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8TATB  y.  POTTER. 

(Sopreme  Court  of  North  Carolina.    April  5, 

1904.) 

nOMJCID»— OONSPIBAOT— SVIDEITOB— IN- 
STBUCnONB. 

1.  On  a  proflecation  for  murder,  the  giving  of 
an  instruction  on  conspiracy  t)etween  defendant 
and  another,  though  coiTect  as  an  abstract  prop- 
osition, held  error,  in  that  ^e  evidence  did  not 
show  any  conspiracy  or  combination. 

Clark,  a  J.,  dissenting. 

Appeal  from  Superior  Conrt,  Watauga 
County;  Long,  Jndge. 

Clarence  Potter  was  convicted  of  morder 
In  the  first  degree,  and  he  appeals    ReversecL 

W.  H.  Bower,  for  appellant  The  Attorney 
Genera],  for  the  State. 

MONTGOMERY,  J.  The  prisoner  was  con- 
victed of  morder  in  the  first  degree  of  A.  W. 
Howell  at  spring  term,  1903,  of  the  superior 
court  of  Watauga  comity.  There  was  evi- 
dcDce  on  the  part  of  the  state  tending  to 
show  that  a  warrant  was  issued  by  a  justice 
of  the  peace,  and  placed  in  the  hands  of  Cal- 
vin Tummlre,  a  constable,  to  be  served  on 
the  prisoner,  and  that  another  warrant,  is- 
sued by  a  justice  of  the  peace  named  Smith, 
in  which  the  prisoner  and  Boone  Potter,  his 
near  kinsman,  were  intended  to  be  charged 
with  a  forcible  trespass,  was  placed  in  the 
hands  of  the  deceased  as  a  specially  depu- 
tized officer  for  service  on  the  accused;  that 
Turnmlre  and  the  deceased,  together  with 
Will  Hamby,  Joe  Wilson,  and  June  Snider, 
on  the  night  before  the  homicide,  met  and 
stayed  all  night  in  the  house  of  a  man  by  the 
name  of  Hodges,  a  short  distance  from  a  saw- 
mill where  it  was  anticipated  that  Clarence 
and  Boone  Potter  would  bring  saw  logs  to 
the  mill;  that  on  the  early  morning  of  the 
next  day,  the  &th  of  November,  Clarence  and 
Boone  arrived  with  a  load  of  logs  on  a  wagon 
drawn  by  four  mules,  whereupon  Tummire, 
who  testified  that  he  had  summoned  Hamby 
to  assist  him  in  the  arrest  of  Clarence,  while 
Hie  deceased  and  the  others  (Wilson  and  Sni- 
der) were  to  arrest  Boone,  walked  up  to  Clar- 
ence and  told  him  that  he  had  a  warrant  for 

1 1.  8m  Criminal  Law.  toL  14,  Cent  Dig.  §  IMS. 
47  S.B.— 1 


hhn;  that  Hamby  read  the  warrant  to  Clar- 
ence, who  was  standing  behind  the  wagon, 
and  about  15  or  20  paces  from  Boooe^  who 
was  In  front  of  the  lead  mule;  that  Hamby, 
when  he  read  the  warrant  In  an  ordinary 
tone,  had  his  back  towards  Boone,  and  tbat» 
just  about  the  time  of  the  conclusion  of  the 
reading  of  the  warrant  by  Hamby  to  Clar- 
ence, Boone  came  around  to  Clarence  and 
said,  "Come  on,  cousin,"  whereupon  both 
mounted  the  wagon  and  drove  rapidly  off 
down  the  road  toward  their  home.  There 
was  no  evidence  that  either  one  of  the  party 
had  said  a  word  about  the  arrest  of  Boone 
before  the  wagon  was  driven  off.  The  whole, 
posse  overtook  and  headed  off  the  team, 
after  having  giv^i  chase  for  about  800  yards, 
at  a  branch  or  creek  that  crossed  the  road. 
The  witnesses  for  the  state  testified  that  the 
deceased,  with  a  pistol  In  one  hand,  and  the 
warrant  plainly  visible  In  the  other,  headed 
off  Boone^  who  was  driving  the  team,  at  the 
same  time  demanding  his  surrender  and  noti- 
fying him  that  he  had  a  warrant  for  his  ar- 
rest: that  thereupcm  Clarence,  who  was  on 
the  other  side  of  the  team,  handed  his  pistol 
across  the  hind  mnle  to  Boone,  who  there- 
upon shot  the  deceased  In  the  arm  and  breast, 
while  almost  at  the  same  time  the  prisoner^ 
Clarence,  struck  the  deceased  on  the  fcMrehead 
with  a  large  stone.  The  prisoner  testified 
that  the  deceased  fired  at  Boone  first  Howell 
died  three  days  afterwards.  Four  physicians 
were  examined,  but  we  can  get  very  little  oat 
of  their  evidence,  except  that  either  wound 
might  have  caused  the  death. 

The  case  was  tried  with  great  care  l^  his 
honor,  and  with  marked  ability  he  Instructed 
the  jury  upon  the  many  perplexing  and  Im- 
portant features  of  the  case.  In  one  aspect 
of  the  case,  however,  his  honor  committed  an 
error;  that  error  being  founded  on  a  mistak- 
en view  of  the  nature  of  certain  of  the  evi- 
dence. His  honor.  In  stating  the  contention 
of  the  state,  used  this  language:  "Upon  this 
indictment  the  state  first  maintains  that  the 
prisoner  Is  guilty  of  murder  In  the  first  de- 
gree; that  he  maliciously  and  feloniously, 
and  with  premeditation  and  deliberation, 
slew  the  deceased  with  a  deadly  weapon,  or 
aided,  assisted,  and  helped  to  do  it,  or  oon- 
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spired,  co-operated,  and  acted  in  concert  with 
Boone  Potter  in  thus  alaying  the  deceased.** 
It  is  to  be  seen,  from  the  contention  of  the 
state,  that  a  conspiracy  on  the  part  of  Boone 
and  the  prisoner  to  kill  the  deceased  was  one 
ground  npon  which  the  state  relied  to  show 
deliberaticn  and  premeditation  on  the  part  of 
the  prisoner,  and  on  that  point  bis  honor  in* 
structed  the  jury:  ''Yon  are  instructed  fur- 
ther that  the  burden  is  upon  the  state  to  sat- 
isfy you  beyond  a  reasonable  doubt  not  only 
that  the  killing  was  done  by  the  prisoner,  or 
by  his  assistance,  aid,  help,  and  assent,  or 
in  consequence  of  concert  and  conspiracy  with 
another  [the  word  ''conspiracy"  italicized  by 
us],  but  also  with  deliberation  and  premedi- 
tation. ^  ^  •  And  if  yon  find  that  the 
prisoner  slew  the  deceased  with  a  deadly 
weapon,  or  that  he  conspired  with  or  aided 
and  abetted  Boone  in  doing  the  killing  with 
a  deadly  weapon,  you  will  examine  all  the 
evidence  and  circumstances,  and  say  whether 
3'ou  are  satisfied  from  them  that  the  killing 
was  done  with  premeditation  and  delibera- 
Uon;  and,  if  you  so  find,  you  will  find  the 
prisoner  guilty  of  murder  in  the  first  degree." 
His  honcH",  to  make  clearer  his  meaning  in 
^.-onnection  with  that  part  of  his  charge,  said: 
'In  other  words,  if  the  state  has  shown  be- 
y^ond  a  reasonable  doubt,  and  you  so  find, 
that  the  deceased  and  those  associated  with 
him  had  a  lawful  warrant  from  a  justice  of 
the  peace  to  arrest  Olarence  Potter,  the  pris- 
oner, and  also  a  lawful  warrant  to  arrest 
Boone  Potter,  for  shooting  into  and  breaking 
Into  a  house,  and,  on  the  day  the  deceased 
was  injured,  the  deceased  and  the  posse  with 
him,  duly  summ<med  for  the  purpose,  and  act- 
ing with  him  as  such  posse,  read  the  warrant 
to  Clarence,  and  notified  him  to  consider 
himself  under  arrest,  and  that  this  was  done 
openly,  in  the  daytime,  within  about  16  paces 
of  Boone  Potter;  and  you  further  find  that 
Clarence  failed  to  submit  to  the  arrest,  but, 
under  a  suggestion  of  Boone,  got  on  the  wag- 
on then  and  there  hitched,  and  under  their 
control,  and  hurriedly  drove  away;  and  you 
further  find  that  the  deceased  and  his  asso- 
ciates, with  their  warrants,  pursued  and  over- 
took them,  and  Clarence  and  Boone  and  their 
associate.  Heck,  at  the  branch,  and  that 
thereupon  the  deceased,  with  the  warrant 
open  in  his  hand,  notified  Boone  that  he  had 
a  warrant  for  him,  in  hearing  distance  of 
Boone  and  Clarence,  and,  by  declarations 
made  by  the  deceased  or  the  posse,  both 
Boone  and  Clarence  were  fixed  with  the 
knowledge  that  the  deceased  and  his  associ- 
ates were  clothed  with  a  warrant  to  arrest 
Boone;  and  you  find  that  Boone  hastily  de- 
scended from  the  wagon  on  one  side,  and 
Clarence  on  the  other,  and,  by  preconcert  and 
understanding  and  agreement  between  them- 
selves, the  prisoner  handed  Boone  a  pistol 
over  the  mules,  in  consequence  of  words  or 
motions  between  themselves*  and  thereupon 
Boone  deliberately  and  premeditatedly  shot 
at  the  deceased  twice  in  rapid  succession. 


with  the  deliberate  intentton  to  take  his  life; 
and  you  find  that  the  death  of  the  deceased 
ensued  from  the  wound  inflicted— Boone  Pot- 
ter would  be  guilty  of  murdor  in  the  first- de- 
gree. And  If,  in  addition  to  the  foregoing 
facts,  you  find  that  Olarence  understood  that 
the  officers  had  a  warrant  for  himself,  and 
had  read  it  to  him,  and  that  he  was  there  en- 
gaged in  escaping  from  the  ofilcers,  and  that 
Boone  understood  this,  and  that  they  were 
acting  in  concert  In  fiight;  and  you  find  that 
Boone  and  Clarence,  from  their  acts  and  con- 
duct, were  acting  in  concert  throughout,  and 
both  had  predetermined  and  agreed  to  resist 
arrest  to  the  extent  to  take  the  life  of  any 
one  of  the  officers  authorized  to  execute  the 
warrant,  and  with  premeditated  and  delib- 
erate purpose  to  resist  the  arrest  of  Boone  by 
the  deceased  or  his  associates,  or  the  arrest 
of  himself,  the  object  of  the  <^cers  being 
known,  and  with  a  premeditated  purpose  to 
kill  to  effect  their  purpose,  and  in  pursuance 
of  this  purpose  he  handed  Bocme  the  pistol  to 
kill  the  deceased,  and  Boone  shot  the  de- 
ceased with  the  pistol,  and  thereby  infiicted 
injuries  from  which  the  deceased  died— the 
prisoner  is  guilty  of  murder  in  the  first  de- 
gree, and  you  will  so  find."  It  is  clearly  to  be 
seen,  from  his  honor's  instruction,  that  he  not 
only  regarded  what  occurred  at  the  sawmill 
at  the  time  the  officers  attempted  to  arrest 
Clarence  as  evidence  tending  to  show  a  part 
of  a  conspiracy  between  Boone  and  Clarence 
to  resist  the  officers^  even  if  it  became  nec- 
essary to  kill  one  or  all  of  them,  but  he  care- 
fully recited  to  the  jury  all  the  incidents  con- 
nected with  the  attempted  arrest  We  can- 
not agree  with  his  honor  that  the  facts  con- 
nected with  the  attempted  arrest  at  the  saw- 
mill furnished  any  evidence  whatsoever  of  a 
conspiracy  to  kill  one  or  all  of  the  officers,  or 
any  one  of  the  posse.  Boone,  by  all  of  the 
evidence,  did  not  know,  at  the  sawmill,  and 
at  the  time  of  the  attempted  arrest  of  Clar- 
ence, that  any  warrant  had  been  issued  for 
him.  It  seems  that  the  jury  believed  that 
Boone  heard  the  warrant  read  to  Clarence, 
although  he  was  15  <Mr  20  paces  off,  with  a 
wagon  and  four  mules  between  him  and 
Hamby,  who  read  the  warrant,  and  Hamby 
speaking  in  an  ordinary  tone,  and  with  his 
back  towards  Boone;  but  that  evidence  hav- 
ing been  believed  by  the  jury,  though  it  might 
have  been  sufficient  to  justify  them  in  finding 
that  there  was  an  agreement  between  Boone 
and  the  prisoner,  entered  into  at  the  very 
time  of  the  arrest  of  Clarence,  to  effect  the 
escape  of  Clarence,  it  certainly,  in  our  judg- 
ment, was  not  evidence  of  a  conspiracy  to 
kill  the  deceased  or  any  member  of  the  poase. 
In  fact,  the  witnesses  for  the  state  showed 
that  neither  Boone  nor  Clarence  had  made 
any  preparations  to  use  Clarence's  pistol  on 
the  occasion  before  the  arrival  of  the  party 
at  the  branch,  where  the  team  was  headed 
off.  Neither  Boone  nor  the  prisoner  had 
heard  anything  of  the  warrants,  or  the  prep- 
arations to  arrest  either  Boone  or  CHarence, 
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before  their  arrival  at  tbe  BawmlU;  and  at 
the  hrancht  Clarence's  pistol  was  between 
his  overalls  and  his  trousers,  and  his  sus- 
pender had  to  be  unbuttoned  before  he  could 
get  the  pistol  out  All  of  which  goes  to 
show  that  not  until  the  parties  left  the  saw* 
mill  was  there  any  preparation  made  to  use 
the  pistoL 

As  we  have  said,  this  case  was  conducted 
by  his  honor  with  marked  ability,  and,  so  far 
as  his  connection  with  the  making  up  of  the 
case  on  appeal  is  concerned,  all  is  correct; 
but  the  remainder  of  the  record  comes  before 
us  In  poor  shape.  In  many  parts  of  the  evi- 
dence bearing,  on  vital  points  of  the  case,  we 
are  at  a  loss  to  understand  what  the  witness- 
es said.  Then  there  are  hyphens  and  blank 
spaces  and  inconsistent  words,  confusing  to 
the  understanding.  This  is  especially  so  In  re- 
spect to  the  two  warrants  said  to  have  been 
issued  for  the  prisooer  and  Boone.  Those 
papers  are  referred  to  as  Bzhlbits  A  and  B, 
but  they  are  nowhere  to  be  seen  in  the  rec- 
ord. They  are  not  alleged  to  have  been  lost^ 
and  no  proof  of  thetar  contents  is  offered. 

For  the  one  error  pointed  out,  there  must 
be  a  new  trial. 

CONNOR,  J.  (concurring).  I  would  be  con- 
tent to  concur  in  the  opinion  written  by  Mr. 
Justice  MONTGOMERY,  without  saying 
more,  but  for  the  fact  that  my  understand- 
ing of  the  testimony  is  so  entirely  different 
from  that  of  the  Chief  Justice,  as  set  out  in 
his  dissenting  opinion,  that  I  feel  constrained 
to  give  my  reasons  for  concurring  in  the  con- 
clusion arrived  at  by  the  majority  of  the 
court.  If  I  understood  the  facts  as  does  the 
Chief  Justice,  I  should  not  hesitate  to  con- 
cur In  his  conclusions  as  to  the  law.  It  is 
a  source  of  regret  to  me  that  it  is  sought  to 
place  the  majority  of  the  court  in  the  posi- 
tion, from  the  viewpoint  of  the  Chief  Jus- 
tice, of  giving  encouragement  to  the  com- 
missions of  murders  tn  this  state.  As  I 
gather  the  transactions  from  the  state's  wit- 
nesses, Tummhre  had  a  warrant  for  the  ar- 
rest of  the  defendant  for  a  misdemeanor,  and 
the  deceased,  Howell,  had  a  warrant  for  the 
arrest  of  Bocme  Potter.  There  was  much  oon- 
troversy  as  to  the  regularity  of  the  warrant 
and  the  d^utation  to  Howell,  and,  although 
these  warrants  were  used  upon  the  trial, 
and  are  ref^red  to  tn  the  testimony  as  Ex- 
hibits A  and  B,  they  are  not  attached  to  the 
record  in  the  case,  and  we  are  unable  to 
IMiss  upon  their  regularity.  Defendant  is  a 
young  man  of  19  years,  uneducated.  Boone 
Potter,  it  seems,  was  older.  They  are  cous- 
ins. They  were  engaged  in  hauling  logs  to 
a  sawmill.  On  the  night  prior  to  the  homi- 
cide, Tnmmire  and  Howell  collected  a  posse, 
composed  of  one  Joseph  Wilson,  who  said 
that  he  had  served  a  term  of  eight  years  in 
the  penitentiary,  Hamby,  and  Snider,  at  the 
bouse  of  one  Hodges.  On  the  morning  of 
the  homicide  they  went  to  the  mill,  and  in 
a  short  time  the  defendant  and  Boone  Potter 


drove  up  with  ttiehr  wagoa.  rTummire  and 
Hamby  called  the  defendant  out  to  one  side, 
four  (Mr  Ave  steps  from  the  wag<m,  and  told 
him  that  they  had  a  warrant  for  him.  Ham- 
by's  account  of  the  transaction  at  this  point 
was  as  follows:  '^Defendant  said,  'All  right' 
Tummire  handed  warrant  to  me,  and  told 
me  to  read  it,  and  I  read  it  Defendant  two 
feet  from  me.  I  read  it  in  common  tone. 
Boone  was  then  fifteen  steps  off.  Had  my 
back  to  Boone.  Defendant  said:  'I  cannot 
have  my  trial  to-day.  I  have  got  to  help 
Boone  haul  logs.'  Defendant  asked  Tnm- 
mire to  file  bond.  Tummire  said:  'Yes;  we 
will  do  what  Is  right'  Defendant  asked  if 
he  would  take  hla  father  on  bond.  He  said: 
'Yes;  anybody  most'  "  The  defendant's  tes- 
timony upon  this  point  is  as  follows:  "On 
night  prUHT  to  the  hcHnidde,  was  at  Boone 
Potter's.  lived  there.  Worked  for  him. 
He  was  logging.  Took  log  to  mill  on  that 
morning.  Tummire  told  me  they  had  war- 
rant fw  me.  I  asked  him  to  let  me  change 
some  clothes.  He  gave  me  leave.  I  asked 
him  if  he'd  take  fkther  on  my  bond,  and  he 
said*  'Yes.'  It  was  raining;  I  wanted  dry 
clothes.  He  said,  'All  right'  I  got  on  the 
wagon.  I  thought  [he]  was  coming  on.  We 
got  on  wagon  and  started  towards  home. 
Sorter  rainy.  Boone  trotted  off.  When  he 
is  not  loaded,  drives  fast"  Hamby  says: 
*'I  heard  Boone  talking,  and  we  come  to 
where  Wilson,  Howell,  and  Solder  were. 
Could  not  hear  what  Boone  said  until  after  I 
turned  round.  He  said,  *Go  down  with  me, 
cousin.'  Bounced  upon  wagon,  and  told  Clar- 
ence to  come  on.  Defendant  slipped  on  wag- 
on as  Boone  started  off  in  a  trot  Boone 
began  whipping  mules.  Am  kin  to  Boone 
and  Clarence  by  marriage.  I  said  to  Howell: 
'Now,  what  are  you  going  to  do?  We  will 
run  on  down  and  arrest  them.'  We  ran  on 
down  to  where  they  crossed  the  creek,  How- 
ell in  front"  There  was  no  evidence  that 
a  word  was  said  to  Boone  about  the  warrant 
for  him,  or  that  he  knew  that  there  was 
such  a  warrant,  or  a  warrant  for  defendant; 
nor  is  there  any  evidence  that  the  defendant 
knew  that  deceased  had  a  warrant  for  Boone^ 
There  seems  to  be  no  substantial  difference 
in  the  testimony  in  regard  to  what  occurred 
at  the  time  of  the  homicide.  After  the  wag- 
on drove  off,  some  of  the  witnesses  used  the 
terni^  "The  mules  loped  down  the  hill.**  The 
deceased  and  his  posse  ran  after  them.  The 
mules  at  the  foot  of  the  hill  came  to  a  stop, 
when  the  homicide  occurred  in  the  manner 
set  forth  in  the  opinion  of  the  court  The 
portion  of  his  honor's  charge  to  which  de- 
fendant excepted,  and  which  exception,  I  • 
think,  should  be  sustained,  is  as  follows: 
After  saying  to  the  jury  that  if  they  found 
certain  conditions,  etc.,  his  honor  said:  "And 
if,  in  addition  to  the  foregoing  facts,  you 
find  that  Clarence  understood  that  the  offi- 
cers had  a  warrant  for  himself,  and  had  read 
it  to  him,  and  that  he  was  then  engaged  in 
escaping  from  the  officers^  and  that  Boone 
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undenrtood  this,  and  that  they  were  actizig 
in  concert  in  flight;  and  you  find  that  Boone 
and  Clarence  were  acting  in  concert  through- 
out, and  that  both  had  predetermined  and 
agreed  to  resist  arrest  to  the  extent  of  tak- 
ing the  life  of  any  one  of  the  officers  an* 
thorized  to  execute  the  warrant,  and,  with 
premeditation  and  deliberation,  purposed  to 
resist  the  arrest  of  Boone  by  the  deceased  or 
bis  associates,  or  an  arrest  of  himself,  the 
object  of  the  officers  being  known,  and  with 
the  premeditated  purpose  to  kill  to  effect 
their  purpose,  and  in  pursuance  of  this  pur> 
pose  he  handed  Boone  the  pistol  to  kill  the 
deceased,  and  that  Boone  shot  the  deceased 
with  the  pistol,  and  thereby  inflicted  injuries 
f^m  which  deceased  died— the  prisoner  la 
guilty  of  murder  in  the  first  degree,  and  you 
will  so  find."  There  can  be  no  question  that 
the  law  as  laid  down  by  his  honor  is  cor- 
rect, but  I  cannot  find  In  the  testimony  any 
evidence  to  support  the  theory  submitted  to 
the  Jury,  that  Boone  and  the  defendant  had 
formed  and  preconc^yed  a  purpose  to  resist 
arrest  to  the  extent  of  taking  the  life  of  the 
officers  or  their  associates.  I  can  find  no 
testimony  tending  to  show  that  Boone  had 
any  knowledge  that  the  deceased  had  a  war- 
rant for  him,  or  that  Clarence  had  any  such 
knowledge;  nor  can  I  see  any  eridence  that 
Clarence  was  attempting  to  escape  arrest 
Taking  the  testimony  of  the  state's  witnesses 
and  of  the  defendant,  which  in  no  material 
respect  contradicts  them,  I  can  see  nothing 
in  the  conduct  of  Clarence  at  the  time  the 
warrant  was  read  to  him  Indicating  a  pur- 
pose to  resist  the  arrest  His  suggestion  to 
the  officer  to  give  his  father  as  security,  fol- 
lowed by  the  officer's  acceptance  of  the  sug- 
gestion, excludes,  to  my  mind,  any  possible 
theory  of  a  purpose  on  his  part  to  resist  an 
arrest  No  witness  says  that  Boone  heard, 
or  could  have  heard,  the  conversation  be- 
tween Tnmmire,  Hamby,  and  Clarence.  His 
conduct  appears  to  me  to  be  entirely  con- 
sistent with  that  of  a  man  in  his  station  In 
life,  making  his  daily  bread  by  his  labor. 
He  had  unloaded  his  wagon,  and  I  can  see 
nothing  in  his  conduct  inconsistent  with  what 
might  have  been  expected  of  a  man  of  his 
occupation.  It  is  not  denied  that  it  was  a 
rainy  day.  As  he  drove  off,  he  went  down 
hill.  The  ftect  that  he  hit  his  mules  with 
his  whip,  and  that  they  loped  otC,  does  not 
impress  my  mind  with  any  purpose  to  escape 
the  posse  or  officers,  in  the  absence  of  any 
evidence  that  he  knew  or  suspected  that 
they  had  any  warrant  for  him.  If  I  am  cor- 
rect In  my  conclusion  that  there  was  no  evl- 
.  deuce  to  sustain  the  theory  of  a  preconceived 
purpose  between  the  defendant  and  Boone 
Potter  to  escape  arrest,  to  the  extent  of  tak- 
ing the  life  of  the  officers,  then  such  theory 
should  not  have  been  submitted  to  the  Jury. 
This  Is  elementary.  I  do  not  undertake  to 
say  that  at  the  time  of  the  homicide  there 
was  no  evidence  of  premeditation.  The  doc- 
trine of  instantaneous  premeditation  seems 


to  be  well  established  by  this  court,  and.  In 
deference  to  the  opinions  of  the  eminent 
Judges  who  have  preceded  me,  I  have  given 
it  my  approval  in  the  disposition  of  appeals 
which  have  come  before  us.  In  the  light  of 
these  decisions,  it  was  not  error  in  his  honor 
to  leave  the  question  to  the  Jury  whether 
the  homicide  was  the  result  of  premedita- 
tion. I  do  not  think  that  the  defendant 
should  have  been  required  to  carry  with  him 
to  the  Jury  the  theory  of  a  preconcerted  pur- 
pose, in  combination  with  Boone^  to  resist 
arrest  to  the  extent  of  taking  the  life  ct  the 
officer  or  his  associates.  Upon  his  own  show- 
ing, this  uneducated  young  mountaineer,  be- 
fore reaching  his  majority,  is  guilty  of  mur- 
der In  the  second  degree.  It  Is  m<»e  than 
probable  that  at  the  best  he  will  forfeit  to 
the  state  mcHre  than  a  score  of  years  of  his 
freedom.  I  make  no  comment  on  the  un- 
fortunate man  who  lost  his  life.  Whether  he 
was  a  "brave  officer"  or  not  I  do  not  know; 
and  I  forbear  saying  more,  upon  the  record 
before  us,  than  that  it  Is  fortunate  for  the 
administration  of  our  criminal  law  that  It 
Is  not  the  custom  to  proceed  as  these  men 
did  in  the  arrest  of  persons  charged  with 
violating  the  law.  I  cannot  think,  from  his 
own  testimony,  that  the  majesty  of  the  law 
was  promoted,  or  respect  for  it  increased, 
by  the  services  of  the  witness  Wilson.  But 
these  are  not  questions  before  us.  I  cannot 
but  regret  that  it  so  frequently  occurs  that 
such  widely  div^gent  views  exist  In  this 
court  in  regard  to  the  plainest  principles  of 
the  criminal  law.  I  am  sure  that  each  mem- 
ber of  this  court  is  prompted  by  no  oth&t 
motive  or  purpose  than  to  declare  the  law 
as  he  believes  it  to  be,  and  as  befits  a  Judge. 
Certainly  the  state  has  made  ample  provision 
for  the  protection  of  her  officers  in  the  dis- 
charge of  their  duties,  and  I  am  sure  that 
the  Judges  of  the  superior  court  and  of  this 
court  do  all  in  their  power  to  enforce  the  law 
in  this  respect  This  defendant  Is,  upon  his 
own  testimony,  guilty  of  murder.  A  Jury 
may  upon  another  trial  find  him  guilty  of 
the  capital  felony.  This  will  be  for  the  Jury. 
I  express  no  opinion  in  respect  to  their  duty. 
I  simply  give  expression  to  my  conviction 
that  there  was  no  evidence  that  the  homicide 
was  the  result  of  a  preconceived  purpose 
between  the  two  men  engaged  In  the  affair 
to  resist  arrest  to  the  extent  of  taking  the 
life  of  the  <^cer. 

WALKER,  J.  (concurring).  I  concur  in  the 
opinion  of  the  court  as  delivered  by  Justice 
MONTOOMERT,  and  also  in  the  opinion  of 
Justice  CONNOR,  as  his  views  in  regard  to 
one  aspect  of  this  case,  which  are  therein 
fully  and  clearly  expressed,  coincide  with 
mine,  and  I  shall  add  but  a  few  words  to 
what  he  has  so  well  said.  The  learned  and 
able  Judge  who  presided  at  the  trial  of  this 
case  charged  the  Jury  correctly  as  to  the 
law  of  "premeditation  and  deliberation,"  so 
far  as  the  charge  was  confined  to  what  oc* 
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curred  at  the  branch,  when  Boone  Potter  and 
the  defendant  were  overtaken  by  the  posse; 
but  be  fell  into  error,  I  think,  when  he  add- 
ed: **If,  in  addition  to  the  foregoing' facts, 
70U  find  that  Clarence  understood  that  the 
officers  had  a  warrant  for  himself,  and  had 
read  it  to  him,  and  that  he  was  then  en- 
gaged in  escaping  from  the  officers,  and  that 
Boone  understood  this,  and  that  th^  were 
acting  in  concert  in  flight;  and  yon  find  that 
Boone  and  Clarence,  from  their  acts  and  con- 
duct, were  acting  in  concert  throughout,  and 
both  had  predetermined  and  agreed  to  resist 
arrest  to  the  extent  of  taking  the  life  of  any 
one  of  the  officers,  being  known,  and  with  a 
premeditated  purpose  to  kill  to  effect  their 
purpose,  and  in  pursuance  of  this  purpose 
be  handed  Boone  the  pistol  to  kill  the  de- 
ceased, and  Boone  shot  the  deceased  with  the 
pistol,  and  thereby  inflicted  injuries  from 
which  tho  deceased  died — ^the  prisoner  is 
guilty  of  murder  in  the  flrst  degree,  and  you 
will  BO  find."  There  was  no  evidence  what- 
ever as  to  any  preconcerted  design  to  resist 
arrest  prior  to  the  time  the  officers  overtoil 
and  stopped  them  at  the  branch.  Indeed,  the 
evidence  as  to  the  transactions  up  to  that 
time  tended  to  prove  directly  the  contrary 
I  dr  not  think  it  can  be  successfully  contend- 
ed that  the  twc  men  had  conceived  the  pur- 
pose tr  resist  arrest  when  they  were  driv- 
ing away  from  the  officers,  and  in  the  direc- 
tion  of  their  home,  with  all  possible  speed. 
Bvep  if  Clarence  had  not  supposed  that  his 
otter  tr  give  hlF  father  as  bail  was  satis- 
factory (and  there  is  evidence  to  show  that  he 
did  think  it  had  been  accepted),  and  even  if 
Boone  Potter  was  aware  of  what  had  taken 
place  between  Clarence  and  the  officers,  and 
thought  that  they  had  attempted  to  arrest 
him,  and  if  the  two  were  not  merely  return- 
ing to  their  home,  as  they  supposed  they  had 
a  rlgh^  to  do.  but  were  attempting  to  escape 
from  the  officers,  I  yet  do  not  think  that  the 
instruction  which  I  have  quoted  from  the 
charge  of  the  court  was  correct  There  is  a 
vast  difference,  in  law,  between  trying  to  es- 
cape arrest,  and  forming  a  conspiracy  or  pre- 
concerted design  to  resist  it  The  rights  of 
the  parties  in  the  two  cases  given  are  essen- 
tially different  and  this  difference  we  stated 
fully  at  the  last  term  in  Sossamon  v.  Cruse, 
133  N.  a  470,  46  S.  B.  757.  There  is  no  proof 
in  the  case  of  anyttiing  said  or  done  by  the 
Potters  when  they  were  driving  towards  the 
branch  that  has  the  slightest  tendency  to 
show  a  preconcerted  design  to  resist  arrest 
and,  this  being  so,  it  only  remains  to  be  con- 
sidered whether  the  instruction  was  calcu- 
lated to  prejudice  the  defendant  It  is  hard- 
ly necessary  to  argue  this  question,  as  the 
harm  to  the  defendant  is  perfectly  apparent 
on  the  face  of  the  instruction.  Nothing  can 
be  more  prejudicial  than  a  charge  to  the 
jury  to  convict,  based  upon  a  theory  not  sup- 
ported by  the  evidence.  State  v.  Smith,  126 
N.  a  ei6k  34  S.  B.  235 


CLARK,  C.  J.  (dissenting).  The  prisoner 
is  not  indicted  for  or  convicted  of  conspiracy, 
but  of  murder.  His  honor  told  the  jury  that 
**the  burden  is  upon  the  state  to  satisfy  the 
Jury,  beyond  a  reasonable  doubt,  not  only 
that  the  killing  was  done  by  the  prisoner,  or 
by  his  assistance,  aid*  help,  and  assent  or 
in  consequence  of  concert  and  conspiracy 
with  another,  but  also  with  deliberation  and 
premeditation;  ^  f  ^  and  if  you  find  that 
the  prisoner  slew  the  deceased  with  a  dead- 
ly weapon,  or  that  he  conspired  with  or  aided 
and  abetted  Boone  in  doing  the  killing  with 
a  deadly  weapon,  you  will  examine  all  the 
evidence  and  circumstances,  and  say  wheth- 
er you  are  satisfied  from  them  that  th&  kill- 
ing was  done  with  premeditation  and  delib- 
eration, and,  if  you  so  find,  you  will  find  the 
prisoner  guilty  of  murder  in  the  flrst  degree." 
It  would  be  difficult  to  make  the  charge  more 
absolutely  in  accordance  with  the  precedents. 
The  learned  and  accurate  judge  was  not 
charging  upon  an  indictment  for  conspiracy, 
nor  telling  the  jury  what  would  amount  to  a 
conspiracy.  He  recited  the  evidence,  as  it 
was  his  duly  to  do,  but  impartially  and  fair- 
ly. It  was  in  evidence  that,  when  the  sum- 
mons was  served  upon  the  prisoner,  Boone, 
who  was  near  by,  called  to  the  prisoner  to 
jump  on  the  wagon,  and  inunediately  the 
horses  were  put  into  a  lope  down  the  hill, 
and  this  by  men  both  of  whom  had  been 
evading  arrest;  that  the  deceased  officer  and 
his  posse  started  after  them  and  headed  them 
off,  and,  with  his  warrant  in  one  hand,  and 
piatol  in  the  other,  the  deceased,  who,  as  an 
officer,  had  &  right  to  carry  the  pistol,  order- 
ed Boone  to  stop.  Then  Boone  Potter  said 
to  prisoner,  **8hoot,  or  give  me  the  pistol," 
and  motioned  to  the  prisoner  to  hand  him  the 
pistol,  and  he  did  so,  whereupon  Boone  flred 
at  the  officer.  This  was  sufficient  aiding  and 
abetting,  combining  and  conspiring,  to  make 
the  prisoner  guilty,  whether  (as  is  doubtful) 
the  prisoner  or  Boone  killed  the  deceased. 
Though  the  judge  recited  the  evidence,  as  it 
was  his  duly  to  do,  he  did  not,  as  the  (pin- 
ion assumes,  tell  the  jury  that  the  action  in 
putting  the  horses  into  a  lope  was  a  con- 
spiracy or  combination,  nor  could  the  court 
tell  them  it  was,  nor  that  it  was  not  The 
remark,  **Shoot,  or  give  me  the  pistol,"  is 
certainly  some  evidence,  taken  with  the  other 
circumstances,  of  a  combination  or  confiq;>lr- 
acy — ^the  pursuit  of  a  common  design.  That 
was  for  the  jury  to  consider,  for  the  jury  also 
alone  could  say  whether  Boone  knew  the  war- 
rant had  been  served  on  Clarence,  as  he  had 
the  opportunity  to  do  (State  v.  Bowman,  80 
N.  a  432;  State  v.  Perkins,  10  N.  C.  377), 
and  was  acting  in  concert  in  the  flight  The 
motion  for  the  pistol,  the  accompanying  re- 
mark, and  the  handing  it  over  under  the  cir- 
cumstances, the  immediate  use  of  it  by 
Boone^  and  the  prisoner  joining  in  the  attack 
with  a  rock,  certainly  constituted  eome  evi- 
dence (and  very  strong  evidence)  of  aiding, 
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abetting,  combining,  and  conspiring;  and,  if 
there  was  any  ^idence,  it  was  properly  left 
to  the  jury.  The  court  told  the  Jury  that 
they  should  examine  the  evidence,  and  if, 
"upon  all  the  evidence  and  circumstances,  the 
Jury  was  satisfied  of  premeditation  and  de- 
liberation," etc.  Upon  all  the  authorities, 
unless  they  are  to  be  overruled,  a  moment  of 
premeditation,  no  matter  how  brief,  is  suffi- 
cient, if  the  Jury  find  that  there  was  premedi- 
tation and  deliberation.  State  v.  Dowden, 
118  N.  C.  1146,  24  S.  B.  722,  and  numerous 
cases  since. 

The  deceased  was  an  officer  bravely  and 
faithfully  trying  to  obey  the  process  which 
his  state  had  put  into  his  hands  to  be  served. 
The  prisoner  and  Boone  were  defendants  in 
that  warrant,*  resisting  the  power  of  the 
state.  When  halted,  and  the  process  shown 
him,  Boone  motions  to  the  prisoner  to  hand 
him  his  pistol.  He  evidently  knew  the  pris- 
oner had  it  The  latter  liands  it  over,  and 
for  use  on  the  deceased,  as  the  jury  had  a 
right  to  infer.  Boone  fires  upon  the  officer 
because  he  was  trying  to  serve  the  warrant, 
and  the  prisoner  Joins  in  the  assault  upon 
the  officer  with  a  stone.  Which  caused  the 
death  is  immaterial.  There  was  a  joint  ac- 
tion— a  combination  and  conspiracy  in  the 
doing  the  unlawful  act  There  was  no  self- 
defense  or  manslaughter,  as  the  jury  found 
the  facts  to  be;  and  the  jury  having  found* 
as  the  Judge  instructed  them  was  necessary, 
first  that  there  was  Joint  action,  by  aiding, 
abetting,  or  combining  and  conspiring,  and 
then,  further,  that  the  killing  was  done  with 
premeditation  and  deliberation,  there  could 
be  no  other  verdict  than  murder  In  the  first 
degree.  If  there  is  no  liabilily  to  capital 
punishment  for  taking  the  life  of  an  officer 
under  the  circumstances  of  this  case,  then  the 
only  safe  method  of  serving  process  on  those 
defying  the  state's  authority  will  be  service 
by  mall  or  with  a  shotgun;  and  the  Legis- 
lature should  so  provide,  authorizing  the  offi- 
cer to  fire  first  The  life  of  the  officer  is 
worth  at  least  as  much  to  the  state  and  to 
his  family  and  friends  as  that  of  the  defiant 
lawbreaker,  and  the  lif^  of  the  latter  is  not 
the  only  one  that  should  be  regarded  with 
tenderness  in  the  administration  of  the  law. 
The  Legislature,  in  its  wisdom,  can  abolish 
capital  punishment  except  when  the  killing 
has  been  done  by  lying  in  wait  or  poisoning 
(and,  indeed,  in  all  cases),  but  it  has  not  seen 
fit  to  do  so.  No  case  could  be  presented  more 
strongly  demanding  the  capital  sentence  of 
the  law  than  this,  where  two  men,  who  had 
been  defying  the  law  and  the  service  of  its 
precepts,  are  halted  by  an  officer  with  the 
state's  process  in  his  hand,  and  one  of  them 
motions  to  the  prisoner  for  his  pistol,  which 
is  passed  over  to  him  by  the  prisoner,  and 
both  unite  with  pistol  and  rock  in  taking  the 
officer's  life,  for  no  other  cause  than  he  was 
there  honestly,  faithfully  endeavoring  to  obey 
the  trust  the  state  had  confided  in  him.  Is 
the  state  not  strong  enough,  is  it  not  just 


enough,  to  vindicate  its  majesty,  and  execute 
the  law  against  the  willful  murderer  of  its 
own  officer  when  its  process  is  thus  defied, 
and  its  officer  slain,  without  provocation  or 
excuse,  for  no  fault  save  that  he  was  en- 
deavoring to  do  his  sworn  duty?  Shall  the 
condition  of  him  who  defies  the  law  be  so  far 
better  than  that  of  him  who  shall  attempt  to 
execute  it  that  the  officer  may  lose  his  life, 
but  the  lawbreaker  cannot?  That  state  cer- 
tainly cannot  have  faithful  service  which  is 
more  tender  of  the  life  of  him  who  resists 
and  slays  an  officer  in  the  discharge  of  duty 
than  careful  to  throw  the  terror  of  its  power 
as  a  shield  around  the  officer  who  would  exe- 
cute its  orders. 


(184  N.  C.  184) 
STATE  V.  MARSH. 

(Supreme  Court  of  North  Oaiolina.    Oct  20. 
1903.) 

CRIMINAL  LAW— APPBAL— RBVBRSAL  —  ERROR 
OP  RBCORD-MISPRISION-OBRTIORARI  —  RB- 
HBARING— 8UPRBMB  COURT-JURISDIOTION. 

1.  Where,  on  appeal  from  a  conviction  of 
rape,  the  judgment  was  reversed  on  the  ground 
that  the  indictment  as  shown  in  the  record, 
failed  to  contain  an  allegation  that  the  crime 
was  committed  against  the  will  of  the  prose- 
cutrix, and  it  thereafter  appeared  that  such 
allegation  was  in  fact  contained  in  the  indict- 
ment, but  was  omitted  from  the  record  by  the 
misprision  of  the  derk,  the  Supreme  Court  had 
jurisdiction,  after  the  term  at  which  the  judg- 
ment was  reversed,  to  grant  a  writ  of  certiorari 
for  the  correction  of  the  record,  and  reset  the 
case  for  hearing  on  the  exceptions  taken  at 
the  trial. 

Douglas  and  Walker,  JJ.,  dissenting. 

John  Blarsh  was  convicted  of  rajpe,  and  he 
appealed.  On  motion  by  the  state  for  writ 
of  certiorari,  after  reversal,  to  correct  the 
record,  and  for  rehearing.    Motion  granted. 

See  43  S.  B.  828. 

Armfield  &  Williams  and  Redwlne  &  Stack, 
f6r  appellant  The  Attorney  (General  and 
Adams  &  Jerome^  for  the  State. 

CIAEK,  C.  J.  This  case  was  before  us 
at  last  term.  182  N.  0.  1000.  48  S.  B.  828. 
There  were  numerous  exceptions,  none  of 
which  were  considered,  because  a  motion 
in  arrest  of  Judgment  was  made  and  allowed 
for  the  absence  from  the  indictment  (for 
rape),  as  sent  up  in  the  record,  of  the  words 
"against  her  wUL"  This  objection  was  not 
taken  below.  It  now  appears,  by  the  inspec- 
tion of  the  indictment  by  the  Judge  below, 
and  Jiis  finding  of  fact  thereon,  that  those 
words  were  in  fact  in  the  indictment  as 
found  by  the  grand  Jury,  and  upon  which 
the  prisoner  was  tried,  and  were  omitted  by 
the  clerk  in  making  up  the  record.  This 
case  has  therefore  not  been  before  us.  and 
the  state  asks  for  the  correction  of  the  in- 
dictment by  a  certiorari  to  insert  the  words 
omitted  by  the  derk,  and  that  the  case  may 
be  argued  upon  the  record,  and  the  excep- 
tions taken  at  the  trial. 
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If  this  were  an  appllcatloD  to  rebear  a 
criminal  cauae,  the  court  would  not  enter- 
tain it  State  y.  OouncU.  129  N.  O.  611,  39 
S.  JEl  S14,  and  cases  there  cited«  A  rehear- 
ing is  based  on  an  allegation  that  the  conrt 
committed  an  error  of  law  in  the  previous 
opinion,  and  asks  the  reconsideration  of  that 
opinion.,  It  is  an  appeal  from  the  court  to 
itself,  on  the  ground  of  error  in  its  rulings 
of  law.  Just  as  an  appeal  is  taken  from  the 
superior  court.  Here  there  was  no  error  of 
law.  The  decision  at  last  term  is  correct, 
as  the  record  stood.  This  is  a  motion  to  cor^ 
rect  the  record  to  speak  the  truth,  and  to 
place  the  true  record  before  us  for  the  first 
time,  and  to  consider  the  exceptions  taken, 
tbey  not  haying  been  passed  on.  The  same 
point,  after  similar  action  upon  an  untrue, 
record  caused  by  the  false  certificate  of  the 
clerk  of  the  lower  court,  has  been  passed  up- 
on by  the  Supreme  Court  of  Florida,  and  the 
motion  to  restore  the  cause  to  the  docket  al- 
lowed (Loyett  y.  State,  29  Fla.  884,  11  South. 
176),  in  an  able  and  well-considered  opinion 
by  Chief  Justice  Rainey.  In  that  case  a  new 
trial  had  been  granted  on  the  ground  that 
the  record  in  a  trial  for  murder  did  not  show 
that  the  prisoner  was  personally  present  at 
the  trial.  Subsequently,  it  being  made  to  ap- 
pear to  the  court  that  the  record  did  show 
such  fact,  but  that  such  paragraph  had  been 
omitted  in  the  transcript  by  the  clerk,  the 
court  ordered  a  certiorari  to  correct  the  omis- 
sion, and  restored  the  cause  to  the  docket 
for  argument  upon  the  exceptions  taken  at 
the  trial,  and  it  was  so  heard  upon  the  true 
record.  30  Fla.  142,  11  South.  560,  17  L.  R. 
A.  705.  The  same  power  is  yested  in  this 
court  by  article  4^  i  8^  of  the  Constitution, 
which  gives  it  power  to  issue  any  remedial 
writ  necessary  for  a  general  supervision  and 
control  of  the  lower  courts.  Instances  of  su- 
pervision to  insure  justice  are  Biggs,  Ex 
parte,  64  N.  C.  202,  and  State  v.  Jefferson,  66 
N.  C.  311.  In  Lovett  v.  State,  29  Fla.  384, 
11  South.  176,  above  cited,  the  court  said 
(pages  404,  405,  407,  20  Fla.,  and  pages  180, 
181,  U  South.):  "No  advantage  can  be 
gained  from  any  action  of  this  tribunal  upon 
an  untruthful  representation  of  that  record, 
however  ignorant  the  convict  or  the  coun- 
sel may  be  of  the  real  status  of  the  record, 
or  the  incorrectness  of  the  transcript,  and 
however  free  from  blame  the  clerk  may  have 
been  in  the  mistake  characterizing  his  tran- 
script and  certificate.  •  •  •  The  fact  still 
remains  that  a  false  record  has  been  brought 
here  on  behalf  of  the  convict,  and  a  reversal 
has  been  obtained  in  his  behalf  upon  it,  such 
reversal  being  based  solely  upon  its  false 
feature;  and  this  fact  is  not  changed,  nor  its 
result  modified,  by  the  innocence  of  the  pris- 
oner, his  counsel,  and  the  Attorney  Gen- 
eral, but  the  extent  of  the  imposition  and  of 
the  mistake  is  only  made  the  greater. 
«  •  •  We  have  been  misled  into  reversing 
a  judgment  on  a  false  record;  into  acting  in 
a  cause  when  that  cause,  as  It  really  is  and 


only  can  be  acted  on  by  U8»-  has  not  been  be- 
fore us.  *  *  ^  The  state  la  not  prohibited 
by  any  principle  of  law  known  to  us  from 
arresting  the  reversal  which  has  be^i  made 
of  her  judgment  upon  such  false  represents- 
tlOD.  She  is  entitled  to  require  the  party 
seeking  relief  from  such  Judgment  to  brmg 
to  the  appellate  court  the  recoxd  of  the  cause 
in  which  it  was  obtained,  for,  without  this, 
that  cause  is  not  before  the  appellate  tri- 
bunal for  consideration.  Any  other  doctrine 
than  this  must  result  in  the  frequent  con- 
summation of  fraud  upon  the  courts,  and  its 
constant  encouragement''  And  at  page  895, 
29  B^a.,  and  page  178,  11  South.,  the  chief 
Justice  says  that,  when  the  Judgment  has 
been  granted  *'upon  a  false  suggestion  or 
under  a  mistake  as  to  the  facts,  the  court 
will  afford  relief  after  adjournment  of  the 
term,  and,  if  necessary,  recall  the  remittitur 
and  stay  proceedings  in  the  court  below." 

Mistakes  of  this  court  or  of  its  clerk,  not 
mistakes  of  law,  but  of  fact,  have  been  often 
corrected  after  the  mandate  has  gone  down, 
and  even  at  subsequent  terms.  Scott  v. 
Queen,  95  N.  C.  840;  Cook  v.  Moore,  100  N. 
C.  294,  6  S.  E.  795,  6  Am.  St  Rep.  587;  Sum- 
merlin  v.  Cowles,  107  N.  C.  459,  12  S.  E.  234; 
Scroggs  V.  Stevenson,  108  N.  C.  260,  12  S.  B. 
1031;  Bernhardt  v.  Brown,  118  N.  C,  at  page 
710,  24  S.  B.  527,  715.  36  L.  R.  A.  402.  For 
as  strong  a  reason,  this  court  can  order  a 
correction  of  a  record  below  when,  by  reason 
of  the  false  or  erroneous  certificate  of  the 
clerk,  the  record,  as  it  was,  has  never  been 
before  us.  This  is  not  new  practice.  *'Upon 
a  Judgment  of  the  King's  Bench,  if  there  be 
error  in  the  process  or  through  defaults  of 
the  clerks,  It  may  be  reversed  in  the  same 
court,  for  error  in  fact  is  not  error  of  the 
Judges,  and  reversing  It  is  not  reversing 
their  own  Judgment"  2  Tidd's  Prac.  1137. 
Also  Insurance  Co.  v.  McCormick,  20  Wis.,  at 
page  284,  where  it  is  said  that  *the  errors  are 
not  errora  in  the  Judgment  itself.  The  court 
in  rendering  Judgment  never  passed  upon 
them."  In  this  case  the  court  through  error 
for  which  the  appellant  is  responsible  (for  it 
was  his  duty  to  bring  up  a  true  record),  has 
taken  action  on  a  bill  of  indictment  on  which 
the  prisoner  vinB  not  tried,  and  on  nothing 
whatever  that  took  place  at  that  trial.  We 
are  not  asked  to^revene  our  Judgment  but 
to  correct  an  error  of  fact  The  prisoner 
brought  up  the  record.  He  presented  us,  as 
an  alleged  error,  a  statement  of  a  matter 
which  was  false.  The  record  he  presented 
stated  that  the  Indictment  on  which  he  was 
tried  omitted  the  words  '*against  her  will." 
He  relied  upon  that  omission,  and  asked  an 
arrest  of  Judgment  on  that  account  We  al- 
lowed it  solely  on  that  account  He  has  no 
ground  to  ask  to  benefit  by  that  untrue  state- 
ment in  the  record  he  presented  to  us,  and 
it  is'lnunaterial  that  it  does  not  appear  how 
the  omission  came  to  be  made.  The  case  has 
never  been  before  us. 

In  civil  cases,  counsel  OA  both  sides  have 
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opportmiltT  to  scan  tbe  whole  record  care> 
fully,  and,  if  there  la  omission  or  other  er- 
ror»  ordinarily  a  certiorari  can  and  should  be 
applied  for  before  the  cause  is  called  for  ar- 
gument But  in  criminal  actlona  the  rotat- 
ing solicitor  has  no  opportunity  to  see  the 
record  proper,  nor  any  part  of  the  transcript, 
except  "the  case  on  appeal*'  served  on  him, 
and  does  not  see  even  that  after  the  clerk 
copies  the  case  "as  settled."  When,  as  h^re^ 
there  was  no  point  made  below  on  the  bill 
of  indictment,  the  indictment  made  no  part 
even  of  the  "case  on  appear*  served  on  the 
solicitor.  There  Is  no  provision  of' law,  nor 
any  practice,  requiring  solicitors  to  go  back 
to  the  county  seats,  nor  to  have  full  tran* 
scripts  of  the  record  sent  them  before  com- 
ing up  to  this  court  The  Attorney  General 
is  bound  to  rely  upon  the  correctness  of  the 
record  laid  before  him.  He  was  not  at  the 
trial  below.  If,  therefore,  a  derk  can  omit 
material  parts  of  the  indictment,  and  the  de- 
fendant, notwithstanding  the  duty  is  on  him 
to  bring  up  a  true  record,  can  profit  by  this 
error  of  fact  (whether  intentional  or  unin- 
tentional could  rarely,  if  ever,  be  shown), 
new  trials  will  depend,  not  upon  the  correct 
rulings  of  the  Judge  below,  but  upon  tbe 
greater  or  less  carefulness  of  the  clerk,  or 
of  tbe  copyist  often  furnished  him  by  the 
appellant  It  is  not  sufficient  to  say  that  the 
appellant  can  be  again  put  on  trial.  There  is 
the  expense  to  the  public  of  another  trial, 
and  witnesses  may  have  moved  away  or  died. 
The  state  is  entitled,  tn  the  interest  of  Jus- 
tice^ to  have  the  cause  presented  here  on 
the  record  as  the  matter  was  presented  be- 
low, and  it  is  the  duty  of  the  appellant  to 
bring  up  such  true  record.  When  there  is  a 
fatal  misstatement  of  fact  therein,  appellants 
must  understand  that  their  negligence  in 
presenting  a  false  record  (to  put  it  in  the 
mildest  form)  cannot  avail  them  any  more 
than  if  they  had  made  the  omission  fraudu- 
lently, which  can  never  be  shown.  In  State 
V.  Daniel,  121  N.  a  575.  28  S.  H  265,  the 
court  said  that  the  defendant  '^^as  derelict 
in  not  sending  up  a  proper  transcript  and 
the  court  would  not  permit  him  a  continu- 
ance of  the  cause  for  his  own  neglect  but 
would  send  down,  ex  mero  motu,  an  instanter 
certiorari  to  cure  the  defect  in  the  tran- 
script" If  the  court  vrill  not  allow  an  ap- 
pellant a  continuance  even  for  omissions  or 
error  in  the  record,  it  will  certainly  not  per> 
mit  him  to  enjoy  a  new  trial  by  reason  of 
such  default  by  him. 

In  England  a  defendant  in  criminal  cases 
is  allowed  no  appeal.  We  allow  an  appeal, 
but  the.  burden  is  on  the  appellant  to  assign 
his  errors  and  bring  up  a  true  record.  When 
he  fails  to  do  either,  he  cannot  take  profit 
from  his  omission  of  duty. 

Tbe  Judge  below  having,  from  inspection 
of  the  record,  found  that  the  indictment  on 
which  the  appellant  was  tried  in  fact  con- 
tains the  words  "against  her  will,*'  a:nd  that 
bPiDg  already  certified  to  this  court  tbe  rec- 


ord here  can  be  amended  to  Include  them,  as 
upon  certiorari,  and  the  cause  will  be  restor- 
ed to  the  docket  to  be  heard  in  its  order  up- 
on  the  exceptions  taken  below,  when  the  dis- 
trict to  which  it  belongs  is  called,  unless,  for 
cause  shown,  it  is  placed  at  the  end  of  the 
district  or  at  the  end  of  the  docket  for  this 
term.  It  does  not  appear  that  the  words 
were  omitted  by  the  fraud  of  the  appellant 
or  of  any  one  for  him.  If  it  did,  the  appeal 
should  properly  be  dismissed. 

The  motion  to  restore  the  cause  to  the 
docket  is  allowed.    Motion  allowed. 

WALKER,  J.  (dissenting).  The  defendant 
was  indicted  in  the  court  below  for  the  crime 
of  rape,  and,  having  been  convicted,  appealed 
to  this  court  At  the  last  term  we  arrested 
the  Judgment  upon  the  ground  that  there  was 
no  allegation  in  the  indictment  that  the  of- 
fense had  been  committed  "against  the  will 
of  the  prosecutrix.**  132  N.  O.  1000,  43  8. 
E.  828.  The  opinion  of  this  court  was  filed 
on  the  81st  day  of  March,  1003,  and  the 
certificate  was  sent  to  the  superior  court  on 
the  1st  day  of  May,  1908>  so  that  the  case 
was  retained  in  this  court  under  the  rule^ 
for  the  purpose  of  correction,  a  full  month 
before  it  was  returned  to  the  lower  court 
This  court  adjourned  for  the  term  on  the 
11th  day  of  June,  1908;  and  it  appears, 
therefore,  that  the  state  had  ample  oppor^ 
tunlty,  after  the  filing  of  the  opinion,  and 
before  the  adjouniment  at  the  last  term,  to 
have  called  the  alleged  error  or  defect  in 
the  transcript  to  our  attention.  But  it  fail- 
ed to  do  so.  The  state  is  not  entitled  to  any 
more  consideration  or  indulgence  tn  this 
court  in  respect  to  the  trial  of  cases  in  which 
it  is  concerned,  than  other  litigants,  except 
that  the  causes  in  which  It  is  a  party  may  be 
advanced  sometimes,  when  they  affect  the 
public  interest  and  a  speedy  hearing  is  desir- 
ed. It  is  bound,  however,  by  the  same  rules  of 
practice  and  procedure,  and  must  give  the 
same  attention  to  its  cases  and  exercise  the 
same  degree  of  diligence,  as  other  parties. 
State  V.  Price,  110  N.  O.  600, 15  S.  E.  110.  In 
State  V.  Cameron,  121  N.  a  572,  28  S.  E. 
189,  we  held  that  "the  law  wliich  regulates 
the  matter  of  appeals  is  the  same  in  both 
civil  and  criminal  cases,**  and  that  "in  crim- 
inal appeals  the  respondent  is  the  state,  rep- 
resented by  the  solicitor  of  the  district  in 
which  the  case  is  tried,**  and  that  he  is  as 
much  the  representative  of  the  state  in  all 
matters  pertaining  to  the  preparation  of 
cases,  in  all  respects,  for  transmission  to 
this  court  as  is  an  attorney  of  record  the 
representative  of  his  client  in  a  civil  case. 
There  is  no  duty  imposed  upon  an  attorney 
tn  a  civil  suit  with  respect  to  the  settlement 
of  the  case  on  appeal,  and  the  transmission 
of  a  transcript  of  the  record  to  this  court 
that  does  not  equally  rest  upon  the  solicitor 
in  an  appeal  taken  in  a  criminal  case.  The 
only  difference  between  the  two  classes  of 
cases  is  one  which  does  not  materially  af- 
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feet  tbe  QuestiaD  we  are  now  dlscnssliig,  and 
that  difference  is  that  in  a  ciyll  case  the  ap- 
pellant must  pay  the  fees  of  the  clerk  for 
makhig  out  the  transcript  in  advance,  if  he 
demands  it,  while  the  state  is  not  required 
to  do  so  when  it  appeals;  but  the  appellant 
ip  a  eiyil  case  is  no  more  bound  to  see  that 
the  record  is  correctly  copied  and  transmit- 
ted to  this  court  than  is  the  state  in  a  crim- 
inal case.  The  duty  of  copying  and  trans- 
mitting the  record  is  one  which,  as  this  court 
has  frequently  decided,  appertains  to  the  of- 
fice of  the  clerk.  It  is  his  official  duty  to 
send  up  a  perfect  transcript,  and  not  in  any 
sense  the  duty  of  the  appellant,  except  as 
her^nafter  stated,  in  any  kind  of  case.  This 
is  made  perfectly  clear  in  State  t.  Butts,  91 
N.  G.  624,  026.  In  that  case  it  is  said  by 
the  court  that  while  "it  would  be  well  for 
counsel  to  see  that  transcripts  are  properly 
made  up  before  they  come  to  this  court,"  in 
order  to  protect  the  interests  of  their  client, 
yet  It  is  the  official  duty  of  the  clerk  to 
see  that  a  true  and  perfect  transcript  is  sent 
to  this  court.  It  may  be  conceded  that,  if  the 
record  is  defective,  the  appellant  in  a  dvil 
case  will  not  be  allowed  a  continuance  in 
order  to  have  it  perfected,  or  indulged  in 
any  other  way  with  respect  to  it;  and,  if 
the  defect  is  one  that  will  injure  his  client  if 
not  OMTected,  he  must  abide  the  consequences 
of  his  neglect  or  omission  in  not  having  the 
Record  made  perfect  He  must  apply  for 
the  necessary  process  for  that  purpose  in  apt 
tima  While  this  is  the  rule  in  civil  cases,  it 
also  obtains  in  criminal  cases,  as  to  both 
parties  to  the  record— the  state  and  the  de- 
fendant When  it  is  said  to  be  the  duty  of 
the  appellant  to  see  that  tbe  record  is  correct- 
ly certified  to  this  court  nothing  more  is  or 
can  be  meant  than  that,  if  the  record  is  not 
here  at  the  proper  time,  his  appeal  will  be 
dismissed,  or,  if  the  record  is  defective,  and 
he  does  not  move  in  apt  time  to  have  it  cot- 
rected,  the  case  must  be  heard  Just  as  if  the 
record  was  perfect  in  form,  and  the  party  in 
default  must  take  the  consequences  of  his 
neglect  Surely  the  appellee  cannot  avail  him- 
self of  a  defect  which  defeated  him  in  the 
case,  and  then  apply  for  and  obtain  a  writ  of 
certiorari  after  the  adjournment  of  the  term, 
upon  the  ground  that  the  appellant  failed  him- 
self to  apply  for  the  writ  That  would  be 
to  permit  the  appellee  to  take  advantage  of 
the  laches  of  his  adversary)  where  he  unrea- 
sonably relied  upon  him  to  look  after  and  care 
for  his  interests  in  this  court  If  in  a  civil 
case  a  plaintiff  (appellee)  should  permit  his 
case  to  be  argued  and  decided  in  this  court 
without  having  called  our  attention  to  a  defect 
In  the  record,  for  example,  the  careless  or 
inadrertent  insertion  of  a  material  allega- 
tion in  his  complaint  so  that  it  would  ap- 
pear he  has  no  cause  of  action,  and,  by  rea- 
son thereof  the  Judgment  is  arrested  or  the 
action  dismissed,  would  he  be  heard  at  the 
next  term  to  allege  the  defect  and  be  grant- 
ed a  writ  of  certiorari,  so  that  the  case  could 


be  reheard?  The  mere  statement  of  the 
proposition  carries  with  it  its  own  sufficient 
refutation.  How,  then,  can  the  state,  who 
occupies  substantially  the  same  position  in 
this  court  as  the  plaintiff  (appellee)  in  a  dvil 
case,  and  is  subject  to  tbe  same  rules,  be 
allowed  to  do  so,  when  the  indictment  as 
certified  to  this  court  is  defective?  If  it  is 
allowed  in  the  latter  case,  there  is  no  sound 
reason  why  it  should  not  be  in  the  former, 
tmless  there  is  something  in  the  mere  sover- 
eignty of  the  state,  or  her  peculiar  preroga^ 
tive,  which  gives  her  rights  and  privileges  in 
this  court  not  enjoyed  by  a  citizen;  and  no 
such  claim  was  made  by  our  learned  and 
able  Attorney  General,  who  lets  no  point  es- 
cape him,  and  it  is  not  even  suggested  in  the 
opinion  of  the  court  The  Supreme  CJourt  of 
the  United  States  has  ruled  that  the  govern- 
ment when  it  comes  into  the  federal  courts 
to  litigate  with  one  of  its  citizens,  must  sub- 
mit to  the  rules  of  practice  and  procedure  of 
its  courts,  and  its  rights  and  privileges  at  ev- 
ery stage  in  the  trial  of  the  cause  are  substan- 
tially in  every  respect  the  same  as  those  of  the 
citizen,  and  it  cannot  have  any  superior  ad- 
vantages. Fink  T.  O'NeiU,  106  U.  S.  272,  27  L. 
Ed.  196;  U.  S.  ▼.  R.  Qo.,  106  U.  8.  268,  26  L. 
Bd.  1021;  U.  a  V.  Thompson,  93  U.  S.  586, 
23  L.  Qd.  0^;  Carr  v.  U.  S.,  98  U.  8.  438,  26 
L.  Bd.  209:  Sibbald  ▼.  U.  S.,  12  Pet  489,  9  L. 
Bd.  1167. 

When  it  is  conceded,  as  it  must  needs  be, 
that  the  state  and  its  citizens  stand  before 
this  court  on  terms  of  perfect  equality,  and 
that  right  and  Justice  under  the  law  must  be 
administered  in  the  same  way  to  each  of 
them,  the  fallacy  of  the  reasoning  by  which 
the  conclusion  of  the  court  is  reached,  and 
its  insufficiency  to  Justify  that  conclusion,  is 
clearly  seen,  unless  we  propose  to  overrule 
many  cases  heretofore  decided  in  this  court 
in  which  It  has  been  held  that  parties  must 
be  diligent  in  applying  for  remedial  writs 
for  the  purpose  of  perfecting  the  transcript 
and  that  an  application  for  a  certiorari,  upon 
the  suggestion  of  a  diminution  of  the  record, 
cannot  be  made  after  the  term  to  which  the 
appeal  is  taken,  and  at  whidi  the  case  is 
decided,  and  not  even  at  that  term  onless  it 
is  made  before  the  argument  commences.  A 
complete  reversal  of  this  wise  and  safe  rule 
is  the  logical  result  of  the  decision  in  this 
case,  but  a  consequence  more  dangerous  in 
its  tendency  may  follow,  for  no  limit  of  time 
is  set  by  the  ruling  of  the  court  for  such  an 
application  to  be  made.  If  it  can  be  made 
at  the  first  term  after  the  one  at  which 
the  case  is  decided,  why  not  at  the  second 
term,  and  so  on  without  limit?  It  will  not 
answer  the  argument  to  say  that  In  the  court 
below  the  state  is  represented  by  one  officer, 
the  solicitor,  and  in  this  court  by  another,  the 
Attorney  General,  for  the  duty  of  looking  aft- 
er the  interest  of  the  state  in  the  lower  court 
where  the  transcript  is  prepared,  and  trwn 
which  it  is  transmitted,  devolves  solely  up- 
on the  solicitor,  as  we  have  seen,  unless  he 
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is  assisted  by  priyate  counsel,  as  in  this  ease^ 
or  unless  he  specially  appoints  some  other 
member  of  the  bar  to  represent  him,  which 
appointment  must  be  made  in  the  manner 
pointed  out  by  this  court  State  v.  Cameron, 
supra;  State  v.  Clenny,  133  N.  C.  e62,  45  S. 
£4.  52&.  In  the  case  last  dted,  Montgomery, 
J^  for  the  court,  says:  The  solicitor,  as  we 
have  said  in  State  v.  Cameron,  represents  the 
state  in  criminal  prosecutions,  and  the  state- 
ment of  the  case  on  appeal  in  such  cases 
should  be  snbmitted-to  him  for  acceptance  or 
objection."  It  appears,  therefore,  that  he  is 
as  fully  invested  with  plenary  power  and 
authority  in  all  matters  affectiug  the  staters 
interests,  with  the  corresponding  duty  of  tak- 
ing care  of  those  interests,  as  the  attorney  of 
a  party  in  a  dvtl  case.  If  there  is  a  duty 
resting  upon  the  latter  to  examine  the  tran- 
script of  the  record  before  it  leaves  the  hands 
of  the  clerk,  the  same  duty  rests  upon  the 
solicitor,  and  the  consequence  to  the  state 
must  be  the  same,  if  this  duty  has  not  been 
performed  in  a  criminal  case,  as  it  would  be 
to  a  party  in  a  dvil  case  If  the  duty  is  neg- 
lected by  him.  There  is  no  greater  obliga- 
tion imposed  upon  an  appellant  to  examine  a 
transcript  than  there. is  upon  an  appellee, 
in  so  far  as  the  party  in  default  may  be  in- 
juriously affected  in  this  court  The  same 
diligence  is  required  of  the  appellee  as  of  the 
appellant  in  discovering  defects  and  having 
the  record  perfected.  If  there  is  an  omis- 
sion of  matter  material  to  his  case,  and  the 
appellee  fails  at  the  proper  time  to  seek  the 
remedy  for  supplying  it,  he  must  suffer  the 
consequences.  Just  in  the  same  way  and  in 
the  same  degree  as  the  appellant  I  must 
deny  the  correctness  of  the  proposition  im- 
pliedly asserted  in  the  opinion  of  the  court 
that  any  positive  legal  duty  is  devolved  up- 
on an  appellant  or  an  appellee  to  see  that  a 
true  and  perfect  transcript  is  sent  to  this 
court  and  that  his  faUure  to  do  so  will  be 
imputed  to  him  as  a  fraudulent  or  even  a 
false  representation  to  this  court  if  the  tran- 
script Is  defective  or  is  other  than  a  perfect 
copy  of  the  record  below.  He  makes  no 
ropresentatlon  to  this  court,  but  a^lmply  re* 
lies,  as  he  has  a  perfect  right  to  do,  upon 
the  clerk,  whose  duty  it  is  to  certify  the  tran- 
script The  appellant's  duty  is  fully  per- 
formed when  he  has  caused  the  case  on 
appeal  to  be  settled  and  filed  with  the  clerk, 
and  paid  the  latter  his  fee  for  sending  up 
the  transcript  to  this  court  There  his  daty 
ends,  and  that  of  the  clerk  begins,  with  this 
possible  qualification,  if  it  Is  a  qualification : 
Tiiat  if  the  record,  as  certified  by  the  clerk, 
happens  to  be  defective,  and  the  appellant 
fails  to  have  it  corrected  in  due  time,  so  that 
he  loses  In  this  court  he  must  bear  the  loss, 
Just  as  the  appellee  must  do  if  the  defect 
causes  him  to  be  (^st  in  the  suit  and  he  has 
not  taken  the  proper  means  to  have  it  reme- 
died. It  follows  from  what  I  have  already 
said  that  neither  the  defendant's  counsel  n6r 
the  solicitor  was  in  the  least  derelict  in  his 


duty»  as  both  had  the  right  If  they  chose  to 
do  BO,  to  rely  upon  the  clerk,  who  is  the 
custodian  of  the  record,  and  the  <^cer  ap- 
pointed by  the  law  for  the  purpose  of  pre- 
paring and  transmitting  a  perfect  transcript 
of  it  to  this  court;  and  it  is  not  infrequently 
the  case  that  counsel  and  the  scriicitor  thus 
rely,  as  they  each  have  a  perfect  right  to  do, 
upon  the  clerk  to  perform  bis  duty  in  the 
premises.  But  if  the  cleric  fails,  by  mere  in- 
advertence or  oversight  to  make  a  true  copy, 
the  defect  may  be  cured  by  applying  to  this 
court  for  the  proper  writ  in  apt  time— that  is, 
at  the  term  to  which  the  appeal  Is  taken— 
and  the  consequence  of  the  failure  to  make 
this  application  will  fall  upon  him  who  is 
prejudiced  by  it  and  who  fails  to  take  the 
necessary  steps  to  protect  his  interests.  This 
must  be  so  in  all  cases.  I  am  not  denying 
or  questioning  the  power  of  this  court  to 
correct  its  own  records  in  order  to  make  theni 
speak  the  truth.  That  power  is  fully  con- 
ceded, but  it  is  not  the  one  which  is  being 
exercised  in  this  case.  This  court  may  not 
only  amend  its  own  records  at  any  time,- 
but  it  may  supply  any  defects  in  the  tran- 
script sent  to  it  from  the  lowet  courts,  by 
issuing  the  proper  remedial  writ  provided  it 
is  done  upon  seasonable  application  of  a 
party,  oe  of  its  own  motion  within  the  time 
allotted  by  law.  It  has  been  uniformly  de- 
cided by  the  court  that  an  application  for  a 
writ  of  certiorari  for  the  purpose  of  correct- 
ing a  record  must  be  made,  except  in  rare 
cases,  before  the  cause  is  submitted  for  argu- 
ment (McDaniel  v.  Pollock,  87  N.  C.  503),  and 
in  no  case  can  the  writ  issue  after  the  ex- 
piration of  the  first  term;  and  especially  Is 
this  so  when  the  case  has  been  dedded,  and 
not  merely  continued,  at  that  term  (State  v. 
Blackburn,  80  N.  O.  477;  State  v.  Harris. 
114  N.  a  830,  19  S.  EL  154;  State  v.  Rhodes, 
112  N.  a  857,  17  S.  B.  164).  In  the  cases 
dted  it  is  held  that  if  a  party  has  good 
ground  for  a  certiorari,  he  must  move  for  it 
at  least  before  the  argument  upon  the  merits; 
and,  if  he  fails  to  do  so,  he  must  abide  the 
consequences  of  his  own  neglect  although 
he  may  be  able  afterwards  to  show  by  proof 
ever  so  conclusive,  that  there  is  a  material 
defect*  in  the  record,  and  one,  too,  which 
would  reverse  the  dedsion  of  the  court 
There  must  be  an  end  to  litigation  some- 
where. No  man  should  be  permitted  to  pro- 
long it  by  his  own  neglect  and  thus  to  profit 
by  his  own  wrong.  But  I  think  the  predse 
question  has  been  dedded  by  the  court  in 
Wilson  V.  Lineberger,  84  N.  C.  8Sd.  In  that 
case  the  plaintilTs  counsel  moved  to  correct 
the  record  at  the  term  next  after  the  case 
was  heard  and  dedded,  with  the  intention 
of  asking  for  a  rehearing.  Smith,  C.  J.,  for 
the  court  said:  'The  motion  is  a  novel  one, 
and  without  precedent  in  the  practice  of  the 
courts.  If  the  evidence  shall  change  the  as- 
pect of  the  case,  and  make  it  materially  dif- 
ferent from  what  it  was  when  heard,  we 
should  be  required,  not  to  rehear  and  correct 
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ui  tmor  of  law,  but  to  try  a  new  case.  If 
tbere  is  an  error  In  the  former  dedaion,  it 
must  be  dlscorered  in  the  case  then  present- 
ed, without  modiflcation  of  ffeicts."  And 
again:  "It  was  the  duty  of  counsel  to  suggest 
the  diminution  before  the  cause  was  heard, 
and  then  ask  for  this  remedial  process,  not 
to  wait  till  the  decision,  and  then  demand  it. 
It  would  be  productlTe  of  much  mischief  to 
relax  the  salutary  role  which  requires  coun- 
sel to  see  that  their  cause  is  properly  before 
the  court  in  the  record,  and  to  abide  the 
coosegnences  if  it  is  not"  The  court  did  not 
confine  its  decision  in  that  case  to  the  par- 
ticular character  of  the  amendment  required, 
but  simply  applied  the  general  principle  that 
DO  amendment  of  any  kind  can  be  made  at 
a  subsequent  term  so  as  to  present  a  question 
different  firom  that  appearing  in  the  original 
record.  The  court  well  said  that  it  would 
introduce  a  novelty  into  the  practice  and  pro- 
cedure of  fhe  court,  which  would  be  pro- 
ductive of  untold  mischief  and  incalculable 
barm. 

When  this  court  has  decided  a  case,  and 
the  opinion  and  Judgment  have  been  certified 
to  the  court  below,  its  Jurisdiction  with  re« 
spect  to  the  case  is  at  an  end,  at  least  when 
the  court  has  adjourned  for  the  term  at 
which  the  decision  was  made.  The  terms 
of  tills  court  are  fixed  by  law  (Const,  art  4,  | 
7;  CkMle,  c.  24,  f  993;  Acts  1887,  p.  100,  a 
49;  Acts  1901,  p.  897,  c.  660)  in  the  same 
manner  as  are  the  terms  of  the  superior 
court;  and  when,  under  the  statute,  this 
court  has  finished  the  business  of  any  one 
term,  and  adjourned,  its  Jurisdiction  of  a 
case  decided  at  that  term  ceases,  and  it  can- 
not again  acquire  Jurisdiction  of  it,  except 
by  petition  to  rehear  under  the  established 
rule  of  the  court,  or  by  a  new  appeal.  In  dis- 
cussing this  question,  the  court,  in  White  r. 
Butcher,  97  N.  O.  7,  2  8.  B.  69,  says:  *The 
remand  arrested  further  action  here  at  this 
point  •  •  •  The  practical  result  to  be 
secured  was  the  conveyance  of  the  title  to 
the  property,  as  would  have  been  the  case 
here,  had  the  Jurisdiction  over  the  cause  been 
retained.  But  it  was  no  longer  in  this  court 
for  any  further  order,  unless,  perhaps,  the 
transmission  of  the  papers  and  transcript; 
but  the  neglect  to  transmit  them  did  not  re- 
tain the  cause  itself  after  the  order,  nor  im- 
pair the  efiBdency  of  the  order.*'  In  Ruffln 
V.  Harrison,  91  N.  C.  898,  the  court,  after 
stating  the  general  proposition  that  a  rehear- 
ing will  not  be  granted  upon  a  summary  mo- 
tion to  modify  a  final  Judgment  of  this  court; 
proceeds:  ^he  court  has  no  power  to  amend 
or  modify  the  final  decree,  entered  at  the 
last  term,  upon  an  application  like  this.  Aft- 
er final  Judgment  the  coart  cannot  disturb 
It  unless  upon  an  application  to  rehear,  or 
for  fhiud,  accident,  or  mistake  alleged  in  an 
Independent  action,  or,  perhaps,  in  some 
cases,  a  party  might  be  relieved  against  a 
*Judgment  order,  or  other  proceeding  taken 
against  htan  through  his  mistake,  inadver- 


tence, surprise,  or  excusetle  neglect'  within 
a  year  after  the  entry  of  the  same.  •  •  ♦ 
This,  of  course,  does  not  imply  that  the  court 
has  not  power  to  correct  the  entry  of  its  or- 
ders. Judgments,  and  decrees  so  as  to  make 
them  con^rm  to  the  truth,  or  what  the  court 
did  In  granting  them,  or  to  set  aside  an  ir- 
regular Judgment  in  a  proper  case.  The  prac- 
tical effect,  of  granting  the  prayer  of  the 
petitioners  would  be  to  give  them  the  benefit 
of  a,  rehearing  upon  a  summary  application 
to  change  the  final  decree  at  a  term  of  the 
court  subsequent  to  that  at  which  it  was 
granted.  We  are  not  aware  of  any  rule  of 
procedure  or  practice  that  warrants  such  ac- 
tion. The  application  must  be  denied,  and 
the  petition  in  this  respect  dismissed."  In 
regard  to  this  subject  the  court  in  Cook  v. 
Moore,  100  N.  0.  294,  6  8.  B.  795,  6  Am.  8t 
Bep.  687,  says  in  this  emphatic  language; 
''It  is  not  contended  that  this  court  can  re- 
verse, set  aside,  or  modify  in  any  material 
respect  a  regular  final  Judgment  at  a  term 
thereof  subsequent  to  that  at  which  it  was 
entered.  It  is  clear  and  well  settled  that  it 
has  no  such  authority,  except  upon  an  appli- 
cation to  rehear,  or  because  of  'mistake,  in- 
advertence, surprise,  or  excusable  neglect'  as 
may  be  allowed  by  statute."  It  will  not  of 
course,  be  contended  in  the  case  at  bar  that 
this  court  has  the  power  to  correct  the  Judg- 
ment at  the  last  term  because  of  "mistake. 
Inadvertence,  surprise,  or  excusable  neglect" 
In  Moore  v.  Hlnnant  90  N.  a  163,  it  is  said: 
"But  the  court  has  not  the  power  at  a  subse- 
quent term  to  revoke,  set  aside,  alter,  or 
amend  a  final  Judgment  entered  at  a  former 
term,  except  upon  application  to  rehear,  or 
because  of  'mistake,  inadvertence,  surprise, 
or  excusable  neglect'  as  allowed  by  law. 
The  exercise  of  such  a  power  is  forbidden 
by  principle  and  the  overwhelming  weight 
of  authority.  If,  indeed,  there  can  be  any 
well-considered  case  that  sustains  it  *  *  * 
It  is  a  fundamental  principle  of  the  common 
law,  as  the  authorities  ancient  and  modern 
show,  that  the  court  cannot  change  and  mod- 
ify Its  final  Judgments  at  a  term  subsequent 
to  the  term  at  which  they  were  entered. 
During  the  term  the  record,  including  the 
Judgment,  is  in  fieri,  and  may  be  amended  or 
set  aside  as  to  the  court  may  seem  proper, 
but  after  the  term  the  power  to  interfere 
with  it  no  longer  exists.  This  court  has  sel- 
dom had  occasion  to  refer  to  the  subject  of 
the  power  of  a  court  of  record  to  change  its 
Judgments  after  the  term  at  which  they  were 
entered,  but  it  has  repeatedly  incidentally 
recognlased  the  doctrine  that  such  powor  does 
not  exist"  It  is  also  stated  in  Moore  v.  Hln- 
nant, supra,  that  a  Judgment  regularly  en- 
tered, if  not  erroneous,  can  in  no  case  be  al- 
tered at  a  subsequent  term,  otherwise  than 
by  a  petition  to  rehear,  except  for  the  pur* 
pose  of  making  the  record  express  the  inten- 
tion of  the  court  at  that  time,  upon  the  rec- 
ord as  then  before  It  so  that  it  may  speak 
the  truth  as  to  that  record.    In  that  case. 
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from  which  I  haTe  made  only  a  few  brief  ex- 
tracts, Merrlmon,  J^  for  the  court,  goes  folly 
into  the  question  we  have  under  considera- 
tion, and  denies  the  existence  of  the  power  or 
jurisdiction  now  about  to  be  exercised  in 
this  case,  and  concludes  that  it  would  giye 
rise  to  ''unlyersal  distrust,  endless  strife  and 
confusion,  and  would  Tiolate  the  cardinal 
maxim  that  it  is  to  the  interest  of  the  state 
that  there  should  be  an  end  to  litigation.*' 
He  quotes  freely  from  Coke  and  Blaokstone, 
and  supports  the  doctrine  by  the  citation  of 
numerous  and  weighty  authorities.  His  quo* 
tation  from  Coke  is  an  apt  one:  ''During  the 
terme  wherein  any  Judicial  act  is  done,  the 
record  remalneth  in  the  breast  of  the  Judges 
of  the  court  and  in  their  remembrance,  and 
therefore  the  roll  is  alterable  during  that 
terme,  as  the  Judges  shall  direct;  but  when 
the  terme  Is  past,  then  the  record  is  in  the 
roll  and  admitteth  no  alteration,  averment  or 
proof  to  the  contrarie."  Other  and  numerous 
authorities  in  support  of  the  position  will  be 
found  collected  in  Moore  y.  Hinnant  and 
Cook  T.  Moore,  supra. 

The  case  of  Rice  r.  Railroad,  21  How.  82, 
16  L.  Ed.  31,  it  seems  to  me,  is  directiy  in 
point.  In  that  case  the  record  upon  which 
the  appeal  was  heard  and  decided  failed  to 
show  that  there  had  been  a  final  Judgment  in 
the  court  below,  which  was  required  as  a 
basis  of  a  writ  of  error  to  the  lower  court 
It  was  sought,  at  the  term  next  after  the 
decision,  by  writ  of  certiorari,  to  bring  up 
and  file  a  new  record,  showing  that  there 
had  been  a  final  Judgment,  and  to  hare  the 
fbrmer  Judgment  annulled  and  a  rehearing 
granted.  Taney,  G.  J.,  for  the  court,  says: 
"We  think  the  motion  to  annul  the  Judgment 
of  the  last  term  and  reinstate  the  case  cannot 
he  granted.  The  suit  is  a  common-law  ac- 
tion for  a  trespass  on  real  property,  and  the 
Judgment  of  the  court  below  can  be  brought 
here  for  revision  by  writ  of  error  only.  That 
writ  was  issued  by  the  plaintifT  in  error,  re- 
turnable to  the  last  term  of  this  court,  and 
it  brought  the  transcript  before  us  at  that 
term.  It  was  Judicially  acted  on,  and  de- 
cided by  this  court,  and,  when  the  term 
dosed,  that  decision  was  final,  so  far  as 
concerned  the  authority  and  Jurisdiction  of 
this  court  under  that  writ  The  writ  was 
functus  officio,  and,  if  the  parties  desire  to 
bring  the  record  of  the  case  again  before  this 
court,  it  must  be  done  by  another  writ  of 
error."  He  then  refers  to  the  case  of  The 
Palmyra,  12  Wheat  1,  6  U  Bd.  531,  which 
was  cited  in  support  of  the  petition  to  re* 
hear,  and  says  that  it  is  not  in  point,  as  the 
appellate  Jurisdiction  of  the  Supreme  Court 
in  admiralty  cases  is  quite  different  from 
that  in  cases  at  common  law;  it  being  al- 
lowable In  admiralty  cases  to  amend  t^e 
pleadings  and  take  new  evidence  in  the  Su- 
preme Court  "so  as,  in  effect  to  make  it  a 
different  case  from  that  decided  by  the  court 
betow.**  In  Sibbald  v.  U.  8.,  12  Pet  492,  9 
U,  BSL  1167»  the  court  says:  "No  principle  is 


better  settied,  or  of  more  universal  applica- 
tion, than  that  no  court  can  reverse  or  annul 
its  own  final  decrees  or  Judgments^  for  errors 
of  fact  or  law,  after  the  term  In  which 
they  have  beoi  rendered,  unless  for  derical 
mistakes  [In  the  appellate  court],  or  to  rein- 
state a  cause  dismissed  by  mistake,  from 
which  it  follows  that  no  change  or  modifica- 
tion can  be  made  which  may  substantially 
vary  or  affect  it  in  any  material  thing." 
The  doctrine  is  very  strongly  stated  by  the 
court  in  Bronson  v.  Schulten,  104  U*  8.  415, 
26  L.  Ed.  799,  thus:  "But  it  is  a  rule  equally 
well  established  that,  after  the  term  has 
ended,  all  final  Judgments  and  decrees  of  the 
court  pass  beyond  its  control,  unless  steps 
be  taken  during  that  tarm,  by  motion  or 
otherwise,  to  set  aside,  modify,  or  correct 
them;  audi,  if  errors  exist  they  can  only  be 
corrected  by  such  proceeding  by  a  writ  of 
error  or  appeal  as  may  be  allowed  in  a  court 
which  by  law  can  review  the  decision.  So 
strongly  has  this  principle  been  upheld  by 
this  court  that  while  realizing  that  there  is 
no  court  which  can  review  its  decisions,  it 
has  invariably  refused  all  applications  for  re- 
hearing made  after  the  adjournment  of  the 
court  for  the  term  at  which  the  Judgment 
VTas  rendered.  And  this  is  placed  upon  the 
ground  that  the  case  has  passed  beyond  the 
control  of  the  court"  In  Bank  t.  Moss,  6 
How.  38, 12  L.  Bd.  334^  the  court  said:  "The 
action  was  not  regularly  on  the  docket  at 
the  new  term  fcHlowing  the  one  at  which 
the  Judgment  had  been  rendered,  when  the 
court  undertook  to  set  the  Judgment  aside. 
The  power  of  the  court  over  the  original  ac- 
tion itself,  or  its  merits,  under  the  proceed- 
ings then  existing,  had  been  exhausted— 
ended.  This  means  the  power  to  decide  on 
It,  <w  to  change  opinions  once  given,  or  to 
make  new  decisions  and  alterations  on  ma- 
terial pohits.  A  mere  error  in  law,  of  any 
kind,  supposed  to  have  been  rendered  in  a 
Judgment  of  a  court  at  a  previous  term.  Is 
never  a  suflldent  Justification  for  revising 
and  annulling  it  at  a  subsequent  term.  In  this 
summary  way,  on  motion.  We  would  not  be 
understood  by  this  to  deprive  a  court  at 
a  subsequent  term  of  power  to  set  right 
mere  forms  in  its  Judgments,  or  of  power  to 
correct  mistakes  of  its  clerks.  The  right 
to  correct  any  mere  clerical  errors,  so  as  to 
conform  the  record  to  the  truth,  always  re- 
maina" 

A  case  directiy  in  point  is  that  of  State 
V.  Dickson,  97  Ind.  125,  where  it  appeared 
from  the  record  as  sent  to  the  appellate 
court  that  the  indictment  had  not  been  re- 
turned into  open  court  by  the  grand  Jury, 
and  the  Judgment  was  arrested.  A  motion 
was  made  for  leave  to  amend  the  record  by 
showing  that  the  indictment  had  been  return- 
ed into  open  court  and  then  for  a  rehearing 
of  the  case  upon  the  record  as  thus  amended 
This  is  like  our  case  in  all  respects.  The 
court  said:  "Counsel  for  the  state  accom- 
pany their  petition  for  rehearing  with  a  mo- 
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dmi  to  haTe  the  derk  of  the  court  below 
certify  to  this  court  certain  portions  of  the 
record  alleged  to  be  omitted  in  the  tran- 
script No  oblection,  so  fiir  as  the  record 
before  ns  is  concerned,  is  made  to  our  de> 
dsion.  The  settled  practice  of  this  comrt 
forbids  the  correction  of  the  record  after  a 
ease  has  been  decided."  Bo  in  Gamer  y. 
State,  86  Tex.  688,  after  the  Judgment  was 
arrested  for  lack  of  an  essential  averment 
in  the  bill,  a  motion  similar  to  the  one  in 
this  case  was  made  and  refused  because  the 
court  had  lost  its  Jurisdiction.  In  each  of 
the  following  cases,  a  motion  was  made  at 
a  term  subsequent  to  that  at  whidi  the  Judg- 
ment of  the  appellate  court  was  entered  to 
amend  tlie  record  and  rehear  the  case:  In 
Cruiser  y.  State,  18  N.  J.  Law,  209,  the 
court  says:  "These,  it  is  true,  are  mere  mis- 
takes in  form;  they  are  clerical  errors  only; 
but  I  have  searched  in  rain  for  any  author- 
ity in  this  court  to  amend,  or  order  amend- 
ment below,  after  a  writ  of  error  in  a  crim- 
inal case.  I  cannot  find  a  single  case  in 
which  it  has  been  done."  It  was  said  in 
State  y.  Daugberty,  59  Mo.  104:  "If  the  rec- 
ord was  incomplete  or  defective  when  the 
case  was  here  on  a  former  occasion,  diminu- 
tion should  have  been  suggested,,  and  a  rule 
obtained  for  sending  up  a  perfect  transcript 
But  the  party  submitted  his  case  upon  the 
record  filed  in  the  court,  and  the  Judgment 
rendered  thereon  is  final,  and  whilst  it  re- 
mains unreyersed  it  conclusively  bars  any 
further  proceedings.  If  parties  were  per- 
mitt3d,  after  a  final  Judgment  in  this  court, 
to  go  back  to  the  circuit  court,  and  there  get 
an  amended  transcript,  and  bring  the  case 
again  here,  at  their  mere  wUI  and  pleasure, 
there  wculd  be  no  final  disposition  of  cases." 
So^  in  Fielden  v^  People,  128  111.  699,  21  N. 
B.  S86,  it  was  said  by  the  court,  "Amend- 
ments not  in  aflirmance,  but  in  derogation,  of 
the  Judgment,  are  not  allowed  at  a  term  sub- 
sequent to  that  at  which  final  Judgment  is 
rendered."  And  again  it  is  said:  "This  mo- 
tion, not  having  been  made  at  the  same  term 
at  which  final  Judgment  was  rendered— not 
Dutil  the  case  had  passed  beyond  the  power 
of  this  court  to  stay  by  its  order  the  execu- 
tion of  the  Judgment— clearly  comes  too  late." 
A  strong  case,  and  one  also  directly  in  point,  is 
Cory  v.  State,  65  Ga.  239,  In  which  the  court 
uses  this  language:  *'It  is  said  that  the  clerk, 
in  copying  the  bill  of  indictment,  made  a 
mistake  and  wrote  'with*  when  he  should 
have  written  'without  the  consent  of  the 
owner.'  This  may  or  may  not  be  true.  It 
has  not  been  verified  to  us  in  the  only  way 
It  can  legally  be  done,  by  a  suggestion  of  a 
diminution  of  the  record  on  or  before  the 
eslling  of  the  case.  Code,  ft  4282,  rule  9. 
Om  only  recourse  is  to  adhere  to  the  law  and 
to  rule  on  principle.  It  may  sometimes  work 
seeming  injustice.  A  departure  from  It  would 
open  the  fioodgates  of  speculation,  and  unset- 
tle the  entire  practice  of  the  court  In  this 
case  any  wrong  can  be  but  temporary.    The 


party  can  be  tried  again,  and.  If  found  guilty 
on  the  second  count  iM-operly  framed,  he  can 
be  punished  according  to  law."  See,  also, 
U.  S.  v.  Adams,  9  Wall.  667,  19  L.  Ed.  684; 
Christopher  v.  Searcy,  12  Bush,  171;  3  Cyc. 
Law  A  Pro.  p.  214,  and  note  16,  where  many 
cases  are  collected. 

The  court  In  its  opinion,  relies  very  much 
on  the  case  of  Lovett  v.  State,  29  Fla.  384, 
11  South.  176,  16  L.  It  A.  313;  but  the  case 
is  not,  tai  my  opinion,  an  authority  for  its 
decision.  In  the  first  place,  the  motion  In 
that  case  for  a  certiorari  for  the  purpose  of 
correcting  the  record  so  that  there  could  be  a 
rehearing  of  the  case  upon  the  amended 
transcript  was  made  at  the  same  term  at 
which  the  case  was  first  heard  and  decided. 
This  is  suflEldent  to  distinguish  it  from  the 
case  at  bar.  The  court  merely  recalled  its 
remittitur  while  the  case  was,  as  it  said.  In 
its  possession  and  within  its  control,  under  *it8 
rules  of  practice;  but  even  in  doing  that  It 
went  beyond  what  this  court  had  repeatedly 
decided  to  be  the  law  in  such  cases  under  its 
rules.  If  the  facts  of  that  case  were  like 
those  of  the  case  we  are  considering,  and  the 
same  point  had  been  presented,  the  authori- 
ties dted  in  support  of  the  decision  would  not 
I  think,  sustain  it  They  are,  in  the  main, 
cases  in  which  the  courts  asserted  the  right 
to  amend  their  own  records  so  that  they 
could  be  made  to  speak  the  truth.  The  case 
of  The  Palmyra,  12  Wheat  1,  6  Ij.  Ed.  631, 
on  which  that  court  relied,  was,  as  we  have 
already  said,  a  case  in  admhralty,  and  the 
court  gave  its  decision  in  it  under  the  rules  of 
the  admiralty  courts  In  such  cases.  But 
those  rules  do  not  apply  to  cases  at  common 
law.  The  court;  in  Lovett  v.  State,  concedes 
the  general  doctrine  that  after  the  appellate 
court  has  sent  down  its  certificate  or  remit- 
titur and  adjourned  for  the  term,  it  has  lost 
its  Jurisdiction  of  the  case,  but  not  so  if  the 
motion  for  a  certiorari  is  submitted  during 
the  term  at  which  the  decision  is  made. 
"Where  a  case  has  been  heard,"  the  court 
says,  "upon  its  merits  In  an  appellate  court 
according  to  its  rules  of  practice,  and  the 
Judgment  of  the  court  has  been  correctly  en- 
tered, and  the  time,  if  any,  allowed  by  the 
statute  or  its  rules  for  a  rehearing  having 
passed,  and,  no  application  for  a  rehearing 
having  been  made,  the  remittitur  issues  and 
is  lodged  In  the  lower  court  it  may  well  be 
said  that  the  appellate  court  has  lost  its 
Jurisdiction  of  the  cause,  and  has  not  power 
to  recall  or  reconsider  it  Under  these  dr- 
cumstauces,  it  has  fairly  and  duly  exercised 
its  appellate  functions  and  exhausted  its 
powers  as  to  the  cause.  There  must  be  an 
end  of  litigation;  public  policy,  as  well  as 
the  interest  of  individual  litigants,  demands 
it;  and  the  rule  Just  announced  is  indispensa- 
ble to  such  a  consummation."  The  court 
also  says:  "It  is  apparent  that  the  staters 
motion  is  made  during  the  term  of  court  at 
which  the  Judgment  which  It  Is  sought  to 
have  revoked  was  pronounced  and  entered. 


14 


47  SOUTHEASTBRN  REPORTBR. 


(N.a 


and  It  is  a  general  rale  of  the  common  law 
that  courts  have  power  either  to  modify  or 
vacate  their  judgments  and  decrees  during 
the  term  at  which  they  were  rendered,  or 
while  they  are  in  flert'*  Even  in  that  case 
the  court  relied  largely  upon  decisions  in  civil 
cases  in  which  the  error  or  mistake  occurred 
In  the  appellate  court.  The  case  of  The 
Palmyra,  which  was  also  cited  by  the  court, 
and  much  relied  on  in  support  of  its  decision, 
has  been  fully  explained,  and  shown  not  to 
be  an  authority  in  support  of  the  court's  ml* 
ing. 

No  suggestion  of  fraud  upon  the  court  has 
been  made  in  this  case.  Indeed,  the  Attor- 
ney Qeneral  admitted  there  was  no  fraud, 
but  a  mere  inadvertence  of  the  clerk  in  copy- 
ing the  Indictment 

My  conclusion  is  that,  on  principle  and  au« 
thority,  the  court  is  without  jurisdiction  to 
grant  the  relief  prayed  for  by  the  state. 
The  decision  of  the  court,  in  my  opinion,  is 
in  conflict  with  those  cases  in  which  it  is 
held  that  a  petition  to  rehear  will,  not  be  en- 
tertained in  a  criminal  case,  and  further  es- 
tablishes a  new  doctrine— that  a  criminal 
case  cannot  only  be  reheard  in  this  court,  but 
that  the  record  may  be  amended  for  the 
purpose  of  a  rehearing.  The  remedy  of  the 
state  is  to  send  another  bill.  To  a  new  In- 
dictment the  plea  of  former  conviction  cannot 
avail  the  defendant,  though  some  doubt  as 
to  this  seems  to  have  been  entertained  in  the 
court  below.  In  order  to  sustain  tlie  plea  of 
former  acquittal  or  former  conviction.  It 
must  appear  that  the  former  judgment  "still 
remains  in  full  force  and  effect,  and  not  In 
the  least  reversed  or  made  void."  State  ▼. 
Williams,  94  N.  G.  891. 

It  is  said  In  the  ojrinion  that  by  article  4, 
S  8,  of  the  Ck>nstitution,  this  court  may  Issue 
remedial  writs  necessary  for  a  general  su- 
pervision and  control  of  the  inferior  courts. 
This  is  admitted,  but  it  does  not  follow  by 
any  means  that  they  may  be  issued-  contrary 
to  the  well-established  course  and  practice  of 
the  court.  In  the  two  cases  cited  by  the 
court  as  illustrations  of  the  proper  exercise  of 
this  power,  namely,  Biggs,  Ex  parte,  64  N. 
C.  202,  and  State  v.  Jefferson,  66  N.  G.  811, 
the  writs  were  applied  for  in  apt  time,  and 
Issued  regularly  and  in  strict  accordance  with 
the  well  settled  rules  of  procedure  In  this 
(."ourt  Again,  the  court  says  '*that  mistakes 
of  this  court  or  of  its  clerk,  not  mistakes  of 
law,  but  of  fact,  have  been  often  corrected 
after  the  mandate  had  gone  down,  and  even 
at  a  subsequent  term,"  and  numerous  cases 
are  cited*  to  sustain  the  proposition.  Gitations 
are  not  necessary  for  that  purpose.  The 
proposition  is  also  admitted,  but  the  deduc- 
tion made  from  it  by  the  court  I  do  not  think 
is  either  logical  or  warranted.  The  citation 
from  Tldd's  Practice  is,  I  think,  a  complete 
refutation  of  it  The  correction,  as  Mr.  Tidd 
said,  must  be  made  in  the  same  court  where 
the  mistake  occurred.  All  the  authorities 
cited  by  the  court  in  this  connection  simply 


refer  to  the  familiar  principle  that  a  court 
may  correct  Its  own  records  so  as  to  mtLkt 
them  speak  the  truth.  I  venture  to  assert, 
with  all  deference,  that  there  is  not  a  single 
authority  cited  by  the  court  which,  ^i^en 
properly  considered  and  restricted  to  its  pe- 
culiar facts,  sustains  its  conclusion,  or  which 
conflicts  with  the  numerous  cases  decided  by 
this  court,  and  which  I  have  already  cited  In 
support  of  ^e.  view  I  have  taken  of  this  case. 
My  deliberate  conviction  is  that  the  ruling  of 
the  court  introduces  a  new  and  dangerous 
precedent  into  its  practice  and  procedure, 
and  unsettles  those  decisions  in  which  the 
right  to  rehear  in  criminal  cases  is  said  not 
to  exist 

The  motion  of  the  state,  In  my  opinion, 
should  be  denied! 

DOUGLAS,  J.  (dissenting).  I  fully  concur 
in  the  able  dissenting  oiidnion  of  Justice 
WALKER  which  leaves  but  little  for  me  to 
say,  but  there  are  some  parts  of  the  opinton 
of  the  court  on  which  I  wUl  briefly  comment 

The  court  says:  ^'We  are  not  asked  to  re- 
verse our  judgment,  but  to  correct  an  error 
of  fact."  I  do  not  so  understand  it  In  the 
first  place,  we  have  no  power  at  any  time 
to  correct  a  fact  found  in  the  court  below, 
and,  even  if  we  give  the  clerk  of  the  court 
below  any  opportunity  to  correct  the  record 
sent  up  by  him,  it  would  do  the  state  no  good, 
as  long  as  our  judgment  remains,  arresting 
the  judgment  in  the  court  below,  which  in 
this  case  would  be  equivalent  to  granting 
the  defendant  a  new  trial,  as  a  new  bill  of 
indictment  could  have  been  sent  against  him. 
The  motion  of  the  Attorney  General  to  cor- 
rect the  "error  of  fact"  is  simply  preliminary 
to  his  further  motion  to  rehear  the  case  on 
the  record  as  so  amended.  If  the  Attorney 
General  had  simply  asked  to  have  the  error 
of  fact  corrected  in  the  record;  without  dis- 
turbing our  judgment  I  would  not  have  dis- 
sented so  strenuously.  But  when  he  asks 
us,  after  the  expiration  of  the  term  at  which 
the  defendant  has  been  granted  an  arrest  of 
judgment,  to  take  him  bade,  reverse  our 
judgment  and  hang  him  under  an  old  sen- 
tence legally  set  aside  at  a  former  term,  I 
must  emphatically  dissent  It  is  true,  upon 
the  rehearing  of  the  case  this  court  granted 
the  defendant  another  new  trial  upon  a  dif- 
ferent ground,  but  that  does  not  cure  the  In- 
validity in  the  rehearing  itself.  Suppose  that 
the  prisoner  had  been  again  tried  and  acquit- 
ted upon  a  new  bill  pending  the  rehearing, 
and  upon  the  rehearing  this  court  had  found 
no  othar  ground  of  error;  would  it  have  been 
our  duty  to  have  affirmed  the  judgment  and 
sentence  of  death?  Tills  would  have  been  a 
greater  violation  of  the  letter  of  the  law 
than  the  execution  of  Sir  Walter  Raleigh, 
Who  was  executed  15  years  after  sentence, 
upon  a  judgment  which  had,  however,  never 
been  formally  reversed.  The  opinion  does 
not  call  it  a  rehearing,  but  what  else  is  it? 
Taking  the  facts  as  they  are,  what  other 
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Dame  can  we  apply  to  It?  The  caae  is  taken 
back  and  reconsidered,  and  a  new  judgment 
rendered*  I  do  not  mean  to  say  tiiat  this 
ease  conld  properly  be  reheard.  On  the  con- 
trary, not  a  single  requisite  exists  for  a  re- 
hearing, eyen  if  this  court  had  not  decided  in 
State  y.  Ck>unGU,  120  N.  G.  511,  89  S.  B.  814^ 
that  petitions  to  rehear  are  not  allowable 
in  criminal  actions.  It  may  be  asked  why, 
haying  dissented  in  Council's  Case,  I  should 
also  dissent  in  the  case  at  bar,  which  prac- 
tically oyerrules  eyery  principle  underlying 
the  decision  in  Council's  Case.  I  do  so  for 
the  sufficient  reason  that,  eyen  admitting  that 
the  state  is  entitled  to  a  rehearing,  it  baa 
complied  with  none  of  the  requisites  pre> 
scribed  by  the  rules  of  this  comrt  Moreoyer, 
the  opinion  of  the  court  cites  CouncU's  Case 
with  approyal,  and  it  is  Impossible  for  both 
decisions  to  be  right  under  the  same  system 
of  Jurisprudence.  If  we  cannot  rehear  a  case 
to  do  Justice  to  the  prisoner  by  correcting  our 
own  error,  we  surely  cannot  rehear  it  aim- 
ply  to  hang  him. 


(134  N.  C.  6S8) 

BBTAN  y.  SOUTHERN  BY.  00. 

(Supreme  Court  of  North  Carolina.    March  29, 

1004.) 

TRLUj-INBTRUCTIONS. 

1.  Instructions  without  foundation  in  the  eyl- 
dence  should  not  be  giyen. 
Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Catawba 
County;  Long,  Judge. 

Action  by  W.  B.  Bryan  against  the  South- 
em  Bailway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Beyeraed. 

8.  J.  Bryin  and  A.  B.  Andrews,  Jr.,  for 
ai^iellant  Thos.  M.  Hufham  and  Self  & 
Whitener,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff,  an  em- 
ploy6  of  the  defendant  company  at  the  time 
when  he  was  hurt,  was  engaged  with  a 
squad  of  hands,  under  a  boss,  in  loading  a 
box  car  with  heayy  timber.  In  his  com- 
plaint, aa  it  was  first  drawn,  the  negligence 
alleged  was  that  the  defendant  was  engaged 
in  the  work  with  an  insufficient  force  of 
hands.  The  complaint  was  amended,  after 
the  anawer  was  put  in,  as  follows:  '*That 
the  defendant  company  waa  negligent  In  that 
said  Whitley,  foreman  and  boss  of  defend- 
anfa  force  of  laborers  aa  aforesaid,  negli- 
gently ordered  said  Slgman  to  hold  said 
atringer  or  piece  of  timber  on  said  car  in  an 
unsafe  manner,  with  a  stick  slanting  down- 
ward  from  the  car  to  his  [said  Sigman's] 
shoulder,  which  was  dangerous  to  plaintiff, 
and  done  without  notice  to  hhn." 

The  defendant  excited  to  one  of  his  hon- 
or's instructions  to  the  Jury,  which  was  as 
follows:  "If  the  Jury  should  find  that  Whit- 
iey  and  one  of  the  hands,  without  notice  to 
plaintiff,  quit  the  work  at  a  critical  Juncture 


in  the  lifting  and  placing;  and  tfaua  prayented 
the  completion  of  the  lifting,  and  left  the 
plaintiff  and  his  associates  at  the  work  in  a 
perilous  position,  from  which  plaintiff  could 
not,  by  reasonable  care,  extricate  himself, 
and  you  find  that  this  negligence  ot  WhiUey 
was  the  proximate  cause  of  the  ii^ury,  you 
will  answer  the  first  issue  [as  to  the  defend- 
ant's negligence]  *Yes.' "  There  was  no  eyl- 
dence  to  support  such  an  instruction. 

The  exception  to  the  rule  aa  to  the  meas- 
ure of  damages,  laid  down  by  hia  honor, 
must  also  be  sustained.  His  honor  instruct- 
ed the  Jury:  *'If  the  plaintiff  ia  oititied  to 
recoyer,  he  ia  entitied  to  haye  a  reaaonable 
aatiafaction  for  the  lose  of  both  bodily  and 
mental  powers."  The  exception  waa  upon 
the  ground  that  there  waa  no  eyidenoe  of  any 
loss  of  mental  power.  Upon  a  careful  in- 
spection of  the  eyidence^  we  find  that  tliere 
la  none  to  that  effect  Smith  y.  Bailroad,  126 
N.  a  712,  36  S.  B.  170;  Wiikia  T.  Baihmd, 
128  N.  C.  118,  88  8.  B.  2881 

NewtriaL 

DOUGLAS,  J.,  diaaenta. 


(1S4  N.  O.  680) 
STATE  y.  MUNN. 
(Supreme  Court  of  Xoith  Carolina.   Marcb  28, 

HOMIOIDfl^INSTRUCmONa-HARMLBSS  BRRDR. 
1.  On  a  prosecution  for  murder,  any  error 
in  the  charge  as  to  mitigation  below  murder 
in  the  second  degree  was  harmless,  where  the 
Jury  found  that  defendant  killed  deceased  will- 
fully, deliberately,  and  with  premeditetion,  and 
that  he  was  guilty  of  murder  in  the  first  de- 
gree, after  they  had  been  fully  instructed  as  to 
the  difference  between  murder  in  the  first  and 
second  degrees. 

Appeal  from  Superior  Court,  Cumberland 
County;  Bryan,  Judge. 

William  R.  Munn  was  conyicted  of  murder 
in  the  first  degree,  and  he  appeals.    Afilrmed. 

Thos.  H.  Sutton,  for  appellant  The  Attor- 
ney General  and  N.  A.  Sinclair,  for  the  State. 

CLARK,  C.  J.  In  this  caae,  if  the  eyidence 
of  the  state  is  to  be  belieyed--and  the  Jury 
by  their  yerdict  haye  found  it  to  be  true— 
a  most  aggrayated  and  inhuman  murder  was 
committed  by  the  prisoner.  It  ia  our  proyince 
to  consider  only  the  alleged  errors  of  law 
committed  by  the  trial  Judge,  and  which  his 
counsel  has  seen  fit  to  point  out  and  assign 
by  exceptions  thereto  telcen  in  apt  time  and 
duly  entered  in  the  record.  Bule  27  of  this 
court  (38  &  B.  yii)  proyides:  "No  other  ex- 
ceptions than  those  set  out  or  filed  and  made 
part  of  the  case  shall  be  considered  by  this 
court,  other  than  exceptions  to  the  Jurisdic- 
tion, or  because  the  complaint  does  not  state 
a  cause  of  action,  or  motions  in  arreet  for 
the  inauffldency  of  an  indictment"  This 
role  formulates  the  decisions  of  this  comrt 

TL  See  Homicide,  ToL  26,  Cent  Dig.  |  ISOL 
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See  caaai  dted  In  Clark's  Code  (3d  Ed.)  pp. 
512,  514.  The  errors  alleged  haye  been  ably 
and  exhanstlyely  argued  by  the  prisoner's 
counsel,  and  the  court  has  carefully  and  dili- 
gently examined  each  and  every  exception 
with  proper  regard  to  the  importance  of  the 
case.  We  find  no  errw  therein.  In  a  case 
of  this  nature,  wheneyer  there  is  reason  to 
belieye  that  injustice  has  been  done,  and  a 
meritorious  exception  has  by  some  inadyert- 
ence  not  been  taken,  the  Attorney  General 
has  always  consented  cheerfully  to  an  excep- 
tion being  entered  here  nunc  pro  tunc.  The 
point  coons^  wished  to  present,  though  not 
excepted  to,  that  there  was  error  in  the 
charge  as  to  mitigation  trom  murder  in  the 
second  degree,  would  not  be  before  us  eyen 
If  it  had  been  excepted  to,  for  the  reason  that 
the  Jury  found,  upon  the  yery  full  and  care- 
ful charge  of  the  court  as  to  the  difference 
between  murder  in  the  first  and  second  de- 
grees, that  beyond  all  reasonable  doubt  the 
prisoner  slew  the  deceased  willfully,  delibei^ 
ately,  and  with  premeditation*  and  was  guilty 
of  murder  tn  the  first  degree.  The  state  has 
thus  satisfied  them  of  facts  raising  the  crime 
aboye  murder  in  the  second  degree,  which 
only  was  presumed  from  the  killing  with 
a  deadly  weapon.  If  there  were  error  In  the 
charge  as  to  mitigation  below  murder  in  the 
second  degree,  it  was  therefore  immaterial 
error.  There  is  no  exception  which  presents 
any  new  point  nor  any  new  or  unusual  ap- 
plication of  an  old  principle.  As  often  stat- 
ed heretofore  by  us  (Douglas,  J.,  in  Parker  y. 
R.  R.,  183  N.  0.  837,  45  S.  E.  658;  Osbom  y. 
Leach,  183  N.  0.  428,  45  S.  B.  783;  State  y. 
(Council,  129  N.  G.,  at  page  516^  89  a  B.  814), 
the  decision  is  all  that  concerns  the  parties 
to  any  appeal.  An  opinion  giving  at  length 
the  reasons  for  any  decision  is  useful  solely 
as  a  guide  to  the  trial  court  and  to  this  court 
in  future  cases  presenting  the  same  or  similar 
points. 

Finding  no  error  on  any  of  the  grounds  pre- 
sented by  the  exceptions,  and  there  being  no 
new  propositions  of  law  or  application  of  any 
principles  which  have  not  been  already  pass- 
ed npon  and  announced  by  the  court  in  for- 
mer cases,  and  fully  satisfied  that  Justice  has 
been  done,  and  a  fair  trial  has  been  had  by 
the  prisoner,  it  does  not  seem  to  us  neces- 
sary to  do  more  than  to  say  that  after  full 
and  most  careful  inyestigation  in  this  case, 
we  find  no  error. 


a34  N.  C.  688) 

STATE  y.  BLAGKMAN. 

(Supreme  Cburt  of  North  Carolina.    March  28, 

1904.) 

INTOXICATIKO  LIQUORS-UNLAWPULLT  KEEP- 
ING  FOR  SALE-INSTRUCTIONS. 

1.  An  instruction,  on  a  prosecution  for  un- 
lawfully keeping  liquor  for  sale,  that  if  de- 
fendant had  whisky  in  his  possession  he  would 

T  L  866  XntOTlwtlng  Uquora,  yoL  9,  C6nt  Dig.  || 


be  guilty  of  keeping  ft  unlawfully,  was  errone- 
ous, it  being  for  the  jury  to  detennhie  from  all 
the  eyidence  whether  he  was  guilty  as  charged. 

Appeal  from  Superior  Ck>urt,  Union  Coun- 
ty; Justice,  Judge. 

Robert  Blackman  was  conyicted  of  Ille- 
gally keeping  liquor  for  sale,  and  he  appeala 
Beyersed. 

Redwine  A  Stack,  for  appellant  Adams» 
Jerome  A  Armfield  and  the  Attorney  Gen- 
eral, for  the  State. 

PER  CURIAM.  His  honor  said  to  the 
Jury  that  the  first  question  to  decide  was 
"whether  the  man  had  the  whisky  in  his  pos- 
session; if  he  did^  that  would  make  him 
guilty  of  keeping  It  unlawfully.**  The  defend- 
ant excepted.  In  any  point  of  ylew,  the  In- 
struction was  erroneous.  The  Jury  should 
haye  been  permitted  upon  the  whole  of  the 
eyidence  to  say  whether  or  not  the  defend- 
ant was  guilty  as  charged.  For  this  error, 
without  passing  upon  the  other  exceptional 
there  must  be  a  new  triaL 


(184  N.  C.  495) 

Ex   parte   SMITH   et   al. 

Appeal  of  HAMILt6n. 

(Supreme  Court  of  North  Carolina.    March  29* 

19(>i.) 

LIMITATIONS— A(mON— WHAT    IS— PARTITION^ 
DEX}R£E  FOR  OWELTY— EXECUTION. 

l.The  Statute  of  presumptions  (Rey.  Code, 
c.  65.  S  18)  raised  a  presumption  of  psyment 
of  all  ludgments  or  decrees  within  10  years 
after  their  rendition.  The  statute  of  limita- 
tions (Code^  I  136)  excepted  from  its  opera- 
tions actions  commenced  prior  to  August  24, 
1868,  but  this  section  was  repealed  by  Laws 
1891,  p.  102,  &  113,  which,  howeyer,  excepted 
from  the  r^eal  actions  instituted  prior  to  Jan- 
uary 1,  1803.  0>de,  S  152,  subsec.  1,  bars  ac- 
tions on  a  judgment  or  decree  10  years  after  the 
date  of  the  rendition  of  the  judgment  or  de- 
cree, and  section  158  bars  actions  for  relief 
not  otherwise  proyided  for  in  10  years.  EM, 
that  where  a  decree  of  commissioners  in  parti- 
tion, which  charged  owelty  against  one  purpart, 
was  confirmed  in  1862,  a  proceeding  for  leaye  to 
issue  execution  to  recoyer  the  owelty,  instituted 
in  1903,  was  barred. 

2.  A  proceeding  for  leaye  to  issue  execution 
on  a  judgment  charging  lands  with  owelty  in 

{>artition  Is  an  "action,**^  within  the  meaning  of 
imitations. 

Appeal  frcHn  Superior  Court  Wayne  Coun* 
ty;   Peebles,  Judge. 

Partition  proceedings  ex  parte  John  Smith 
and  others.  Motion  by  John  S.  Hamiltcm  for 
leaye  to  issue  execution  on  a  Judgment  for 
owelty;  Asher  Edwards,  respondent  From 
a  Judgment  denying  the  moUmi,  Hamilton 
appeals.    Affirmed. 

H.  Li.  Steyens,  for  appellant  F.  A.  DaiK 
lels  and  W.  O.  Munroe^  tor  appellee 

WALKER,  J.  This  te  a  motion  In  a  par> 
tition  proceeding  formerly  pending  in  the 
court  of  pleas  and  quarter  sessions  to  docket 
the  same,  and  for  leaye  to  issue  execution  up- 
on a  judgment  therein  rendered  which  char-- 
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fed  one  of  the  tracts  of  land  witb  a  snm  of 
money  to  be  paid  to  another  tract  for  the 
porpoee  of  effecting  equality  of  partition. 
At  the  November  term,  1861»  partition  was 
decreed,  and  lot  No.  6  was  assigned  by  the 
eommlssloners  to  Amelia  Smith,  sabject, 
however,  to  a  cliarge  of  1150.66  in  fayor  of 
lot  No.  1,  which  was  assigned  to  John  8. 
Hamilton,  who  now  makes  this  motion.  In 
the  allotment,  the  commissioners^  in  award- 
ing the  smn  to  be  paid  by  lot  No.  6  to  lot 
No.  1,  nsed  this  language:  "We  do  assess 
the  boot  before  named  to  be  paid  or  due 
wheneyer  said  dower  right  of  Martha  Hamil- 
ton shall  cease  upon  the  said  land."  The  re- 
p<»rt  of  the  commissioners  was  confirmed  by 
decree  of  the  court  at  February  term,  1862. 
Martha  Hamilton  died  in  1878.  Asher  Bd- 
wards,  who  is  the  respondent  in  this  pro- 
ceeding, has  acquired  the  title  to  lot  No.  1 
by  mesne  conveyances  from  Amelia  Smith, 
and  is  now  in  poesession  of  it  He  has  an- 
swered the  petition  of  Hamilton  by  pleading, 
among  other  things  not  necessary  to  be  stat- 
ed, that  the  charge  upon  the  land  has  been 
paid,  and  that  the  right  to  enforce  the  same 
Is  barred  by  the  statute  of  limitationa  So 
far  as  it  appears^  he  does  not  allege  actual 
payment  but  simply  pleads  payment  and 
relies  upon  the  lapse  of  time  to  sustain  the 
plea;  that  is,  he  relies  both  upon  the  stat- 
ute of  presumptions  and  the  statute  of  lim- 
itations. The  pleas  are  in  proper  form,  and 
the  question  is  again  presented  whether  the 
Judgment  or  decree  of  a  court  charging  one 
lot  with  a  sum  of  money  to  be  paid  to  the 
owner  of  another  lot  in  order  to  equalize  the 
division  of  land,  or  for  "owelty  of  partition," 
can  be  affected  tither  by  the  statute  of  pre- 
sumptions or  the  statute  of  limitations.  The 
Judgment  in  this  case  was  rendered  in  1862, 
and,  but  for  the  provision  Inserted  by  the 
commissioners  in  their  report  which  we  have 
quoted,  and  which,  of  course,  was  made  a 
part  of  the  decree  when  the  report  was  in  all 
reqpects  confirmed  (Bull  v.  Pyle,  41  Md.  421), 
the  right  of  action  to  enforce  payment  of  the 
charge  would  have  been  deemed  to  have  ac- 
crued prior  to  August  1868,  if  section  186  of 
the  Code  had  not  been  repealed  by  Acts  1891, 
p.  102,  c.  113,  as  to  actions  begun  after  Janu- 
ary 1,  1883.  This  proceeding  was  begun  in 
1903.  If  the  right  of  action  bad  accrued  prior 
to  August,  1868,  and  section  136  of  the  Code 
had  not  been  repealed,  we  think  the  statute  of 
presumptions  would  have  applied  to  any  pro- 
ceeding Instituted  to  enforce  payment  of 
snch  a  charge  upon  the  land  by  issuing  exeeu- 
tion  on  the  Judgment  In  Rutan  v.  Ooz«  71 
N.  O.  253,  It  is  said  that  certain  authorities, 
which  are  cited  In  the  opinion,  hold  that 
there  Is  no  bar,  either  by  the  statute  of  pre- 
sumptions or  the  statute  of  limitations^  in 
such  cases;  but  this  is  not  correct  as  a  ref- 
«ence  to  the  cases  cited  will  show,  and  it 
was  not  necessary  to  the  decision  of  that 
case  to  pass  upon  the  point  None  of  the 
cases  dted  in  Ruffln  v.  Cox  refer  to  the  qnes- 
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tion  in  regard  to  the  statute  of  limitations  or 
statute  of  presumptions^  except  the  case  of 
Sutton  V.  Bdwards,  40  N.  O.  ^25,  which  case 
has  been  erroneously  dted  several  times, 
since  it  was  referred  to  in  Rufiln  v.  Cox,  for 
the  proposition  that  the  statute  of  limitations 
Is  not  a  good  plea  in  such  cases.  In  Dobbin 
V.  Rex,  106  N.  C.  444,  11  S.  E.  260,  the  stat- 
ute did  not  apply,  because  the  land  had  al- 
ready been  sold  under  an  execution,  and  the 
plea  was  not  available  to  the  party  who  re- 
lied on  It,  because  it  came  too  late.  The 
question  was  not  presented  in  Wilson  v. 
Lumber  Co.,  131  N.  C.  163,  42  S.  B.  665^  as 
is  stated  by  Clark,  J.,  on  page  167,  131  N.  C, 
42  S.  B.  565;  nor  did  it  become  necessary  to 
decide  it  in  the  case  of  In  re  Ausbom,  122 
N.  C.  42,  29  S.  B.  56,  because  in  that  case^ 
as  was  said  by  Montgomery,  J.,  for  the  court 
there  had  been  no  decree  of  confirmation,  and 
the  statute  could  not  bar,  as  the  right  to 
issue  execution,  or,  in  other  words,  to  en- 
force the  payment  of  the  charge,  had  not 
accrued,  and  the  statute,  therefore,  had  not 
commenced  to  run.  Those  cases  were  right- 
ly decided,  and  we  approve  them. 
.  It  has  been  supposed  by  some  that  because 
It  was  said  in  one  or  two  of  the  older  cases, 
decided  before  1868^  that  "there  is  no  stat- 
utory limitation  as  a  bar,  by  which  proceed- 
ings  of  the  kind  are  governed,"  it  followed 
that  lapse  of  time  could  not  affect  the  right 
to  issue  execution  upon  such  a  Judgment 
This  expression  was  used  by  Nash,  J.,  In  the 
leading  case  of  Sutton  v.  Edwards,  40  N.  C. 
425,  at  page  428;  but  immediately  afterwards 
he  explains  what  is  meant  namely,  that 
there  was  no  statute  of  limitations  applicable 
to  Judgments  at  that  time,  as  they  were  sub- 
ject only  to  the  statute  of  presumptions,  un- 
der and  by  virtue  of  which  there  was  a  pre- 
sumption of  payment  or  satisfaction  of  all 
Judgments  and  decrees  within  10  years  after 
the  right  to  enforce  them  accrued.  Rev. 
Code,  c.  65, 1 18.  He  discusses  the  case  with 
reference  to  the  statute  of  presumptions,  and 
strongly  Intimates  that  it  would  have  defeat- 
ed the  plaintiff's  suit  but  for  the  fact  that 
the  charge  rested  upon  the  lot  of  an  infant 
and,  by  the  provision  of  the  statute^  the  sum 
charged  was  not  due  and  payable  until  he 
attained  his  majority. 

We  must  infer  from  the  language  of  the 
court  in  Sutton  v.  Edwards  that,  if  the  snm 
charged  upon  the  lot  of  greater  value  had 
been  due  at  the  time  the  judgment  was  ren- 
dered, the  plea  of  payment  or  satisfaction 
would  have  been  sustained,  under  the  stat- 
ute of  presumptions  in  force  at  that  time. 
The  failure  to  distinguish  clearly  between  the 
old  law.  and  the  new  in  this  respect,  or  be- 
tween the  statute  of  presumptions  and  the 
statute  of  limitations^  has  caused  some  ap- 
parent confusion  in  the  cases  upon  this  im- 
portant subject;  but  we  think  they  can  ail 
be  easily  explained  and  reconciled,  when 
this  distinction  is  kept  steadily  in  view,  and 
when  each  decision  Is  restricted  to  the  par- 
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Ucalar  fftcts  i4K>n  which  it  was  hased.  In 
the  case  of  In  re  Walker,  107  N.  O.  340,  12 
S.  B.  136^  the  question  was  dlscossed  by 
Merriman,  O.  J.,  who  wrote  the  opinion  of 
the  court;  and,  while  the  court  held  that 
prior  to  1868  there  was  no  statute  of  limi- 
tations that  could  operate  as  a  bar  in  such 
cases,  it  strongly  intimated  that  the  statute 
of  presumptions  applied,  though  in  that  case 
it  was  found  as  a  fact  that  the  charge  upon 
the  land  had  not  been  paid  or  satisfied,  and 
the  point,  therefore,  was  only  incidentally 
presented.  But  in  Herman  ▼.  Watts,  107  N. 
G.  646,  12  S.  B.  437,  the  question  under  dis- 
cussion was  directly  inyolved;  and  the  court 
held  that,  as  the  partition  had  been  made 
and  the  charge  imposed  upon  the  land  prior 
to  1868^  the  decree  was  subject  to  the  statute 
of  presumptions,  and  that,  as  the  plaintiff  in 
the  case  had  failed  to  rebut  the  presumption 
raised  by  the  law,  the  court  should  hare 
instructed  the  Jury  to  find  in  fsTor  of  the 
party  who  pleaded  the  payment  It  was  also 
held  that  the  proper  remedy  for  enforcing 
such  charges  is  by  execution,  and  formerly 
by  venditioni  exponas,  to  be  granted  upon 
motion  or  petition  in  the  original  proceedings. 
Waring  v.  Wadsworth,  80  N.  C.  345;  Turpin 
V.  Kelly,  85  N.  G.  389;  Halso  ▼.  Gole,  82  N. 
G.  161.  It  was  intimated  in  Rice  v.  Rice, 
115  N.  C.  43,  20  S.  E.  185,  and  decided  in 
Allen  T.  Allen,  121  N.  0.  328,  28  S.  B.  513, 
that  the  statute  of  limitations  will  bar  an  ac- 
tion or  proceeding  to  enforce  payment  of  a 
charge  by  will  upon  land  devised,  if  sufficient 
time  has  elapsed  for  the  purpose.  It  having 
been  decided  in  Herman  v.  Watts  that  the 
statute  of  presumptions  applied  when  the 
decree  was  made  prior  to  1868»  it  necessarily 
follows  that  the  statute  of  limitations,  which 
is  but  a  substitute  for  the  statute  of  pre- 
sumptions, must  now  be  a  valid  plea;  and, 
if  the  time  fixed  by  the  statute  has  elapsed, 
it  will  be  a  good  and  effectual  bar  to  the  mo- 
tion for  execution.  The  two  statutes  are 
couched  in  substantially  the  same  language; 
the  only  difference  being  that  one  raises  a 
presumption,  merely,  of  payment  or  satisfac- 
tion, while  the  other  furnishes  a  complete 
bar. 

We  have  already  seen  that  the  right  to 
move  for  execution  In  this  case  accrued  in 
1878^  according  to  the  terms  of  the  report 
and  decree,  as  the  sum  charged  upon  the 
land  was  not  due  until  the  death  of  Mrs. 
Martha  Hamilton.  Terrell  v.  Gunningham, 
70  AhL  100.  And,  even  if  this  provision  had 
not  been  inserted  in  the  report,  the  result 
would  not  have  been  different,  as  the  act  of 
1891,  p.  102,  c.  113,  repealed  section  136  of 
the  Gode,  so  that,  while  the  statute  of  pre- 
sumptions formerly  applied,  the  statute  of 
limitations  now  takes  its  place  (Nunnery  v. 
Averitt,  111  N.  O.  3»4,  16  S.  E.  683),  pro- 
vided the  action  or  proceeding  was  com- 
menced since  January  1,  1803,  which  is  the 
fact  In  this  case.  If  either  statute,  there- 
fore, applies,  it  must  be  the  statute  of  liml- 


tatlons.  We  cannot  see  why  the  statute 
should  not  apply.  It  Is  true,  the  charge 
rests  upon  the  land  aione,  and  it  has  been 
said  that  the  land  is  the  debtor,  and  that 
there  is  no  personal  liability  of  its  owner. 
But  how  can  this  affect  the  question  one 
way  or  another?  The  .statute^  whether  of 
inresumptions  or  limitations,  operates  against 
the  actor  or  the  party  who  must  se^  to  ap- 
ply the  remedy,  and  it  affects  only  the  rem- 
edy. If,  therefore^  he  who  has  the  right  to 
enforce  the  charge  against  the  land  delays 
in  doing  so  for  the  time  limited  by  the  stat- 
ute, the  bar  operates,  without  regard  to  the 
particular  nature  of  the  charge  or  lien  which 
is  to  be  enforced,  or  even  to  the  form  of 
the  remedy.  It  is  a  familiar  principle  that 
the  statute  of  limitations  affects^  not  the 
right,  but  the  remedy.  Besides,  so  far  as  the 
nature  of  the  lien  or  charge  is  concerned,  if 
we  consider  the  matter  with  reference  to 
that  alone,  and  without  regard  to  the  rem- 
edy, the  case  comes  not  only  within  the  spir- 
it; but  within  the  letter,  of  the  statute,  which 
provides  that  an  action  on  a  Judgment  oc  de- 
cree shall  i)e  barred  if  it  is  not  brought  with- 
in 10  years  from  the  date  of  the  rendition  of 
the  same,  and  this  is  a  motion  ^t  an  exe- 
cution be  issued  upon  a  Judgment  or  decree. 
The  words  of  the  statute  are  broad  enough 
to  include  Judgments  or  decrees  in  rem,  as 
well  as  those  in  personam.  The  charge  or 
lien  is  created  by  the  Judgment,  and,  when 
the  Judgment  is  barred  or  satisfied  in  fact  or 
by  presumption  from  lapse  of  time,  it  Is 
gone,  and  the  charge  for  owelty,  which  is 
merely  an  Incident  of  it,  ceases  also  to  ex- 
ist 

One  question  remains  to  be  considered. 
Does  the  word  "action,"  which  is  used  in 
the  statute,  include  a  proceeding  of  this  kind, 
which  is  a  motion  for  leave  to  issue  execu- 
tion upon  a  Judgment  charging  land  with 
the  payment  of  money  for  equality  of  parti- 
tion? We  think  it  does,  and  it  has  been  so 
decided.  In  McDonald  v.  Dickson,  85  N.  G. 
248,  the  question  was  directly  presented,  and 
the  court  held  that  the  motion  for  leave  to 
issue  execution  was  a  substitute  for  the  an- 
cient writ  of  scire  facias,  and  that,  while 
the  latter,  in  the  main,  was  regarded  as  a 
continuation  of  the  old  suit,  it  was  for  some 
purposes  a  new  action.  The  defendant  is 
bound  by  the  Judgment,  of  course,  as  to  all 
matters  determined  thereby,  and  as  to  which 
he  is  finally  concluded;  but  to  the  motion  for 
an  execution  upon  it  he  can  set  up  any  de- 
fense which  has  arisen  since  the  Judgment 
was  rendered,  and  among  the  defenses  so 
available  is  the  statute  of  limitations,  if  a 
sufiicient  time  has  elapsed  since  the  rendi- 
tion of  the  Judgment  to  create  a  bar.  In 
Lilly  V.  West  97  N.  a  279,  1  S.  B.  834,  the 
court  says:  "But  not  less  fatal  is  the  ob- 
jection founded  on  the  limitation  put  upon 
the  r^nedy.  The  bar  is  as  effectual  when  it 
can  be  Interposed  by  plea  or  answer  to  a 
motion  to  revive  a  dormant  Judgment,  tkat 


N.a) 


SODKAN  T.  ROBINSON. 


Vj 


execution  may  Issue,  as  to  an  independent  ac- 
tion upon  tlie  Judgment  itself."  This  prin- 
ciple has  been  repeatedly  recognized  and  en- 
forced by  this  court  Berry  y.  Corpening,  90 
N.  C.  a95;  Williams  y.  MuUis,  87  N.  C.  15&; 
Johnston  y.  Jones^  87  N.  G.  393;  McLeod  y. 
Williams,  122  N.  C.  451,  80  S.  B.  129;  Bank 
T.  Swink,  129  N.  C.  256,  89  S.  B.  962.  It  can 
make  no  difference  whether  section  152,  sub- 
sec.  1,  or  section  158,  of  the  Code,  applies. 
The  result  will  be  the  same  in  either  case. 
The  provisions  of  section  158  are  very  broad 
and  comprehensive,  and  embrace  any  and  all 
actions  for  relief  not  otherwise  provided  for 
in  the  Code. 

The  views  wo  haye  e^;>ressed  are  sus- 
tained b^  decisions  in  other  states  upon  stat- 
utes similar  to  ours.  B.  &  O.  Railroad  y. 
Trimble,  51  Md.  99;  McQueen  y.  Fletcher,  4 
Rich.  £q.  152;  Lelbert's  Appeal,  119  Pa.  517, 
13  Atl.  461;  Terrell  v.  Cunningham,  70  Ala. 
100.  The  case  of  Jameson  y.  Rixey,  94  Va. 
342,  26  S.  B.  861,  64  Am.  St  Rep.  726,  Is,  In 
its  facts,  very  much  like  the  one  under  re- 
view; and  the  court,  in  discussing  the  ques- 
tion involved,  reached  the  same  conclusion 
that  we  have  in  this  case,  and  correctly,  as 
we  think,  differentiated  the  cases  heretofore 
decided  in  this  court,  and  which  were  cited 
in  the  opinion  delivered  in  that  case. 

The  decision  of  the  court  below  vras,  in 
our  Judgment,  free  from  any  error.  No  er- 
ror. 

OMN.  asoa) 

HODMAN  et  al.  v.  ROBINSON. 

(Supreme  Court  of  North  Carolina.    Xarch  29, 

1904.) 

SPSaFIC  PBRPORMANCJB-CONTRACTS  TO  CON- 
VEY LAKIX-RIOHTS  OF  WIF»-AGREESMENT 
ON  SUNDAY  —  VAMDITY  —  CONSIDBRATION  — 
RBMEDIBS. 

1.  Where  a  wife  is  not  a  party  to  an  action 
for  the  specific  performance  of  a  coatract  to 
convey  land  executed  by  the  husband,  and  his 
solvency  and  ownership  of  other  land  sufilcient 
for  the  allotment  of  homestead  is  admitted,  he 
cannot  avoid  a  decree  for  the  conveyance  by 
usserting  that  his  wife  was  entitled  to  doweir 
and  homestead  in  the  laud^  and  the  decree  did 
not  sufBciently  ^ard  her  mterest,  as  she  was 
not  affected  by  the  decree. 

2.  Code,  §  8782,  forbidding  labor,  work,  or 
business  of  one*8  ordinary  calling  on  Sunday, 
does  not  invalidate  a  contract  entered  into  on 
Sunday  for  the  conveyance  of  land,.wluch  was 
not  an  act  done  as  a  pait  of  a  usual  business. 

3.  A  promise  to  pay  a  certain  sum  as  pur- 
chase money  Is  a  stifiiclent  consideration  for  a 
contract  to  convey   land. 

4.  Where  a  contract  for  the  conveyance  of 
land  is  accepted,  an  attempted  repudiation  by 
the  vendor  without  the  consent  of  the  purchas- 
er is  of  no  effect. 

5.  A  contract  for  the  conveyance  of  land 
entered  into  on  Sunday  Is  not  invalid  as  against 
public  policy. 

6.  A  purchaser  of  land,  on  breach  of  the  con- 
tract of  sale,  may  sue  for  specific  performance, 
and  is  not*  bound  to  bring  an  action  at  law  for 
damages. 

7.  Where  no  fraud  or  mistake  Is  averred,  an 
allegation  that  the  vendor  made  a  bad  trade 
does  not  exempt  him  from  specific  perform- 
ance of  a  contract  to  convey  land. 


&  In  a  suit  for  specific  performance  of  a  coa* 
tract  to  convey  land,  describing  the  land  by 
metes  and  bounds  Is  sufficient. 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  W.  R.  Allen,  Judge. 

Action  by  J.  F.  Bodman  and  others  against 
1,  W.  S.  Robinson  for  specific  performance 
of  a  contract  to  convey  land.  From  a  Judg- 
ment in  favor  of  the  plaintiffs,  defendant 
appeals.    Affirmed. 

J.  D.  Kerr,  F.  R.  Cooper,  and  Shepherd  & 
Shepherd,  for  appellant.  Connor  &  Connor 
and  B.  K.  Bryan,  for  appellees. 

OLARK,  G.  J.    On  Sunday,  September  14, 

1902,  the  defendant  who  then  was  and  still 
is  the  owner  in  fee  and  possession  of  the 
land  described  in  the  complaint,  contracted 
hi  writing  dated  September  13,  1^902,  with 
plaintiff  Rodman  to  sell  him  said  land,  pos- 
session to  be  given  the  1st  of  January,  1903. 
and  deed  to  be  delivered  the  1st  of  April, 

1903,  at  which  time  the  purchase  money  was 
to  be  paid.  In  December,  1902,  defendant 
informed  Rodman  that  he  would  not  deliver 
possession  nor  accept  the  purchase  money, 
and  repudiated  the  contract  Nevertheless  Rod- 
man did  tender  the  $4,200,  the  agreed  price,  in 
money,  on  1st  of  April,  1903,  or  as  soon  there- 
after as  defendant  could  be  found,  and  de- 
manded the  deed,  but  defendant  refused  to 
accept  the  money  or  deliver  the  deed.  The 
contract  is  admitted  in  the  answer,  and  Judg- 
ment for  specific  performance  was  rendered 
upon  the  pleadings,  and  defendant  appealed. 

The  first  assignment  of  error  Is:  "Because 
it  appears  from  the  answer  that  defendant 
was  at  the  time  of  signing  said  alleged  con- 
tract to  convey  a  married  man,  and  his  wife 
is  still  living,  and  entitled  to  dower  and 
homestead  right  in  said  land,  and  the  judg- 
ment does  not  sufficiently  guard  and  protect 
such  right."  The  wife  has  an  inchoate  right 
of  dower,  but  she  has  no  present  right  to  the 
property,  nor  to  its  possession,  nor  any  do- 
minion over  it  She  has  only  a  right  therein 
contingent  upon  surviving  her  husband, 
which  may  not  happen.  Gatewood  y.  Tom- 
llnson.  113  N.  C.  312,  18  S.  B,  3ia  The  Code, 
9  2103.  expressly  provides  that  upon  the 
death  of  the  husband  the  v^dow  shall  be  en- 
titled to  dower.  Besides,  this  Is  an  objec- 
tion which  the  plaintifl!  alone  could  make. 
The  wife  is  not  a  party  to  this  action,  and 
the  decree  in  no  wise  affects  her  contingent 
interest  Having  taken  the  contract  without 
the  wife's  signature,  the  plalntifT  could  not 
obtain  a  decree  compelling  her  to  join  In 
the  deed.  Farthing  v.  Rochelle,  131  N.  C. 
563,  43  S.  B.  1;  Fortune  v.  Watklns,  94  N.  C. 
3W.  The  Code,  $  2106.  recognizes  the  right 
of  the  husband  to  alien  without  the  Joinder 
of  the  wife,  the  conveyance  haying  no  effect 
upon  the  wife's  contingent  right  of  dower. 
Fleming  v.  Graham,  110  N.  C.  374,  14  8.  B. 

f  8.  Bm  Specific  Performance,  voL  44.  Cent  Dig. 

I  863. 
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822;  Scott  T.  Lane,  109  N.  O.  154,  13  8.  SL 
T72;  Hughes  v.  Hodges,  102  N.  C.  236^  9  & 
B.  437;  Mayho  v.  Cotton,  69  N.  G.  289.  As  to 
tbe  homestead  right,  it  was  not  necessary  for 
the  wife  to  join  in  the  contract,  because  the 
answer  admits  that  no  homestead  had  been 
allotted  in  this  land.  Mayho  v.  Cotton,  su- 
pra, approyed  in  Joyner  ▼.  Sugg,  132  N.  O^ 
at  page  669,  44  S.  E.  122.  Besides,  the  an- 
swer further  admits  the  solvency  of  the  de> 
fendant,  that  there  is  no  judgment  docketed 
against  him,  and  that  he  owns  other  lands 
more  than  sufficient  in  value  for  the  allot- 
ment of  the  homestead.  Hughes  ▼.  Hodges, 
supra.  The  conveyance  or  contract  is  valid, 
subject  to  the  contingent  right  of  dower. 
Gatewood  v.  Tomlinson  and  Scott  v.  Lane, 
supra.  The  wife  is  not  a  party  to  this  ac- 
tion, and  not  estopped  by  the  judgment  If 
the  above  admissions  should  prove  untrue. 
The  wife  not  being  a  party,  the  exception 
that  her  ''rights  are  not  protected  by  the  de- 
cree" has  no  place  here. 

The  second  assignment  of  error  te:  "be- 
cause the  contract  to  convey  was  entered 
into  and  signed  upon  Sunday,  and,  no  con- 
sideration being  passed,  and  the  defendant 
having  repudiated  the  contract  the  week  fol- 
lowing, said  contract  is  not  enforceable,  and 
the  judgment  should  have  declared  said  con- 
tract to  be  void."  The  promise  to  pay  $4,200 
purchase  money  was  a  sufficient  considera- 
tion. Puffer  V.  Lucas,  101  N.  C,  at  page 
284,  7  &  BL  734;  Worthy  v.  Brady,  91  N.  C. 
205;  s.  c.  108  N.  a  440,  12  S.  B.  1034;  Clark 
on  Contracts,  pp.  149,  169;  9  Cyc.  323.  The 
contract  having  been  accepted  by  plaintiif, 
the  attempted  repudiation  thereof  by  the  de- 
fendant without  the  consent  of  the  plaintiff 
has  no  effect  Paddock  v.  Davenport,  107 
N.  O.  710,  12  S.  B.  464;  Ryan  v.  U.  S.,  136 
U.  8.  68,  10  Sup.  Ct  918,  34  L.  Bd.  447.  So 
this  exception  hinges  upon  the  question 
whether  tbe  contract  is  invalid  because  en- 
tered into  and  signed  on  Sunday.  This  point 
has  been  settled  in  this  state  by  repeated 
decisions.  A  contract  entered  Into  on  Sun- 
day is  not  Invalid  at  common  law.  Clark  on 
Cont  p.  393;  Drury  v.  De  Fontaine,  1  Taun- 
ton, 131  (in  which  It  was  held  that  a  vendor 
could  recover  the  price  of  a  horse  sold  on 
Sunday);  Benjamin  on  Sales,  S  552.  Our 
statute— Code^  S  3782~is  copied  almost  ver- 
batim from  the  first  part  of  the  statute  29 
Car.  II.  c.  7  (1678).  The  other  part  forbid- 
ding service  of  process  on  Sunday  is  omitted 
from  our  statute,  which  merely  provides  that 
"on  the  Lord's  Day,  commonly  called  Sun- 
day, no  tradesman,  artificer,  planter,  laborer 
or  other  person  shall  *  *  *  do  or  exer- 
cise any  labor,  business  or  work  of  his  ordi- 
nary calling  •  ♦  •  upon  pain  that  every 
person  so  offending  •  •  •  shall  forfeit 
and  pay  one  dollar."  This  part  was  construed 
by  Lord  Mansfield  in  Drury  v.  De  Fontaine, 
supra,  not  to  invalidate  a  sale  of  a  horse 
on  Sunday,  where  the  sale  was  not  a  part  of 
the  vendor's  ordinary  calling.    This  statute 


Is  the  foundation  of  nearly  all  the  Sunday 
legislation  in  this  country.  It  is  not  alleged 
in  the  answer  that  this  contract  was  made 
and  entered  into  by  either  the  plaintiff  Bod- 
man  or  the  defendant,  Robinson,  In  pursu- 
ance by  either  of  his  ordinary  calling.  In 
Melvin  V.  Easley,  52  N.  O.  356»  the  court  said: 
''The  statute  in  its  operation  is  confined  to 
manual,  visible,  or  noisy  labor,  such  as  is 
calculated  to  disturb  other  people;  tor  exam- 
ple, keeping  open  shop  or  working  at  a  black- 
smith's anvil.  The  Legislature  has  power 
to  prohibit  labor  of  this  kind  on  Sunday  on 
the  ground  of  public  decency.  •  •  •  But 
when  it  goes  further,  and  •  •  •  prohib- 
its labor  which  is  done  in  private,  the  power 
is  exceeded,  and  the  statute  is  void."  In 
that  case  it  was  held  that  selling  a  horse  on 
Sunday  was  not  forbidden  by  the  statute,  as 
dealing  In  horses  was  not  Melvln*s  "ordinary 
calUng."  Again,  it  is  said  in  State  v.  Rlck- 
etts,  74  N.  a  192:  "In  this  state  every  act 
may  lawfully  be  done  on  Sunday  which  may 
lawfully  be  done  on  any  other  day,  unless 
there  is  some  statute  forbidding  it  to  be  done 
on  that  day."  This  has  been  cited  and  ap- 
proved in  White  V.  Morris,  107  N.  C,  at  page 
99,  12  S.  E.  80  (in  which  Davis,  J.,  calls  at- 
tention to  the  fact  that  prior  to  the  Code  civil 
process  could  not  legally  be  served  on  Sun- 
day, but  now  the  restriction  applies  only  to 
forbid  arrests  in  civil  actions  on  that  day), 
approved  also  in  State  v.  Penley,  107  N.  C 
810, 12  S.  E.  455;  Ashe,  J.,  in  State  v.  McGlm- 
sey,  80  N.  C.  377,  30  Am.  Rep.  90,  and  State 
V.  Howard,  82  N.  C,  at  page  626;  Merrimon. 
O.  J.,  in  State  ▼.  Moore,  104  N.  0.  749,  10  S. 
B.  183;  Taylor  v.  firvin,  119  N.  C.  276^  25  & 
B.  875— all  these  last  holding  that  it  was  not 
illegal  to  hold  court  on  Sunday  if  the  judge 
deemed  it  necessary,  though  out  of  considera- 
tions of  propriety  it  ought  not  to  be  done  un- 
less necessary.  In  State  v.  Brooksbank,  28 
N.  C.  73,  Ruffin,  a  J.,  held  that  it  was  not  In- 
dictable to  sell  goods  in  open  shop  on  Sun- 
day, and  in  State  v.  Williams,  20  N.  0.  400, 
the  court,  through  the  same  judge,  held  it  not 
indictable  to  work  on  Sunday,  it  not  being  in- 
dictable either  at  common  law  (citing  Rex  v. 
Bix)therton,  1  Str.  702;  Rex  v.  CJox,  Bur.  785) 
or  by  our  statute,  adding  (page  400):  "It  is 
clear  that  the  making  of  bargains  on  Sunday 
was  not  a  crime  against  the  state,  for  con- 
tracts made  on  that  day  are  binding.  It  has 
often  been  so  ruled  in  this  state,  and  after 
elaborate  argtmient  and  time  to  advise." 
(>>vington  ▼.  Threadgill,  88  N.  C.  189,  is  obi- 
ter merely,  and  Waters  v.  Railroad,  108  N. 
a  849,  12  S.  B.  960,  is  a  construcaon  of  sec- 
tion 1632,  Gen.  St  &  O.  1882,  which  is  a  part 
of  the  statute  29  Car.  II,  which  has  been 
omitted  in  our  statute. 

Counsel  for  defendant  contend  that  Chrls> 
tianity  is  a  part  of  the  law  of  the  land,  and 
hence,  independent  of  any  statute^  the  con- 
tract Is  invalid.  If  the  observance  of  Sun- 
day were  commanded  by  statute  as  an  act 
of  religion  or  worship,  such  statute  would  bo 
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abtolutely  torbtdden.  The  founder  of  the 
Ohristlaii  religion  said  that  his  "kingdom  was 
not  of  this  world,"  and  under  onr  Oonstitn- 
tions»  both  state  and  federal,  no  act  can  be 
reQoired  or  forbidden  by  statute  because  such 
act  may  be  in  accordance  with  or  against 
the  religious  yiews  of  any  one.  The  first 
amendment  to  the  federal  Gonstitption  pro- 
vides, "Congress  shall  make  no  law  respect* 
ing  an  establishment  of  religion  or  prohibit- 
ing the  free  exercise  thereof;"  and  the  Con- 
stitution of  this  state  (article  1,  <  26)  reads: 
"All  men  have  a  natural  and  unalienable 
right  to  worship  Almighty  God  acccHrding  to 
the  dictates  of  their  own  consciences,  and 
no  human  authority  should  in  any  case  what- 
ever control  or  interfere  with  the  right  of 
conscience."  If,  therefore,  the  cessation  of 
labor  or  the  prohibition  or  performance  of 
any  act  were  provided  by  statute  for  re- 
ligious reasons,  the  statute  could  not  be  main- 
tained. The  Seventh  Day  Baptists,  and 
some  others,  aa  well  as  the  Hebrews,  keep 
Saturday,  and  the  Mahommedans  observe 
Friday  To  compel  them  or  any  one  else 
to  observe  Sunday  for  religious  reasons 
would  be  contrary  to  our  fundamental  law. 
The  only  ground  upon  which  "Sunday  laws" 
can  be  sustained  is  that,  in  pursuance  of  the 
police  power,  the  state  can  and  ought  to  re- 
quire a  cessation  of  labor  upon  specified  days 
to  protect  the  masses  from  being  worn  out 
by  incessant  and  unremitting  toil.  If  such 
days  happen  to  be  those  upon  which  the 
larger  part  of  the  people  observe  a  cessa- 
tioii  of  toil  fbr  religious  reasons,  it  is  not 
An  objection,  but  a  convenience.  Tet  such 
statute  cannot  be  construed  beyond  its  terms 
so  as  to  make  the  signing  of  a  contract  on 
Sunday  invalid  when  the  words  prohibit 
only  "labor,  business,  or  work  of  one's  or- 
dinary calling."  It  is  incorrect  to  say  that 
Christianity  is  a  part  of  the  common  law 
of  the  land,  however  it  may  be  in  England, 
where  there  is  union  of  church  and  state, 
which  is  forbidden  here.  The  beautiful  and 
divine  precepts  of  the  Nazarene  do  infiuence 
the  conduct  of  our  people  and  individuals, 
and  are  felt  in  legislation  and  In  every  de- 
partment of  activity.  They  profoundly  im- 
press and  shape  our  civilization.  But  it  is 
by  this  infiuence  that  it  acts,  and  not  be- 
cause it  is  a  part  of  the  organic  law,  which 
expressly  denies  religion  any  place  in  the 
supervision  or  control  of  secular  affairs.  As 
a  cotemporary  construction  of  the  federal 
Constitution,  it  may  be  well  to  recall  that 
one  of  the  first  treaties  of  peace  made  by 
the  United  States— that  with  Tripoli— which 
was  sent  to  the  Senate  with  the  signature 
of  George  Washington,  who  had  been  pres- 
ident of  the  convention  which  adopted  the 
United  States  Constitution,  began  with  these 
words,  "As  the  government  of  the  United 
States  is  not  in  any  sense  founded  on  the 
Christian  religion."  This  treaty  was  ratified 
by  the  Senate^  If  it  was  presumption  in 
Uzi^  to  put  forth  his  hand  to  stay  the  tot- 


tering ark  of  God  at  the  threshing  fioor  of 
Chidon,  it  is  equally  forbidden  under  our 
severance  of  church  and  state  for  the  civil 
power  to  enforce  cessation  of  work  upon  the 
Lord's  Day  in  maintenance  of  any  religious 
views  in  regard  to  its  proper  observance. 
That  must  be  left  to  the  consdencea  of  men 
as  they  are  severally  influenced  by  their  re- 
ligious instruction.  Churches  differ  widely, 
as  is  well  known,  on  this  subject;  the  views 
of  Roman  Catholics  and  Presbyterians,  for 
instance,  being  divergent,  and  the  views  of 
other  churches  differing  from  both.  Even  if 
Christianity  could  be  deemed  the  basis  of 
our  government  its  own  organic  law  must  be 
found  in  the  New  Testament,  and  there  we 
shall  look  in  vain  for  any  requirement  to 
observe  Sunday,  or,  indeed,  any  day.  The 
Master's  references  to  the  Sabbath  were  not 
in  support,  but  in  derogation,  of  the  extreme 
observance  of  the  Mosaic  day  of  rest  indulged 
in  by  the  Pharisees.  The  Old  Testament 
commanded  the  observance  of  the  Sabbath, 
but  that  was  an  Injunction  laid  upon  the  He- 
brews, and  it  designated  Saturday,  not  Sun- 
day, as  the  day  of  rest,  prescribing  a  thor- 
oughness of  abstention  from  labor  which  few 
observe,  even  of  the  people  to  whom  the  com- 
mand was  given.  Sunday  was  first  adopted 
by  Christians  in  lieu  of  Saturday  long  years 
after  Christ,  in  oommemoration  of  the  Resur- 
rection. The  first  "Sunday  law"  was  enact- 
ed in  the  year  821  after  Christ,  soon  after 
the  Emperor  Constantino  had  abjured  pagan- 
ism, and  apparently  for  a  different  reason 
than  the  Christian  observance  of  the  day. 
It  is  as  follows:  "Let  all  Judges  and  city 
people  and  all  tradesmen  rest  upon  the  ven- 
erable day  of  the  Sun.  But  let  those  dwell- 
ing in  the  country  fteefy  and  with  full  liberty 
attend  to  the  culture  of  their  fields,  since 
it  frequently  happens  that  no  other  day  is 
so  fit  for  the  sowing  of  grain  or  the  plant- 
ing of  vines;  hence  the  favorable  time  should 
not  be  allowed  to  pass,  lest  the  provisions  of 
heaven  be  lost"  Codex  Just  lib.  3,  tit  12, 
lex  2.  Evidently  Constantine  was  still  some- 
thing of  a  heathen.  As  late  as  the  year  409 
two  rescripts  of  the  Emperors  Honorius  and 
Theodosius  indicate  that  Christians  then  still 
generally  observed  the  Sabbath  (Saturday, 
not  Sunday).  The  curious  may  find  these  set 
out  in  full  in  Codex  Just  lib.  1,  tit  9,  lex  13. 
Not  till  near  the  end  of  the  ninth  century 
was  Sunday  substituted  by  law  for  Saturday 
as  the  day  of  rest  by  a  decree  of  the  Emperor 
Leo  (Leo,  Cons.  54).  The  subsequent  devel- 
opment of  Sunday  laws  will  be  found  in 
Lewis'  "Sunday  Legislation."  This  legis- 
lation has  differed  in  different  Christian  coun- 
tries, and  still  differs,  and  the  divergence  is 
very  great,  even  in  the  legislation  of  the 
states  of  this  Union.  The  Saxon  laws,  un- 
der Ine  (about  A.  D.  700),  forbade  working 
on  Sunday,  but  under  Alfred  (A.  D.  900)  and 
Athelstane  (A.  D.  924)  the  prohibition  was 
merely  against  marketing  on  Sunday,  and 
there  seems  to  have  been  no  statute  against 
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working  on  Sunday  (whateyer  the  chnrcb 
may  bare  enjoined)  until  the  aboveK^ted 
statute  29  Car.  U,  c.  7  (167S)»  the  first  part 
of  which  Is  almost  yerbatlm  our  statute 
(Code,  I  8782).  See  4  Blk.  Com.  63.  In- 
deed, It  appears  from  the  records  of  Merton 
College,  Ozford»  that  at  Its  manor  of  Ibstone, 
hi  the  latter  part  of.  the  thirteenth  centuiy* 
contracts  with  laborers  provided  for  cesssp 
tlon  from  work  on  Saturdays  and  holidays* 
but  it  was  stipulated  that  work  should  b9 
done  in  regular  course  on  Sunday.  Thorold 
Rogers,  •'Work  and  Wages,"  c.  1.  Indeed^  It 
seems  that  this  was  usual  in  England  till  the 
time  of  the  Commonwealth  and  the  rise  of 
the  Puritans  to  power,  but  the  change  was 
not  enacted  into  law  till  the  aDOYe-dted  stat- 
ute of  Charles  II  in  167&  The  first  Sunday 
law  in  this  country  was  enacted  in  Virginia 
in  1017  (three  years  before  the  landing  at 
Plymouth),  and  punished  a  failure  to  attend 
church  on  Sunday,  with  a  fine  payable  in  to- 
bacco. This  was  re-enacted  in  1623.  Hen- 
ning's  Statutes  at  Large  Va.  161^1660,  toL 

I,  p.  123.    Plymouth  Colony  (Records,  vol. 

II,  p.  214)  made  it  punishable  by  imprison- 
ment In  the  stocks  to  go  to  sleep  In  church; 
and  on  June  10, 1660,  the  same  colony  made 
It  punishable  by  whipping  to  do  "any  serylle 
work  or  any  such  like  abuse"  on  the  Lord's 
Day.  "So  any  sin  committed  with  an  high 
hand,  as  the  gathering  of  sticks  on  the  Sab- 
bath Day,  may  be  punished  with  death, 
when  a  lesser  punishment  might  senre  for 
gathering  sticks  priylly  and  in  need."  Rec- 
ords of  Massachusetts  Bay,  yol.  2,  p.  08. 
Publicity  did  not  then  have  the  virtue  at- 
tributed to  it  as  now,  but  the  reverse.  Hutch- 
inson's History  of  Massachusetts,  voL  1,  p. 
890,  says:  "Divers  other  offences  were  made 
capital,  viz.,  profaning  the  Lord's  Day  In  a 
careless  or  scornful  neglect  or  contempt 
thereof  (Numbers  16,  80-36)."  The  New  Ha- 
ven Colony  Records,  1663-1666,  p.  606,  con- 
tain a  similar  provision  that  profaning  the 
Lord's  Day  by  "sinful  servile  work  or  un- 
lawful sport,  recreation  or  otherwise,  wheth- 
er willfully  or  in  a  careless  neglect,  shall 
be  duly  punished  by  fine.  Imprisonment,  or 
corporally,  according  to  the  nature  and  meas- 
use  of  such  sin  and  offense";  providing  fur- 
ther that,  if  "the  sin  was  proudly,  presump- 
tuously and  with  a  high  hand  committed," 
such  person  "shall  be  put  to  death."  On 
May  19,  1G68,  after  the  union  of  New  Haven 
and  Connecticut  in  one  colony,  unnecessary 
travel  or  playing  on  Sunday,  or  keeping  out 
of  the  meeting  house,  was  made  punishable 
by  imprisonment  In  the  stocks;  adding,  "The 
constables  in  the  several  plantations  are 
hereby  required  to  make  search  for  all  of- 
fenders against  this  law  and  make  return 
thereof."  Colonial  Records  of  Connecticut, 
1(K>5-1667,  p.  88.  Similar  laws,  but  of  less  se- 
verity, were  enacted  in  some  other  provinces. 
Wixile  the  statutes  of  the  several  states  still 
differ  on  the  subject  of  Sunday  legislation, 
all  of  these  enactments  are  now  based  upon 


the  police  power,  that  some  rest  may  be 
guarantied  to  the  workers,  and  to  avoid  of- 
fense by  the  noise  and  tumult  of  traffic  and 
labor  to  the  great  majority  who  desire  a  day 
of  quiet  and  peace  for  their  devotional  serv- 
ices. Bishop  on  OMitracts,  |  636,  says:  "It 
is  abundantly  settled  that  a  Sunday  con- 
tract is  good  when  it  does  not  come  in  oon- 
filct  with  any  statute."  We  do  not  deny  the 
constitutionality  of  a  Sunday  law  based  on 
the  police  power,  which  is  well  settled,  Jude- 
ilne  ▼.  State,  22  L.  B.  A*  721,  and  notes.  We 
hold  that  our  statute  does  not  make  void  the 
contract  here  sued  on.  In  the  language  of 
Caldwell,  J.,  in  Swann  ▼.  Swann  (C.  0.)  81 
Fed.,  at  page  306:  "It  would  be  down- 
right hypocrisy  for  a  court  to  affect  to  be- 
lieve that  the  moral  sense  of  the  community 
would  be  shocked  by  compelling  a  man  to 
pay  a  note  given  tor  an  honest  debt  because 
It  was  executed  on  the  Lord's  Day."  And 
the  same  is  true  of  the  enforcement  of  any 
contract  which  is  not  forbidden  by  statute 
to  be'  made  on  Sunday. 

Among  the  authorities  elsewhere  which 
hold  in  accordance  with  our  decisions  that 
a  note  or  contract  made  on  Sunday  is  valid 
are  Barrett  v.  Aplington,  Fed.  Cas.  No.  1,046; 
More  V.  Clymer,  12  Mo.  App.  11;  Glovw  v. 
Cheatham,  19  Mo.  App.  656;  Sanders  v.  John- 
son, 29  Oa.  626;  Dorough  v.  Mort  Ck>.  (Ga. 
1903)  46  8.  B.  22;  Ray  v.  Catlett,  61  Ky.  632; 
Hazard  v.  Day,  14  Allen,  487,  92  Am.  Dec. 
790;  Gteer  v.  Putnam,  10  Mass.  812;  Kauf- 
man V.  Hamm,  30  Mo.  888  (which  held  valid 
a  promissory  note  made  on  Sunday);  Foster 
V.  Wooten,  67  Miss.  640,  7  South.  601;  Ho- 
racek  v.  Keebltt,  6  Neb.  866;  Fitzgerald  v. 
Andrews,  15  Neb.  62,  17  N.  W.  870;  Swltsh- 
er's  Lessee  v.  Williams'  Heirs,  Wright,  764; 
Bloom  V.  Richards,  2  Ohio  St  887;  Hellams 
V.  Abercromble,  16  S.  C.  110,  40  Am.  Rep. 
684  (which  holds  a  mortgage  executed  on 
Sunday  to  be  valid);  Mills  v.  Williams,  16 
S.  C.  59B;  Lucas  v.  Larkin,  85  Tenn.  865, 
8  8.  W.  647  (privy  exabination  on  Sunday 
valid);  Glbbs  v.  Brucker.  Ill  U.  S.  697,  4 
Sup.  Ct  672,  28  L.  Ed.  534;  Allen  v.  Gard- 
ner, 7  R.  I.  22;  Moore  v.  Murdock,  26  Oal. 
614;  Johnson  v  Brown,  18  Kan.  529;  Birks 
V.  French,  21  Kan.  288;  Boynton  v.  Page, 
18  Wend.  425;  Miller  v.  Roessler,  4  B.  D. 
Smltli, .  284;  Batsford  v.  S3very,  44  Barb. 
618;  Merritt  v.  Earle,  29  N.  Y.  515,  86  Am. 
Dec.  292;  Eberle  v.  Mehrbach,  66  N.  Y.  682; 
Amis  V.  Kyle,  2  Yorg.  81,  24  Am.  Dec  463; 
Beham  v.  Ghio,  76  Tex.  87,  12  S.  W.  969; 
Schneider  v.  Sansom,  62  Tex.  201,  50  Am. 
Rep.  621;  Richmond  ▼.  Moore,  107  111.  429, 
47  Am.  Rep.  445;  Main  v.  Johnson,  7  Wash. 
821,  86  Pac.  67;  Raines  v.  Watson,  2  W.  VA, 
371;  Clark,  (Contracts,  895;  and  there  are 
others  to  same  purport  There  are  decisions 
to  the  contrary,  but  they  will  be  foimd  al- 
most entirely  in  states  where  the  statute,  un- 
like ours,  is  not  restricted  to  "labor,  busi- 
ness, or  work  done  in  one's  ordinary  calling," 
but  is  extended  in  its  terms  so  as  to  embrace- 
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tbe  prohlbltioii  of  contracts  of  all  kinds  on 
Sunday.  In  such  cases*  as  Is  said  in  Swann 
y.  Swann  (a  O.)  21  Fed.  299:  ''Contracts 
made  on  tbe  Lord's  Day  are  not  void  on  re- 
ligious or  moral  grounds,  but  upon  the  fa- 
miliar and  established  doctrine  that  when  a 
statute  Inflicts  a  penalty  for  doing  an  act— no 
matter  what  that  act  may  be— a  court  of 
Justice  will  not  enforce  a  contract  made  in 
violation  of  such  statute."  The  execution 
of  a  will  on  Sunday  seems  to  be  held  valid 
everywhere.  The  Pennsylvania  court  in  1850 
was  evenly  divided  on  the  question  whether 
**a  marriage  contract  executed  on  Sunday 
was  such  worldly  employment  or  business  as 
was  forbidden  on  that  day*'  (In  re  Gang- 
were's  Estate,  14  Pa.  417,  53  Am.  Dec.  554); 
but  better  advised  later,  in  1882  they  held 
that  a  contract  of  marriage  entered  Into  on 
Sunday  was  valid  (Markley  v.  Kessering,  2 
Penny.  187). 

To  sum  up  the  whole  matter,  the  yalidity* 
in  the  courts;  of  any  act  done  on  Sunday,  d^ 
pends  not  upon  religiotis  views,  but  upon  the 
statute  of  each  particular  state,  and  our 
statute  only  forbidding  ''labor,  work,  or  busi- 
ness of  one's  ordinary  calling"  does  not  in- 
validate a  contract,  as  here,  which  was  not 
an  act  done  as  a  part  of  the  plaintiffs  usual 
business  or  calling*  Bishop,  Ck>ntracts,  < 
538,  and  cases  cited.  As  was  said  in  State 
V.  Bicketts,  supra:  "What  religion  and  mo- 
rality permit  or  forbid  to  be  done  on  Sunday 
is  not  within  our  province  to  decide." 

The  third  exception  is  that  the  agreement 
to  convey  was  void  because  without  consid- 
eration and  against  public  policy.  Both  these 
points  have  been  disposed  of.  See,  also, 
Dowdy  v.  White,  128  N.  O.  17,  88  S.  B.  129; 
as  to  mutual  promises  being  sufficient  con- 
sideration, and  on  public  policy  see  note  at 
end  of  opinion  in  Swann  v.  Swann  (G.  C.) 
21  Fed.  S0& 

The  fourth  and  last  exception  is  that  the 
decree  is  "for  specific  performance,  while  the 
plaintiff  at  most  is  entitled  only  to  damages 
for  breach  of  contract"  In  Bryson  v.  Peak, 
43  N.  O.  310,  it  is  held:  ^'In  case  of  breach 
of  contract  of  sale,  the  injured  party  is  en- 
titled at  his  election  to  a  bill  for  spedflc 
performance,  and  is  not  bound  to  bring  an 
action  at  law  for  damages."  To  same  pur- 
port, Springs  V.  Sanden,  62  N.  G.  67;  Young 
V.  Griffith,  84  N.  O.  715;  Hargrove  v.  Ad- 
cock,  111  N.  G.  166,  16  S.  B.  16;  Stamper 
V.  Stamper,  121  N.  O.  251,  28  S.  B.  20;  Whit- 
ted  V.  Fuquay,  127  N.  C.  68,  37  S.  B.  141; 
Hennessey  v.  Woolworth,  128  U.  S.  488,  9 
Sup.  Ct.  109,  82  L.  Bd.  500. 

Tbe  allegation  that  the  defendant  made  a 
bad  trade,  there  being  no  fraud  or  mistake 
alleged,  does  not  exempt  him  from  specific 
performance.  Stamper  v.  Stamper  and  Whit* 
ted  V.  Fuquay,  supra;  Moore  v.  Reed,  87  N. 
0.  TS80.  If,  as  the  defendant  admits,  he  is 
liable  to  damages  for  the  difference  between 
the  contract  price  and  the  value  of  the  land» 
then  he  is  not  hurt,  because  he  would  have 


to  pay  the  difference,  and  thera  would  be  no 
reason  for  a  refusal  to  decree  spedflc  per- 
formance. There  is  no  fraud  or  mistake  all ' 
alleged.  The  land  is  described  by  metes  and 
bounds^  and  that  is  sufficient.  Laws  1891, 
p.  524^  c  466;  Garaon  v.  Bay,  52  N.  O.  609, 
78  Am.  Dec  267;  Fortesque  v.  Grawford^ 
106  N.  a  29,  10  S.  B.  910;  Farthing  v.  Ro- 
chelle,  131  N.  G.  563,  43  S.  £.  1.  The  decree 
should  have  directed  the  defendant  to  make 
reasonable  effort  to  get  his  wife  to  sign  the 
deed.  Swepson  v.  Johnson,  84  N.  G.  449; 
Welbom  v.  Sechrist,  88  N.  G.,  at  page  292. 
But  that  was  error  against  the  plaintiffs^  who 
are  not  appealing: 
No  error. 

WAIJiBR,  J.,  concura  in  result  CON- 
NOR, J.,  having  been  of  counsel*  did  not  sit 
on  the  bearing  of  this  case. 


cm  N.  a  4M) 
TBW  V.  YOUNG  et  aL 
(Supreme  Ooart  of  North  Carolina.    March  29, 

1904.) 
TRIAL.-ISSUBS-RESPONSI0S  OP  JURT-VBRDIGT. 
1.  A  complaint  alleged  that  defendant  sold 
plamtiff  an  interest  in  a  certain  machine,  rep- 
resenting that  the  whole  machine,  including  a 
certain  crank  connected  therewith,  was  pat- 
ented: ttist  the  crank  was  in  fact  not  in- 
cluded in  the  patent;  and  that  he  was  nnable 
to  sell  the  machine  on  account  of  threats  by 
the  owner  of  a  superior  patent,  including  tbe 
crank.  Defendant  denied  the  alleged  repre- 
Bentations,  and  denied  that  there  was  any 
superior  patent.  Issues  were  submitted  to  the 
jury  as  to  any  fraud,  whether  the  patent  cov- 
ered the  crank,  and  whether  the  patent  was 
worthless  without  the  crank,  on  all  of  which 
the  jury  found  for  plaintiff;  but  the  jury  an- 
swered that  they  could  not  say  as  to  whether 
the  machine,  in  all  its  parts,  was  covered  by 
an  older  patent,  or  as  to  whether  plaintiff  was 
prevented  from  selling  the  machine  by  reason 
of  a  patent  covering  toe  crank.  There  was  no 
evidence  as  to  the  existence  of  any  other  pat- 
ent. Held,  that  a  verdict  for  plaintiff  on  the 
responses  was  error,  since  they  covered  imma- 
terial matters,  but  failed  to  cover  the  ma- 
terial Issues  under  the  pleadings. 

Appeal  from  Superior  Court,  Cumberland 
County;  Bryan,  Judge. 

Action  by  L.  J.  Tew  against  El  F.  Young 
and  others.  From  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

D.  T.  Gates,  W.  A.  Stewart,  and  J.  0.  GUf- 
ford,  for  appellants.  T.  H.  Sutton  and  N.  A. 
Sinclair,  for  appellee. 

B40NTQOMBRY,  J.  The  theory  upon 
which  this  case  appears  from  the  record  to 
have  been  tried  was  inconsistent  with  the 
cause  of  action  set  out  in  the  complaint; 
and  the  jury,  failing  to  respond  to  the  parr 
ticular  issues  raised  by  the  pleadings,  an- 
swered certain  others  which  seem  to  us  im- 
material. The  allegations  in  the  complaint 
upon  which  the  plaintiff  founds  his  action 
are  that  the  defendants  sold  to  him  an  In- 
terest in  a  certain  machine  or  cabinet  for  the 
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preseryatlon  of  fruit,  which  the  defendants 
represented  to  him  at  the  time  of  the  sale 
'  was  protected  by  a  patent;  that,  connected 
with  the  model  of  the  patented  machine  ex- 
hibited to  the  plaintiff,  there  was  represent- 
ed, as  Included  In  the  patent,  a  crank  or 
handle  to  be  used  in  connection^  with  a  cylin- 
der attached  to  the  cabinet;  and  that  this 
crank  was  not  in  fact  Included  in  the  pat- 
ent No  damage  was  alleged  by  the  plain- 
tiff to  have  been  sustained  by  him  because 
of  the  alleged  fraudulent  statement  that  the 
crank  was  covered  and  protected  by  the 
patent,  but  the  plaintiff  alleges  that  his  dam- 
ages grew  out  of  his  Inability  to  sell  the 
machine  within  the  territory  in  which  he 
was  allowed  to  operate  by  virtue  of  his  pur- 
chase, on  account  of  a  threat  made  of  legal 
prosecutions  by  the  owner  of  an  older  and 
superior  patent  of  a  like  machine,  including 
the  crtfnk,  and  that,  believing  that  there  was 
an  older  and  superior  patent,  he  abandoned 
the  sale  of  his  machine  after  spending  a  good 
deal  of  time  and  money  in  preparation  for 
its  sale.  The  defendants  deny  that  there 
were  any  fraudulent  representations  made  by 
them  to  the  plaintiff  at  the  time  of  the  sale 
of  the  patent  to  the  plaintiff,  and  denied 
that  there  was  any  older  and  superior  pat- 
ent of  the  machine.  His  honor  submitted 
several  issues  to  the  jury— one  upon  the  ques- 
tion of  fraud  in  the  sale  of  the  patent,  one 
as  to  whether  the  patent  covered  the  crank 
or  not,  one  as  to  whether  the  patented  de- 
vice was  worthless  without  the  crank  or 
handle— all  of  which  the  jury  answered  in 
favor  of  the  plaintiff.  But  the  two  material 
issues,  to  wit,  "Was  the  fruit  preserver,  cab- 
inet, or  casket,  as  exhibited,  in  its  essential 
parts,  covered  by  older  or  superior  letters 
patent?"  and  "Was  the  plaintiff  prevented 
from  selling  the  ftuit  preserver,  cabinet,  or 
casket  by  reason  of  an  older  and  superior 
patent  right  covering  the  crank  or  cylinder?" 
were  both  answered,  "Cannot  answer."  Up- 
on the  trial  not  one  word  of  an  older  or  su- 
perior patent  was  said  in  the  evidence. 
There  was  no  attempt  to  show  that  there 
was  an  older  or  superior  patent,  or  that  any 
person  had  claimed  such  patent,  or  had  inter- 
fered with  the  plaintiff  in  his  attempt  to 
make  sales  of  his  property.  The  defendants* 
exception,  then,  to  the  judgment  pronounced 
on  the  verdlctt  was  well  taken. 
NewtxlaL 

.034  N.  C.  616) 

WEEKS  V.  WILKIN8  et  aL 

(Supreme  Oourt  of  North  Oarolina.    March  29, 

1904.) 

STATB    GRANTS  — REOISTRATION  — INFANTS^ 
DEEDS— DISAFFIRMANCE— RBA- 
80NABLB  TIME. 
1.  The  registration  of  a  grant  from  the  state* 
which  described  the  land  by  metes  and  bounds, 
and  stated  that  the  grant  was  in  the  same  form' 
as  another  named  registered  grant,  was  not  de- 
fective because  of  the  failure  to  copy  the  entire 
grant. 


2.  By  analogy  to  the  statute  giving  an  Infant 
three  years  after  majority  to  bring  action 
against  a  disseisor,  three  years  after  majority 
should  be  regarded  as  a  reasonable  time  with" 
in  which  an  mfant  may  disaffirm  his  deed;  and 
this  is  so  even  though  the  deed  passes  only  a 
remainder,  and  the  life  tenant  is  still  living 
when  the  Infant  attains  majority,  and  con- 
tinues to  live  for  more  than  three  years  there- 
after. 

Appeal  from  Superior  Court,  Sampson 
County;  Peebles,  Judge. 

Action  by  8.  M.  Weeks  against  J.  T.  Wil- 
klns  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Reversed. 

J.  D.  Kerr  and  J.  L.  Stewart,  for  app^ 
lants.    F.  R.  Cooper,  for  appellee. 

CONNOR,  J.  This  action  is  prosecuted  bj 
the  plaintiff  against  the  defendants  for  the 
recovery  of  the  land  described  in  the  com- 
plaint. The  defendants,  in  their  answer,  de- 
nied the  plaintiff's  title.  The  plaintiff  in- 
troduced the  original  entry  book  of  Samp- 
son county,  contalninsf  the  following  entries: 
"May  12, 1791.  No.  256.  Arch  Carraway  en- 
ters 200  acres  of  land  on  Rye  Branch,  Join- 
ing Elizabeth  Bass'  line."  Grant  from  the 
state  to  Arch  Carraway,  Grant  Book  B,  p. 
27,  reading  as  follows:  ''No.  417.  Arch  Car- 
raway 200  acres.  This  grant  to  Arch  Carra- 
way for  200  acres  of  land  are  in  same  form 
as  the  aforesaid  registered  grant  in  this 
book,  page  1  and  2,  only  the  persons^  name» 
and  the  various  courses  of  the  same,  to-wit 
[Then  follows  a  description  of  the  land  by 
metes  and  bounds.]  At  Newbeme,  the  1st 
day  of  January,  in  the  seventeenth  year  of 
our  independence,  and  in  the  Year  of  Our 
Lord  one  Thousand,  seven  hundred  and 
ninety  three.  [Then  follows  the  signature 
of  the  Governor  and  Secretary  of  State.] 
This  grant  is  registered  March  10,  1798." 
Defendants  objected  upon  the  ground  that 
the  registration  was  Imperfect;  that  the  reg- 
istrar should  have  copied  the  entir^  grant, 
instead  of  a  part  of  it,  and  referring  to  the 
registry  of  other  grants  for  the  evidence. 
Plaintiff  then  offered  in  evidence  the  grant 
referred  to  in  the  Carraway  grant,  which  is 
the  first  grant  in  said  book,  and  registered 
In  full.  The  others  are  registered,  like  the 
Carraway  grant,  by  reference  to  said  first 
grant  Said  first  grant  was  admitted  to  be 
correct  in  form  and  correctly  registered.  The 
objection  was  overruled,  and  the  defendants 
excepted.  We  think  the  objection  was  prop- 
erly overruled,  and  that  the  registration  was 
sufficient 

The  plaintiffs  then  introduced  deeds  show- 
ing a  chain  of  title  from  Carraway  to  Richard 
Warren,  and  the  will  of  Richard  Warren, 
devising  the  land  to  Hester  Weeks  and  her 
children.  It  was  in  evidence  tiiat  Hester 
Weeks  and  her  children  resided  on  the  land 
in  ccmtroversy  until  the  execution  of  the 
deed  to  Brittain  Au  Bdwards,  June  1,  1863. 

f  t.  8m  Infuita.  voL  S7,  Cwt  Dig.  |  H 
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The  plaintlfl;  t^  way  of  eetoppel,  and  for 
tbe  puipose  of  attaddng  the  same,  oiTered  In 
evidence  a  deed  from  Hester  Weeks  and  her 
children  to  Brlttain  A.  Edwards,  dated  June 
1«  1863.  This  deed  is  signed  t^  Hester 
Weeks  and  all  ox  her  children  except  Betsy 
Ann  Raynor.  At  the  time  of  executing  said 
4eed,  Susan  Catherine  Williford,  Phoehe  Wil- 
Ilford,  and  Mary  J.  Jones  were  married  wo- 
men. They  were  not  prlTlly  examined  touch- 
ing their  execution  of  the  deed.  Mlnta  Tew 
was  a  widow,  and  more  than  21  years  of  agew 
The  jury  found  upon  the  Issues  submitted 
to  them  that  Martha  Weeks  and  Hester  O. 
Weeks  were  also  minors  af  the  time  of  ex- 
ecuting said  deed.  It  was  admitted  that  the 
plaintlfT,  Sampson^  Weeks,  was  a  minor  at 
the  time  he  signed 'said  deed.  This  deed  was 
probated  and  registered  upon  the  oath  and 
examination  of  the  subscribing  witnesses 
thereto.  There  was  evidence  tending  to 
show  that  the  defendants  claimed  portions 
of  said  land  under  Brlttain  A.  Edwards. 
The  complaint  does  not  set  out  what  por^ 
tlons  of  said  land  were  claimed  by  the  ser- 
eral  defendants,  nor  does  their  answer  throw 
any  light  upon  this  question.  Much  confusion 
grows  out  of  the  indefinite  allegations  in  the 
pleadings.  The  complaint  should  have  set 
out  in  full  the  tracts  of  land  of  which  the 
several  defendants  were  in  possession. 

We  are  not  sure  that  in  the  confused  con- 
dition in  which  this  record  is  sent  to  us  we 
have  been  able  to  fully  understand  and  pass 
upon  tbe  large  number  of  exceptions.  As 
the  case  must  be  sent  back  for  a  new  trial, 
we  think,  upon  the  pleadings  being  properly 
amended,  many  of  the  exceptions  now  in  the 
record  will  not  again  be  presented.  For  the 
purpose  of  deciding  such  questions  as  are 
fairly  presented,  we  understand  the  condition 
of  the  title  to  be  as  follows:  The  land  in 
controversy  belonged  to  Hester  Weeks  for 
life,  with  remainder  to  her  eight  children,  Ijfy 
virtue  of  the  will  of  Richard  Warren,  as 
construed  by  the  court  in  partition  proceed- 
ings. On  June  1,  1863,  Hester  Weeks  and 
seven  of  her  eight  ^children  executed  a  deed 
for  said  land  to  Brlttain  A.  Edwards;  one 
daughter— Betsy  Ann  Raynor— not  Joining 
therein.  At  the  time  of  the  execution  of  this 
deed  three  of  her  daughters  were  married 
women,  and  as  to  them,  no  privy  examina- 
tion being  taken,  the  deed  is  void.  Two  of 
the  daughters  were  minors;  one  daughter- 
Mints  Tew— a  widow,  more  than  21  years  of 
age.  Her  interest;  therefore,  passed  under 
the  deed,  and  need  not  be  considered.  The 
plaintifiT,  Sampson  Weeks,  was  a  minor.  The 
three  undivided  shares  of  the  married  women 
are  eliminated,  the  deed  being  as  to  them 
Toid. 

It  appears  from  the  record  that  Hester  O. 
Weeks  has  since  the  date  of  the  deed  inters 
married  with  Asher  MoGullen.  Her  age  at 
the  time  of  her  marriage  does  not  appear. 
BCartha  Weeks  is  still  a  feme  sole.  Upon 
these  facts  Brlttain  A.  Edwards  took  the  life 


estate  of  Hester  Weeks  and  the  one-eighth 
undivided  interest  of  Mlnta  M.  Tew.  As  to 
the  married  women,  the  deed  was  void.  In 
respect  to  the  shares  of  Sampson  Weeks, 
Martha  Weeks,  and  Hester  0.  McOullen,  the 
deed  was  voidable  upon  their  arriving  at  full 
age.  Hester  Weeks,  the  life  tenant,  died 
July  10,  1896.  On  the  1st  day  of  June^  1809, 
all  of  the  living  children,  together  with  the 
heirs  of  Susan  WiUiford,  deceased,  executed 
a  deed  conveying  the  land  to  plaintiff,  Samp- 
son Weeks.  We  find  in  said  deed  the  follow- 
ing language:  "And  the  parties  of  the  first 
part  do  hereby  disafiirm  and  repudiate  a  cer- 
tain paper  writing  purporting  to  be  a  con- 
veyance of  a  portion  of  the  land  described  in 
said  will  to  one  Brlttain  Edwards,  dated  June 
I,  1863,  and  registered  in  Book  35,  p.  898, 
in  the  registry  of  Sampson  county."  The 
plaintiff  testified  that  he  was  35  years  old 
at  the  date  of  the  deed  made  to  the  defend- 
ant J.  T.  Wllklns,  October  1,  1891.  He  was 
asked  if  he  knew  about  that  and  other  trades 
in  regard  to  the  land,  and  whether  he  ever 
objected  or  warned  purchasers.  These  ques- 
tions were  asked  with  a  view  to  showing 
that  plaintiiTs  disaffirmance  of  the  deed  of 
1863  to  Edwards  was  not  In  a  reasonable 
time,  and  with  a  due  regard  to  the  rights  of 
purchasers.  The  court  intimated  that  it  would 
hold  that  mere  silence  on  the  part  of  those 
in  remainder  during  the  continuance  of  the 
life  estate  did  not  amount  to  an  affirmance. 
The  plaintiff  was  asked  if  he  knew  of  any 
acts  done  on  the  land  in  the  nature  of  waste. 
He  replied  that  he  thought  McPhail  cut  some 
sawmill  logs,  and  that  he  hauled  some  of 
these  logs  by  team,  and  that  Daughtry  clear- 
ed some  of  tbe  land,  but  that  clearing  up 
the  land  improved  it;  that  he  never  objected 
to  such  acts.  The  defendants  contended  that 
the  deed  from  the  children  of  Hester  Weeks 
to  the  plaintiff  was  void  as  to  two  of  them 
up6n  the  ground  of  fraud  in  the  factum.  His 
honor  ruled  that  upon  all  of  the  testimony 
there  was  no  evidence,  competent  to  be  con- 
sidered by  the  jury,  to  sustain  this  allegation, 
and  we  concur  with  him  therein.  The  only 
question  which  we  are  enabled  to  decide 
from  this  record  is  presented  by  his  honor's 
instruction,  as  follows:  "As  to  the  share  of 
Sampson  M.  Weeks,  the  plaintiff,  it  being 
admitted  that  he  was  not  twenty-one  years 
old  at  the  time  he  signed  said  deed,  the 
plaintiff's  right  to  recover  that  share  depends 
upon  his  affirmance  of  said  deed  after  becom- 
ing of  full  age.  If  the  plaintiff,  by  acts, 
conduct,  or  words,  affirmed  or  ratified  said 
deed  after  becoming  of  full  age,  then,  of 
course,  he  cannot  recover;  but  mere  silence 
on  the  part  of  a  remainderman,  unaccompa- 
nied by  acts  or  words  tending  to  show  af- 
firmance during  the  continuance  of  a  life 
estate,  will  not  of  itself  amount  to  an  af- 
firmance; and  failure  to  bring  suit  against 
parties  in  possession  during  the  continuance 
of  a  life  estate  is  not  an  affirmance;  and 
the  court  charges  you  that  a  delay  of  less 
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than  three  years,  as  In  this  case,  after  the 
termination  of  the  life  estate,  unaccompanied 
by  acts,  conduct,  or  words,  is  not  an  affirm- 
ance. •  •  •  An  act  of  disaffirmance  must 
be  clear,  positive,  and  unequivocal,  and  must 
indicate  clearly  their  intention  to  disaffirm 
and  repudiate  said  deed.  ThQ  commence* 
ment  of  an  action  to  recover  the  land,  as  in 
this  case,  is  such  an  act  of  disaffirmance, 
and  the  subsequent  conveyance  of  the  land 
described  in  the  orignal  deed  with  knowledge 
of  its  purpose  and  effect  Is:  likewise  such  an 
act  of  disaffirmance."  We  take  it  to  be  well 
settled  in  this  state  that  the  deed  of  an  in- 
fant, operating  as  it  does,  under  our  registra- 
tion laws,  by  transmutation  of  possession,  is 
voidable,  and  not  void.  Hogan  v.  Stray- 
horn,  65  N.  C.  279;  McCormic  v.  Leggett,  53 
N.  C.  425;  Ward  v.  Anderson,  111  N.  C.  115. 
15  S.  B.  933;  Cox  v.  McGowan,  116  N.  C.  131, 
21  S.  B.  108;  Kent,  Com.  236;  1  Devlin  on 
Deeds,  86.  We  do  not  find  in  the  record  any 
evidence  of  acts  on  the  part  of  Sampson 
Weeks  amounting  to  an  affirmance,  and  his 
honor  would  have  been  Justified  in  so  saying 
to  the  jury.  The  institution  of  this  action  is  a 
clear  disafiBLrmance,  as  his  honor  told  the  jury. 
The  defendants,  however,  asked  the  court  to 
instruct  the  jury  that  such  diisafflrmance 
must  be  within  a  reasonable  time  after  the 
plaintiff  reached  his  majority.  He  was  of 
the  opinion,  and  so  instructed  the  jury,  that, 
in  view  of  the  existence  of  the  outstanding 
life  estate  of  Hester  Weeks,  the  action 
brought  within  three  years  after  her  death 
was  within  the  time  prescribed  by  law.  The 
defendants  excepted,  and  this  exception  pre- 
sents the  question  which  must  be  decided  by 
us. 

This  court  has  not,  so  far  as  the  brief 
and  argument  of  counsel  and  our  own  inves- 
tigation show,  decided  the  question  as  to 
when  an  infant,  after  arriving  at  his  ma- 
jority, must  disaffirm  his  deed.  The  ohly 
case  approaching  it  is  Dewey  v,  Burbank, 
77  N.  C.  260,  in  which  it  is  said  that  after  his 
reaching  his  majority  he  may  avoid  oi  con- 
firm it,  and  that  continuing  to  reside  on  the 
land  and  paying  a  part  of  the  purchase  mon- 
ey (he  being  in  that  case  the  purchaser) 
amounts  to  an  election  to  ratify.  The  au- 
thor of  Devlin  on  Deeds,  vol.  1,  §  91,  after 
discussing  the  authorities,  says:  '*The  most 
reasonable  rule  seems  to  be  that  the  right 
of  disaffirmance  should  be  exercised  within 
a  reasonable  time  after  the  infant  attains 
his  majority,  or  else  his  neglect  to  avail  him- 
self of  this  privilege  should  be  deemed  an 
acquiescence  and  affii'matlon  on  his  part  of 
his  conveyance.  The  law  considers  his  con- 
tract a  voidable  one  on  account  of  its  tender 
solicitude  for  his  rights  and  the  fear  that  he 
may  be  Imposed  upon  in  his  bargain.  But 
he  is  certainly  afforded  ample  protection  by 
allowing  him  a  reasonable  time,  after  he 
reaches  his  majority,  to  determine  whether 
he  will  abide  by  his  conveyance,  executed 
while  he  was  a  minor,  or  will  dicafflrm  it 


And  it  is  no  more  than  just  and  reasonable 
that,  if  he  silently  acquiesces  in  his  dee<3^ 
and  makes  no  effort  to  express  his  dissatis- 
faction with  his  act,  he  should*  after  the 
lapse  of  a  reasonable  time,  dependent  upon 
circumstances,  be  considered  as  fully  ratify- 
ing it.'*  We  think  this  is  a  just  and  reason- 
able rule.  It  is  sustained  by  a  large  num- 
ber of  well-considered  cases.  Kline  v.  Be- 
bee,  6  Conn.  494.  in  which  Hosmer,  a  J.t 
says:  "A  ratification  of  the  contract  has 
often  been  Inferred  from  the  silence  of  the 
Infant  after  his  arrival  at  full  age,  coupled 
with  his  retaining  possession  of  the  consid- 
eration, or  availing  himself  in  any  manner 
of  his  conveyance.  •  •  •  The  omission 
to  disaffirm  a  contract  within  a  reasonable 
time  has  been  held  sufficient  evidence  of  a 
ratification."  Bigelow  v.  Kinney,  3  Vt  353, 
21  Am.  Dec.  589;  Searcy  v.  Hunter,  81  Tex. 
644,  17  S.  W.  272.  26  Am.  Rep.  837.  In 
Blankenship  v.  Stout.  25  111.  132,  it  is  held 
that  a  conveyance  of  real  estate  by  an  infant 
must  be  disaffirmed  within  three  years  after 
his  arrival  of  full  age;  Caton,  O.  J.,  saying: 
*'It  is  of  the  greatest  importance  that  the 
common  assurances  of  the  country  be  ren- 
dered as  certain  as  possible.  Purchasers 
should  be  able  to  know,  after  ascertaining 
the  facts,  whether  they  can  purchase  a  good 
title  or  not.  ♦  •  •  This  end  Is  essentially 
promoted  by  fixing  a  definite  limit  within 
which  a  conveyance  made  by  an  infant  shall 
be  repudiated  after  he  attains  his  majority. 
Although  the  tenth  section  of  the  statute 
*  *  *  does  not  In  terms  apply  to  such  cas- 
es, yet  we  are  disposed  to  adopt  the  limita- 
tion there  prescribed  for  the  bringing  of  an 
action  by  an  Infant  after  he  attains  his  ma- 
jority as  a  reasonable  time  within  which  he 
should  repudiate  a  conveyance  of  real  estate 
executed  by  him  while  an  infant"  Tyler  on 
Infancy,  70.  In  Bigelow  v.  Kinney,  supra, 
it  was  held  that  disaffirmance  11  years  after 
majority  was  not  within  a  reasonable  time. 
Drake's  Lessee  v.  Ramsay.  5  Ohio,  252. 
While  we  have  no  statyte  fixing  the  time 
within  which  an  Infant  is  required  to  dis- 
affirm his  conveyance,  we  think  that,  upon 
the  reason  of  the  thing,  and  in  consonance 
with  the  policy  of  the  law,  which  seeks  to 
quiet  titles  and  encourage  improvement  of 
real  estate,  the  infant  should  exercise  his 
election  within  a  reasonable  time.  The  stat- 
ute gives  him  three  years  after  arrival  at 
majority  within  which  to  bring  his  action 
against  a  disseisor.  It  seems  to  us  that  the 
same  time,  by  analogy,  should  be  fixed  as  the 
period  within  which  he  should  determine 
whether  he  will  disaffirm  his  deed. 

But  it  is  said  that  Mrs.  Hester  Weeks 
owned  the  life  estate,  and  that  pending  such 
estate  he  had  no  right  of  action  to  sue  for 
the  possession  of  the  land.  We  do  not  think 
this  material.  His  right  to  disaffirm  his  deed 
was  entirely  independent  of  his  right  to  the 
possession  of  the  land.  He  could  easily  have 
disaffirmed  by  returning  the  purchase  mon- 
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ey,  or  by  some  other  nnequiyocal  act  which 
would  have  pot  Innocent  purchasers  on  no- 
tice. He  could  have  brought  hlB  action  to 
remoye  a  cloud  from  his  title  under  Acts 
1883,  p.  37,  c  Q.  He  was,  according  to  his 
testimony,  34  years  of  age  in  18M,  and  there- 
fore reached  his  majority  in  1881«  At  the 
time  of  the  institution  of  this  action  he  was 
39  years  of  age.  He  should,  we  think,  have 
disaffirmed  his  deed  within  tliree  years  aft- 
er he  arrived  at  his  majority. 

The  record  before  us  illustrates  the  Injus- 
tice which  may  be  done  by  permitting  tm  In* 
fant  to  remain  quiescent  for  an  unlimited 
time  before  doing  some  act  which  puts  inno- 
cent purchasers  on  notice  of  a  defect  in  their 
title.  This  land  has  been  divided  into  five 
parcels,  and  as  many  persons  have  purchas- 
ed, paid  for,  and  it  seems  some  of  them,  with 
the  knowledge  of  the  plaintiff,  have  cleared 
and  improved  it  Eighteen  years  after  his 
majority,  the  plaintiff,  for  a  nominal  con- 
sideration, buys  the  interests  of  his  brothers 
and  sisters,  and  brings  this  action;  thus  dis- 
turbing tile  rights  of  innocent  purcliasers, 
and  recovering,  not  only  the  land,  but  the 
rents  and  profits  in  excess  of  the  amount 
paid  by  him  for  it  A  stronger  illustration  of 
the  wisdom  of  the  law,  which  seeks  to  quiet 
titles,  can  hardly  be  found.  His  honor 
should  have  charged  the  Jury  that  the  plain- 
tiff, Sampson  Weeks,  could  not  recover  in 
respect  to  his  one-eighth  undivided  interest 

There  is  no  evidence  In  the  record  in  re- 
gard to  the  age  of  Martha  Weeks.  Her  con- 
veyance to  Sampson  is  a  clear  disaffirmance. 
Whether  it  was  made  within  the  three  years 
after  reaching  her  majority  we  are  unable  to 
see.  It  does  not  appear  whenf  Hester  Weeks 
was  bom,  or  when  she  married.  Whether 
her  disaffirmance  is  in  time  will  depend  upon 
these  facts.  If  she  became  covert  before 
reaching  majority,  she  is  not  barred  of  her 
right 

The  record  contains  a  number  of  admis- 
sions which  should  be  Incorporated  in  the 
Judgment  As  a  new  trial  must  be  had,  we 
think  that  the  complaint  should  be  reformed 
so  as  to  contain  "a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of 
action,*'  and  the  defendants  be  permitted  to 
answer.  It  would  seem  that  in  view  of  the 
number  of  parties  and  interests  involved,  and 
the  complicated  questions  of  fact  to  be  set- 
tied,  a  reference  would  expedite  the  final 
determination  of  the  controversy. 

We  have  not  noted  and  decided  many  of 
the  exceptions,  because  upon  a  new  trial 
they  may  not  and  should  not  arise.  There 
seems  to  be  no  doubt  that  the  title  vested  in 
Mrs.  Weeks  for  life  remainder  to  her  chil- 
dren, and  that  all  of  the  defendants  claim 
under  them  through  Brittain  Edwards.  It 
seems  equally  clear  that  the  defendants  own 
the  share  of  Minta  M.  Tew«  and,  under  our 
decision,  of  Sampson  Weeks,  and  that  the 
plaintiff  owns  the  shares  of  Betsy  Raynor 
and  the  married  sisters  who  signed  the  Ed- 


wards deed,  but  of  wliom  no  privy  examina- 
tion was  had.  This  leaves  the  shares  of 
Martha  Weeks  and  Hester  McCullen  open 
for  adjustment  upon  the  facts  as  they  may 
be  shown,  according  to  the  principles  we 
have  attempted  to  lay  down.  We  think  that 
the  Judgment  against  the  defendants  toe 
rents  and  profits  should  be  reversed.  The 
facts  are  not  found  upon  which  the  amount 
of  their  liability  ^depends.  The  case,  it  would 
seem,  should  go  to  a  referee  to  settie  these 
questions.  When  the  rights  of  the  parties 
are  ascertained,  a  decree  should  be  so  drawn 
that  it  will  quiet  the  titie.  Weeks  v.  Mc^ 
PhaU,  128  N.  G.  lao,  88  8.  B.  472.  Let  this  be 
certified  to  the  superior  court  of  Sampson. 
Error. 

OBi  N.  C.  528) 

McGOWAN  V.  DAVENPORT  et  at 

(Supreme  Court  of  North  Oarolina.    March  29, 

1904.) 

BIVIDBNCB  —  HBARSAT  —  WITNHBSBIS  —  TRANS- 
ACTION WITH  DBOBDHNT— PARTIES  OLAIM- 
INO  UNDBR  DBCBA8SD-SURETIBS. 

1.  In  an  actioD  to  foreclose  a  trust  deed,  tes- 
timony that  the  deceased  grantor  had  told  wit- 
ness that  the  debt  secured  was  not  paid  was  in- 
competent, as  hearsay. 

2.  Code,  §  590,  provides  that  no  person  inter- 
ested in  the  event  of  an  action  shall  testify 
against  one  derivinir  his  titie  or  interest  from  a 
deceased  person  as  to  any  personal  transaction 
with  the  decedent  Held  that.  In  a  suit  to  fore- 
close a  trust  deed  given  by  a  decedent,  testi- 
mony of  plaintiff  that  the  debt  was  not  paid 
was  within  the  statute,  as  relating  to  a  trans- 
action with  deceased. 

8.  A  married  woman  who  joins  in  a  trust  deed 
of  her  land  to  secure  the  husband's  debt  is  a 
mere  surety. 

4.  In  a  suit  to  foreclose  a  trust  deed  given  by 
a  man  and  wife  on  the  wife's  property  to  secure 
the  husband's  debt,  the  wife  was  a  party  de- 
fendant, but  the  representative  of  the  deceased 
husband  was  not.  Held,  that  plaintiff  might 
not,  under  Code,  f  950,  testii^  that  the  debt 
had  not  been  paid,  since  the  wife,  as  a  surety, 
was  within  the  protection  of  the  statute. 

5.  A  surety  on  a  prosecution  bond  could  not, 
under  Code,  f  950.  as  an  interested  party,  tes- 
tify against  defendants  as  to  a  personal  trans- 
action with  deceased,  under  whom  they  clain^. 

8.  The  representative  of  a  deceased  trustor, 
who  joined  with  his  wife  in  giving  a  trust  deed 
on  the  wife's  separate  property,  is  a  necessary 
party  to  a  suit  against  the  widow  and  trustee 
for  foreclosure  of  the  trust  deed. 

Appeal  from  Superior  Court,  Pitt  County; 
Moore,  Judge. 

Suit  by  B.  L.  McOowan  against  J.  R.  Dav- 
enport and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Skinner  &  Whedbee,  for  appellants. 

WALKDR,  J.  This  action  was  brought  for 
the  purpose  of  recovering  a  debt  of  $156  al* 
leged  to  be  due  by  G.  A.  McGrOwan  to  the 
plaintiff  by  open  account,  and  of  foreclosing 
a  deed  of  trust  given  by  G.  A.  McGowan  and 
his  wife,  the  defendant  L.  A.  McGowan,  to 
secure  the  payment  of  the  same;  the  defend- 
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ant  J.  R.  Davenport  being  named  in  the  deed 
as  trustee.  The  deed  of  trust  had  been  can- 
celed on  the  margin  of  the  registry  by  the 
trustee,  in  accordance  with  the  statute.  The 
plaintifiF  demanded  Judgment  against  Mrs. 
L.  A.  McGowan  for  the  amount  of  the  debt; 
that  the  cancellation  of  the  deed  of  trust  be 
set  aside;  that  a  foreclosure  of  the  trust  be 
ordered,  and  the  property  sold  for  the  pay- 
ment of  the  debt  The  defendants  pleaded 
that  the  debt  had  been  fully  paid  and  satis- 
fied, and  that  therefore  the  cancellation  had 
been  properly  entered,  and  they  introduced 
evidence  to  establish  their  plea.  The  jury, 
under  the  evidence  and  instructions  of  the 
court,  found  (1)  that  the  debt  was  contracted 
by  G.  A.  McGowan,  and  not  by  L.  A.  Mc- 
Gowan; (2)  that  it  had  not  been  paid;  (3) 
that  L.  A.  McGowan  at  the  time  of  the  exe- 
cution of  the  deed  was  the  wife  of  G.  A.  Mc- 
Gowan; and  (4)  that  the  land  conveyed  by 
the  deed  was  her  separate  property.  The  de- 
fendants moved  for  a  new  trial,  upon  excep- 
tions stated.  The  motion  was  overruled,  and 
the  defendants  excepted.  Upon  the  verdict, 
the  court  adjudged  that  G.  A.  McGowan  owed 
the  debt,  and  that  the  cancellation  of  the 
deed  was  wrongfully  made,  and  is  not  valid 
as  against  the  plaintiff,  and  that  the  land  be 
sold  by  a  commissioner  of  the  court  for  the 
purpose  of  paying  the  debt  The  court  fms 
ther  adjudged  that  the  costs  of  the  action 
be  taxed  against  the  defendants.  To  this 
Judgment  the  defendants  excepted  and  ap- 
pealed. 

In  order  to  prove  that  the  debt  had  not 
been  paidv  the  plaintiff  introduced  as  a  wit- 
ness John  G.  McGowan,  who  was  permitted* 
over  the  defendants'  objection,  to  testify 
that  G.  A.  McGowan,  who  was  then  dead, 
had  told  him  that  he  had  not  paid  the  debt 
The  testimony  of  the  witness,  to  which  excep- 
tion was  duly  taken,  was  hearsay,  and  noth- 
ing else,  and  its  admission  was  error.  Law- 
rence V.  Hyman,  79  N.  O.  209;  Gidney  v. 
Moore,  86  N.  C.  491;  Henry  v.  Willard,  73 
N.  G.  35.  This  entities  the  defendant  to  a 
new  trial,  but,  as  the  case  goes  back,  and  as 
the  other  questions  discussed  before  us  upon 
the  exceptions  may  again  be  presented,  we 
will  consider  and  pass  upon  them. 

The  plaintiff  was  permitted  to  testify  that 
the  debt  had  not  been  paid.  It  must  be  con- 
ceded that  this  testimony  necessarily  related 
to  a  personal  transaction  with  the  deceased, 
who  was  principal  in  the  note,  as  it  involved 
the  idea  that  the  deceased  had  not  paid  the 
debt  to  the  plaintiff.  Simpson  v.  Simpson, 
107  N.  O.  552, 12  S.  E.  447.  But  it  is  said  that 
the  representative  of  G.  A.  McGowan,  who 
was  the  principal,  is  not  a  party  to  the  action, 
and  the  other  defendants  do  not  derive  any 
titie  or  interest  from,  through,  or  under  him. 
While  G.  A.  McGowan  had  no  titie  to  the 
land,  the  defendant  Davenport  who  is  the 
trustee  in  the  deed,  could  not  have  acquired 
any  right,  titie,  or  interest  unless  G.  A.  Mc- 
Gowan had  executed  the  deed  with  his  wife. 


His  execution  of  the  deed,  in  other  words, 
was  required  in  order  to  convey  the  title  U> 
Davenport  The  latter,  therefore,  within  the 
spirit  and  meaning,  if  not  within  the  letter, 
of  section  590  of  the  Code,  derived  his  inter- 
est from,  through,  or  under  him.  But  this 
court  has  decided  that  testimony  like  this 
is  incompetent  for  another  reason,  closely  al- 
lied to  the  one  we  have  Just  stated.  The  de- 
fendant L.  A.  McGowan,  wife  of  G.  A.  Mc- 
Gowan, was  but  a  surety  for  her  husband. 
Shinn  V.  Smith,  79  N.  0.  810.  And,  if  a  re- 
covery is  had  against  her,  sue  will  have  her 
action  over  against  her  husband's  estate  for 
exoneration.  Ijewis  v.  Fort,  75  N.  0.  251. 
Any  testimony,  therefore,  which  makes 
against  her,  will,  in  a  material  respect  and 
in  the  same  degree,  though  indirectiy,  affect 
her  husband's  estate.  The  plaintiff,  being  a 
party  and  directiy  interested  in  the  result, 
was  incompetent  to  give  this  testimony.  This 
has  been  expressly  decided.  In  Bryant  v. 
Morris.  69  N.  O.  444,  the  plaintiff  sued  the 
surety  of  a  deceased  constable  on  his  official 
bond,  and  proposed  himself  to  testify  as  to 
communications  and  transactions  between 
himself  and  the  constable,  whose  represen- 
tative was  not  a  party  to  the  action,  for  the 
purpose  of  charging  the  defendant*  the  sure- 
ty. He  was  held  to  be  incompetent,  under 
section  343,  Code  Civ.  Proc.  (now  sectioB  590 
of  the  Code),  on  account  of  the  relation  of 
the  parties.  The  court  said:  *'If  the  plaintiff 
had  sued  the  administrator  of  the  dead  con- 
stable, he  could  not  have  testified  as  to  any 
transaction  between  him.  and  the  deceased,  so 
as  to  affect  liis  estate.  Code  Civ.  Proc  {  843b 
But  the  defendant  is  not  sued  as  administra- 
tor, but  as  surety  to  the  dead  constable,  and- 
the  question  is  whether  the  plaintiff  can  tes- 
tify as  to  transactions  between  himself  and 
the  deceased  which  affect  the  defendant  as 
his  surety.  It  is  said  that  he  ought  not  to 
be  allowed  to  do  this,  because,  whatevw  he' 
recovers  of  the  defendant  as  surety,  the  de- 
fendant can  recover  of  the  estate  of  the  de- 
ceased constable.  This  would  seem  to  be  so, 
and  therefore  to  allow  the  evidence  against 
the  surety  is  to  allow  it  indirectiy  against 
the  principal,  which  is  the  evil  meant  to  be 
guarded  against  by  the  exception  in  the 
statute.  So  that,  while  the  objection  to  the 
evidence  is  not  within  the  letter,  it  is  within 
the  spirit,  of  the  statute.'*  No  two  cases 
could  be  more  alike  in  their  essential  features 
than  the  one  we  have  cited  and  the  case  at 
bar.  The  principle  underlying  the  decision 
in  Bryant  v.  Morris,  supra,  was  recognized 
and  applied  in  Lewis  v.  Fort  supra,  where 
it  is  held  that  a  Judgment  against  the  surety 
is  at  least  evidence  against  the  principal  for 
the  surety.  The  rule  to  be  deduced  from 
these  authorities  is  that  the  surety,  who 
comes  not  within  the  letter,  but  within  the 
intendment,  of  the  law,  stands  in  the  same 
position,  and  is  entitied  to  the  same  protec- 
tion, under  section  590  of  the  Code,  as  the 
representative    of    his    deceased    principal^ 
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when  sued.  HawklnB  t.  Carpenter,  86  N.  0. 
484.  The  case  of  Bryant  y.  Morris  had  care- 
fol  consideration  by  a  cotirt  of  exceptional 
ahUity,  one  of  the  Justices  having  been  a 
member  of  the  commission  which  prepared 
and  framed  the  Code  of  Civil  Procedure.  It 
was  decided  some  time  after  section  943  (now 
590)  became  a  law,  and  at  a  time  when  that 
section  had  freqnentiy  been  under  considera- 
tion by  this  court,  and  when  it  was,  as  we 
are  inclined  to  think,  quite  as  well  understood 
as  it  is  now.  The  case  has  never  been  over- 
ruled or  questioned  as  a  precedent,  but,  on 
the  contrary,  has  been  dted  with  approval, 
as  we  will  presentiy  show.  The  principle  it 
lays  down  being  a  just  and  reasonable  one, 
we  do  not  see  why  the  case  should  not  con- 
tinue to  be  accepted  as  lui  authority. 

It  is  well  settied,  we  are  told,  that  a  party 
to  an  action  is  a  competent  witness,  under 
section  G90  of  the  €k)de,  as  to  a  transaction 
or  communication  with  a  deceased  person, 
when  the  personal  representative  of  the  de- 
ceased, or  any  person  who  derives  a  titie 
or  an  interest  through  or  under  him,  is  not  a 
party  to  the  action.  This  is  true  in  some 
cases,  but  not  in  a  case  like  the  one  at  bar, 
and  the  authorities  cited  do  not  sustain  the 
proposition  as  to  such  a  case.  In  Shields  t* 
Smith,  79  N.  C.  617,  which  is  much  relied  on, 
Hyman,  the  deceased,  was  not  the  principal 
of  any  of  the  defendants,  and  his  estate  was 
not  liable  over  to  them,  or  any  of  them. 
There  was  no  such  privity  or  connection  be- 
tween them  and  Hyman  as  would  affect  his 
estate  by  the  Judgment  in  the  action.  Be- 
sides, Mr.  Justice  Reade  wrote  the  opinion 
of  the  court  in  Shields  v.  Smith  and  also  in 
Bryant  v.  Morris,  and  we  can  hardly  pre- 
sume that  he  was  inadvertent  to  the  deci- 
sion in  the  latt^  case,  and  intended  to  over- 
rule It  without  even  referring  to  it  in  Shields 
V.  Smith.  In  Hawkins  v.  Carpenter,  86  N. 
0.  482  (decided  some  time  after  Shields  v. 
Smith),  the  court  expressly  recognizes  the 
decision  in  Bryant  v.  Morris  as  authority, 
upon  the  facts  therein  disclosed,  and  distin- 
gnishes  it  from  the  case  then  under  consid- 
eration by  the  fact  that  the  transaction  was 
not  with  the  person  since  deceased,  but  with 
an  heir  at  law.  Besides,  the  case  of  Ebiw- 
kins  ▼.  Carpenter  is  clearly  not  in  point  for 
the  purpose  of  sustaining  the  proposition, 
because  the  defendants  had  opened  the  door 
by  proving  a  transaction  with  Durham,  and 
the  plaintiff  was  merely  permitted  to  reply 
in  regard  to  the  same  transaction.  This 
came  within  the  exception  in  the  statute. 
The  case  is  really  an  authority  for  the  view 
we  have  taken  of  the  testimony  of  the  plain- 
tiff, McGowan,  and  has  already  been  dted 
In  this  opinion  as  sustaining  it.  In  Gidney 
V.  Moore,  86  N.  CL  484,  the  defendants  proved 
a  transaction,  not  with  the  person  since  de- 
ceased, but  with  his  agent;  and  in  Morgan 
V.  Bunting,  Id.  66,  the  defendant  proved  a 
transaction,  not  with  the  intestate  of  the 
plaintiff,  but  with  her  father,  who  was  in 


no  way  connected  with  the  acticm,  and  had 
no  interest,  near  or .  remote,  therein.  In 
Bunn  V.  Todd,  107  N.  C.  266,  11  S.  B.  1043, 
the  vritness  by  whom  it  was  proposed  to 
prove  the  transaction  with  the  person  since 
deceased  was  not  a  party  to  the  suit,  nor  in- 
terested in  the  event  of  it,  nor  did  she  ever 
have  any  such  interest  The  facts  of  Led- 
better  v.  Graham,  122  N.  C.  753,  29  S.  E. 
1035,  are  substantially  like  those  in  this  suit; 
but  that  case  was  disposed  of  by  a  per  cu- 
riam order,  without  a  writien  opinion,  upon 
the  authority  of  Shields  v.  Smith  and  Bunn 
V.  Todd,  neither  of  which,  as  we  have  seen, 
sustains  the  ruling,  as  the  facts  in  the  last 
two  cases  were  materially  different  from 
those  in  Ledbetter  v.  Graham.  We  have 
never  regarded  a  decision  by  per  curiam  (n> 
der  as  a  binding  precedent  It  merely  de- 
clares the  law  of  the  particular  case,  and 
surely  it  should  not  have  the  effect  of  over- 
ruling a  previous  decision  based  on  a  well 
considered  opinion,  and  especially  when  the 
latter  was  not  commented  on  or  even  dted 
by  the  court 

We  are  of  the  opinion  that  the  witness 
John  C.  McGowan  was  disqualified,  under 
section  660,  to  testify  that  the  prindpal  in 
the  debt,  G.  ▲.  McGowan,  then  deceased, 
had  admitted  to  him  that  the  same  had  not 
been  paid.  The  witness  was  a  surety  on 
the  prosecution  bond  in  this  case,  and  was, 
by  every  authority  upon  the  subject  inter- 
ested in  the  event  of  the  action.  One  who  is 
a  surety  for  the  prosecution  has  a  certain  le- 
gal interest  which  might  be  affected  by  the 
event  or  result  of  the  action,  b6ing  liable  for 
costs  if  the  plaintiff  fails  to  recover;  and 
this  interest  renders  him  incompetent  to  tes- 
tify as  to  any  transaction  or  communication 
with  the  party  deceased,  the  same  as  if  he 
were  himself  a  party  to  the  action.  This  prin- 
dple  was  settled  in  Mason  v.  McCormick,  76 
N.  C.  263,  which  has  repeatedly  been  affirmed. 
Peebles  v.  Stanley,  77  N.  C.  243;  Mason  v.  Mc- 
Ck)rmick,  80  N.  C.  244.  In  Peebles  v.  Stanley 
the  witness  was  a  co-obligor,  and  testified 
against  his  own  Interest  It  is  suggested  that 
the  witness  was  not  incompetent  because,  as 
surety  on  the  prosecution  bond,  he  could 
in  no  event  be  liable  to  the  estate  of  the  de- 
ceased for  the  costs  of  the  action.  This  is  a 
misconception  of  the  true  reason  for  the  dis- 
qualification of  the  witness.  The  question 
is  not  whether  he  is  liable  to  the  representa- 
tive of  the  deceased,  who  is  not  a  party,  or 
to  any  particular  person,  but  whether  the 
suit  may  so  eventuate  as  to  make  him  liable 
for  the  costs  to  anybody  who  is  a  party,  and 
against  whose  interest  he  testifies.  If  the 
plaintiff  fails,  the  witness  will  be  liable  as 
surety  to  the  defendant  for  the  costs,  and 
is  for  that  reason  interested,  and  he  testifies 
against  the  defendant,  and  consequentiy  in 
favor  of  his  own  interest  It  is  further  sug- 
gested that  the  defendant  L.  A.  McGrowan 
was  permitted  to  testify  as  to  the  payment 
and  it  would  be  unfair  not  to  let  the  plaintiff 
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do  likewise.  Bat  the  qneBtloii  must  be  de- 
cided according  to  the  law,  and  without  re- 
gard to  any  principle  of  fairness;  and  In  the 
statute  it  is  plainly  and  explicitly  provided 
that,  when  one  party  testifies  to  a  transac- 
tion or  communication  with  the  deceased, 
the  other  party  may  also  testify,  but  only 
concerning  the  same  transaction  or  commu- 
nication. To  permit  the  witness  to  go  beyond 
this  would  be  a  distinct  violation  of  the  stat- 
ute. Kesler  v.  Mauney,  80  N.  O.  369;  Sum- 
ner V.  Candler,  92  N.  O.  634;  Burnett  v.  Sav- 
age, Id.  10;  Bunn  v.  Todd,  107  N.  a  266^  11 
S.  B.  10^;  Clark's  Code  (3d  Bd.)  |  600,  p.  860, 
and  cases  cited. 

It  may  be  well  to  refer  to  the  other  ques- 
tion mentioned  in  the  case,  namely,  whether 
the  representative  of  a  deceased  mortgagor 
or  trustor  is  a  necessary  party  to  a  suit  for 
foreclosure.  It  would  seem,  on  reason  and 
principle,  if  not  on  authority,  that  he  is.  In 
Averett  r.  Ward,  45  N.  O.  102,  it  was  held 
that  he  was  a  proper,  but  not  a  necessary, 
party.  A  case  precisely  like  this  in  its  facts 
is  Mebane  v.  Mebane,  80  N.  C.  84,  in  which 
it  appeared  that  the  wife  liad  joined  with 
her  husband  in  conveying  her  land  in  trust 
to  pay  his  debt  The  husband  died,  and  a 
suit  to  foreclose  the  mortgage  was  brought 
by  the  creditor  against  the  widow.  The 
court  referred  to  and  criticised  the  case  of 
Averett  v.  Ward,  and  practically  overruled 
it,  by  holding  that  the  representative  of  the 
deceased  husband  was  a  necessary  party. 
In  the  later  case  of  Fraser  v.  Bean,  06  N.  O. 
327,  2  S.  B.  150,  it  is  said  that  the  admlnick 
trator  of  the  mortgagor  is  not  a  necessary 
party,  but  the  court  simply  refers  to  Aver- 
ett V.  Ward,  without  noticing  the  case  of 
Mebane  v.  Mebane.  In  the  face  of  the  deci- 
sion in  Fraser  y.  Bean,  the  case  of  Mebane 
V.  Mebane  may  yet  be  sustained  upon  its 
peculiar  facts,  namely,  that  the  wife,  as  in 
our  case,  was  but  a  surety  for  the  husband, 
and,  if  her  property  should  be  taken  to  pay 
his  debt,  she  would  be  entitled  to  recover 
over  against  his  estate,  and  to  have  his  prop- 
erty first  subjected  to  its  payment;  and, 
upon  these  facts,  the  court  laid  much  stress 
in  Mebane  v.  Mebane,  though  it  also  stated 
broadly,  and  as  a  general  principle,  that  the 
representative  of  the  mortgagor  Is  a  neces- 
sary party.  The  facts  in  Averett  v.  Ward 
and  Fraser  v.  Bean  were  not  the  same  as 
in  Mebane  v.  Mebane  and  the  case  at  bar. 

There  was  error  in  the  rulings  of  the  court 
as  herein  stated,  for  which  there  must  be 
another  trial.    New  trial. 

CLARK,  C.  J.  (concurring  in  result).  O.  A. 
McGowan  and  wife,  L.  A.  McGowan,  6th  Oc- 
tober, 1897,  executed  a  deed  in  trust  to  J.  B. 
Davenport  upon  the  land  in  question,  the 
property  of  L.  A.  McGowan,  to  secure  certain 
indebtedness  therein  recited  to  be  owing  by 
G.  A.  McGowan  and  U  A.  McGowan— among 
them,  this  indebtedness  to  the  plaintiff  by 
open  account  for  $156.60  for  borrowed  money. 


as  stated  in  said  deed  In  trust  O.  A.  Mc- 
Gowan has  died,  and  all  the  other  indebted- 
ness secured  in  the  trust  deed  has  been  paid. 
This  is  an  action  alleging  nonpayment  of  this 
debt;  that  the  trustee  has  refused  to  foreclose 
the  said  trust,  but  has  canceled  the  deed  in 
trust  on  the  margin  of  the  registration  there- 
of; and  asks  for  a  judgment  against  L.  A.  Mc- 
Gowan, and  to  set  aside  the  attempted  can- 
cellation, and  for  foreclosure,  and  payment 
of  the  debt  out  of  the  proceeds.  Tlie  Jury 
having  found  that  the  indebtedness  was  ow- 
ing by  G.  A.  McGowan,  and  that  it  had  not 
been  paid,  the  court  gave  no  personal  judg- 
ment against  L.  A.  McGowan,  but  ordered  a 
foreclosure  of  the  trust  deed,  and  payment 
of  the  sum  therein  secured  to  the  plaintiff 
out  of  the  proceeds  of  sale. 

It  is  well  said  in  the  opinion  of  Mr.  Jagtioe 
WALKBB,  «*The  question  must  be  decided 
according  to  the  law,  and  without  regard  to 
any  principle  of  fairness,^  or,  as  Jud^e  Dan- 
iel said  long  ago,  **We  cannot  be  wiser  than 
the  law."  The  law  is  explicit  It  provldea 
(Code,  $  589),  "No  person  offered  aa  a  v^itness, 
shall  be  excluded  by  reason  of  his  interest  in 
the  event  of  the  action."  Section  600  ex- 
cludes a  party,  etc,  to  the  action,  in  his  own 
behalf,  etc.,  only  when  testifying  as  to  a 
personal  transaction  with  a  person  deceased, 
and  then  only  **against  the  personal  r^nre- 
sentative  of  the  deceased  person,"  or  against 
the  person  succeeding  to  the  title  of  the  de- 
ceased. Here  the  personal  r^resentatlTe  of 
the  deceased  is  not  a  party  to  the  action,  nor 
does  the  defendant  succeed  to  his  title.  Q. 
B.  D.  The  deceased  never  had  any  title  to 
be  conveyed.  Had  he  survived  his  wife,  he 
might  have  been  tenant  by  the  curtesy  if  she 
had  not  devised  the  property  away.  It  was 
barely  a  poasihility,  certainly  not  a  vested 
interest  The  deceased  was  expressly  inhib- 
ited by  the  Constitution  from  having,  ex  Jure 
mariti,  any  interest  in  the  property  of  his 
wife,  which  "shall  be  and  remain  the  sole 
and  separate  estate  and  property  of  such 
female  •  •  •  as  if  she  were  unmarried." 
The  joinder  of  the  husband  was  not  to  con* 
vey  his  title  and  estate,  for  he  had  none^  but 
was  merely  the  "written  assent"  required  to 
authorize  the  wife's  conveyance.  In  Bryant 
V.  Morris  it  is  stated  that  the  court  read  into 
the  statute  what  was  not  there,  for  it  says 
that  it  was  "not  within  the  letter"  of  the 
law.  Accordingly  that  opinion  has  been  dis- 
tinguished, and  never  dted  and  affirmed  as  a 
precedent,  and  the  law  for  the  last  26  yean 
has  been  uniformly  held  in  accordance  witih 
the  plain  letter  of  the  statute.  Shields  v. 
Smith  (1878)  70  N.  O.  517,  affirmed  since  in 
Ledbetter  v.  Graham,  122  N.  C.  754,  20  & 
B.  1036,  which  is  "on  all  fours"  with  this 
case,  and  Bunn  v.  Todd,  107  N.  O.  260^  n 
S.  B.  1013,  which  last  analyses  the  statute, 
and  points  out  that  no  person  is  disqualifled 
unless  he  is  a  party  to  the  action,  and  then 
only  as  to  a  personal  transactioii  with  the 
deceased,  and  In  such  cases  only  when  tbm 
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otber  party  l8  a  personal  representBtiye  of 
the  deceased  or  holds  his  tltle^  neither  of 
which  is  the  case  here.  Shields  ▼.  Smith,  79 
N.  C.  517,  is  also  cited  with  approyal  on  this 
point  In  Morgan  t.  Bunting,  86  N.  O.,  at  page 
69,  citing  several  cases;  Gidney  ▼.  Moore, 
86  N.  C4  at  page  491,  also  citing  numerous 
cases;  Hawkins  ▼.  Carpenter,  85  N.  C.  484. 
No  point  in  section  590  has  been  better  set- 
tled. Morris  v.  Bryant  was  a  decision  made 
wheji  the  Code  was  new,  and  which  stated 
therein  that  it  was  contrary  '"to  the  letter 
of  the  law."  As  above  stated,  it  has  not 
been  directly  affirmed  since  in  any  ease,  but 
has  been  disregarded  and  effectually  overrul- 
ed by  above  dedsions. 

If,  however,  the  express  provision  of  the 
law  Is  not  to  govern  ns^  but  our  own  con- 
ceptions of  fahmess,  we  must  remember  that 
the  defoidant  L.  A.  McGowan  testified  at 
length  as  to  the  whole  matter,  and  there  is 
no  provision  of  law  disqualifying  her.  The 
burden  was  upon  her  to  prove  payment,  and 
it  would  be  manifestly  unfair,  were  she  to 
be  competent,  and  the  plaintiff  incompetent 
against  her,  the  real  defendant,  and  against 
Davenport,  her  codef endant,  when  the  plain- 
tiff is  seeking  no  relief  against  the  estate 
of  the  deceased,  and  the  estate  is  not  a  party 
to  the  action. 

What  effect  the  Judgment  may  have  against 
the  estate  of  the  deceased  in  any  future  ac- 
tion against  it  by  the  defendant  is  not  before 
us.  The  plaintiff  has  no  interest  in  that  mat- 
ter whicb  can  be  served  by  his  testimony  here, 
and  it  is  his  interest  only  in  this  action  which 
can  disqualify  him,  and  then  only  in  the 
cases  prescribed  by  the  statute.  The  execn- 
tlon  of  the  deed  in  trust  and  its  registration 
are  admitted  in  the  answer,  and,  besides, 
those  acts  were  not  a  "personal  transaction" 
between  the  plaintiff  and  the  deceased.  Me- 
CaU  T.  Wilson,  101  N.  C.  598,  8  8.  E.  225; 
Thompson  v.  Onley  (N.  C.)  1  8.  B.  620. 

John  C.  McGowan,  sure^  on  the  prosecu- 
tion bond,  was  a  competent  witness  for  the 
same  reasons  above  given  as  to  the  plaintiff. 
There  veas  error,  however,  in  permitting  him 
to  prove  the  declarations  of  O.  A.  McGowan, 
for  tho  vary  reason  that,  his  personal  repre- 
sentative not  being  a  party,  such  declarations 
were  mere  hearsay.  For  this  reason,  there 
should  be  a  new  trial. 

There  was  no  offer  to  make  the  personal 
l«presentatlve  of  G.  A.  McGowan  a  party, 
and  no  exception  that  he  was  not  a  neces- 
sary party  to  this  action,  and  that  point  la 
not  before  us.  In  Fraser  v.  Bean,  96  N.  O. 
327,  2  S.  B.  159,  it  was  held  that  the  admin- 
istrator is  not  a  necessary  party,  even  when 
the  land  on  which  the  mortgage  is  to  be  fore- 
closed belonged  to  the  intestate;  affirming 
Averett  v.  Ward,  45  N.  C.  192.  Here  the 
Intestate  had  never  had  any  interest  in  it, 
but  merely  gave  his  marital  assent  to  the 
mortgage  by  his  wife,  as  above  stated.  It 
would  seem,  however,  that,  as  a  surety  may 
be  sued  without  joining  the  principal,  the 


property  put  up  as  security  may  be  subjected 
without  such  Joinder,  especially  when,  as 
here,  the  surety  does  not  ask  that  the  prin- 
cipal be  made  a  party. 


(134  N.  C.  691) 

VOORHEBS,  MILLBR  ft  CO.  v.  PORTER 

et  al. 

(Supreme  Court  of  North  Carolina.    April  5, 
1904.) 

▲CnORS— BSLira^APPKAIi—CONTBAOTS— AOBES- 

MXNT  TO  PAT  ANOTHSa'S  DEBT— ACTION 

BY  OBBDITOB— QUABANTT. 

1.  On  appeal  a  caae  is  heard  on  the  facts  al- 
leged in  the  pleadinra,  and  where  the  plaintiffs 
have  set  forth  sodi  facts  as  entitled  them  to  re- 
lief they  will  not  be  restricted  to  that  demand- 
ed hi  their  prayer  for  Judgment,  but  may  have 
any  additional  relief  not  inconsistent  with  the 
pleadings  and  the  facts  proved. 

2.  Where  the  purchaser  of  a  stock  of  goods 
agreed,  in  consideration,  for  the  transfer,  to 
pay  the  debts  of  the  seller,  and  subsequently  the 
purchaser  made  an  assignment  of  all  his  proper- 
ty for  the  benefit  of  his  creditors,  a  creditor  of  the 
seller  was  entitled  to  have  the  assignee  account 
with  him,  and  entitled  to  recover  from  the  as- 
signee if  he  had  sufficient  assets  under  the  as- 
signment for  that  purpose. 

3.  Where  the  purchaser  of  goods  aneed,  in 
consideration  of  the  transfer,  to  pay  the  debts 
of  the  seller,  and  a  third  person  covenanted 
that  the  purchaser  should  faithfully  perform 
the  contract,!  such  person  was  an  absolute  guar- 
antor of  payment,  and  a  creditor  of  the  seller 
might  sue  him  without  first  proceeding  against 
the  principal. 

Appeal  from  Superior  Court,  Buncombe 
County;  B.  B.  Jones,  Judge. 

Action  by  Voorbees,  Miller  ft  Ca  against  J. 
A.  Porter,  as  trustee,  and  others.  From  a 
Judgment  as  of  nonsuit  in  favor  of  defendant 
Porter,  plaintllfs  appeal.    Reversed. 

Action  to  recover  a  debt  due  to  the  plain- 
tilTs  by  O.  D.  Blanton,  and,  for  that  purpose 
(1)  to  set  aside  an  assignment  by  him  to  J. 
D.  Brevard  alleged  to  be  fraudulent,  (2)  to 
eiiforce  a  trust  as  to  certain  funds  in  the 
possession  of  Brevard  under  a  contract  with 
Blanton  that  he  would  pay  the  same  to  Blan- 
ton's  creditors,  and  (3)  to  recover  against  J. 
A.  Porter  and  J.  B.  Bostic  the  amount  of 
plaintiffs'  debt  upon  their  covenant  given  to 
Blanton  by  which  they  guarantied  a  per- 
formance of  said  contract  by  Brevard  and 
the  payment  of  the  money  by  him  to  the 
creditors.  In  November,  1892,  Blanton  was 
indebted  to  the  plaintiffs  in  the  sum  of  $3,- 
445.50  for  goods  sold  and  delivered,  and  for 
which  Blanton  gave  the  plaintiffs  his  two 
several  promissory  notes,  with  Cobb,  Bostic, 
and  W.  M.  Blanton  as  sureties.  Plaintiffs 
obtained  judgment  on  these  notes  in  the  fed- 
eral court,  but  were  unable  to  collect  any 
part  of  the  amount  due  upon  the  judgment, 
because  of  the  insolvency  of  the  defendants. 
On  December  80,  1903,  Blanton  executed  to 
J.  D.  Brevard  an  Instrument  in  writing,  by 
which  he  sold  and  conveyed  to  him  his  stock 
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of  goods,  wares,  and  mercbandise  at  their 
cost,  less  12V6  per  cent,  and.  In  consideration 
thereof,  Brevard  agreed  that,  after  retaining 
f3,000  to  pay  a  debt  due  to  him  from  Blan- 
ton,  he  would  hold  the  purchase  money,  and 
apply  the  same  to  the  payment  of  (1)  all 
debts  due  by  Blanton  on  which  Brevard  Is 
surety  or  indorser,  and  (2)  all  the  other  debts 
owing  by  Blanton  upon  which  Bostlc  or  Ck>bb 
Is  surety.  It  was  then  provided  that  the  sur- 
plus, if  any,  should  be  paid  to  Blanton.  On 
the  same  day  Bostic  and  Porter  ezecnted 
their  guaranty,  by  which  they  agreed  that 
Brevard  should  **faithfully  keep  and  peiv 
form  all  the  covenants  and  agreements  to  be 
by  him  k^t,  done  and  performed  according 
to  the  terms  of  the  foregoing  contract,  dated 
this  day,  between  him  and  Blanton,**  and 
'^at  he  will  pay  faithfully  the  price  of  the 
goods  sold  to  him  by  said  contract  according 
to  the  terms  thereof  and  as  therein  stated,** 
and  they  did  "Jointly  and  severally  guaranty 
such  performance  and  payment"  There 
was  a  provision  in  the  contract  between  Blan- 
ton and  Brevard  that  the  goods  sold  and  con- 
veyed to  Brevard  should  be  inventoried  so  as 
to  describe  and  identity  the  goods  more  def- 
initely, and  so  as  to  ascertain  the  ezalct 
amount  of  the  purchase  price  to  be  held  by 
Brevard  for  the  creditors  and  to  be  paid  to 
them.  An  inventory  was  accordingly  made, 
and  the  net  amount  of  the  purchase  money 
ascertained  to  be  $18,158.47.  On  March  8, 
1904,  J.  D.  Brevard  made  a  general  assign- 
ment to  J.  a1  Porter  of  all  his  property  for 
the  benefit  of  his  creditors.  There  was  evi- 
dence tending  to  show  the  execution  of  the 
several  instruments  above  mentioned,  and  al- 
so to  show  that  Cobb,  Bostic,  O,  D.  Blanton, 
and  W.  N.  Blanton  are  insolvent.  The  plain- 
tiifs  allege  that  Porter  had  received  the  prop- 
erty assigned  to  him  by  Brevard,  and  sold  it, 
and  had  failed  to  execute  his  trust  by  paying 
the  proceeds  of  the  sale  or  the  price  of  the 
goods  to  the  creditors  of  Brevard  as  required 
to  do  by  the  assignment,  and  "that  neither 
the  said  Brevard,  the  said  Bostic,  nor  the 
said  Porter  has  ever  paid  anything  to  the 
plaintiffs,  although  the  plaintiffs  were  en- 
titled to  be  paid  by  virtue  of  the  terms  of 
said  contract,  and  although  they  have  re- 
peatedly demanded  payment,"  and  that, 
while  the  assets  received  by  Porter  under  the 
assignment  amounted  to  |30,000,  he  has  not 
paid  out  exceeding  $5,000  to  the  creditors  of 
Brevard,  nor  has  he  accounted  for  the  pro- 
ceeds of  sale  received  by  him,  as  it  was  his 
duty  as  assignee  to  do.  The  defendants  in 
this  suit  are  Bostic,  Cobb,  and  Brevard,  and 
J.  B.  Porter,  individually  and  as  assignee  of 
J.  D.  Bievard.  The  prayer  of  the  complaint 
Is  as  follows:  ''(1)  That  the  deed  of  assign- 
ment from  the  defendant  J.  D.  Brevard  to 
the  defendant  J.  A.  Porter  be  declared  to  be 
fraudulent  and  void,  and  that  the  said  Bre- 
vard and  Porter  account  for  the  said  assets 
and  proceeds  thereof.  (2)  For  Judgment 
against  the  said  Porter  and  the  defendant  J. 


B.  Bostic  upon  the  contract  mentioned  in 
paragraph  7  of  the  complaint.  (3)  For  such 
other  and  further  relief,"  etc.  At  the  close  of 
the  plaintiffs*  evidence^  the  defendant  Porter, 
individually  and  as  assignee  of  Brevard, 
moved  to  dismiss  the  complaint,  and  for  Judg- 
ment as  in  case  of  nonsuit  Motion  granted, 
and  plaintiffs  excepted  and  appealed  from 
th»  Judgment 

Merrimon  ft  Merrimon,  for  appellants.  F. 
A.  Sondley  and  Tucker  ft  Murphy,  for  ap- 
peiiee* 

WALKBR,  J.  (after  stating  the  case).  It 
appears  in  the  record  that  the  court  below 
was  of  the  opinion  the  plaintiffs  could  not 
recover  because  they  were  not  In  privity  with 
the  parties  to  the  contract  of  December  80, 
1902,  by  which  Blanton  conveyed  his  stock 
of  goods  to  Brevard,  and  the  plaintiffs  there- 
fore could  not  sue  upon  the  contract,  but  were 
excluded  from  doing  so  by  the  rule  laid  dovni 
In  Morehead  v.  Wriston,  73  N.  O.  398,  and 
Peacock  v.  Williams,  98  N.  O.  324, 4  S.  B.  6GQ, 
and  much  of  the  argument  in  this  court  was 
addressed  to  this  feature  of  the  case.  It  is 
also  stated  in  the  record  that  in  the  argu- 
ment of  the  motion  to  nonsuit  in  the  lower 
court  the  plaintiffs*  counsel  admitted  that 
there  was  no  cause  of  action  for  subrogation, 
nor  was  any  such  equity  claimed  by  the 
plaintiffs  undar  the  contract  between  Blanton 
and  Brevard  of  December  30th,  and  that 
counsel  further  argued  that  while  said  con- 
tract was  a  bill  of  sale  It  constituted  Bre- 
vard a  trustee  of  the  purchase  price  for  the 
purpose  of  paying  It  to  the  creditors  of  Blan- 
ton, and  that  the  plaintiffs  had  a  primary 
equity  to  have  it  so  applied,  and  that  to  en- 
force that  equity  they  could  sue  Brevard  and 
Porter  directly,  and  also  sue  Porter  on  his 
guaranty  hereinafter  mentioned.  It  was  ar- 
gued by  the  d^endants'  counsel  In  this  court 
that  '*there  is  no  allegation  In  the  complaint 
of  any  contract  between  Blanton  and  Brevard 
to  any  extent  for  the  benefit  of  the  plain- 
tiffs," and  that  the  plaintiffs  In  their  plead- 
ing simply  assert  the  right  to  follow  the 
goods  in  the  hands  of  Brevard  as  trustee,  and 
do  not  aver  that  Brevard  Is  Individually  the 
creditor  of  the  plaintiffs. 

We  simply  mention  these  matters  for  the 
purpose  of  stating  that  we  are  not  bound 
here  by  any  argument  that  counsel  made  be- 
low. We  hear  the  case  upon  the  facts  al- 
leged in  the  pleadings,  and  if  the  plaintiffs 
have  set  forth  In  their  complaint  such  facts 
as  entitle  them  to  relief  they  will  not  be  re- 
stricted to  the  relief  demanded  In  their  pray- 
er for  Judgment  but  may  have  any  additional 
and  different  relief  which  is  not  inconsistent 
with  the  facts  so  alleged  in  thehr  complaint, 
It  being  the  pleadings  and  the  facts  proved 
which  determine  the  measure  of  relief  to  be 
administered.    Knight  r.  Houghtalling,  86  N. 

C.  17.  In  this  case,  it  makes  no  difference^ 
if  such  is  the  fact»  that  the  plaintiff  does  not 
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distinctly  claim  that  tbe  contract  between 
Blanton  and  Brevard  was  for  the  benefit  of 
tbe  plaintiffs,  and  that  be  does  claim  only 
that  Brevard  held  the  goods  in  trust,  and 
makes  no  claim  against  Brevard  individually. 
He  simply  sets  forth  the  facts  of  the  case  ac- 
cording to  his  version  of  them,  which  is  the 
proper  way  to  do,  and  upon  those  facts  he 
prays  for  an  accounting  from  Brevard  and 
Porter  "for  the  said  assets  and  the  proceeds 
thereof,"  meaning  the  assets  received  under 
the  contract  and  assignment,  and  for  Judg- 
ment against  Porter  and  Bostic  as  guarantors 
of  the  performance  by  Brevard  of  the  con- 
tract, and  for  such  other  and  further  relief 
as  they  may  be  entitled  to  have  in  the  prem- 
ise&  We  cannot,  therefore,  agree  with  the 
learned  counsel  for  the  defendants  that  the 
plaintiffs  are  not  entitled  to  call  for  a  show- 
ing from  Brevard  and  Porter  as  to  the  ad- 
ministration of  their  several  and  respective 
trusts  under  the  contract  and  assignment,  if 
the  facts  Justify  such  relief,  even  though  the 
plaintiffs  may  not  have  made  any  special  or 
particular  claim  for  that  relief;  but  it  is  our 
opinion  that  the  facts  are  sufficiently  set 
forth  In  the  complaint  to  entitle  them  to  such 
relief,  and,  if  Brevard  and  Porter  have  com- 
mitted a  breach  of  their  trusts,  they  are  fur- 
ther entitled  to  Judgment  against  them  re- 
spectively for  any  damages  they  have  sus- 
tained by  reason  thereof. 

The  case,  in  one  aspect  of  it  turns  upon 
the  question  whether  the  plaintiffs  can  sue 
Brevard  for  failing  to  pay  over  to  tliem 
their  share  of  the  price  he  agreed  to  pay  for 
the  property  sold  to  him  by  Blanton,  and  we 
are  unable  to  see  why  he  cannot  do  so.  The 
case  is  not  like  Morehead  v.  Wriston,  supra. 
In  that  case  the  substance  of  the  agreement 
was  that  Wriston,  the  incoming  partner, 
would  indemnify  the  old  firm  againist  the 
payment  of  its  debts,  and  this  view  of  the 
case  is  fully  explained  and  made  clear  by 
Smith,  G.  J.,  in  Peacock  v.  Williams,  88  N. 
C.  324,  4  S.  E.  550,  in  which  he  says:  'The 
agreement  is  in  substance  one  for  the  in- 
demnity of  the  owner  of  the  property  against 
its  being  subjected  to  the  asserted  lien,  and 
is  solely  between  the  parties  to  it,  with 
whom  the  plaintiff  is  not  in  privity.  Here 
there  is  no  promise  to  pay  the  plaintiff,  and 
the  defendant  lias  no  funds  with  which  to 
make  the  payment*'  It  will  be  observed 
that  the  distinction  between  the  cases  arises 
out  of  the  particular  nature  of  the  contract, 
whether  it  be  one  strictly  of  indemnity,  or 
one  in  which  there  is  a  direct  and  express 
promise  to  pay  to  the  creditor  the  amount 
of  his  claim  out  of  the  funds  placed  in  the 
hands  of  the  party  who  is  sought  to  be  char- 
jred,  or  which  are  held  by  him  for  that  spe- 
cific purpose.  This  doctrine,  that  the  cred- 
itor may  himself  sue  directly  the  party  so 
holding  the  funds  which  have  been  ded- 
icated by  the  debtor  to  the  payment  of  the 
claims  of  his  creditors,  is  recognized  in  Wood- 
cock ▼.  Bostic  118  N.  a  822,  24  S.  B.  362, 
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as  is  also  the  creditor's  right  to  proceed  in 
equity  to  Iiave  the  fund  applied,  according 
to  the  intention  of  the  debtor  and  the  agree- 
ment of  the  party  wlio  holds  it;  to  the  uses 
for  which  it  was  created,  whether  the  right 
con  be  enforced  at  law  or  not  It  is  true  the 
court  held  in  that  case  that  the  action  was 
in  form  ex  contractu,  and  that,  as  the  guaran- 
ty of  Ray  to  Settle  and  Bostic  was  not  as- 
signable, even  to  the  plaintiff,  Mrs.  Wood- 
cock, the  plaintiff  could  not  recover;  but 
there  is  a  strong  intimation  that  she  could 
have  recovered  if  she  had  properly  pleaded 
her  equity,  or  set  forth  facts  upon  which 
equitable  relief  could  be  based.  When  the 
court  said  in  that  case,  "she  cannot  have 
equitable  relief,  because  she  lias  prayed  for 
none,"  it  simply  meant  that  there  was  no 
sufficient  allegation  of  an  equity  upon  which 
a  prayer  for  such  relief  could  be  predicated, 
for  we  find  it  to  be  well  settled  by  the  deci- 
sions of  this  court  that,  if  the  plaintiff  in 
his  complaint  states  facts  sufficient  to  en- 
title him  to  any  relief,  this  court  will  grant 
it,  though  there  may  be  no  formal  prayer 
corresponding  with  the  allegation,  and, even 
though  relief  of  another  kind  may  be  de- 
manded. Knight  V.  Houghtalling,  supra; 
Gillam  v.  Insurance  Co.,  121  N.  G.  369,  28 
8.  E.  470.  In  the  case  last  cited.  Clark,  J., 
for  the  court  says:  "Under  the  Code  the 
demand  for  relief  is  inmiaterial,  and  the  court 
will  give  any  Judgment  Justified  by  the 
pleadings  and  proof  ,"~citing  numerous  cases. 
Clark's  Code  (3d  Ed.)  p.  581,  and  notes  to 
section  425. 

In  the  case  at  bar,  all  the  facts  which  in 
oar  opinion  are  necessary  to  constitute  a 
good  cause  of  action,  even  in  eqaity»  are  set 
forthj  and,  besides  the  prayer  for  special 
relief,  there  is  a  prayer  for  general  relief, 
or,  to  be  more  accurate,  for  other  and  for* 
ther  relief  than  that  specially  demanded.  If 
the  plaintiffs  by  their  pleadings  and  proof 
are  entitled  to  recover  against  the  defend- 
ants Brevard  and  Porter,  even  by  way  of 
subrogation,  we  would  direct  that  relief 
to  be  administered,  notwithstanding  that  in 
the  argument  below  the  particular  equity 
was  not  claimed  but  disclaimed,  because  we 
,  act  in  the  adjudication  of  rights^  not  upon 
arguments,  but  upon  the  pleadings  and  evi- 
dence, when  there  has  been  an  involuntary 
nonsuit  as  in  this  case,  or  upon  tbe  plead- 
ings and  findings  of  the  Jury  when  there  has 
been  a  verdict  the  arguments  of  counsel 
being  only  intended,  to  aid  us  in  understand- 
ing the  case,  and  not  being  in  any  sense  an 
estoppel  upon  counsel  or  the  party  whom  he 
may  represent  Parties  are  bound  by  ad- 
mission of  facts,  but  not  by  arguments  or 
admissions  as  to  the  law.  Arguments  of 
coimsel  are  exceedingly  valuable  in  enabling 
•QB  to  ascertain  the  true  principles  of  law  up- 
on which  the  decision  of  the  cause  in  its  last 
analysis  must  rest  and  especially  so  when 
they  are  as  searching,  able,  and  exhaustive 
as  they  were  in  the  case  at  bar,  and  exhibit 
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■ucb  a  complete  fnastery  by  counsel  of  the 
facts  and  law  of  the  case,  but  parties  must 
not  be  concluded  or  prejudiced  by  any  mis- 
taken view  of  the  law  presented  during  the 
course  of  the  argument  in  the  lower  court 
or  in  this  court  A  contrary  course  would 
result  in  our  decidipg  the  case  not  according 
to  the  law  but  according  to  the  argument 
We  do  not  intend  to  imply,  for  we  do  not 
think,  that  any  admission  has  been  made  in 
this  case  in  arguendo  calculated  to  prej- 
udice the  plaintiffs,  whose  counsel  may  have 
chosen  wisely  and  well  among  the  several 
grounds  of  action  open  to  him,  and  who  may 
have  selected  the  strongest  one  upon  which 
to  base  his  claim  for  relief. 

It  is  not  necessary  that  the  plaintiffs  should 
show  in  this  case  any  right  to  equitable  re- 
lief by  way  of  subrogation.  They  contend 
that  their  equity,  or,  more  pn^erly  speaking, 
their  cause  of  action,  whether  legal  or  eq- 
uitable. Is  a  primary  and  not  a  secondary 
one;  that  Brevard,  as  the  consideration  for 
the  purchase  of  the  goods,  promised  and 
agreed,  not  merely  to  indemnify  Blanton 
against  any  and  all  claims  of  his  credit<HV, 
but  to  pay  directly  and  immediately  to  his 
creditors  who  are  named  in  the  contract,  and 
in  the  order  and  according  to  the  classifica- 
tion therein  stated,  all  of  the  said  claims. 
This^  the  plaintiffs'  counsel  argued,  impresses 
a  trust  upon  the  purchase  price  of  the  goods 
in  the  hands  of  Brevard.  Ck>nceding  this  to 
be  so,,  we  do  not  see  how  the  condition  of  the 
plaintiffs  is  improved  by  reason  of  it  If 
Blanton  had  placed  in  the  hands  of  Brevard 
a  fund  for  the  payment  of  his  debts,  or  if 
Brevard,  when  he  purchased  the  goods,  had 
set  apart  a  certain  fund  in  payment  of  the 
purchase  price  of  the  goods  and  for  the 
purpose  of  paying  Blanton*s  creditors,  and 
if  either  of  the  funds,  being  capable  of  iden- 
tification, had  gone  into  the  hands  of  Porter 
as  assignee,  the  plaintiffs,  or  any  other  cred- 
itor of  Blanton  mentioned  in  the  contract 
with  Brevard  could  follow  the  fund  In  the 
hands  of  Porter  and  subject  it  to  the  pay- 
ment of  his  claim.  But  such  is  not  the  case 
here.  The  purchase  price  of  the  goods  con- 
sisted merely  in  the  promise  of  Brevard  to 
pay  the  claims  of  creditors,  which  he  failed 
to  do,  and,  while  he  Is  liable  to  Blanton  or 
to  his  credit(Nrs  tor  this  breach  of  bis  con- 
tract he  did  not  assign  to  Porter  any  part 
of  his  pnH)erty  which  can  be  said  to  represent 
a  trust  fund,  and  which  can  be  applied  to 
the  claims  of  Blanton*s  creditors  in  prefer- 
ence to  the  Qiaims  of  other  creditors  secured 
by  Brevard's  assignment  In  other  words, 
the  law  will  not  compel  the  assignee  to  set 
aside,  for  the  benefit  of  Blantcm  or  his  cred- 
itors, an  amount  equal  to  the  inventoried 
value  of  the  goods  received  by  Brevard  un- 
der the  contract  in  payment  of  the  purchase 
price  of  the  gooda 

But  the  plaintiffs  are  entitled  to  relief  in 
another  aspect  of  the  case.  In  the  first  place, 
they  are  creditws  of  Blanton,  and  are  entitled 


to  receive  payment  of  their  claims  from  Bre- 
vard under  the  provisions  of  the  contract  by 
which  the  latter  purchased  the  gooda  and 
agreed  to  pay  Blanton's  debts,  and  being 
thus  secured*  and  Brevard  having  failed  to 
pay  them  the  share  to  which  they  are  enti- 
tled under  the  contract,  they  have  the  right 
to  call  on  Brevard  for  an  account  of  the 
debts  and  liabilities  of  Blanton  secured  by 
the  contract  and  of  the  amount  of  tbe  pur- 
cliase  price  applicable  thereto,  so  as  to  as- 
certain the  amount  due  from  Brevard  to  them, 
and  this  amount  they  can  recover  from  the 
assignee  of  Brevard  if  he  has  received  any 
assets  which  should  be  api^ed  to  the  pay- 
ment of  this  debt  They  acquired  no  priority 
by  reason  of  the  peculiar  nature  of  Brevard's 
liability  to  them,  but  they  occupied  the  same 
position  that  they  would  have  held  if  they 
had  been  general  creditors  of  Brevard  at  the 
time  of  the  assignment  They  are  entitied, 
Uiough,  to  have  the  assignee  of  Brevard  ac- 
count with  them,  so  tliat  it  can  be  ascertain- 
ed whether  there  are  any  assetrin  Ms  hands 
j  which  should  be  devoted  to  the  payment  of 
their  claims  against  Brevard. 

Tbe  plaintiffs  are  also  entitied  to  recover 
from  Porter,  as  guarantor,  the  amount  due 
them  from  Brevard  under  the  contract  with 
Blanton,  and  Porter  may  absolve  himself 
from  this  liability  if  he  has  sufficient  assets 
for  that  purpose,  or  reduce  the  amount  there- 
of, if  he  sees  fit  to  do  so,  by  voluntarily  pay- 
ing tbe  plaintiffs  whatever  Is  due  them  under 
the  assignment;  and,  if  the  plaintiffs  cannot 
make  the  full  amount  due  them  under  the 
Brevard  contract  out  of  Porter,  they  can  re- 
cover the  balance  out  of  any  assets  in  the 
hands  of  Porter,  as  assignee,  which  are  ap- 
plicable to  the  payment  of  their  claims;  and, 
conversely,  if  the  assets  in  the  liands  of  the 
assignee  are  not  sufficient  to  pay  their  claims, 
then  Porter,  as  guarantor,  will  be  liable  for 
the  balance.  But  the  plaintiffs  may  proceed 
against  Porter  in  the  first  Instance  for  the 
recovery  of  the  entire  amount,  or  against 
the  assignee  toe  an  account  and  settiement 
of  his  trust  and  the  payment  of  the  amount 
due  to  them,  or  they  may  proceed  against 
both,  as  they  may  be  advised.  See  Brown 
v.  Bank,  79  N.  O.  244,  as  explained  and  dis- 
tinguished in  Bank  v.  Alexander,  85  N.  G. 
852.  As  Porter  covenanted  that  Brevard 
should  faithfully  perform  the  stipulations  of 
his  conti:act  with  Blanton,  and  "faithfully 
pay  the  price  of  the  goods  sold  to  him  by  said 
contract  according  to  the  terms  thereof,"  he 
is  an  absolute  guarantor  of  payment  as  dis- 
tinguished from  a  guarantor  of  collection, 
and  the  plaintiffs  have  the  right  to  sue  him 
Immediately  upon  his  default,  without  first 
proceeding  against  and  ochausting  the  prin- 
dpaL  Jones  v.  Ashford,  79  N.  C.  172;  Jen- 
kins V.  Wilkinson,  107  N.  O.  707, 12  S.  EL  680, 
22  Am.  St  Rep.  911;  Hutchins  v.  Bank,  130 
N.  G.  285,  41  S.  B.  487;  Gowan  v.  Roberts 
(at  this  term)  46  S.  B.  979. 
We    have   stated   the    general    principles 
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which  we  think  are  applicable  to  this  case, 
and  which,  as  we  wlU  now  proceed  to  show, 
are  sustained  by  recent  decisions  of  this 
conrt 

In  Shoaf  y.  Insurance  0>.,  127  N.  C.  806^ 
37  8.  B.  451,  80  Am.  St  Rep.  804^  it  appear- 
ed that  the  plaintUT  had  receiyed  a  policy  of 
fire  insurance  from  the  Merchants'  Insurance 
Company,  and  while  the  policy  was  In  force 
the  defendant,  the  Palatine  Insurance  Com* 
pany,  reinsured  all  the  outstanding  risks  of 
the  Merchants'  Company.  By  the  contract 
of  reinsurance  It  was  pioyided  that  no  holder 
of  a  policy  hk  the  Merchants'  Company 
should  be  entitled  to  enforce  the  comtract 
against  the  Palatine  Company,  but  that  they 
should  sue  the  Merchants'  Company  alone, 
and  the  Palatine  Company  agreed  to  pay  all 
claims  legally  arising  and  duly  proyed 
against  the  Merchants'  Company,  and  all 
costs  and  expenses  of  litigation.  In  that 
case  the  court  held  that  the  plaintiff,  whose 
property  had  been  destroyed  by  fire,  and  who 
had  complied  with  the  terms  and  conditions 
of  his  policy,  was  entitled  to  recoyer  against 
the  Palatine  Company.  The  court  thus 
states  the  reason  for  its  decision:  "The 
plaintiffs  were  neither  a  party  to  nor  in  priy- 
ity  with  said  contract  The  question  is» 
haye  th^  an  interest  in  or  arising  out  of 
the  contract?  The  defendant  Is  bound  to  in- 
demnify the  reinsured  for  all  risks  and  loss, 
and  the  reinsured  at  the  same  time  is  bound 
to  indemnify  the  plaintiffs  for  risks  and  loss. 
Does  the  defendant's  liability  Inure  to  the 
benefit  of  the  plaintiffs,  and,  if  so,  can  the 
plaintiffs  directly  enforce  their  claim  for  loss 
against  the  defendant?  The  unearned  pre- 
mium at  the  date  of  the  contract  was  a  part 
of  the  consideration  passing  to  the  defendant 
for  its  risk  and  liability  assumed.  In  this 
unearned  premium  the  plaintiffs  had  an  in- 
terest at  the  time  of  the  reinsurance.  The 
principle  sanctioned  by  seyeral  respectable 
authorities  Is  this:  If  A.,  on  receipt  of  a 
good  and  sufildent  consideration,  agrees  with 

B.  to  assume  and  pay  a  debt  of  the  latter  to 

C,  then  C.  may  maintain  an  action  directly 
on  such  contract  against  A.,  although  O.  is 
not  priyy  to  the  consideration  receiyed  by  A. 
The  case  bef  (Hre  us  seems  to  come  within  the 
same  principle.  Our  Code  (section  177)  pro- 
vides that  eyery  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest  In 
all  the  cases  dose  attention  is  glyen  to  the 
language  of  the  agreement  In  the  present 
case  the  defendant  expressly  assumes  the 
liability  in  case  of  loss,  but  agrees  to  pay  to 
the  Merchants'  Company  only  after  claims 
haye  been  duly  proyed  in  an  action  against 
the  Merchants'  Company.  We  can  see  no 
reason  why  the  plaintiffs  may  not  do  direct- 
ly that  which  it  must  be  admitted  they  can 
do  indirectly,  nor  do  we  see  ,how  the  defend- 
ant is  prejudiced  thereby.  The  defendant 
suggests  no  such  danger,  but  relies  solely 
upon  the  ground  that  it  has  no  contract  with 
the  plaintiffs,'* 


Our  case  is  stronger  than  the  one  Just  cit- 
ed, tor  Breyard  expressly  promised  to  pay  to 
the  creditors  of  Blanton,  and  his  promise 
was  based  upon  a  good  and  sufficient  consid- 
eration. 

In  Gorrell  y.  Water  Co.,  124  N.  a  328,  32 
S.  Ru  720,  46  L.  R.  A.  518,  70  Am.  St  Rep. 
586,  the  plaintiff  sued  the  defendant,  the  wa- 
ter supply  company,  for  damages  to  property 
alleged  to  haye  been  caused  by  the  negligent 
failure  of  the  defendant  to  furnish  water  and 
a  sufficient  pressure  at  its  hydrants  for  the 
purpose  of  extinguishing  a  fire  which  de- 
stroyed her  property,  the  defendant  haying 
preyiously  entered  into  a  contract  witii  the 
dty  of  Greensboro,  where  the  property  was 
situated,  to  supply  said  city  with  water  for 
extinguishing  fires  and  for  other  purposes. 
In  passing  upon  a  demurrer  to  the  complaint 
this  court  through  the  present  Chief  Justice, 
said:  "One  not  a  party  or  pilyy  to  a  con- 
tract but  who  Is  a  benefldary  thereof,  is  en- 
titled to  maintain  an  action  for  its  breach. 
This  has  been  sustained  by  many  dedsions 
elsewhere"— dting  numerous  cases  from  oth- 
er states.  124  N.  C,  at  page  333,  32  a  B; 
720,  46  li.  R.  A«  513.  70  Am.  St  Rep.  60a 

But  still  more  to  the  point  is  the  case  of 
Gastonla  y.  Engineering  Co.,  131  N.  C  863, 
42  S.  B.  868^  in  which  it  appeared  that  one  of 
the  defendants,  the  engineering  company, 
undertook  to  construct  for  the  plaintiff  the 
town  of  Gastonla  "a  waterworks,  sewerage, 
and  lighting  system,"  and  the^other  defend- 
ant the  American  Surety  Company,  by  a 
bond  glyen  for  the  purpose,  guarantied  the 
performance  of  the  contract  by  its  codef end- 
ant  The  plaintiffs,  other  than  the  town  of 
Gastonla,  sued  the  defendants  for  work  and 
labor  performed  for  and  materials  furnished 
to  the  engineering  company  in  the  construc- 
tion of  the  works  uiider  their  contract  The 
court  held  that  the  contract  of  the  engineer- 
ing company  was  made  for  the  benefit  of  the 
persons  who  performed  the  labor  and  fur- 
nished the  material,  and,  as  there  was  an  ex- 
press proylslon  for  the  payment  of  their 
claims,  they  were  the  benefidaries  of  the 
contract  and  that  they  eiUx&r  singly  or  col- 
lectiyely  could  sue  the  engineering  company 
and  its  surety,  and  recoyer  the  amounts  due 
to  them  respectiyely.  The  court  distinguish- 
es the  case  of  Morehead  y.  Wrlston  from  the 
case  then  under  reylew,  by  the  fact  that  in 
the  former  case  there  was  no  indication  of 
any  intent  of  the  parties  that  the  creditors 
of  the  (rid  firm  should  haye  any  benefit  under 
the  contract  the  contract  In  that  case  being 
one  strictly  of  Indemnity.  In  Lacy  y.  Webb, 
ISO  N.  C.  645,  41  S.  ffi.  549,  It  is  said:  "If  the 
state  had  been  nothing  more  than  the  benefi* 
dary  of  the  bonds,  it  could  maintain  this  ac- 
tion," and  "it  is  not  the  case  either  of  subro- 
gation or  substitution."  The  party,  in  other 
words,  for  whose  benefit  the  contract  is  made, 
is  the  real  party  in  interest  under  the  Code, 
and  sues  in  his  own  right,  and  not  in  anoth- 
er's right  to  which  he  is  subrogated  by  any 
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principle  ot  equity;  "and  especially  is  this 
true  when  the  money  due  under  the  contract 
is  made  payable  directly  to  him. 

But  we  think  the  case  of  Mason  y.  Wilson, 
84  N.  O.  51,  37  Am.  Rep.  612,  U  directly  in 
point.  The  doctrine  there  stated  is  that  if 
a  third  person  promises  the  debtor  to  pay  his 
antecedent  debts  in  consideration  of  property 
placed  in  the  hands  of  the  promisor  by  the 
debtor  for  the  purpose,  which  is  afterwards 
converted  into  money,  the  creditors  may  re* 
coyer  on  the  promise  or  for  money  had  and 
received,  "for  although,"  says  the  court,  "the 
promise  is  in  words  to  pay  the  debt  of  anoth- 
er, and  the  performance  of  it  discharges  that 
debt,  still  the  consideration  was  not  for  the 
benefit  or  ease  of  the  original  debtor,  but  for 
a  purpose  entirely  collateral,  so  as  to  create 
an  original  and  distinct  cause  of  action"; 
and  it  is  immaterial,  as  is  further  said  by 
the  court,  whether  the  liability  of  the  orig- 
inal debtor  is  continued  or  not,  the  promise 
b^ng  an  independent  and  original  one, 
founded  upon  a  new  consideration,  and  bind- 
ing upon  the  promisor.  In  our  case,  though 
the  property  was  not  received  for  the  pur- 
pose of  being  converted  into  money  in  order 
to  pay  the  debt  out  of  the  proceeds,  the 
promise  to  purchase  it  at  a  fixed  price,  and 
to  pay  the  amount  of  that  price  to  the  cred- 
itors of  the  vendor,  amounts  to  the  same 
thing,  and  brings  our  case  within  the  prin- 
ciple of  the  third  class  mentioned  in  Mason 
V.  Wilson  (which  authorizes  the  creditor  to 
sue  directly),  namely  "when  the  promise  to 
pay  the  debt  of  another  arises  out  of  some 
new  and  original  consideration  of  benefit  or 
harm  moving  between  the  original  contract- 
ing parties."  In  such  a  case  the  creditors 
may  sue  the  promisor,  whether  his  debtor  re- 
mains liable  to  him  or  not.  Threadgill  v. 
McLendon,  76  N.  C.  24;  Stanly  v.  Hendricks, 
35  N.  0.  86.  In  Draughan  v.  Bunting,  31  N. 
0.,  at  page  13,  Pearson,  J.,  for  the  court, 
says  that  a  new  and  distinct  cause  of  action 
of  the  creditors  against  the  third  person, 
who  receives  money  or  the  proceeds  of  prop- 
erty from  the  debtor  to  pay  his  debt,  arises 
out  of  the  promise,  which  is  implied  by  law 
from  the  receipt  of  the  money  or  the  pro- 
ceeds of  the  property  to  pay  the  debt,  and 
that  the  creditor  may  sue  directly  on  this 
promise.  In  our  case,  Brevard  bought  the 
property,  and  expressly  promised,  as  the  con- 
sideration of  the  purchase,  to  pay  the  debts 
of  Blanton,  and  the  two  cases  are  therefore 
in  principle  the  same.  In  Threadgill  v.  Mc- 
LendMi,  supra,  Pearson,  J.,  for  the  court, 
says  substantially  that,  when  a  party  re- 
ceives property  for  another  upon  a  promise 
to  pay  that  other's  debt,  the  creditor  can  sue 
and  recover,  not  on  any  promise  Implied 
from  the  receipt  of  the  property,  but  on  the 
direct  and  express  promise  to  pay  the 
amount  of  the  debt  The  promise  is  bind- 
ing, and  Inures  directly  to  the  benefit  of  the 
creditor,  because  the  promisor  has  received 
the  consideration,  and  in  Justice  should  be 
made  to  perform  his  undertaking. 


It  was  suggested  on  the  argument  by  the 
plaintiffs'  counsel  that  the  goods  bought  by 
Brevard  from  Blanton  were  charged  with  a 
trust  in  the  hands  of  Brevard  in  favor  of 
Blanton*8  creditors,  and  it  seems  that  some 
courts  have  so  held  the  law  to  be.  Kaiser  v. 
Waggoner,  59  Iowa,  40,  12  N.  W.  754;  HamU- 
ton  V.  Barricklow,  96  Ind.  398.  We  do  not 
know  to  what  extent  the  courts,  in  making 
those  decisions,  were  Infiuenced  by  the  doc- 
trine of  the  vendor's  lien,  which  is  an  equity 
not  recognized  by  this  court 

Again,  it  may  be  that,  If  Brevard  was  in- 
solvent when  the  sale  to  him  was  made.  It 
would  be  void  as  against  Blanton's  creditors, 
and  his  assignee  in  that  case  would  have  to 
account  for  the  goods  to  such  of  Blanton's 
creditors  as  are  mentioned  in  the  contract  if 
the  goods  went  into  his  hands.  But  there  1» 
no  evidence  of  Brevard's  insolvency  at  that 
time.  It  is  not  necessary,  though,  that  we 
should  pass  upon  those  two  questions,  even 
if  they  were  distinctly  raised  in  the  record, 
as  the  plaintiffs  may  be  able  to  recover  the 
amount  of  their  claims  from  Porter  upon  the 
principles  already  stated,  and  the  other  mat- 
ters may  not  be  presented  if  the  case  should 
come  back  to  us  again. 

We  are  of  the  opinion,  upon  a  review  of 
the  whole  case,  that  the  plaintiffs  have  stat- 
ed in  their  complaint  a  good  cause  of  action 
against  Brevard  and  Porter,  and  that  there 
was  evidence  to  sustain  it  The  court  erred 
in  its  ruling.  The  Judgment  of  nonsuit  must 
be  set  aside,  and  a  new  trial  awarded. 

New  trIaL 


(1S4  N.  C.  688> 

STATE  V.  GLARE. 

(Supreme  Court  of  North  Garolhia.    Aprfl  0^ 
1904.) 

HOlflCIDE-HSELF- DEFENSE— HUBDEB  IN  SECOND 
DEGREE  —  DEGREE  OF  PROOF  —  REASONABLE 
DO  UB-T— FELONIOUS  INTENT— INSTBUCTIONS— 
PREJUDICIAL  EBBOB. 

1.  In  a  prosecution  for  murder,  an  Instruction 
that  if  the  jury  were  satisfied  beyond  a  reason- 
able doubt  that  the  defendant  slew  deceased 
with  a  deadly  weapon,  and  were  left  in  doubt  as 
to  the  circumstances  of  mitigation  or  excuse  of- 
fered by  defendant  or  derived  from  the  state's 
evidence,  they  should  convict  of  murder  in  the 
second  degree,  is  erroneous,  as  it  required  him 
to  establish  the  facts  and  circumstances  in  mit- 
igation or  excuse,  not  merely  to  the  satisfaction 
of  the  jury,  but  to  the  exclusion  of  any  doubt. 

2.  In  a  prosecution  for  murder,  an  instruc- 
tion that  the  jury  must  convict  defendant  of 
murder  in  the  second  degi'ee,  if  they  were  left 
in  doubt  as  to  whether  the  deceased  was  making 
a  felonious  assault  on  him,  and  as  to  whether 
the  defendant  believed  or  had  reasonable  ground 
for  belie  vine  that  the  deceased  was  making  an 
assault  on  him,  was  erroneous,  as  it  required 
defendant  to  prove  that  deceased  was  actually 
making  a  felonious  assault,  and  also  that  de- 
fendant at  the  time  had  reasonable  grounds  to 
believe  that  he  was  making  such  an  assault. 

3.  In  a  prosecution  for  murder,  an  instruc- 
tion that,  if  the  jury  were  left  in  doubt  as  to 
the  circumstances  of  mitigation  or  excuse  offered 
by  defendant  or  derived  from  the  state's  evi- 
dence, they  should  convict  of  murder  in  the  sec- 
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end  degree,  b  piejndicial  to  defendant,  though 
he  was  convicted  of  murder  in  the  second  de- 
gree, as  it  directs  the  jury  that  they  cannot 
acqnit  if  the  defendant  has  not  removed  every 
doubt  as  to  matters  in  excuse. 

4.  In  a  prosecution  for  murder,  an  instruction 
that  if  the  deceased  advanced  on  defendant  with 
a  drawn  knife  in  such  manner  as  to  cause  him 
reasonably  to  apprehend,  and  he  did  actually 
apprdiend,  that  he  was  about  to  be  slain  or 
to  receive  enormous  bodily  harm,  the  defendant 
had  the  right  to  stand  his  CTonnd,  and.  If  neces- 
sary, to  take  the  life  of  deceased,  without  re- 
treating, provided  the  assault  made  on  defend- 
ant was  felonious  or  with  felonious  intent,  was 
erroneous,  without  explanation  of  the  meaning 
of  "felonious"  or  **felonious  intent,"  especially 
where  the  jury  had  been  charged  that,  if  defend- 
ant reasonably  apprehended  that  he  was  about 
to  be  slain  or  receive  great  bodily  harm,  he  had 
a  right  to  kill  his  assailant,  without  retreating, 
provided  he  acted  in  good  faith  and  with  ordl- 
nary  fairness. 

5.  The  instruction  was  erroneous  because  it 
was  not  necessary  that  the  assault  on  defendant 
should  have  been  felonious  or  committed  with 
a  felonious  IntenL 

6.  The  instruction  was  erroneous  because  the 
jnxT  could  not  have  acquitted  defendant  if  they 
had  found  that  he  had  a  well-grounded  appre- 
hension that  the  deceased  was  about  to  assault 
him  with  the  intent  to  kill  him  or  to  do  him 
great  lK>dily  harm,  unless  they  further  found 
that  an  assault  had  been  actually  committed 
with  a  felonious  intent 

7.  Under  Code,  I  413,  requiring  the  court  to 
state  in  plain  and  correct  manner  the  evidence 
and  declare  and  explain  the  law  arising  there- 
on, the  duty  of  the  court  to  explain  technical 
words  used  In  instructions  cannot  be  omitted 
because  some  of  the  jury  may  be  able  to  explain 
them. 

8.  Where  an  instruction  states  that,  in  order 
to  justify  the  use  of  a  deadly  weapon  in  self- 
defense.  It  must  appear  that  the  danger  was  so 
urgent  and  pressing  that  to  save  his  own  life 
or  to  prevent  his  receiving  great  bodily  harm 
the  shooting  by  defendant  was  absolutely  neces- 
sary, the  error  as  to  the  existence  of  the  abso- 
lute necessity  to  kill  was  not  cured  by  a  subse- 
quent instruction  explaining  what  kind  of  rea- 
sonable apprehension  that  he  was  about  to  be 
killed  or  to  receive  great  bodily  harm  would 
have  justified  defendant  in  acting  on  the  facts 
and  circumstances  as  they  appeared  to  him. 

9.  Where  deceased  was  attempting  to  kill  an- 
other or  to  do  him  great  bodily  harm,  or  defend- 
ant had  a  well-grounded  belief  or  apprehension 
that  he  was  attempting  to  do  so,  he  had  the 
right  to  interfere  to  prevent  deceased  from  ex- 
ecuting his  intention,  and  if,  while  engaged  in 
the  interference  for  such  lawful  purpose,  de- 
ceased advanced  on  him  in  such  manner  as  to 
induce  defendant  to  reasonably  apprehend,  and 
defendant  did  actually  apprehend,  that  he  was 
about  to  be  killed  or  receive  great  bodily  harm, 
be  was  justified  In  killing  deceased  to  save  his 
own  life  or  to  prevent  great  bodily  harm  to  liim- 
seif. 

Clark,  O.  J.,  dissenting. 

Appeal  from  Superior  Court  Ashe  County; 
Long,  Judge. 

Garfield  Clark  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

R.  A.  Doughton,  R.  Z.  Llnney,  and  Geo.  L. 
Park,  for  appellant  The  Attorney  General, 
for  the  State. 

WALKER,  J.  The  defendant  was  indict- 
ed for  the  murder  of  Charles  Stanberry.  The 
evidence  tended  to  show  that  Stanberzy 
and  Aaa  Miller,  both  being  under  the  influence 


of  liqnor,  were  condng  each  other  In  the  pub- 
lic road,  when  Stanberry  grabbed  Miller  and 
threw  him  to  the  ground,  and  held  him  down 
while  he  brandished  his  knife  over  him,  and 
with  an  oath  threatened  to  cut  his  throat  or 
to  cut  his  head  off.  Miller  begged  Stanb6rry 
not  to  cut  him.  The  defendant  interfered  for 
the  purpose  of  preventing  Stanberry  from  cut- 
ting Miller,  and  as  he  did  so  Stanberry  cursed 
him  and  asked  him  what  he  had  to  do  with 
it,  at  the  same  time  advancing  on  him  with  a 
knife  drawn,  and  in  a  threatening  attitude. 
The  defendant  retreated,  and  when  he  was 
near  the  fence  on  the  side  of  the  road,  and 
not  more  than  four  feet  from  Stanberry,  the 
hitter  ^grabbed  at  the  defendant  with  his 
left  hand  and  tried  to  strike  him  with  his 
right,"  and  the  defendant  thereupon  fired  at 
him  with  his  pistol  and  infiicted  a  wound 
from  wtdch  Slanberry  died  about  a  month 
afterwards.  Before  the  defendant  fired  the 
pistol  he  warned  the  deceased  not  to  advance 
on  him  with  tlie  knife.  While  it  appeared 
that  deceased  was  drunk,  there  was  evidence 
tending  to  show  that  "he  had  good  use  of 
himself."  A  constable  who  was  present  told 
the  bystanders  not  to  let  the  deceased  hurt 
Miller.  Without  reciting  any  more  of  the 
testimony,  it  is  sufficient  to  say  that  it  tended 
to  show  that  the  deceased  was  in  the  act  of 
cutting  MUler,  with  the  present  ability  to  do 
so,  when  the  defendant  interfered  to  pre- 
vent it 

At  the  request  of  the  state  the  court  gave 
the  following  instructions:  "(2)  If  the  jury 
are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  slew  the  deceased  with  a  dead- 
ly weapon,  to  wit,  a  pistol,  and  are  left  in 
doubt  as  to  the  drcumstances  of  mitigation 
or  excuse  offered  by  the  defendant  or  derived 
from  the  state's  evidence,  they  should  convict 
of  murder  in  the  second  degree.  (3)  If  the 
jury  are  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  slew  the  deceased  with  a 
deadly  weapon,  to  wit,  a  pistol,  and  are  left 
in  doubt  from  the  whole  evidence  as  to  wheth- 
er the  deceased  at  the  time  he  was  slain  was 
making  a  felonious  assault  upon  the  defend- 
ant with  a  knife,  either  because  he  did  not 
then  have  the  knife,  or  because  he  was  too 
drunk  to  be  capable  of  making  such  assault 
and  are  left  in  doubt  as  to  whether  the  de- 
fendant at  the  time  he  slew  the  deceased  be- 
lieved and  had  reasonable  ground  for  believ- 
ing that  the  deceased  was  making  such  felon- 
ious assault  upon  him  with  a  Icnif  e,  then  they 
should  convict  of  murder  in  the  second  de- 
gree." Defendant  excepted  to  each  of  said 
Instructions.  The  defendant's  counsel  re- 
quested the  court  to  give  the  following  in- 
struction: "If  the  jury  believe  from  the  evi- 
dence that  the  deceased  was  engaged  in  a 
difficulty  with  Asa  Miller,  and  was  attempt- 
ing to  cut  said  Miller  with  a  knife  in  the 
presence  of  the  defendant,  it  was  his  duty  to 
endeavor  to  suppress  and  prevent  the  same; 
and  if,  in  attempting  to  do  so,  the  deceased 
left  off  his  difficulty  with  Miller,  and  made 
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upon  the  defendant  with  a  drawn  knife  in 
such  a  manner  as  to  cause  the  defendant  to 
apprehend,  and  be  did  apprehend,  that  he  was 
about  to  be  slain  or  to  receive  enormous 
bodily  harm,  then  the  defendant  had  a  right 
to  stand  his  ground,  and,  if  necessary,  to  take 
the  life  of  the  deceased,  without  reti-eat- 
ing." 

The  court  refused  to  give  the  instruction 
as  asked,  but  in  response  thereto  charged  the 
Jury  as  follows:  "If  the  jury  believe  from 
the  evidence  that  the  deceased  was  engaged 
In  a  difficulty  with  Asa  Miller,  and  was  at- 
tempting to  cut  said  Miller  with  his  knife, 
in  the  presence  of  the  defendant  [and  the 
deceased  was  then  capable  of  executing  such 
a  purpose],  it  was  his  duty  to  endeavor  to 
suppress  and  prevent  the  same;  and,  if  in  at- 
tempting to  do  so,  the  deceased  left  off  his 
difficulty  with  Miller,  and  made  upon  the  de- 
fendant with  a  drawn  knife  in  such  manner 
as  to  cause  the  defendant  to  [reasonably]  ap- 
prehend, and  he  did  [actually]  apprehend, 
that  he  was  about  to  be  slain  or  to  receive 
enormous  bodily  harm,  then  the  defendant 
had  a  right  to  stand  his  ground,  and,  if  neces- 
sary, to  take  the  life  of  the  deceased  without 
retreating  [provided  the  assault  made  upon 
the  defendant  was  felonious  or  with  felonious 
intent].'*  Defendant  excepted.  The  parts  of 
the  Instruction  in  brackets  indicate  the  modi- 
fications of  the  defendant's  prayer  made  by 
the  court 

We  are  of  opinion  that  the  court  erred  In  the 
Instructions  given  in  response  to  the  state's  sec- 
ond and  third  prayers.  Those  instructions  re- 
quired the  defendant  to  establish  the  facts  and 
circumstances  In  mitigation  or  excuse,  not 
merely  to  the  satisfaction  of  the  jury,  but  to 
the  exclusion  of  any  doubt  We  have  recently 
said  in  State  v.  Barrett  132  N.  G.  1005,  43  S. 
E.  832,  that  the  defendant  is  required  to  sat- 
isfy the  Jury  of  the  existence  of  the  mitigating 
circumstances  in  order  to  reduce  the  offense 
from  murder  to  manslaughter,  or  of  the  mat- 
ters in  excuse  in  order  to  sustain  his  plea  of 
self-defense,  not  beyond  a  reasonable  doubt 
nor  even  by  a  preponderance  of  evidence.  It 
is  well  said  in  State  v.  Brittain,  89  N.  O.  602, 
that:  "The  principle  of  reasonable  doubt  has 
no  application  to  the  doctrine  of  mitigation. 
The  rule  in  regard  to  that  is  that  the  Jury 
must  be  satisfied  by  the  testimony  that  the 
matter  offered  in  mitigation  is  true;"'  citing 
State  V.  EUlck,  60  N.  O.  450,  86  Am.  Dec. 
442;  State  v.  Willis,  68  N.  G.  20;  and  State 
V.  Vann,  82  N.  C.  682.  In  Asbury  v.  Ry.  Co., 
125  N.  0.  574,  34  8.  B.  654,  the  court  held  that 
a  charge  substantially  like  the  one  given  In 
this  case  imposed  upon  the  party  having  the 
burden  the  duty  of  making  out  his  case  be- 
yond any  doubt 

We  have  seen  that  the  doctrine  of  reason- 
able doubt  does  not  apply  to  the  case  of  a  de- 
fendant Indicted  for  murder,  when  he  Is  at- 
tempting to  establish  the  mitigating  circum- 
stances necessary  to  reduce  the  grade  of  the 
homicide;  and,  if  he  is  not  required  to  prove 
them  beyond  a  reasonable  doubt  bow  can  it 


be  said  that  he  must  remove  every  doubt 
from  the  minds  of  the  Jury?  This  would  in- 
clude not  only  a  reasonable  doubt  but  any 
kind  of  doubt  and  therefore  the  burden  upon 
him  would  be  much  lighter  if  the  simple  doc- 
trine of  reasonable  doubt  alone  applied.  This 
court  has  repeatedly  said  that  the  law  does 
not  require  such  strict  proof  from  the  de- 
fendant, but  It  Is  sufficient  to  reduce  the 
homicide  from  murder  to  manslaughter,  or 
to  make  out  a  plea  of  self-defense  or  other  af- 
firmative defense,  if  the  Jury  are  merely  satis- 
fled  of  the  existence  of  the  facts  necessary 
for  that  purpose.  We  are  aware  that  expres- 
sions like  that  used  by  the  learned  judge  in 
this  case  may  occasionally  be  found  In  our 
Reports,  and  they  may  seem  to  have  received 
the  tacit  approval  of  this  court;  but  when 
the  cases  are  ezamlned-*«nd  they  are  very 
few— it  will  be  seen  that  they  are  mere  dicta, 
or  were  Inadvertently  used,  and  we  have  not 
been  able  to  find  a  single  case  In  which  the 
question  has  been  presented  and  It  has  been 
decided  that  any  doubt  in  the  minds  of  the 
jury,  as  to  the  matters  in  mitigation  or  ex- 
cuse. Is  sufficient  to  turn  the  scales  against  the 
defendant  and  to  convict  him  of  murder  or 
manslaughter,  as  the  case  may  be,  when  the 
killing  with  a  deadly  weapon  is  admitted  or 
proved.  We  would  hesitate  to  follow  a  de- 
cision to  that  effect  because,  as  we  think,  it 
would  be  contrary  to  many  cases  where  the 
question  has  been  directiy  Involved,  and  in 
which  the  principle  which  we  have  already 
stated  has  been  laid  down  as  a  reasonable 
and  Just  ona  It  imposes  a  greater  burden 
than  the  defendant  should  be  required  to  car- 
ry. Surely  it  cannot  be  that  the  state  Is  re- 
quired to  exclude  only  a  reasonable  doubt  in 
order  to  convict  and  the  defendant  must  ex- 
clude every  doubt  in  order  to  reduce  the  grade 
of  the  homicide  or  to  acquit  hhnself  of  so 
serious  a  charge. 

But  the  court  also  told  the  Jury,  in  response 
to  the  state's  tlilrd  prayer  for  instructions, 
that  they  must  convict  the  defendant  of  mur- 
der in  the  second  degree  if  they  were  left  in 
doubt  as  to  whether  the  deceased,  at  the  time 
he  was  slain,  was  making  a  felonious  assault 
upon  him,  and  as  to  whether  the  defendant 
at  the  time  he  slew  the  deceased,  believed  or 
had  reasonable  ground  for  believing  that  the 
deceased  was  making  a  felonious  assault  upon 
him.  This  charge  required  the  defendant  to 
prove,  not  only  that  the  deceased  was  ac- 
tually making  a  felonious  assault  but  also 
that  the  defendant  at  the  time  had  reasonable 
grounds  to  believe,  and  did  believe,  that  he 
was  making  such  an  assault  Whether  a 
felonious  assault  was  being  made  or  not,  if 
the  defendant  from  the  circumstances  and 
surroundings  as  they  then  appeared  to  him, 
reasonably  apprehended  that  the  deceased  was 
assailing  him  with  the  intent  to  kill  him  or 
to  do  him  great  bodily  harm,  he  had  the 
right  if  be  was  not  himself  already  in  fault 
to  stand  his  ground  and  defend  himself,  and, 
if  necessary,  to  take  the  life  of  his  assailant 
and  this  would  be  true  though  it  afterwards 
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appeared  that  the  deceased  did  not  In  fact 
intend  to  commit  a  felonious  aasanlt  State 
T.  Matthews,  78  N.  C.  682;  State  y.  Barrett 
Bupra,  and  cases  cited.  The  defendant  is  to 
be  judged,  not  by  what  the  deceased  actually 
intended,  bnt  by  the  reasonable  apprehension 
excited  in  his  own  mind  by  the  acts  of  the 
deceased  as  to  what  the  latter  intended  to  do, 
provided  the  defendant  acted  in  good  faith 
and  with  ordinary  firmness.  Bnt  while  he 
coold  thus  act  upon  appearances,  he  must 
hare  judged,  at  his  peril,  of  the  grounds  of 
his  apprehension  to  this  extent,  that  on  his 
trial  for  the  homicide,  while  the  juiy  are 
bound  t^  the  law  to  pass  upon  the  defendant's 
act  according  to  the  facts  and  circumstances 
as  they  appeared  to  him  at  the  time  he  com- 
mitted the  homicide,  they  must  be  the  sole 
judges  of  the  reasonableness  of  the  grounds 
of  his  apprehension.  We  stated  this  princi- 
ple fully  in  Barrett's  Case,  and  sustained  it 
by  the  citation  of  authority,  not  only  from 
the  decided  cases,  but  from  the  great  writers 
upon  the  criminal  law,  and,  without  reprodue- 
lag  it,  we  are  now  content  to  refer  to  what  we 
then  said  as  applicable  to  the  particular  in- 
struction of  the  court  in  this  case.  State  t. 
Dixon,  75  N.  C.  275. 

It  is  said,  though,  to  be  a  complete  answer 
to  those  exceptions  that  the  defendant  was 
couTlcted  of  murder  in  the  second  degree, 
and  could  not  therefore  have  been  preju- 
diced by  them.  This  is  very  far  from  being 
the  case.  The  court  plainly  referred  in  both 
of  the  Instructions,  not  only  to  **matters  in 
mitigation,"  but  to  "matters  in  excuse,"  and 
told  the  jury  that  if  they  were  in  doubt  as 
to  either  they  should  convict  of  murder  in 
the  second  degree;  that  is,  if  they  were 
in  doubt  as  to  the  matters  in  excuse,  which 
tended  to  acquit  the  defendant,  they  should 
convict  him  of  murder  in  the  second  degree. 
It  would  be  difficult  to  conceive  of  a  charge 
more  prejudicial  than  thi^  one.  If  the  jury 
entertained  any  sort  of  doubt  as  to  the  mat- 
ters in  excuse,  they  could  not,  under  this 
instruction,  acquit  the  defendant,  for  they 
were  directed  not  to  do  so.  If  they  enter- 
tained no  doubt,  it  was  as  much  their  duty 
to  acquit  as  it  was  in  the  other  case  put  to 
convict,  and  yet  they  convicted  of  man- 
slaughter instead  of  acquitting.  It  is  true 
that  if  there  has  been  error  the  defendant 
must  show  that  he  has  been  prejudiced  be- 
fore he  is  entitled  to  a  new  trial,  but,  when 
the  court  tells  the  jury  that  they  cannot  ac^ 
quit  if  the  defendant  has  not  removed  every 
doubt  as  to  the  matters  in  excuse,  the  prej- 
udice to  the  prisoner  is  perfectly  manifest 
One  of  the  fallacies  in  supposing  otherwise 
arises  from  not  giving  heed  to  the  fact  that 
both  instructions  referred  not  only  to  mat- 
ters in  mitigation  but  to  matters  in  excuse, 
and  therefore  to  instruct  the  jury  that,  if 
they  had  any  doubt  as  to  the  matters  in 
excuse,  they  should  convict  of  murder  in  the 
second  degree,  was  the  same  as  telling  them 
chat  in  such  a  case  they  could  not  acquit 


It  is  very  true  that  when  the  killing  with  a 
deadly  weapon  is  either  admitted  or  proved, 
and  nothing  else  appears,  the  presumption  is 
that  the  defendant  is  guilty  of  murder  in 
the  second  degree,  and  every  matter  of  ex- 
cuse or  mitigation  must  be  shown  by  the 
defendant  but  only  to  the  satisfaction  of  the 
jury,  and  there  the  rule  stops,  and  it  is  un- 
safe to  substitute  any  new,  untried,  and  un- 
necessary formula  for  this  simple  principle, 
which  has  been  approved  in  all  cases,  and 
especially  commended  by  this  court  as  the 
only  safe  and  correct  one.  We  said  in  State 
V.  Barrett  132  N.  C,  1012,  43  S.  B.  832:  "It 
is  well  not  to  depart  trom  established  forms 
and  precedents  which  are  the  products  of 
the  wisdom  and  wide  experience  of  the  sages 
of  the  law.  It  is  said,  in  the  cases  just 
cited,  that  the  prisoner  must  satisfy  the 
jury,  neither  beyond  a  reasonable  doubt  nor 
yet  by  a  preponderance  of  testimony,  but 
simply  satisfy  them,  of  the  existence  of 
facts  and  circumstances  which  mitigate  the 
offense  or  which  make  good  a  plea  of  self- 
defense.  We  are  not  prepared  to  say  wheth- 
er the  jury  can  become  satisfied  of  the  ex- 
istence of  a  fact  unless  the  evidence  in  favor 
of  its  existence  is  stronger  [than]  or  prepon- 
derates over  that  against  its  existence.  But 
what  we  do  say  is  that  it  is  best  to  follow 
settled  forms  in  the  trial  of  causes."  In 
the  case  of  State  v.  Byers,  100  N.  G.  512,  6 
S.  B.  420,  the  expression  now  objected  to 
appeared  in  the  charge  of  the  judge  in  the 
lower  court  but  there  was  no  exception  tak- 
en to  it  and  the  language  of  the  court  in 
the  opinion  did  not  make  the  slightest  ref- 
erence to  it  The  case  of  State  v.  Potts,  100 
N.  G.  457,  e  S.  B.  657,  would  seem  to  be 
clearly  against  the  state's  contention  in  this 
case.  The  instructions  as  to  the  burden  of 
proof  in  regard  to  insanity  was  there  re- 
jected because  of  the  use  in  them  of  the  very 
expression  "if  the  jury  are  left  in  doubt" 
etc.,  and  the  court  expressly  recognizes  the 
rule  to  be  that  the  defendant  is  required 
only  to  satisfy  the  jury.  In  State  v.  Smith, 
77  N.  G.  488,  the  objectionable  words  are 
used  by  Faircloth,  J.,  inadvertently,  and 
without  the  slightest  reference  to  the  facts 
of  the  case,  or  the  exceptions,  which  did  not 
present  the  question  at  all;  and  the  same 
may  be  said  of  the  cases  of  State  v.  Jones, 
98  N.  G.  651,  3  S.  B.  507,  and  State  v.  Rollins, 
118  N.  G.  722,  18  S.  B.  394.  The  case  of 
State  V.  Mazon,  90  N.  G.  676,  is  an  authority 
against  the  state,  for  in  that  case  the  prin- 
ciple which  the  court  by  Smith,  G.  J.,  re- 
ferred to  as  "settled  and  put  at  rest  by  ju- 
dicial decisions,"  is  the  rule  established  by 
State  V.  Willis,  63  N.  G.  26,  and  a  long  line 
of  cases  ending  with  State  v.  Barrett,  132 
N.  G.  1005,  48  S.  B.  832,  namely,  that  the 
defendant  is  only  required  to  show  matters 
in  mitigation  or  excuse  to  the  satisfaction 
of  the  jury.  It  Is  not  necessary  to  review 
each  of  the  cases  cited  by  the  state.  We 
have  carefully  examined  them,  and  have  not 
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been  able  to  find  a  single  one  among  them* 
or  Indeed  any  other  case — ^for  we  bave  dili- 
gently searched  everywhere — ^in  which  such 
an  instruction  was  held  to  be  correct,  when 
exception  was  taken  to  it,  as  in  this  case. 
In  Pool  V.  State,  87  Ga.  526,  18  S.  E.  556, 
the  court  held  that  a  request  to  charge 
that,  if  there  is  any  doubt,  the  Jury  should 
acquit,  required  that  the  Jury  should  be 
satisfied  beyond  all  doubt,  and  was  there- 
fore erroneoua  It  is  conceded  by  the  state 
that  the  defendant  is  not  required  to  satisfy 
the  Jury  beyond  a  reasonable  doubt  as  to 
the  mitigating  circumstances,  and,  if  so,  how 
can  he  be  required  to  satisfy  them  beyond 
all  doubt  by  excluding  ''any  doubt"  which 
may  be  in  their  minds,  as  said  in  Pool  t. 
State,  supra? 

When  it  is  said  that  the  Jury  cannot  be 
"satisfied"  that  the  plea  of  self-defense  is 
true  If  "they  are  left  in  doubt  about  it," 
nothing  more  or  less  is  meant  or  can  be  in- 
tended than  that  the  defendant  must  exclude 
from  the  minds  of  the  Jury  not  only  every 
reasonable  doubt,  but  every  other  kind  of 
doubt,  which  is  directly  opposed  to  all  au- 
thority. The  true  principle  is  stated  In 
State  V.  Byrd,  121  N.  G.  68^  28  S.  E.  853, 
as  follows:  "Facts  offered  by  the  prisoner 
in  excuse  or  mitigation  need  not  be  proved 
beyond  a  reasonable  doubt,  but  only  to  the 
satisfaction  of  the  Jury,"  and  this  is  all  of 
it  Referring  to  the  rule  (as  thus  stated) 
in  State  v.  Mazon,  90  N.  G.  683,  Smith,  G.  J., 
said:  "If  anything  can  be  settled  and  put 
at  rest  by  Judicial  decisions,  this  principle 
has  been,  and  we  cannot  now  permit  it  to 
be  drawn  in  question  without  impairing  the 
confidence  which  ought  to  be  reposed  in  the 
integrity  and  stability  of  the  Judicial  ad- 
ministration of  the  law." 

The  suggestion  that,  if  we  follow  this  es- 
tablished precedent  of  the  law,  unrestrained 
violence  and  lawlessness  may  ensue,  is  one 
to  which  we  can  give  no  heed.  If  we  take 
our  eyes  from  the  law  and  give  attention 
only  to  consequences,  or  if  we  stop  to  con- 
sider who  is  morally  right  or  wrong,  without 
regard  to  right  or  wrong  as  Judicially  as- 
certained«  we  will  soon  have  a  government 
not  of  law  but  without  law,  and  the  lawless- 
ness which  is  sought  to  be  avoided  will  fol- 
low as  an  inevitable  result  We  must  apply 
the  law  as  we  find  it  to  be,  and  not  as  we 
think  it  should  be,  for  to  do  the  latter  would 
be  to  legislate,  and  not  to  expound. 

But  we  think  the  court  Inadvertently  fell 
hito  error  when  it  responded  to  the  defend- 
ant's prayer  for  instructions,  and  told  the 
Jury  that,  if  the  deceased  advanced  upon 
the  defendant  vdth  a  drawn  knife  in  such 
manner  as  to  cause  him  reasonably  to  ap- 
prehend, and  he  did  actually  apprehend,  that 
he  was  about  to  be  slain  or  to  receive  enor- 
mous bodily  harm,  the  defendant  had  the 
right  to  stand  his  ground,  and,  if  necessary, 
to  take  the  life  of  the  deceased,  without  re- 
treating.   Thus  tar  the  charge  was  correct^ 


but  the  court  added  t»  this  instruction  tlie 
following:  "Provided  the  assault  made  upon 
the  defendant  was  felonious  or  with  feloni- 
ous intent"  As  the  court  superadded  these 
words  to  the  prayer  of  the  defendant,  or, 
rather,  to  its  own  response  to  that  prayer, 
it  certainly  became  necessary  that  some  ex- 
planation should  be  made  to  the  Jury  as  to 
the  meaning  of  the  term  "felonious  or  with 
felonious  intent"  The  word  'felonious"  is 
a  technical  one,  and  not  supposed  to  be  un- 
derstood by  laymen,  of  whom  Juries  are 
composed.  In  State  y.  Galther,  72  N.  O.  458^ 
it  is  said  to  be  the  duty  of  the  Judge  to  ex- 
plain to  the  Jury  what  is  meant  by  feloni- 
ous intent,  and  that  it  is  error  not  to  do  so. 
In  State  v.  Goy,  119  N.  G.  903,  26  S.  R  120, 
the  court  says:  "What  is  meant  by  feloni- 
ous intent  is  a  question  for  the  court  to  ex- 
plain to  the  Jury,  and  whether  it  is  present 
at  any  particular  time  is  for  the  Jury  to  say,'* 
citing  several  cases.  It  was  all-important 
in  this  case,  because  of  the  connection  in 
which  the  words  were  used,  that  such  an 
explanation  should  have  been  made.  The 
Jury  had  already  been  told  that,  if  the  de- 
fendant reasonably  apprehended  that  he  was 
about  to  be  slain  or  to  receive  great  bodily 
harm,  he  had  a  right  to  kill  his  assailant, 
without  retreating,  provided  he  acted  in  good 
faith  and  with  ordinary  firmness.  This  was 
the  true  principle,  and  was  sufficient  to  im- 
part to  the  Jury  a  correct  idea  of  what  was 
required  to  constitute  the  right  of  self-de- 
fense. Why,  then,  add  the  proviso  that  the 
assault  must  have  been  made  by  the  de- 
ceased with  a  felonious  intent?  This  clear- 
ly implied  that  more  than  a  mere  intent  of 
the  deceased  to  kill  or  to  do  great  bodily 
harm  was  necessary  to  Justify  the  defend- 
ant in  taking  the  life  of  his  assailant,  where- 
as the  murderous  intent  of  the  deceased  in 
assailing  the  defendant  was  itself  a  feloni- 
ous intent,  and  all-sufficient  as  the  intent  re- 
quired in  order  that  the  defendant  might 
rightfully  use  such  force  as  was  necessary 
to  defend  himself,  even  to  the  taking  of  his 
assailant's  life. 

But  the  addition  to  the  defendant's  pray- 
er for  instructions  was  in  itself  erroneous. 
It  was  not  necessary  that  the  assault  upon 
the  defendant  should  have  been  felonious  or 
committed  with  a  felonious  intent  If  the 
assault  was  made  with  the  purpose  of  in- 
fiicting  great  bodily  harm,  or  even  if  the  de- 
fendant had  a  reasonably  well-grounded  ap- 
prehension that  such  was  the  fact,  he  had 
the  right  to  act  in  defense  of  himself.  An 
assault  with  an  intent  to  kill  is  not  a  feloni- 
ous assault  It  was  a  felony  at  one  time 
(Acts  1868^-69,  p.  406,  c.  167),  but  the  law 
making  it  a  felony  was  repealed  by  Acts 
1870-71,  p.  94,  c  43,  and  since  the  date  of 
the  passage  of  that  act  it  has  been  a  mis- 
demeanor. It  is  true  that  an  assault  with 
intent  unlawfully  to  kill  would  be  an  as- 
sault with  a  felonious  intent,  but  the  court 
did  not  only  say  that  it  must  have  been 
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committed  with  a  felonious  intent,  but  that 
it  must  have  been  so  committed,  or  the  as- 
sault itself  must  hare  been  felonious.  We 
have  se^i  that  neither  was  required  in  or- 
der to  give  to  the  defendant  a  perfect  right 
of  self-defense. 

We  cannot  for  a  moment  think  that  the 
right  of  a  defendant  to  a  correct  statement 
of  the  law  by  the  court  to  the  Jury  can  In 
any  case  depend  upon  the  mere  possibility, 
and  a  very  remote  one,  of  there  being  some 
member  of  the  Jury  with  sufficient  intelli- 
gence and  knowledge  to  explain  clearly  the 
meaning  of  technical  words  to  his  fellows. 
That,  as  we  understand  it,  is  the  peculiar 
office  and  i;nnction  of  the  Judge.  We  doubt 
if  any  layman  could  give  a  correct  deiani- 
tion  of  the  word  *'felonious"  as  now  used  in 
the  law  of  this  state,  this  court  Itself  hav- 
ing had  at  least  some  difficulty  in  stating 
its  exact  meaning.  The  law  presumes  that 
the  Jurors  do  not  know  the  law,  and  for  this 
very  reason  enjoins  upon  the  Judge  to  ''state 
In  a  plain  and  correct  manner  the  evidence 
given  in  the  case,  and  declare  and  explain 
the  law  arising  thereon."  Code,  $  41S.  This 
duty  is  not  even  perfunctory,  and  much  less 
can  it  be  omitted  upon  the  mere  chance  that 
the  Jury,  <Nr,  at  least,  one  of  them,  may  know 
the  law. 

There  is  another  objection  to  the  proviso 
which  was  added  to  the  instruction  by  the 
court  The  court  had  charged  the  Jury  vir- 
tually by  this  instruction  that  an  actual  as- 
sault, with  the  intent  to  kill  or  to  do  great 
bodily  harm,  was  not  necessary,  as  he  told 
the  Jury  that,  if  the  defendant  apprehended 
upon  reasonable  grounds  that  the  deceased 
was  about  to  assault  him  with  that  intent, 
"he  had  the  right  to  stand  his  ground,  and, 
if  necessary,  to  take  the  life  of  his  assailant, 
without  retreating";  and  yet  by  the  proviso 
the  Jury,  in  order  to  give  the  defendant  the 
benefit  of  that  instruction,  were  required  to 
find  that  there  was  a  felonious  assault  or  an 
assault  with  a  felonious  intent.  Under  this 
instruction  the  Jury  could  not  have  acquit- 
ted the  defendant  if  they  had  found  that  be 
bad  a  well-grounded  apprehension  that  the 
deceased  was  about  to  assault  him  with  the 
intent  to  kill  him  or  to  do  him  great  bodily 
barm,  unless  they  further  found  that  an  as- 
sault had  been  actually  committed  iwith  a 
felonious  Intent  We  think  that  this  instruc- 
tion given  in  response  to  the  prayer  of  the 
defendant  was  calculated  to  mislead  the 
Jury  as  to  the  true  principle  upon  which  the 
defendant's  right  of  self-defense  was  found- 
ed, and  it  therefore  necessarily  prejudiced 
him.  In  this  connection  it  may  be  well  to 
notice  an  expression  of  the  court  in  the  gen- 
eral charge.  The  Jury  were  instructed  that. 
In  order  "to  Justify  the  use  of  a  deadly  weap- 
on in  self-defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  that  in 
order  to  save  his  own  life,  or  to  prevent  his 
receiving  great  bodily  harm,  the  shooting  by 
the  defendant  was  absolutely  necessary;  and 


it  devolves  upon  the  prisoner  to  make  it  ap- 
pear to  you  that  the  deceased  was  the  as- 
sailant and  at  fault,  and  that  he,  the  pris- 
oner, was  not  at  fault,  or  that  he,  the  pris- 
oner, had  really  and  in  good  faith  endeavor- 
ed to  decline  a  struggle  before  the  shot  was 
fired."  It  is  true  the  court  afterwards,  in  a 
very  clear  and  forcible  manner,  explained 
to  the  Jury  what  kind  of  reasonable  appre- 
hension that  he  was  about  to  be  killed  or  to 
receive  great  bodily  harm  would  have  Justi- 
fied the  defendant  in  acting  upon  the  facts 
and  circumstances  as  they  appeared  to  him; 
but  the  fact,  as  we  pointed  out  in  Barrett's 
Oase,  supra,  that  the  court  afterwards  gave 
this  correct  instruction,  did  hot  cure  the  er- 
ror of  the  charge  as  to  the  existence  of  the 
actual  or  "absolute^'  necessity  to  kill.  In 
this  respect  the  charge  in  Barrett's  Case  and 
the  charge  in  this  case  were  substantially 
alike.  The  error  wcis  not  corrected  by  the 
subsequent  .charge,  nor  was  it  Intended  to 
be,  but  the  two  instructions  conflicted,  and 
the  Jury  were  thereby  left  in  doubt  and  un- 
certainty as  to  which  of  the  two  was 
right  What  we  said  in  Barrett's  Oase,  upon 
the  same  state  of  facts  substantially,  is  ap- 
plicable here,  namely:  "It  is  well  settled 
that  when  there  are  conflicting  instructions 
upon  a  material  point  a  new  trial  must  be 
granted,  as  the  Jury  are  not  supposed  to  be 
able  to  determine  when  the  Judge  states  the 
law  correctly  or  when  incorrectly.  We  must 
assume,  in  passing  upon  the  motion  for  a 
new  trial,  that  the  Jury  were  influenced  in 
coming  to  a  verdict  by  that  portion  of  the 
charge  which  was  erroneous"— citing  Ed- 
wards V.  Railroad,  182  N.  O.  99,  43  S.  B.  585; 
TUlett  V.  Railroad,  115  N.  G.  662,  20  S.  E. 
480;  and  Williams  v.  Haid,  118  N.  C.  481,  24 
8.  B.  217. 

While  the  exception  to  this  part  of  the 
charge  is  not  very  specific,  we  have  noticed 
it  in  order  that  attention  may  again  be  call- 
ed to  the  correct  principle  upon  which  a 
charge  in  such  a  case  should  be  based.  It 
is  true  that  an  actual  necessity  to  kill  in  or- 
der to  save  the  defendant's  own  life  would 
have  Justified  the  killing  of  his  assailant,  If 
the  defendant  himself  was  not  in  fault  (State 
v.  Dixon,  supra),  but  it  is  not  true  that 
actual  necessity  is  the  only  ground  upon 
which  the  defendant  can  claim  that  he  kill- 
ed in  self-defense;  for,  if  there  was  this  ac- 
tual necessity,  or  if  the  defendant  had  a 
reasonably  well-grounded  apprehension  of 
death  or  great  bodily  harm  if  he  did  not  kill 
his  assailant,  his  right  of  self-defense  was 
complete.  If  Stanberry  was  attempting  to 
kill  Miller  or  to  do  him  great  bodily  harm, 
or  if  the  defendant  had  a  well-grounded  be- 
lief or  apprehension  that  he  was  attempting 
to  do  so,  he  had  -the  right  to  interfere  to  pre- 
vent Stanberry  from  executing  his  intention, 
and  if,  while  engaged  in  the  act  of  interfer- 
ence for  that  lawful  and  commendable  pur- 
pose, Stanberry  advanced  upon  him  in  such 
a  manner  as  to  induce  the  defendant  rea> 
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sonably  to  apprehend*  and  defendant  did  ac- 
tually apprehend,  that  he  was  about  to  be 
killed  or  receive  great  bodily  harm,  he  waa 
Justified  In  taking  the  Ufe  of  Stanberry  in  or- 
der to  aaye  his  own  or  to  prevent  great  bod- 
ily harm  to  himself,  for,  when  he  Interfered, 
he  was  In  no  fault,  but  was  performing  a  le- 
gal duty,  and  therefore  had  a  perfect  right  to 
stand  and  defend  himself  against  the  threat- 
ened attack.  Clark's  Orlmlnal  Law,  %  65,  p. 
164;  State  v.  Matthews,  supra;  State  v.  Ruth- 
erford, 8  N.  O.  46a  9  Am.  Dec.  668. 

There  was  error  In  the  rulings  of  the  court 
in  the  respects  we  have  stated,  and  It  will  be 
so  certified  to  the  end  that  there  may  be  an- 
other trial.    New  trial. 

CLARK,  C.  J.  (dissenting).  The  court 
gave  the  following  prayers  at  the  request  of 
the  state:  "(2)  If  the  Jury  are  satisfied  be- 
yond a  reasonable  doubt  that  the  prisoner 
slew  the  deceased  with  a  deadly  weapon,  to 
wit,  a  pistol,  and  are  left  In  doubt  as  to  the 
circumstances  of  mitigation  or  excuse  of- 
fered by  the  prisoner  or  derived  from  the 
state's  evidence,  they  should  convict  of  mur- 
der In  the  second  degree.  (S)  If  the  Jury  are 
satisfied  beyond  a  reasonable  doubt  that  the 
prisoner  slew  the  deceased  with  a  deadly 
weapon,  to  wit,  a  pistol,  and  are  left  In  doubt 
from  the  whole  evidence  as  to  whether  the 
deceased,  at  the  time  he  was  slain,  was  mak- 
ing a  felonious  assault  upon  the  prisoner 
with  a  knife,  either  because  he  did  not  then 
have  the  knife  or  because  he  was  too  drunk 
to  be  capable  of  making  such  assault,  and  are 
left  In  doubt  as  to  whether  the  prisoner,  at 
the  time  he  slew  the  deceased,  believed  and 
had  reasonable  ground  for  believing  that  the 
deceased  was  making  such  felonious  assault 
upon  him  with  a  knife,  then  they  should  con- 
vict of  murder  In  the  second  degree." 

It  is  a  complete  answer  to  these  exceptions 
that  the  prisoner  was  acquitted  of  murder 
in  the  second  degree,  and  could  not  have 
been  prejudiced  thereby.  Besides,  the  charge 
was  warranted  upon  all  our  authorities. 
When  the  killing  with  a  deadly  weapon  is 
admitted  or  proved,  the  presumption  Is  that 
the  prisoner  Is  guilty  of  murder  In  the  second 
degree  (State  v.  Hicks,  126  N.  C.  636,  d4  S. 
E.  247;  State  v.  Booker,  123  N.  0.  713,  81 
S.  B.  376;  State  v.  Dowden,  118  N.  C.  1146, 
24  S.  B.  722),  and  every  matter  of  excuse  or 
Justification  must  be  shown  by  the  prisoner 
(State  V.  Johnson,  48  N.  O.  266;  State  v. 
Ellick,  60  N.  C.  461,  86  Am.  Dec.  442;  State 
V.  Brlttaln,  89  N.  C.  481;  State  v.  Bolllna^ 
118  N.  C.  722.  734.  18  S.  E.  394,  where 
several  cases  are  cited;  State  v.  Barrett, 
132  N.  0.  1006.  43  S.  B.  832).  From  the  fore- 
going cases  It  will  appear  that  the  doctrine 
is  well  established  that  the  burden  devolved 
upon  the  prisoner  to  prove  all  matters  of 
excuse  or  mitigation,  and  this  he  must  do 
to  the  satisfaction  of  the  Jury.  State  v.  Whlt- 
Bon,  111  N.  G.  095  (Syl.,  point  9,  p.  696).  16 
&  B.  332;  State  v.  Willis,  63  N.  O.  26;   SUte 


V.  Locklear,  118  N.  0.  1154^  24  S.  G.  410; 
State  V.  Barrett,  supra.  It  was  Incumbent 
on  the  prisoner  to  satisfy  the  Jury  as  to  the 
circumstances  offered  by  him  in  evidence  to 
rebut  the  presumption  of  malice  and  to  re- 
duce the  crime  to  manslaughter  or  self-de- 
fense. If  the  evidence  left  the  Jury  in  doubt 
it  fell  below  the  required  standard*  and 
therefore  the  charge  was  not  erroneous.  In 
State  V.  Potts,  100  N.  C,  at  p.  463»  6  S.  B. 
657,  the  court  below  refused  Instructions  "to 
the  effect  that,  If  upon  the  evidence  the 
minds  of  the  Jury  are  left  In  doubt  as  to  the 
sanity  of  the  prisoner  or  of  his  malicious 
intent  in  taking  the  life  of  the  deceased,  it 
should  be  resolved  in  his  favor,  leading  in 
one  instance  to  acquittal,  and  in  the  other 
to  the  reduction  of  the  grade  of  the  offense 
to  manslaughter."  The  ruling  of  the  court 
below  was  affirmed  by  this  court  In  State 
V.  Byers»  100  N.  O.  612,  6  S.  E.  420,  the 
following  charge,  at  page  617,  by  the  Judge 
below,  was  afllrmed  by  this  court,  Chief  Jus- 
tice Smith  delivering  the  opinion:  "That 
when  the  killing  was  proved  to  have  been 
done  with  a  deadly  weapon,  or  admitted 
by  the  prisoner,  the  burden  of  showing  the 
mitigating  circumstances  shifted  to  the  pris- 
oner, and  this  he  must  show,  hot  by  a  pre- 
ponderance of  testimony  or  beyond  a  reason- 
able doubt,  but  to  their  satisfaction,  and  if 
the  Jury  were  left  in  doubt  as  to  the  miti- 
gating circumstances  it  would  be  a  case  of 
murder.*'  In  State  v.  Smith,  77  N.  C,  at 
page  488,  Falrcloth,  J.,  also  says:  "Homicide 
Is  murder  unless  it  be  attended  with  mitigat- 
ing circumstances,  which  must  appear  to  the 
satisfaction  of  the  Jury,  and  if  the  Jury  are 
left  In  doubt  on  this  point  it  is  still  murder." 
This  is  quoted  verbatim,  and  approved  by 
Davis,  J.,  hi  State  v.  Jones,  98  N.  C.  at  p. 
667,  8  S.  B.  507,  as  well  as  by  Smith,  O.  J., 
in  State  v.  Byers.  100  N.  C.  618»  6  S.  B.  420; 
and  it  is  again  held  in  State  v.  Rollins,  113 
N.  C.  p.  733.  18  S.  E.  394.  State  v.  Smith 
on  this  point  is  also  cited  as  authority,  but 
without  verbatim  quotation,  in  state  v.  Brit- 
tain.  89  N.  C.  602,  State  v.  Mazon,  90  N.  C. 
6S3.  and  State  v.  Whltson.  101  N.  C.  700, 
and  by  Douglas,  J.,  in  State  v.  Byrd,  121 
N.  G.  666,  28  S..  B.  353.  In  State  v.  Carland. 
90  N.  C,  at  p.  674.  Ashe,  J.,  says:  "A  bare 
preponderance  of  proof  will  not  do  to  show 
matters  of  mitigation  or  excuse,  unless  it  pro- 
duces satisfaction  of  their  worth  in  the  minds 
of  the  Jury."  Certainly  the  Jury  cannot  be 
satisfied  of  the  truth  of  such  defense  when 
*they  are  left  In  doubt  about  it" 

When  counsel,  in  zeal  for  their  clients, 
have  sought  to  change  this  rule,  whose  main- 
tenance the  court  has  heretofore  deemed  nec- 
essary for  the  prevention  of  murders,  the 
court  has  always  refused,  and  Smith,  C.  J., 
citing  and  approving  State  v.  Smith.  77  N. 
C.  488.  and  other  cases,  says,  in  State  v. 
Mazon,  90  N.  O.  683:  "If  anything  can  be 
settled  and  put  at  rest  by  Judicial  decisions, 
this  principle  hat  been«  and  we  cannot  now 
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permit  It  to  be  drawn  in  queetion  without 
Impairing  the  confidence  which  ought  to  be 
reposed  in  the  integrity  and  stability  of  the 
judicial  administration  of  the  law."  These 
are  wise  words  of  one  of  the  ablest  and 
most  distinguished  of  our  predecessors,  and 
the  principle  there  followed  has  not  till  now 
been  shaken  in  any  subsequent  case.  The 
state,  always  at  a  gross  and  unfair  disad- 
vantage, by  reason  of  the  disparity  in  the 
number  of  challenges  and  other  causest  in 
any  effort  to  enforce  the  law  in  this  state 
against  homicides,  has  been  reduced  almost 
to  a  state  of  impotence,  except  when  the  kill- 
ing has  been  by  lying  in  wait,  by  the  late 
statute  and  the  construction  placed  upon  it 
in  State  v.  Gadberry,  117  N.  O.  811,  23  8. 
E.  477,  and  similar  cases.  In  view  of  the 
vast  increase  in  the  number  of  murders  in 
this  state  which  has  followed,  and  which 
now  amount  almost  to  an  epidemic,  and  the 
consequent  increase  in  the  number  of  at- 
tempts by  the  people  themselves  outside  ct 
the  law  to  repress  crime  by  lynchings,  I  view 
with  regret  the  overruling  of  another  long 
and  unbroken  line  of  precedents  which  our 
learned  and  able  predecessors  thought  Just 
and  necessary  that  murders  might  less 
abound.  There  has  been  no  statute  and  no 
decision  impeaching  the  uniform  and  hither- 
to unanimous  decisions  of  tliis  court  to  the 
above  effect  As  the  burden  was  upon  the 
prisoner  to  prove  the  matter  in  mitigation 
to  the  satisfaction  of  the  jury,  it  inevitably 
follows  that,  if  the  jury  had  been  left  In 
doubt,  the  matter  in  mitigation  was  not 
proved  to  thehr  satisfaction,  and  their  ver- 
dict should  have  been  rendered  guilty  of 
murder  in  the  second  degree.  But  their  ver- 
dict establishes  that  they  were  so  satisfied. 

The  prisoner  requested  the  court  to  diarge 
the  jury  that:  "If  tliey  believed  from  the 
evidence  that  the  deceased  was  engaged  in 
a  difficulty  with  Asa  Miller,  and  was  at- 
tempting to  cut  said  Miller  with  his  knife, 
in  the  presence  of  the  prisoner,  it  was  his 
duty  to  endeavor  to  suppress  and  prevent 
the  same;  and  if,  in  attempting  to  do  so, 
the  deceased  left  off  his  difficulty  with  Mil- 
ler, and  made  upon  the  prisoner  with  a 
drawn  knife  in  such  a  manner  as  to  cause 
the  prisoner  to  apprehend,  and  he  did  appre- 
hend, that  he  was  about  to  be  slain  or  to 
receive  enormous  bodily  harm,  then  the  pris- 
oner had  a  right  to  stand  his  ground,  and, 
if  necessary,  to  take  the  life  of  the  deceased, 
without  retreating."  This  prayer  was  cer- 
tainly defective  in  leaving  out  the  word 
^'reasonably,"  which  the  judge  supplied  in 
the  foUowing  instruction  which  he  gave  in 
lieu  of  that  asked:  "If  the  jury  believe  from 
the  evidence  tiiat  the  deceased  was  engaged 
In  a  difficulty  with  Asa  Miller,  and  was  at- 
tempting to  cut  said  Miller  with  his  knife, 
in  the  presence  of  the  prisoner,  and  the  de- 


ceased was  then  capable  of  executing  such 
a  purpose,  it  was  his  duty  to  endeavor  to 
suppress  and  prevent  the  same;  and  if,  in 
attempting  to  do  so,  the  deceased  left  off  his 
difficulty  with  Miller,  and  made  upon  the 
prisoner  with  a  drawn  knife  in  such  a  man- 
ner as  to  cause  the  prisoner  to  reasonably 
apprehend,  and  he  did  actually  apprehend, 
that  he  was  about  to  be  slain  or  receive 
enormous  bodily  harm,  then  the  prisoner  had 
a  right  to  stand  his  ground,  and,  if  necessa- 
ry, to  take  the  life  of  the  deceased,  without 
retreating,  provided  the  assault  made  upon 
the  prisoner  was  felonious  or  with  felonious 
intent"  This  was  asked  by  the  prisoner 
(except  the  additions),  and  was  fully  as  fa- 
vorable to  the  prisoner  as  he  was  entitied 
to  under  State  v.  Gentry,  125  N.  G.  733»  84 
S.  B.  706;  and  the  addition,  "provided  the 
assault  made  upon  the  prisoner  was  feloni- 
ous or  with  a  felonious  intent,"  was  too 
plain  and  intelligible  to  require  a  transla- 
tion of  the  word  "felonious"  to  the  jury. 
Twelve  men  of  ordinary  intelligence  could 
not  be  impaneled  who  would  not  have  at 
least  some  man  upon  it  who  could  Instruct 
those  upon  the  jury  who  were  so  illiterate 
(if  any)  as  not  to  understand  the  meaning 
of  the  Judge  in  that  context  If,  however, 
they  could  have  understood  the  judge  to 
mean  an  assault  with  a  lesser  intent  than 
homicide,  then  the  error  was  in  favor  of  the 
prisoner,  and  he  cannot  complain.  If  the 
failtu*e  to  explain  the  word  "felonious"  was 
error,  it  being  prejudicial  to  the  state  only, 
it  could  not  possibly  be  error  against  the 
prisoner. 

The  evidence  was  that  the  deceased,  who 
was  a  lame  man,  was  "perfectiy  drunk"  and 
"wild  drunk,"  and  there  was  direct  evidence 
that  he  was  not  trying  to  hurt  Miller,  and 
that  they  were  in  a  drunken  squabble;  and 
there  were  other  circumstances  which  would 
have  justified  the  jury  in  drawing  the  infer- 
ence that  the  deceased  was  not  capable  of 
banning  Miller  or  of  executing  any  purpose 
to  harm  the  prisoner,  if  the  latter  had  re- 
treated, as  he  should  have  done,  after  the 
deceased  left  Miller,  if  he  (the  prisoner) 
could  do  so  with  safety,  and  thereby  have 
avoided  taking  the  life  of  a  human  being. 
"The  dead  are  always  wrong,"  says  the 
proverb  truly,  and  the  deceased  is  not  here 
to  give  Ills  version  of  the  slaying;  but  if 
upon  this  evidence  the  condition  of  the  de- 
ceased was  such  that  the  prisoner  could  have 
retreated  with  safety,  but  he  preferred  rath- 
er to  stand  his  ground  and  kill  the  deceased, 
without  overpowering  necessity  to  prevent 
injury  to  himself,  then  the  verdict  of  man- 
slaughter and  the  short  term  in  the  peni- 
tentiary imposed  should  not  be  comi^lalned 
of  by  him.  Human  life  ought  to  retain  some- 
thing of  its  former  sacredness  in  the  eye  of 
the  law. 
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1901.) 

HOlflCIDB  —  FBElfEDITATION  —  If UBDEB  IN  8B0- 
OND  DEOBEB  —  INSTRUCTIONS  —  BBBXTTriZTO 
FBESUICPTION  OF  MALICE— IflNOBITY  OF  JU- 
BOB— WAIVEB  OF  OBJECTIONS. 

1.  In  a  prosecution  for  murder,  evidence  con- 
Bideredp  and  held  sufficient  to  warrant  the  jury 
in  finding  the  fact  of  premeditation  and  deliber- 
ation. 

2.  Where,  in  a  prosecution  for  murder,  defend- 
ant admitted  havmg  killed  deceased  with  a  gun, 
and  the  testimony  tended  to  show  premeditation 
and  deliberation,  and  there  was  no  evidence  of 
provocation,  nor  of  any  fact  which  could  be  con- 
sidered in  mitigation,  excuse,  or  justification  of 
the  Icilling.  it  was  not  error  to  instruct  that, 
defendant  having  admitted  that  he  killed  deceas- 
ed with  a  deadly  weapon,  there  were  not  in  evi- 
dence any  facts  or  circumstances  sufficient  to  re- 
but the  presumption  of  malice  from  such  killing 
with  a  deadly  weapon,  and  that  defendant  was 
guilty  at  least  of  murder  in  the  second  degree. 

3.  Where  the  jury  found  that  defendant  killed 
deceased  intentionally  and  willfully,  and  with 
premeditation  and  deliberation,  tibe  instruction, 
if  erroneous,  was  not  prejudicial. 

4.  The  refusal  of  the  court  to  set  aside  the 
verdict  in  a  criminal  case  because  a  juror  was 
under  21  years  old  is  not  reversible  error,  as 
the  objection  was  too  late. 

Appeal  from  Superior  Ck>iirt,  Granville 
Ck>unty;  Cooke,  Judge; 

Archie  Lipscomb  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals,  Af- 
filmed. 

The  defendant  was  indicted  in  the  superior 
court  for  the  murder  of  Caswell  Merrett, 
and,  having  been  convicted  of  murder  in  the 
first  degree,  appealed. 

Mary  Merrett,  a  witness  for  the  state,  tes- 
tified: **I  am  the  wife  of  the  deceased,  .Cas- 
well Merrett,  who  was  about  forty  years  old. 
Lie  lived  on  W.  L.  Umstead's  place,  in  this 
county.  Arch  Lipscomb  lived  about  one- 
quarter  of  a  mile  from  us.  On  Friday  night, 
the  10th  of  January,  it  being  dark  and  cloudy, 
and  about  one  hour  after  dark.  Arch  Lips- 
comb came  to  our  house.  He  came  in.  My 
husband  was  sitting  near  the  fireplace,  near 
the  bed,  and  I  was  plaiting  my  hair.  My 
husband  was  sitting  about  12  <Hr  16  feet  from 
the  door.  Arch  came  in  and  sat  down  in 
the  corner.  Arch  and  my  husband  got  to  ar- 
guing about  the  Scriptures.  They  did  not 
seem  to  be  angry,  and  Caswell  said  something 
Arch  did  not  like.  I  do  not  remember  what 
Arch  jumped  up  and  said,  if  his  best  friend 
was  going  back  on  him  for  somebody  else, 
that  was  all  right  And  he  stepped  out  of 
the  door  at  once  and  came  back,  and  before 
I  had  turned  my  head  be  had  shot  He  did 
not  have  the  gun  in  the  house,  but  got  it  out- 
side of  the  door.  Caswell  was  sitting  down, 
with  his  legs  crossed,  and  his  head  hanging 
down.  He  had  not  gotten  up  from  the  chair. 
It  was  a  shotgun,  and  the  load  went  into 
my  husband's  throat  and  he  died  at  once, 
without  ever  speaking.  I  went  up  the  lane 
and  hallooed  for  Mr.  Umstead,  and  he  came. 
My  husband  was  still  sitting  in  the  cliair, 


but  dead.  As  so<m  as  Arch  shot  he  left 
there.  There  was  a  lighted  lamp  on  the  table 
near  Caswell,  and  the  shot  broke  that  to 
piecea  There  are  two  rooms  in  ouir  house. 
They  had  just  a  religious  argument  about 
the  Bible,  but  I  never  heard  my  husband 
making  threats.  I  did  not  tiave  anything 
against  the  defendant  and  I  have  not  got 
anything  against  him  now." 

W.  P.  Wheeler,  a  witness  for  the  state, 
testified:  '*!  arrested  the  defendant  next 
morning  after  the  killing,  and,  without  any 
word  of  inducement  or  threat  he  told  me  he 
killed  the  deceased.  He  said  the  deceased 
had  threatened  him  and  his  wife^s  life  and 
they  were  afraid  of  him,  and  that  he  carried 
his  gun  over  and  shot  him  and  killed  him 
that  night  I  never  beard  that  deceased  and 
bis  wife  were  'conjurers'  until  after  the  kill- 
ing. I  did  not  know  of  any  ill  feeling  be- 
tween the  parties.  The  defendant  did  not 
try  in  any  way  to  escape.  He  was  dressed 
up  when  I  got  him,  and  said  he  was  waiting 
for  the  officers." 

The  defendant  in  his  own  behalf,  testified: 
"I  shot  and  killed  Caswell  Merrett  on  the 
night  of  January  10th  last  I  left  home 
about  one-half  hour  by  sun  to  go  hunting. 
I  went  down  on  Mr.  Williams'  land  and 
Mr.  Eugene's  [Umstead's];  and  then,  when  I 
got  to  the  deceased's  house,  I  set  my  gun 
down  by  the  door  and  went  inside  the  house. 
Caswell  Merrett  had  before  been  threaten- 
ing mine  and  my  wife's  life  several  times. 
He  said  he  had  given  my  wife  three  weeks 
iu  the  way  he  was  going  to  do,  and  that  was 
to  kill  her— I  understood  it  I  have  seen  Mm 
run  up  and  take  hold  of  her  with  both  hands. 
I  was  afraid  of  the  deceased.  He  and  I  got 
to  talking  together  at  his  house  that  night 
and  we  both  seemed  to  get  mad.  I  thought 
he  was  a  conjurer,  and  I  am  afraid  of  a  con- 
jurer. It  was  not  my  intention  to  kill  the 
deceased  when  I  left  home.  I  went  hunting. 
I  went  up  and  hallooed  at  his  house.  He  lial- 
looed  out  and  invited  me  in.  I  went  in.  I 
had  been  before  that  time  so  wrought  up  on 
account  of  the  threats  he  had  made  that  I 
could  not  work  in  my  field.  We  first  com- 
menced talking  about  arithmetic,  and  then 
we  got  on  the  Scriptures.  I  arrived  at  the 
deceased's  house  about  dark,  and  remained 
about  an  hour,  and  then  shot  him,  and  left 
immediately.  I  did  not  like  the  way  he  had 
been  fooling  around  my  wife.  It  looked 
like  he  had  been  trying  to  get  between  me 
and  my  wife  During  Christmas  my  wife 
was  at  his  house,  and  she  said  he  caught  her 
in  his  arms  and  hugged  her.  I  did  not  kill 
any  birds  that  hunt" 

Mary  Lipscomb,  a  witness  for  the  defend- 
ant testified:  ''I  am  the  wife  of  the  defend- 
ant I  was  at  home  that  afternoon.  I  was 
sick  in  bed,  and  had  been  for  about  a  week. 
Arch  left  home  before  night  He  did  not 
tell  me  what  he  was  going  out  for.  The  de- 
ceased sometimes  yisited  us.'* 

fiugene  Umstead*  a  witness  for  the  de- 
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fendant;  testified:  "I  liye  near  the  parties. 
M J  attention  was  ilrst  attracted  when,  a 
little  before  ten  o^dock,  my  attention  was 
directed  to  Caswell  Merretfs  booae  by  his 
wife^tf  hallooing.  When  I  reached  the  house, 
Caswell  was  sitting  up  in  the  chair,  dead, 
with  his  legs  crossed,  and  his  head  fallen  to 
one  side,  and  his  hand  hanging  down  by 
his  side." 

There  was  evidence  to  the  effect  that  the 
general  character  of  the  defendant  is  good. 

"The  court  instructed  the  Jury  as  to  what 
constituted  murder  in  the  first  and  second 
degrees  and  manslaughter,  and  also  instruct- 
ed them  fully  as  to  the  law  of  malice,  ex- 
plaining to  them  the  difference  between  gen- 
eral malice  and  particular  malice,  and  fur- 
th^  instructed  them  that,  to  constitute  mur- 
der in  the  first  degree,  there  must  exist  on 
the  part  of  the  slayer  towards  the  deceased 
express  malice,  and  that,  in  order  to  convict 
the  prisoner  of  murder  in  the  first  degree, 
the  Jury  must  be  satisfied  beyond  a  reason- 
able doubt  that  he  slew  the  deceased  with 
particular  or  express  malice,  and  that  he  did 
it  with  premeditation  and  deliberation.  The 
court  also  called  the  attention  of  the  Jury 
to  the  evidence,  and  gave  the  contentions 
of  the  parties." 

First  exception:  There  was  no  exception 
to  the  charge  of  the  comrt,  save  to  the  fol- 
lowing instruction:  **The  defendant  having 
admitted  that  he  killed  the  deceased  vdth  a 
deadly  weapon,  there  was  not  in  evidence 
any  facts  or  circumstances  sufficient  to  re- 
but the  presumption  of  malice  from  such  kill- 
ing with  a  deadly  weapon,  and  that  the  de- 
fendant was  at  least  guilty  of  murder  in 
the  second  degree.**  The  Jury  rendered  a 
verdict  of  murder  in  the  first  degree.  The 
defendant  moved  for  a  new  trial  for  error 
in  the  charge  as  above  pointed  out  by  his 
exception.  The  motion  was  overruled,  and 
the  defendant  excepted. 

Second  exception:  "The  defendant  then 
moved  to  set  aside  the  verdict,  and  for  a 
venire  de  novo,  on  the  ground  that  it  had 
been  discovered  since  the  verdict  that  B. 
F.  Blackwell,  one  of  the  Jurors  in  the  cas^, 
was  under  21  years  of  age.  The  court  found 
as  a  fact  that  the  said  Juror  would  not  be 
21  years  old  until  next  July,  and  that  the 
fact  was  unknown  to  the  defendant  or  his 
attorney,  or  the  solicitor  of  the  state,  or  any 
other  officer  of  the  court  The  court  also 
overruled  this  motion  of  the  defendant,  and 
the  defendant  excepted.  The  court  then 
pronounced  Judgment  upon  the  verdict  as 
contained  in  the  record,  and  the  defendant 
appealed  to  the  Supreme  Court,  and  was  al* 
lowed  to  appeal  without  giving  security.** 

The  Attorney  General,  for  the  State. 

WAL.KEB,  J.  (after  stating  the  case). 
There  was  no  exception  taken  to  the  charge 
so  far  as  it  related  to  murder  in  the  first  de- 
gree.   In  this  respect  the  instructions  of  the 


court  to  the  Jury  were  full  and  explicit,  and 
sustained  by  all  of  the  authorities.  Stats 
V.  GUchrUt,  113  N.  C.  673,  18  S.  B.  819; 
State  V.  Fuller,  114  N.  C.  886,  19  S.  B.  T97; 
State  V.  Norwood,  115  N.  C.  789,  20  S.  E 
712,  44  Am.  St  Rep.  496;  State  v.  McCor- 
mac,  116  N.  a  1033,  21  S.  B.  693;  State  v. 
Gadberry,  117  N.  C.  811,  23  S.  E.  247;  State 
V.  Covington,  117  N.  C.  834,  23  S.  E.  337; 
State  V.  Thomas,  118  N.  C.  1113,  24  S.  E. 
431;  State  v.  Dowden,  118  N.  C.  1145,  24 
S.  E.  722;  State  v.  Rhyne,  124  N.  C.  817,  38 
S.  E.  128;    State  v.  Spivey,  132  N.  C.  989, 

43  S.  B.  475;   State  v.  Cole,  132  N.  C.  1069, 

44  S.  E.  391.  There  was  ample  time  for 
deliberation  and  premeditation  by  the  de- 
fendant, according  to  any  rule  that  has  been 
laid  down  upon  the  subject  No  particular 
time  is  required  for  this  mental  process  of 
premeditation  ■  and  deliberation.  The  qnes- 
tion  always  is  whether,  under  all  the  facts 
and  circumstances  of  the  case,  the  defendant 
had  previously  and  deliberately  formed  the 
particular  and  definite  intent  to  kill,  and  then 
and  there  carried  it  into  ^ect  This  is  a 
question  for  the  Jury  to  determine.  State 
V.  Johnson,  47  N.  C.  247,  64  Am.  Dec.  682. 
The  facts  of  our  case  are  substantially  like 
those  in  State  v.  McCormac,  116  N.  C,  at 
page  1084,  21  S.  B.  693. 

The  testimony  of  the  witness  W.  P.  Wheel- 
er as  to  the  confession  made  to  him  by  the 
defendant  was  sufficient  in  itself  to  warrant 
the  Jury  in  finding  the  fact  of  premeditation 
and  deliberation,  if  they  believed  it,  and  if, 
after  weighing  the  testimony,  they  inferred 
and  found  the  fact  therefrom;  but  this  tes- 
timony was  re-enforced  by  that  of  the  de- 
fendant himself  at  the  trial,  which  tended 
to  show  not  only  premeditation  and  delibera- 
tion at  the  time  of  the  killing,  but  precon- 
ceived malice  and  a  spirit  of  revenge. 

The  exception  to  the  charge  of  the  court  is 
not  well  taken.  There  is  no  principle  better 
settled  in  the  law  of  homicide  than  the  one 
stated  by  the  court  to  the  Jury.  When  a  kill- 
ing with  a  deadly  weapon  is  shown  or  ad- 
mitted, the  law  presumes  malice,  and,  if 
nothing  else  appears,  it  is  murder  in  the 
second  degree,  Just  as  it  would  have  been 
murder  at  common  law,  and  would  still  be, 
if  it  were  not  for  the  act  of  1893  requiring 
the  state  to  prove  premeditation  and  delib- 
eration in  order  to  establish  a  case  of  mur- 
der in  the  first  degree,  and  in  this  respect 
leaving  murder  in  the  second  degree  as  de- 
fined by  that  statute.  Just  as  was  murder  at 
the  common  law.  If  there  is  no  proof  of 
premeditation  and  deliberation,  and  there  is 
a  killing  with  a  deadly  weapon,  the  law  pre- 
sumes malice,  and  it  is  murder  in  the  sec- 
ond degree,  under  the  statute.  State  v.  Wil- 
cox, 118  N.  a  1131,  -23  S.  B.  928;  State  v. 
Capps  (at  this  term)  46  S.  B.  780.  This  be- 
ing so,  the  conviction  should  be  of  murder 
in  the  second  degree  unless  the  defendant 
can  satisfy  the  Jury  of  the  existence  of  such 
facts  as  will,  in  law,  rebut  this  presumption 
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Of  malice  wblcb  la  raised  when  the  kilMng 
is  with  a  deadly  weapon.  What  facts  are 
sufficient  to  rebut  the  presumption  has  al- 
ways been  held  to  be  a  question  of  law, 
which  the  court  must  decide.  Whether  there 
is  any  evidence  to  rebut  the  presumption  la 
also  a  question  of  law.  Whether,  if  there  is 
any  evidence  sufficient  for  the  purpose,  the 
presumption  is  repelled  in  the  particular 
case^  is  a  question  for  the  jury,  under  prop- 
er instructions  from  the  court  State  v.  Hat- 
thews,  78  N.  G.  528;  State  v.  Oapps,  supra; 
State  V.  Graton.  28  N.  O.  164.  To  iUustrate: 
If  A.  assault  B.,  giving  him  a  severe  blow, 
or  othOTwlse  making  the  provocation  great, 
and  B.  strikes  A.  with  a  deadly  weapon  and 
kills  him,  or  if,  on  a  sudden  quarrel,  the  par- 
ties begin  the  fight  without  deadly  weapons, 
and,  after  blows  pass,  one  uses  a  deadly 
weapon  and  kills  the  other,  or  if,  on  a  sud- 
den-quarrel,  the  parties  fight  by  mutual  con- 
sent, at  the  instant,  with  deadly  weapons, 
the  fight  being  on  equal  terms,  and  no  un- 
due advantage  being  taken,  the  Implication 
of  malice  in  either  of  the  cases  stated  is  re- 
butted, and  the  law  mitigates  the  offense, 
out  of  indulgence  to  the  frailty  of  human 
nature,  and  adjudges  the  killing  to  be  man- 
slaughter. State  V.  Ellick,  60  N.  O.  452,  86 
Am.  Dec.  442.  And,  if  the  first  assault  is 
committed  onder  such  circumstances  as  to 
induce  the  party  assaulted  reasonably  to  be- 
lieve that  he  is  about  to  be  killed  or  to  re- 
ceive enormous  bodily  harm,  and  he  kills 
his  adversary,  the  law  excuses  the  killing, 
because  any  man  who  is  not  himself  legally 
in  fault  has  the  right  to  save  his  own  life, 
or  to  prevent  enormous  bodily  harm  to  him- 
self. In  each  of  the  above  cases  it  would 
be  the  duty  of  the  court  to  charge  the  Jury 
that  if  they  found  the  facts  to  be  as  we 
have  stated  them,  provided  there  is  evidence 
to  prove  the  facts,  the  implication  of  malice 
is  rebutted,  and  the  killing  is  either  man- 
slaughter or  excusable  homicide,  according 
as  the  facts  may  be  found  by  them.  Wheth- 
er the  blow  was  given,  or  whether  the  par* 
ties  fought  suddenly  or  on  fair  and  equal 
terms,  so  as  to  reduce  the  killing  to  man- 
slaughter, or  whether  the  assault  was  com<- 
mitted  under  such  circumstances  as  to  jus- 
tify the  fear  or  apprehension  of  the  defend- 
ant that  he  w^s  about  to  be  killed  or  to  re- 
ceive enormous  bodily  harm,  so  as  to  reduce 
the  killing  to  excusable  homicide,  are  ques- 
tions solely  for  the  Jury.  The  matt^  is  fully 
considered  in  the  case  of  State  v.  Matthews, 
supra.  It  was  therefore  proper  for  the  court 
to  charge  the  Jury  in  this  case  that  thare  was 
no  evidence  of  any  facts  and  circumstances 
sufficient  to  rebut  the  presumption  of  malice 
which  arose  from  the  killing  with  the  gun, 
which,  of  course,  is  a  deadly  weapon,  and 
the  defendant  was  at  least  guilty  of  murder 
in  the  second  degree.  There  was  no  evi- 
dence of  any  provocation,  nor  was  there  evl^ 
dence  of  any  fact  which  could  be  considered 
in  mitigation,  excuse,  or  justification  of  the 


killing.  The  only  question  in  tiie  case  was 
whether  the  defendant  was  guilty  of  murder 
in  the  first  degree  or  of  murder  in  the  sec- 
ond degree,  the  killing  having  been  admit- 
ted. But  if  there  had  been  error  in  the  in- 
struction to  which  exception  was  taken,  we 
do  not  see  how  the  defendant  could  have 
been  prejudiced  thereby,  for  the  jury  found 
that  he  killed  his  victim  intentionally  and 
willfully,  and  with  iM-emeditation  and  delib- 
eration; and  it  could  make  no  difference, 
with  that  fact  found  by  the  jury  from  the 
evidence,  whether  the  presumption  of  the 
common  law  as  to  malice,  arising  from  the 
use  of  a  deadly  weapon,  had  been  rebutted 
or  not  Prejudice  could  not  come  from  such 
a  charge,  if  erroneous,  unless  the  defendant 
had  been  convicted  of  murder  in  the  second 
degree,  and  there  had  been  evidence  of  facts 
or  circumstances  in  mitigation  or  excuse  of 
the  killing.  We  have  said  there  was  none. 
The  principle  contained  in  the  instruction  of 
the  court  had  no  application  to  the  differ- 
ence between  murder  in  the  first  degree  and 
murder  in  the  second  degree.  It  related  on- 
ly to  the  difference  between  murder  in  the 
second  degree  and  manslaughter  or  excusa- 
ble or  justifiable  homicide. 

The  motion  to  set  aside  the  verdict  be- 
cause one  of  the  jurors  was  under  21  years 
of  age  was  properly  refused,  or  at  least  the 
refusal  of  it  was  not  reversible  error.  The 
challenge  propter  defectum  should  be  made 
when  the  juror  comes  to  the  book  to  be 
sworn,  and  before  he  is  sworn,  or  the  right  oi 
challehge  will  be  deemed  to  be  waived.  No 
ivaoc  can  be  challenged  by  the  defendant 
after  he  has  been  selected  and  sworn,  with- 
out the  consent  of  the  state,  unless  it  be  for 
some  cause  which  has  arisen  since  he  was 
chosen  and  sworn.  State  v.  Patrick,  48  N. 
O.  443;  State  v.  Davis,  80  N.  O.  412.  In 
State  V.  Lambert  93  N.  G.  618,  a  motion  to 
set  aside  a  verdict  for  a  reason  the  same  as 
the  one  now  urged  was  held  to  have  been 
properly  refused.  As  Indicated  by  this  court 
in  Patrick's  Gase,  supra,  there  is  an  apt 
time  for  each  and  every  step  in  all  legal  pro- 
G^sedings,  and  every  objection  must  be  made 
and  every  privilege  claimed  at  the  proper 
time,  or  the  party  who  should  thus  have  as- 
serted his  right  will  be  considered  as  having 
waived  it  The  objection  to  the  juror  in  tills 
case  was  not  presented  in  apt  time.  State  v. 
Parker,  132  N.  G.  1014,  43  &  B.  830.  It  came 
too  late  after  verdict  and  could  then  be  ad- 
dressed only  to  the  discretion  of  the  court 
State  V.  Biaultsby,  ISO  N.  0.  664,  41  S.  E. 
97,  and  eases  suiMra.  The  exercise  of  this 
discretion  adversely  to  the  defendant  is  not 
reviewable  by  this  court  State  v.  Davis, 
supra;  State  v.  Perkins,  66  N.  a  126;  Spicer 
V.  Fulghum,  67  N.  G.  18. 

The  indictment  in  this  case,  though  drawn 
according  to  the  precedent  in  use  before  the 
act  of  1803,  p.  76,  c.  85,  Is  In  pn^er  form, 
and  charges  the  offense  of  murder  in  the 
first  degree.    State  v.  Gilchrist,  supra. 
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We  hare  considered  the  case  and  the  rec- 
ord with  the  greatest  care  and  scrutiny,  and 
oar  conclusion  Is  that  there  Is  no  error  in 
the  rulings  of  the  court  below,  and  none  In 
the  record,  and  It  must  be  so  certified*  No 
error. 

(114  N.  G.  540) 

BURWBLL  ▼.  BRODIE. 

(Supreme  Court  of  North  Carolina.    April  B, 

1904.) 

LANDIX)BD  AND  TENANT— EVICTION— SUKM ART 
PBOCBEDINOS  —  BESTirUTION  —  DAMAGES  — 
ITEH8  —  SUnrCIENCT  OF  AIXEOATIONS  •— IN 
WHAT  ACnON  BECOTBBABIJ:  —  BIQBTS  OF 
LANOLOB]>— FOBFBITUBB  —  OBKDITB  •—  JUDO- 
ICBNTS— ESTOPPEL. 

1.  Under  Code,  1 1778,  which  secures  to  a  ten- 
ant who  has  been  ejected  in  summary  proceed- 
ings by  order  of  a  justice,  but  who  afterwards 
procures  a  reversal,  the  right  to  recover  damages 
of  his  landlord  for  his  removal,  a  tenant  mav 
demand  an  issue  for  the  determination  of  such 
damages  on  the  trial  on  appeal  in  the  superior 
court,  or  he  may  bring  a  separate  action  for 
the  damages  sustained  by  the  wrongful  suing 
out  of  the  writ  and  eviction. 

2.  The  Judgment  is  the  record,  and  controls 
in  respect  to  what  is  decided  by  the  trial  court. 

8.  A  complaint  in  an  action  by  a  tenant  for 
wrongful  eviction  by  summary,  proceedings,  al- 
leging that  by  reason  thereof  plaintiff  was  de- 
prived of  his  house  and  garden  for  shelter  and 
support  of  his  famUy,  and  was  distressed  in 
body  and  mind,  and  put  to  great  mortification 
and  shame  and  loss  of  employment,  sufficiently 
alleges  damages  other  than  the  loss  of  crops. 

In  Defendant's  Appeal. 

4.  A  judgment  for  a  tenant  on  appeal  In  sum- 
mary proceedings  is  an  estoppel  on  the  land- 
lord only  to  the  extent  of  what  was  or  should 
have  been  decided,  and  does  not  operate  to  pre- 
vent him  from  showing  in  a  subsequent  action 
the  value  of  the  crop,  and  what  portion  of  it 
he  was  entitled  to  retain  for  advancements  made 
before  tiie  eviction. 

5.  A  landlord,  in  wrongfully  evicting  his  ten- 
ant, does  not  forfeit  his  rights  which  had  accru- 
ed to  him  under  the  lease  contract  and  the  stat- 
ute^ such  as  the  right  to  a  credit  for  guano, 
cotton  seed  meal,  and  cotton  seed  furnished  by. 
him,  and  used  in  planting  and  making  the  crop. 

6LThe  court  may  take  judicial  notice  of  the 
season  for  planting. 

7.  A  landlord  who  has  wrongfully  evicted  his 
tenant  by  summary  proceedings,  and  prevented 
him  from  doing  the  farming  work  on  the  prem- 
ises, cannot,  on  the  tenanrs  being  restored  to 
possession  on  appeal,  charge  him  for  having  the 
work  done  by  another  person. 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court,  Vance  County, 
Ferguson,  Judge. 

Action  by  Matthew  Burwell  against  B.  T. 
Brodle.  From  a  judgment  for  plaintiff,  both 
parties  appeaL    Reversed  on  both  appeals. 

The  pres^it  plaintiff  was  the  tenant  or 
cropper  on  the  present  defendant's  land  dur- 
ing the  years  1901  and  1902  under  a  farming 
coDtract;  by  the  terms  of  which  he  was  to 
have  one-half  of  the  crop  made  on  the  land. 
In  May  the  present  defendant  instituted  sum- 
mary proceedings  before  a  justice  of  the 
peace  to  ^ect  the  present  plaintiff.    From  a 

1  a  See  BrideiMM.  vpL  SO,  Cent  Diff.  |  i. 


judgment  against  him  he  (the  present  plain- 
tiff)  appealed  to  the  superior  court.  He  gave 
no  undertaking  to  stay  execution,  and  was, 
by  the  constable  acting  under  an  ezecutioa 
issued  upon  said  judgment,  evicted,  and  the 
present  defendant  put  in  possession.  At  Oc- 
tober term,  1902,  the  cause  came  on  for  trial 
upon  the  appeal,  and  the  court  held  upon  the 
plaintiff's  (present  defendant)  own  showing 
that  he  was  not  entitled  to  recover,  and  ad- 
Judged  that  a  writ  of  restitution  issue  to  put 
the  present  plaintiff  in  possession.  The 
court  also  adjudged  that  the  present  plaintiff 
recover  one-half  of  all  crops  raised  on  the 
land.  The  present  defendant  appealed,  and 
had  time  allowed  to  give  bond  and  perfect  his 
appeaL  He  failed  to  give  the  bond  <Hr  perfect 
his  appeal,  but  remained  in  possession,  gath- 
ered and  sold  the  crops,  receiving  therefor 
^60.79.  .  The  present  plaintiff^  thereupon 
brought  this  action,  alleging  tlie  fbregoing 
facts,  and  alleging  that  the  defendant's  con- 
duct in  the  premises  was  unlawful,  wrongful, 
and  tortious,  and  amounted  to  an  abuse  of 
l^^l  process,  and  that  by  reason  thereof  the 
plaintiff  '*was  deprived  of  his  house  and  gar- 
den for  shelter  and  suppcHt  of  his  family; 
that  he  was  greatly  distressed,  agitated,  and 
troubled  both  in  body  and  mind  thereby,  and 
specifically  and  more  so  on  account  of  the 
condition  of  his  wife,  which  was  known  to 
the  defendant,  and  was  put  to  great  mortifi- 
cation and  shame  thereby,  as  well  as  loss  of 
employment,"  etc.;  for  aU  of  which  he  de- 
mands damagesi.  His  honor  rendered  Judg- 
ment '*that  the  plaintiff  has  not  alleged  in 
his  complaint  matters  sufficient  to  constitute 
a  cause  of  action  for  damages  other  than  the 
value  of  the  crops."  He  thereupon  proceeded 
to  adjudge  that  the  plaintiff  recover  one-half 
the  value  of  the  crop-rascertained  to  be 
$183.30.  The  court  held  that  in  respect  to  the 
crop  the  defendant  was  bound  by  the  judg- 
ment rendered  at  fall  term,  1902,  and  refused 
to  allow  the  defendant  to  show  the  amount 
expended  by  him  in  making  and  saving  the 
crop.  From  this  Judgment  the  plaintiff  and 
defendant  appealed. 

T.  T.  Hicks  and  B.  8.  McColh,  for  plain- 
tiff. W.  B.  Shaw  and  A.  (X  Zollicoffer,  for 
defendant 

CONNOB,  J.  (after  stating  the  facts).  We 
are  of  opinion  that  his  honor  was  in  error  in 
holding  that  the  plaintiff  did  not  state  facts 
sufiicient  to  enable  him  to  submit  an  issue  to 
the  jury  in  regard  to  the  alleged  damage  sus- 
tained by  him  for  the  eviction.  While  he 
could  have  demanded  such  an  issue  upon  the 
rendition  of  the  Judgment  of  October  term, 
1902,  he  was  not  compelled  to  do  sa  Sec- 
tion 1776  of  the  Code  expressly  secures  to 
him  the  right  to  "recover  damages  of  the 
plaintiff  for  his  removal"  in  such  cases  as  the 
presept  The  question  is  settied  by  this  court 
in  Woody  v.  Jordan,  69  N.  0. 189.  It  is  there 
said  that  the  defendant  who  successfully  re- 
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Bists  an  action  of  replevin  may  have  his  dam- 
ages assessed  In  the  c^ginal  action,  but  that 
he  Is  not  compelled  to  do  so,  and  may  have 
his  separate  action  on  the  bond  or  on  the 
case  for  damages  sustained  by  the  wrongful 
suing  out  of  the  writ  and  eviction.  Mr.  Jus- 
tice Bodman  says:  "It  must  be,  then,  that 
the  common  law  gave  him  full  indemnity  by 
means  of  a  separate  action  for  the  damages 
for  the  taking  and  detention."  It  seems  from 
the  statement  of  the  case  on  appeal  that  his 
honor  was  asked  by  the  defendant  to  hold 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendant  "for  damages  for  abuse  of  le- 
gal process,  mental  or  physical  anguish,  or 
malicious  prosecution,  and  that  the  said  com- 
plaint does  not  allege  malice  or  want  of  prob- 
able cause,  or  special  damages  because  of  his 
eviction,"  and  moves  the  court  to  dismiss  the 
action  as  to  any  and  all  such  alleged  causes. 
The  motion  was  sustained.  As  we  have 
seen,  the  judgment,  which  is  the  record,  and 
controls  in  respect  to  what  is  decided,  simply 
states  that  his  honor  ruled  that  the  complaint 
did  not  allege  any  damage  other  than  the  loss 
of  his  crop.  We  cannot  concur  with  this  con- 
struction of  the  complaint  We  think  it  is 
sufficiently  alleged  that  he  suffered  damages 
Incident  to  his  wrongful  eviction;  L  e.,  "a 
shelter  and  support  for  his  family,"  etc.  We 
do  not  express  any  opinion  In  regard  to  the 
character  and  nature  of  the  damages  which 
he  may  recover  upon  the  allegations.  He  al- 
leges a  wrongful  eviction,  and  for  this  in- 
jury he  may  recover  such  damages  as  proxi- 
mately resulted  from  such  Injury.  His  honor 
should  have  submitted  an  issue  involving  this 
inquiry,  and  instructed  the  jury  In  regard  to 
the  measure  and  kind  of  damages  which 
might  be  recovered. .  This  court  has  in  Rem- 
ington V.  Klrby,  120  N.  O.  322,  26  S.  B.  917, 
announced  the  principle  upon  which  punitive 
damages  may  be  recovered. 

We  simply  decide  that  upon  the  complaint 
the  plaintiff  was  entitled  to  have  an  issue  as 
to  his  actual  damages.  To  this  end  there 
must  be  a  new  trial. 

In  Defendant's  Appeal. 

CONNOR,  J.  His  honor  Judge  Winston, 
at  the  October  term,  1902,  rendered  Judgment 
that  the  plaintiff  be  restored  to  the  possession 
of  the  land  from  which  he  had  been  wrong- 
fully evicted,  and  recover  one-half  the  crops 
made.  The  execution  of  this  judgment  was 
prevented  l)y  the  appeal  of  the  defendant, 
who  remained  in  possession  unti]  the  expira- 
tion of  the  plaintiff's  term,  gathered  and  sold 
•  the  crops.  While  it  may  be  that  the  present 
plaintiff  may  bave  had  the  value  of  the  crops 
ascertained,  and  Judgment  therefor  at  the 
next  succeeding  term  of  court,  the  present 
defendant  having  failed  to  perfect  or  prose- 
cute his  ai^eal,  he  was  not  compelled  to  do 
•o.  In  this  action  he  relies  upon  the  Judg- 
ment as  an  estoppel  upon  the  defendant  It 
Is  an  estoppel  to  the  extent  of  what  was  de- 


cided, or  should  have  been  decided.  It  does 
not  operate  to  prevent  the  present  defendant 
from  showing  the  value  of  the  crop,  and  what 
portion  of  it  he  is  entitled  to  retain  for  ad- 
vancements made  before  the  eviction  under 
the  terms  of  the  contract  By  his  wrongful 
act  in  evicting  the  plaintiff  he  does  not  for- 
feit his  rights  under  tne  contract  and  the 
statute,  as  landlord,  which  had  accrued  to 
him.  The  record  shows  that  the  plaintiff  was 
evicted  about  May  Ist;  that  the  defendant 
furnished  guano,  cotton  seed  meal,  and  cotton 
seed  used  upon  the  crops.  The  date  at  which 
these  articles  were  furnished  is  not  given,  but 
we  may  take  notice  of  the  season  for  plant- 
ing, and  find  that  they  must  have  been  pur- 
chased or  furnished  at  or  about  the  time  of 
the  eviction.  We  infer  from  the  record  that 
the  crop  was  not  planted,  as  the  controversy 
grew  out  of  a  difference  between  them  as  to 
what  crop  should  be  planted.  However  this 
may  be,  the  defendant  should  be  allowed  a 
credit  for  the  guano,  cotton  seed  meal,  and 
cotton  seed,  used  in  planting  and  making  the 
crop,  as  the  use  of  them  was  necessary  to  the 
planting  and  making  the  crop,  and  in  no  way 
affected  by  the  eviction.  In  regard  to  the 
amount  paid  for  labor,  the  defendant  may 
not  have  credit  Having,  as  the  record  shows 
~and  for  the  purpose  of  disposing  of  this  ap- 
appeal  conclusively  so— wrongfully  evicted 
the  plaintiff,  and  prevented  him  from  doing 
the  work,  he  cannot  charge  him  for  having 
it  done  by  some  other  person.  This  would  be 
to  take  advantage  ot  his  own  wrong. 

We  are  not  sure  that  we  understand  the 
last  two  items  on  the  account  for  corn  and 
hay  furnished  to  feed  the  mules  "over  amount 
furnished."  It  does  not  appear  when,  or  un- 
der what  circumstances,  these  articles  were 
furnished.  It  is  possible  that  these  questions 
may  be  adjusted  under  the  advice  of  the  in- 
telligent counsel  representing  the  parties. 
There  are  few  controversies  more  difficult  to 
adjust  than  those  arising  out  of  farming  con- 
tracts. It  is  a  subject  of  congratulation  that 
they  are  usually  settled  by  mutual  conces- 
sions. This  case  would,  as  It  seems  to  us^ 
seem  to  offer  an  opportunity  to  do  so. 

There  must  be  a  new  trial. 

WALKER,  J.  I  dissent  In  this  case  from. 
the  opinion  and  judgment  of  the  court  in  the 
defendant's  appeal.  I  cannot  agree  with  the 
court  as  to  the  legal  force  and  effect  of  the 
judgment  awarding  to  the  plaintiff  in  this 
case,  who  was  the  defendant  in  the  other  suit, 
one-half  of  all  the  crops  grown  on  the  land. 
The  defendant,  Brodie,  who  was  the  plaintiff 
in  that  suit,  bad  his  day  in  court,  and  full 
opportunity  to  show  that  Burwell  was  not  en- 
titled to  <Hie-haIf  of  the  crop,  but  to  one-half 
less  the  part  to  be  retained  by  him  for  ad- 
vancements made  before  the  eviction.  It 
Brodie  was  entitled  to  any  deduction  on  ac- 
count of  advancements,  then  Burwell  was  not 
entitled  to  one-half  of  the  crop;  and  yet  that 
Is  precisely  what  the  court  decided  when  the 
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parties  were  nt  imrae  as  to  what  were  their 
resoectlye  rights  in  the  crop.  The  judgment 
or  decree  of  a  court  possessing  competent  Ju- 
risdiction is  final  as  to  the  subject-matter 
thereby  determined,  and  as  to  every  other  mat- 
ter which  the  parties,  by  the  exercise  of  rea- 
sonable diligence,  might  have  litigated  in  the 
cause,  and  which  might  have  been  decided  or 
determined  therein.  Clark,  J.,  in  Wagon  Ck>. 
T.  Byrd,  119  N.  G.  460,  29  S.  B.  144,  thus 
states  the  rule:  "The  plea  of  res  judicata  ap- 
plies, except  in  special  cases,  not  only  to  the 
points  upon  which  the  court  was  required  by 
the  parties  to  form  an  opinion  and  pronounce 
judgment,  but  to  every  point  which  properly 
belonged  to  the  subject  in  litigation,  and 
which  the  parties,  exercising  reasonable  dili- 
gence^ might  have  brought  forward  at  the 
time  and  determined  respecting  it;''  citing  1 
Herman  on  Estoppel,  §§  122,  123.  I  do  not 
think  it  can  be  successfully  contended  that 
the  defendant  Brodle,  did  not  have  full  time 
and  opportunity  to  bring  fcnrward  the  matter 
of  advancements,  now  claimed  to  have  been 
made  by  him  to  Burwell,  and  to  have  his 
right  to  so  much  of  Burwell's  half  of  the  crop 
as  was  necessary  to  pay  them  adjudicated. 
The  point  was  directly  presented  in  that  ac- 
tion. Tyler  v.  Capeheart,  125  N.  G.  64,  34  S. 
B.  106.  The  judgment  declares  that  Burwell 
Is  entitled  to  one-half  of  the  crop,  and  that 
finding  and  determination  preclude  the  other 
question  now  attempted  to  be  raised.  Bryan 
V.  Alexander,  111  N.  C.  142, 15  &  B.  1031. 


(IM  N.  C.  684) 

8TATB  V.  HUNT. 

(Supreme  Court  of  North  Carolina.    April  6, 
1904.) 

HOiaCIDB— INSTBUCnONS— MUBOSB  —  SVI- 
DBNCB— FBEMBOrrATION. 

1.  On  a  prosecntlon  for  murder,  a  requested 
instmctJon  that  if  there  was  an. opportunity  to 
use  a  deadly  weapon,  but  none  was  actually 
used,  the  circumstance  should  be  considered  as 
strong  evidence  against  willful  and  premeditated 
murder,  was  properly  modified  by  striking  out 
the  word  "strong." 

2.  Accused  requested  an  instruction  that  if  it 
was  the  intention  of  the  accused  to  do  serious 
bodily  harm,  and  death  ensued  from  injuries 
inflicted  with  such  intention,  accused  could  not 
he  convicted  of  a  higher  crime  than  murder  in 
the  second  degree ;  and  the  instruction  was  mod- 
ified to  the  effect  that  if  it  was  the  intention 
of  the  accused  to  do  serious  bodily  harm,  and 
death  ensued  in  consequence  of  injuries  inflict- 
ed with  such  intention,  the  accused  would  be 
guilty  of  murder  in  the  second  degree.  EM, 
that  the  modification  was  not  error. 

3.  It  appeared  that,  after  an  altercation  be- 
tween deceased  and  accused,  accused  followed 
deceased  out  of  the  store  where  it  occurred,  and 
ran  around  the  store  in  search  of  him,  and  then 
followed  deceased  about  30  yards,  and  struck 
deceased  and  killed  him.  Accused  requested  an 
instruction  that  he  could  not  be  convicted  unless 
the  jury  were  satisfied  beyond  a  reasonable 
doubt  that  deceased  was  killed  in  pursuance  of 
a  fixed  and  deep-rooted  purpose,  with  actual  pre- 
roeditr'^ion,  formed  in  a  cool  state  of  the  blood; 
and  the  instruction  was  given,  modified  bv  strik- 
ing out  the  words  "and  deep-rooted"  before  the 
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word  "purpose,"  and  the  word  "actual"  before 
"premeditation."  Held,  that  the  instruction  was 
not  erroneous. 

4.  No  particular  time  is  necessary  to  consti- 
tute the  premeditation  requisite  to  the  crime  of 
murder. 

5.  On  a  prosecution  for  murder,  where  the 
circumstances  do  not  bring  the  case  within  the 
language  of  the  statute,  tbe  state  must  prove 
deliberation  and  premeditation. 

6.  Deliberation  and  premeditation  on  the  part 
of  accused  on  a  prosecution  for  murder  may  be 
inferred  from  such  circumstances  as  ill   will, 

{>revious  difficulty  between  the  parties,  and  dec- 
aratJons  of  an  intent  to  kill  after  or  before  the 
crime. 

7.  It  appeared  that,  after  an  altercation  be- 
tween deceased  and  accused,  accused  followed 
deceased  out  of  the  store  where  it  occurred,  and 
ran  around  the  store  In  search  of  him,  and  then 
followed  deceased  about  30  yards,  and  struck 
deceased  and  killed  him.  Held,  that  the  ques- 
tion of  premeditation  and  deliberation  was  for 
the  jury. 

8.  It  appeared  that  accused,  after  having  an 
altercation  with  deceased,  in  which  he  assaulted 
deceased,  followed  deceased,  and,  while  the  lat- 
ter was  supported,  and  staggering  from  injuries 
previously  received,  he  struck  the  fatal  blow. 
Held  that,  though  there  was  some  provocation, 
the  killing  was  orutal,  and  to  be  attributed  to 
a  malicious  disposition,  rendering  the  crime 
murder. 

Appeal  from  Superior  Gourt,  Person  Goun- 
ty;  O.  H.  Allen,  Judge. 

Adam  Hunt  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals    Afilrmed. 

W.  T.  Bradsher  and  F.  O.  Garver,  for  ap- 
pellant The  Attorney  General,  for  the 
State. 

GliARK,  G.  J.  The  prisoner  was  convict- 
ed of  murder  in  the  first  disgree.  The  de- 
ceased was  in  charge  of  a  store  belonging 
to  his  bfother,  who  employed  the  prisoner 
as  a  sawmill  hand.  It  was  in  evidence  that 
the  deceased  had  no  authority  to  settle  with 
the  sawmill  hands;  that  the  accused  went 
to  the  store  that  Saturday  night,  and  stated 
in  conversation  with  one  West,  about  a  half 
hour  before  the  homicide,  that  "he  would 

have  his  pay,  or  there  would  be  a  Ood  d n 

dead  nigger  there  that  night"  He  left,  but 
returned  to  the  store  about  9  o'clock*  and 
asked  for  a  settlement  Deceased  told  him 
he  could  not  pay  him  without  authority  from 
his  brother.  The  prisoner  commenced  eors- 
ing  and  stamping  the  floor.  The  deceased 
told  him  to  hush,  and  started  round  the 
counter  with  a  hammer  in  his  hand.  The 
prisoner  jerked  the  hammer  out  of  his  hand 
and  struck  the  counter  violently,  saying, 
**Pay  me."  The  witness  told  prisoner  he 
would  go  off  and  get  the  timekeeper  to  get 
prisoner's  time.  When  he  returned  with  the 
timekeeper,  the  prisoner  had  deceased  down, 
with  his  knees  on  his  breast,  jumping  up 
and  down  on  him,  and  beating  deceased  In 
the  face.  The  timekeeper  told  him  to  **8topl 
stop!"  whereupon  the  prisoner  assaulted  him, 
and.  In  the  fight  that  followed,  Imocked  the 
timekeeper  down.    The  witness  led  the  de- 

f  C  See  Homicide,  voL  M,  Cent.  Dig.  H  >!.  ■> 
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ceased  towards  his  house,  30  yards  away, 
holding  him  up  and  helping  him  along,  and 
they  were  met  about  halfway  by  tte  wife 
of  deceased's  brother,  crying.  The  prisoner 
then  came  on,  and  made  at  her,  bat  she  got 
home  without  being  caught  by  hinu  The 
prisoner  then  ran  around  the  witness  and 
knocked  deceased  down.  The  prisoner  then 
pulled  off  a  strip  about  20  feet  long  and 
tried  to  strike  the  deceased— struck  trees. 
The  deceased  staggered  along,  half  bent,  try- 
ing to  get  into  the  house.  The  prisoner  then 
ran  up  and  struck  the  deceased  a  heavy 
blow  on  the  head,  knocking  him  down;  his 
head  striking  the  porch.  Mrs.  Wilkins  said, 
"Lord!  you  have  killed  Fleetwood."  The 
prisoner  replied,  "Yes;  damn  him!  that  is 
what  I  intended  to  do."  The  deceased  fell 
entirely  unconscious.  The  deceased  was  a 
weakly  man,  weighing  about  118  pounds,  and 
6  feet  tall.  The  prisoner  was  a  powerful 
uian  for  his  size,  and  welglied  160  pounds, 
or  165.  The  deceased  died  of  his  Injuries 
on  Thursday  following.  The  prisoner  testi- 
fied in  his  own  behalf,  contradicting  the  two 
state's  witnesses  who  testified  to  his  having 
deceased  down,  beating  him,  when  they  got 
there,  and  testified  that  deceased  assaulted 
him  with  his  knife,  and  cut  him  in  the  back 
and  side,  and  he  took  the  knife  away ;  that 
Wilkins  ran  to  his  house,  as  though  to  get 
his  gun,  and  he  hit  him  as  he  went  into  the 
porch,  and  "knocked  him  against  the  floor 
of  the  porch" ;  that  he  (prisoner)  ran  against 
the  pole  and  knocked  it  down,  but  did  not 
try  to  use  it;  that  he  hit  deceased  only  one 
lick,  and  that  was  at  the  porch;  was  only 
trying  to  keep  them  from  killing  him ;  that 
he  was  badly  cut  The  wounds  exhibited 
to  the  jury  were  a  slight  cut  in  the  hand, 
and  another,  about  ohe  inch  long,  on  the 
back ;  and  a  cut  on  nosf^  and  some  cut  pla- 
ces on  clothing  were  also  shown,  all  of  which 
prisoner  said  were  made  by  deceased.  The 
prisoner  says  he  followed  the  timekeeper, 
who  fled  out  of  the  back  door  and  lost  him ; 
that  then  he  went  round  the  store  to  the 
front  and  overtook  deceased  as  he  was  going 
into  his  house,  and  struck  him  with  his  fist ; 
and  that  this  was  the  only  blow  he  gave  de- 
ceased. The  medical  evidence  was  that  the 
teeth  of  deceased  were  crushed,  and  his  tem- 
ple appeared  to  have  been  struck  with  a 
hard  substance;  that  both  blows  may  have 
been  made  with  a  hammer,  though  they  may 
have  been  inflicted  with  a  fist;  that  the 
breast  and  other  parts  of  the  body  of  de- 
ceased showed  severe  contusions;  and  that 
the  cuts  on  the  prisoner  were  not  serious. 
The  evidence  of  a  broken  plow  point  found 
on  the  floor  next  morning  was  competent 
It  does  not  appear  whether  the  point  was 
used  or  not  nor  does  the  evidence  appear 
to  have  been  prejudicial  to  the  prisoner. 

The  prisoner,  in  apt  time,  requested  the 
court  In  writing,  to  charge: 

"(1)  Taking  the  evidence  offered  for  the 
state  to  be  true,  there  was  no  evidence  of  a 


premeditated  and  deliberate  Intent  to  mur- 
der, and  the  prisoner  cannot  be  convicted 
of  murder  in  the  flrst  degree."  Refused, 
and  the  prisoner  excepted. 

"(2)  In  no  view  of  the  case,  as  shown  by 
the  whole  testimony,  is  there  evidence  of  a 
premeditated  and  deliberate  intent  to  kill 
and  murder ;  and  the  prisoner  cannot  there- 
fore, be  convicted  of  murder  in  the  flrst  de- 
gree."   Refused,  and  the  prisoner  excepted. 

"(3)  If  the  jury  shall  flnd  In  this  case  that 
there  was  an  opportunity  to  use  a  deadly 
weapon,  but  that  none  was  actually  used, 
this  circumstance  should  be  considered  as 
strong  evidence  against  willful  and  premed- 
itated murder."  This  was  given — ^the  word 
"strong,"  however,  being  struck  out— and 
the  prisoner  excepted  to  the  modlflcatlon. 

"(4)  If  the  jury  shall  flnd  that  it  was  the 
intention  of  the  prisoner  to  do  serious  bodily 
harm  to  the  deceased,  and  death  ensued  In 
consequence  of  injuries  Inflicted  with  such 
intention,  then  the  prisoner  cannot  be  con- 
victed of  a  higher  crime  than  murder  in  the 
second  degree."  This  was  modified,  and  giv- 
en as  follows:  "If  the  jury  shall  flnd  that 
it  was  the  intention  of  the  prisoner  to  do 
serious  bodily  harm  to  the  deceased,  and 
death  ensued  in  consequence  of  injuries  in- 
flicted with  such  intention,  then  the  prisoner 
would  be  guilty  of  murder  In  the  second  de- 
gree." The  prisoner  excepted  to  the  modl- 
flcatlon. 

"(5)  In  the  case  at  bar,  before  the  pris- 
oner can  be  convicted  of  murder  In  the  flrst 
degree,  the  jury  must  be  satisfied  beyond  a 
reasonable  doubt  from  the  evidence  that  the 
prisoner  killed  the  deceased  in  pursuance 
of  a  fixed  and  deep-rooted  purpose,  with  cool 
premeditation,  formed  in  a  cool  state  of  the 
blood."  This  was  given,  but  modified  by 
striking  out  the  words  "and  deep-rooted" 
before  the  word  "purpose,"  and  the  word 
"cool"  before  "premeditation,"  and  the  pris- 
oner excepted. 

There  was  no  exception  to  the  charge  of 
the  court 

We  find  no  error  in  the  matters  excepted 
to.  If  the  prisoner's  own  evidence  Is  to  be 
believed,  the  only  blow  he  struck  was  when 
the  deceased  was  entering  his  house,  and 
was  felled  to  the  floor  of  his  porch;  and, 
by  the  prisoner's  testimony,  there  had  been 
cooling  time,  for  he  had  followed  the  fleeing 
timekeeper  out  of  the  back  door,  and,  after 
"losing  him,"  had  gone  round  the  store,  and 
had  gone  80  yards,  to  the  home  of  the  de- 
ceased; there  being  also  testimony  that  the 
deceased  was  supported  and  staggering,  and 
was  helped  to  get  that  far.  Besides,  no 
particular  time  Is  necessary  to  constitute 
premeditation.  State  v.  Norwood,  115  N.  G. 
791,  20  S.  E.  712,  44  Am.  St  Rep.  4d8;  State 
V.  McGormac,  116  N.  C.  1033,  21  S.  E.  6d3; 
State  V.  Covington,  117  N.  C.  834,  23  S.  B. 
337;  State  v.  Dowden,  il8  N.  C.  1145,  24 
S.  E.  722 ;  State  v.  Foster,  130  N.  a  666,  43 
S.  E.  284. 
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We  may  mention  here  that  in  capital  cases 
it  is  according  to  precedent,  and  more  ap- 
propriate to  style  the  accused  "the  prison- 
er/' and  not  ''the  defendant,"  as  was  done 
here^  but  we  have  substltated  the  proper 
word. 

Whenerer  the  dreomstancee  attending  the 
killing  do  not  bring  the  case  within,  the  lan- 
guage of  the  statute*  the  state  must  prove 
deliberation  and  premeditation.  This  it 
may  do  in  many  ways.  Ordinarily  they  are 
not  capable  of  direct  proof,  but  are  infer- 
able from  various  circumstances,  such  as  ill 
will,  previous  difficulty  between  the  parties, 
and  declarations  of  an  intent  to  kill  after 
or  betote  striking  the  fatal  blow.  State  ▼. 
Ccmly,  180  N.  a  688,  41  8.  B.  684;  State 
V.  Oovington,  117  N.  0.  861,  28  S.  B.  887. 
The  circumstances  surrounding  this  homi- 
cide were  sufficient  to  go  to  the  jury  on  the 
question  of  premeditation  and  deliberation. 
Besides,  assuming  that  some  provocation  ez- 
Istedv  the  evidence  shows  that  the  killing 
was  done  in  a  brutal  and  ferocious  manner ; 
and,  where  this  is  so,  the  killing  will  be  at- 
tributed to  a  malicious  disposition,  and  not 
to  a  provocaticm,  and  the  homicide  will  be 
murder.  State  v.  Hill,  20  N.  G.  628,  84  Am. 
Dec  886;  State  v.  Ghavls,  80  N.  a  864; 
State  V.  Boon,  82  N.  G.  637 ;  State  v.  Goley, 
114  N.  a  878-884.  18  S.  B.  700w 

No 
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TAPP  et  aL  V,  DIBRBLL  et  aL 

(Supreme  Gourt  of  North  Garollna.    April  6, 
1804.) 

PABTNEBSHIP— STATEMENT  OF  PABTNBB8  —  AD- 

lasaiONS-OITBB  07  OOlCFBOinSE— OAB- 

NISIPCBNT— PABTIBS. 

1.  In  an  action  against  a  firm,  evidence  that 
3ne  of  the  alleged  partners,  wno  was  served 
with  suimnonB,  stated  that  he  wanted  to  settle 
the  dalm,  bat  that  he  would  be  liable  on  certain 
garnishments  If  he  did  sa  was  admissible, 
though  the  partnership  was  denied. 

2.  Such  statements  were  not  objectionable  as 
an  offer  of  compromise. 

8.  Where  certain  tobacco  sued  for  was  sold  by 
the  W.  G.  T.  Go.,  a  corporation,  to  a  partner- 
ship known  as  D.  Bros.,  and  thereafter  garnish- 
moit  proceedings  were  issued  against  certain 
individaals  tradmg  onder  the  firm  name  of  W. 
G.  T.  &  Go.,  and  notice  of  attachment  was  serv- 
ed  on  "D.  Bros.,  a  corporation,"  as  being  In- 
debted to  the  firm  of  W.  G.  T.  &  Go.,  payments 
made  by  the  firm  of  D.  Bros,  on  such  garnish- 
ment constitnted  no  defense  to  their  liability  to 
the  cwporatjon  seller  of  the  tobacco. 

Appeal  from  Superiw  Gourt,  Lenoir  Ooun^ 
ty;  W.  R.  Allen,  Judge. 

Action  by  L.  P.  Tapp  and  another  against 
R.  U  Dibrell  and  another.  From  a  judgment 
In  favor  oi  plaintiffs,  defendants  appeaL  Af- 
firmed. 

Loftin  ft  Varser,  for  appellants.  N.  J. 
Bouse  and  7.  T.  Ormond,  for  appelleea. 

GONNOB,  J.  The  plahitiffs,  L.  P.  Tapp 
and  J«  W.  Grainger,  as  assignees,  sued  to 


recover  of  the  defendants,  R.  L  Dibrell  and 
Au  B.  Gsrrington,  trading  under  the  firm 
name  and  style  of  Dibrell  Bros.,  an  account 
of  $1,120.80  tof  certain  tobacco  sold  and  de- 
livered by  their  consignor  to  the  W.  G. 
Thomas  Tobacco  Gompany,  s  corporation  duly 
incorporated  and  organized  under  and  pur- 
suant to  the  laws  of  this  state  The  de- 
fendants deny  that  they,  as  partners,  pur- 
chased any  tobacco  of  the  W.  G.  Thomas  To- 
bacco Gompany,  but  aver  that  a  corporation 
duly  incorporated  and  organized  pursuant  to 
the  laws  of  Virginia  as  Dibrell  Bros,  pur- 
chased certain  tobacco  of  a  copartnership  com- 
posed of  W.  G.  Thomas  and  the  plaintiffs, 
Tapp  and  Gndnger,  the  price  of  which  was 
$1,111.44.  They  deny  the  assignment  of  the 
account  They  further  say  that  the  Hoge- 
Irvln  Tobacco  Gompany,  a  corporation  char- 
tered and  organized  in  the  state  of  Virginia, 
attached  $215.00  of  the  proceeds  of  said  to- 
bacco in  the  hands  of  Dlbr^  Bros.,  and  has 
obtained  judgment  in  said  attachment;  that 
one  B.  R.  Traxton  also  attached  of  said  pro- 
ceeds $20.60,  and  has  obtained  Judgment  tor 
said  amount;  that  Dibrell  Bros,  have  ten- 
dered to  W.  G.  Thomas  &  Go.  a  check  for  the 
balance  of  the  proceeds  of  said  tobacco.  The 
defendants  also  set  up  a  counterclaim  for  $400 
damages  for  loss  suffered  In  defending  said 
attachment  proceeding.  In  response  to  issues 
submitted,  the  Jury  find  that  Dibrell  Bros, 
was  a  corporation  at  Hie  time  of  the  purchase 
of  the  tobacco;  that  the  tobacco  was  not  pur- 
chase tor  Dlbren  Bros,  as  a  corporation; 
that  both  the  defendants  were  indebted  to  the 
plaintiffs  in  the  amount  named  in  the  com- 
plaint The  plaintiffs  introduced  the  articles 
of  incorporation  of  the  W.  G.  Thomas  Gom- 
pany, to  which  there  was  no  objection. 

The  plaintiff  Tapp  testified  that  he  never 
knew  of  any  such  firm  as  W.  G.  Thomas  & 
Go.;  that  the  tobacco  represented  by  the  ac- 
count sued  on  was  sold  by  the  W.  G.  Thomas 
Gompany  to  the  defendants  through  A.  B. 
Garrington,  one  of  the  defendants,  and  de- 
livered to  Hoge-Irvln  Tobacco  Gompany  for 
the  defendants;  that  he  had  known  Dibrell 
Bros,  since  1885;  that  A.  B.  Garrington  and 
R.  L.  Dibrell  were  members  of  the  firm,  and 
that  Garrington  was  served  with  summons 
here;  that  he  talked  with  Garrington  in  Au- 
gust, 1902,  and  said  that  he  wanted  to  settle 
the  claim,  but  he  would  be  liable  on  garnish- 
ment This  was  objected  to  by  the  defend- 
ants, and  to  the  admission  of  the  testimony, 
exception  was  taken.  We  cannot  see  any 
valid  objection  to  this  testimony.  It  was  the 
declaration  of  one  of  the  defendants.  It  was 
certainly  admissible  against  him,  and,  if  there 
was  a  partnership,  against  his  copartner.  It 
was  not  offered  to  prove  a  partnership.  The 
witness  had  testified  to  the  partnership. 
While  this  was  not  conclusive,  it  was  a  suf- 
ficient basis  to  admit  the  declaration  of  Gar- 
rington. Of  course,  if  the  Jury  did  not  find 
that  Garrington  and  Dibrell  wero  partners  in 
this  transaction,  the  declaration  was  admls- 
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Bible  only  as  against  Garrington.  The  learned 
counsel,  In  their  brief,  do  not  rest  their  excep- 
tion upon  this  ground,  but  say  that  It  is  not 
admissible  as  an  otter  to  compromise.  It  was 
not  offered  for  that  purpose,  and  was  not  ca- 
pable of  that  construction.  In  view  of  the  an- 
swer, we  cannot  see  that  it  was  of  any  im- 
portance, in  any  point  of  ylew.  The  witness 
further  testified  that  he  had  about  the  same 
conversation  with  the  defendant  DIbrell;  that 
neither  of  them  denied  that  Dibrell  Bros^ 
partners,  owed  the  claim. 

The  plaintiffs  introduced  the  following: 
''Gable  Address:  DlbreU,  DanvUle.  DlbreU 
Bros.,  Leaf  Tobacco  Brokers.  Danville,  Va., 
U.  S.  A.,  May  12, 1902.  Mess.  W.  G.  Tliomas 
Tobacco  Go.,  Klnston,  N.  G.:  Tour  valued 
favor  of  the  10th  inst  returning  our  check 
for  $774.04  tendered  W.  G.  Thomas  &  Go.  is 
to  hand.  We  note  carefully  your  remarks  as 
to  the  position  you  take  in  regard  to  the  mat- 
ter. We  regret  very  much  that  we  are  not  at 
liberty  to  accede  to  the  demands  of  the  W. 
0.  Thomas  Tobacco  Go.  for  the  money  claimed 
to  be  due  them  by  us,  and  we  wish  to  assure 
you  that  it  is  in  no  spirit  of  vindictiveness 
that  we  refuse  the  demand,  but  only  for  our 
protection  and  by  the  advice  of  our  attor- 
neys. We  believe  we  have  made  our  position 
very  clear  to  you,  but  we  repeat  that  we  do 
not  know  The  W.  G.  Thomas  Tobacco  Gom- 
pany  in  this  transaction,  but  only  W.  0. 
Thomi^  &  Go.  We  will  be  compelled  to  pay 
the  amount  of  garnishments  when  ordered  to 
do  so  by  the  court  and  we  hope  that  you  will 
see  fit  to  have  some  one  to  represent  you  when 
the  case  comes  up  in  July  Gorporatlon  Gourt 
Very  truly  yours,  Dibrell  Bros."  Objection 
was  made  to  the  manner  of  proving  the  as- 
signment of  the  account  We  concur  with  his 
honor's  ruling  in  this  respect 

The  defendants  introduced  a  copy  of  ar- 
ticles of  incorporation  of  Dibrell  Bros.,  duly 
certified,  and  a  certified  copy  of  the  proceed- 
ings in  attachment  in  the  case  of  Hoge-Irvln 
Tobacco  Gompany,  issuing  out  of  the  corpora- 
tion court  of  Danville,  against  W.  G.  Thomas, 
L.  P.  Tapp,  and  J.  W.  Grainger,  copartners, 
trading  under  the  firm  name  and  style  of  W. 
G.  Thomas  &  Co.  Notice  of  attachment  was 
served  on  "Dibrell  Bros.,  a  corporation,  as 
being  Indebted  to  the  defendant  partners." 
The  defendants  also  introduced  the  proceed- 
ings in  attachment  sued  out  by  L.  P.  Morgan 
&  Go.  against  W.  G.  Thomas  for  $25.50,  con- 
taining this  indorsement:  "The  plaintiff  here- 
in designated  R.  L.  Dibrell  and  A.  B.  Gar- 
rington, partners  In  business  as  Dibrell  Bros., 
as  being  Indebted  to,  or  having  In  their  pos- 
session effects  of,  the  defendant  W.  O. 
Thomas;'*  also  a  proceeding  against  W.  0. 
Thomas  &  Go.  by  R.  A.  Craxton,  upon  which 
is  the  same  indorsement;  also  a  similar  pro- 
ceeding by  Reagan,  Walton  &  Davis,  with  the 
same  indorsement  The  witness  Tapp  said 
that  he  received  notice  of  the  attachment 
through  the  mail  His  honor  held  that  the 
Attachment  proceedings  should  not  be  intro- 


duced, and  used  to  decrease  the  amount  of  the 
plaintiffs'  claim.  To  this  ruling  the  defend- 
ants excepted.  The  value  of  this  exception  is 
dependent  upon  the  correctness  of  his  honor's 
charge  and  the  finding  of  the  Jury  upon  the 
second  issue.  He  Md  the  Jury  that  the  bur- 
den was  upon  the  plaintiffs  to  satisfy  them 
by  the  greater  weight  of  the  evidence  that  the 
defendants  were  a  partnership  at  the  time  of 
the  purchase  of  the  tobacco  referred  to  in  the 
complaint;  that.  If  they  found  that  Dibrell 
Bros,  was  a  corporation,  they  might  consider 
further  whether  the  tobacco  was  bought  for 
the  corporation.  The  Jury  having  answered 
the  second  issue  as  set  out  In  the  record,  it 
was  entirely  immaterial  whether  the  attach- 
ment proceedings  in  Virginia  were  valid  or 
not  They  were  against  W.  G.  Thomas  & 
Go.,  and  there  was  not  a  scintilla  of  evidence 
tending  to  show  that  the  plaintiffs  were  ever 
members  of  such  a  copartnership,  or  that  any 
such  ever  existed.  All  the  evidence  was  to 
the  effect  that  the  tobacco  was  purchased  cf 
the  corporation,  the  W.  G.  Thomas  Tobacco 
Gompany. 

The  defendants  except  to  his  honor's  charge 
for  that  there  was  no  evidence  that  there 
was  any  such  partnership  as  Dibrell  Bros. 
This  exception  presents  the  vital  question  in 
the  case.  We  do  not  think  it  can  be  sustained. 
The  plaintiff  Tapp  swore  that  they  were  part- 
ners. The  letter  introduced  by  the  plaintiffs 
was  competent  to  be  considered  by  the  Jury 
upon  the  question.  The  record  in  three  of 
the  attachment  suits  shows  that  they  were 
garnished  as  partners.  In  their  answer  they 
say  tliat  they  have  suffered  loss,  and  set  up 
a  counterclaim.  Of  course,  this  must  be  as 
partners,  because  the  corporation  was  not 
sued.  We  think  there  was  evidence,  com- 
petent and  sufficient  to  be  eonsidered  by  the 
Jury,  tending  to  show  a  partnership.  Tbla 
having  been  found,  the  attachment  proceed- 
ings against  W.  G.  Thomas  &  Go.  could  not 
affect  the  right  of  the  plaintiff.  It  is  singu- 
lar, in  the  light  of  the  testimony  of  Rouse, 
that  the  defendants  permitted  Judgment  to  be 
entered  against  them  as  garnishees,  when  they 
could  so  easily  have  defended  themselves.  It 
may  be  that  some  light  is  thrown  upon  the 
matter  by  reference  to  the  fact  that  "A.  B. 
Garrington,  as  agent  for,  and  a  stocldiolder 
in,  the  Hoge-Irvin  Gompany."  made  the  af- 
fidavit in  the  attachment  proceeding.  This 
record  presents  the  singular  spectacle  of  both 
parties  supposing  that  they  were  dealing  with 
partnerships,  whereas,  as  the  Jury  find,  the 
defendants  were  trading  as  a  partnership  with 
a  corporation.  The  confusion  and  litigation 
show  the  wisdom  of  our  corporation  act,  re- 
quiring the  names  of  all  corporations  to  end 
with  the  word  **company."  It  would  safe- 
guard persons  dealing  with  trading  or  mer- 
cantile corporations  to  require  by  statute  that 
all  stationery,  advertisements,  and  contracts 
should  contain  the  word  "incorporated." 

We  do  not  find  any  error  in  his  honor's  rul- 
ings or  Instructions.    If  the  defendants  have 
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raffered  loss  by  tlie  attachment  proceedings. 
It  l8  tbe  result  of  tbeir  refusal  to  defend  them- 
selves on  the  retnm  of  the  garnishment  The 
judgment  Is  affirmed. 


(134  N.  C.  BOT) 

LACT,  State  Treasurer,  t.  ARMOUB  PACK- 
ING CO. 

(Sapreme  Court  of  North  Carolhuu   April  5^ 
1904.) 

TAXATION— LIOKNSB  TAXES— FOBEION  OOBPOBA* 

TIONS— DOING   BUSINESS  IN   STATE— CON- 

STITimONAI.  LAW. 

1.  Laws  1903,  p.  339,  c.  247,  §  56,  Imposing  a 
license  tax  on  packing  houses  carrying  on  busi- 
ness in  the  state,  applies  to  a  foreign  corpora- 
tion engaged  in  the  slaughtering  of  animals  and 
the  preparation  of  their  carcasses  for  food  and 
other  purposes,  though  the  corporation  does  no 
actual  slaughtering,  etc.,  in  the  state,  but  mere- 
ly ships  its  food  products  into  the  state,  and 
deposits  them  in  warehouses,  where  they  remain 
until  disposed  of  in  the  course  of  business. 

2.  The  tax  is  not  an  Interference  with  inter- 
state commerce. 

3.  The  tax  is  not  violative  of  Const  art  5» 
f  3,  requiring  that  laws  shall  be  passed  for  tax- 
ing by  a  uniform  rule. 

4.  The  tax  is  not  violative  of  the  fourteenth 
amendment  to  the  federal  Constitution.   . 

Appeal  from  Superior  Court  Buncombe 
County;  B.  B.  Jones,  Judge. 

Action  by  B.  R.  Lacy,  as  State  Treasurer, 
against  the  Armour  Packing  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

T.  B.  Felder  and  Pou  &  Fuller,  for  appel- 
lant   The  Attorney  General,  for  appellee. 

CLARK,  C.  J.  This  action  calls  in  ques- 
tion the  constitutionality  of  section  56,  c. 
247,  p.  339,  Laws  1903,  which  chapter  pro- 
vides in  schedule  B,  as  one  of  the  license 
taxes  **for  carrying  on  business"  (section  26, 
p.  331)»  the  following:  "Section  66.  Packing 
Houses.  Upon  every  meat  packing  house  do- 
ing business  in  this  state,  one  hundred  dol- 
lars for  each  county  in  which  said  business 
is  carried  on." 

From  the  facts  agreed  it  appears  that  the 
defendant  was  incorporated  in  New  Jersey, 
but  has  its  principal  office  and  place  of  busi- 
ness in  Kansas;  that  it  has  property  in  this 
state;  that  a  meat-packing  house  is  a  place 
where  the  business  of  slaughtering  animals 
and  dressing  and  preparing  the  products  of 
their  carcasses  for  food  and  other  purposes 
Is  carried  on;  the  products  thus  prepared 
consist  of  fresh  and  cured  meats,  such  as 
hams,  dry  salt  sides,  bacon,  lard,  beef  ex- 
tracts, glue,  blood,  tankage,  eta;  that  the 
defendant  does  not  slaughter,  dress,  or  manu- 
facture its  products  in  this  state,  but  after 
the  animals  are  slaughtered,  dressed,  and  pre- 
pared for  food  or  other  commercial  purposes 
by  the  defendant  in  Kansas,  such  product  is 
shipped  in  bulk  to  five  points  in  this  state 
(Wilmington,  Greensboro,  Asbeville,  Char- 
lotte, and  Fayettevllle),  where  the  defendant 


has  cold-storage  plants  and  warehouses,  and 
sold  from  such  storage  plants,  some  of  such 
product  to  parties  in  this  state  and  some  to 
parties  outside  of  this  state;  that  part  of  said 
products  shipped  to  the  defendant's  cold- 
storage  warehouse  in  Asheville  (whence  this 
appeal  comes)  remain  there  until  disposed  of 
in  due  course  of  trade  on  orders  taken  and 
received  after  said  products  have  been  stored 
or  placed  in  said  warehouse  or  cold-storage 
plants.  At  such  of  said  five  points  in  this 
state,  where  the  defendant  maintains  a  ware- 
house and  cold-storage  plants,  it  has  one  or 
more  employee,  L  e.,  bookkeepers,  stenograph- 
ers, shipping  clerks,  salesmen,  drivers,  and 
laborers  who  box  said  meats,  and  who  wrap 
and  crate  goods  for  delivery  as  they  are  sold. 
There  are  In  said  dty  of  Wilmington,  anc^ 
other  cities  of  said  state,  commission  mer- 
chants, brokers,  and  butchers  who  sell  by 
wholesale  and  retail,  in  competition  with  the 
Armour  Packing  Company  (and  who  are  not 
engaged  in  a  meat-packing  house  business  in 
North  Carolina  or  elsewhere),  fresh,  cured, 
and  salt  meats  and  other  products  that  have 
been  manufactured  from  the  carcasses  of 
slaughtered  animals  for  food  and  commer- 
cial purposes,  and  under  the  laws  of  Nortt 
Carolina  said  commission  merchants,  brokers, 
and  butchers  are  not  amenable  to  the  ta:i 
levied  under  section  66  of  said  revenue  act  of 
1903.  At  all  points  in  North  Carolina  where 
the  Armour  Packing  Ck)mpany  is  engaged  in 
business,  and  at  various  other  places  in  said 
state,  there  are  engaged  in  business,  as  the 
Armour  Packing  Company  is  engaged,  pack- 
ing houses  which  pack  articles  of  food  other 
than  meat  aud  offer  them  for  sale  in  said 
state,  such  as  peas,  beans,  tomatoes,  com, 
pumpkins,  fruits,  fish,  oysters,  etc  The  prod- 
ucts of  said  packing  houses  are  articles  of 
food  and  commerce,  and  are  sold  in  the  state 
of  North  Carolina  through  agents,  brokers, 
and  wholesale  and  retail  merchants,  just  as 
the  products  packed  by  the  Armour  Packing 
Company  are  sold. 

This  is  a  statement  of  all  the  material 
facts  agreed,  as  stated  in  the  "action  submit- 
ted without  controversy."  Upon  these  facts 
the  defendant  contends:  (1)  That  it  is  not 
engaged  in  doing  a  packing-house  business  in 
this  state.  This  may  be  true,  but  upon  the 
facts  agreed  the  packing  house  is  "doing  busi- 
ness" here,  and  the  license  tax  is  laid  upon 
whatever  business  it  is  doing.  (2)  That  the 
tax  is  an  interference  with  interstate  com- 
merce. (3)  That  the  tax-  contravenes  section 
3,  art  6,  of  the  Constitution  of  North  Caro- 
lina, which  requires  taxation  "by  uniform 
rule&  "  (4)  That  the  tax  is  forbidden  by  the 
foTurteenth  amendment  to  the  Constitution  of 
the  United  States.  (6)  That  singling  out 
"meat-packing  houses"  for  taxation  is  arbi- 
trary or  class  legislation,  and  prohibited  by 
both  state  and  federal  Ck)nstitutionB.  These 
contentions  were  held  adversely  to  the  de- 
fendant who  was  adjudged  to  pay  the  tax, 
and  appealed. 
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If  the  bnsineBB  of  the  defendant  was  sole* 
ly  that  of  shipping  food  products  into  this 
state,  consigned  directly  to  purchasers  on  or- 
ders preriously  obtained,  it  is  clear  that  this 
would  be  interstate  commerce,  and  a  tax  laid 
by  the  state  upon  such  business  would  be 
illegal  But  the  defendant  does  a  large  busi- 
ness within  the  state — ^the  selling  of  products 
already  stored  here  on  orders  received  after 
these  products  are  thus  stored.  The  tax  is 
laid  upon  every  meat-packing  house  "doing 
business  in  this  state.''  The  evident  meaning 
of  the  Legislature  is  to  tax  the  agency  *'doing 
business''  within  this  state,  and  not  to  lay 
any  tax  upon  the  interstate  commerce  of 
shipping  products  into  the  state,  to  be  direct* 
ly  or  indirectly  delivered  to  purchasers  whose 
orders  were  obtained  before  the  goods  were 
shipped.  In  Express  Go.  v.  Seibert,  142  U. 
S.,  at  page  850,  12  Sup.  Ct  253,  85  L.  Bd. 
1035,  it  is  said  that  a  tax  "on  business  with- 
in the  state  cannot  be  made  .to  mean  busi- 
ness done  between  that  state  and  other 
states."  The  appellant  contends  that  a  pack- 
ing house  cannot  be  considered  as  doing  busi- 
ness in  this  state  unless  it  actually  engages, 
at  some  point  in  this  state,  in  the  business 
of  maintaining  a  place  where  the  slaughter- 
ing of  animals  and  the  dressing  and  prepar- 
ing of  the  products  of  their  carcasses  for  food 
and  other  commercial  purposes  is  carried  on. 
The  record  shows  that  the  appellant  ships  Its 
food  products  into  this  state  in  car  load  lots, 
and  deposits  them  in  warehouses  or  cold- 
storage  plants,  where  they  remain  until  dis- 
posed of  in  due  course  of  business  on  orders 
taken  after  the  goods  have  thus  become  in- 
termingled with  property  in  this  state.  The 
company  also  maintains  at  various  points  in 
North  Carolina,  in  addition  to  its  warehouses 
and  cold-storage  plants,  offices  and  sales  pla- 
ces and  agencies,  where  it  has  in  its  employ- 
ment bookkeepers,  stenographers,  shipping 
clei^s,  salesmen,  drivers,  and  laborers  who 
box  said  meat  and  who  wrap  and  crate  goods 
for  delivery  as  they  are  sold."  No  question 
Is  here  raised  or  passed  upon  as  to  the  right 
to  tax  the  sale  of  goods  shipped  here  and  re- 
sold in  the  original  packages.  The  appellant 
is  certainly  "doing  business"  in  this  state, 
and  It  can  only  do  this  as  a  matter  of  comity, 
for  the  Legislature  has  the  power  to  exclude 
foreign  corporations  altogether,  or  to  pre- 
scribe such  conditions  as  it  sees  fit  8  Clark 
&  Marshall,  Private  Corporations,  9  844,  p. 
?695,  and  cases  cited;  2  Cook,  Corp.  SS  69^ 
700;  Range  Co.  v.  Carver,  118  N.  C,  at  page 
335,  24  8.  E.  352;  Ins.  Co.  v.  Edwards,  124 
N.  C,  at  page  121,  82  S.  E.  404;  Commis- 
sioners V.  Tobacco  Co.,  116  N.  C.  441,  21  S. 
E.  423.  This  license  tax  is  the  condition  up- 
on which  the  defendant  is  permitted  to  do  this 
intrastate  business  above  recited.  That  this 
tax  is  not  an  interference  with  interstate 
commerce,  we  have  a  case  exactly  in  point 
(Osborne  v.  Florida  [filed  January,  1897]  164 
U.  S.  660,  17  Bup.  Ct  214,  41  L.  Ed.  586),  in 
which  it  is  held  that  "the  license  tax  im- 


posed upon  express  companies  doing  business 
in  Florida,  as  construed  by  the  Supreme 
Court  of  that  state,  applies  solely  to  business 
of  the  company  within  the  state,  and  does 
not  apply  to  or  affect  its  business  which  is 
interstate  in  its  character,  and,  being  thus 
construed,  the  statute  does  not  in  any  man- 
ner violate  the  federal  Constitution.  The 
construction  of  the  state  statute  by  its  high- 
est court  is  not  open  to  review."  The  present 
case  is  stronger  against  the  defendant,  for, 
unlike  the  appellant  in  Osborne  v.  Florida, 
this  defendant  is  not  a  common  carrier.  See 
citations  of  Osborne  v.  Florida,  12  Rose's 
Notes  (IT.  8.)  917.  The  defendant  doing  busi- 
ness in  this  state,  and  the  license  tax  being 
exacted  only  by  virtue  of  its  Intrastate  busi- 
ness, the  first  two  grounds  of  objection  are 
overruled. 

Nor  is  the  third  exception  any  stronger, 
which  is  that  the  tax  violates  section  3,  art. 
5,  of  the  state  Constitution,'  which  requires 
that  "laws  shall  be  passed  for  taxing  by  a 
uniform  rule."  That  section  has  often  been 
passed  upon,  and  it  is  settled  that  "a  tax  Is 
uniform  when  it  is  equal  upon  all  persons 
belonging  to  the  described  class  upon  which 
it  is  imposed."  It  has  been  held  that  the  tax 
may  be  different  upon  a  dealer  in  whisky  by 
retail  and  a  dealer  in  the  same  article  by 
wholesale,  if  uniform  as  to  each  class  (Gatlin 
V.  Tarboro,  78  N.  C,  at  page  122);  on  tobac- 
co buyers  as  a  specific  class  (State  v.  Irvin, 
126  N.  C.  989,  35  S.  E.  430);  on  hotel  keepers 
as  a  class,  graduated  in  amount  by  the  gross 
receipts,  and  exempting  those  whose  yearly 
receipts  are  less  than  (1,000  (Cobb  v.  Com- 
missioners, 122  N.  C.  807,  80  8.  E.  338);  on 
the  total  amount  of  purchases  by  a  merchant 
in  or  out  of  the  city,  except  purchases  of 
farm  products  from  the  producer  (State  v. 
French,  100  N.  C.  722,  14  S.  E.  383,  26  Am. 
St  Rep.  590);  in  cities  and  towns,  according 
to  population  (State  v.  Qreen,  126  N.  C.  1032, 
35  S.  E.  462;  State  v.  Carter.  129  N.  C.  560* 
40  8.  E.  11).  In  State  v.  Stevenson,  109  N. 
C,  at  page  734,  14  S.  E.  387,  26  Am.  St  Rep. 
595,  it  is  said:  "It  is  within  the  legislative 
power  to  define  the  different  classes,  and  to 
fix  the  license  tax  required  of  each  class. 
All  the  licensee  can  demand  is  that  he  shall 
not  be  taxed  at  a  different  rate  from  others 
in  the  same  occupation  as  classified  by  legis- 
lative enactment"    This  is  stated  as  a  uni- 

i  versal  rule.    1  Cooley,  Taxation  (3d  Ed.)  p. 

I  260. 

;      The  fourth  exception  is  that  the  act  vio- 

I  lates  the  fourteenth  amendment  (which  in 
these  latter  days  it  is  diligently  sought  to 
construe  into  a  quo  minus  and  ac  etiam  de- 
vice by  which  every  question  may  be  drawn 
within  the  jurisdiction  of  the  federal  couiHs). 
It  has  been  repeatedly  decided  by  the  Su- 
preme Court  of  the  United  States  that  this 
section  of  the  Constitution  does  not  forbid 
the  classification  of  property  or  persons  for 
the  purposes  of  taxation,  but  merely  compels 
the  equal  application  of  the  law  to  all  mem- 
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ben  of  tbe  same  class,  when  the  dassiflca* 
tion  Is  based  upon  reasonable  ground,  and 
not  an  arbitrary  selection.  Railroad  v.  Ellis, 
165  U.  S.  les,  17  Sup.  Gt  265,  41  U  Ed.  666; 
TeL  Ca  ▼.  Indiana,  165  U.  S.  804,  17  Sup.  Ct 
345,  41  L.  Ed.  725;  Raihroad  v.  Iowa,  94  U. 
S.  164,  24  L.  Ed.  94;  Dow  v.  Biedehnan,  126 
U.  S.  680,  8  Sup.  Ot  1028,  SI  L.  Ed.  841; 
ins.  Co.  y.  New  York,  184  U.  S.  606,  10  Sup. 
Ct  593,  83  L.  Ed.  1025;  Railroad  Tax  Cases, 
115  U.  S.  821,  6  Sup.  Ct  57,  29  L.  Ed.  414; 
Com.  V.  Clark,  195  Pa.,  at  page  688,  46  AtL 
286,  86  Am.  St  Rep.  694,  57  L.  R.  A.  848 
(held,  as  has  been  held  by  this  court,  that  a 
separate  classification  of  wholesale  dealers 
from  that  of  retail  dealers  is  not  an  illegal 
and  arbitrary  classification);  Cable  Co.  ▼. 
Attorney  Qeneral,  46  N.  J.  Eq.  270,  19  Atl. 
738,  19  Am.  St  Rep.  894;  State  v.  Apple* 
garth,  81  Md.  293,  81  Ati.  961,  28  L.  R.  A. 
812  (imposing  a  license  tax  on  oyster  pack- 
ers). 

The  fifth  exception  cannot  be  sustained. 
The  Legislature  is  sole  judge  of  what  sub- 
jects it  shall  select  for  taxation  (other  than 
a  property  tax,  which  must  be  uniform  and 
ad  yalorem),  and  the  exercise  of  its  discre- 
tion is  not  subject  to  the  approyal  of  the  Judi- 
cial department  of  the  state.  A  yery  full 
discussion  of  the  whole  matter,  concluding 
as  aboye,  will  be  found  in  State  y.  Packing 
Co.,  110  La.  180^  84  South.  868, 

No  error. 


(«S  8.  C.  192) 

STATE  y.  SANDERS. 

(Supreme  Court  of  South  C^olina.    March  9, 
1904.) 

QRIMINAL  lAW-CONTINUANCB-BRBAGH  OP 
ORDINANCB— FORMER  JEOPARDY— REMARKS 
OF  JUDGE— REVIEW-SENTENCE. 

1.  Where  the  solicitor,  on  the  day  before 
handing  out  a  bill  of  indictment,  stated  to  de- 
fendanf  ■  attorney  that  a  bill  would  not  be 
handed  out  at  that  term  of  the  coart,  but  on 
the  following  day,  on  the  request  of  the  grand 
jury,  handed  out  the  bill,  it  was  not  an  abuse 
of  discretion  to  refuse  to  continue  the  case 
when  called  for  trial  tbe  next  day,  there  being 
no  showing  that  defendant  had  made  any  ef- 
fort to  get  her  witnesses. 

2.  A  defendant  can  be  tried  for  a  breach  of 
a  city  ordinance  relating  to  disorderly  houses, 
and  afterwards  tried  for  keeping  a  disorderly 
house  in  the  court  of  general  sessions  under 
the  state  law. 

8.  An  exception  to  remarks  of  the  Judge,  not 
set  out  in  the  case  with  the  connections  fn 
which  they  were  made,  will  not  be  considered. 

4.  Sentence  within  the  limits  fixed  by  law 
for  the  punishment  of  a  yiolation  of  such  law 
4b  within  the  discretion  of  the  judge. 

Appeal  from  General  Sessions  Circuit 
•Comt  of  Sumter  County;  Townsend,  Judge. 

Judy  Sanders  was  convicted  of  keeping  a 
disorderly  house,  and  appeals.    Affirmed. 

L.  D.  Jennings,  for  appellant  John  8. 
Wilson,  for  the  State. 

11  866  Criminal  Law.  toI.  14.  Cdzit.  Dig.  |  40*. 


POPE,  0.  J.  The  appellant  was  tried  and 
conyicted  of  keying  a  bawdy  house  at  the 
November  term,  1902,  of  the  court  of  general 
sessions  for  Sumter  county,  and  duly  senten- 
ced by  his  honor  Judge  Townsend.  After 
Judgment,  the  defendant  (appellant)  appealed 
from  such  judgment  on  four  exceptions*  as 
follows: 

"(1)  It  Is  respectfully  submitted  that  the 
presiding  judge  abused  his  discretion  in  for- 
cing the  defendant  to  trial  under  the  drcum- 
stances  and  facts  in  this  case,  in  that  his 
honor  would  not  allow  the  defendant  time  in 
which  to  get  her  witnesses  and  testimony; 
and  in  forcing  her  to  trial  when  the  solicitor, 
John  8.  Wilson,  Bsq.,  had  informed  her  at- 
torney on  Wednesday  night,  November  Gth, 
that  he  would  not  give  out  a  bill  at  that  term 
of  court,  and  in  forcing  her  to  trial  on  Friday 
morning,  November  Sth,  when  a  true  bill  had 
not  been  found  until  Thursday,  November 
7th,  and  she  had  no  time  in  which  to  get 
ready,  not  expecting  to  be  tried  at  that  term 
of  the  court,  after  the  state's  attorney  had 
said  he  would  not  give  out  a  bill  at  said  term 
of  court,  and  she  was  taken  wholly  by  sur- 
prise. 

"(2)  It  is  respectfully  submitted  that  his 
honor  committed  error  of  law  in  admitting 
testimony  relating  to  keeping  the  same  kind 
of  honse  prior  to  tbe  conviction  in  the  may- 
or's court,  in  that  defendant  could  not  be  con- 
victed in  the  sessions  court  for  keeping  the 
same  house  at  the  same  time  and  for  the 
same  offense  for  which  she  had  been  tried 
and  convicted  in  the  mayor's  court, 

"(8)  It  is  respectfully  submitted  that  the 
circuit  Judge  erred  in  using  the  following 
language  in  the  presence  of  the  Jury:  'Yes, 
sir;  and  a  house  where  liquor  is  kept  For 
a  fact,  on  one  occasion  there  was  a  glass  of 
liquor  sent  from  her  house  by  her  little  son.' 
Blr.  Jennings,  on  the  part  of  the  defendant, 
objects.  The  Court:  'I  suppose  they  could 
get  along  without  your  whisky'— in  that  his 
honor,  by  such  expression,  intimated  to  the 
Jury  that  the  testimony  was  sufficient  to  con- 
vict without  any  proof  of  the  selling  of  whis- 
ky- 

"(4)  It  is  respectfully  submitted  that  his 
honor  abused  his  discretion  in  passing  sen- 
tence on  the  defendant,  in  that  the  said  sen- 
tence for  six  hundred  dollars  or  for  eighteen 
months  is  oppression,  unreasonable,  and  im- 
proportionate  to  the  offense  for  which  the 
defendant  was  convicted.'* 

We  will  now  pass  upon  these  exceptions  in 
their  order. 

1.  From  the  "case"  It  is  made  to  appear 
that  at  night  on  the  6th  day  of  November, 
1902,  the  solicitor  stated  to  defendant's  coun- 
sel that  he  would  not  give  out  a  bill,  though 
on  the  next  day,  the  7th  of  November,  1902, 
the  said  solicitor  did  give  out  a  bill  against 
the  defendant  to  the  grand  Jury,  which  re* 
turned  a  true  bill  on  that  day,  and  that  on 
the  next  day  the  circuit  Judge  overruled  the 
defendant's  motion  for  a  contlnuaxKO.     It 
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would  seem,  therefore,  that  tbe  defendant 
could  not  have  been  much  put  out  by  the  re- 
mark of  the  solicitor  on  Wednesday  night  of 
the  6th  of  November,  1902,  that  he  would  not 
give  out  a  bill  of  Indictment  against  her  at 
that  term  of  the  court  It  was  not  likely  that 
more  than  14  hours.  Including  the  hours  of 
nighttime  of  the  6th  of  November,  1902,  had 
intervened  between  the  remark  of  the  solic- 
itor and  handing  out  the  bill  of  indictment 
The  fact  is  that  the  grand  Jury  insisted  that 
the  bill  should  be  given  out,  and  the  solicitor 
felt  it  to  be  his  duty  to  hand  out  the  bill  at 
the  request  of  the  grand  jury.  The  solicitor, 
with  great  propriety,  admitted  his  conversa- 
tion with  defendant's  attorney  on  the  night 
of  the  6th,  and  that  at  the  request  of  the 
grand  jury  he  gave  out  a  bill  on  the  7th. 
There  was  no  showing  made  that  tbe  defend- 
ant's attorney  had  made  any  effort  to  get 
Ills  witnesses  before  the  court  on  the  8th 
November,  1902,  when  it  was  called  for 
trial,  nor  was  it  shown  that  such  witnesses 
lived  outside  of  the  city  of  Sumter,  S.  O., 
nor  was  it  shown  that  any  of  such  witnesses 
lived  outside  of  the  limits  of  Sumter  county, 
nor  did  the  attorney  tor  defendant  offer  to 
state  what  his  witnesses  would  prove,  so 
that  the  solicitor  could  admit  that  they  would 
so  swear.  The  Constitution  of  our  state  re* 
quires  that  the  defendant  '*in  all  criminal 
prosecutions  shall  enjoy  the  right  to  a  speedy 
trial."  See  section  18  of  article  1.  As  be- 
fore remarked,  the  circuit  judge  ordered  the 
trial  to  proceed.  This  court  has-  repeatedly 
held  that  the  matter  of  continuance  is  with- 
in the  discretion  of  the  circuit  Judge.  State 
V.  Way,  38  S.  0.  833,  17  S.  B.  89,  where  it  Is 
said:  "This  matter  of  continuance  is  confid- 
ed to  the  wise  discretion  of  the  circuit  Judge, 
as  this  court  has  repeatedly  and  uniformly 
held."  The  recent  case  of  State  v.  Judy 
Sanders,  46  S.  B.  769,  when  on  trial  for  sell- 
ing liquor  under  similar  circumstances  to  the 
present,  is  full  authority  to  this  holding  of 
the  court    This  exception  Is  overruled. 

2.  It  is  entirely  competent  for  a  defendant 
to  be  tried  for  a  breach  of  a  city  ordinance 
relating  to  keeping  a  bawdy  house,  and  after- 
wards  being  tried  for  keeping  a  bawdy  house 
in  the  court  of  general  sessions,  under  the 
state  law.  One  is  an  offense  committed  by 
a  corporator  and  the  other  is  as  a  citizen  of 
the  state.  The  one  offense  is  breach  of  a  cor- 
porate regulation,  and  the  other  is  a  breach 
of  a  general  law  for  the  whole  state.  This 
doctrine  is  well  stated  in  the  opinion  render- 
ed by  the  late  Chief  Justice  Mclver  in  City 
Council  of  Greenville  v.  Kemmls,  58  S.  C. 
433,  86  S.  B.  727,  50  L.  R.  A.  725,  where  it 
is  said:  ''The  utmost  that  can  be  said  is  that 
the  municipal  corporation,  under  the  author- 
ity vested  in  it  by  its  charter,  has  seen  fit 
to  make  an  act  done  within  the  corporate 
limits  a  criminal  offense  which  the  Legis- 
lature has  not  seen  fit  to  constitute  an  of- 
fense. Indeed,  it  is  well  settled  in  this  state, 
at  least,  that  the  same  act  may  be  made  an 


offense  both  against  the  state  and  the  ma* 
nidpal  law.  As  that  great  Jurist,  Judge 
Cooley,  expresses  it  in  his  work  on  Constitu- 
tional Limitations,  at  page  199  of  second  edi- 
tion: 'Indeed,  the  same  act  may  constitute 
an  offense  both  against  the  state  and  munici- 
pal corporation,  and  both  may  punish  it  with- 
out violation  of  any  constitutional  principle. 
•  ••'»»  And  the  late  chief  Justice  cites  In 
support  of  his  position  Rogers  v.  Jones,  1 
Ward,  261;  Cross  v.  North  Carolina,  132  U. 
S.  131,  10  Sup.  Ct  47,  83  L.  Ed.  287;  State 
ex  rel.  Burton  v.  Williams,  11  S.  C.  288;  City 
Council  V.  O'Donnell,  29  S.  C,  at  pages  368, 
369,  7  S.  B.  593.  1  L.  R.  A.  632,  13  Am.  St 
Rep.  728;  and  other  cases.  This  exception 
is  therefore  overruled. 

8.  This  exception  is  overruled,  because  the 
*'case  for  appeal"  fails  to  show  in  what  con- 
nection such  language  was  used  by  the  cir- 
cuit Judge.  It  only  appears  tn  the  exception^ 
Numerous  decisions  of  this  court  have  ex- 
pressly ruled  that  the  ground  upon  which  the 
exception  Is  based  must  be  set  out  clearly  in 
the  *'case"  Itself.  Lites  v.  Addison,  27  8. 
C.  226,  3  S.  El  214;  Welch  v.  Gleason,  28 
S.  C.  847,  5  S.  B.  599;  Daniel  v.  Hester,  28 
S.  C.  147,  7  S.  B.  165;  Hodges  v.  Tarrant 
81  S.  C.  60a  9  S.  a  1038:  Brown  T.  Mc- 
White,  80  S.  C.  356,  9  S.  B.  277. 

4.  This  exception  must  be  overruled.  Sen- 
tences within  the  limits  fixed  by  law  for  the 
punishment  of  a  violation  of  such  law  are 
ruled  by  the  discretion  of  the  circuit  judge. 
State  V.  Judy  Sanders  (at  this  term  of  court) 
46  S.  B.  769. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  aflSlrmed. 

(68  S.  G.  168) 

MATHBNY   v.   CITY   OF   AIKEN. 

HABRIGAL  V.  SAME. 

(Supreme  Court  of  South  Carolina.    March  7» 

1904.) 

EMINENT       DOMAIN  —  SEWERAGE  —  CONTAMX^ 
NATINO   STREAMS— DAMAGES— NUISANCE. 

1.  Under  Code  1902,  S§  2008,  2012,  provid- 
ing for  the  same  remedy  on  the  condemnation 
of  lands  for  waterworks,  sewerage,  and  lights 
as  is  provided  for  the  condemnation  of  lands 
for  railroad  companies,  private  persons  whose 
properly  outside  of  the  city  limits  is  damaged 
by  reason  of  emptying  sewerage  pipes  into  a 
stream,  thereby  contaminating  the  waters,  may 
have  compensation. 

2.  The  remedy  given  by  Code  1902,  H  2008, 
2012,  to  a  private  person  whose  property  out- 
side of  a  city  is  damaged  by  the  sewerage  emp- 
tied into  a  stream,  is  exclusive,  and  such  per- 
son cannot  sue  the  city  for  tort,  nor  to  abate 
the  nuisance. 

3.  Where  a  city  empties  its  sewerage  into  a 
stream,  thereby  damaging  the  property  of  a 
person  outside  the  city  limits,  it  is  a  private* 
and  not  a  public,  nuisance. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;   Gage,  Judge. 

Actions  by  John  Matheny  and  by  J.  O. 
Harrigal  against  the  city  of  Aiken.    From  an 
order  sustaining  demurrers  to  the  petition«. 
plaintiffs  appeal.    Affirmed. 
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Cioft  ft  Lamb,  for  appellants.  Header- 
•ona,  for  respondent 

POPS,  G.  J.  Tbe  following  statement  Is 
taken  from  appellants'  argument: 

*^he  aboTe-entltled  actions  were  begmi 
by  proper  serrlce  of  the  summons  and  com- 
plaint in  eacb  action  upon  the-  defendant  on 
the  17th  day  of  September,  1901.  By  consent 
of  connsel,  both  causes  were  heard  together, 
upon  demurrer  in  each  case,  before  his  honor 
Jndge  Gage  at  the  special  term  of  the  court  of 
common  pleas  tor  the  county  of  Aiken,  held 
at  Aiken,  the  first  Monday  In  January,  1903. 
Bach  action  is  for  damages  by  a  riparian 
proprietor  against  the  dty  of  Aiken  for  the 
pollution  of  a  stream  by  city  sewerage. 
Plaintiffs  pray  also  for  an  injunction  to  abate 
the  nuisance.  The  plaintiff  John  Matheny 
is  the  owner  and  occupant  of  certain  prem- 
ises, containing  seventy-five  acres,  some  three 
miles  west  of  the  dty  of  Aiken,  and  outside 
of  its  dty  limits.  This  tract  of  land,  upon 
which  the  plaintiff  resides,  is  watered  by  a 
stream  known  as  'Wise  Greek,'  which,  having 
its  source  near  the  dty  of  Aiken,  runs  west- 
wardly  through  the  plaintiff's  land,  and  emp 
ties  into  Big  Hdrse  creek,  a  short  distance  be- 
yond Warrenville,  and  about  five  miles  from 
Aiken.  For  a  number  of  years  prior  to  the 
year  1899  the  plaintiff  Matheny  was  engaged 
in  a  dairy  business,  disposing  of  the  product 
of  his  dairy  farm  in  the  adjoining  towns  of 
Warrenville  and  Granitevllle,  not  far  dis- 
tant from  his  farm  upon  which  he  resided 
The  strepm  above  described  flowed  through 
Ills  farm,  and  of  the  tract  lying  along  Wise 
creek  he  had  made  a  pasture  for  ills  cattle, 
in  order  that  he  might  avail  hbnself  of  the 
water  supply  thereby  afforded  for  his  stock. 
His  cattle  drank  the  waters  of  Wise  creek, 
and  his  business  prospered,  for,  as  the  plain- 
tiff alleges  iti  his  complaint,  before  his  dair^ 
busiress  was  destroyed  by  the  construction 
of  a  sewerage  system  by  the  city  of  Aiken, 
'said  dairy  business  has  in  times  past  been 
very  profitable  to  this  plaintiff.' 

"In  1^3  the  General  Assembly  of  South 
Carolina  authori;sed  the  city  council  of  Aiken 
to  order  an  election  for  the  purpose  of  issu- 
ing bonds  to  provide  for  constructing  a  sys- 
tem of  waterworks  and  sewerage.    The  text 
of  this  act  is  as  follows: 
"'An  act  to  authorize  the  dty  council  of 
Aiken  to  order  an  election  for  the  pur- 
pose of  issuing  bonds  for  the  purpose  of 
putting  in  a  system  of  water  works  and 
sewerage. 
'"Section  1.  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the  state  of 
South  Garolina,  now  met  and  sitting  in  Gen- 
eral Assembly,  and  by  authority  of  tbe  same, 
that  the  dty  council  of  Aiken  is  hereby  au- 
thorised and  empowered,  upon  the  presenta- 
tion to  them  of  a  petition,  in  writing,  of  a 
majority  of  the  freehold  voters  of  said  dty, 
to  order  an  election,  upon  two  weeks'  notice 
hy  advertisement  in  a  newspaper  published 


in  said  dty  of  the  time  and  place  of  said  elec- 
tion, to  determine  the  question  whether  or 
not  said  dty  shall  Issue  bonds  in  an  amount 
to  be  petitioned  for,  as  aforesaid,  by  said 
freehold  voters,  not  to  exceed  fifty  thousand 
dollars. 

"  'Sec  2.  That  in  the  event  of  an  election 
being  called  as  above  provided  for,  the  ques- 
tion as  to  whether  or  not  said  bonds  shall  be 
Issued  shall  be  determined  by  a  majority  of 
the  qualified  voters  who  shall  vote  at  said 
election. 

"  'Sec.  3.  That  if  a  majority  of  the  qualified 
voters  at  said  election  shall  be  in  favor  of  is- 
suing said  bonds,  then  the  dty  council  of 
Aiken  is  hereby  empowered  and  authorized 
to  issue  bonds  to  the  amount  so  voted  and 
in  such  denominations  and  to  fall  due  at  such 
times,  not  earlier  than  ten  years  from  the 
date  thereof,  as  may  be  determined  by  resolu- 
tion of  said  coundl:  provided,  said  bonds 
shall  bear  no  greater  rate  of  interest  than  six 
per  cent  per  annum. 

"  'Sec.  4.  That  said  dty  council  of  Aikexi 
shall  have  full  power  to  sell  said  bonds  and 
to  use  tbe  money  arising  therefrom  for  the 
exclusive  purpose  of  erecting  said  water 
works  or  sewerage  system,  or  both:  provid- 
ed;  said  bonds  shall  not  be  sold  for  less  than 
their  par  or  face  value. 

•'  'Approved  December  22d,  A.  D.  1893.' 

"See  21  St  at  Large,  pp.  544,  545. 

"Thereafter,  in  1899,  the  defendant,  the  dty 
of  Aiken,  constructed  sewers  for  the  pur- 
pose of  collecting  the  sewerage  in  said  city, 
and  all  of  the  sewerage  was  collected  and 
carried  in  one  large  main  pipe  to  a  point 
about  two  miles  west  of  the  dly  of  Aiken, 
where  its  contents  are  discharged  into  Wise 
creek.  The  point  at  which  the  sewerage  is 
emptied  into  Wise  creek  is  above  plaintilTs 
farm,  and  the  effect  of  discharging  this  sew- 
erage into  said  stream  is  to  render  Its  water 
unfit  for  use,  and  to  cover  the  banks  and  the 
bed  of  the  same  with  a  filthy  and  unwhole- 
some sediment 

"The  facts  set  forth  in  the  complaint  for 
the  purpose  of  this  demurrer  are  assumed  to 
be  true,  and  it  appears  therefrom  that  the 
discharge  of  the  sewerage  into  the  stream 
fiowing  through  and  past  the  plaintiff's  farm 
contaminates,  fouls,  and  pollutes  the  waters 
of  Wise  creek,  and  that  the  said  stream  emits 
nauseous  and  offensive  odors  where  it  fiows 
through  the  plaintifTs  land.  The  water  of 
tbe  creek  is  now  unfit  and  unwholesome  to 
drink,  and  it  has  poisoned  several  of  the 
plaintiff's  cattle,  from  which  they  died.  The 
plaintiff's  dairy  business,  once  flourishing 
and  prosperous,  has  been  broken  up  and  de- 
stroyed. The  plaintiff  prays  damages  in  the 
sum  of  five  thousand  dollars,  and  asks  that 
the  defendant  the  city  of  Aiken,  be  enjoined 
from  discharging  the  contents  of  its  sewers 
into  Wise  creek,  so  that  he  may  use  the 
waters  of  said  stream  in  its  original  purity, 
as  accustomed  by  nature. 

^With  few  exceptions,  the  complaint  of  J. 
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0.  Hamgal  Mte  out  substantially  a  similar 
cause  of  action.  Harrigal  is  the  owner  of 
a  tract  of  land  containing  about  twelve  acres, 
bounded  on  tbe  east  by  lands  of  John  Matb- 
eny.  Wise  creek  also  runs  through  tbe  land 
of  Harrigal*  Tbe  residence  of  Harrigal  is 
only  a  few  yards  distant  from  the  stseam. 
The  offenstve  odors  from  tbe  putrid  waters 
flowing  past  bis  home  have  rendered  it  un- 
healthy as  a  place  of  residence,  destroyed  the 
purity  of  tbe  atmosphere  about  his  home, 
and  greatly  depreciated  the  value  of  bis  prop- 
erty. He  has  been  compelled  to  erect  fences 
to  prevrat  his  stock  from  drinking  the  poi- 
sonous waters  of  tbe  stream.  Tbe  plaintiff 
Harrigal  also  alleges  that  the  defendant  com- 
mitted the  acts  complained  of  willfully  and 
recklessly,  for,  before  the  sewers  were  laid, 
he  informed  the  mayor  of  the  city  of  Aiken 
that  to  empty  the  city  sewerage  into  this 
stream  would  create  a  nuisance  and  tend 
greatly  to  depreciate  the  value  of  his  prop- 
erty, and  he  protested  against  this  being 
done.  The  plaintiff  Harrigal  prays  for  dam- 
ages in  the  sum  of  three  thousand  dollars, 

^and  asks  for  relief  by  injunction  to  abate  the 
nuisance. 

'*Both  complaints  contain  allegations  that 
the  acts  of  the  city  of  Aiken,  in  destroying 
plahitiff's  property  rights  in  the  waters  of 
Wise  creek,  as  riparian  owners,  are  in  viola- 
tion of  article  1,  S  6,  of  the  Constitution  of 
South  Oarolina,  and  that  the  plaintiffs  are 
deprived  of  their  property  without  due  pro- 
cess of  law;  further  that  the  acts  of  the  de- 
fendant are  in  violation  of  article  6  of  the 
amendments  to  tbe  Ck>nstitution  of  the  Unit- 
ed States,  in  that  plaintiffs  are  deprived  of 
tb^r  property  without  due  process  of  law,  and 
that  the  acts  of  tbe  defendant  constitute  a 
taking  of  their  property  for  the  public  use 
without  Just  compensation,  and  are  contrary 
to  the  law  of  the  land. 

**Tbe  defendant  demurs  to  each  action  upon 
two  grounds:  (1)  That,  in  the  absence  of  a 
statute  authorizing  such  action,  a  municipal 
corporation  cannot  be  sued  in  an  action  of 
tort;  (2)  that  the  nuisance  complained  of  is 
a  public,  and  not  a  private,  nuisance,  and 
that  plaintiffs  have  not  sustained  such  special 
injuries  as  would  entitle  them  to  maintain 
a  private  action  for  damages.  Tbe  demur- 
rers came  on  to  be  beard  before  his  honor 
Judge  Gage,  and,  as  a  result  of  said  hearing, 
be  sustained  the  first  ground  of  demurrer, 
but  overruled  the  second.  Thereafter,  on 
the  16th  day  of  February,  1903,  the  plaintiffs 
appeared  before  his  honor  Judge  Gary,  then 
sitting  as  circuit  Judge  for  the  county  of 
Aiken,  and  made  a  motion,  after  notice  to  de- 
fendant's counsel,  to  amend  both  complaints 
by  alleging  further  that  defendant's  acts  were 
in  violation  of  article  1,  S  17,  of  tbe  Con- 
stitution of  South  Carolina;   also  of  article 

1,  §  23,  of  the  Constitution  of  South  Carolina 
of  1868;  and  also  in  violation  of  article  14, 
I  1,  of  the  amendments  to  the  Constitution 
of  the  United  States;  and  by  alleging  further 
that  the  plaintiffs  are  citisens  and  residents 


of  tbe  state  of  South  Carolina  and  of  tbe 
United  States  of  America.  Judge  Gary  re^ 
fused  to  allow  these  amendments^  upon  the 
ground  that  he  had  ilo  Jurisdiction.  From 
the  decree  of  his  hopor  Judge  Gage  and  from 
tbe  order  of  his  honor  Judge  Gary  plaintiffs 
then  appealed,  upon  exceptlona,  which  are  as 
follows: 

**(!)  Because  it  Is  respectfully  submitted 
that  the  act  of  defendant  in  fouling  the 
stream  mentioned  in  the  complaint,  and  in 
depriving  the  plaintiffs  of  the  use  of  the 
same,  and  in  destroying  the  plaintiff  Math- 
eny*s  property,  therein  mentioned,  violates 
their  rights,  as  secured  to  them  under  amend- 
ment 6  of  the  Constituticm  of  the  United 
States,  which  provides  that  no  person  shall 
be  deprived  of  property  without  due  process 
of  law,  and  that  private  property  shall  not 
be  taken  for  private  use  without  Just  com- 
pensation, and  that  his  honor  the  circuit 
Judge  erred  in  not  so  deciding. 

**(2)  Because  it  is  respectfully  submitted 
that  the  act  of  defendant  in  fouling  tbe 
stream  and  depriving  plaintiffiB  of  the  use 
of  the  same,  and  in  destroying  the  plaintiff 
Matheny's .  property,  as  stated  in  tbe  com- 
plaint, is  in  violation  of  the  plaintiffs'  rights, 
as  secured  to  them  by  section  1  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  which  provides  that  no  state 
shall  deprive  any  person  of  bis  property  with- 
out due  process  of  law,  and  that  his  honor 
the  circuit  Judge  erred  in  not  so  deciding. 

'*(8)  Because  it  is  respectfully  submitted 
that  the  acts  of  tbe  defendant  in  fouling 
the  stream,  and  in  depriving  plaintifb  of  tbe 
use  of  the  same,  and  in  destroying  the  plain- 
tiff Matheny's  property,  as  mentioned  in  tbe 
complaint,  is  in  violation  of  the  plaintiffs' 
rights,  as  secured  to  them  under  section  6 
of  article  1  of  the  Constitution  of  the  state 
of  South  Carolina,  which  provides  that  no 
person  shall  be  deprived  of  his  property  with- 
out due  process  of  law,  and  that  his  honor 
the  circuit  Judge  erred  in  not  so  deciding. 

"(4)  It  is  respectfully  submitted  that  the 
acts  of  the  defendant  in  fouling  thie  stream 
mentioned  in  the  complaint,  and  in  depriving 
plaintiffs  of  the  use  of  the  same,  and  in  de- 
stroying the  property  of  the  plaintiff  Math- 
eny,  as  mentioned  in  the  complaint,  is  in 
violation  of  plaintiffs'  rights,  as  secured  to 
them  by  section  17  of  article  1  of  the  Con- 
stitution of  the  state  of  South  Carolina, 
which  declares  that  private  property  shall 
not  be  taken  for  the  public  use  without 
Just  compensation  being  first  made  therefor. 

*'(5)  Because  his  honor  the  circuit  Judge 
has  erred  in  deciding  that,  under  the  common 
law,  a  municipal  corporation,  like  the  state, 
was  exempt  from  suit  unless  the  right  to 
sue  bad  been  expressly  given  by  statute, 
whereas  be  should  have  decided  that  under 
the  common  law  a  municipal  corporation  was 
liable  for  any  wrong  done  by  it  whidi  depriv- 
ed a  person  of  his  property  without  compen- 
sation. 

*<(6)  It  is  respectfully  submitted  that  his 
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honor  the  circuit  judge  erred  in  holding  that 
the  act  of  1898  which  authorized  the  city  of 
Aiken  to  issue  bonds  for  the  exclusiTe  pur- 
pose of  erecting  a  sewerage  system  gave  the 
city  the  right  to  empty  its  sewerage  into  the 
stream  which  flows  through  plaintiffs'  land, 
for  it  appears  by  the  complaint  that  the 
place  where  such  sewerage  is  emptied  is 
two  miles  west  of  the  city  of  AUcen*  and 
no  authority  is  given  in  said  act  to  empty 
the  city  sewerage  outside  the  corporate  lim- 
its; and  hence,  by  a  proper  construction 
of  such  act,  the  city  would  have  only  liad 
the  right  to  empty  the  sewerage  witliin  the 
corporate  limits  of  the  city  of  Aiken;  and  liis 
honor  the  circuit  Judge  therefore  erred  in 
deciding  that  the  city  had  authority  under 
said  act  to  discharge  the  sewerage  beyond 
its  limits. 

"(7)  Because  his  honor  the  circuit  Judge 
erred  in  deciding  that  the  act  of  1806  (Towns- 
end's  Code,  I  2012)  allows  condemnation  pro- 
ceedings and  compensation  to  the  person 
whose  property  has  been  taken  for  the  pur- 
pose of  constructing  a  sewerage  system,  for 
it  Is  submitted  that  condemnation  proceed- 
ings are  not  allowed  for  sewerage  purposes, 
but  only  for  the  purpose  of  waterworta  and 
electric  lights. 

"(8)  Because  his  honor  erred  in  holding 
that  the  plaintiffs  might  have  obtained  com- 
pensation for  damages  sustained  by  them 
by  a  special  proceeding,  it  being  submitted 
ttiat  there  is  no  statute  In  this  state  proyld- 
ing  for  special  proceedings  for  compensation 
for  property  taken  for  the  use  of  a  sewerage 
system  by  a  municipal  corporation.  And  It 
is  submitted  that  his  honor  further  erred  in 
holding  that  the  plaintiffs  did  not  rely  upon 
section  17,  art.  1,  of  the  state  Constitution, 
for,  while  it  is  true  such  section  and  article 
were  not  expressly  pleaded  in  the  complaint, 
yet  Ihey  were  specially  referred  to  in  the 
argument  of  plaintiffs'  counsel,  and  they  re- 
lied upon  them  to  sustain  the  rights  of  the 
plaintiffs. 

'^(9)  It  is  submitted  that  even  if  an  action 
for  damages  cannot,  under  the  law  of  this 
state,  be  sustained  against  a  municipal  cor- 
poration for  destroying  a  person's  property, 
that  action  may  nevertheless  be  maintained 
against  such  municipal  corporation  to  pro- 
tect the  property  from  continuous  injury  by 
such  municipal  corporation,  and  especially  to 
«i}oin  such  corporation  from  contluuing  and 
perpetuating  a  nuisance. 

'^(10)  Because  ills  honor  erred  in  sustaining 
the  first  ground  set  forth  in  the  demurrer  of 
the  defendant,  for  it  is  submitted  that  the 
complaint  does  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

"(11)  The  plaintiffs  further  except  to  the 
rulings  of  his  honor  Judge  Gary  in  refusing 
to  allow  the  plaintiffs  to  amend  their  com- 
plaints In  the  particulars  set  forth  in  the 
notice  containing  the  proposed  amendments, 
and  which  are  as  follows:  *By  adding  at  the 
end  of  line  5  of  the  fourth  paragraph  of  the 


amended  complaint  herein  the  following: 
"And  also  in  violation  of  article  1,  9  17,  of 
the  Constitution  of  South  Carolina,  which 
provides  that  private  property  shall  not  be 
taken  for  the  public  use  without  Just  compen- 
sation being  first  made  therefor;  and  also 
in  violation  of  article  1,  9  23,  of  the  Consti- 
tution of  South  Carolina  of  1868,  which  pro- 
vides that  private  property  shall  not  be  taken 
or  applied  for  public  use,  or  for  the  use  of 
corporations,  or  for  private  use,  without  the 
consent  of  the  owner  or  a  Just  compensa- 
tion be  made  therefor."  Also  by  adding  at 
the  end  of  the  line  9  of  the  fifth  paragraph 
of  said  amended  complaint  the  following, 
to  wit:  "And  is  also  in  vlblation  of  article 
14,  9  1,  of  the  amendment  of  the  Constitu- 
tion of  the  United  States,  which  provides  that 
no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor 
shall  any  state  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  Ju- 
risdiction the  equal  protection  of  the  law." 
And  by  adding  at  the  end  of  the  fifth  para- 
graph of  the  said  amended  complaint  the  fol- 
lowing, which  shall  stand  as  the  sixth  alle- 
gation of  said  complaint:  "(6)  The  plaintiff 
further  alleges  that  at  the  times  mentioned 
In  the  complaint  he  was,  and  is  now,  a 
citizen  and  resident  of  the  state  of  South 
Carolina,  and  also  a  citizen  and  resident 
of  the  United  States  of  America." '  That  it 
is  resi>ectfully  submitted  that  his  honor 
Judge  Gary  had  the  power  and  authority 
to  allow  such  amendments,  and  he  erred  in 
not  so  deciding;-  but  should  this  exception 
be  overruled,  the  plaintiffs  now  ask  leave  of 
the  Supreme  Court,  In  the  furtherance  of 
Justice,  to  allow  the  complaints  to  be  amend- 
ed as  prayed  for  and  as  above  stated." 

This  case,  involving,  as  it  does,  the  suabil- 
ity, so  to  speak,  of  mimicipal  corporations 
for  torts  alleged  to  have  been  committed  by 
them,  is  one  of  moment,  and  possibly  it  is 
better  to  have  the  language  of  the  circuit 
Judge  before  us.  The  text  of  that  decision 
is  as  follows: 

"The  same  Issues  of  law  are  made  in  these 
two  cases,  so  that  by  consent  of  counsel  they 
were  tried  together  at  one  and  the  same  hear- 
ing. The  Issues  arise  upon  the  demurrer 
to  the  complaint,  and  the  demurrer  makes 
two  Issues,  to  wit,  it  appears  on  the  face  of 
the  complaint  (1)  that  the  action  is  for  tort, 
for  the  misfeasance  of  a  municipal  corpora- 
tion, resulting  in  the  fouling  of  the  waters  of 
a  running  stream,  when  there  is  no  statute 
making  a  corporation  liable  therefor;  (2)  that 
the  action  is  for  damages  as  aforesaid  for  a 
public  nuisance,  and  not  a  nuisance  private, 
special,  or  particular  to  the  plaintiffs,  when, 
in  law,  defendant  is  not  liable  to  plaintiffs 
for  a  public  nuisance. 
'  "It  is  settled  by  a  line  of  decisions  of  the 
Supreme  Court  of  this  state  that  ordinarily  a 
municipal  corporation  is  not  liable  to  an  ac- 
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tlon  for  tort  except  by  permission  of  the 
Legislaturei  White  v.  Charleston,  2  Hill, 
671;  Coleman  v.  Chester,  14  S.  C.  291; 
Parks  T.  GreenvUle,  44  S.  a  172  [21  S.  E. 
540].  That  is  not  denied  by  the  plaintUT. 
But  the  complaint  charges  that  the  acts  of 
the  defendant  are  in  violation  of  the  Consti- 
tution of  the  United  States,  at  amendment  5, 
where  it  is  provided  (1)  'that  no  person  shall 
be  deprived  of  property  without  due  process 
of  law';  and  (2)  'that  private  property  shall 
not  be  taken  for  public  use  without  Just  com- 
pensation.* And  it  further  alleges  that  the 
acts  of  the  defendant  are  in  violation  of  the 
Constitution  of  this  state,  at  article  1,  S  5, 
where  it  is  provided  that  'no  person  shall  be 
deprived  •  •  ♦  of  property  without  due 
process  of  law.'  The  fifth  amendment  of 
the  federal  Constitution  is  a  limitation  on 
the  powers  of  the  federal  government,  and 
not  the  powers  of  the  state  government. 
Pumpelly  v.  Green  Bay  Co.,  18  Wall.  177 
[20  L.  Ed.  567];  Thorington  v.  Montgom- 
ery, 147  U.  S.  492  [13  Sup.  Ot  394,  37  L. 
Ed.  252].  It  has,  therefore,  no  relevancy 
to  the  issues  of  this  cause,  and  its  consid- 
eration may  be  dismissed  without  further 
comment 

"There  is  a  provision  of  the  federal  Consti- 
^tution  which  declares  that  'no  state  shall  de- 
prive any  person  of  ♦  ♦  ♦  property  with- 
out due  process  of  law*  (fourteenth  amend- 
ment, {  1),  but  the  plahitiir  has  not  invoked 
that  provision  by  plea  or  argument  There  is 
also  a  provision  of  the  state  Constitution 
which  declares  private  property  shall  not  be 
taken  for  public  use  virithout  Just  compensa- 
tion being  first  made  therefor.  Article  1,  § 
17.  The  plaintiff  has  not  pleaded  violation  of 
that  law.  The  only  hiquiry  left,  then,  is  to 
consider  if  the  things  charged  against  the 
defendant  in  the  complaint  disclose  a  denial 
to  the  defendant  of  the  protection  of  the 
law  of  the  land,  or,  as  it  is  sometimes  called, 
'due  process  of  law.'  Article  1,  §  5,  Const 
1896.  The  complaint  does  not  refer  to  the 
warrant  of  the  defendant  to  do  the  things 
charged  against  it  The  allegations  are  sim- 
ply that  the  defendant,  a  municipal  corpora- 
tion, constructed  in  1899  a  sewerage  system 
for  the  purpose  of  carrying  sewerage  from 
the  water-closets  in  said  city,  which  sew- 
erage empties  into  Wise  creek,  a  stream  of 
water  running  through  the  plaintiff's  seven- 
ty-five acres  of  land,  and  at  a  point  above 
plaintiff's  land,  and  'that  said  sewerage  emits 
very  offensive  and  nauseous  odors,  and  the 
same  contaminates,  fouls,  and  pollutes  the 
water  of  said  creek  ♦  •  ♦  where  the 
same  runs  through  plaintiff's  farm,  and  also 
causes  offensive  odors  and  smells  on  said 
plaintiff's  farm,  and  has  destroyed  the  use  of 
the  same  as  a  dairy  farm,  and  has  fouled 
and  so  polluted  the  water  of  said  creek  as  to 
render  the  same  nauseous  and  unfit  for  his 
cattle  to  drink  from,  and  has  already  poison- 
ed several  of  his  cows,  by  drinking  said  pol- 
luted waters,  and  thereby  caused  them  to 


die,  and  has  also,  by  polluting  and  fouling 
said  water,  caused  plaintiff's  dairy  businesa 
to  be  broken  up  and  destroyed,  to  the  damage 
of  the  plaintiff  $5,000.'  The  plaintiff  prays 
also  for  a  permanent  injunction  to  arrest  the 
wrong.  There  is  no  allegation  that  the  de- 
fendant's construction  or  operation  of  the 
sewer  has  been  negligent  The  plaintiff'a 
property  is  entitled  to  the  protection  of  the 
common  and  statute  law  of  force  when  the 
first  Constitution  was  enacted.  That  com- 
mon and  statute  law  is  what  the  Constitu- 
tions of  1790  and  1866  denominated  the  'law 
of  the  land,'  and  what  the  Constitution  of 
1896  entitles  'due  process  of  law.'  State  v. 
Simons,  2  Spears,  644.  If  the  defendant  was 
a  private  corporation  or  a  natural  i)erson, 
the  common  and  statute  law  would  declare  it 
was  liable  for  a  willful  hurt  to  plaintiff's 
property.  But  by  the  same  common  law,  be- 
cause by  nothing  else,  a  municipal  corpora- 
tion was  exempted  from  such  liability,  for  it 
was  esteemed  a  part  of  the  state,  and,  like 
the  state,  exempted  from  suit  except  by  con- 
sent of  the  state,  expressed  in  a  statute. 
White  V.  Charleston,  2  Hill,  671.  The  case  is 
not  altered  if  a  warrant  for  defendant's  ac- 
tion be  disclosed  and  considered.  As  here- 
after stated^  the  pleadings  do  not  disclose 
that  warrant  It  was,  however,  fully  advert- 
ed to  by  both  sides  hi  the  argument  The 
General  Assembly,  in  December,  1893,  au- 
thorized the  city  of  Aiken  to  issue  bonds  for 
the  exclusive  purpose  'of  erecting  a  sewerage 
system.'  21  St  at  Large,  544.  The  sewer 
in  question  was  constructed  pursuant  to  that 
authority.  As  was  said  in  the  argument  the 
power  to  construct  the  sewer  implies  of  ne- 
cessity the  power  to  discharge  Its  contents 
somewhere.  If  a  municipality  is  not  liable 
for  its  action  Independent  of  a  statute,  it  is 
certainly  not  liable  if  Its  action  be  warrant- 
ed by  a  statute. 

"As  before  stated,  the  complaint  does  not 
rely  on  that  clause  of  the  Constitution  of  this 
state  which  declares  that  private  property 
shall  not  be  taken  for  public  purposes  with- 
out Just  compensation  being  first  made  there- 
for. Although  the  argument  of  plaintiff's 
counsel  was  full  and  strong  to  the  effect  that 
the  plaintiff  had  a  property  right  in  the 
stream,  and  that  permanently  fouling  its  wa- 
ters was  a  taking  of  property,  yet  the  de- 
mand for  compensation  for  the  breach  of  the 
right  was  by  the  plea  and  argument  referred 
to  the  federal  Constitution.  I  have  been 
strongly  tempted,  however,  to  consider  the 
plaintiff's  ca^  under  the  provisions  of  the 
state  Constitution,  but  refiection  has  satis- 
fied me  I  had  better  not  make  a  case  which 
was  not  made  by  learned  counsel. 

"It  yet  remains  to  consider  if  the  defend- 
ant though  not  triable  for  tort  is  liable  to  be 
enjoined  from  the  continuance  of  a  nuisance, 
for  the  complaint  is  one  for  a  permanent  In- 
junction as  well  as  for  damages.  The  limit 
to  which  our  court  has  gone  is  to  hold  that 
a  municipal  corporation  is  not  liable  to  be 
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mulcted  in  damages  for  tort,  except  a  stat- 
ote  allow  it.  It  has  not  held,  so  tar  as  I 
have  ascertained,  that,  if  a  municipal  cor- 
poration creates  a  nuisance,  the  court  of  eq- 
uity could  not  enjoin  its  further  continuance. 
If  a  municipal  corporation  Is  not  so  liable, 
it  Is  because  such  corporations  are  not  amen- 
able to  Judicial  control,  wherever  their  ac- 
tion Is  indep^ident  of  a  contract  relation 
and  the  outcome  of  misfeasance  only.  The 
reason  assigned  why  a  city  is  not  liable  to 
an  action  for  damages  for  misfeasance  is  that 
the  city  corporation  Is  a  mere  govemment 
agency  established  for  public  purposes.'  Young 
v.  Charleston,  20  &  0. 118  [47  Am.  Rep.  827]. 
The  state  cannot  be  sued  in  its  courts  on 
contract  or  tort,  because  it  is  not  a  corporate 
entity,  but  a  sovereignty.  A  city  la  not  a 
sovereignty.  It  is  a  corporate  entity,  and 
may  be  sued  on  its  contracts,  and  it  may,  too, 
be  restrained  from  other  illegal  actions. 
Wilkins  V.  Gaffney,  84  S.  C.  199  [32  S.  B. 
299];  Vesta  Mills  v.  Charleston,  60  8.  G. 
2  [38  8.  E.  226];  Yates  t.  Milwaukee,  10 
Wall.  505  [19  L.  Ed.  984].  If  the  allegations 
of  the  complaint  be  true-and  they  are  as- 
sumed to  be  on  demurrer— the  defendant  has 
created  a  nuisance  damaging  to  the  plain- 
tiflTs  property. 

'* Again,  the  owner  of  land  along  the  banks 
of  a  running  stream  has  a  property  right 
In  the  flowing  water,  and  the  fouling  by  a 
dty  sewer  of  the  waters  so  as  to  permanent- 
ly damage  the  land  owner  is  the  taking  of 
property  by  the  dty  from  the  citizen  with- 
out compensation.  Pumpelly  v.  Green  Bay 
Co.,  13  WaU.  167  [20  L.  Ed.  557];  Cooley  on 
Constitutional  Limitations,  544;  Yatas  ▼. 
Milwaukee,  10  Wall.  504  [19  L.  Ed.  984]. 
But  if  this  be  so,  would  injunction  be  finally 
allowable  in  a  case  like  that  at  bar?  The 
sewer  was  constructed  in  1899  by  authority 
of  the  state,  granted  in  1893.  It  is  for  a 
public  purpose,  for  it  carries  off  the  fecal 
matter  of  a  city  of  4,000  people.  The  dty 
had,  therefore,  the  legal  right  to  foul  the 
stream,  and  if,  in  doing  that,  private  prop- 
erty was  destroyed,  the  owner  thereof  has  a 
right  to  compensation  at  the  bands  of  the 
city.  The  act  of  1896  recognizes  that  right 
of  the  dtizen,  and  points  him  to  a  remedy. 
Townsend's  Code,  9  2012.  The  subject-mat- 
ter of  that  act  is  waterworks,  sewerage,  and 
lights.  Section  2008»  Id.  The  remedy  pre- 
scribed by  the  statute  is  the  same  provided 
for  the  condefmnation  of  lands  by  railroad 
corporations,  and  generally  it  is  exclusive 
of  every  other  remedy.  Tompkins  v.  R,  Co., 
37  S.  C.  382  [16  S.  B.  149].  Certainly  the 
remedy  is  not  injunction.  It  is  either  the 
spedal  proceeding  prescribed  by  the  statute, 
or  an  action  in  this  court  for  compensation. 
This  action  is  not  a  special  proceeding,  nor 
can  the  comiAaint  herein  be  sustained  as  one 
for  compensation  under  article  1,  §  17,  of  the 
state  Constitution,  first,  because  that  article 
and  section  are  not  relied  on;  and,  second, 
because  there  are  no  allegations  that  the  de- 


fendant has  denied  the  plaintiff*s  right  to 
comi)ensation,  or  that  plaintiff  never  consent- 
ed to  entry  by  the  corporation.  Glover  v. 
Bemly,  62  8.  C.  56  [39  8.  B.  780]. 

"Having  reached  the  conclusion  the  ac- 
tion does  not  lie,  the  se'cond  ground  of  de- 
murrer is  irrelevant;  but  the  issue  has  been 
made,  and  I  shall  consider  it.  The  com- 
plaint does,  not  state  facts  from  which  a 
public  nuisance  Is  inferable.  In  that  particu- 
lar it  differs  from  the  complaint  in  the  case 
of  Baltzeger  v.  B.  Co.,  54  8.  C.  242  [32  8.  B. 
358,  71  Am.  St  Bep.  789],  dted^by  the  de- 
fendant If  the  defendant  was  a  manufac- 
turer, and  fouled  the  waters  of  the  stream 
with  drugs,  the  riparian  owner  would  have 
an  action  for  damages  done  to  him.  'If  a 
person  brings  or  accumulates  on  his  land  any- 
thing which,  if  it  should  escape,  may  cause 
damage  to  his  neighbor,  he  does  so  at  his 
peril.'  Quoted  in  Frost  v.  Berkeley  Co.,  42 
8.  C.  411  [20  8.  E.  283,  26  L.  B.  A.  693,  46 
Am.  St  Bep.  736].  See,  also,  Threatt  v. 
Mining  Co.,  49  8.  C.  128 126  8.  B.  970];  Spel- 
ling on  Injunction,  S  313.  The  case  is  not 
altered  because  the  defendant  fouled  the  wa- 
ters by  means  of  a  sewer  pipe.  I  am  there- 
fore of  the  opinion  that  the  first  ground  of  de- 
murrer must  be  sustained,  and  the  second 
ground  of  demurrer  must  be  overruled.  It 
is  so  ordered,  and  the  complaint  dismissed." 

There  can  be  no  question  that  the  plain- 
tiffs, respectively,  have  had  their  property 
rights  invaded  by  the  defendant  It  may  be 
conceded  that  the  sewer,  as  authorized  by 
the  Legislature  of  this  state  to  be  construct- 
ed by  the  dty  of  Aiken,  was  a  necessity  to 
the  preservation  of  the  health  of  its  citizens; 
and  yet  such  dty  had  no  right  to  despoil 
these  citizens,  the  plaintiffs,  of  their  prop- 
erty without  compensation.  The  General 
Assembly,  if  it  do  so  by  the  act  of  1893, 
has  no  power  in  itself  to  disregard  the  plain 
mandates  of  the  Constitution  of  this  state, 
when  it  authorized  the  city  of  Aiken  to  take 
the  property  of  these  plaintiffs  for  its  sewer. 
The  very  object  of  the  Constitution  is  to  pro- 
tect the  indlviaual  owner  of  property  from 
the  spoliation  of  his  property  at  the  hands 
of  any  person  or  persons  or  power  without 
compensation  for  its  injury  or  destruction. 
To  say  the  contrary  is  to  advocate  an  ab- 
surdity. I  would  be  inclined  to  hold  that 
the  acts  of  the  defendant,  the  city  of  Aiken, 
touching  the  emptying  its  sewerage  into  Wise 
creek,  to  the  destruction  or  very  great  in- 
Jury  of  the  property  right  of  these  plaintiffs, 
without  compensation  therefor,  was  such  an 
invasion  of  such  property  rights  as  imme- 
diately gave  the  plaintiffs  a  right  to  action, 
if  it  were  not  for  some  matter  which  will 
hereinafter  be  specifically  set  forth.  It  must 
be  remembered  that  the  complaint  alleges 
that  the  city  of  Aiken  has  emptied  its  sewer- 
age into  Wise  creek  two  miles  beyond  its 
corporate  limits,  and  that  this  stream  runs 
through  the  property  of  these  plaintiffs,  and 
also  that  there  are  no  allegations  in  the 
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complaint  which  Justify  this  action  of  the 
city  council  of  Aiken.  Certainly  the  act  of 
the  Legislature  passed  In  the  year  1893  glrea 
the  city  no  such  authority,  directly  or  indi- 
rectly. There  is  no  allegation  in  the  com- 
plaint that  the  city' has  had  septic  tanks  for 
the  attempted  purification  of  the  matt^ 
which  passes  through  the  pipe  before  it  is 
dumped  Into  Wise  creek.  Thei^e  would  be 
matters  of  defense.  But  now  we  are  con- 
fined to  the  demurrer  to  the  complaints,  and 
are  confined  to  the  allegations  of  those  com- 
plaints. The  act  of  1893  is  pleaded  at  length 
in  the  complaints.  Such  facts  appearing  in 
the  complaints,  it  seems  to  mc  that  it  is  there 
made  to  appear  that  the  defendant,  the  city 
of  Aiken,  for  the  purposes  of  these  two  ac- 
tions, admits  that  it  has  caused  Its  sewerage 
to  be  conducted  for  two  miles  beyond  its  city 
limits,  and  caused  the  same  to  be  emptied 
Into  Wise  creek  at  that  distance  from  its 
city  limits,  without  any  efCort  on  its  part  to 
purify  the  contents  of  its  pipe  before  they  are 
emptied  Into  the  said  cre^. 

It  has  been  held  In  sereral  cases  that  in 
some  instances  cities  may  be  held  liable 
to  actions  for  tort  by  indlyiduals.  As  is  said 
In  HIU  Y.  City  of  Boston,  122  Mass.  844, 
23  Am.  Rep.  382:  "If  a  dty  or  town  negU- 
gently  constructs  or  maintains  the  bridges 
or  culverts  in  a  highway  across  a  navigable 
river  or  a  natural  water  course,  so  as  to 
cause  the  water  to  fiow  back  upon  and  in- 
jure the  land  of  another,  it  is  liable  to  an 
action  of  tort,  to  the  same  ertent  that 
any  corporation  or  individual  would  be  liable 
for  doing  similar  acts.  Anthony  v.  Adams, 
1  Mete.  (Mass.)  284,  285;  Lawrence  v.  Fair- 
haven,  5  Gray,  110;  Perry  v.  Worcester,  6 
Gray,  644  [66  Am.  Dec.  4311;  Parker  t. 
Lowell,  11  Gray,  368;  Wheeler  v.  Worcester, 
10  Allen,  691.*'  Also  in  the  same  case:  "So, 
if  a  dty,  by  its  agents,  without  authority  of 
law,  makes  or  empties  a  common  sewer 
upon  the  property  of  another,  to  his  injury. 
It  is  liable  to  him  in  an  action  of  tort  Pro- 
prietors of  Locks  &  Oanais  v^  Lowell,  7  Gray, 
223;  Hildreth  v.  Lowell,  11  Gray,  346;  Has- 
kell V.  New  Bedford,  108  Mass.  208.  But 
in  such  cases  the  cause  of  action  is  not  neg- 
lect in  the  performance  of  a  corporate  duty, 
rendering  a  public  work  unfit  for  the  pur- 
poses for  which  it  is  intended,  but  it  is  the 
doing  of  a  wrongful  act,  causing  a  direct 
injury  to  the  property  of  another,  outside  of 
the  limits  of  the  public  work."  Merrlfield  v. 
City  of  Worcester,  110  Mass.  216,  14  Am. 
Rep.  692,  was  an  action  of  tort  by  the  plain- 
tiff against  the  dty  of  Worcester,  where  the 
complaint  alleged  that  the  (plaintiff)  was  sds- 
ed  of  land  lying  on  each  side  of  lilill  brook, 
and  that  he  owned  a  machine  shop  on  said 
brook,  fitted  up  with  a  large  steam  engine 
and  boilers,  for  the  purpose  of  furnishing 
steam  power  to  the  tenants  of  said  madilne 
shop;  that  he  had  the  right  to  have  the 
water  of  the  brook  fiow  pure  and  uncorrupt- 
ed,  such  water  in  a  pure  condition  being  ab- 


solutely essential  to  the  carrying  on  of  his 
works;  "that  the  defendant  wrongfully  and 
unjustly  cast,  carried,  and  deposited  into  said 
Mill  bnx^  and  the  waters  thereof,  at  pointB 
in  the  channel  thereof  above  and  higher  than 
the  works  of  the  plaintiff,  great  quantities  of 
filth,  •  •  •  and  discharged  trom  sewers, 
privies,  and  water-dosetB,  •  •  •  by  which 
the  water  became  greatly  corrupted  and  unfit 
for  use  in  the  plaintiff's  business,"  etc.  The 
judgment  of  the  appellate  court  was  to  re- 
verse the  judgment  of  the  court  below,  and 
send  for  trial  this  question:  "Whether  the 
damag^e  whidi  plaintiff  had  suffered  was 
attributable  in  any  degree  to  the  improper 
construction  or  unreasonable  use  of  the  sew- 
ers, or  to  the  negligence  or  other  faults  of 
the  defendant  in  the  management  of  them,  is 
a  question  which  does  not  seem  to  have  been 
tried.  If  it  should  be  found  to  be  so  at- 
tributable, the  action  may  be  maintained. 
^  *  *"  In  the  course  of  the  opinion  of  the 
court  in  the  case  just  dted,  these  words 
will  be  found:  "To  enable  a  riparian  own- 
er to  maintain  an  action  for  damages,  he 
must  show  not  <mly  that  defendant  has  done 
some  act  which  tends  to  injure  the  stream, 
and  which  he  has  no  legal  right  to  do,  or 
which  is  in  excess  of  his  legal  right,  so  as 
to  be  an  unreasonable  use  thereof,  but  also 
that  the  detriment  of  which  the  plaintiff  com- 
plains is  the  result  of  that  cause.  When 
he  can  show  an  appreciable  detriment  to 
himself,  and  connect  it  with  such  wrong  by 
another,  he  may  recover  the  damages  shown 
to  be  due  to  that  wrong.  Merrlfield  v.  Lom- 
bard, 13  Allen,  10  [90  Am.  Dec.  172]."  The 
comparatively  recent  case  of  Barnes  v.  Dis- 
trict of  Columbia  (decided  in  1876)  91  U.  S. 
640,  28  L.  Ed.  440,  which  was  sustained  in 
the  case  of  Maiwell  v.  District  of  Columbia, 
91  U.  S.  667,  23  L.  Ed.  446;  also  Dant  ▼. 
District  of  Columbia,  91  U.  S.  667,  23  L.  Ed. 
446.  It  is  true,  these  cases  were  dedded  by 
a  bare  majority  of  the  court,  yet  they  have 
never  been  overruled.  In  Barnes  t.  District 
of  Columbia,  supra,  it  was  held  that  a  dty  or 
village  holding  a  voluntary  charter  is  respon- 
sible for  its  mere  negligence  in  the  care  and 
management  of  its  streets.  While  these 
cases  have  been  criticised  in  Hill  v.  City  of 
Boston,  supra,  and  in  our  case  of  Young  v. 
City  Coundl  of  Charleston,  20  S.  a  116^  47 
Am.  Rep.  827,  yet  such  is  still  the  rule  in  the 
United  States  Supreme  Court  We  would  re- 
mark just  here  that  White  v.  City  Council 
of  Charleston,  2  Hill,  671,  was  the  case  where 
the  dty  council  of  Charleston  ordered  the  pri- 
vate dwelling  house  of  a  dtizen  to  be  blown 
up  by  powder  to  check  the  spread  of  a  fire 
in  that  dty.  The  case  of  Black  v.  City  Conn* 
dl  of  Columbia,  19  S.  C.  412,  46  Am.  Rep. 
786.  was  where  the  waterworks  in  the  dty  of 
Columbia  failed  to  furnish  water  with  which 
to  extinguish  a  fire  which  destroyed  plaln- 
tifTs  residence,  notwithstanding  he  paid  for 
such  water  supply.  The  case, of  Coleman 
T.  Chester,   14  8.  a  291,  was  where  the 
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IMlTate  property  of  plaintiff  was  taken  by  the 
city  conncU  of  Cbeeter,  to  wit,  a  piece  of 
plaintilTB  land  to  widen  a  street  in  that 
city.  The  case  <^  Tonng:  v.  City  Council  of 
Charleston,  sopra,  was  where  the  plaintiff 
waa  iojured  by  reason  of  a  defective  culvert 
on  the  street  of  that  city.  None  of  these 
cases  fiUl  nnder  the  class  of  cases  dted 
herein  ttom  oar  South  Carolina  Reports, 
but  all  of  our  South  Carolina  cases  fall  un- 
der the  class  where  there  were  valid  laws 
vesting  the  city  council  with  full  power  to 
do  the  acts  complained  of.  As  before  re- 
marked, the  act  of  1883  only  gave  the  power 
to  the  city  of  Aiken  to  ordain  a  waterworks 
and  sewerage  syst^n,  without  coupling  the 
additional  power  to  go  beyond  the  city  lim- 
its to  lay  piping  for  sewerage,  yet  the  act 
of  1896^  as  amended  by  the  act  of  1807,  set 
forth  as  section  2006,  vol.  1,  Code  Laws 
&  a,  has  corrected  this,  and  fully  empow- 
ered dtfes  in  this  state  to  construct  sewer- 
age; and  section  2012  has  authorized  cities 
to  lay  i^pes,  and  to  condemn  any  property 
or  lights  of  way  to  enable  it  to  lay  pipes, 
on  paying  to  the  owner  thereof  just  compen- 
sation tor  such  property  or  rights  of  way  to 
be  condemned;  such  condemnaticm  to  be  de- 
termined in  the  manner  provided  by  law 
for  the  condemnation  of  lands  and  rights  of 
way  by  railroad  corp<»ations.  Thus  it  will 
be  seen  that  the  mode  of  acquiring  any  prop- 
erty or  rights  of  vray  has  been  fixed  by  our 
statutes,  which  indudes  the  duty  of  com- 
pensation to  riparian  owners  of  property 
along  a  stream.  This  being  so,  the  method 
prescribed  tot  such  purposes  is  exclusive  of 
any  suit  therefor  for  damages.  The  com- 
plaint does  not  set  up  a  refusal  by  the  de* 
fendant  to  comply  with  this  law.  The  cir- 
cult  judge  was  not  in  error  in  holding  and 
adopting  the  views  herein  announced. 

It  is  not  necessary  to  consider  defendant's 
ground  of  appeal.  It  may  be  remarked,  bow- 
ever,  that  we  f)aU  to  see  any  error  in  that 
part  of  tbe  circuit  decree  which  refuses  to 
hold  that  the  action  of  the  defendant  was  a 
public  and  not  a  private,  wrong.  The  mere 
reading  of  the  complaint  shoves  that  it  was 
a  private  wrong. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  chrcuit  court  be,  and  is  here- 
by, affirmed. 

JONES,  J.,  concurs  in  the  result 

WOODS»  J.  I  concur  hi  tbe  view  that 
plaintiffs  had  an  adequate  and  exclusive  rem- 
edy under  section  2012  of  the  Civil  Code,  and 
in  afitoning  the  Judgment  of  the  circuit  court 
on  that,  as  a  sufficient  ground.  I  am  un- 
able, however,  to  assent  to  the  view  indicated 
by  the  Chief  Justlce-that,  but  for  that  stat- 
ute^ these  acticms  could  be  maintained  as 
actiona  for  damages  for  t<Mrt  against  the  dty 
of  Aiken.  That  a  municipal  corporation  can- 
not be  held  liable  for  damages  In  sudi  an 
action  has  been  often  decided  in  this  state. 


White  V.  City  Council  of  Charleston,  2  Hill, 
571;  Coleman  v.  Chester,  14  8.  G.  286;  Blaclr 
T.  City  of  Columbia,  19  S.  C.  412,  45  Am. 
Rep.  785;  Young  v.  City  Council  of  Charles- 
ton, 20  S.  C.  116^  47  Am.  Rep.  827;  Chick  v. 
Newberry  County,  27  S.  C.  419,  8  8.  B.  787; 
Hill  V.  Laurens  County,  34  S.  G.  141,  18  S. 
m  318;  Parks  v.  Greenville,  44  S.  C.  168,  21 
8.  m  540;  Bramlett  v.  City  of  Laurens^  68 
S.  O.  60^  86  8.  E.  444.  As  the  Chief  Justice 
has  shown,  these  decisions  are  not  in  accord 
with  the  weight  of  authority  elsewhere,  and 
they  could  hardly  be  sustained  on  princi- 
ple. For  tbese  reasons,  I  agree  that  the  doc- 
trine they  maintain  should  not  be  extended. 
They  do  not  go  to  the  extent  of  holding 
that  a  municipal  corporation  may  not  be  re- 
strained from  committing  a  nuisance,  or 
wrongfully  taking  or  damaging  private  prop- 
erty, or  that  property  may  not  be  recovered 
back  when  unlawfully  taken  by  such  cor- 
poration. Hence  it  seems  to  me  that  the 
opinion  of  the  circuit  Judge  is  correct->tbat. 
but  for  the  exclusive  remedy  provided  by 
section  2012,  under  the  allegations  of  tbe 
complaint  the  plaintiffs  would  have  been  en- 
titled to  an  order  of  injunction,  but  not  to  a 
verdict  for  damages. 

GARY,  A.  J.,  did  not  sit  in  this  case. 


(68  S.  C.  286) 

COLUMBIAN  BUILDING  ft  LOAN  A8S*N 

V.  RICE  et  al. 

(Supreme  Court  of  South  Carolina.    March  18, 

1904.) 

BXnLDIIf O  ASSOOIATIOIf  ~  MOBTQAGK  —  OON- 
BTBUCnOIf  —  US0BT  —  PLBADINO  FOBBIQIi 
8TATOTE8  —  COMMON  LAW  —  PBESUMPTIONS— 
ATTOBNBT'S  FBB. 

1.A  mortgage  given  to  a  Virginia  building 
and  loan  association,  providing  that  payment 
shall  be  made  in  the  manner  prescribed  by  the 
charter,  which  requires  all  moneys  dae  from  the 
members  of  the  association  to  be  paid  in  the 
home  ofSce  in  Virginia,  is  a  Virginia  contract, 
and  to  be  construed  according  to  the  laws  of 
that  state. 

2.  Where  usury  Is  set  up  as  a  defense  to  a 
contract  governed  by  the  laws  of  another  state, 
the  laws  of  such  other  state  should  be  pleaded 
by  plaintiff  In  reply  that  the  contract  is  not 
usurious. 

3.  The  presumption  that  the  common  law  pre- 
vails in  Virginia  raises  the  presumption  that 
there  is  no  legal  limitation  to  the  rate  of  Inter- 
est. 

4.  Where  a  building  and  loan  mortgage  pro- 
vided for  attorney's  fees  on  any  litigation  touch- 
ing the  transaction,  in  an  action  to  foreclose, 
on  judgment  for  plaintiff,  fees  should  be  allowed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;  Klngh,  Judge. 

Action  by  the  Columbian  Building  &  Loan 
Association,  of  Richmond,  Va.,  against  Seal 
Rice,  Alfred  Smith,  and  Henry  Jackson,  as 
trustees  of  Mt  Olive  African  Methodist 
Bpiscopal  Zlon  Church.  From  the  decree, 
defendants  appeal.    Affirmed. 

Hall  &  \Vlllis,  for  appellants.  Stanyarn« 
Wilson  and  J.  £.  Webster,  for  respondent 
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(VOODS,  J.  The  defendants,  trustees  of 
Mt  Olive  African  Methodist  Episcopal  Zion 
Cliurcb,  subscribed  to  two  sliares  of  8to<± 
In  the  Columbian  Building  ft  Loan  Associ- 
ation, a  Virginia  corporation,  and  as  such 
subscribers  borrowed  money  from  the  asso- 
ciation, giving  a  mortgage  on  the  church 
property  to  secure  the  loan.  They  now  plead 
usury  as  a  defense  to  this  action  to  foreclose 
the  mortgage,  and  set  up  a  counterclaim  for 
the  penalty  of  receiving  usurious  interest 

The  first  inquiry  is  whether  the  contract 
falls  under  the  law  of  South  Carolina  or  of 
Virginia,  for  it  is  conceded  that,  if  the  law 
of  this  state  is  applicable,  the  transaction 
must  be  held  usurious.  The  master  and  the 
circuit  Judge  both  held  that  the  contract  was 
to  be  performed  in  the  state  of  Virginia,  and 
construed  In  accordance  with  the  laws  of 
that  state.  It  is  incumbent  upon  the  defend- 
ant to  overturn  this  finding  of  fact  by  the 
preponderance  of  the  evidence.  The  mort- 
gage provides  that  the  payments  shall  be 
made  to  the  association  *'in  the  manner  pre- 
scribed by  its  charter,  by-laws,  rules  and 
regulations."  Section  7,  art  6,  of  the  by- 
laws requires:  *'A11  money  due  from  the 
members  of  the  association,  or  from  it  to 
the  members,  shall  be  payable  at  the  home 
office  in  Richmond,  Va."  Provision  is  made 
in  the  by-laws  for  the  organization  of  local 
boards  in  towns  where  sufficient  stock  is  held 
to  make  such  organization  desirable.  Sec- 
tion 4,  art  11,  which  relates  to  this  subject, 
is  as  follows :  ^Members  may,  if  they  desire, 
make  monthly  payments  on  stock  to  the  lo- 
cal treasurer,  but  such  local  treasurer  shall 
be  the  agent  of  the  members,  and  not  of  the 
association."  The  defendants  insist  this  is 
a  mere  subterfuge  to  avoid  the  usury  laws 
of  the  state,  and,  even  if  it  is  not,  the  con- 
tract is  nevertheless  to  be  construed  as  a 
South  Carolina  contract  A  contrary  view 
was  taken  by  this  court  in  Pollock  v.  Asso- 
ciation, 51  S.  C.  420,  29  S.  E.  77,  64  Am.  St 
Rep.  683,  Turner  v.  Association,  61  S.  C.  37, 
27  S.  E.  947,  and  Tobin  v.  McNab,  53  S.  O. 
75,  36  S.  E.  827.  It  is  true,  in  Meares  v. 
Flnlayson,  55  S.  C.  105,  32  S.  E.  986.  Chief 
Justice  Mclver  expressed  dissatisfaction 
with  the  decision  of  Pollock  v.  Association, 
supra,  but  expressly  said  that  the  point  we 
are  now  considering  was  not  involved  in  the 
case  he  had  under  discussion.  In  the  later 
case  of  Association  v.  Powell,  55  8.  C.  320, 
33  S.  E.  355,  the  provisions  of  the  mortgage 
and  of  the  by-laws,  so  far  as  they  relate 
to  this  question,  were  practically  the  same 
as  those  involved  in  this  case;  and  it  was 
there  held  by  a  unanimous  court  that  the 
contract  was  to  be  performed  in  Georgia, 
and  the  laws  of  that  state  must  govern  its 
validity  and  construction.  The  defendants 
rely  upon  the  case  of  Mortgage  Co.  v.  Bates, 
58  S.  C.  552,  36  S.  E.  917,  as  holding  a  differ- 
ent doctrine ;  but  in  that  case  the  facts  were 
not  the  same  as  in  this,  and  the  circuit  Judge 
found  as  one  of  the  facts  that  the  parties 


bad  contracted  with  reference  to  the  laws 
of  this  state.  This  finding  was  sustained 
as  not  being  against  the  preponderance  of 
the  evidence.  The  finding  of  fact  was  the 
other  way  in  this  case,  and,  as  we  have  seen, 
this  court  has  heretofore  sustained  the  same 
finding  on  similar  evidence.  The  rights  of 
the  parties  to  this  contract  must  therefore 
be  adjudicated  under  the  laws  of  Virginia. 

The  plaintiff  offered  in  evidence  the  stat- 
utes of  Virginia  and  the  decisions  of  the 
Court  of  Appeals  of  Virginia,  from  which  it 
appeared  that  this  contract  would  not  be 
adjudged  usurious  in  that  state.  Objection 
was  made  to  this  evidence  on  the  ground 
that  these  statutes  had  not  been  pleaded. 
The  general  rule  is  that  the  existence  and 
terms  of  the  statute  of  another  state  canaot 
be  proven  unless  alleged.  Rosemand  v.  Ry. 
Co.,  66  S.  C.  98,  44  8.  E.  574.  It  is  true, 
usury  is  an  affirmative  defense,  and  it  was 
not  therefore,  necessary  for  the  plaintiff  to 
anticipate  it  and  set  up  the  Virginia  stat- 
utes in  his  complaint;  but  when  the  counter- 
claim for  usury  was  put  in,  the  plaintiff 
was  bound  to  set  up  in  reply  its  defenses  to 
that  plea.  Having  failed  to  set  out  in  reply 
the  existence  of  Virginia  statutes  on  this 
subject  or  their  terms,  evidence  as  to  such 
statutes  should  have  been  excluded.  The 
case  is  to  be  considered,  then,  as  if  the  court 
had  before  it  a  contract  whose  validity  and 
effect  as  to  the  plea  of  usiu7  were  to  be  con- 
sidered under  the  laws  of  Virginia,  without 
any  pleadings  or  evidence  as  to  those  laws. 
In  such  case  there  is  certainly  no  presump- 
tion that  the  law  of  usury  is  the  same  in 
that  state  as  in  thla  Such  a  presumption 
would  be  altogether  unreasonable,  for  some 
states  have  no  statute  law  on  the  subject 
and  in  the  others  the  enactments  are  very 
diverse.  Virginia  having  been  once  subject 
to  the  laws  of  England,  in  the  absence  of 
proof  the  presumption  is  that  the  common 
law  prevails,  and  that  there  is  no  legal  limi- 
tation to  the  rate  of  interest  in  that  state. 
Rosemand  v.  Ry.  Co.,  supra;  Brown  v. 
Wright  21  li.  R.  A.  471,  nota  This  being 
so,  the  error  in  admitting  proof  of  the  Vir- 
ginia statutes  was  harmless. 

In  insisting  that  the  statute  law  of  this 
state  must  be  applied,  the  defendant  relies 
on  Gist  V.  Telegraph  Co.,  45  S.  C.  370.  23  S. 
B.  152,  55  Am.  St  Rep.  763,  in  which  this  lan- 
guage is  used:  "Again,  it  has  been  held  in 
this  state,  in  the  case  of  Allen  v.  Watson, 
2  Hill,  319,  that  the  legality  or  illegality  of  a 
transaction  depends  on  the  law  of  the  place 
where  it  transpires;  but  It  is  inctunbent  on 
those  who  would  avail  themselves  of  it  to 
show  what  that  law  is,  and,  until  that  is 
done,  our  courts  must  decide  that  question 
according  to  the  laws  of  this  state.  The 
same  doctrine  seems  to  have  been  held  in 
Thatcher  v.  Morris,  11  N.  T.  437,  which  Is 
represented  in  the  New  Jersey  case  above 
cited  as  holding  that:  'Where  the  contracts 
of  a  particular  kind  are  forbidden  by  the 


E.a) 


COLUMBIAN  BUILDINa  A  LOAN  ASSV  t.  BICB. 


«B 


tew  of  the  state  ta  which  they  are  sought  to 
be  enforced,  and  the  party  seeking  to  enforce 
them  relies  apon  the  fact  that  they  were 
made  In  a  foreign  state,  and  are  valid  con- 
tractu by  the  lex  lod  contractus,  it  has  been 
held  elsewhere  that  he  is  bound  to  aver  and 
prove  those  facts.*  Now,  as  there  is  no  al- 
legation in  the  complaint  that  the  law  in 
New  York  Is  otherwise  than  what  it  is  in 
this  state,  the  plaintifT  cannot,  in  the  ab- 
sence of  any  such  allegation,  derive  any  ben- 
efit from  the  fact  that  the  contract  was 
made  and  was  to  be  performed  in  New 
York.*'  It  will  be  observed  that  case  in- 
volved a  gambling  transaction.  Gambling 
contracts  and  some  others  so  offend  good 
morals,  and  so  contravene  established  pub- 
lic policy,  that  courts  will  presume  that  the 
laws  of  other  states  forbid  them»  in  con- 
sonance with  the  laws  of  theli-  own  state; 
and,  even  if  this  presumption  is  rebutted  by 
proof,  they  will  recognize  no  claim  of  comity 
which  would  require  them  to  give  counte- 
nance to  such  transactions  Numerous  de- 
cisions in  this  state  have  held  contracts  to 
be  free  from  usury  because  they  fell  under 
ths  laws  of  other  states,  when  such  contracts 
would  havo  been  usurious  under  the  laws 
of  this  state.  It  is  therefore  clear  that  usury 
Is  not  regarded  as  standing  on  the  same 
plane  with  gambling  and  otb^r  intrinsically 
Immoral  practices.  See,  also,  Bank  v.  Cook, 
46  Am.  St  Bep.  201,  note.  It  is  true,  in 
the  case  of  Meares  v.  Finlayson,  65  S.  O. 
121,  32  S.  B.  986,  it  was  held  that  when  the 
contract  wan  proved  to  be  usurious  under 
the  laws  ofi  North  Carolina,  as  well  as  those 
of  this  state,  the  penaltien  prescribed  by  the 
South  Carolina  statute  would  be  enforced, 
even  regarding  the  contraf*t  as  a  North  Car- 
olina contract  This  was  on  the  ground  that 
our  statute  expressly  forbids  thr  collection 
of  interest  or  costs  in  a  suit  on  a  usurious 
contract  It  is  manifest,  if  the  contract  in 
that  case  had  not  been  ^usurious  under  the 
laws  of  North  Carolina,  a  very  different  ques- 
tion would  have  been  presented,  and  the 
usury  law  of  Soath  Carolina  would  have  been 
disr^arded. 

This  is  a  Virghiia  contract  The  common 
tew,  in  the  absence  of  proof  to  the  contrary, 
te  presumed  to  be  of  force  in  that  state,  and 
hence  no  usury  statute  can  be  applied. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 

On  Rehearing. 
(March  18,  1904.) 

PER  CURIAM.  None  of  the  appellants 
exceptions  were  overlooked  in  the  decision  of 
this  cause,  and  therefore  the  petition  for  a 
rehearing  is  refused. 

The  fifteenth  exception  assigns  error  to  the 

drcult  Judge  'In  not  holding  that  under  the 

tews  of  this  state,  when  a  member  of  a  build- 

tng  and  loan  association  boirows  money  from 
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the  association,  and  pledges  his  sto<dc  as  se- 
curity for  the  loan,  he  thereby  ceases  practie 
ally  to  be  a  member  of  the  association,  and 
his  relation  thereto  becomes  that  of  borrower 
to  lender;  and  in  not  finding,  under  this  rule, 
that  if  the  contract  is  not  usurious  the  associa- 
tion can  recover  only  the  balance  of  the  prln- 
cipal»  with  legal  interest;  and  that  if  the 
contract  is  usurious,  it  can  recover  only  the 
balance  of  principal  due,  without  interest, 
cost  or  attorney's  fees.*'  No  special  allusion 
was  made  to  this  exception,  because  it  seemed 
to  be  covered  by  the  principle  controlling  the 
opinion.  It  is  not  denied  that,  in  ascertain- 
ing the  amount  due,  the  circuit  Judge  fol- 
lowed precisely  the  terms  of  the  contract  made 
by  the  parties  themselves.  The  court  held 
that  the  law  of  Virginia  was  to  be  applied  to 
the  contract  and  that  the  law  of  Virginia  was 
presumed  to  be  the  common  law.  Under  the 
common  law,  a  contract  must  be  enforced  ac- 
cording to  its  terms.  The  defendants  express- 
ly agreed  in  the  bond  and  mortgage  that  they 
would  pay  the  amount  found  by  the  circuit 
Judge,  and  that  they  would  remain  members 
of  the  association,  as  well  as  borrowers  from 
it  The  court  could  not  substitute  another 
contract,  making  them  liable  for  the  amount 
they  received,  and  interest  on  it  at  the  South 
Carolina  rate.  In  Association  v.  Holland,  65 
S.  C.  448,  43  S.  B.  978,  upon  which  defend- 
ants rely,  it  does  not  appear  that  the  contract 
was  made  with  reference  to  the  laws  of  an- 
other state.  In  Bird  v.  Kendall,  62  S.  C.  178, 
40  S.  E.  142,  which  was  held  to  be  a  Georgia 
contract  the  contract  was  enforced  according 
to  its  terms.  See  Mcllwaine  v.  Ellington,  55 
L.  R.  A.  933,  and  notes. 

The  sixteenth  exception  charges  that  the 
circuit  Judge  "erred  in  allowing  ten  per  cent 
attorney's  fees,  for  the  reason  that  the  con- 
tract, being  usurious,  attorney's  fees  cannot 
be  collected."  As  to  the  application  for  a 
rehearing  on  this  exception,  it  is  only  neces- 
sary to  say  that  by  the  terms  of  the  bond 
and  mortgage  the  mortgagors  obligated  to  well 
and  truly  pay  "all  fees,  costs,  and  expenses 
to  or  for  which  said  association  may  become 
subject  or  liable  by  reason  of  any  litigation 
touching  this  transaction."  This  exception 
was  based  on  the  charge  of  usury,  and  fell 
with  it  When  it  was  held  that  there  was 
no  usury  in  this  contract  it  seemed  to  the 
court  to  follow,  without  special  allusion  to 
the  subject,  that  the  attorney's  fees  growing 
out  of  this  litigation  must  be  paid.  The  cir- 
cuit Judge,  with  all  the  pleadings,  testimony, 
and  facts  before  him,  fixed  the  attorney's  fee, 
and  there  was  no  exception  as  to  the  reason- 
ableness of  the  amount  allowed. 

It  is  manifest  that  the  court  could  not  admit 
such  part  of  the  testimony  as  to  the  law  of  Vir 
ginia  as  would  be  favorable  to  the  appellants 
and  exclude  the  remainder.  It  must  all  l;>e  ad- 
mitted or  all  excluded.  The  defendants'  excep- 
tions can  bear  no  other  Interpretation  than 
that  they  urged  upon  this  court  the  entire  stat- 
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ate  law  of  Virginia  upon  this  subject  should 
be  excluded,  and  tbe  defendants  cannot  com- 
I^ain  tbat  this  positioo  was  sustained. 

It  is  ordered  tbat  this  petition  be  dismissed, 
and  that  the  stay  of  the  remittitur  heretofore 
granted  be  revoked. 


(68  s.  c.  m) 
CALVARY  BAPTIST  CHURCH  et  al.  Y. 
DART. 

(Sapreme  Conrt  of  South  Carolina.    March  16, 
1904.) 

aSLIOIOUS  BOOIBTIES  —  POWER  07  TBUSTBES  ~ 

SALS  OF  PSOFEBTT— APPEAIi— BXYISW— 

QUESTIONS  OF  FACT. 

1.  As,  under  the  constitution  and  by-laws  of 
the  Baptist  Church,  the  trustees  have  no  right 
to  make  any  contracts  affecting  the  real  prop- 
erty of  the  church,  an  agreement  for  the  sale 
of  the  church  property  without  the  consent  of 
the  congregation  is  invalid. 

2.  Where,  on  an  issue  as  to  whether  the  con- 
gregation of  a  Baptist  church  ratified  the  act 
of  its  trustees  in  selling  its  real  estate,  the  evi- 
dence is  contradictory,  the  conclusions  of  the 
master  and  of  the  circuit  judge  will  not  be  dis- 
turbed. 

8.  A  contract  with  the  owner  of  real  estate  to 
purchase  it  at  foreclosure,  and  resell  to  the  orig^ 
Inal  owner  at  the  same  price,  which  is  its  full 
ralue,  with  7  per  cent  interest,  taking  a  mort- 
gage as  security,  is  lacking  mutuality. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Watts,  Judge. 

Action  by  the  Calvary  Baptist  Church  and 
Its  trustees  against  J.  L.  Dart  Complaint 
dismissed,  and  plaintUfs  appeal.    Affirmed. 

All  issues  were  referred  to  Master  Sass, 
who  filed  tne  following  report,  omitting  the 
statement  of  tacts  in  part: 

"So  far,  there  is  no  dispute  as  to  the  facts. 
But  with  tbe  sale  to  Dart  the  contention 
begins.  The  plaintifls  claim  ttiat  the  con- 
tract between  Dart  and  the  church  was  that 
Dart  should  go  to  the  sale  and  buy  the  pn^ 
erty  for  their  benefit,  and  practically  as  their 
agent,  and,  having  done  so,  he  should  recon- 
vey  the  said  property  to  the  church,  receiv- 
ing in  consideration  therefor  a  bond  for  tbe 
amount  paid  by  him,  bearing  Interest  at 
seven  per  cent,  and  secured  by  a  mortgage 
of  tbe  property.  They  claim  that  the  appar- 
ent want  of  mutuality  in  this  transaction 
is  obviated  by  the  fact  that  thereby  Dart  ob- 
tained a  good  seven  per  cent  investment, 
and  also  increased  his  reputation  in. the  Bap- 
tist denomination,  to  which  both  he  and  the 
plaintiffs  belong.  On  tbe  other  hand.  Dart 
alleges  that  while  it  is  true  tliat  be  did  un- 
dertake to  purchase  this  property,  with  tbe 
primary  object  of  assisting  the  church  in 
their  trouble,  and  while  he  did  make  the  pur- 
chase with  that  Intent,  he  did  not  intend 
to,  nor  did  he,  bind  himself  to  reconvey  in 
the  manner  and  upon  tbe  terms  alleged  by 
the  plaintiffs,  but  intended  to  settle  and  ar- 
range all  such  details  after  the  sale  bad  been 
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completed,  having,  however,  deariy  Intimat- 
ed to  the  committee  of  the  church  with 
whom  he  dealt  that  his  purpose  was  to  retain 
in  his  own  possession  that  portion  of  the 
land  on  which  the  parsonage  and  shop  stood, 
and  to  convey  to  the  chur^  the  lot  which 
held  the  church  building;  the  Taluations  of 
the  two  lots  to  be  settled  aftbr  the  sale  in 
accordance  with  the  price  paid  for  the  whole 
property. 

"Upon  the  issue  thus  joined  a  great  deal 
of  contradictory  testimony  has  been  taken. 
It  is  chiimed  by  the  plaintiffs  that,  under  the 
constitution  and  by-laws  of  Calvary  Baptist 
Church,  the  trustees  have  no  right  to  make 
any  contracts  affecting  the  real  property  of 
the  church.  If  this  is  true,  it  proves  too 
much,  for  in  tliat  case  the  very  contract  up- 
on which  the  plaintiffs*  case  is  based  falls  to 
the  ground,  and  the  whole  substratum  of  the 
present  suit  is  destroyed.  The  allegation  of 
the  complaint  is  that  the  board  of  trustees 
are  charged  with  the  duty  of  holding  the 
property  of  the  said  church  and  administer- 
ing its  financial  affahrs;  and  in  the  fifth  para- 
graph of  the  complaint  is  set  forth  the  agree- 
ment, according  to  the  plaintiffs'  view  of 
it,  between  Dart  and  the  Calvary  Baptist 
Church,  (Which  agreement,  as  testified  to  by 
the  plaintiffs'  witnesses,  was  entered  into* 
between  Dart  and  certain  persons  claiming 
to  represent  the  church,  one  of  wh<Mn,  at 
least  (Washington),  was  not  a  trustee  at  the 
time.  Of  the  rest,  one  was  the  pastor  of  the 
church,  and  the  others  were  trustees.  If  the 
trustees  *had  no  poww  to  dispose  of  the 
church's  property  directly  or  indirectly,*  and 
could  not  contract  with  regard  to  it,  clearly 
this  agreement,  so  far  as  the  church  was 
concerned,  was  entirely  illegal.  No  formal 
action  of  the  church  has  been  shown,  au- 
thorizing or  confirming  the  alleged  agree- 
ment 

"A  study  ol  the  testimony  satisfies  me 
that  while  Dart  did  undertake  to  buy  in  the 
property  for  the  {>enefit  of  the  church,  so 
that  the  congregation  should  not  eventually 
be  deprived  of  their  church  building,  he  did 
not  make  the  definite  agreement  contended 
for  by  the  pUilntiffs.  Such  an  agreement, 
involving,  as  it  does,  a  marked  absence  of 
mutuality,  would  have  to  be  proved  very 
fully  and  distinctly,  and  I  do  not  think  the 
plaintiffs  have  succeeded  in  doing  this.  On 
the  other  hand,  the  form  of  agreement  con- 
tended for  by  Dart  is  supported,  in  my  judg- 
ment by  the  preponderance  of  the  testimony, 
and  is  confirmed  by  the  circumstances  of  the 
case,  as  well  as  by  the  strong  evidence  of  the 
written  contract  or  agreement  signed  by 
Dart,  Smith,  Prioleau,  Albert  Washington, 
and  Reeder— the  last  five  calling  themselves 
trustees  of  the  Calvary  Baptist  Church' — 
dated  8d  September,  1901.  By  this  paper. 
Dart  agreed  to  sell  and  convey  to  the  said 
trustees  the  church  building,  and  so  much  of 
tbe  lot  of  land  upon  which  it  stands  as  would 
measure   seventy-eight  feet  on  north   and 
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■oath  Hues,  and  flfty-flTe  feet  on  east  and 
west  lines,  for  the  consideration  of  $1»200, 
with  interest  at  seyen  per  cent,  per  annum, 
payable  semlannnally  from  date.  Dart  tes- 
tifies that  this  was  substantially  the  agree- 
ment made  verbally  between  himself  and  the 
trustees  prior  to  the  sale,  and  that  it^was 
sabsequently  put  in  wrlthig  at  the  request 
of  the  tiustees,  and  I  think  the  weight  of  the 
testimony  confirms  this.  Dart's  conduct  im- 
mediately after  the  sale  is  entirely  consistent 
with  this  view  oi  the  case.  On  July  1,  1901, 
he  wrote  a  letter  (which  is  in  evidence)  to 
the  pastor,  officers,  and  members  of  the  Cal- 
vary Baptist  Church,  in  which  he  says: 
'The  Calvary  Baptist  Church  having  been 
purchased  by  me  at  public  sale  on  the  25th 
of  June  last,  I  desire  to  state  to  them  that 
for  the  present;  and  until  I  shall  be  able  to 
make  more  perman^it  arrangements  with 
them,  I  shall  require  and  expect  them  to  pay 
a  monthly  rental  of  $7  to  me,  which  shall 
be  due  on  the  1st  day  of  the  month.'  It  is 
testified,  though  the  evidence  is  conflicting, 
tbat  this  letter  was  read  to  the  congregation 
and  acceded  to  at  a  mass  meeting  of  the 
church.  Whether  this  was  so  of  not,  it  is 
certain  that  at  least  one  payment  of  942  was 
made  to  Dart  under  this  notice.  Meaowhile 
he  himself  went  into  possession  of  the  other 
lot,  and  received  the  rents  thereof.  A  rental 
of  |7  a  month  represents  seven  per  cent  on 
a  valuation  of  (1,200,  the  amount  specified 
in  the  written  paper  or  agreement  above  re- 
ferred to.  It  seems  to  me  that  these  facts 
all  cohere  sufficiently  to  furnish  a  reasonable 
and  intelligent  story  of  this  whole  transac- 
tion. The  plaintiifs*  case  has  not  been 
proved  to  my  satisfaction,  nor  am  I  able  to 
discern  any  sufficient  proof  of  the  fraud  char- 
ged against  the  defendant  There  is  some 
conflict  of  testimony  all  through,  but,  look- 
ing carefully  at  all  the  evidence  of  all  the 
witnesses,  and  at  all  the  circumstances  of 
the  case^  I  am  convinced  that  the  plaintiffs' 
contention  in  this  case  cannot  be  sustained. 
I  do  not  believe  that  the  agreement  set  up  in 
the  complaint  was  ever  made. 

"The  only  other  point  in  the  case  is  as  to 
the  power  of  the  trustees  who  signed  the 
contract  with  Dart  in  confirmation  of  the 
verbal  agreement  made  before  the  sale  to 
bind  the  church  to  carry  out  the  same.  It 
is  attempted  to  defeat  this  by  the  claim  that 
the  trustees  had  no  power  to  sell  the  prop- 
erty. But.  this  objection  misses  the  point 
They  did  not  sell  the  property.  It  iwns  sold 
by  the  court  against  their  will.  They  ^ere 
authorized  to  find  some  one  to  help  them  in 
this  emergency,  and  to  make  the  best  terms 
with  such  a  one  as  they  could.  Accordingly 
they  made  such  terms  with  Dart,  and  I  am 
bound  to  say  that  I  do  not  think  the  bargain 
that  he  drove  was  an  unconscionable  one. 
There  is  testimony  going  to  show  that  this 
arrangement  was  reported  to  the  church, 
and  I  do  not  think  that  this  positive  testi- 
mony has  been  rebutted  by  the  negative  evi- 


dence offered  by  the  plaintiffs.  In  my  opin- 
ion, the  action  of  the  trustees  was  fw  the 
best  interests  of  the  congregation,  and  was, 
at  any  rate,  at  first  accepted  by  them.  I 
therefore  recommend  that  the  complaint,  be 
dismissed^  with  costs." 

The  circuit  decree  is  as  follows: 

•This  case  was  heard  by  me  at  the  March 
term  of  court,  at  Charleston,  S.  C.,  upon  the 
pleadings,  testimony  taken  before  Master 
Bass,  his  report,  and  exceptions  thereto.  In 
view  of  the  very  able  and  earnest  arguments 
of  the  counsel  engaged  in  the  case,  I  have 
given  unusual  and  careful  consideration  to 
the  case  before  announcing  my  Judgment 
I  am  of  the  opinion  that  the  master  is  right 
in  every  conclusion  reached  by  him,  and  I 
cannot  improve  on  his  report  It  Is  therefore 
ordered,  decreed,  and  adjudged  that  the  ex- 
ceptions to  the  report  be  overruled,  and  that 
the  report  be  at^proved,  confirmed,  and  made 
the  Judgment  of  this  court,  and  that  the  com- 
plaint be  dismissed,  with  costs." 

The  plaintiffs  appeal  from  the  decree  on 
the  following  grounds: 

"First  Power  of  Trustees.  (1)  In  not  hold- 
ing that  the  trustees  of  the  Calvary  Baptist 
Church  generally  had  only  iH)wertto  hold  its 
property  and  not  to  dispose  of  it,  unless  au- 
th(Mrized  by  a  mass  meeting  of  the  entire  con- 
gregation, both  males  and  females. 

••(2)  In  not  holding  that  the  only  authority 
that  the  trustees  had  in  this  case,  as  given  by 
the  congregation  of  the  Calvary  Baptist 
Church,  was  to  get  some  one  to  buy  in  the 
church's  property,  viz.,  the  church  lot  and 
parsonage  lot,  with  the  shop  thereon,  for  the 
benefit  of  the  church— the  church  to  repay  the 
amount  so  expended  in  a  reasonable  time— 
and  that  they  had  no  power  otherwise  to  sell 
or  otherwise  dispose  of  the  church  property. 

*'(8)  In  attributing  to  the  plaintiffs  the  po- 
sition that  the  trustees  of  the  Calvary  Bap- 
tist Church  *have  no  right  to  make  any  con- 
tracts affecting  the  real  property  of  the 
church.'  The  contention  of  the  plaintiffs  in 
this  regard  being  that  while  the  trustees,  as 
authorized  by  the  congregation,  had  authority 
to  get  some  one  to  buy  in  the  church  property 
for  the  church,  and  consequentiy,  as  effect- 
ing this  object,  to  give  a  bond  and  mortgage 
to  repay  the  amount  so  used,  yet  they  had  no 
power  to  sell. or  dispose  of  the  property,  or 
any  part  of  it,  absolutely. 

"(4)  In  holding  that  the  alleged  division  of 
the  property,  and  the  absolute  sale  of  the  par- 
sonage and  shop  and  lot,  as  enlarged  by  the 
defendant,  by  the  moving  of  the  fence  back, 
was  not  an  attempted  sale  of  the  property  by 
the  trustees,  or  at  least  a  part  of  them,  to  the 
defendant  and  were  wholly  beyond  the  pow« 
er  of  the  trustees.  In  not  holding  that  the 
proceedings  of  Whaley  and  Hawksford 
against  the  church  were  a  mere  consent  case, 
and  consequently  the  act  of  the  parties,  and 
not  of  the  court 

"Second.  The  Defendant  as  Trustee.  Tbat 
the  court  further  erred: 
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"(1)  In  not  holding  that,  In  the  drcnmstan- 
ces  developed  In  this  case— the  avowed  decla- 
ration of  the  defendant,  Dart,  that  he  'was 
buying  the  church  [property]  simply  to  help 
the  people  out*  (Whaley's  testimony),  and 
his' acting  with  the  trustees  in  the  negotia- 
tions with  Mr.  Whaley  for  the  sale  at  a  re- 
duced price,  and  his  other  actings  and  decla- 
rations in  the  matter  that  he  was  buying  in 
the  property  for  the  church,  etc.—he  put  him- 
self in  the  position  of  a  trustee,  and  on  him 
was  the  burden  of  proof  (a)  that  he  was  in 
all  things  frank  and  fair;  (b)  that  he  paid 
for  the  property  what  it  is  worth;  (c)  that  he 
held  out  no  delusive  liopes;  (d)  that  he  exer- 
cised no  undue  influence  on  the  church;  and 
(e)  took  no  advantage  of  the  fears  or  poverty 
of  the  church;  and  that  every  doubt  will  be 
resolved  against  him;  and,  further,  that  the 
preponderance  of  the  testimony  is  in  all 
these  particulars  directly  the  reverse,  vis.: 
(a)  To  Washington  and  the  other  trustees 
and  the  congregation  his  conduct  was  not 
frank  and  fblr,  as  he  left  them  under  the  im- 
pression that  'from  the  Jump  everything  was 
in  favor  of  the  church';  (b)  the  property  (the 
parsonage  and  shop  lot  as  enlarged  by  the  de- 
fendant) 1^  proved  to  be  worth  (1,500  to 
$1,800,  and  yet  the  defendant  aims  to  get  it 
for  $905;  (c)  he  held  out  to  the  trustees  and 
congregation  that  he  was  helping  them,  that 
he  was  the  'savior*  of  the  church,  and  yet  is 
now  seeking  to  get  the  larger  part  of  the  prop- 
erty below  its  value;  (d)  the  trustees  being 
panic-stricken  by  the  fear  of  some  one  buy- 
ing in  the  church,  he  wrought  on  their  fears 
to  increase  his  <  demands  on  them,  and  took 
advantage  of  them  to  make  them  sign  the 
contract  of  September,  1901. 

"(2)  That  the  influence  acquired  by  the  de- 
fendant. Dart,  over  the  trustees  of  Calvary 
Baptist  Church,  especially  after  ^e  had  ac- 
quired the  title  to  the  property,  and  the  con- 
fldence  reposed  in  Dart  by  the  Calvary  Bap- 
tist Church,  should  have  made  him  a  trustee, 
without  power  to  proflt  by  the  transaction. 

*'(3)  In  not  holding  that  such  trustee  could 
not  contract  with  the  said  church;  that  such 
contracts,  even  if  otherwise  valid,  should 
have  been  held  fraudulent,  and  have  been 
set  aside. 

'Third.  Mutuality  of  Contract  That  the 
court  erred  in  holding  that  there  was  no 
mutuality  in  the  contract  if  the  absolute 
sale  of  the  property,  worth  from  |1,500  to 
$1,800,  for  $906,  is  not  sustained,  whereas 
the  law  is  that  promise  for  promise  is  al- 
ways a  valuable  consideration,  and  the  court 
has  been  misled  by  a  consideration  of  the 
adequacy  of  consideration,  in  which  it  also 
erred,  as  to  get  an  Investment  now  at  seven 
per  cent,  interest,  payable  monthly,  is  mcnre 
than  an  adequate  consideration.  The  court 
further  erred  in  holding  that  the  sale  by 
Mr.  Whaley  was  against  the  will  of  the 
chiunch.  On  the  contrary,  it  was  clearly 
proven  that  it  was  with  their  full  assent, 
and  was  consent  by  the  action  of  Mr.  Wha- 


ley, Dart,  and  other  trustees  of  the  Calvary 
Baptist  Church. 

"Fourth.  The  Alleged  Bid  of  September  1, 
1901.  The  court  further  erred  in  this:  The 
testimony  showing  that  the  contract  of  3d 
September,  1901,  was  made  after  the  de- 
fendhnt  had  bought  in  the  church,  and  held 
title  from  the  master  to  himself,  the  court 
erred  in  throwing  on  the  plaintiff  the  bur- 
den of  proof  that  the  deed  was  made  by  the 
authority  of  the  church.  The  burden  was  on 
the  defendant  to  prove  that  that  contract 
was  made,  not  with  the  trustees  onlyt  but 
with  the  congregation  before  the  sale,  or  rati- 
fied after  the  sale,  of  which  there  was  an 
utter  failure  of  evidence  as  to  the  congre- 
gation, and  certainly  not  a  preponderance 
of  the  evidence  even  as  to  the  trustees. 

"Fifth.  Fraud.  (1)  The  court  erred  in  not 
holding  that  the  defendant's  'intention  [to 
commit  a  fraud]  tn  this  case  may  be  proved 
or  inferred  from  the  facts  whose  tendency 
is  to  produce  the  results,'  and  that  from  the 
facts  in  the  case  the  fraud  of  Dart  must  not 
simply  be  inferred,  but  is  proved. 

"(2)  In  not  holding  that  the  whole  con- 
duct of  the  defendant  and  his  partisan,  pas- 
tor. Smith,  shows  a  scheme  to  get  the  prop- 
erty of  the  church  against  the  will  of  the 
congregation,  and  at  an  Inadequate  price;  the 
removal  as  trustees  of  those  opposed  to  the 
defendant's  scheme,  the  appointment  of  oth- 
ers to  do  their  work,  the  resignation  of  Cut- 
tluo  to  let  Smith  be  appointed  chairman  of 
the  trustees,  the  studied  secrecy  both  by 
the  defendant  and  his  partisan.  Smith,  prac- 
ticed to  the.  congregation,  showing  this  fraud 
very  conclusively. 

"Sixth.  The  Resolution  of  the  Mass  Meet- 
ing September  4,  1902.  The  court  erred  In 
failing  to  take  notice  of  the  fact  of  the  mass 
meeting  refusing  to  confirm  the  illegal  acts 
of  the  trustees  and  setting  them  aside,  and 
in  not  holding  that  the  action  of  the  mass 
meeting— the  only  one  held  on  the  subject, 
and  held  as  soon  as  Darf  s  and  Smith's  plans 
were  discovered  by  the  congregation— was 
conclusive  against  the  act  of  the  trustees  in 
assenting  to  the  division  of  the  property, 
and  Its  sale  at  a  price  under  its  value  to  one 
who  held  himself  forth  as  helping  the  church. 

"Seventh.  Facta  That  the  court  erred  in 
his  finding: 

"(1)  That  the  defendant  [Dart]  did  not 
agree  with  the  church  to  buy  In  all  its  prop- 
erty at  the  foreclosure  sale  for  the  benefit 
of  the  church,  and  to  allow  the  church  to 
redeem  the  same  by  paying  to  him  [Dart] 
the  purchase  money  by  him  bid  with  inter- 
est 

"(2)  That  the  pretended  agreement  made 
the  8d  of  September,  1902,  and  signed  by 
Dart  for  himself,  and  Smith,  Prioleau,  Reed- 
er,  and  Washington,  assuming  to  act  for  the 
church,  was,  in  substance,  the  agreement 
made  between  Dart  and  the  church  before 
the  foreclosure  sale,  and  was  binding  on  the 
church. 
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"(3)  That  this  last  alleged  agreement  was 
uot  repudiated  by  the  church  at  the  meet- 
ing held  4th  September,  1902,  as  soon  as 
brought  to  the  knowledge  of  the  congrega- 
tion. 

"(4)  That  the  bargain  the  defendant  J.  L. 
Dart  attempted  to  drive  with  the  plaintiff 
church,  is  not  an  unconscionable  one;  the 
testimony  showing  that  such  bargain,  if  driv- 
en, would  give  to  Dart  property  worth  $1,600 
to  $1,800  for  an  ezi)enditure  by  him  of  $905. 

"(5)  That  the  action  of  the  trustees  in  this^ 
last-mentioned  agreement  was  for  the  best  in- 
terest of  the  congregation,  and  was,  at  any 
rate,  at  first  accepted  by  them;  it  being,  on 
the  contrary,  greatly  to  the  church's  disad- 
vantage, and  not  as  advantageous  to  them  as 
that  offered  by  Mr.  Whaley  and  another. 

''(6)  That  the  letter  of  the  defendant  Dart 
of  1st  July,  1001,  and  his  taking  possession 
of  the  enlarged  parsonage  and  shop  lot  cor- 
roborate the  court's  flndhig  in  the  matter. 

"(7)  That  the  plaintiff's  case  has  not  been 
proved;  the  testimony  proving  the  claims  of 
the  plaintiff,  and  the  fraud  charged  against 
the  defendant  Dart  though  the  burden  of 
proof  to  show  the  fairness  of  the  transaction 
was  on  the  defendant  Dart 

"Eighth.  Legal  Aspect  of  the  Case.  That 
tb^  court  erred  in  not  holding  that  the  defend- 
ant should  reconvey  all  the  property  of  the 
church;  that  an  account  be  taken  of  the 
amounts  due  to  him,  with  interest  at  seven 
per  cent,  payable  semiannually—the  amounts 
received  by  him,  with  like  interest;  that  a 
reasonable  time  be  given  to  the  jchurch  to  re- 
pay the  same,  and  that  the  defendant  remove 
the  buildings  he  has  begun  to  build  on  the 
lot;  and  that  he  restore  the  former  buildings 
to  the  positions  from  which  he  had  removed 
them." 

Yotmg  ft  Young,  for  appellants.  V9.  St  J. 
Jervey  and  J.  L.  Mitchell,  for  respondent 

POPE,  G.  J.  On  the  16th  day  of  April, 
1903,  his  honor  Judge  Watts  heard  the  report 
of  G.  H.  Sass,  Esq.,  as  one  of  the  masters 
for  Charleston  county,  S.  C,  together  with 
Che  exceptions  thereto  filed,  and  also  the  testi- 
mony offered  at  the  hearing  before  the  mas- 
ter. The  master  had  recommended  that  the 
complaint  be  dismissed.  The  said  .  circuit 
judge  sustained  the  said  master  in  all  re- 
spects, and  adjudged  that  all  the  exceptions 
be  overruled,  and  that  the  complaint  be  dis- 
missed Tvith  costs.  From  this  judgment  the 
plaintiffs  have  appealed.  The  report  of  the 
master,  the  decree  of  Judge  Watts,  and  the 
grounds  of  appeal  should  all  be  included  in 
the  report  of  this  case. 

We  will  now  proceed  to  pass  upon  these 
grounds  of  appeal,  and,  in  order  that  our 
views  may  be  better  understood,  we  will  give 
a  brief  summary  of  the  facts  upon  which 
plaintiffs'  contention  is  bottomed:  The  Cal- 
vary Baptist  Church,  a  body  corporate  under 
the  laws  of  this  state,  was  the  owner  of  a 
lot  of  land  in  the  dty  of  Charleston,  8.  0., 


whereon  was  located  its  meeting  house  used 
for  divine  worship,  its  parsonage,  and  also  s 
shop,  which  last  building  was  usually  rented 
to  outside  parties.  In  some  way  this  corpora- 
tion owed  a  debt  which  in  June,  1901,  amount- 
ed, principal  and  interest  to  $3,600.  This 
debt  was  secured  by  a  bond  and  mortgage 
of  all  the  land  of  the  corporation.  The  ob- 
ligees of  this  bond  and  mortgage  were  W. 
Gibbes  Whaley  and  Francis  Hankford,  as 
trustees.  The  latter  was  in  England  at  the 
happening  of  the  events  hereinafter  men- 
tioned. The  trustees  above  named,  the  hold- 
ers of  the  bond  and  mortgage,  notified  the 
church  that  some  arrangement  for  the  pay- 
ment of  this  indebtedness  must  be  made. 
The  church  had  elected  a  body  called  its  *trus- 
tees,"  which  trustees,  under  rule  7,  were  to 
"hold  all  property  or  properties  of  the  church 
in  possession,  and  shall  collect  such  con- 
tributions that  will  enable  them  to  defray  all 
debts,  such  as  repairing  and  other  debts  of 
this  said  church,  at  what  time  fixed  by  trus- 
tees." So,  when  the  threat  to  foreclose  the 
mortgage  held  by  W.  Gibbes  Whaley  and  an- 
other, as  trustees,  was  made,  the  church  called 
upon  its  trustees  to  look  after  the  matter. 
Mr.  Whaley,  in  one  of  his  conferences  with 
these  trustees  of  the  church,  told  them  he 
would  call  to  his  aid  a  Charleston  broker, 
Capt  T.  T.  Hyde,  who  reported  to  Mr.  Wha- 
ley that  the  church  and  lot  upon  which  it 
stood  was  worth  about  $1,000,  and  the  par- 
sonage and  shop,  together  with  the  balance 
of  the  land,  was  worth  about  $1,100.  Mr. 
Whaley,  as  trustee,  offered  to  take  the  latter 
at  $1,100  if  the  church  would  pay  him  $1,000 
for  the  church  lot  This  proposition  was  de- 
clined by  the  trustees  for  the  church,  stating 
that  they  wished  to  keep  aU  the  property  for 
the  church  itself.  Soon  another  element 'was 
brought  into  these  discussions.  The  Rever- 
end John  L.  Dart  who  was  then,  or  had  been 
just  before,  pastor  of  what  is  known  as  the 
Morris  Street  Baptist  Church,  also  of  Charies- 
ton,  S.  C,  attended  with  the  trustees  of  the 
plaintiff  church  these  conferences  with  Mr 
Whaley.  As  a  result  of  all  these  conferenccb, 
It  was  agreed  that  Bfr.  Whaley  would  take 
$2,100  for  hU  debt  of  $3,600,  and  that  the 
Reverend  Dart  would  go  $5  better  than  Mr. 
Whaley.  A  foreclosure  of  Whaley's  mortgage 
by  due  legal  proceedings  was  had— altogether 
a  friendly  suit  consent  decree.  So  on  about 
the  2d  July,  1901,  the  sale  was  made  under 
the  Judgment  in  foreclosure.  Mr.  Whaley 
bid  $2,100,  Rev.  J.  L.  Dart  bid  $2,105,  and 
at  that  figure  he  was  declared  the  purchaser. 
In  a  few  days  the  purchase  money  was  paid 
in  cash  by  Dart  and  the  master  delivered  to 
him  a  deed  for  the  whole  property.  Dart 
then  wrote  a  letter  to  the  church,  asking  that 
they  pay  over  to  him  7  per  cent,  on  $1,200 
in  monthly  payments--$7  per  month.  He 
(Dart),  when  asked  to  give  papers  to  the 
churdi,  stated  that  he  was  just  then  going 
North,  and  that  on  his  return  to  Charleston, 
papers  could  be  prepared.    So,  early  in  the 
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month  of  September,  1001,  Dart  met  the  truB- 
tees  of  the  church,  and,  after  some  discussion, 
all  parties  signed,  sealed,  and  delivered  the 
following  paper,  to  wit: 

**I  hereby  promise  and  agree  to  and  with 
J.  W.  Smith,  J.  R.  Prioleau,  B.  H.  B,  Boeder, 
B.  Guttino,  A.  Washington,  trustees  of  the 
Calvary  Baptist  Church,  a  corporation,  to 
sell  and  convey  to  them  the  building  known 
as  the  Calvary  Baptist  Church,  at  the  comer 
of  Morris  and  Smith  streets,  this  dty,  and 
BO  much  of  the  lot  of  land  upon  which  said 
building  now  stands  as  will  measure  and  con- 
tain seventy-eight  (78)  feet  on  the  north,  also 
south  lines,  and  fifty-five  (55)  feet  on  the  east 
and  west  lines,  on  the  following  terms,  etc.: 

"(1)  That  the  trustees  of  the  said  Calvary 
Baptist  Church  corporation  shall  pay  to  me 
the  sum  of  twelve  hundred  ($1,200)  dollars, 
with  intere&t  thereon  at  seven  (7)  per  cent, 
per  annum,  payable  semiannually  from  the 
date  hereof. 

"(2)  That  during  the  time  of  purchasing 
the  said  corporation  shall  have  the  right  to 
occupy  the  said  church  building;  all  insur- 
ances and  necessary  repairs  to  be  paid  for 
by  the  said  corporation,  and  should  they  fail 
to  do  so,  I  shall  pay  for  them  and  be  reim- 
bursed by  the  said  corporation. 

"(3)  That  this  agreement  shall  continue 
and  be  valued  for  a  reasonable  period  of 
time,  and  should  the  said  corporation  ulti- 
mately fail  to  purchase  the  said  church  prop- 
erty, I  shall  not  be  held  responsible  for  any 
payments  made  on  account 

"In  witness  whereof,  the  parties  hereto 
have  hereunto  set  their  hands  and  seals,  this 
third  day  of  September,  1901,  [L.  S.]  J.  L. 
Dart,  J.  W.  Smith,  J.  B.  Prioleau,  Robert 
Outtino,  A.  Washington,  B.  H.  B.  Beeder. 

"Signed,  sealed  and  delivered  in  the  pres- 
ence of  Jos.  A.  Purcell,  F.  V.  Cleckley." 

The  church  plaintiff  paid  Dart  |42  as  the 
semiannual  Interest,  but,  when  the  next  inter- 
est became  due,  it  refused  to  pay,  alleging 
that  Dart  had  bought  the  property  really  for 
the  plaintiff;  that  he  was  now  attempting 
to  keep  it  for  himself;  charged  that  he  was 
trustee  for  the  plaintiff;  that  he  was  guilty 
of  fraudulent  conduct  to  the  church;  and 
that  the  trustees  of  the  plaintiff  church  had 
no  right,  in  law  or  in  morals,  to  sign  the  pa- 
per with  John  L.  Dart  on  the  3d  September, 
1901;  that  the  plaintiff  church  was  willing 
to  pay  Dart  principal  and  Interest  on  $2,105 
from  July  2,  1901,  but  that  Dart  should  re- 
convey  the  property  to  the  church.  An  ac- 
tion was  begun  in  the  year  1902  by  this 
church  and  its  trustees  to  procure  the  relief 
hereinbefore  specified.  Dart  in  his  answer, 
denies  aU  the  material  allegationa  The  is- 
sues of  law  and  fact  were  referred  to  G.  H. 
Sass,  Esq..  an  master,  who  took  a  good  deal 
of  testimony,  and  sustains  the  defendant 
and  Judge  Watts,  in  his  decretal  Judgment 
does  also.  We  will  now  pass  upon  the  ex- 
ceptions in  their  order. 

1.  So  fftr  as  the  trustees  of  the  plaintiff 
church  are  concerned,  they  do  not  hold  any 


office  in  the  spiritual  concerns  of  such  church. 
The  only  officers  of  a  Baptist  church  are  the 
pastor  and  the  deacons.  A  Baptist  church 
"is  distinct  from  and  Independent  of  all  oth- 
ers, having  no  ecclesiastical  connection  with 
any,  though  maintaining  a  friendly  inter- 
course with  all.  The  government  is  admin- 
istered by  the  body  of  the  members,  where 
no  one  enjoys  a  pre-eminence,  but « each  en- 
joys an  equality  of  rights."  See  Hisoox's 
Baptist  Church  Directory.  But  it  is  in  the 
,  power  of  the  plaintiff,  in  the  administration 
of  its  temporal  affairs,  to  employ  agencies 
of  its  own  choice;  to  give  such  agencies  sueh 
power  over  its  i»^perty  as  the  churdi  may 
see  proper  to  do.  In  this  particular  instance 
the  plaintiff,  by  its  rule  7,  which  we  have 
already  quoted,  saw  proper  to  dect  four 
trustees  to  manage  its  property.  This  church 
did  not  vest  the  title  to  its  property  in  these 
trustees.  Of  course,  it  was  at  all  times  In 
the  power  of  this  plaintiff  church  to  alter, 
either  by  enlargement  or  restriction,  this 
control  of  its  property  by  its  trustees.  In- 
deed, it  could  abolish  rule  7  at  any  time  it 
saw  proper.  It  was  not  possible  for  these 
trustees  legally  to  assert  any  rights  of  their 
own.  When  any  step  was  taken  or  contem- 
plated by  them,  it  was  absolutely  necessary 
that  the  diurch  should  clothe  them  with 
power.  By  virtue  of  their  office  as  trustees, 
they  could  not  buy  or  sell  church  property, 
nor  could  they  mortgage  the  same.  If  the 
church  wished  to  clothe  them  with  any  such 
power,  it  had  to  proceed  to  do  so  in  the  way 
such  powers  are  created  by  any  other  per- 
son or  body.  So,  therefore,  when  these  trus- 
tees signed  this  paper  along  with  John  L. 
Dart  unless  the  plaintiff  saw  proper  to  au- 
thorise it  in  the  first  instance,  or  ratified  it 
afterwards,  it  was  mere  waste  paper.  The 
defendant  Dart  saw  this;  hence  he  intro- 
duced testimony  tending  to  show  4Jiat  this 
church  ratified  the  action  in  its  behalf  of 
these  trustees,  being  fully  informed  of  their 
conduct  This  is  a  question  of  fact  The 
master  and  circuit  judge  have  both  f6und 
that  the  church  knew  what  those  trustees 
had  done,  and,  after  such  knowledge,  rati- 
fied it  There  is  contradictory  testimony  in 
the  record  before  us.  We  have  felt  our- 
selves bound  to  adopt  the  conclusion  of  the 
master  and  circuit  judge,  especially  in  view 
of  the  payment  of  the  |^  as  semiannual  In- 
terest on  the  $1,200  set  out  in  the  instrument 
under  seal  hereinbefore  introduced. 

2.  We  cannot  hold  the  defendant  Dart 
trustee  for  the  plaintiff  church,  in  view  of 
our  conclusion  as  to  the  paper  writing  re- 
ferred to  in  disposing  of  the  first  exception. 
There  is  some  ugly  testimony  in  the  record, 
however.  We  refer  just  h^e  to  the  testi- 
mony of  the  Bev.  D.  J.  Jenkins,  who,  on 
oath,  says  he  was  willing  to  give  $2,000  for 
the  proptf  ty,  and  told  the  pastor  (Smith)  of 
the  plaintiff  church  of  such  willingnesfl. 
Smith  was  a  close  friend  of  Dart  Smith 
prevailed  on  him  not  to  bid  for  the  property, 
as  he  wanted  it  bid  in  for  the  church.    But 
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Dart  is  not  convicted  bj  the  testimony  with 
this  chilling  of  bidB,  or  with  this  statement 
tliat  the  proi>erty  was  to  be  bid  in  for  the 
church. 

3.  We  think  the  Judgment  is  right  in  hold- 
ing a  want  of  mntnality  in  the  contract  al- 
leged by  the  plalntlif  to  have  been  made  by 
Dart  Interest  at  7  per  cent  was  too  pre- 
carious  in  purchasing  property  at  the  price 
of  $2,105,  when  that  was  the  full  market 
value  thereof.  Deterioration,  possible  loss 
by  fire,  etc. 

4.  We  think  our  holding  under  the  first 
exception  virtually  disposes  of  this  ezcep- 
tiOD.  We  agree  with  the  appellants  that  it 
was  Incumbent  on  the  defendant  to  show 
that  the  agreement  of  the  3d  September, 
1901,  was  ratified  by  the  church.  But  we 
hold  that  the  testimony  showed  that  the 
church  did  ratify  it 

5.  The  testimony  does  not  convince  us  that 
J.  Lb  Dart  was  guilty  of  fraud  in  his  dealing 
with  the  plaintiff  church.  He  certainly 
made  a  payment  for  the  property  in  cash, 
which  was  more,  by  a  little,  than  Capt 
Hyde,  as  a  real  estate  broker,  said  it  was 
worth.  He  (Dart)  wrote  to  the  church  at 
once  after  he  received  his  deed.  He  met 
the  church  trustees  soon  after  his  return  to 
Charleston  in  the  month  of  September,  1901. 
All  things  were  then  reduced  to  writing.  He 
used  all  the  property  purchased,  except  the 
church,  as  his  own,  from  the  date  of  the 
purchase.  This  was  to  be  seen  by  all  men. 
The  church  paid  $42  as  semiannual  interest 
thereafter.  The  rents  of  the  parsonage  and 
shop  were  $156  per  annum.  If  they  repre- 
sented $905  of  the  $2,105  purchase,  it  was 
far  beyond  7  per  cent  These  people  knew 
what  these  rents  were. 

8.  The  resolution  adopted  at  the  mass 
meeting  of  the  plaintiff  church  in  September, 
1902»  cannot  throw  much  light  on  the  hap- 
penings of  1901.  Indeed^  it  is  easy  to  fan 
a  little  dissatisfaction  into  a  raging  flame, 
with  these  excitable  people. 

7.  The  facts  recited  in  this  exception  are 
virtually  included  in  our  previous  holdings 
herein,  and  we  will  not  go  over  them  anew. 

8.  Having  made  our  views  plain  as  to  our 
inability  to  upset  this  settlement  of  differ- 
ences between  Dart  and  the  plaintiff  church, 
we  cannot  order  Dart  to  reconvey  the  prop- 
erty to  the  plaintiff  church,  as  pointed  out 
and  asked  for  in  tlds,  the  eighth  exception. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(68  S.  C.  246) 

J.  a  STEVENSON  &  CO.  v.  BETHEA. 

(Supreme  Conrt  of  South  Carolina.    Maroh  19, 

1904.) 

SEAI^ED  NOT1&— RIGHTS  OV  ASSTONEB. 

1.  Where  a  sealed  note  is  assigned  to  a  third 
person,  he  takes  it  with  all  the  infirmities  it  has 
when  in  the  possession  of  the  original  obligee. 

f  1.  Sm  BUls  and  Nous,  vol.  7.  Cent  Dig.  8  761 


Appeal  from  Common  Pleas  Circuit  Court 
Of  Marion  County;  Townsend,  Judge. 

Action  of  dalm  and  delivery  by  J.  C.  Ste- 
venson ft  Co.  against  Pliilip  W.  Bethea. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Jas.  W.  Johnson,  for  appelant  J.  M.  John> 
son  and  Junius  H.  Evans,  for  respondent 

POPE,  C.  J.  This  action  is  brought  to  en- 
force, by  claim  and  delivery,  a  chattel  mort- 
gage, after  condition  broken.  The  circuit 
judge,  in  his  charge  to  the  jury,  directed 
them,  if  they  found  as  a  fact  that  the  note 
and  mortgage  were  actually  made  by  the  de- 
fendant, then  they  must  find  a  verdict  for  the 
plaintiff.  Such  was  their  finding.  Hence  this 
appeal. 

It  seems  to  us  that  the  pleadings  them- 
selves tended  to  doud  the  trr<^  issue.  In  the 
complaint  the  note  is  described  as  a  promis- 
sory note,  and  in  the  answer  it  is  admitted  to 
be  a  promissory  note.  In  the  evidence  fur- 
nished by  the  note  itself  when  it  was  intro- 
duced, it  1b  shown  to  have  been  a  sealed  note  • 
or  single  bill.  There  is  all  the  difference  In 
the  world,  in  law,  between  a  promissory  note 
and  a  single  bill,  for,  when  the  former  is 
passed  for  value  before  maturity  Into  the 
hands  of  a  new  holder,  the  maker  loses  all 
right  to  question  its  character.  Not  so  as  to 
a  single  bill— a  sealed  note— for,  when  it  is  as- 
signed to  a  third  person,  such  third  person 
or  assignee  takes  it  with  all  the  infirmities 
it  has  when  in  the  possession  of  the  original 
obligee.  The  obligor  can  show  that  the  sin- 
gle bill  or  sealed  note  was  without  considera- 
tion, or  is  void  from  any  cause.  These  Mat- 
ters are  so  fully  discussed  in  the  cases  of 
Patterson  v.  Rabb,  38  S.  C.  138,  17  S.  E.  463. 
19  L.  R.  A.  831,  and  also  in  McLaughlin  v. 
Braddy,  63  S.  C.  438,  41  S.  E.  623,  90  Am. 
St.  Rep.  681,  that  it  is  useless  to  discuss  them 
anew.  We  may  therefore  content  ourselves 
with  the  bare  announcement  of  the  principles 
governing  the  two  classes  of  notes.  The  note 
made  by  Philip  W.  Bethea,  defendant  here, 
to  B.  S.  Ellis,  was  as  follows:  **$1,000.00. 
Zion,  South  Carolina;  June  19th,  1901.  By 
first  day  of  October  after  date  I  promise  to 
pay  to  the  order  of  B.  S.  Ellis,  of  Zion,  S.  C, 
the  sum  of  one  thousand  dollars  for  value  re- 
ceived with  interest  after  maturity  at  the  rate 
of  eight  per  cent  per  annum.  The  party  or 
parties  making  this  note  agree  to  pay  all  at- 
torney's fees  and  expenses  which  may  be  In- 
curred in  its  collection.  P.  W.  Bethea.  [L. 
S.]"  It  was  transferred  to  the  plaintiffs,  J.  S. 
Stevenson  &  Co.,  a  few  days  after  it  was 
made.  No  notice  was  given  by  any  one  to  P. 
W.  Bethea  of  Ellis'  assignment  thereof.  Un- 
der the  principle  of  law  governing  choses  In 
action  in  this  state,  the  foregoing  note  was  a 
sealed  note;  it  was  sealed  by  the  defendant; 
and  whatever  infirmities  or  equities  existed  in 
favor  of  P.  W.  Bethea  as  to  J.  B.  Ellis  also 
existed  in  his  favor  against  J.  C.  Stevenson 
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ft  Co.,  as  hlB  assignee.  The  defendant*  In  his 
answer,  sets  up  that  this  note,  and  the  mort- 
gage given  to  secure  It,  represented  no  debt 
due  by  him  to  B.  S.  EUis,  but  the  sole  purpose 
of  their  execution  was  in  order  that  Ellis 
might  raise  money  for  P.  W.  Bethea,  with 
which  Bethea  was  to  pay  a  debt  to  a  third 
person,  and  that  Ellis  never  raised  a  dollar 
for  Bethea,  and  also  that  Bethea  Is  not  In- 
debted to  J.  O.  Stevenson  &  Ck>.,  nor  does 
Bethea  owe  ElUs  anything.  Under  these 
drcumstances.  It  was  perfectly  competent  for 
Bethea,  at  the  trial,  to  show  these  facts, 
which,  if  established,  would  have  been  a  com- 
plete defense.  But  it  seems  the  circuit  Judge 
took  a  different  view  of  his  power  to  admit 
such  testimony.  Herein  he  erred.  This  er- 
ror is  set  up  by  the  defendant  as  his  third 
ground  of  appeal  We  do  not  think  there 
would  have  been  any  error  by  the  circuit 
Judge  in  his  direction  to  the  Jury  if  this  had 
been,  as  he  supposed,  a  negotiable  or  promis- 
sory note.  We  have  Just  held  it  was  a  sealed 
note.  The  trial  Judge  was  wrong  in  this  par^ 
tlcular  also.  The  foregoing  is  the  first  ground 
.  of  appeal 

As  to  the  admission  of  B.  S.  Ellis'  letter, 
dated  24th  June,  1901,  to  J.  G.  Stevenson  ft 
Co.,  if  error  at  all,  it  was  harmless  error. 
Certainly  the  defendant  ought  not  to  complain 
as  to  its  introduction,  for  it  shows  Ellis  wished 
to  have  had  the  cash— at  least  $750— from  one 
of  the  banks  in  Wilmington,  N.  C,  from  the 
discount  of  Bethea's  note.  It  was  an  after- 
thought to  seek  to  obtain  groceries  upon  it 
from  Stevenson  ft  Ca  This  is  the  second 
ground  of  appeal. 

We  have  ahready  held  that  the  drcuit  Judge 
erred,  as  set  out  hi  the  fourth  exception,  in 
not  permitting  the  defendant  to  develop  his 
case  by  offering  testimony. 

We  have  thus  disposed  of  the  exceptions  of 
defendant  by  sustaining  all  but  the  second. 

It  iB  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
that  the  action  be  remanded  to  the  circuit 
court  for  a  new  triaL 


(^  W.  Va.  820) 

DRINKARD  r.  HBPTINSTALU 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  15,  1904.) 

UNLAWFUL  DETAINEB — SUMMONS— PLEADING- 
AMENDMENTS— LKASB— CONSTRUCTION. 

1.A  Justice's  summons  in  a  suit  of  onlawfal 
detainer,  defective  for  an  insufficient  descrip- 
tion of  the  property,  may  be  amended  on  appeal 
to  the  circuit  court,  when  substantial  Justice 
will  be  promoted  by  such  amendment. 

2.  On  appeal  from  a  Justice  the  case  may  be 
tried  on  such  pleadings  as  will  secure  substan- 
tial Justice  between  Uie  parties,  whether  such 
pleadings  are  made  up  in  court  or  before  the 
justice.  The  circuit  court  may  amend  the  plead- 
ings to  promote  the  ends  of  Justice  and  secure 
a  fair  trial. 
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8.  A  lease  which  proirldes  that  the  tenant 
may  have  the  refusal  of  the  premises  from 
month  to  month  so  long  as  the  tenant  may  desire 
to  occupy  the  premises  is  a  grant  of  preference 
over  other  proposed  tenants  if  the  landlord  con- 
tinues to  rent  the  property.  Such  lease  ter- 
minates at  the  end  ox  each  month,  and  no  notice 
to  quit  is  necessary.  A  demand  for  the  posses- 
sion of  the  property  is  sufficient  to  prevent  a 
renewal  of  the  tenancy  and  giye  the  landlord  the 
right  to  sue  for  possession  at  the  end  of  the 
current  month. 

(Syllabus  by  the  Court)     . 

Error  to  Circuit  Court,  Mercer  Comity;  J. 
M.  Sanders,  Judge. 

Action  by  Hattie  N.  Drinkard  against  J.  P. 
Heptinstall.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  Walter  McClaugherty,  for  plaintiff  in 
error.  H.  A.  Bltz  and  Anderson  &  Ektsley, 
for  defendant  in  error. 

DENT,  J.  J.  P.  Heptinstall  omiplains,  on 
writ  of  error,  of  a  Judgment  of  the  circuit 
court  of  Mercer  county,  rendered  against  him 
on  the  29th  day  of  May,  1902,  in  favor  of 
Hattie  N.  Drinkard,  in  an  action  of  unlawful 
detainer,  entitling  her  to  possession  of  certain 
property  held  by  the  defendant  as  her  tenant 

The  first  error  assigned  is  that  the  circuit 
court  permitted  plaintiff  to  amend  her  sum- 
mons as  to  the  description  of  the  property 
after  motion  to  quash.  The  court  did  this  by 
Tirtue  of  section  212,  c.  CO,  Code  1899,  which 
reads  as  follows,  to  wit:  "No  such  summons 
shall  be  quashed  or  held  insufiicient  for  any 
defect  in  the  description  of  the  premises 
thetein  mentioned,  if  the  description  be  such 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  Is  intended  thereby.  And 
if  in  the  opinion  of  the  Justice  such  descrip- 
tion is  not  BUfBcient  under  the  proTlsion  of 
this  section,  the  plaintiff  may  amend  the 
summons  so  as  to  make  the  description  soffl- 
dtot."  And  section  169,  c.  50,  says:  'The 
appeal  may  be  tried  upon  the  pleadings  made 
up  in  the  Justice's  court,  or  the  pleadings 
may  be  amended  before  or  during  the  trial  of 
the  appeal  when  substantial  Justice  will  be 
promoted  by  the  amendment"  It  is  very 
plain  that  the  court  committed  no  error  in 
allowing  such  amendment.  Thorn  y.  Thorn. 
47  W.  Va.  4,  34  S.  B.  759;  Simpkins  ▼. 
White,  43  W.  Va.  125,  27  S.  B.  Sei. 

The  second  error  assigned  is  because  the 
plaintiff  failed  to  refile  her  affidavit  filed  be- 
fore the  Justice  denying  that  title  to  real  es- 
tate would  come  in  controversy.  This  was 
wholly  unnecessary,  as  sudi  counter  afSldavit 
was  already  In  the  case,  and  the  issue  on  the 
same  was  fully  made  up  before  the  Justice; 
and  because  the  defendant  chooses  to  have 
an  cxrder  refiling  bis  affidavit  in  court  does 
not  destroy  the  issue  ahready  Joined  thereon 
before  the  Justice.  It  plainly  appears  that 
the  title  to  the  property  in  controversy  was 
not  in  question,  and  the  defendant  did  not 
even  insist  on  the  circuit  court  passing  on 
this  question  prior  to  trial,  but  bis  refiling 
the  affidavit  was  regarded  as  the  filing  of  a 
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plea  to  which  the  plaintiff  properly  entered 
a  general  replication. 

All  the  other  assignments  of  error  relate 
to  the  merits  of  the  case  and  depend  entirely 
on  the  construction  of  defendant's  lease. 
Plaintiff  purchased  the  property  in  contro- 
yersy  of  J.  EL  Nash,  and  held  a  deed  for  it 
bearing  date  14th  August,  1901.  On  the  15th 
August,  1901,  she  served  on  the  defendant 
the  following  notice:  "Bluefleld,  W.  Va., 
Aug.  15.  1901.  Mr.  J.  P.  Heptinstall,  Blue- 
field.  West  Virginia— Dear  Sir:  Owing  to  the 
fact  that  I  wish  to  hare  the  rooms  which  you 
now  occupy  overhauled  and  papered,  I  here- 
by notify  you  to  vacate  said  rooms  at  once. 
Should  you  remain  in  said  rooms  over  five 
days  ftt>m  date  of  this  notice  you  will  be  re- 
quired to  pay  rents  at  the  rate  of  twenty 
dollars  ($20)  per  month,  also  to  pay  all  water 
rents.  This  August  15th,  1901.  Hattie  N. 
Drinkard." 

He  refused  to  give  up  the  prt^porty,  and 
wrote  plaintiff  a  letter  as  follows: 

••J,  P.  Heptingtall,  Lawyer  and  Notary  Pub- 
lic. Reference— First  National  Bank,  Blue- 
fleld, W.  Va.,  August  16th,  1901.  Mrs.  Hattie 
N.  Drintaird,  Bluefleld,  W.  Va.— Dear  Mad- 
am: Your  notice  dated  August  15th,  1901, 
was  received  to4ay.  I  beg  to  say  that  I 
haye  a  rental  contract  with  H.  M.  Nash  who 
represented  himself  to  be  the  owner  of  the 
property  which  I  now  occupy,  and  I  shall  still 
claim  the  rights  so  acquired  by  me  and  shall 
Dot  comply  with  the  terms  of  your  notice. 
Respectfully,  J.  P.  Heptinstall." 

Defendant's  lease  is  In  tLe  following 
words: 

"^his  deed,  made  the  8th  day  of  June,  189S, 
between  H.  M.  Nash  and  J.  P.  Heptinstall, 
IVltnesseth  that  the  said  H.  M.  Nash  doth 
demise  unto  the  said  J.  P.  Heptinstall  all  of 
the  second  floor  of  the  two-story  brick  build- 
ing belonging  to  said  H.  M.  Nash,  fronting 
on  Bland  Street  on  the  east  side  thereof,  in 
Bluefleld,  Mercer  County,  West  Virginia,  late- 
ly occupied  by  V.  V.  Austin,  and  over  that 
part  of  said  building  used  by  said  H.  M. 
Nash  as  a  grocery  store,  and  doth  demise  to 
said  Heptinstall  one  coal  house  and  one  privy 
on  the  eastern  end  of  said  lot,  with  the  right 
of  ingress,  egress  and  regress  through  and 
over  said  lot  to  said  coal  house  and  privy, 
from  the  10th  day  of  June,  1898,  to  the  10th 
day  of  July,  1898,  thence  next  ensuing  with 
the  refusal  of  said  premises  from  month  to 
month  thereafter  so  long  as  said  J.  P.  Hep- 
tinstall may  desire  to  occupy  said  premises, 
said  Heptinstall  paying  to  said  Nash  there- 
for the  monthly  rentals  of  fifteen  ts/^^o  dol- 
lars at  the  end  of  each  rental  month,  said  H. 
M.  Nash  to  furnish  water  for  the  use  of  said 
Heptinstall,  delivered  on  said  second  floor  of 
said  brick  building,  and  to  pay  the  water 
rents,  to  keep  said  premises  in  good  repair, 
and  to  remove  all  deposits  from  said  privy, 
and  should  said  repair  not  be  made  or  said 
privy  not  cleaned  within  48  hours  notice  there- 
of, then  said  Heptinstall  shall  have  the  power 


to  have  same  done  and  deduct  any  necessary 
expense  incurred  thereby  from  the  rents  of 
said  premises;  and  nothing  shall  be  paid  to 
said  Nash  until  the  rents  shall  make  sufficient 
returns  for  payment  of  the  expense  so  Incur- 
red. Witness  the  following  signatures  and 
seala  H.  M.  Nash.    [Seal.] 

*'J.  P.  Heptinstall.    [Seal.]" 

Defendant's  objection  to  the  introduction  of 
plaintiff's  deed  in  evidence  because  the  de- 
scription in  the  summons  does  not  corresix>nd 
with  the  description  In  the  deed  is  not  tenable 
for  the  reason  that  defendant  only  withheld  a 
portion  of  the  property  mentioned  in  the  deed, 
which  undoubtedly  covered  the  same.  It  is 
•insisted  on  the  part  of  the  defendant  that  his 
contract  made  him  an  annual  renter,  and  that 
he  was  entitled  to  three  months'  notice  to 
quit;  or  that  he  was  a  periodical  monthly 
renter,  and  entitled  to  one  month's  notice  to 
quit  A  careful  examination  of  the  lease 
shows  that  neither  of  these  propositions  is 
correct  He  was  not  an  annual  renter  for 
the  reason  the  lease  reads,  "thence  next  ensu- 
ing, with  the  refusal  of  said  premises  from 
month  to  month  thereafter,  so  long  as  said 
J.  P.  Heptinstall  may  desire  to  occupy  said 
premis38."  These  words  create  a  mere  pref- 
erence of  renting  from  month  to  month,  and 
not  a  periodical  tenancy;  and  this  is,  if  the 
landlord  continues  to  rent  the  property,  he  will 
accord  to  the  tenant  the  privilege  of  renting 
at  the  end  of  each  month  of  the  tenancy. 
There  Is  no  obligation  on  the  landlord  to  con- 
ttDue  to  rent  bis  property  indefinitely  or  per- 
petually to  any  one,  or  to  renew  defendant's 
lease  so  long  as  he  may  desire  to  occupy  the 
property  from  month  to  month,  but  at  the 
end  of  any  month  the  landlord  may  desire  to 
cease  renting  the  property  he  may  terminate 
the  tenancy  by  refusal  to  renew  the  lease  and 
demand  for  possession  of  the  property.  Craw- 
ford V.  Morris,  5  Grat  90.  The  defendant's 
term  ends  with  his  month  each  time,  unless 
It  is  renewed  by  the  assent  of  the  parties, 
express  or  Implied,  and  no  notice  to  quit  is 
necessary.  Code  1899,  §  6;  c  93.  A  demand 
for  possession  and  a  refusal  to  renew  is  suf- 
ficient The  plaintiff  gave  the  defendant  no- 
tice on  the  15th  day  of  August  that  she 
wanted  possession  of  the  property  for  the 
purpose  of  making  repairs.  He  was  entitled 
to  hold  on  until  the  end  of  his  current  month, 
the  10th  day  of  September  following.  Th^e- 
after  he  could  not  continue  to  hold  without 
a  renewal  of  his  lease.  She  began  her  suit 
for  possession  on  the  16th  of  September,  one 
month  from  the  time  of  her  demand.  She  was 
entitled  to  possession  at  any  time  after  the 
10th  of  September,  the  exphratlon  of  the  ten- 
ancy. 

Defendant  insists  that  because  plaintHTs  no- 
tice contained  the  following  language,  to  wit: 
''Should  you  remahi  in  said  rooms  over  five 
days  from  date  of  this  notice,  you  will  be  re- 
quired to  pay  rents  at  the  rate  of  twenty  dol- 
lars ($20)  per  month;  also  pay  all  water 
fents"— that  this  Is  a  renewal  of  the  lease. 
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Such  iB  not  tbe  case^  but  the  language  is  only 
warning  that,  If  he  remalna  over  five  days, 
and  she  Is  compelled  to  put  him  out,  she  will 
require  him  to  pay  her  $20  per  montibi  so  long 
as  he  unlawfully  withholds  the  property  from 
her.  -The  notice  is  that  she  wants  the  prop- 
erty at  once,  and  does  not  want  to  rent  it  to 
the  defendant  any  longer,  and  cannot  be  other- 
wise construed. 

This  determines  all  material  points  in  fa- 
vor of  the  plaintiff.  The  circuit  courts  Judg- 
ment Is  plainly  right,  and  is  affirmed. 


(55  W.  Va.  806) 

WASHINGTON  NAT.  BUILDING  &  LOAN 
ASS*N  V.  WESTFALL  et  al. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
March  15,  1904.) 

▲PPSAL  —  BSGOBD  —  UBUBT— PLBADINO— TOBB- 
diOSUBB— SAXB— DBOBBB. 

1.A  demarrer,  copied  into  the  record  by  the 
clerk,  no  order  or  decree  of  the  court  having 
been  entered  in  the  cause  tendering  or  filing  the 
same,  nor  in  any  manner  reooffniEing  it  as  ten- 
dered or  filed,  is  not  a  part  of  the  record,  and 
cannot  be  considered  by  the  appellate  court. 

2.  In  a  snit  in  equitv  to  enforce  a  specific  lien, 
to  make  the  defense  of  usury,  the  defendant  may 
in  his  answer  in  general  terms  aver  that  the 
contract  or  assurance  on  which  the  proceeding 
is  founded  was  for  the  payment  of  interest  at  a 
greater  rate  than  is  allowed  by  law. 

3.  In  mich  suit,  where  the  plaintiff,  a  build- 
ing and  loan  association,  was  claiming  a  balance 
due  it,  according  to  the  terms  of  its  contract, 
of  $670.40,  as  of  the  80th  of  November.  1899, 
and  the  defendant  by  his  answer  says  that  his 
payments,  as  shown  by  his  passbook,  fumiriied 
by  plaintiir,  aggresated  S639.70;  that  the  asso- 
ciation charged  f4  per  month  interest  on  the 
$800  loan,  and  $4  per  month  premium  thereon, 
and  $4.80  dues  on  the  eight  shares  of  stock  up- 
on which  the  loan  was  made,  and  that  on  the  1st 
day  of  September,  1898,  he  only  owed  the  plain- 
tiff $317.65,  with  interest  from  that  day ;  that 
from  the  1st  day  of  September,  1898,  he  made 
default  in  the  payment  of  dues,  interest,  pre- 
mium, and  fines,  and  has  continued  to  do  so 
from  that  time  to  this;  and  further  answered 
**that  'under  the  terms  of  said  deed  of  trust,  if 
default  should  be  made,  the  whole  debt  should 
become  due  and  a  mere  interest-bearing  fund," 
held,  such  answer  did  not  raise  the  question  of 
usury.  Heldj  further,  that  the  defense  of  usury 
Dot  being  made  by  the  defendant  by  his  an- 
swer, the  commissioner  was  not  warranted  in 
applying  all  payments  made  by  defendant,  of  in- 
terest, premfum.  dues,  and  fines,  on  account  of 
said  loan  of  $800  and  interest  at  the  rate  of  6 
per  cent,  per  annum. 

4.  In  a  suit  brought  directly  against  the  de- 
fendant to  enforce  the  collection  of  a  demand, 
the  defense  of  usury  must  be  pleaded,  either  by 
special  plea  or  answer,  or  it  cannot  be  relied 
on  at  the  hearing. 

5.  It  is  error  to  decree  the  sale  of  real  estate 
by  a  special  commissioner  in  a  cause,  without 
Bpecifymg  therein  the  terms  upon  which  the  sale 
is  to  be  made. 

(Syllabus  by  the  Court) 

Appeal  from  Chxmit  Court,  Upshnr  Coonty; 
W.  G.  Bennett,  Judge. 

Action  by  the  Wasliington  National  Build- 
ing A  Loan  Association  against  G.  D.  West- 
fall  and  others.  Decree  for  defendants,  and 
i^ntur  appeals.    Reversed. 


Forrest  W.  Brown  and  G.  M.  Fleming,  for 
appellant  Toung  &  McWhorter  and  O.  G. 
Higginbotham,  for  appellees. 

McWHORTBR,  J.  Granville  D.  WestfaD 
subscribed  for  eight  shares  of  stock  in  the 
Washhigton  National  Building  A  Loan  Asso- 
ciation, of  Washington,  D.  C.  The  associa- 
tion advanced  to  him  a  loan  of  $800,  the  par 
value  of  said  ^ght  shares  of  stock,  in  redemp- 
tion thereof.  Westfall  executed  his  bond,  dat- 
ed July  80,  1894,  payable  to  said  association, 
in  the  sum  of  $1,600,  with  the  following  con- 
ditions: "The  conditions  of  the  above  obliga- 
tions are  such  that  if  the  above-bound  Gran- 
ville D.  Westfall  shall  well  and  truly,  in  the 
manner  prescribed  by  its  charter  and  by- 
laws, pay  the  said  association  monthly  install- 
mentB  of  twelve  and  *Vioo  dollars  each  from 
the  first  day  of  August  1894,  until  such  time 
as  the  shares  of  stock  hereinafter  referred  to 
shall  be  fully  paid  up—but  no  payments  on 
account  of  stock  nor  premiums  shall  be  eautct- 
ed  for  a  longer  period  than  84  montlis  from 
the  date  hereof;  but,  should  said  shares  of 
stock  fail  to  mature  on  or  before  the  expira- 
tion of  said  period  of  84  months,  then  6  per 
cent  per  annum  on  the  original  amount  loan- 
ed shall  continue  and  be  paid  in  monthly  in- 
stallments until  said  stock  shall  mature,  when 
all  payments  shall  cease  and  the  mortgage  be 
canceled— in  consideration  of  the  sum  of  eight 
hundred  (800)  dollars  advanced  to  him  by  said 
association  for  the  redemption  of  eight  (8) 
shares  of  stock  thereof,  and  shall,  in  accord- 
ance with  said  charter  and  by-laws,  during 
the  time,  pay  all  fines  and  charges,  and  shall 
faithfully  perform  all  other  obligations  tosaid 
association  as  provided  and  imposed  by  and 
in  pursuance  of  said  charter  and  by-laws, 
and  any  amendment  thereto,  then  this  obliga- 
tion to  be  void;  otherwise,  to  remain  in  full 
force  and  virtue.  The  said  Granville  D. 
Westfall  hereby  waives  the  benefit  of  his 
homestead  exemption  of  this  bond,  and  hereby 
agrees  that,  if  suit  is  brought  on  this  bond 
or  to  foreclose  the  mi^tgage  given  to  secure 
the  same,  then  upon  such  suit  or  foreclosure 
the  same  to  be  taxed  as  costs.  G.  D.  West- 
fall.  [L.  8.]"  He  made  the  following  assign- 
ment to  the  said  association  of  his  stock:  "For 
value  received,  I  hereby  assign  to  the  Wash- 
ington National  Building  &  Loan  Association, 
of  Washington,  D.  C,  eight  (8)  shares  <^  stock 
therein,  this  day  redeemed  at  one  hundred  dol- 
lars per  share.  Witness  my  hand  this  SOth 
day  of  July,  1894.  0.  D.  WestfalL  [L.  &]" 
On  the  same  day  he  conveyed  to  Josiah  O. 
Stoddard  and  Addison  G.  Du  Bois,  trustees 
of  the  said  aasociation,  a  tract  of  11^  acres  of 
land  in  Upshur  county,  "in  trust  for  the  fol- 
lowing uses  and  purposes:  First,  that  the 
party  of  the  first  part  may  retain  quiet  pos- 
session of  said  property  so  long  as  there  shall 
be  no  default  on  the  part  of  the  said  Gran- 
ville D.  Westfall  in  performing  the  condition 
of  the  said  bond  or  complying  with  the  cove- 
nants  herein  conttained.    Second,  that  upon 
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soch  default  the  said  trustees,  or  either  of 
them,  or  the  survivor  of  them,  theremito  re- 
qnhred  by  the  board  of  directors  of  said  asso- 
dation,  shall  sell  the  property  hereby  convey- 
ed, or  so  much  thereof  as  may  be  necessary, 
at  public  auction  on  the  premises,  after  hav- 
iniT  given  ten  days'  notice  of  tiie  time  and 
place  of  sale  in  seme  newspaper  published 
in  Upshur  county,  W.  Vs.,  and  upon  the  fol- 
lowing terms:  For  cash  as  to  so  much  of  the 
purchase  money  as  may  be  necessary  to  pay 
the  expenses  of  executing  this  trust  and  the 
balance  that  shall  be  ascertained  by  the  said 
board  of  directors  to  be  due  on  said  bond,  the 
whole  amount  of  which  it  is  agreed  shall, 
upon  such  default,  at  once  become  due  and 
payable,  together  with  all  fines,  charges,  or 
other  money  at  that  time  due  said  association 
on  account  of  the  debt  evidenced  by  the 
bond  hereby  secured;  and  as  to  the  residue 
of  fhe  purchase  money  upon  such  terms  as 
to  cash  or  credit  as  the  trustees  may  deter- 
mlne-ihe  credit  payments,  if  any,  to  be  se- 
cured by  lien  on  the  property,  and,  after  pay- 
ing the  debt  secured  by  said  bond,  the  bal- 
ance, if  any,  shall  be  paid  to  the  said  Granville 
D.  Westfall,  his  heirs,  personal  representa- 
tives, or  assigns.  It  is  further  covenanted 
between  the  parties  hereto  that  the  said  gran- 
tors will,  so  long  as  the  bond  hereby  secured 
remain  unpaid,  keep  the  buildings  on  said 
property  hereby  conveyed  Insured  for  the  ben- 
efit of  the  beneficiary  hereunder  in  some 
solvent  insurance  company  for  at  least  the 
sum  of  eight  hundred  (800)  dollars.  And 
the  said  grantors  further  covenant  that,  should 
th^  fail  so  to  do,  the  said  association  or  its 
assigns,  or  the  trustees  In  this  deed,  shall  be 
at  llborty  to  insure  the  said  buildings  for  at 
least  the  sum  aforesaid,  and  all  sums  of  mon- 
ey so  paid  shall  be  deemed  and  treated  as  se- 
cured by  this  deed  as  a  part  of  the  costs 
and  expenses  of  this  trust,  and  be  paid  out 
of  the  proceeds  of  sale  of  said  property,  if  not 
otherwise  paid.  The  said  party  of  the  first 
part  covenants  that  he  has  the  right  to  convey 
the  property  aforesaid  to  the  parties  of  the 
second  part,  that  the  same  is  free  from  incum- 
brance, that  he  will  warrant  generally  the  ti- 
tle hereto,  and  that  the  party  of  l^e  first  part 
will  execute  such  further  assurance  there- 
of as  may  be  requisite."  This  deed  of  trust 
was  duly  acknowledged  and  recorded. 

The  said  Westfall  having  made  default, 
the  said  building  and  loan  association  *  filed 
its  bill  in  the  circuit  court  of  Upshur  county 
against  said  G.  D.  Westfall,  Annie  L.  Post 
and  Josiah  G.  Stoddard  and  Addison  G.  Du 
Bols,  trustees,  alleging  the  loan  to  the  said 
Westfall  on  the  dOth  day  of  July,  18M,  on 
the  said  eight  shares  of  stock,  subscribed  for 
and  owned  by  him,  and  the  execution  of  the 
bond  and  the  said  deed  of  trust,  and  the 
assignment  of  the  said  shares  of  stock  to  the 
company,  so  redeemed  by  It  at  $100  a  share» 
and  alleging  that  there  was  a  balance  due  Sep- 
tember 80,  1888,  of  $709.13.  and,  if  payment 
should  not  be  made  by  September  30,  1898, 


26%  cents  per  day  thereafter  should  be  added 
to  said  balance  to  cover  Interest  and  pre- 
mium; that  after  bringing  said  suit,  and  be- 
fore the  filing  of  its  bill,  there  had  been  paid 
on  said  hiterest  and  premium,  dues,  and  fines 
the  sum  of  $100;  that  on  April  6,  1895,  said 
Westfall  conveyed  said  11%  acres  of  land  to 
the  defendant  Annie  L.  Post,  by  deed  of  that 
date,  with  condition  that  she  should  pay  the 
dues  monthly  to  said  association  from  said 
Westfall;  that  by  dues  it  was  intended  in 
said  deed  that  said  Post  should  assume  all 
of  said  Westfairs  obligations  to  said  asso- 
ciation under  said  bond  and  deed  of  trust, 
and  pay  al)  of  said  dues,  interest,  and  pre- 
miums monthly,  and  pay  fines.  If  any  were 
allowed  to  accrue,  and  pay  taxes  and  insur- 
ance; that  both  said  Westfall  and  said  Post 
by  the  tatter's  acceptence  of  said  conveyance, 
were  under  obligations  to  pay  plaintUf  said 
hiterest,  premiums,  insurance,  and  fines,  and 
that  there  had  been  default  in  such  payment 
by  both  Westfall  and  Post,  and  under  the 
terms  of  said  bond  and  trust  deed  all  of  said 
loan  had  become  due,  and  the  lien  of  said 
trust  deed  was  entitled  to  be  enforced;  that 
defendanto  Stoddard  and  Du  Bois  had  failed 
and  refused  to  execute  said  trust,  for  which 
leason  and  because  of  said  conveyance  to 
said  plaintiff  it  was  advised  that  it  was  proper 
to  resort  to  a  court  of  eqully  to  have  the 
trust  enf orced-and  prayed  that  the  said  debt 
of  $709.18,  as  of  the  80th  day  of  September, 

1898,  with  a  credit  of  $100  as  of  the 

day  of  December,  1898,  with  addition  of  26% 
cento  per  day  from  the  dOth  of  September, 
1898,  until  the  date  of  said  credit,  be  decreed 
against  said  Westfall  and  said  Post,  and  that 
said  real  estete  be  sold,  and  the  proceeds  ap- 
plied to  the  payment  of  said  debt,  and  that  it 
might  recover  ite  coste,  and  for  general  relief. 

The  defendant  G.  D.  Westfall  suggested 
that  plaintiff  had  not  filed  any  of  the  ex- 
hibite  mentioned  in  ite  bill,  and  prayed  a 
rule  against  the  plaintiff  requiring  it  to » file 
ite  exhibite;  and  upon  such  suggestion  and 
motion  of  the  said  defendant  the  court  made 
an  order  requiring  such  exhibite  to  be  filed 
with  the  bill  by  the  next  morning.  The  date 
of  the  order  does  not  appear  in  the  record; 
but,  as  the  exhibite  appear  embodied  in  the 
bill  as  the  record  is  made  up,  we  take  it  that 
the  order  was  complied  with.  There  is  copied 
into  the  record  a  paper  purporting  to  be  a 
demurrer  on  behalf  of  defendant  G.  D.  West- 
fall;  but  the  record  does  not  show  that  it 
was  filed,  or  even  tendered  for  consideration, 
and  no  order  or  decree  tekes  any  notice  of 
it  The  demurrer  is  not  relied  upon,  or  even 
mentioned,  in  the  brief  of  counsel  for  de- 
fendant, and,  being  no  part  of  the  record,  we 
cannot  consider  it  Park  v.  Petroleum  Com- 
pany, 25  W.  Va.  108. 

The  plaintiff  filed  an  amended  and  supple- 
mentel  bill,  reiterating  the  allegations  of  the 
original  bill  in  relation  to  the  loan  of  the 
$800  to  Westfall  and  the  execution  of  the 
bond  and  deed  of  trust  and  the  conveyance 
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of  the  real  estate  to  the  defendant  Post  with 
condition  that  she  pay  to  plaintUf  the  obliga- 
tions of  said  Westfall  under  his  bond  and 
deed  of  trust;  that  said  Westfall  had  again 
postponed  and  delayed  the  prosecution  of  said 
suit  by  promises  to  make  settlement  of  the' 
arrearages  and  costs,  and  carry  on  his  loan 
and  payments  of  interest  thereon,  and  month- 
ly premiums  on  stock  in  accordance  with  his 
original  contract,  but  had  utterly  failed  to 
do  so;  that  it  was  informed  by  said  Q.  D. 
Westfall  that  he  had  paid  said  Post  all  ad- 
vancements that  she  had  made  on  said  land, 
and  had  paid  all,  or  nearly  all,  interest,  month- 
ly premiums,  and  dues  paid  to  the  plaintiff 
under  said  loan,  and  had  paid  back  to  said 
Post  any  such  premium,  interest,  and  dues 
that  she  might  have  paid  under  said  loan 
and  said  Westf all's  conveyance  to  her  of  said 
real  estate,  and  that  he  was  entitled  to  have 
said  land  reconveyed  to  him,  and  was  in  fact 
tiie  bona  fide  owner  thereof  as  between  liim 
and  said  Post;  that  said  Westfall  was  still 
delinquent  and  in  arrears  In  the  payment  of 
interest,  premium,  dues,  taxes,  fines,  and  in- 
surance, which  he  was  to  pay  and  keep  paid 
under  said  deed  of  trust  and  bond  filed  with 
the  original  bill;  that  Post  was  likewise  de- 
linquent; and  that  plaintiff's  entire  debt,  un- 
der the  provisions  of  said  loan,  was  then  due 
and  payable^  and  plaintiff  v^as  entitled  to 
have  a  decree  for  the  same,  both  against  Post 
and  Westfall,  and  declared  a  lien  against 
said  land  superior  to  any  rights  of  the  said 
Post  to  the  same— and  filed  a  statement  as 
an  exhibit  with  said  amended  and  supple- 
mental bill,  showing  a  balance  due  Decem- 
ber 2d,  1899,  of  $697.58,  and  prayed  for  a  de- 
cree for  the  satisfaction  of  the  same  as  a 
lien  on  said  property  and  for  general  relief. 

Defendant  Westfall  filed  his  separate  an- 
swer to  said  original  and  amended  bills,  ad- 
mitting that  he  subscribed  for  the  stock,  and 
borrowed  the  $800,  and  executed  the  bond 
and  deed  of  trust  to  secure  the  said  loan,  and 
filed  as  an  exhibit  with  his  answer,  showing 
payments  made  by  him  on  said  dues,  inters 
est,  premium,  and  fines,  which  he  claimed 
aggregated  the  sum  of  $039.70,  and  that  he 
paid  to  said  association  $4.80  in  addition 
thereto.  Defendant  further  claimed  that  the 
association  charged  $4  per  month  interest  on 
said  $800,  premiums  $4  per  month,  and  dues 
$4.80  per  month,  which  interest,  dues,  and 
premiums  should  be  applied  on  said  debt; 
that  on  the  1st  day  of  September,  1898,  he 
only  owed  said  association  $317.65,  and  that 
be  had  not  owed  said  association  any  other 
debt  since  that  time;  that  from  the  1st  day 
of  September,  1898,  he  made  default  in  the 
payment  of  the  dues,  interest,  premiums,  and 
fines,  and  had  continued  to  do  so  from  that 
time  to  the  pi*e8ent;  that  under  the  terms  of 
said  deed  of  trust,  if  default  should  be  made, 
the  whole  debt  should  become  due  and  a 
mere  interest-bearing  fund;  that  he  owed  said 
association  $817.65,  with  interest  from  the 
1st  day  of  September,  1808.    Respondent  de- 


nied that  he  had  gained  postponement  and 
delay  in  the  prosecution  of  the  suit  by  prom- 
ises to  make  settlement  In  the  arrearages  and 
costs,  and  carry  on  his  loan  and  payment  at 
the  interest  thereon  and  monthly  premiums 
on  stock  in  accordance  with  his  original  con- 
tract, but  had  failed  to  do  so,  and  denied  the 
allegation  that  he  had  asserted  that  he  had 
paid  Post  all  advancements  as  alleged  in  the 
bill,  and  that  he  was  in  fact  the  bona  fide 
owner  of  the  land,  and  entitled  to  have  same 
conveyed  to  him. 

A  decree  was  entered  upon  the  process  on 
the  original  bill,  and  the  amended  bill  taken 
for  confessed  and  set  for  hearing,  except  as 
to  G.  D.  Westfall,  who  filed  his  answer,  and 
the  cause  was  referred  to  one  of  the  commis- 
sioners of  the  court  to  ascertain  and  report 
the  present  owner,  legal  or  equitable,  of  the 
11^  acres  of  land  in  the  bills  mentioned,  the 
liens  thereon,  and  the  amounts  and  priorities, 
and  to  whom  owing,  and  any  other  matters 
deemed  pertinent  by  him  or  any  of  the  par^ 
ties.  This  decree  is  dated  the  13th  day  of 
June,  1900.  The  commissioner  filed  his  re- 
port, bearing  date  the  2d  day  of  March,  1901, 
to  which  report  the  plaintiff  filed  the  follow- 
ing exceptions:  *7he  plaintiff  excepts  to  the 
foregoing  report:  (1)  Because  the  commis- 
sioner has  applied  all  payments  made  by  Q. 
D.  Westfall  under  his  contract  with  plaintiff, 
by  which  the  loan  of  $800  was  made  to  him, 
to  hiterest  at  6  per  cent  and  to  the  reduction 
of  said  loan  as  payments  upon  said  principal, 
instead  of  allowing  premium  as  agreed  be- 
tween the  parties  and  monthly  dues  on  bUhAl: 
the  true  balance  that  should  have  been  found 
in  favor  of  plaintiff  being  $670.40  as  of  the 
30th  of  November,  1899,  as  shown  on  the  pa- 
per 'A'  with  deposition  of  J.  O.  Stoddard. 
(2)  Because  be  has  made  monthly  applica- 
tion of  such  payments*  when  in  fact  a* 
shown  by  said  Westfall's  passbook,  the  pay- 
ments were  made  principally  at  two  or  three 
times  only,  and  in  bulk  of  $100,  $150,  etc^ 
at  a  time.  (3)  Because  he  has  not  allowed  to 
plaintiff  the  800  fines  unpaid,  or  the  $10.80  al- 
ready credited  up  to  him  out  of  the  payment 
he  has  made.  (4)  Because  he  did  not  make 
statement  of  the  calculation  by  which  he  ar- 
rived at  the  balance  due^  but  at  the  request 
of  plaintUTs  attorney  he  (the  said  commis- 
sioner) has  furnished  said  statement  and 
pages  of  paper;  and  plaintiff  asks  that  this 
calculation  be  held  as  a  part  of  said  report 
March  2,  1901.  Q.  M.  Fleming^  Atty.  for 
Plaintiff." 

The  defendant  Q.  D.  Westfall  by  his  coun- 
sel indorsed  his  objection  to  the  said  excep- 
tions as  follows:  "Q.  D.  Westfall  says:  That 
the  first  exception  should  not  be  sustained, 
because  the  plaintiff  did  not  fix  by  its  by- 
laws a  minimum  premium.  See  Code  1891, 
c.  54»  I  26;  Code  1899,  c  54,  §  26;  Gray  v.  B. 
&  L.  A.  (W.  Va.)  37  S.  B.  585,  54  L.  B.  A. 
217.  That  the  second  exception  should  not 
be  sustained,  because  the  commissioner  ap- 
plied the  payments  when  made,  and  as  to 
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the  paymmts  of  $100  and  $150  he  applied 
them  when  made,  and  not  as  stated  in  said 
exception.  As  proof  of  this  he  reported  as 
due  $42S.99,  as  his  calculation  made  on  a 
basis  of  monthly  applications  makes  us  due 
only  $363.44.  See  statement  of  snch  calcula- 
tion filed  by  commissioner  at  request  of 
plaintifl  marked  'Exhibit  X.  Y.  Z.'"  Ac- 
companied by  a  statement  showing  regular 
monthly  charges  of  interest  and  monthly 
credits  from  August,  1894,  starting  with  the 
sum  of  $800  advanced,  and  closing  with  a  to- 
tal balance  March  4, 1901,  of  $363.40.  ''That 
the  third  exception  should  not  be  sustained 
because  plaintiff  is  not  entitled  to  said  $10.80 
fines,  and  that  the  fourth  exception  should 
not  be  sQStained  because  the  commissioner  is 
not  required  to  file  with  his  report  his  calcu- 
lation. C.  a  Higginbotham,  Atty.  for  G.  D. 
WestfalL" 

The  court  entered  its  final  decree  after 
these  exertions  and  statement  by  defend- 
ant Westf all,  date  of  decree  not  given,  as  fol- 
lows: *'It  appearing  to  the  court  that  pro- 
cess in  this  cause  has  been  duly  served  on 
the  defendants,  that  the  plaintiff's  bill  was 
filed  at  rules^  was  there  taken  for  confessed 
and  was  by  the  plaintiff  set  for  hearing  at 
rules,  and  this  cause  coming  on  this  day  to 
be  heard  upon  the  bill,  exhibits  therewith, 
report  of  Commissioner  W.  G.  D.  Totten, 
with  exceptions  thereto  by  the  plaintiff, 
which  exceptions,  being  considered  by  the 
court,  are  overruled,  and  was  argued  by 
^xrnnsel  for  plaintiff,  upon  consideration 
thereof  it  is  adjudged,  ordered,  and  decreed 
that  said  report  be  confirmed.  It  is  further 
adjudged,  ordered,  and  decreed  that  G.  D. 
Weetfall  do  pay  to  the  plaintiff  the  sum  of 
$425.66,  with  interest  from  this  day  and  the 
<K>sts  of  this  suit,  which  debt  and  costs  are 
a  first  lien  on  the  11)4  acres,  with  dwelling 
bouse  thereon,  situate  on  the  Staunton  & 
Parkersburg  turnpike,  in  Upshur  county,  and 
Kx>nveyed  by  said  G.  D.  Westfall  to  Joslah  G. 
Stoddard  and  Addison  G.  Du  Bois  by  deed  of 
trust  dated  the  30th  day  of  July,  1894,  and 
shall  be  first  paid  out  of  the  proceeds  of  its 
sale.  It  is  further  adjudged,  ordered,  and 
decreed  that  said  G.  D.  Westfall  pay  to 
Franklin  Davis  Nursery  Go.  the  sum  of  $111.- 
10,  with  like  interest,  and  that  the  same  is  a 
second  lien  on  said  11%  acres  of  land,  with 
dwelling  bouse  thereon.  It  is  further  ad- 
judged, ordered,  and  decreed  that,  unless 
said  debts  and  costs  shall  be  paid  within  60 
4ays  from  this  date,  it  shall  be  the  duty  of 
G.  M.  Fleming,  who  is  hereby  appointed  a 
special  commissioner  for  the  purpose,  to  sell 
said  parcel  of  land  at  the  front  door  of  the 
courthouse  of  Upshur  county,  on  some  court 
day  for  said  county,  at  public  auction,  to  the 
highest  bidder,  taking  from  the  purchaser 
notes,  with  good  security,'  bearing  interest 
from  the  day  of  sale,  and  retaining  the  legal 
title  aib  a  further  security  until  the  purchase 
money  is  fully  paid,  after  having  advertised 
4he  time^  terms,  and  place  of  sale  of  said  real 


estate,  together  with  a  general  descilption 
thereof,  by  notice  published  once  a  week  tot 
four  successive  weeks  in  some  newspaper 
published  in  said  Upshur  county."  From 
such  decree  the  plaintiff  appealed. 

The  argument  of  counsel  for  the  defend- 
ant and  appellee  starts  out  vrith  this  proposi- 
tion: "All  the  points  to  be  discussed  in  this 
case  veer  to  the  central  question  involved, 
viz.,  was  the  loan  by  appellant  to  G.  D. 
Westfall  usurious?"  Has  the  question  of 
usury  been  fairly  raised  in  the  cause?  Sec- 
tion 6»  c  96,  Code  1899,  provides:  '*Any  de- 
fendant may  plead  in  general  terms  that  the 
contract  or  assurance  on  which  the  action  is 
brought  was  for  the  payment  of  interest  at 
a  greater  rate  than  is  allowed  by  law,  to 
which  plea  the  plaintiff  shall  reply  generally, 
but  may  give  in  evidence  upon  the  issue 
made  up  thereon  any  matter  which  could  be 
given  in  evidence  under  a  special  replica- 
tion." Webb  on  Uihiry,  in  section  405,  p. 
468,  says:  "The  defense  of  usury  must  be 
pleaded,  or  it  cannot  be  relied  on  at  the  hear- 
ing; and«  where  advantage  is  sought  of  usu- 
ry in  a  foreclosure  proceeding,  it  should  be 
pleaded  in  the  answ»,  and  it  cannot  be 
properly  exhibited  in  a  cross-bill.*'  In  Cham- 
bers V.  Chalmers,  4  GUI  &  J.  420,  23  Am. 
Dec.  672,  it  is  held  that  "where  a  bill  for 
the  specific  execution  of  a  contract  states  a 
case  which  may  or  may  not  be  usurious,  ac- 
cording to  the  facts  which  really  exist  in  the 
case,  the  statute  of  usury  must  be  pleaded 
or  relied  upon  in  the  answer,  or  it  will  not 
avail  the  defendant  The  rule  might  be  dif- 
ferent if  the  bill  stated  a  usurious  contract, 
which  no  inference  or  intendment  can  help." 
1  Beach,  Modem  Bq.  Pr.  §  349,  says:  "There 
can  be  no  doubt  that  usury  may  be  pleaded 
or  relied  upon  in  the  answer,  which  must  set 
out  with  precision  and  accuracy  the  particu- 
lar facts  and  circumstances  of  the  supposed 
usurious  agreement,  that  the  court  may  see 
that  it  was  in  violation  of  the  statute.  The 
terms  of  the  usurious  contract  and  the  quan- 
tiun  of  the  usurious  interest  or  premium 
must  be  specified,  and  distinctly  and  correct- 
ly set  out"— and  cases  cited.  The  subject  of 
pleading  usury  is  fully  discussed  and  many 
authorities  cited  in  Tyler  on  Usury,  pp.  458- 
463.  The  particularity  and  precision  of  the 
pleading  of  facts  constituting  usury  is  not 
required  under  our  statute,  as  in  most  of  the 
authorities  cited;  but  "the  defendant  may 
plead  in  general  terms  that  the  contract  or 
assurance  on  which  the  action  is  brought 
was  for  the  payment  of  interest  at  a  greater 
rate  than  is  allowed  by  law,  and  this  is  suffi- 
cient in  an  answer  to  raise  the  question  of 
usury  in  a  court  of  equity."  1  Hogg's  Eq. 
Proc.  $  436,  citing  Brakeley  v.  Tuttle,  3  W. 
Ya.  86,  131.  Upon  inspection  of  the  answer 
defendant  Westfall  filed  in  this  cause,  it  wiD 
be  seen  that  he  makes  no  specific  allegata 
or  averment  of  usury  in  the  contract  involv- 
ed. He  nowhere  says  that  the  plaintiff  char 
ged  in  said  contract  a  greater  rate  of  Inter- 
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est  than  Is  allowed  by  law.  He  contents 
himself  with  merely  stating  the  amount  of 
interest,  premium,  and  dues  paid  under  such 
contract,  which  would  Indicate  that  he  was 
merely  describing  the  contract  as  a  building 
and  loan  contract,  and  says  that  the  pay- 
ment of  such  interest,  dues,  and  prendums 
should  be  applied  on  said  debt  of  $800,  but 
gives  no  reason  for  any  such  application. 
He  seems  to  have  studiously  avoided  mtaklng 
any  charge  of  usury  against  the  plaintiff. 
He  nowhere  in  his  answer  shows  any  reason 
why  the  contract  Is  not  a  valid,  honest  build- 
ing  and  loan  contract,  authorised  by  the 
statute.  He  says  in  his  answer:  "This  de- 
fendant further  says  that  under  the  terms  of 
said  deed  of  trust,  if  default  should  be  made, 
the  whole  debt  should  become  due  and  a 
mere  interest-bearing  fund.  The  defendant 
further  says  that  he  only  owes  said  associa- 
tion 9817.65,  with  Interest  from  the  1st  day 
of  September,  1898."  He  does  not  show,  nor 
attempt  to  show,  in  his  answer,  why  or  how 
he  owes  the  association  only  the  sum  speci- 
fied. "The  plea  of  usury  (apart  from  fraud) 
must  conform  to  the  statute,  where,  as  a  de- 
fense, it  has  been  made  the  subject  of  spe- 
cial litigation.  But  where  property  is  sold 
on  a  usurious  mortgage,  and  the  proceeds  are 
in  court  for  distribution,  the  defense  of  usury 
need  not  be  raised  by  special  plea."  End. 
on  Building  Ass*ns,  §  378.  And,  as  has  been 
cited  in  Webb  on  Usury,  "the  defense  of 
usury  must  be  pleaded,  or  it  cannot  be  relied 
on  at  the  hearing"  in  a  suit  brought  directly 
against  the  defendant  by  the  creditor  upon 
the  alleged  usurious  claim;  yet  in  a  creditors' 
suit  against  a  debtor,  where  creditors  not 
named  as  parties  in  a  suit,  but  are  brought 
in  by  being  convened  to  make  their  claims 
before  a  commissioner  against  the  defend- 
ant, the  latter  may  raise  the  question  of  usu- 
ry by  exceptions  to  the  commissioner's  re- 
port Barbour  v.  Tompkins,  31  W.  Va.  410, 
7  S.  B.  1.  See^  also,  Webb  on  Usury,  p.  470, 
§  407,  where  it  lis  said:  "It  may  be  reUed 
upon  before  a  commissioner;  and  if  the  com- 
missioner audits  a  usurious  debt  against  a 
debtor,  and  he  has  not  raised  such  defense 
In  any  other  mode  in  the  suit,  he  must  in  a 
written  exception  to  the  report,  signed  by 
the  coimsel  or  himself,  clearly  and  distinctly 
except  on  the  ground  that  in  the  report  inter- 
est has  been'  charged  against  him  in  excess 
of  what  the  law  allows"— citing  Barbour  v. 
Tompkins.  The  defendant  Westfall,  having 
filed  his  answer  and  failed  to  make  any  de- 
fense of  usury,  could  not  raise  the  question 
of  usury  In  the  vague  and  uncertain  manner 
it  is  supposed  to  be  raised  in  his  written  re- 
ply to  the  exceptions  taken  to  the  commis^ 
sioner's  report  by  the  plaintiff.  In  permit- 
ting the  cause  to  be  finally  heard  upon  his 
answer  herein,  he  failed  to  make  the  defense 
of  usury,  and  waived  his  right  to  make  such 
defense;  and,  the  question  not  having  been 
raised  by  the  pleadings  in  the  cause,  it  waa 
error  for  the  commissioner  to  base  his  calcu- 


lation of  Interest  on  the  theory  tbat  the  debt 
of  $800  was  a  straight  loan  at  6  per  cent  in- 
terest, and  the  exceptions  taken  by  the  plain- 
tiff to  the  commissioner's  report  should  have 
been  sustained,  and  a  decree  entered  in  favor 
of  the  plaintiff  for  the  amount  due  to  It  at 
the  time  of  the  entering  of  the  decree  ac- 
cording to  the  terms  of  the  contract  sued  up- 
on. The  decree  is  further  erroneous  in  that 
it  does  not  direct  the  terms  of  the  sale  to  be 
made,  whether  for  cash  or  on  credit,  and 
terms,  as  provided  In  section  1,  c  132,  Code 


For  the  reasons  stated,  the  exceptions  of 
the  plaintiff  to  the  commissioner's  report  are 
sustained,  the  decree  of  the  circuit  court  is 
reversed  and  annulled,  and  the  cause  re- 
manded to  the  circuit  court  of  Upshur  coun- 
ty, with  directions  to  ascertain  the  true 
amount  due  to  the  plaintiff  on  account  of  the 
said  loan  according  to  the  terms  and  provi- 
sions of  the  bond  and  deed  of  trust  securing 
the  same,  and  to  enter  a  decree  therefor,  to- 
gether with  provision  for  the  sale  of  the  11% 
acres  of  land  to  satisfy  the  decree,  in  case  it 
shall  not  be  paid  within  the  time  to  be  fixed 
by  the  court  for  the  payment  thereof* 


(66  W.  Va.  tin 
FAULKNBR  et  al.  v.  GRANTHAM  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  IB,  1004.) 

EXPBXSS  TRUST— INSUTFICIENT   XVinXNCE— AF- 
PEAIi— REVIEW. 

1.  To  sustain  an  express  trust  by  oral  testi- 
mony against  an  absolute  deed,  after  a  lapse  of 
over  30  years,  the  grantee  being  dead,  ana  hav- 
ing exercised  complete  control  over  the  property 
during  his  lifetime,  the  evidence  must  be  full, 
clear,  and  explicit,  and  not  open  to  grave  doubts, 
contradictions,  and  circumstances  of  suspicion. 

2.  When  the  circuit  court  has  examined  the 
testimony,  and  found  it  insufficient  to  sustain  an 
alleged  verbal  trust  set  up  after  a  long  lapse  of 
time  and  the  decease  of  the  alleged  trustee, 
this  court  will  not  interfere  with  such  finding, 
unless  it  is  plainly  contrary  to  the  competent  ev- 
idence. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Berkeley  Coun- 
ty; Forrest  W.  Brown,  Special  Judge. 

Suit  by  E.  Boyd  Faulkner  and  others 
against  Melvlna  Grantham  and  others.  De- 
cree for  plaintiffs,  and  defendant  Josephine 
O'Brien  appeals.    Affirmed. 

D.  B.  liUcas,  Marshall  McCormick,  and 
Flick,  Westenhaver  &  Noll,  for  appellant 
Faulkner,  Walker  &  Woods,  Ingles  &  Nadeo- 
bousch,  and  H.  H.  Emmert,  for  appellees. 

DENT,  J.  Josephine  O'Brien  complains  of 
a  decree  of  the  circuit  court  of  Berkeley  coun- 
ty of  the  5th  day  of  March,  1903,  dismissinir 
h&  petition  and  amended  petition  filed  in  the 
chancery  cause  of  M.  S.  Grantham's  Adm'r  v. 
M.  S.  Grantham's  Heirs,  etc  Appellant  filed' 
her  petitions  in  said  cause,  claiming  that  the 
property  known  as  ''Grantham  Hall,"  situatedi 
in  Martinsburg,  said  county,  was  held  in  trust 
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by  M.  8.  Grantham,  deceased;  that  the  same 
had  been  purchaaed  and  paid  for  by  her  fa- 
ther»  who  oonyeyed  and  had  the  same  cony^- 
ed  to  his  uncle,  M.  8.  Grantham,  to  be  held 
in  tmst  for  her;  that  the  said  M.  8.  Grant- 
ham always  admowledged  the  tmst,  and 
accounted  for  the  rents  nntll  within  a  few 
years  of  his  death;  and  she  asked  that  the 
trust  be  sustained,  and  a  deed  be  executed 
conveying  the  legal  title  to  her.  The  deed 
from  the  commissionerB  of  the  court  to  M. 
S.  Grantham  bears  d4te  the  10th  day  of  Jan- 
uary, 1865,  the  deed  from  Joseph  W.  Grant- 
ham to  M.  8.  Grantham  for  the  former's 
interest  in  the  property  the  19th  day  eft  Jan- 
uary, 1856.  M.  8.  Grantham  died  In  July, 
1890.  A  period  of  over  84  years  lias  passed 
since  the  mating  of  the  last  of  the  two 
deeds,  and  now,  against  the  same,  the  appel- 
lant attempts  to  set  up  a  verbal  trust,  and 
sustain  the  same  by  oral  testimony,  as  she  has 
not  during  all  these  34  years  any  kind  of 
writing  to  show  the  existence  of  such  trust, 
nor  does  she  furnish  any  sufficient  legal  ex- 
cuse for  not  having  asserted  such  trust  dur- 
ing the  lifetime  of  her  alleged  trustee.  This 
case  is  governed  by  the  principles  adjudicated 
in  the  case  of  Troll  v.  Carter,  15  W.  Va.  567, 
where  it  Is  hdd  tiiat  equity  will  never  enforce 
"a  parol  trust  where  a  great  lapse  of  time 
has  Intervened  since  the  absolute  deed  was 
executed,  and  where  the  grantee  has  during 
such  time  acted  as  the  absolute  owner  of  the 
property,  unless  the  laches  of  those  claiming 
to  be  cestuis  que  trust  is  satisfactorily  ex- 
plained" by  evidence  full,  dear,  and  unques- 
tionable. Also,  on  page  682:  "All  the  au- 
thorities agree  that  an  equitable  daim  of 
any  sort,  and  espedally  one  which  depends 
OB  parol  testimony  only,  will  not  be  recognis- 
ed tStss  great  lapse  of  time,  during  which 
time  it  has  been  ignored,  where  no  satisfactory 
reason  can  be  assigned  for  not  setting  up 
the  claim  sooner.  And  that  is  more  espe- 
cially true  when  the  equitable  claim  is  of  a 
character  which  required  clear  and  explicit 
evidence  to  sustain  it;  such  lapse  of  time 
itself  rendering  the  evidence  which  might 
otherwise  have  been  regarded  as  suffidently 
dear  and  expUdt  unsatisfactory."  A  careful 
examination  of  the  evidence  in  this  case  fails 
to  show  any  good  legal  reason  why  this 
trust,  if  it  existed,  was  not  asserted  during 
the  lifetime  of  M.  &  Grantham.  The  peti- 
tioner had  34  years  in  wiiich  to  do  so,  and 
yet  the  only  reason  for  not  doing  so  Is  the 
confidenee  she  had  in  her  trustee,  who  died 
without  having  in  any  writing  of  any  de- 
scription recognised  such  trust  Yet  he  wrote 
many  letters— 10  to  the  alleged  creator  of  the 
tmst'-and  in  none  of  wiilch,  even  in  the 
vaguest  manner,  did  he  recognize  or  admit 
sudi  trust  On  this  question  of  lapse  of  time 
and  insuffident  excuse  for  delay  this  case 
jould  well  be  determined  for  the  appellees. 
"A  court  of  equity,  which  is  never  active  in 
reil^  of  stale  demands,  will  always  refuse 
rr^lef  where  the  party  has  slept  upon  his 


right  and  acquiesced  t<x  a  great  length  of 
time.  Nothing  can  call  into  activity  this 
court  by  consdence,  good  faith,  and  reason- 
able diligence.  Where  these  are  wanting, 
the  court  is  passive,  and  does  nothing.'*  Bill 
V.  SchiUing,  89  W.  Va.  108,  19  8.  B.  514. 
The  evidence,  taken  as  a  whole,  without  re- 
gard to  the  competency  of  the  witnesses,  is 
neither  full,  dear,  nor  explldt  to  establish  the 
trust  claimed.  There  is  no  evidence  showing 
an  accounting  from  year  to  year  of  the  rents 
of  the  trust  property,  and  what  littie  evidence 
of  accounting  there  is  tends  rather  to  show 
a  secret  trust  in  favor  of  Joseph  W.  Grant- 
ham than  a  trust  in  favor  of  the  daughter. 
The  only  positive  evidence  are  the  various 
pretended  verbal  acknowledgments  of  M.  8. 
Grantham  made  to  tiie  witnesses,  whidi  are 
rendered  insufficient  and  unsatisfactory  by 
reason  of  his  death  and  the  relationship  exist- 
ing between  the  witnesses^  The  deeds,  the 
will  (which  Tvas  refused  probate,  and  of  which 
the  principal  witness,  Joseph  W;  Grantham, 
the  creator  of  the  supposed  trust  and  father  of 
the  appellant,  had  knowledge  before  the  death 
of  M.  8.  Grantham),  and  the  numerous  let- 
ters, from  what  they  fail  to  contain,  are  all 
strongly  contradictory  to  the  alleged  verbal 
statements  made  by  the  deceased.  Besides, 
the  evidence  of  the  appdlant  as  to  any  trans- 
actions or  communications  had  with  the  de- 
ceased is  incompetent  Also  the  evidence  of 
Joseph  W.  Grantham  is  equally  incompetent 
He  was  a  party  to  the  suit  and  the  creator 
of  the  trust  or  the  party  through  whom  the 
appellant  claims.  Section  23,  c  130,  Code 
1899,  provides  that:  "No  party  to  any  ac- 
tion, suit  or  proceeding,  nor  any  person  in- 
terested Id  the  event  thereof,  nor  any  person 
from,  through  or  under  whom  such  party  or 
interested  person  derives  any  interest  or  titie 
by  assignment  or  otherwise,  shall  be  examin- 
ed as  a  witness  with  regard  to  any  personal 
transaction  or  communication  between  such 
witness  and  a  person  at  the  time  of  such  ex- 
amination deceased,  insane  or  lunatic,  against 
the  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee,  or  survivor 
of  such  person  or  the  assignee  or  committee 
of  such  insane  person  or  lunatic.'*  The  ap- 
pellant derives  her  whole  interest  from  and 
through  her  father,  Joseph  W,  Grantham; 
hence  he  is  incompetent  to  testify,  notwith- 
standing he  may  have  an  adverse  interest  as 
to  any  transaction  or  communication  he  may 
have  had  with  the  decedent  in  establishing 
this  alleged  trust  in  favor  of  his  daughter. 
Joseph  W.  Granttiam  being  incompetent  so 
is  his  wife,  H.  G.  Grantham,  mother  of  the 
appellant  Kilg(^e*s  Adm'r  v.  Hanley,  27  W. 
Va.  451.  These  three  witnesses,  who  are 
the  prindpal  witnesses,  and  without  whose 
testimony  the  case  is  of  but  littie  weight  are 
entirdy  incompetent  as  to  any  transactions 
or  communications  had  personally  ^Ith  the 
deceased,  unless  the  opposing  parties  testified 
to  identically  the  same  communication  or 
transaction.    With  the  incompetent  evidence 


80 


47  80UTHBASTBBN  RBPOBTBB. 


(W.Va. 


In,  the  case  made  out  by  the  appelant  Is  full 
of  so  many  doubts,  preptexities,  and  contra- 
dictions that  this  court  would  not  feel  justi- 
fied In  disturbing  the  finding  of  the  circuit 
court;  and,  with  the  Incompetent  evidence 
out,  the  grounds  for  the  Interference  of  a 
court  of  equity  are  without  foundation.  If 
the  property  is  appellant's,  as  she  claims,  she 
has  lost  it  by  her  own  negligence  in  failing  to 
make  her  claim  good  during  the  84  years 
of  M.  S.  Grantham's  life,  or  procuring  from 
him  some  transfer  or  acknowledgment  thereof. 
This  case,  on  its  merits,  being  plainly  In- 
sufiiclent  to  sustain  the  trust  set  up  by  the 
appellant,  it  Is  unnecessary  to  consider  the 
other  technical  grounds  of  error  alleged.  The 
decree  Is  therefore  affirmed. 


(65  W.  Va.  325) 

ROWAN  et  al.  ▼.  CHBNOWBTH  et  al. 

(Supreme  €k>nrt  of  Appeals  of  West  Virginia. 

March  15,  1904.) 

BEB    JUDICATA— PATMBNTS—APPLIOATIOll. 

1.  Reversal  of  a  decree  is  not  res  judicata  as 
to  any  matters  not  necessarily  passed  on  In 
reaching  a  decree  of  reversal,  or  not  passed  on 
in  the  opinion. 

2.  As  a  general  rule,  payments,  when  not  ap- 
plied by  the  parties,  are  applied  by  the  law  to 
the  oldest  of  several  debts. 

(Syllabus  by  the  Ck>urt) 

Appeal  trom  Circuit  Court,  Randolph  Coun- 
ty;   John.  Homer  Holt,   Judge. 

Action  by  S.  A.  Rowan,  administrator,  and 
others,  against  B.  B.  Chenoweth  and  others. 
Decree  for  plaintiffs,  and  defendants  Yokum 
and  Leonard  appeal.    Modified. 

C.  W.  Dalley  and  Strader  ft  Strader,  for 
appellants.  W.  B.  Maxw^  and  Hardinir  ft 
Harding,  for  appellees. 

BRANNON,  J.  As  will  appear  from  a  f oi^ 
mer  decision  in  this  case  In  40  W.  Va.  287, 
88  S.  B.  544,  87  Am.  St  Rep.  796,  Chenoweth 
was  sheriff  of  Randolph  county,  and  Leonard 
was  his  deputy>  and  Chenoweth  had  a  de- 
mand against  Leonard  for  taxes  collected 
by  Leonard  tor  which  he  failed  to  account, 
and  for  some  duebilis  given  by  Leonard  for 
different  sums  to  Chenoweth;  and  Leonard 
bad  a  demand  against  Chenoweth  for  half  of 
the  fees  and  emoluments  of  the  ofllce,  going 
to  Leonard  under  the  agreement  between 
them,  and  Leonard  also  held  certahi  receipts 
tor  different  sums  of  money  received  by 
Chenoweth  from  Leonard.  In  the  former  de- 
cision this  court  held  that  the  demand  of 
Leonard  for  half  the  fees  of  the  office  was 
barred  by  tiie  statute  of  limitations,  and  that 
the  demand  of  Chenoweth  against  Leonard  for 
the  taxes  collected  by  Leonard  was  likewise 
barred.  When  the  case  was  remanded  to  the 
circuit  court  from  this  court*  it  was  recom- 
mitted to  a  commissioner  to  restate  the  ac- 
count between  the  parties.  Leonard  In  the 
meantime  had  died.    The  commissioner  made 
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a  statement  by  which  he  (Charged  against 
Leonard  the  duebilis  given  by  him  to  Cheno- 
weth, and  did  not  charge  to  Leonard's  credit 
against  Chenoweth  the  said  receipts  given 
by  Chenoweth  to  Leonard  for  said  moneys  re- 
ceived from  Leonard  by  Chenoweth.  By  thla 
statement  the  said  receipts  were  applied  on 
the  barred  demand  of  Chenoweth  against 
Leonard  for  taxes  collected  by  Leonard.  The 
commissioner  also  made  another  statement  by 
which  he  credited  to  Leonard  the  moneya 
mentioned  in  said  receipts  given  by  Cheno- 
weth, and  thus  applied  those  receipts  on  the 
duebilis  given  by  Leonard  to  Chenoweth.  By^ 
the  (me  statement  Leonard  was  found  indebt- 
ed to  Chenoweth  $1,654.06,  and  by  the  other 
report  Chenoweth  was  found  indebted  t& 
Leonard  $567.71.  The  court  adopted  by  its  de- 
cree the  finding  of  the  statement  which  gave 
Chenoweth  against  Leonard  $1,654.06.  The 
rec^pts  given  by  Chenoweth  to  Leonard  are 
four  in  number.  They  are  alike  in  language. 
The  following  Is  a  sample  of  them:  "Received 
June  13,  1888,  of  G.  W.  Leonard,  deputy  for 
Z.  T.  Chenoweth,  three  hundred  and  twenty- 
five  dollars,  which  I  am  to  account  to  him 
for  in  the  collection  of  taxes  in  the  several 
districts  of  Randolph  county  for  the  year  1887. 
Z.  T.  Chenoweth,  S.  R.  C.*'  One  of  those  or- 
ders states  that  the  payment  was  made  'In 
orders."  There  is  a  fifth  paper,  reading  as 
follows:  **Due  George  W.  Leonard,  deputy 
for  Z.  T.  Chenoweth,  sheriff  of  Randolph  coun- 
ty, one  hundred  and  forty  three  dollars  and 
seventy  five  cents,  it  being  amount  of  orders 
received  from  him  this  16th  day  of  July, 
1889.  Z.  T.  Chenoweth,  S.  R.  C."  From  tho 
decree  Leonard's  administrators  appeal. 

They  complain  of  the  action  of  the  court  in^ 
adopting  that  one  of  the  two  commissioner's 
statements  submitted  to  the  court  for  its 
decision  which  denies  to  Leonard  credit  for 
the  said  receipts  on  the  theory  that  they  were- 
appllcable  on  the  taxes  collected  by  Leonard 
as  payments  on  the  demand  based  on  such, 
collected  taxes.  Leonard's  side  claims  that 
the  moneys  specified  in  said  receipts  should 
not  be  applied  as  payments  on  the  barred 
demand  of  Chenoweth  against  Leonard  for 
taxes  collected  by  Leonard,  but  that  those^ 
receipts  should  be  treated  as  evidences  of  in- 
debtedness In  favor  of  Leonard,  and  credited 
to  Leonard  as  such  against  Chenoweth.  The 
Leonard  side  of  the  case  says,  first  that 
the  decision  of  this  court  is  res  judicata  to  fix 
and  settle  the  allowance  to  Leonard  of  the 
moneys  specified  In  the  said  receipts,  and  that 
whether  they  should  be  allowed  Leonard  as^ 
evidences  of  debt  against  Chenoweth  is  not 
an  op&i  question,  but  is  .foreclosed  by  the 
former  decision  of  this  court,  and  that  those 
receipts  must  be  treated,  not  as  payments, 
on  the  barred  taxes  collected  by  Leonard,  but 
as  debts  and  set-offs  against  the  dueblUs  of 
Chenoweth  against  Leonard;  and  the  Leon- 
ard side  says,  secondly,  that  if  even  the  for- 
mer decision  Is  not  conclusive  to  show  that 
said  receipts  must  be  allowed  as  debts  against 
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Chenoweth,  then  those  receipts  on  their  face 
show  that  they  are  not  payments  on  the  de- 
mand against  Leonard  for  the  barred  taxes 
collected  by  him,  but  are  evidences  of  debt 
for  Leonard  against  Chenoweth.  First  Is 
the  decision  of  this  court  conclusive  to  show 
that  those  receipts  are  to  be  allowed  as  evi- 
dences of  debt  for  Leonard  against  Cheno- 
weth, and  are  not  to  be  treated  as  payments 
on  the  barred  taxes  due  from  Leonard  to 
Chenoweth?  The  Leonard  side  argues  that 
this  court  decided  that  Leonard's  claim  against 
Chenoweth  for  half  the  fees  of  office  was  bar^ 
red,  and  could  not  be  allowed,  and  that  from 
this  it  follows  that  the  receipts  were  allow- 
ed to  Leonard;  that  the  commissioner,  in 
the  report  involved  in  the  case  when  it  was 
formerly  in  this  court,  had  allowed  those  re- 
ceipts to  Leonard's  credit;  and  that  whilst  the 
circuit  court  allowed  Chenoweth  the  taxes 
collected  by  Leonard,  and  credited  those  re- 
ceipts to  Leonard,  this  court  reversed  the  de- 
cree because  of  the  allowance  of  said  taxes 
to  Chenoweth,  it  logically  left  the  receipts  un- 
touched, left  them  as  allowances  in  favor  of 
Leonard,  and  did  not  reject  those  receipts, 
but  only  rejected  Leonard's  claim  for  half  the 
fees  of  office.  In  other  words,  it  rejected  one 
of  Leonard's  claims,  but  not  the  other.  Now, 
the  allowance  by  tiie  commissioner  of  those 
receipts  to  Leonard's  credit  was  not  excepted 
to  by  Chenoweth,  and  was  not  in  Issue  be- 
fore this  court  No  exception  put  them  in 
controversy.  This  court  did  not  pass  on  those 
receiptB.  It  held  Leonard's  account  against 
Chenoweth  for  half  the  fees  of  office  barred, 
and  Chenoweth's  demand  against  Leonard  for 
taxen  collected  barred,  but  did  not  pass  on 
those  receipts.  It  simply  reversed  the  de- 
cree in  toto,  and  remanded  the  case  for  a  new 
account  A  reversal  is  not  res  judicata  as 
to  matters  on  which  the  opinion  does  not 
pass,  unless  such  matters  were  necessarily 
passed  upon  in  reaching  the  decree  of  re- 
versaL  Rescission  as  to  these  receipts  was 
not  necessary  to  reach  a  reversal.  Beckwith 
v.  Thompson,  18  W.  Va.  103.  If  this  court 
had  only  modified  the  decree  of  the  circuit 
court  so  far  as  it  allowed  Leonard  his  half 
of  the  fees  of  office  and  allowed  Chenoweth 
the  taxes  collected  by  Leonard,  and  in  those 
respects  reversed  the  decree,  but  in  other 
respects  affirmed  It,  or  had  simply  reversed 
in  those  respects,  then  it  might  be  said  that 
those  receipts  were  involved  in  the  decision, 
and  were  to  be  allowed  Leonard,  But  this, 
even,  is  questionable.  A  total  reversal  wiped 
out  the  decree,  and  left  the  case  open  ex- 
cept as  to  the  Items  expressly  passed  on  in 
the  opinion.  True,  we  did  not  hold  those 
receipts  barred;  neither  did  we  h<^d  them 
debts.  The  circuit  court,  by  confirming  the 
report  did  allow  them  to  Leonard,  but  that 
confirmation  was  reversed.  The  opinion  does 
ooi  say  whether  those  receipts  were  good 
or  bad,  and  simply  because  they  were  not 
among  the  items  held  to  be  barred  did  not 
Imply  that  they  should  be  allowed  In  a  fur- 
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ther  account  It  is  only  by  inference  that 
it  is  sought  to  make  the  decision  operate  as 
allowance  of  those  receipts,  and  the  law  says 
that  a  decision  cannot  be  made  to  operate 
as  res  judicata  by  mere  uncertain  argument 
or  inference.  Bigelow  on  Estop.  152.  In- 
deed, it  may  be  said  that  the  inference  is  the 
other  way.  Chenoweth's  claim  for  taxes  col- 
lected was  allowed  against  Leonard  by  the 
report  and  decree,  and  the  receipts  were  al- 
lowed as  payments  thereon,  and,  as  such 
taxes  were  disallowed  by  the  decree  of  this 
court,  it  would  rather  follow  that  so,  too,  the 
receipts  wer^  disallowed.  The  Inference 
might  be  rather  that  the  receipts  were  re- 
jected than  that  they  were  allowed,  because 
they  were  only  allowed  by  the  circuit  court 
as  payments  on  the  demand  against  Leonard 
for  taxes,  and,  as  that  demand  was  held 
barred,  the  payments  would  go  with  them. 
In  short  the  inference  would  be  that  the  de- 
cree below  impressed  them  with  the  charac- 
ter of  payments  on  taxes,  and  hence  the  de- 
cision fixes  them  as  payments  on  those  taxes. 
If  there  is  any  res  judicata,  it  is  rather  that 
they  must  be  held  as  payments  on  those  tax- 
es, not  as  evidence  of  debt  against  Cheno- 
weth. But  I  do  not  assert  that  the  decree  is 
final  to  stamp  those  receipts  as  payments.  It 
is  only  an  inference.  They  might  be  set-oif s. 
But  the  decree  is  not  res  judicata  to  stamp 
them  as  evidences  of  debt 

In  the  next  places  are  those  receipts  In 
themselves,  regardless  of  our  former  deci- 
sion, payments,  or  ai^  they  evidences  of 
debt?  They  contain,  to  start  with,  the  word 
"received,"  a  word  so  universally  used  in  re- 
ceipts for  payments  that  it  stamps  the  pa- 
per as  evidenpe  of  a  payment  not  an  obliga- 
tion to  pay.  If  they  were  intended  as  notes, 
why  were  they  not  made  notes  or  duebills? 
And  why  do  they  not  contain  some  promises 
of  payment?  And  then  they  are  official  re- 
ceipts between  sheriff  and  his  deputy,  and 
that  alone  tell  us  that  they  are  payments  of 
some  demand  of  the  sheriff  against  his  dep- 
uty, if  they  did  not  specify  what  demand  it 
is.  We  know  from  th^  record  that  there 
was  then  existing  a  ktrger  claim  than  the  re- 
ceipts against  the  deputy  in  favor  of  the 
sheriff  for  taxes,  and  we  would  naturally  ap- 
ply the  moneys  on  that  demand,  if  the  re- 
ceipts showed  no  more  than  the  receipts  of 
such  money.  But  then  the  receipts  negative 
that  they  are  evidences  of  debt  because  they 
specify  that  the  moneys  were  to  go  as  pay- 
ments for  liability  "in  the  collection  of  tax- 
es." They  bind  Chenoweth  "to  account  to 
him  for  in  the  collection  of  taxes  in  the  sev- 
eral districts  of  Randolph  county."  Why 
shall  we  not  apply  them  as  payments  on 
those  taxes^  when  we  know  that  Lecmard 
was  at  the  time  indebted  to  Chenoweth  for 
taxes  collected?  Under  all  these  circum- 
stances what  other  constructions  can  be 
given  these  receipts?  When  those  payments 
were  made,  the  demand  for  the  taxes  was 
not  barred,  and  we  do  not  have  the  question 
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how  payments  shall  be  applied  when  part  of 
the  demand  la  barred  and  part  not  When 
the  parties  make  no  applications  of  pay- 
ments, the  law  applies  them  to  the  oldest  of 
several  debts.  Genin  v.  Ingersoll,  11  W.  Va. 
549.  Leonard  owed  Chenoweth  the  taxes 
and  dueblUs,  the  tax  demand  being  the  old- 
er. Bnt  we  do  not  have  to  rely  on  that  prln* 
clple,  for  the  reasons  that  the  receipts  them- 
selves say  on  what  particular  demand  they 
apply.  Therefore,  we  hold  that  those  re- 
ceipts go  as  payments  upon  Obenoweth's  de- 
mand for  taxes  collected  by  Leonard,  and 
cannot  be  allowed  as  debts  against  Cheno- 
weth. I  should  have  said,  though  it  is  not 
important,  that  the  word  "orders"  in  two  of 
the  receipts  does  not  change  their  import 
They  were  orders  on  the  sheriff,  lifted  by 
Leonard  as  deputy,  and  turned  over  by 
Leonard  to  Chenoweth  to  go  to  his  credit  in 
settlement  with  the  county  or  districta  They 
were  money. 

The  Chenoweth  side  excepts  to  the  com- 
putation of  Interest  on  the  duebills  given 
by  Leonard  to  Chenoweth.  The  commission- 
er's statement  combined  the  principal  of  all 
the  duebills  into  a  lump  sura,  and  deducted 
from  it  a  store  account  of  $80.06,  and  on 
the  balance  gave  interest  from  a  date  not 
given  to  October  10,  1902,  the  date  of  his  re- 
port, whilst  the  duebills  bore  interest  from 
different  dates,  and  thus  made  the  interest 
materially  less  than  the  duebills  call  for. 
This  is  cross-assigned  as  error  for  this.  It 
was  error  to  decree  the  sum  so  found.  The 
sum  which  should  have  been  decreed  is  $1,- 
S^3.14,  instead  of  $1,654.06.  Chenoweth's  rep- 
resentatives also  cross-assign  error  in  the  al- 
lowance of  a  store  account  tq  Leonard  of 
$80.06,  elalminif  that  it  is  barred  by  limita- 
tion; but  there  is  no  exception  for  this. 

Therefore  it  is  adjudged,  ordered,  and  de- 
creed that  the  decree  of  the  circuit  court  of 
Randolph  coimty  pronounced  on  the  15th  day 
of  May,  1903,  be  modified  so  that  there  be 
decreed  in  t&yot  of  the  estate  of  Chenoweth 
$1,843.14,  with  interest  from  the  10th  day 
of  October,  1902,  and  that  H.  Yokum  and 
Beulah  W.  Leonard  do  pay  out  of  the  assets 
fn  thehr  hands  as  administrators  of  George 
W.  Leonard,  deceased,  the  sum  $1,843.14, 
with  interest  from  the  15th  day  of  May,  1903, 
and  that  the  estate  of  said  liOonard  is  liable 
therefor,  and  do  pay  the  same;  and  that  the 
said  decree  of  the  circuit  court,  as  modified 
by  this  decree,  be  afilrmed. 


(55  W.  Va.  286) 

VAN  WINKLE  v.  CONTINENTAL  FIRE 
INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  15,  1904.) 

A.BBITRATION— VACATING    AWARD— REFUSAL   TO 
HEAR  EVIDENCE— MISTAKE. 

l.In  a  suit  to  set  aside  an  award  because 
the  arbitrators  refused  to  receive  or  hear  evi- 
dence,  and   it   appears   from   the   record   that 


plaintiff  had  full  notice  of  the  meetings  of  the 
arbitrators,  and  was  called  upon  several  times 
by  one  of  the  arbitrators  during  the  work  of 
the  arbitrators,  to  whom  plaintiff  famished 
some  bills  to  be  used  in  evidence,  and  said  he 
had  further  evidence  which  he  desired  to  pre- 
sent,  but  failed  to  appear  before  the  arbitrators 
or  offer  any  farther  evidence,  the  arbitrators 
cannot  be  held  to  have  refused  to  hear  or  con- 
sider his  evidence. 

2.  While  it  is  a  general  rule  that,  if  apprais- 
ers refuse  to  hear  or  consider  material  evidence* 
it  will  be  fatal  to  the  award,  it  is  also  true  that 
evidence  must  be  offered  before  it  can  be  re- 
jected. 

3.  Where  the  plaintiff  claimed  to  have  pa- 
pers material  to  his  interests  to  present  as  evi- 
dence before  the  arbitrators,  but  failed  to  appear 
or  present  them,  it  cannot  be  said  that  the  ar- 
bitrators rejected  material  evidence. 

4.  Prior  service  of  an  arbitrator  in  a  sunilar 
capacity  does  not  render  him  incompetent,  or 
invalidate  an  award  in  which  he  Joined,  in  the 
absence  of  evidence  showing  that  be  was  preju- 
diced. 

6.  Mistake  of  judgment  in  arbitrators  is  not 
sufficient  evidence  or  improper  conduct  on  their 
part  to  jastify  the  setting  aside  of  their  award 
by  a  court  of  equity. 

6.  An  arbitrator  cannot  contradict  an  award 
which  he  has  signed. 

(Syllabas  by  the  Court) 

Appeal  from  Circnit  Court,  Wood  County; 
L.  N.  Tavenner,  Judge. 

BUI  by  W.  W.  Van  Winkle  against  the 
Continental  Fire  Insurance  Company.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Reversed. 

Harry  P.  Camden,  for  appellant  Van  Win- 
kle &  Ambler  and  Mason  G.  Ambler,  for  ap- 
pellee, 

McWHORTER,  J.  W.  W.  Van  Winkle 
was  the  owner  of  the  one  undivided  half 
interest  in  a  building  In  the  city  of  Parkers- 
burg  known  as  the  "Academy  of  Music,*' 
upon  which  interest  he  had  two  policies  of 
fire  insurance,  of  $2,000  each—one  in  the  Con- 
tinental Insurance  Company,  and  the  other 
in  the  Westchester  Fire  Insurance  Company. 
In  December,  1895,  while  the  said  policies 
of  insurance  were  in  force,  tho  said  building 
was  partially  destroyed  by  fire.  Bach  of  the 
policies  contained  a  clause  by  which  It  was 
agreed  that,  In  the  event  of  disagreement  in 
the  amount  of  loss,  the  same  should  be  ascer- 
tained by  two  competent  and  distaiterested  ap- 
praisers; the  insured  and  the  company  each 
selecting  one^  and  the  two  so  chosen  to  select 
a  competent  and  disinterested  umpire;  the  ap- 
praisers together  then  to  estimate  and  ap- 
praise the  loss,  stating  separately  sound  value 
and  damage,  and,  falling  to  agree,  were  to 
submit  their  differences  to  the  umpire.  The 
awajrd  in  Mrritlng  of  any  two  to  determine  the 
amount  of  such  loss.  The  iniTared  and  the 
said  companies,  failing  to  agree  upon  the 
amoimt  of  loss,  entered  into  the  following 
agreement  in  writing  for  submission  of  their 
differences  to  arbitration: 

"This  agreement  made  and  entered  into 
by  and  between  W.  W.  Van  Winkle  of  the 
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First  part,  and  the  Insurance  Company  or 
Companies,  wluMe  name  or  names  are  signed 
beretOy  of  the  second  part,  each  tor  itself  and 
not  jointly. 

"Wltnesseth,  That  Stephen  Dayidson  and 
George  Hodgden  shall  appraise  and  ascer- 
tain the  sound  yalue  of  and  the  loss  upon  the 
property  damaged  and  destroyed  by  the  flre 
of  December  9, 1895,  as  specified  below.  Pro- 
vided, That  the  said  appraisers  shall  first 
select  a  competent  and  disinterested  umpire 
who  shall  act  with  them  in  matters  of  dif- 
ference only.  The  award  of  any  twp  of 
them,  made  in  writing,  in  accordance  with 
this  agreement,  shall  be  binding  upon  both 
parties  to  this  agreement  as  to  the  amount  of 
such  loss. 

*'It  Is  expressly  understood  that  this  agree- 
ment and  appraisement  is  for  the  purpose  of 
ascertaining  and  fixing  the  amount  of  sound 
value  and  loss  and  damage  only,  to  the  prop- 
erty hereinafter  described,  and  shall  not  de- 
termine, waive,  or  invalidate  any  other  right 
or  rights  of  either  party  to  this  agreement 

"The  property  on  which  the  sound  value 
and  the  loss  or  damage  is  to  be  determined  is 
as  follows,  to  wit: 

"W.  W.  Van  Winkle.  On  hU  undivided 
one-half  interest  in  the  two  and  three  story 
bricic,  slate  and  metal  roof  building,  known 
as  Academy  of  Music  occupied  on  first  fioor 
for  mercantile  purposes;  one  room  on  third 
floor  occupied  by  tenants  as  private  club 
or  lodge  room;  one  room  on  second  fioor  as 
clubroom  by  tenants  residue  of  building  occu-. 
pied  by  owners  as  public  hall,  dressing  rooms, 
ticket  ofilce  and  manager's  office  for  same 
situate  on  the  northwest  side  of  Juliana  Street, 
between  Fifth  and  Sixth  Streets  in  Parkers- 
buig.  West  Ya. 

"It  is  further  expressly  understood  and 
agreed  that  in  determining  the  sound  value 
and  the  loss  or  damage  upon  the  property, 
hereinbefore  mentioned,  the  said  appraisers 
are  to  make  an  estimate  of  the  actual  cash 
cost  of  replacing  or  repairing  the  same,  or  the 
actual  cash  value  thereof,  at  and  immediately 
preceding  the  time  of  the  fire;  and  in  case 
of  depreciation  of  the  property  from  use, 
age,  condition,  location  or  otherwise,  a  proper 
deduction  shall  be  made  therefor. 

"In  Witness  Whereof,  we  have  hereunto 
set  our  hands,  at  Parkersburg,  W.  Va.,  this 
3d  day  of  January,  1896.  W.  W.  Van  Win- 
kle. 8.  T.  Carter  for  Westchester  Fire  Insur- 
ance Co.  of  New  York.  E.  B.  Cole  for  Con- 
tinental Insurance  Co.,  of  New  York." 

The  said  appraises  mentioned  in  the  agree- 
ment were  duly  sworn  on  the  6th  day  of 
January,  1896»  to  "act  with  strict  impartiality 
In  making  an  appraisement  and  estimate  of 
the  sound  value  and  the  loss  and  damages 
upon  the  property  hereinbefore  mentioned  in 
accordance  with  the  foregoing  appointment, 
and  that  we  will  make  a  true.  Just  and  con- 
scientious award  of  the  same  according  to  the 
best  of  our  knowledge,  skill,  and  Judgment 
We  are  not  related  to  the  assured,-  either  as 


creditor  or  otherwise,  and  are  not  Interested 
in  said  property,  or  the  insurance  thereon. 
[Signed]  Stephen  Davidson,  George  Hodg- 
den, Appraisers."  The  said  appraisers  then 
selected  as  umpire  M.  F.  Oeisey,  of  Wheel- 
ing, to  settle  matters  of  difCerence  between 
them  in  said  appraisement  On  the  14th  of 
January,  1896,  at  the  request  of  Appraiser 
Davidaoo,  and  with  the  consent  of  George 
Hodgden,  0.  T.  Hickman,  of  Clarksburg,  W. 
Va.,  was  substituted  for  said  Geisey  as  um- 
pire; and  on  the  15th  day  of  January  said 
Hickman  accepted  the  appointment  of  umpire, 
and  took  the  oath  to  act  with  strict  impar- 
tiality in  all  matt»!8  of  difTerence  only  that 
should  be,  submitted  to  him  in  connection 
with  his  appointment  and  that  he  would  give 
a  true,  Just  and  consdeiitiouf  award,  accord- 
ing to  the  best  of  his  knowledge,  skill,  and 
Judgment  and  that  he  was  not  related  to 
any  of  the  parties  to  the  agreement  nor  In- 
terested, as  a  creditor  or  otherwise,  In  the 
pro|>erty  or  Insurance.  After  having  dischar- 
ged their  duties  under  said  agreement  and 
appointment  the  said  appraisers  and  umpire 
made  the  following  award: 

"To  the  Parties  Interested:  We  have  care- 
fully examined  the  premises  and  remains  of 
the  property  hereinbefore  specified,  in  accord- 
ance with  the  foregoing  appointment  and 
have  determined  the  sound  value  to  be  twelve 
thousand  dollars,  and  the  loss  and  damage  as 
a  whole  to  be  six  thousand  twenty-nine  and 
*Vi*o  dollars.  Witness  our  hands  this  15th 
day  of  January,  1896.  Stephen  Davidson, 
Geo.  Hodgden,  Appraisers.  C.  U  Hickman, 
Umpire." 

At  the  June  rules,  1896,  W.  W.  Van  Winkle 
filed  in  the  clerk's  office  of  the  chrcuit  court  of 
Wood  county  his  bill  in  chancery  against  the 
said  insurance  comiMUies,  George  Hodgden, 
Stephen  Davidson,  and  O.  Lk  Hickman,  char- 
ging that  the  said  award  was  void  and 
should  be  set  aside  by  reason  of  misconduct 
of  the  appraisers,  and  by  reason  of  mistakes 
set  forth  in  the  bill,  because  of  miscalcula- 
tions  therein  and  omissions  of  property  that 
should  have  been  included,  by  calculations  of 
short  quantities  when  true  quantities  should 
have  been  inserted,  for  unfairness  and  injus- 
tice, and  praying  that  ^  the  court  could  not 
revise  the  award,  it  should  be  set  aside  and 
rendered  null  and  void,  and  that  the  court 
would  decree  plaintiff  entitled  to  the  full 
amount  of  the  policies,  and  that  the  court 
decree  the  $2,000  against  each  of  said  com- 
panies, with  interest  from  the  2d  day  of 
March,  1896,  and  that  the  said  several  par- 
ties mentioned  be  made  iMurties  to  the  Dill, 
and  be  required  to  answer  the  same  under 
oath,  and  for  general  relief. 

The  said  defendant  companies,  on  the  20th 
of  July,  filed  their  Joint  demurrer  to  the  plain- 
tiff's bill,  in  which  the  plaintiff  Joined,  and 
afterwards,  on  the  8th  of  August  1896,  the 
demurrer  was  overruled  by  the  court  and 
leave  granted  defendants  to  file  their  an- 
s\^er,  and  on  the  7th  day  of  September  the 


M 


47  80UTHEA8TBRN  BEPORTBB. 


(W.Va. 


nld  defendant  companies  filed  their  Joint 
and  separate  answer,  in  which  they  denied 
the  material  allegations  of  the  bill.  Deposi- 
tions were  taken  and  filed  in  the  cause,  and 
on  the  5th  day  of  February,  1903,  the  cause 
was  heard  on  the  process  duly  executed,  and 
the  orders  and  proceedings  had  in  the  cause, 
the  said  answer  and  general  replication,  and 
the  bill  taken  for  confessed,  and  set  for  hear- 
ing at  the  rules  as  to  the  other  defendants, 
except  Hodgden,  and  upon  the  depositions 
taken  on  behalf  of  the  parties  respectively,  on 
the  orders  and  decrees  theretofore  made  and 
the  papers  formerly  read;  and  the  court,  be- 
ing of  opinion  that  the  award  complained  of 
In  plalntlfiTs  bill  was  unfair,  unjust,  and  im- 
prop»,  and  that  the  same  should  be  set  aside 
as  a  fraud  on  the  rights  of  plaintiff,  decreed 
that  the  award  dated  the  16th  of  January, 
and  purporting  to  award  to  plaintiff  the  sum 
of  13,010.42,  be  vacated,  annulled,  and  set 
aside,  and  held  as  null  and  void,  and  decreed 
that  each  of  said  Insurance  companies  pay  to 
the  plaintiff  |2,825,  being  the  amount  of  $2,- 
000  with  interest  thereon  from  the  2d  day  of 
March,  1896,  until  the  date  of  the  decree^ 
with  interest  on  each  of  said  sums  from  the 
date  of  the  decree  until  paid,  and  awarded 
execution  against  each  of  said  defendant  com- 
panies for  the  amounts,  respectively;  each  ex- 
ecution to  Include  one-half  the  costs  of  the 
decree.  From  which  decree  the  defendant 
companies  appealed. 

The  first  assignment  of  error  is  the  over- 
ruling of  the  demurrer  to  plaintiff's  bill. 
The  court  is  of  opinion  that  the  allegations 
of  the  bill  are  sufficient,  and  that  the  demur- 
rer was  properly  overruled;  and,  in  view  of 
the  circumstances  and  facts  In  the  case,  the 
court  deems  it  unnecessary  to  discuss  the 
demurrer.  Appellants  say  the  decree  is  con^ 
trary  to  the  law  and  the  evidence  in  the  case, 
and  that,  if  the  evidence  shows  any  error 
whatever,  in  the  award,  it  was  a  mere  error 
of  Judgment,  without  fraud  or  mutual  mis- 
take, and  such  error  is  not  sufficient  to  over- 
throw the  award;  that  the  decree  errone- 
ously substituted  the  Judgment  of  Stephen 
Davidson  and  H.  M.  Patton,  an  architect, 
for  the  Judgment  of  the  said  Stephen  David- 
son, George  Hodgden,  and  O.  T.  Hickman, 
acting  as  sworn  appraisers  and  umpire,  re- 
spectively. "This  is  simply  to  overthrow 
an  award  of  appraisers  duly  selected  by  both 
parties,  and  sworn  to  impartially  perform 
their  duties,  because  an  award  of  two  indi- 
viduals, of  ex  parte  selection,  and  not  sworn, 
is  Inconsistent  or  In  conflict  with  if'— and 
that,  if  the  award  of  the  appraisers  should 
be  set  aside  for  any  good  reason  shown,  there 
is  no  evidence  on  which  to  predicate  a  decree 
for  the  full  amount  of  the  policies  in  each 
company,  and  that  it  was  error  to  enter  such 
decree. 

The  principal  grounds  relied  on  by  the 
plaintiff's  counsel  -  in  his  brief,  as  well  as 
oral  argument  for  setting  aside  the  award, 
Is  the  want  of  notice  of  the  meetings  of  the 


appraisers,  and  an  opportunity  to  be  inresent 
and  present  his  evidence.  There  Is  no  allega- 
tion in  the  bill,  nor  complaint  therein,  that 
he  had  no  notice  of  such  meeting.  There 
is  an  allegation  in  the  bill  that  plaintiff  "was 
not  called  upon,  nor  was  he  present,  although 
he  had  expressed  a  desire  to  Mr.  Davidson 
to  present  papers,  and  to  offer  evidence  as  to 
certain  facts,  as  before  stated."  He  fur- 
ther alleges  "that  he  was  not  present  at  any 
of  the  sessions  of  the  said  appraisers,  nor 
when  they  were  holding  their  sessions  with 
the  so-called  or  supposed  umpire;  that  he 
had  requested,  through  Stephen  Davidson, 
one  of  the  appraisers,  tliat,  inasmuch  as  tlie 
entire  inside  of  the  greater  and  most  valuable 
portion  of  the  building  had  burned  out,  and 
that  the  facts  and  circumstances  connected 
therewith,  as  to  material,  construction,  cost 
and  condition,  was  a  matter  of  evidence^  and 
could  not  be  determined,  nor  seen  nor  known, 
except  from  evidence  as  to  what  existed 
there  before  the  fire,  and  which  had  been 
entirely  consumed,  inclusive  of  the  roof  down 
to  the  second  and  first  fioors,  that,  before  the 
arbitrators  concluded,  your  orator  would  like 
to  present  bills,  accounts,  plans,  specifications, 
and  other  evidence,  if  necessary,  to  Inform 
the  appraisers  of  the  character,  material,  and 
quality  of  the  construction,  and  the  property 
thnt  was  consumed  in  said  fire,  and  b^ng  a 
part  and  parcel  of  said  building;  and  the 
said  Davidson,  who  had  made  out  the  detail 
statement  of  loss  which  accompanied  said 
proofs  of  loss,  and  which  fact  was  known  to 
said  companies  before  the  agreement  was 
made,  did  come  to  your  orator  and  get  some 
accounts,  but  very  few,  but,  notwithstanding 
he  took  such  accounts,  your  orator  is  Informed 
and  believes  that  the  said  George  Hodgden 
refused  to  consider  the  same,  or  to  be  in- 
formed or  advised  by  what  they  contained, 
and  also  the  said  umpire,  as  your  orator  is 
informed  and  believes,  refused  to  consider 
them,  and  also  refused  to  hear  any  evidence 
of  any  kind  on  the  part  of  your  orator^ 
claiming  that  this  was  an  appraisement,  in 
which  it  was  not  necessary  to  hear  evidence, 
but  they  were  to  form  their  opinion  inde- 
pendent thereof,  from  a  view  of  the  prem- 
ises, for  which  your  orator  claims  they 
could,  at  most,  merely  theorize  and  speculate 
as  to  many  parts  and  portions  of  the  build- 
ing, construction,  and  decoration,  and  other 
details,  where  the  subject  Itself  had  been 
entirely  consumed  by  fire."  Stephen  Darid- 
son  was  the  builder  who  made  out  the  proof 
of  loss  for  the  plaintiff  after  the  fire,  and  was 
chosen  by  plaintiff  as  one  of  the  appraisers, 
and  who  also  had  suggested  the  name  of  O. 
L.  Hickman  for  umpire,  to  be  substituted  for 
Mr.  Gelsey,  of  Wheeling.  Mr.  Davidson,  a 
witness  for  plaintiff,  testifies  that  the  apprais- 
ers had  the  plans  and  specifications;  which 
he  says  **were  very  explicit  and  plain,  by 
elevation  and  floor  plans  and  sections  and 
cross-sections,  so  that  they  amply  showed 
every  part  of  the  building.**    He  stated  that 
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at  two  or  three  ttmes  he  got  bills  from  the 
plaintiff;  that  he  had  the  bills  for  deoora- 
tions^  painting,  and  some  lumber  bills;  they 
were  not  all  that  plaintiff  said  he  had;  that 
the  plaintiff  said  he  had  other  papers  that  he 
desired  to  present  as  evidence  showing  the 
entire  eonstmction  of  the  bnilding  in  de- 
tail; that  witness  presented  plaintUTs  re- 
quest to  the  appraisers,  and  told  them  that 
he  wanted  to  be  heard  before  the  appraise- 
ment was  closed.  Although  i^aintiff  knew 
of  the  meetings,  and  that  the  appraisers 
were  in  session,  and  he  presented,  through 
Mr.  Davidson,  one  of  the  appraisers,  some 
papers  and  bills,  yet  he  did  not  present  hlm- 
belf  or  make  known  to  them  what  particular 
evidence  he  desired  to  present  Plaintiff 
relies  very  strongly  on  the  case  of  Goons  v. 
Goons  (Va.)  28  8.  B.  885,  64  Am.  8t  Rep. 
804.  That  was  a  case  where  it  was  spe- 
dflcally  alleged  that  the  umpire  or  Ihird 
arbitrator,  without  giving  any  notice  to  plain- 
tiff, and  without  his  knowledge  or  coosent 
and  without  hearing  any  evidence,  made  up 
bis  award  solely  and  exclusively  upon  state- 
ments the  two  arbitrators  made  in  the  ab- 
sence and  without  the  knowledge  of  the  plain- 
tiff. This  cannot  apply  to  the  case  at  bar, 
when  there  is  no  complaint  in  the  bill  what- 
ever for  want  of  notice  of  any  of  the  meetings 
fat  the  arbitrators,  with  or  without  the  pres- 
ence of  the  umpire.  It  appears  that  the 
proofs  of  loss  were  made  up  in  the  first  in- 
stance for  the  plaintiff  by  Davidson  from 
the  plans  and  spedflcations  of  the  building, 
and  the  same  which  the  arbitrators  had  be- 
fore them  in  making  up  thehr  award.  Ap- 
pellee also  relies  upon  the  case  cl  McGor- 
mick  V.  Blackford,  4  Grat  183.  That  was 
a  case  where  the  arbitrators  had  adjourned 
to  enable  the  parties  to  take  the  testimony 
of  a  particular  witness.  Before  they  were 
to  meet  again,  one  of  the  parties  wrote  to 
one  of  the  arbitrators,  requesting  them  to 
meet  at  a  time  specified;  stating  that  he  wish- 
ed to  be  present,  and  that  he  had  papers 
which  would  throw  light  upon  the  subject 
The  deposition  of  the  witness  for  whose  tes- 
timony the  adjournment  was  liad  having 
been  taken,  the  arbitrators,  at  the  request 
of  one  of  the  parties,  met  and  made  their 
award  in  the  absence  of  the  party  who  had 
writtNi  expressing  a  wish  to  be  present  and 
without  any  notice  to  him,  and  before  the 
time  he  had  specified.  This  was  held  to  be 
misbehavior  in  the  arbitrators.  That  could 
hardly  be  authority  in  this  case,  where  the 
party  bad  full  knowledge  of  the  meetings^ 
and  did  not  ask  to  be  present  nor  did  he  ask 
to  present  any  particular  or  specific  evi- 
dence^ which  he  had  an  opportunity  to  do  If 
he  had  se^i  proper  to  be  present  at  the  meet* 
Ing  of  the  arbitrators.  So  in  the  case  of 
Halstead  v.  Seaman,  82  N.  Y.  27, 37  Am.  Rep. 
636»  In  that  case  the  parties  entered  into 
an  agreement  for  an  arbitration  to  be  "con- 
ducted and  decided  upon  the  principle  of 
fair   and   honorable   dealing   between    man 


and  man.**  On  the  hearing  the  parties  pre- 
sented written  statements,  and  were  heard. 
Plaintiff,  on  the  second  and  third  meetings 
of  the  arbitrators,  offered  to  produce  wit- 
nesses Sheldon  and  Brown  to  contradict  the 
written  statements  made  by  the  opposite 
party;  but  the  majority  <tf  the  arbitrators 
declined  to  allow  it  on  the  ground  that  it 
was  prohibited  by  the  submission.  The  low- 
er court  sustained  the  award.  See  52  How. 
Prac.  41&.  But  the  same  was  reversed  by 
the  Gourt  of  Appeals^  as  dted  above.  If 
plaintiff  in  the  case  at  bar  had  appeared  and 
offered  any  definite  testimony  or  evidence 
proper  to  be  introduced,  and  had  been  denied 
the  privilege  of  being  heard,  this  authority 
would  be  applicable  to  his  case;  but  this  he 
failed  to  do,  and  contented  himself  by  send- 
ing by  Davidson  papers  and  bills  when  called 
on  for  them,  but  did  not  appear  in  person 
or  by  counsel  to  offer  documentary  or  other 
evidence,  although  he  knew  the  arbitrators 
were  In  session,  passing  upon  his  rights,  pur- 
suant to  his  agreement  submitting  same  to 
them.  Plaintiff,  Van  Winkle,  states  in  his 
testimony  that  he  told  Hodgden,  in  the  pres- 
ence of  Mr.  Davidson,  that  when  they  made 
their  examination,  before  closing  any  ap- 
praisement he  desired  to  introduce  evidence 
as  to  certain  material  and  general  matters 
as  to  such  loss.  At  the  time  or  shortly  after 
there  were  placed  In  the  hands  of  the  ap- 
praisers the  plans  of  said  building,  together 
with  the  specifications  under  which  the  build- 
ing was  originally  erected.  That  during  the 
time  that  they  were  in  session  as  appraises, 
Bir.  Davidson  came  to  him,  and  wanted  some 
bills,  which  he  gave  him.  They  were  bills 
for  the  decorations  of  the  walls,  and  the  bill 
>of  the  Parkersburg  Mill  Gompany  fbr  the 
lumber  that  had  gone  into  the  building,  and 
they  were  returned  to  him  afterwards  with 
the  statement  that  the  other  appraisers  had 
refused  to  look  at  them.  That  Davidson 
came  to  his  office  several  times  and  request- 
ed papers,  which  he  did  not  then  recall,  out- 
side of  the  bills  mentioned.  That  he  called 
his  attention  several  times  that  when  they 
were  ready  he  wanted  to  Insist  upon  his  right 
to  introduce  testimony  as  to  what  had  been 
destroyed,  a  great  portion  of  which  had  been 
entirely  consumed.  That  he  was  never  per- 
mitted to  introduce  any  such  testimony,  but 
upon  the  contrary,  was  very  much  sur- 
prised to  receive  from  Mr.  Davidson  a  pur- 
ported copy  of  the  ai^raisement  accompa- 
nied by  the  statement  that  they  did  not  hear 
any  testimony,  and  did  not  think  it  necessary. 
On  cross-examination  he  was  asked  to  pro- 
doce  the  bills  for  examination  that  he  had 
desired  to  lay  before  the  appraisers.  He  pro- 
duced two  large  packages  of  bills,  marked  on 
the  back,  "Academy  of  Music,  Proprietary 
Vouchers,  1882  to  1888,  Package  number  1, 
Package  number  2,"  and  stated  they  extend- 
ed over  the  period  indicated.  When  asked 
what  one  of  the  bills  he  desired  to  produce 
before  the  appraisers,   he  said  he  did  not 
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know  of  any  partlcnlar  bill;  he  was  going 
to  use  .the  package  as  the  case  required,  if 
the  evidence  had  been  admitted;  that  there 
were  a  great  many  of  thoee  bills  that  were 
pertinent  on  the  queatlon  of  price  and  ma- 
terlaH  but  that  he  had  not  picked  out  any 
of  the  bills  which  he  desired  to  snbmit;  that 
he  had  given  to  Mr,  Davidson  the  bills  for 
lumber  and  the  bills  in  relation  to -decora- 
tion; that  Mr.  Davidson  had  come  and  asked 
for  them.  He  wanted  to  take  them  where 
the  appraisers  were  in  session.  He  also  pro- 
duced the  plans  and  speclflcations»  which 
were  the  same  that  the  appraisers  had  at  the 
time  they  made  the  appraisement  It  was 
clearly  the  duty  of  plaintiiC,  when  he  knew 
the  appraisers  were  in  session,  considering 
the  matters  submitted  to  them,  to  lay  his 
evidence  before  them,  and  offer  such  oral  tes- 
timony as  he  might  deem  prop»  to  assist 
the  arbitrators  to  arrive  at  a  Just  conclusion; 
and  it  was  not  the  duty  of  the  arbitrat(»B  to 
send  to  plaintiff  ftom  time  to  time  for  such 
evidence  as  he  might  desire  to  submit  Hodg* 
den,  one  of  the  appraisers,  testifled  that  he 
never  heard  of  any  request  made  by  the 
plaintiff  to  be  present  at  the  session  of  the 
appraisers.  When  asked:  *^Were  any  bills 
or  accounts  or  plans  and  specifications  pre* 
sented  by  Mr.  Van  Winkle  to  the  appraisers 
that  you  refused  to  consider?  A.  No,  sir; 
nothing.  Only  Mr.  Davidson  wanted  me  to 
take  a  lot  of  bills  for  lumber,  and  I  said  that 
I  would  not  do^  because^  when  I  see  a  piece 
of  work  right  before  my  eyes,  I  would  not 
think  for  a  moment  to  have  some  one  else 
to  come  and  tell  me  what  that  was  worth. 
I  would  not  consider  myself  a  competent  ap- 
praise. Some  painting,  papering,  and  deco* 
rations  that  were  destroyed,  I  did  conside 
the  bills  for  them."  Mr.  Hickman,  the  um- 
pire, testifies  that  there  was  some  littie  dif* 
ference  between  the  appraisers  as  to  the 
value  of  the  painting,  papering,  and  decora- 
tions—something on  that  line-iind  that  Mr. 
Davidson  went  out  somewhere  and  got  a  bill 
for  papering,  and  brought  it  in,  and  what 
arrangement  there  was  made  between  the 
appraisers  he  did  not  know.  It  was  not  re- 
ferred to  him  any  mora  He  states  that  he 
heard  no  effort  to  present  any  other  papers 
that  were  refused  by  the  appraisers  or  by 
witness  and  Mr.  Hodgden;  that  he  would 
have  no  right  to  refuse  any  papers  offered. 
He  stated  that  Mr,  Davidson  and  Mr.  Hodg- 
den participated  In  the  calculations  and 
measurements^  and  that  he  never  heard  or 
saw  anything  of  Mr.  Davidson  being  ex- 
cluded from  such  participation;  that  wit- 
ness  had  had  no  meetings  with  Hodgden  at 
which  Mr.  Davidson  was  not  present,  or  with 
Davidson  when  Hodgden  was  not  present 
Mr.  Davidson  was  asked  what  items  he  and 
Hodgden  disagreed  upon  in  making  their 
calculations.  He  said:  **Well,  we  disagreed 
about  the  brickwork.  I  did  not  think  he  was 
counting  brick  enough.  We  disagreed  in  re- 
gard to  the  galvanised  ironwork.    We  dis* 


agreed  in  regard  to  the  papering  and  deco- 
rating. We  disagreed  in  regard  to  the  stone- 
work, and,  I  believe,  in  the  painting**~and 
does  not  remembe  whether  these  were  all; 
they  might  have  been,  and  might  not;  that, 
when  they  disagreed,  and  submitted  th^ 
disagreement  to  Hickman,  he  always  agreed 
with  Hodgden.  Hodgden  testifled,  when  ask- 
ed about  what  items  he  and  Daridson  dis- 
agreed, tiiat  the  brickwork  was  the  main 
item,  and  he  thinks  the  galvanized  iron  was 
another,  and,  he  thinks,  painting,  too,  but 
that  he  remembered  the  brick  and  galvanised 
cornice  distinctiy.  And  on  cross-ezamlnatibn 
Hodgden  was  asked  to  specify  particulariy 
on  what  articles  of  appraisement  or  materials 
he  and  Davidson  disagreed,  and  were  sub- 
mitted to  the  umpire.  His  answer  was: 
"One  of  them  was  the  brickwork— that  I 
know  very  positive— and  the  galvanized  lr<»). 
I  can't  recall  any  other  that  we  had  very 
much  difference  regarding.  It  all  went  along 
smoothly.  These  two  Items  was  the  only 
two  we  had  any  difference  In  at  all.  Pos- 
sibly there  might  have  been  a  littie  differ- 
ence in  the  painting.  I  think  he  brought 
your  bills  over  about  this  papering  and  paint- 
ing. There  was  a  talk  among  ail  of  us  to- 
gether about  the  papering  and  painting.  I 
have  an  idea  that  we  used  your  bills.  I  said 
It  was  not  out  of  the  way  very  much.  I 
had  no  word  with  Mr.  Davidson  at  no  time. 
Shock  hands  and  laughed,  and  I  supposed 
that  was  the  end  of  it"  Hickman,  the  um- 
pire, testified  that  Mr.  Hodgden,  Mr.  David- 
son, and  himself  went  to  the  building.  There 
seemed  to  be  a  difference  between  the  ap 
praisers  as  to  a  few— two  or  three  or  four- 
different  points.  **I  don't  just  remember  or 
recollect,  except  probably  three  I  can  recall 
very  distinctiy.  There  were  two  places  in 
the  brick  wall— probably  three  places— they 
could  not  agree  as  to  where  the  wall  should 
come  down  to,  and  another  difference  I  re- 
member of  passing  on  was  as  to  the  value 
of  the  galvanized  iron  cornice,  and  another 
as  to  the  value  of  square  feet  of  the  stone 
coping."  He  states  that  the  two  appraisers 
pointed  out  the  difference  that  they  desired 
him  to  settle.  "On  the  building  they  spoke 
as  to  where  the  pressed-brick  firont  should 
come  down  to,  and  also  the  common  brick 
at  the  rear  of  the  building.  I  think  there 
were  two  places  on  the  rear  of  the  building 
that  was  cracked  over  the  window,  and  an- 
other place  near  the  rear  on  the  right-hand 
wall,  as  you  stand  in  front  of  the  building, 
that  was  In  dispute  as  to  where  they,  should 
come  down  to  to  be  rebuilt  to  make  it  good. 
That  tiie  matter  of  the  price  of  st<me  c<^ing 
item  was  taken  up  when  they  were  in  the 
building  or  on  the  building,  but  the  matter 
of  galvanized  iron  cornice  was  taken  up  at 
the  office;  the  number  of  feet  was  talked  of 
between  the  two  gentiemen,  Mr.  Davidmn 
and  Mr.  Hodgden.  I  remember  of  taking  a 
catalogue  and  selecting  a  cornice  of  about 
the  same  make  as  the  old,  and  deducting  the 
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dlscoant  on  lt»  and  fixed  the  value  at  that 
That  was  what  we  done  in  the  office."  With 
reference  to  the  difl^rrace  as  to  the  walls, 
he  was  asked  what  examination  was  made 
by  him,  when  he  stated:  *'Well,  I  went  up 
throngh  the  building,  and  looked  at  the  build- 
ing out  through  the  windows,  and  examined 
the  nature  of  the  crack  in  the  rear  wall,  and 
then  we  went  down  on  the  giouna  and 
around  the  building,  and  looked  from  the 
joound  up,  and  looked  alao  in  front;  and  I 
fixed  the  places  as  to  where  I  considered  it 
right  the  walls  should  come  down  to;  and 
as  to  the  number  of  bricks,  and  the  value 
of  the  same^  to  replace  the  same,  I  made  no 
estimate.  The  figuring  was  done  by  the  ap- 
praisers." 

In  Fluhapty  r.  Beatty,  22  W.  Va.  698  (Syl., 
point  6),  it  is  held:  "If  the  arbitrators  un* 
reasonably  refuse  to  hear  competent  witness- 
es offered  by  either  party,  this  is  such  gross 
misconduct  as  to  vitiate  the  award."  It  is 
not  contended  in  the  case  at  bar  that  plain- 
tiff offered  any  particular  evidence  to  the 
arbitrators  which  was  rejected,  or  that  he 
appeared  before  them  to  ksk  to  offer  evi- 
dence. It  is  only  shown  that  he  told  one  of 
the  arbitrators  that  he  had  bills,  etc.,  that 
he  wished  to  lay  before  them,  but  did  not  say 
what  they  were,  and  in  his  deposition  states 
that  he  did  not  know  what  pairticular  bills, 
but  he  only  expected  to  offer  them  as  oc- 
casion might  require.  He  offered  nothlni^ 
that  was  rejected.  It  is  shown  by  the  testi- 
mony that  the  bills  he  placed  in  the  hands  of 
Davidson  were  considered.  In  Stemmer  v. 
Insurance  Company,  83  Or.  66,  49  Pac.  588, 
53  Pac.  496  (Syl.,  point  9,  it  is  held:  "While 
it  is  a  genera]  rule  that.  If  appraisers  ex- 
clude material  testimony,  it  will  be  fatal  to 
the  award,  it  is  also  true  that  testimony  must 
be  offered  before  it  can  be  rejected,  so  that, 
where  the  insured  only  announces  that  he 
was  willing  to  produce  witnesses  on  a  certain 
point,*  without  actually  offing  them,  it  can- 
not be  said  that  the  arfoitratoi's  rejected  per- 
tinent testimony."  This  is  about  the  case 
here.  The  plaintiff,  without  going  before  the 
arbitrators,  or  in  any  way  presenting  the  evi- 
dence which  he  said  he  had,  and  wanted  con- 
sidered, simply  Intimated  to  one  of  the  ap- 
praisers that  he  had  evidence  which  he  de- 
sired thenn  to  consider,  but  never  offered  it; 
and  certainly  he  cannot  contend  that  he  had 
no  opportunity  to  offer  it 

It  is  alleged  in  the  bill,  and  attempted  to 
be  proven,  that  the  appraiser  George  Hodg- 
den  was  incompetent  because  of  partiality; 
^  that  he  himself  tiad- asserted  that  he  was  the 
appraiser  in  the  interest  of  the  insurance 
companies,  and  that  his  conduct  was  such  as 
to  indicate  that  he  considered  himself  and 
was  acting  as  the  agent  of  said  companies, 
rather  than  a  disinttoested,  unprejudiced,  im- 
partial appraiser,  and  that  his  efforts  were  to 
minimize  the  loss  and  damages  in  so  far  as 
he  possibly  could,  and  at  the  same  time  pre- 
tending to  be  tall  and  impartial,  and  that  his 


treatment  of  his  co-appraifrer.  after  the  um- 
pire was  present,  was  to  treat  him  with  dis- 
courtesy, and  not  consult  him  in  any  way, 
and  that  he  and  the  umpire  attempted  to 
make  such  appraisement  independently  of  the 
said  appraiser  Davidson,  and,  by  ignoring 
him,  i»actically  substituting  the  said  um- 
pire, who  was  not  in  any  sense  an  appraiser, 
and  could  only  pass  upon  matters  oC  disagree- 
ment between  the  two,  in  place  and  stead  of 
said  Davidson;  that  the  said  appraisers  were 
considering  in  the  office  of  the  agents  of  said 
insurance  companies,  in  the  dty  of  Parkers- 
burg;  and  that  the  agents  were  a  part  of  the 
time  present  Davidson,  in  his  testimony  Ayr 
plaintiff,  was  asked  what  Hodgden  said  to 
him,  or  in  his  presence,  rehitive  to  his  busi- 
neen  as  appraiser  of  losses,  and  for  whom. 
'*A.  Well,  of  course^  he  represented  that  he 
was  here  for  the  insurance  companies,  and 
was  working  for  them.  I  do  not  know  that 
he  said  that  that  was  his  business  alone.  I 
don't  remember  that  he  said  anything  about 
having  been  engaged  in  that  business  gen- 
erally, but  he  spoke  several  times  of  having 
been  employed  for  that  business."  Did  not 
remember  the  language  he  used,  and  did  not 
remember  of  hearing  him  say  anythlpg  about 
having  seen  the  proofs  of  loss  in  the  case, 
but  witness'  impression  was  that  he  had  seen 
them.  Davidson  states  that,  when  Mr. 
Hodgden  first  came  to  Parkersburg,  witness 
was  sick,  and  could  not  attend  to  the  busi- 
ness, and  Hodgden  returned  to  Pittsburg,  and 
when  he  returned  the  second  time  he  told 
Hodgden  that  he  couldn't  work  with  Mr. 
Gteisey,  who  had  been  chosen  umpire,  for  the 
reason  that  he  believed  he  was  an  expert,  fol- 
lowing that  business;  that  he  thought  he  got 
this  idea  largely  from  Hodgden*s  conversa- 
tion on  the  previous  visit;  that  Mr.  Van  Win- 
Ide  came  to  his  house,  and  he  told  him  he 
could  not  work  with  that  man,  and  that 
Hodgden  and  he  were  going  to  disagree,  and 
that  he  was  not  willing  to  submit  to  Mr. 
Geisey,  and  told  him  he  could  not  serve  with 
Geisey,  and  wanted  some  one  entirely  disin- 
terested, and  that  had  not  been  posted;  that 
Hodgden  had  intimated  to  him  that  he  had 
seen  and  had  a  conversation  with  Geisey; 
did  not  say  so,  In  Just  so  many  words,  but 
led  him  to  believe  In  his  conversation,  and, 
in  making  the  calculations,  the  firq^  thing 
that  Mr.  Geisey  would  agree  with  him;  that 
Hodgden  said  he  did  not  expect  to  consider 
the  walls;  that  he  was  going  to  finish  the 
balance,  and  leave  that  to  the  umpire.  That 
was  first  motioned  when  they  went  to  the 
notary's  office.  They  talked  there  for  a  while 
about  Mr.  Geisey  and  about  the  walls,  and 
a  question  came  up  about  the  walls  while 
they  sat  there,  and  he  made  the  remark  that 
he  would  not  consider  them  anyhow;  that  he 
would  go  home  and  submit  that  matter  to  the 
umpire.  *'Q.  You  stated  before  that  you  and 
Mr.  Hodgden,  after  that,  on  the  same  dayt 
went  up  and  examined  the  building  and  the 
walls,  and  you  could  not  agree  as  to  the 
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foBS?  A.  Well,  we  did  not  try  to  agree.  I 
found  that  his  opinion  was  different  from 
mine  in  regard  to  them,  and  we  went  on  with 
the  other  work."  Mr.  Hodgden,  in  his  testi- 
mony, flatly  denies  that  he  intimated  to  Mr. 
Davidson  that  he  had  seen  Mr.  Geisey  and 
had  a  conversation  with  him,  and  states  that 
he  never  met  Mr.  Geisey,  and  never  talked 
with  him  on  this  business;  and  he  also  denies 
that  he  ever  said  that  he  did  not  expect  to 
consider  the  walls,  and  that  he  was  going  to 
leave  that  to  the  umpire,  and  further  stated 
that  he  had  tried  to  make  the  loss  as  Impar- 
tial as  it  was  possible  to  do,  and  tried  to  fix 
the  value  that  was  right  between  man  and 
manr->that  was  his  purpose;  that  he  never 
asserted  himself  to  be  an  appraiser  in  the  in- 
terest of  the  insurance  companies,  and  did 
not  attempt  to  minimize  the  loss,  and  would 
have  been  glad  to  have  come  down  and  re- 
paired the  Job  for  the  mcmey  fixed  by  the 
award.  He  stated  that  Mr.  Davidson  assist- 
ed in  making  every  item  on  that  award,  was 
there  when  made,  and  talked  it  over  item  by 
item;  that  the  calculations  were  not  made 
by  Hickman  and  himself,  but  by  Mr.  David- 
son when  they  were  figuring  together,  and, 
when  a  dlfTerenoe  came,  they  submitted  to 
the  umpire;  that  he  and  the  umpire  did  not 
treat  Mr.  Davidson  with  discourtesy,  and  did 
not  have  an  unpleasant  word  from  the  time 
they  began  until  they  got  through.  He  fur^ 
ther  testified,  on  cross-examination,  that  he 
never  saw  the  proofs  of  loss  in  the  case,  nor 
any  part  of  them;  that  they  were  never 
shown  to  him,  and  that  they  would  not  have 
Infiuenced  him  any  way;  that  his  business 
was  builder  and  architect  In  Pittsburg  for 
about  80  years,  and  was  also  engaged  in  the 
steam-heating  business;  that  he  had  acted  as 
appraiser,  many  times,  of  buildings,  and  had 
repaired  many  of  them;  that  he  had  acted 
as  appraiser  on  both  sides,  acting  many  times 
for  the  owners  of  buildings,  but  presumed  he 
bad  acted  oftener  for  insurance  companies 
than  for  owners.  The  most  of  his  services 
as  such  appraiser  bad  been  rendered  in  Pitts- 
burg, though  he  had  served  around  in  many 
places;  that  he  had  never  made  appraise- 
ments on  behalf  of  the  defendant  companies; 
that  he  had  made  appraisements  for  Mr. 
Cole»  who  was  the  agent  of  one  of  the  defend- 
ants. The  fact  that  Hodgden  was  an  ex- 
perienced appraiser  by  no  means  disqualified 
him.  In  Stemmer  v.  Insurance  Co.,  supra.  It 
Is  held:  *The  prior  service  of  an  arbitrator 
in  a  similar  capacity  does  not  render  him  in- 
competent, or  invalidate  an  award  in  which 
he  joined,  in  the  absence  of  evidence  showing 
that  he  was  prejudiced.*' 

The  plaintiff  employed  W.  H.  Patton,  an  ar- 
chitect, of  Belpre,  Ohio,  together  with  said 
Davidson,  to  make  an  estimate  and  calcula- 
tion of  the  loss  of  the  building  after  the  ren- 
dering of  the  award,  and  they  estimated  the 
whole  loss  to  be  18,033.25.  Mr.  Patton  tesU- 
fies  that  he  and  Davidscm  made  their  "meas- 
urements from  the  original  plans  and  q>eclfl- 


cations  of  the  old  Academy  of  Music,  and 
from  personal  visits  to  the  building,**  and  he 
was  satisfied  that  the  statement  made  from 
the  measurements  and  the  visits  to  the  build- 
ing, and  careful  examination  at  the  plans  and 
specifications,  was  practically  correct;  that 
they  were  furnished  with  the  memorandum 
of  items  of  details  that  it  was  claimed  were 
used  by  the  appraisers,  and  which  they  had 
a  part  of  the  time  when  they  were  making 
the  calculations;  that  they  had  calculated  the^ 
cost  of  restoring  the  walls  on  the  measure- 
ments that  they  had  made,  and  the  difference 
between  the  aggregate  found  l^  them,  and 
the  aggregate  in  the  appraisers'  detail,  to  be^ 
^7.16. 

It  is  alleged  in  the  biU  in  relation  to  the 
repairs  of  the  brick  walls,  in  which  there 
was  the  greatest  difference  between  the  esti- 
mates made  by  the  award  and  the  subse- 
quent one  made  by  Patton  and  Davidson,, 
that  the  appraisers  did  not  use  care  and 
proper  inspection  to  ascertain,  or  see  with 
any  certainty,  the  amount  of  brick  walls  that 
was  to  come  down,  or  the  estimate  of  the 
injuries  thereto,  fnasnuich  as  there  was  no- 
way for  them,  without  getting  on  a  ladder  or 
scaffold,  to  examine  the  walls,  that  were  20 
or  25  feet  from  any  available  point,  and  they 
did  not  go  upon  said  north  wall,  and  that 
plaintiff  had  had  calculations  made  upon  the^ 
plans  as  to  points  at  which  said  wall  should 
be  taken  down.  On  cross-examination,  Mr. 
Patton  stated  that  he  had  been  employed  by 
Mr.  Van  Winkle,  in  connection  with  Mr.  Da- 
vidson, to  make  the  examination;  that  he- 
thought  Mr.  Van  Winkle  had  expressed  him- 
self as  being  dissatisfied  with  the  appraise- 
ment made  by  the  appraisers,  but  he  did  not 
know  that  Mr.  Davidson  was  dissatisfied 
with  it;  that  he  made  personal  inspection 
of  the  wall,  but  did  not  get  upon  it,  for  the^ 
reason  that  they  could  not  get  upon  it  They 
went  as  close  to  it  as  they  could  get  Sa 
that  it  seems  their  examination  was  a'bout 
after  the  same  order  as  that  of  the  apprais- 
ers. None  of  them  got  upon  the  walls,  and 
the  presumption  is  that  they  could  sufiddent- 
ly  see  the  injury  to  the  walls  to  make  a  fair 
estimate  and  calculation  of  the  damages  to 
the  walls  fh>ni  the  standpoint  occupied  by 
the  appraisers.  Patton  further  stated  that 
he  and  Davidson  made  the  examina^tion  be- 
fore the  building  was  torn  down  and  prepar- 
ed for  reconstruction;  that  he  was  employed 
as  architect  by  Mr.  Van  Winkle  and  Mr. 
Busch  to  reconstruct  the  building;  that  IS 
items  included  in  the  estimate  made  by  the 
witness  and  Davidson,  and  omitted  from  the- 
estimate  made  by  the  appraisers,  they  got 
from  the  original  drawings  and  spedflca- 
tions,  and  thdr  knowledge  of  the  building, 
and  which  all  appear  in  the  original  plans 
and  specifications,  but  it  was  possible  that- 
the  electric  light  wire  cutouts  and  sockets- 
did  not  appear  in  those  plans  and  specifica- 
tions. Mr.  Davidson,  the  appraiser  chosea. 
by  Mr.  Van  Winkle*  acted  in  that  capacity 
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with  Hodirden  as  appraiser,  and  Hickman  as 
ompize,  and  signed  the  award  made  by  the 
three  without  any  protest,  and  afterwards 
was  appointed,  with  Mr.  Patton,  by  Mr.  Van 
Winkle,  to  make  a  second  appraisement  (bnt 
It  does  not  appear  that  either  Davidson  or 
Patton  was  sworn,  under  that  employment, 
to  act  fairly  and  impartlaUy),  and  made  an 
appraisemmt  or  estimate  of  the  loss  far  in 
excess  of  that  made  by  the  appraisers  nnder 
oath.  In  Campbell  ▼.  Western,  8  Paige,  124, 
it  is  held,  "An  arbitrator  cannot  contradict 
an  award  which  he  has  signed.*'  It  would 
seem  that  the  difference  in  the  estimates  and 
calculations  between  Patton  and  the  apprais- 
ers was  a  mere  diff^ence  in  Judgment  The 
evidence  falls  to  support  the  charges  of 
fraud  and  partiality  or  misconduct  and  prejur 
dice  in  the  discharge  of  their  duties,  either 
of  Hodgden,  as  appraiser,  or  Hickman,  as 
umpire.  In  Fluharty  v.  Beatty,  22  W.  Va. 
688  (Syl.,  point  1):  "Presumptions  are  not 
to  be  raised  for  the  purpose  of  overthrowing 
awards,  but  the  awards  are  to  be  liberally 
construed,  so  as  to  give  effect  and  operation 
to  the  interests  of  the  arbitrators,  where  it 
can  be  done,  and  every  reasonable  intend- 
ment is  to  be  made  in  their  support*'  And 
point  5:  "A  court  of  equity  will  set  aside 
an  award  for  fraud,  collusion,  corruption,  or 
gross  misconduct  in  the  arbitrators."  The 
evidence  in  the  case  at  bar  falls  far  short  of 
warranting  the  setting  aside  of  the  award  in 
this  cause  for  any  such  reason  as  therein 
atated.  In  Wheatley  v.  Martin,  6  Leigh,  62: 
"It  is  equally  the  rule  of  equi^,  as  of  law, 
that  the  reasons  for  setting  aside  an  award 
must  appear  on  its  face,  or  there  must  be 
misbehavior  in  the  arbitrators,  or  some  pal- 
pable mistake."  And  in  Bassett  v.  Ounning- 
ham,  9  Grat  684,  the  arbitrators  and  umpire 
sat  together,  and  heard  the  evidence,  of 
which  a  note  was  taken  by  one  for  the  con- 
venience of  all.  Upon  the  disagreement  of 
the  arbitrators,  the  umpire  made  his  award, 
in  which  he  did  not  refer  to  any  of  the  evi- 
dence, or  state  the  principle  or  facts  upon 
which  it  was  based;  but,  in  sending  his 
award  to  the  clerk  of  the  court  in  which  the 
caases  were  pending,  he  sent  with  it  all  of 
the  papers  and  the  note  of  the  evidence  tak- 
en before  the  arbitrators.  These  papers  and 
evidence  were  held  not  a  part  of  the  award, 
or  connected  with  it,  so  that  they  might  be 
considered  upon  a  motion  to  set  aside  the 
«ward;  and  it  was  further  held  that  an  er- 
ror of  judgment  on  the  part  of  the  umpire  in 
regard  to  the  facts  was  not  ground  for  set- 
ting aside  the  award.  In  Morris  v.  Boss,  2 
Hen.  &  M.  408,  it  is  held:  "An  award  ought 
not  to  be  set  aside,  either  in  a  court  of  law 
or  equity,  on  the  ground  of  mistake  in  the 
Judgment  of  the  arbitrators,  unless  that  mis- 
take be  very  palpable;  a  mere  difference  of 
opinion  between  the  court  and  the  arbitra- 
tors in  a  doubtful  case  not  being  sufficient  to 
authorize  such  interference."  It  is  said  in 
the  brief  of  couTisel  for  appellee  that  he  '*was 


not  heard,  although  on  learning  of  the  ses- 
sloD  of  umpire  and  appraisers,  he  demanded 
opportunity  to  be  heard  and  present  bis 
case."  It  appears  from  the  record  that, 
while  there  was  no  formal  notice  given  to 
plaintiff  of  the  meetings  of  the  appralserSr 
he  had  every  opportunity  to  have  appeared 
before  them  and  presented  any  evidence  that 
he  desired.  In  his  testimony  appellee  says: 
"During  the  time  that  they  were  in  sessicm 
as  appraisers,  Mr.  Davidson  came  to  me^  and 
wanted  some  bills,  which  I  gave  him."  Th^i 
he  further  says:  "Mr.  Davidson  came  to  my 
office  several  times  and  requested  papers, 
which  I  do  not  recall  exactly,  outside  of  the 
bills  mentioned;  but  I  called  his  attention 
several  times  that  when  they  were  ready  I 
wanted  to  insist  upon  my  right  to  introduce 
testimony  as  to  what  had  been  destroyed,  a 
great  portion  of  which  had  been  entirely  con- 
sumed." So  it  appears  from  his  own  testi- 
mony that,  instead  of  attending  to  his  busi- 
ness, and  presenting  his  claims  before  the 
arbitrators,  he  remained  In  bis  office,  and  did 
not  pretend  to  present  anything,  except  what 
was  called  for;  Mr.  Davidson  going  to  bis 
office  from  time  to  time,  and  getting  from 
him  only  what  was  asked  for.  It  Is  claimed 
by  appellee  that  the  findings  as  to  sound 
value  are  erroneous  and  fraudulent  I  am 
unable  to  see  the  materiality  of  the  sound 
value.  The  question  is,  really,  what  would 
it  cost  to  put  the  building  in  the  condition  in 
which  it  was  before  the  fire?  This  is  an  in- 
dependent  proposition— to  replace  the  damr 
aged  part  and  that  which  was  totally  destroy- 
ed. Appellee  also  cites  Insurance  Company 
V.  Board  of  Education,  49  W.  Va.  360,  38  S. 
E.  679,  where  the  bids  or  proposals  made  to 
restore  the  building  were  treated  as  the  best 
evidence  of  the  amount  to  be  recovered.  In 
that  case  bids  were  advertised  for  and  accept- 
ed for  restoring  the  property  to  its  condition 
prior  to  the  fire.  The  bids  were  made  by  re- 
sponsible parties,  and  made  in  good  faith, 
and  were  the  best  evidence  that  could  have 
been  adduced  of  the  loss.  In  the  case  at  bar 
it  never  was  proposed  to  restore  the  building 
in  the  same  way  it  had  been,  but  it  was 
built  upon  a  different  plan,  and  for  different 
purposes. 

Judging  from  plaintiff's  conduct  in  the 
matter,  it  would  seem  that  his  "case  is  plain- 
ly within  the  sound  proposition  of  Judge 
Kent  in  La  Guen  v.  Gouvemeur  &  Kemple, 

1  Johns.  Gas.  602,  1  Am.  Dec.  121,  when  he 
says:  'Every  person  is  bound  to  take  care 
of  his  own  rights,  and  vindicate  them  in  due 
season  and  in  proper  order.  This  is  a  sound 
and  salutary  principle  of  law.  Accordingly, 
if  a  defendant  having  the  means  of  defense 
in  his  favor  neglects  to  use  them,  and  suffers 
a  recovery  to  be  had  against  him  by  a  com- 
plete tribunal,  he  is  forever  precluded.'  And 
he  cited  2  Burrows,  1009,  7  Term  Bep.  269; 

2  H.  BL  414.  He  also  there  dtes  the  authori- 
ties at  length,  showing  how  firmly  this  prin- 
ciple is  adhered  to  in  courts  of  equity  as  well 
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as  law.**  As  stated  In  May  r.  Miller,  69  Vt 
577,  7  AtL  818.  The  action  of  plaintiff  in 
keeping  aloof  from  the  arbitrators  when  he 
had  knowledge  and  notice  of  their  proceed- 
ings, and  fnmishing  items  of  evidence  only 
as  it  was  called  for,  would  suggest  the  policy 
on  his  part  of  attempting  to  place  himself  in 
such  position  that,  in  case  the  award  should 
be  favorable  to  him,  he  could  have  the  bene- 
fit of  it,  and,  if  it  failed  to  meet  his  approval, 
he  could  contest  it  tcr  want  of  formal  notice, 
or  other  grounds. 

For  the  reasons  herein  stated,  the  decree 
of  the  circuit  court  of  Wood  county  is  re- 
versed and  set  aside,  and  the  bill  dismissed; 
reserving  to  plaintiff  the  right  to  prosecute 
any  suit  or  proceeding  he  may  be  advised  to 
Institute,  not  inconsistent  with  the  award. 


(66  W.  Ve.  830) 

BRAGG  V.  WISEMAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  15,  1904.) 

LIMITATIONS  —  DEMUBBEB  TO  BILL— SEISIN— 
DBSOBNT  OF  LAND— liABBIED  WOMAN  AS  HEIB 
—OUBTBST— GOFABCEN  EBS— POSSESSION . 

l.To  sustain  a  demarrer  to  a  bill  on  the  de- 
fense of  the  statute  of  limitations,  the  facts  to 
warrant  that  defense  must  distinctly  appear  on 
the  face  of  the  bill. 

2.  When  a  bill  alleges  that  a  person  was  "seis- 
ed and  possessed**  of  land,  it  prima  fade  im- 
ports seisin  in  fact,  not  mere  seisin  in  law. 

8.  If  one  die  intestate,  seised  in  fact  of  land, 
that  seisin  in  fact  is  cast  by  descent  on  his  heir, 
and  the  heir  has  seisin  in  fact  without  entry. 

4.  Where  one  dies  intestate,  seised  in  fact  of 
an  estate  of  inheritance  in  land,  and  one  of  his 
heirs  is  a  married  woman  and  dies,  she  has 
seisin  in  fact,  so  as  to  entitle  her  surviving 
husband  to  curtesy  in  her  share. 

5.  Actual  possession  of  land  descended  to  sev- 
eral heirs  by  some  of  the  coparceners  gives  ac- 
tual possession  to  a  married  woman  coparcener, 
so  as  to  entitle  her  husband  to  curtesy  in  her 
share,  though  he  or  she  were  never  in  actual 
possession. 

6.  Chapter  78,  §  1,  Code  1889,  changing  the 
common  law,  passes  all  and  whatever  title, 
right,  and  interest  of  inheritance  in  land  vested 
in  an  intestate  to  his  heirs,  including  seisin  in 
fact  or  law,  whichever  was  vested  in  the  intes- 
tate. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Fayette  Coun- 
ty; J.  M.  McWhorter,  Judge. 

Suit  by  W.  W.  Bragg  against  F.  J.  Wise- 
man and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Dillon  k  Nuckalls,  for  appellant  Osenton 
&  Ashby,  R.  J.  Thrift,  and  A«  D.  Smith,  Jr., 
for  appellees. 

BRANNON,  J.  Wiseman  died  seised  of 
some  land,  leaving  ntoe  children,  to  whom 
it  descended.  One  of  these  children,  Mi- 
nerva, married  Wriston,  and  by  him  had  four 
children.  Her  husband  having  died,  Minerva 
Wriston  married  Bragg,  and  in  1891  died. 
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leaving  her  Inisband  and  said  four  Wriston 
children.  Bragg,  under  dalm  to  curtesy  in 
the  one  undivided  nintli  of  said  land,  brought 
a  suit  in  190S  in  the  circuit  court  of  Fayette 
county  against  the  heirs  of  Wiseman  and 
the  heirs  of  Minerva  Wriston,  seeking  parti- 
tion of  the  land  so  as  to  have  the  ninth  of 
Minerva  Wriston  set  apart  In  severalty.  Up- 
on demurrer  to  the  bill  it  was  dismissed,  and 
Bragg  appeals. 

One  reason  given  to  justify  the  decree  on 
which  it  is  said  the  circuit  court  acted  is 
that  the  suit  was  barred  by  the  statute  of 
limitations.  To  defeat  the  right  to  partition, 
it  must  appear  that  there  had  been  10  years 
of  hostile,  adverse  possession  prior  to  the 
suit  We  cannot  find  this  from  this  bill.  At 
once  upon  the  death  of  Minerva  Bragg  her 
husband's  curtesy  vested,  and,  if  any  pre- 
sumption is  to  be  indulged,  it  is  that  the 
veif e  and  husband  rwere  in  actual  possession 
in  common  with  other  heirs  of  Wiseman, 
and  that  after  her  death  he  so  continued. 
We  should  presume,  what  seems  meant  by 
the  bill,  that  Minerva  Bragg  was  in  actual 
possession,  along  with  those  heirs,  of  a  con- 
ceded right  in  the  undivided  property,  and 
that  a  husband  lives  vrith  his  wife.  This 
presumption  is  as  reasonable  as  the  reverse, 
and  is  the  one  to  be  preferred,  because  the 
facts  to  apply  limitation  must  affirmatively 
'be  stated  or  in  this  case  appear.  But  with- 
out indulging  in  presumption,  this  bill  does 
not  state  or  intimate  any  adverse  possession 
by  other  heirs  against  the  Wriston  heirs,  or 
by  them  against  Bragg,  or  that  he  is  not  in 
possession  as  tenant  by  the  curtesy,  or  that 
his  right  is  denied,  or  that  actual  possession 
is  withheld  from  him  as  tenant  by  the  cur- 
tesy. Surely  something  of  that  kind  should 
appear  from  the  bill  to  iwarrant  the  applica- 
tion of  the  statute  of  limitation.  The  same 
fact  must  appear  in  the  bill  which  the  de- 
fendant must  state  in  a  plea  or  answer  set- 
ting up  the  statute.  Not  only  does  this  bill 
not  give  such  facts,  but  it  negatives  them. 
It  avers  twtee  that  Biinerva  Bragg  died  '^seis- 
ed  and  possessed"  of  a  one-ninth  interest  in 
the  land.  This  imports  seisin  in  fact  At 
common  law  livery  of  seisin  means  delivery 
of  actual  corporeal  possession.  There  may 
be,  it  is  true,  seisin  in  law  as  well  as  in  deed 
or  fact;  but  where  the  word  is  used,  it  cer- 
tainly may  be  taken  to  mean  seisin  in  fact 
as  well  as  law.  If  any  distinction  is  to  be 
drawn,  it  would  first  import  actual  posses- 
sion. The  word  *'poesession*'  surely  means 
prima  fade  actual  possession.  When,  there- 
fore, the  bill  says  that  Biinerva  Bragg  was 
seised  and  possessed,  we  must  say  that  it  al- 
leges she  was  in  actual  possession.  25  Am. 
ft  Eng.  Ency.  L.  (24  E3d.)  253;  2  Bouvier,  Law 
Die.  702,  976;  2  Blackstone,  Com.  310;  Tiede- 
man  on  Real  Prop.  I  21;  26  Am.  ft  Eng.  Ency. 
L.  (iat  Ed.)  26,  note.  Ooke  says  that  seisio 
"in  the  common  law  signifies  possessloo.** 
Institutes,  153a.  The  twlfe  being  in  actual 
possession,  with  her  last  breatii  the  hiw  cast 
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it  upon  the  busband,  and  he  succeeded  her 
therein  under  his  curtesy  estate.  This  salt, 
In  fact,  is  not  a  salt  for  recovery  of  his  car- 
te^; it  is  not  even  snggested  by  the  bill  that 
it  is  unlawfully  withh^d;  but  it  is  a  suit  for 
partition,  and  the  curtesy  estate  is  stated 
only  as  the  title  enabling  Bragg  to  call  for 
partition. 

The  appellees  also  make  the  point  that 
Bragg  does  not  show  a  curtesy  estate  vest- 
ed in  him,  because  the  bill  does  not  allege 
that  his  wife  had  seisin  in  fact  during  her 
life.  Tbis  presents  a  question  akin  to  that 
mentioned  above,  but  somewhat  different, 
since,  to  defeat  a  right  by  limitation,  facts 
giving  ground  for  the  bar  must  i^pear, 
whereas,  as  to  curtesy,  the  claimant  must 
state  flacts  giving  it  to  him.  The  law  re- 
quires a  seisin  in  fact  to  give  curtesy,  seisin 
in  law  not  giving  it  Pulton  v.  Johnson,  24 
W.  Va.  96.  The  bill  says  that  Wiseman  died 
**seised  and  possessed"  of  the  land.  It  does 
not  say  In  words  that  he  had  seisin  or  pos- 
session in  fact.  Is  it  necessary  to  expressly 
aver  seisin  in  fact?  This  puts  the  question 
whether,  when  one  dies  s^sed  in  fact  of  landi 
his  heirs  get  from  him  that  seisin  in  fact 
which  he  had,  ^without  entry  after  his  death. 
I  think  we  may  say  as  to  Wiseman  that  he 
tiad  seisin  in  fact.  Most  books  speak  to  the 
effect  found  in  1  Lomaz,  Dig.  5:  "Where  a 
freehold  estate  is  conveyed  to  a  person  by 
feoffment,  with  livery  of  seisin,  or  by  any 
of  those  conveyances  which  derive  their  ef- 
fect from  the  statute  of  uses,  he  acquires 
a  seisin  in  deed  and  a  freehold  in  deed.  But 
where  a  freehold  estate  comes  to  a  person 
by  act  of  law,  as  by  descents,  he  only  ac- 
quires a  seisin  in  law — that  is,  a  right  to  the 
possession— and  his  estate  is  called  a  freehold 
in  law.  For  he  must  make  an  actual  entry 
on  the  land  to  acquire  a  seisin  and  freehold 
in  the  deed."  This  seems  unreasonable. 
Where  the  ancestor  is  not  in  actual  posses- 
sion, and  thus  has  not  seisin  in  fact,  it  is 
rational  to  say  that  his  heir  has  not  seisin 
in  fact;  but  where  the  ancestor  has  seisin  in 
fact,  why  does  it  not  go  by  law  to  the  heir? 
Under  the  doctrine  given  in  Lomaz,  Coke 
says  that  "if  a  man  dies  seised  of  lands  in 
fee  simple  or  fee  tail  general,  and  they  de- 
scend to  his  daughter,  who  marries,  has  is- 
sue, and  dies  before  entry,  the  husband  shall 
not  be  tenant  by  the  curtesy;  yet  in  this  case 
the  husband  had  seisin  in  law.  But  if  she 
at  her  husband  had  entered  during  her  life, 
he  would  have  been  tenant  by  curtesy."  1 
Inst  29a;  1  Qreenl.  Cruise,  140.  But  some 
hodkB  do  not  lay  down  the  doctrine  of  seisin 
as  quoted  from  Lomaz.  1  Washburn  on  R. 
Prop,  f  97,  says  that  where  the  possession 
'Is  vacant  at  the  ancestor's  death,  the  heir 
has  only  seisin  in  law;  and  in  volume  8,  f 
1963,  says:  "There  is  a  s^sln  in  deed  and  a 
seisin  in  law,  and  the  difference  between  the 
two  is  that  in  one  case  an  actual  possession 
has  been  taken,  and  in  the  other  there  is  a 
Tight  like  that  of  an  heir  upon  descent  from 


his  ancestor,  iwhile  the  possession  is  vacant 
before  he  has  made  an  actual  entry."  Coke 
upon  Lit  (by  Coventry)  266b,  says  that  it  is 
only  where  the  ancestor  is  out  of  actual  pos- 
session that  descent  cast  on  heirs  mere  seicto 
in  law.  Hilliard  on  R.  Prop.  82,  says  entry 
by  the  heir  is  not  necessary.  The  prevailing 
doctrine  of  the  United  States  is  that  no  ac- 
tual entry  is  necessary,  either  by  an  heir  or 
grantee,  in  order  to  give  him  a  seisin  in 
deed,  provided  the  ancestor  or  grantor  was 
seised  at  the  time,  or  the  possession  was  va- 
cant (not  in  a  disseisor),  *'and  the  ancestor 
or  grantee  had  the  right"  Kerr  on  R.  Prop. 
§232. 

There  is  another  consideration,  seemingly 
decisive,  to  show  that  an  heir  gets  his  an- 
cestor's seisin  in  fact  without  entry.  By 
common  law,  in  order  that  one  might  as  heir 
inherit  from  another,  that  other  must  have 
had  seisin  in  fact  Qot  mere  seisin  in  law.  If 
the  ancestor  bad  no  seisin  in  fact  nothing 
could  be  inherited  from  him,  but  the  estate 
went  from  the  last  person  having  seisin  in 
fact  under  the  maxim,  "Selsina  fadt  stip- 
item"— seisin  makes  or  points  to  the  root  of 
descent  1  Lomax,  Dig.  686;  2  Blinor,  Inst 
626;  4  Kent  886.  But  this  common-law  rule 
was  wiped  away  by  the  statute  of  descents 
of  Virginia  passed  in  1786,  saying  that 
"henceforth,  when  any  person  having  title  to 
any  real  estate  of  inheritance,  shall  die  in- 
testate as  to  such  estate,  it  shall  descend  and 
pass"  to  certain  persons,  duch  is  our  Code 
of  1899,  c.  78.  Under  this  statute  it  is  not 
necessary  that  there  be  conjunctlo  seisinee 
et  Juris — a  union  of  seisin  and  title— or  both 
possession  and  title  in  a  person,  to  enable 
his  heirs  to  take  from  him  by  descent  what- 
ever he  has. 

**The  common-law  rule,  'Seisina  fadt  stip- 
Item,'  may  now  be  regarded  as  abrogated  in 
Virg^ia,  and  estates  of  intestates,  whethez 
in  possession  or  vesting  in  title,  whether  pres- 
ent or  reversionary,  will  all  of  them  descend 
to  the  same  heir,  without  any  regard  to  the 
seisin  of  the  ancestor."  1  Lomax,  Dig.  694. 
See  4  Kent  f  8a  So,  whatever  title  or  right 
a  man  has  descends  to  his  heir.  If  he  has 
title  merely,  that  descends.  If  he  has  title, 
and  under  it  actual  possession,  that  title  and 
that  possession  both  descend,  as  possession 
is  a  valuable  element  of  title.  Therefore, 
when  Wiseman  died,  his  actual  posses- 
sion vested  in  Minerva  Wriston  and  her  co- 
parceners, and  she  had  seisin  in  fact  But 
if  this  were  not  so,  the  bUl  saying  that  Mi- 
nerva Bragg  died  "seised  and  possessed,"  it 
Imports  seisin  in  fact  "Seised,"  if  it  does 
not  alone  mean  that  the  person  is  in  posses- 
sion, imports  title  of  inheritance,  and  the  two 
words  combined  signify  that  the  party  is  in 
actual  possession  of  an  estate  of  inheritance. 
Seim  V.  O'Grady,  42  W.  Va.  77,  24  S.  E.  994, 
tends  to  support  this  decision.  And  if  the 
other  Wiseman  heirs  were  in  possession,  their 
actual  possession  wes  that  also  of  Minerva 
Bragg,  she  being  a  parcener,  and  that  poS' 
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lesslon  gave  Bragg  right  to  curtesy,  evoi  if 
Bhc  or  be  were  not  on  the  land.  Kerr  on 
H.  Prop,  f  732. 

Decree  reversed,   demurrer  to  bill  over- 
ruled, and  remanded. 


(B6  W.  Va.  835) 

JOHN  L.  ROWAN  ft  CO.  v.  HULL. 

(Saprexne  Court  of  Appeals  of  West  Virginia. 

March  15,  1904.) 

BBAL    ESTATE    AGENT— AOENCT    COUPLED    WITH 

IJNTEBE8T— BE  VOC  ATIO  N— CO  NTBACT 

— GONSIDEBATION. 

1.  Mere  oommission  or  reward  to  be  earned 
by  an  agent  in  executing  the  agency  does  not, 
alone,  make  the  agency  one  coupled  with  an 
interest. 

2.  An  agency  uncoupled  with  an  interest,  and 
not  for  a  fixed  time,  may  be  revoked  by  the 
principal  at  will,  without  liability  for  dam- 
ages; and,  thouflfh  it  be  for  a  fixed  time,  still 
it  may  be  revoked  at  will,  but  the  principal  will 
be  liable  to  the  agent  for  damages  for  wrong- 
ful revocation  within  such  time.  There  is  often 
a  dififerenoe  between  a  power  to  revoke  and  a 
right  to  revoke,  as  between  principal  and  agent. 

3.  A  written  proposition  to  employ  one  as 
agent  to  sell  land,  sisned  by  the  proposer,  ac- 
cepted by  the  agent,  though  not  signed  by  him, 
makes  a  bindinar  contract  of  agency  between 
them,  and  is  a  bilateral  mutual  contract,  and 
enforceable  against  both. 

4.  A  promise  of  remuneration  for  service  to 
be  performed  makes  a  valid  consideration  for  a 
contract.  If  one  employ  another  as  agent  for 
remuneration  on  performance,  the  contract  is 
based  on  sufficient  consideration,  and  is  mu- 
tually binding. 

5.  Benefit  to  be  derived  by  each  partv  to  a 
contract  furnishes  a  sufficient  consideration  for 
it. 

6.  It  is  for  the  court  to  determine  whether 
there  is  evidence  to  render  an  instruction  rele- 
vant. An  instruction  cannot  be  given,  and  its 
consideration  by  the  jury  made  to  depend  upon 
whether  the  Jury  finds  that  there  is  or  is  not 
sudi  evidence. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Monroe  County;  J. 
M.  McWborter,  Judge. 

Action  by  John  L.  Rowan  &  Co.  against 
J.  W.  Hull.  From  a  judgment  of  the  circuit 
court  affirming  a  Judgment  for  plaintUfs  on 
appeal  from  a  Justice,  defendant  brings  er- 
ror.   Affirmed. 

John  Osborner  and  J.  D.  Logan,  for  plain- 
tiff in  error.  Rowan  ft  Boggess,  R.  E.  L. 
Clarke,  and  J.  A.  Meadows,  for  defendants 
in  error, 

BRANNON,  J.  In  the  circuit  court  of 
Monroe  county,  in  an  appeal  from  a  justice, 
John  L.  Rowan  ft  Co.  recovered  against  J. 
W.  Hull  a  verdict  and  judgment  for  $137.- 
00,  and  from  this  Judgment  Hull  has  brought 
a  writ  of  error.  The  claim  of  Rowan  ft  Co. 
is  that  Hull  engaged  them  to  sell  for  him  a 
tract  of  land,  and  that  they  undertook  the 
service,  and  made  effort  to  sell  to  several 
persons;  that  they  Interested  John  C.  Bal- 
lard In  the  land,  and  sent  him  to  see  It  but 
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Hull  informed  Ballard  that  he  had  concluded 
not  to  sell,  and  had  revoked  the  power  of 
Rowan  ft  Co.  to  sell.  Ballard  then  went  to 
Rowan  ft  Ca,  and  they  exhibited  to  him 
the  written  memorandum  empowering  them 
to  sell,  and  convinced  him  that  they  stili  had 
power  to  sell  under  it,  notwithstanding  the 
revocation  of  their  authority  to  sell;  and  then 
Ballard  made  a  writing,  addressed  to  Rowan 
ft  Co.,  saying  that  he  would  give  them  $6,500 
for  the  Hull  farm.  Before  Ballard  went  to 
see  the  land,  Hull  wrote  Rowan  ft  Co.,  on 
the  12th  of  August,  that  be  had  concluded 
not  to  sell  his  farm.  The  memorandnm  put- 
ting the  land  in  the  hands  of  Rowan  ft  Co. 
for  sale  is  as  follows:  *'90O  acres  In  Sweet 
Spring  Dist  near  Gap  Mills^-good  dwelling, 
fine  barn  and  other  buildings— fline  orchard, 
well  watared  with  running  wateiv-well  tim- 
bered—one of  the  nicest  farms  in  Monroe. 
Price  15,500.  Terms  easy.  5  p^  cent  to 
John  L.  Rowan  ft  Co.  Land  to  be  exclusive 
with  them  3  months  and  until  withdrawn. 
This  August  5th,  1902,  J.  W.  Hull."  On  5th 
of  January,  1903,  Rowan  ft  Co.  sued  Hull- 
for  compensation  for  their  service  und^  said 
agreement  Hull  contends  that  the  paper 
given  by  him  conferred  on  Rowan  ft  Co.  a 
naked  power  to  sell,  uncoupled  with  an  In- 
terest, and  that  it  was  revocable  at  any  mo- 
ment he  might  choose  to  revoke  It,  and  that, 
when  he  revoked  it  before  sale,  Rowan  ft  Co. 
could  not  recover  the  agreed  commission,  but 
only,  at  most,  compensation  for  what  they^ 
actually  did,  if  anything,  under  the  power. 
Hull  would  reverse  the  judgment  on  the 
strength  of  his  revocation  of  the  authority 
of  Rowan  ft  Co.  to  sell.  The  summons  not 
being  before  ns,  and  no  pleading  to  show 
whether  Rowan  ft  Ca  claimed  5  per  cent 
on  $5,500,  or  merely  actual  compensation  for 
ti'ouble  as  agents,  we  cannot  say,  by  the  rec- 
ord, which  character  of  claim  was  made,  but 
we  assume  that  It  was  fcnr  commission. 
What  is  the  effect  of  the  revocation  before 
Rowan  ft  Co.  found  a  purchaser?  We  have 
the  question  strictly  as  between  those  par- 
ties, not  the  rights  of  Ballard.  This  power 
was  naked,  coupled  with  no  interest,  as  the 
commission  to  be  earned  Is  not  an  interest 
rendering  the  pow^  Irrevocable.  1  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  1217;  Mechem  on 
Agency,  §  207.  The  same  book  (section  209) 
says:  "Power  to  Revoke— How  Distinguish- 
ed from  the  Right  to  Revoke.  Where  the 
authority  is  not  coupled  with  an  interest,  the 
principal  has  power  to  rev<^e  at  his  will  at 
any  time.  But  this  power  to  revoke  is  not 
to  be  confounded  with  the  right  to  revoke. 
Much  uncertainty  has  crept  Into  text-books 
and  decisions  from  a  failure  to  discriminate 
clearly  between  them.  Except  in  those  cases- 
where  the  authority  is  coupled  with  an  in- 
terest the  law  compels  no  man  to  employ 
another  against  his  will.  The  relation  of 
agent  to  his  principal  is  founded,  in  greater 
or  less  degree,  upon  trust  and  confldenca 
It  Is  essentially  a  personal  relation.    «    ^    e 
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It  iB  tbe  role  of  law  that  contracts  of  agency, 
Uke  those  creating  other  personal  relations, 
will  not  be  specifically  enforced.  Nor  does 
It  make  any  difference,  in  this  view,  that 
the  principal  has  expressly  agreed  that  he 
will  continue  to  confide  in  the  agent  for  a 
d^nite  period.  It  is  no  less  difficnlt,  on 
that  account,  to  coerce  compliance.  •  *  • 
The  law  therefore  leaves  the  principal  in 
such  cases  to  determine  for  himself  how 
long  the  relation  shall  continue.  This,  then. 
Is  what  it  meant  when  it  is  said  that  the 
principal  may  revoke  the  authority  at  any 
time.  But  it  by  no  means  follows  that, 
though  possessing  this  power,  the  principal 
has  a  right  to  exercise  it  without  liability, 
regardless  of  his  contract  in  the  matter.  It 
Is  entirely  consistent  with  the  existence  of 
the  power  that  the  principal  may  agree  that 
for  a  definite  period  he  will  not  exercise  it, 
and  for  the  violation  of  such  agreement  the 
principal  is  as  much  liable  as  for  the  breach 
of  any  other  contract  It  Is  in  this  view, 
therefore,  that  the  question  of  the  right  to 
revoke  arise&"  Section  210:  "When  the 
Right  to  Revoke  Exists.  When  no  express 
or  Implied  agreement  exists  that  the  agent 
shall  be  retained  for  a  definite  time,  the  pow- 
er and  the  right  of  revocation  coincide.  Such 
employments  are  deemed  to  be  at  will,  mere- 
ly, and  may  be  terminated  at  any  time  by 
either  party  without  violating  contract  obli- 
gations or  incurring  liability.  The  law  pre- 
sumes that  all  general  employments  are  thus 
at  will,  merely,  and  the  burden  of  proving 
employment  for  a  definite  time  rests  upon 
him  who  alleges  It"  Also  section  620.  To 
Uke  effect,  see  Reinhard  on  Agency,  Sf  159, 
161;  1  Am.  &  Eng.  Ency.  L.  1216.  Thus 
Rowan  &  Go.  had  a  right  of  action  for  the 
breadi  of  the  contract  In  the  revocation  of 
their  power  within  the  period  of  three 
months.  Authorities  cited  for  Hull  do  not 
oppose  this  position,  except  Simpson  v.  Oar- 
son,  11  Or.  861— a  case  not  well  reasoned. 
Hunt  V.  Rousmanier,  S  Wheat  174,  6  L.  Ed. 
689,  was  a  power  coupled  with  an  Interest 
—a  power  to  sell  and  pay  the  agent  a  debt 
—and  It  was  held  irrevocable  in  life  or  by 
death.  By  no  means  does  it  touch  the  prop- 
osition that,  where  one  empowers  another 
for  a  given  time,  the  power  can  be  recalled 
sooner  without  liability.  We  do  not  deny 
that,  even  if  the  power  says  it  is  exclusive 
or  irrevocable,  it  may  be  revoked,  unless 
coupled  with  an  interest  or  for  a  fixed  term. 
Mechem  on  Agency,  {  204.  But  here  is  a 
fixed  term. 

The  right  of  action  of  Rowan  ft  Go.  thus 
being  clear,  what  is  the  measure  of  recovery? 
Hull  says  that  they  have  a  right  to  recover 
for  what  service  they  performed,  but  that 
the  recovery  is  beyond  that  Even  on  that 
basis,  we  do  not  see  that  we  can  deny  the 
finding  of  the  juiy.  But  that  Is  not  the  test 
-Where  the  parties  have  provided  by  their 
agreement  what  the  agent's  compensation 
shall  be,  In  case  the  principal  sees  fit  to  re- 


voke the  authority  prematurely,  such  agree- 
ment will  form  the  basis  of  the  agent's  re- 
covery." Reinhard  on  Agency,  S  269;  Mech- 
em on  Agency,  i  622.  Under  this  principle 
the  Jury  could  have  given  Rowan  &  Go.  $275, 
and  so  Hull  has  no  right  to  complain  of  a 
less  verdict  They  could  have  realized  that 
sum,  had  not  the  agency  been  terminated. 
See  Ferieira  v.  Sayres,  40  Am.  Dec.  496. 

But  Hull  stfys  further  that  the  memoran- 
dum is  one-sided.  Imposing  no  duty  or  lia- 
bility on  Rowan  &  Go.,  and  not  binding  them, 
because  they  did  not  sign  It  A  writing  was 
not  necessary,  on  their  part,  to  create  an 
agency.  If  they  accepted  the  agency,  that 
was  enough.  Reynolds  v.  Tompkins,  28  W. 
Va.  229;  Mechem  on  Agency,  {  271.  If  a 
principal  employ  the  agent  for  pay  for  exe- 
cuting the  agency,  it  is  enough.  Reinhard 
on  Agency,  §  62.  The  oral  evidence  proves 
that  they  did  accept  the  agenoy.  That  evi- 
dence does  not  contradict  or  vary,  but  sup- 
plements and  applies,  the  short  memoran- 
dum, and  explains  the  contract  as  consistent 
with  it  Indeed,  no  oral  evidence  is  for  that 
necessary.  Of  course,  oral  evidence  is  per- 
missible to  show  acceptance  of  the  agency, 
as  it  is  to  show  acceptance  of  a  deed.  Row- 
an ft  Go.  went  on  to  execute  the  agency  by 
seeking  purchasers  under  it  and  this  signi- 
fies acceptance.  "This  consent;  of  course, 
may  be  Inferred  from  the  acts  of  the  agent 
Thus,  where  he  is  found  performing  the 
agency,  his  acceptance  of  It  will  be  presum- 
ed." Mechem  on  Agency,  {  108.  Rowan  ft 
Go.  accepted  the  memorandum.  Offer  on  one 
side  accepted  by  the  other  makes  a  mutual 
contract  binding  both.  Bishop  on  Gontracts, 
S  822.  The  consideration  Is  valid  in  law — 
the  promise  on  the  one  side  to  employ,  the 
agreement  on  the  other  side  to  be  employed, 
signified  by  the  delivery  of  the  memorandum 
and  Its  acceptance  and  prosecution  of  the 
agency  under  it  There  were  mutual  and  de- 
pendent promises — on  the  one  side  to  employ, 
on  the  other  to  serve.  In  the  forms  of  dec- 
laration touching  services,  we  find  them  say- 
ing that  in  consideration  that  one  agreed 
and  undertook  to  employ,  the  other  agreed 
and  undertook  to  serve  in  a  given  capacity. 
These  are  mutual  promises.  It  is  sorely  not 
true  that  Rowan  ft  Go.  were  bound  to  do 
nothing.  When  they  accepted  that  memoran- 
dum of  that  employment,  they  became  liable 
to  the  duties  Imposed  upon  them  by  law  in 
such  cases.  Por  breach  of  their  duty — for 
negligent  loss  of  a  sale — ^they  would  be  liable. 
3  Minor,  829.  There  was  benefit  to  be  de- 
rived on  each  side  from  the  contract  and 
that  fills  In  the  fullest  the  demand  of  the 
law  as  to  consideration.  Sturm  v.  Parish,  1 
W.  Va.  126.  ••Where  mutual  promises  are 
made,  the  one  furnishes  sufficient  considera- 
tion for  the  other."  9  Gyc.  323.  Bilateral 
contracts  furnish  both  the  required  consid- 
eration and  mutuality.  6  Am.  ft  Ekig.  Ency. 
L.  (2d  Ed.)  727.  This  case  Is  but  an  instance 
of  the  old  basic  rule  of  the  law  of  contract— 
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that,  where  an  offer  is  made  and  accepted,  a 
contract  has  been  made. 

Hull  says  that  plaintiffs'  instrnctlon  8  Is 
bad.  It  says  that  the  consideration  for  a 
contract  need  not  be  money,  bnt  may  be  of 
an  act  to  be  performed,  and,  if  plaintiffs 
agreed  to  sell  for  remuneration,  that  Is  suffi- 
cient consideration.  This  Is  sound.  But  It  Is 
said  that  It  conflicts  with  defendant's  first 
Instruction,  saying  that,  when  Hull  put  his 
land  Into  the  hands  of  Rowan  ft  Co.,  he  could 
revoke  at  any  time.  Where  Is  the  conflict 
when  one  deals  alone  with  consideration  and 
the  other  with  revocation?  There  Is  no  In* 
consistency  between  Instructions  S  and  4;  the 
latter  saying  that  If  Rowan  &  Ck>.  found  a 
purchaser,  and  consummation  of  sale  was 
prevented  by  defendant,  they  could  .recover 
commission.  They  deal  with  different  sub- 
jects. 

Fault  Is  found  with  plaintiffs'  Instruction 
5.  After  stating  a  proposition,  the  court  stat- 
ed to  the  Jury  that  the  Instruction  was  to  be 
considered.  If  evidence  had  been  given  to  sus- 
tain It,  but,  if  no  such  evidence  had  been 
given,  the  jury  must  disregard  It  It  Is  very 
old  law  that  an  Instruction  should  not  be 
given  without  evidence  bearing  upon  the 
facts  on  which  It  rests,  and  whether  there 
Is  such  evidence  the  court  must  say.  Upon 
this  view,  It  would  be  error  to  give  an  ta- 
structlon  conditionally,  as  In  this  case.  Re- 
versals are  Innumerable  for  the  cause  that 
there  was  no  evidence  to  render  an  Instruc- 
tion a  question  before  the  Jury.  When  the 
court  gives  an  Instruction,  the  jury  must 
say  that.  In  the  opinion  of  the  court,  the 
subject  of  the  Instruction  Is  a  proper  mat- 
ter for  the  consideration  of  the  jury  under 
the  evidence.  Though  error  to  give  the  In- 
struction, It  ought  not  to  reverse  the  judg^ 
ment  The  Instruction  runs  that  if  Rowan 
ft  Ck).  got  Ballard  to  view  the  land,  with  a 
view  to  buy,  and  Rowan  ft  Co.  did  this  be- 
fore revocation,  and  afterwards  Ballard 
made  an  offer  to  buy  at  the  price  fixed  In  the 
memorandum,  and  did  so  In  pursuance  of  the 
solicitation  of  Rowan  ft  Ck>.,  then  they  were 
entitled  to  recover  the  oommfssion  stipulat- 
ed in  the  contract  It  was  claimed  on  the 
one  side,  and  denied  on  the  other,  that  when 
Rowan  was  on  the  witness  stand  he  stated 
that  a  few  days  after  the  engagement  of 
Rowan  ft  Co.  as  agents,  and  before  the  12th 
of  August  the  date  of  revocation  of  their  au- 
thority, Rowan  talked  with  Ballard  and 
Mann  about  the  land,  and  they  agreed  to  ex- 
amine It  The  judge  was  sitting  with  his 
back  to  the  witness,  and  could  not  cer- 
tify that  the  witness  had  so  stated,  and 
therefore  left  it  to  the  jury  to  say  whethw  he 
had  so  stated.  Now,  the  date  when  Rowan 
talked  with  Ballard  and  Mann,  and  request- 
ed them  to  examine  the  land,  is  immaterial, 
so  it  was  within  three  months.  That  evi- 
dence, the  existence  of  which  was  left  to  the 
Jury,  was  immaterial.  That  statement  of  the 
instruction  was  hurtful  to  the  plaintiffs  and 


beneficial  to  the  defendant     Eliminate  it 
and  the  Instruction  Is  sound  law  and  per- 
tinent to  the  case. 
Our  conclusion  Is  to  affirm  the  judgment 


(S6  W.  Va.  Sd) 
RITCHIE  COUNTY  BANK  ▼.  FIREMEN'S 

INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  15,  1904.) 

INSUBANCE— ACTION     ON    POUOT— OHANOB    OF 
TITLE— BREACH    OF    CO NDITIONB— WAIVES. 

1.  The  defendant  insurance  company,  in  con- 
sideration of  $76  premium,  by  its  asent»  C*  is- 
sued and  delivered  its  policy  to  8.  D.  W.  for 
S2,500,  as  follows :  $1JS00  thereof  on  a  build- 
ing: used  for  a  hotel,  office,  and  other  purposes, 
then  owned  by  S.  D.  W.,  and  S1,000,  the  residue, 
on  hotel,  office,  and  kitchen  fumitnre;  loss,  if 
any,  under  the  first  item  of  the  policy,  payable 
to  a.,  as  Its  interest  might  appear  at  toe  time 
of  fire.  The  property  was  totally  destroyed  by 
fire.  Held,  that  B.  can  maintain  its  action  in 
its  own  name  upon  said  policy  against  the  com- 
pany for  said  $1,500. 

2.  Where  an  Insurance  policy  stipulates  tiiat 
the  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  thereto, 
shall  be  void,  if  any  change,  other  than  by  the 
death  of  the  insured,  shall  take  place  in  the  in- 
terest title,  or  possession  of  tiie  subject  of  in- 
surance (except  change  of  occupants  without 
increase  of  haiard),  whether  by  legal  process, 
judgment  or  voluntary  act  of  the  insured,  or 
otherwise,  and  the  insure^  after  the  policy  is 
Issued  and  delivered  to  him  by  the  company, 
without  any  agreement  or  consent  of  the  com- 
pany indorsed  on  said  policy  or  added  thereto, 
and  without  the  consent  of  the  company  in  any 
other  way  obtained  by  him,  voluntarily  conveys 
by  deed  the  Insured  property  to  anouier,  sndi 
conveyance  and  change  of  title  of  the  insured 
property  forfeits  the  policy,  with  the  right  to 
recover  thereon  for  loss  or  damage  to  the  prop- 
erty. 

3.  8.  D.  W.,  after  he  had  received  the  policy 
sued  on,  conveyed  the  Insured  property  by  deed 
to  E.  D.  W.,  and  E.  D.  W.,  after  sudi  convey- 
ance to  him,  made  and  delivered  his  notes,  pay- 
able to  C.  (who,  as  the  agent  of  the  company,  is- 
sued the  policy  to  S.  D.  W.),  in  payment  of  the 
premium  expressed  in  the  policy,  and  after- 
wards E.  D.  W.  paid  the  said  notes  to  C,  but 
without  the  knowledge,  consent  or  ratification 
of  the  company.  Held,  that  the  acts  of  C,  in 
receiving  said  notes  and  collecting  the  same  in 
payment  of  the  said  premium,  did  not  consti- 
tute a  waiver  by  the  company  of  the  forfeiture 
of  said  policy  as  aforesaid. 

4.  Chapter  83.  p.  120,  of  the  Acts  of  the  Leg* 
Islature  of  1889,  renders  fire  insurance  compa- 
nies doing  business  in  this  state  liable,  in  case 
of  total  loss,  by  fire  or  otherwise,  as  stated  in 
the  policy,  on  any  real  estate  insured  bv  them, 
for  the  whole  amount  of  Insurance  stated  In  the 
policy  of  insurance  upon  said  real  estate. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ritchie  County;  M. 
H.  WUUs,  Judge. 

Action  by  the  Ritchie  County  Bank  against 
the  Firemen's  Insurance  Company.  Judg^ 
ment  for  defendant,  and  plalntifl  brings  er- 
ror.   Affirmed. 

Sherman  Robinson  and  J.  Newman,  for 
plaintiff  in  error.  Young  ft  McWhorter,.for 
defendant  in  error. 

t  &  See  Insurance,  vol.  »,  Cent  PIg.  f  1M. 
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MTTJiWH,  J.  In  an  action  of  assnmpait, 
brongbt  by  the  Bltchie  Ck>Tint7  Bank  against 
the  Firemen's  Insurance  Ck>mpany  of  Balti- 
m<Hre»  Md.,  tbe  drcolt  court  of  said  county, 
on  the  26th  day  of  February,  1903,  rendered 
a  judgment  against  the  plalntUf,  dismissing 
its  action  and  awarding  costs  to  the  defend- 
ant To  this  Judgment,  the  plaintiff  bank  ob- 
tained a  writ  of  orror  and  supersedeas.  Va- 
rious rulings  of  the  court,  made  during  the 
progress  irf  the  action,  are  assigned  by  peti- 
tioner as  gitHxnds  of  orror.  All  of  the  erl- 
dence  adduced  on  the  trial  is  certified  in  bills 
of  exception.  Plaintiff's  declaration  Is  in  the 
form  prescribed  by  section  61  of  chapter  125 
of  the  £k)de  of  1899.  It  alleges  that  the  de- 
fendant, by  Tirtue  of  the  policy  of  insurance 
thereto  attached  and  therewith  filed,  owes  to 
the  pialntiff  the  sum  of  |1,600  for  loss  in  re- 
cqwet  to  the  pcu|mm.'Ijp  insured  by  said  policy, 
caused  by  tn  on  or  about  the  21st  day  at  De- 
cember, 1901,  at  the  town  of  Cairo,  in  the 
said  county  of  Bltchie.  The  policy  sued  cm 
is  In  form  the  ''standard  fire  insurance  pcd- 
Icy,"  bears  date  on  the  8th  day  of  March, 
1901,  is  numbered  709,506^  and,  among  its 
many  provlsftons,  contains  the  following: 

"In  consideration  of  the  stipulations  hoe- 
in  named  and  serenty-flTe  &  no/100  dollars 
premium,  does  insure  S.  D.  Williams  for  the 
term  ci  one  year  from  the  9th  day  of  March, 
1901,  at  noon,  to  the  9th  day  of  Blarch,  1902, 
at  noon,  against  all  direct  loss  or  damage  by 
fire,  except  as  hereinafter  provided,  to  an 
amount  not  exceeding  twenty-five  hundred 
dirflars,  to  the  following  described  property, 
while  located  and  contained  as  described 
her^n,  and  not  elsewhere,  to-wit:  Mr.  S.  D. 
Williams,  12,000.00  as  foUows:  $1,500.00  on 
the  three-story  frame  metal-roofed  building, 
situate  on  the  north  side  of  Bailroad  street, 
Calro^  Bltchie  county.  West  Va.,  and  occupied 
for  hotel,  office^  and  mercantile  purpose;  and 
$1,000.00  on  hotel,  office,  and  kitchen  furni- 
ture oi  every  description,  including  billiard 
tables,  pool  tables,  balls,  cues,  and  all  appur- 
tenances thereto,  all  while  contained  therein. 
Loss»  If  any,  under  first  item  of  tbe  within 
poUej^  payable  to  the  Bltchie  County  Bank 
as  its  interest  may  appear  at  the  time  of  the 
fire.  Other  insurance  permitted.  •  •  ^ 
This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  here- 
to, shaU  be  void  •  •  •  if  the  hazard  be 
increased  by  any  means  within  the  control  or 
knowledge  of  the  insured,  *  *  *  or  if 
any  change,  other  than  by  the  death  of  the 
insured,  take  place  In  the  interest,  titie,  or 
possession  ci  the  subject  of  insurance  (exo^ 
change  of  occupants  without  Increase  of 
haisard),  whether  by  legal  process  or  judg- 
ment, or  voluntary  act  of  the  insured,  or 
otherwise  *  *  *  In  any  matter  relating 
to  this  policy,  no  person,  unless  duly  author- 
ised in  writing,  shall  be  deemed  the  agent 
of  this  company.  *  *  *  If ,  with  the  con- 
sent of  this  company,  an  interest  under  this 
policy  shall  exist  in  f&vor  of  a  mortgagee,  or 


of  any  jpenon  or  corporation  having  an  in- 
terest in  the  subject  of  the  insurance  other 
than  the  Interest  of  the  insured  as  described 
herein,  the  condition  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such 
provisions  and  conditions  of  insurance  relat- 
ing to  sudi  Interest  as  shall  be  written  upon, 
attached,  or  app^ided  thereto.  *  *  *  If 
fire  occur,  the  insured  shall  give  immediate 
notice  of  any  loss  thereby  in  writing  to  tills 
company,  protect  the  property  from  further 
damage,  forthwith  separate  the  damaged  and 
undamaged  personal  property,  put  it  in  the 
best  possible  order,  make  a  complete  inven- 
tory of  the  same,  stating*  the  quantity  and 
cost  of  each  article  and  amount  claimed 
thereon,  and  within  sixty  days  after  the  fire, 
unless  such  time  Is  extended  in  writing  by 
this  company,  shall  render  a  statement  to 
this  company,  signed  and  sworn  to  by  the  in- 
sured, stating  the  knowledge  and  belief  of  the 
insured  as  to  the  time  and  origin  of  the  fire, 
the  interest  at  the  insured  and  all  othera  in 
the  property,  the  cash  value  of  eadti  item 
thereof  and  the  amount  of  loss  thereon,  all 
incumbrances  thereon,  aa  other  insurance, 
whether  valid  or  not,  covering  any  of  the  said 
property,  and  a  copy  of  all  the  descriptions 
and  schedules  in  all  policies,  any  change  in 
the  titie,  use,  occupation,  location,  possession, 
or  exposure  of  said  property  since  the  issu- 
ing of  this  policy,  by  whom  and  for  what  pur- 
pose any  building  her^n  described  and  the 
several  parts  thereof  were  occupied  at  time 
of  fire,  and  shall  furnish,  if  required,  verified 
plans  and  specifications  of  any  building,  fix- 
tures, or  machinery  destroyed  or  damaged, 
and  shall  also^  if  required,  furnish  a  certifi- 
cate of  the  magistrate  or  notary  public  (not 
interested  in  the  claim  as  a  creditor  or  other- 
wise, not  related  to  the  insured)  living  near- 
est to  the  place  of  fire,  stating  that  he  has 
examined  the  circumstances  and  believes  the 
insured  has  honestiy  estimated  the  loss  to 
the  amount  that  such  magistrate  or  notary 
public  shall  certify.  •  •  ^  This  policy  is 
made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditi<ms,  together  with 
such  other  provisions,  agreements,  or  condi- 
tions as  may  be  indorsed  hereon  or  added 
hereto^  and  no  ofilcer,  agent,  or  other  repre- 
sentative of  this  company  shall  have  power 
to  waive  any  provisions  or  conditions  of  this 
policy,  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  in- 
diHTsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer, 
agent,  or  representative  shall  have  such  pow- 
er, or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached 
hereto;  nor  shall  any  privilege  or  permission 
affecting  the  insurance  under  this  policy  ex- 
ist or  be  clataned  by  the  insured,  unless  so 
written  or  attached." 

Attached  to  the  printed  form  of  the  policy 
is  the  following:  "Note.  To  secure  mortga- 
gee, if  desired,  the  policy  should  be  mad« 
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payable  on  its  face  to  snch  mortgagee,  as 

foilows:    Loss,  if  any,  payable  to as 

his  Interest  may  appear."  And  the  ''consent 
by  company  to  assignment  of  Interest":  "The 
Firemen's  Insurance  Company  of  Baltimore^ 

hereby  consents  that  the  intei'est  of  

as  owner  of  the  property  covered  by  this  ik>1- 

Icy  be  assigned  to .   ,  Agent" 

The  defendant  interposed  a  demurrer  to  the 
declaration,  which  was  oyerruled  by  the  court 
Defendant  contends  that  the  policy  sued  on 
Is  indivisible,  and,  being  so,  its  said  demurrer 
should  have  been  sustained.  The  policy  ex- 
pressly provides  that  loss,  if  any,  under  the 
first  item  (the  $1,600  item)  of  the  policy  shall 
be  payable  to  the  Ritchie  Ck>unty  Bank  as  its 
interest  may  appear  at  the  time  of  fire.  The 
declaration  avers  that  the  defendant  owes  to 
the  plaintifF  the  sum  of  |1,500  for  loss  in  re- 
spect to  the  property  insured  by  said  policy. 
Under  section  62  of  said  chapter,  If  good  cause 
therefor  be  shown  or  appear,  the  court  or 
judge  In  vacation  may  order  the  plaintiff  to 
file  a  more  particular  statement  in  any  respect 
of  the  nature  of  his  claim,  or  the  facts  ex- 
pected to  be  proved  at  the  trlaL  By  this  sec- 
tion the  defendant  may  obtain  the  facts  which 
may  be  necessary  for  his  defense,  when  they 
are  not  fully  disclosed  by  the  declaration. 
Kerr  on  Ins.  p.  764,  says:  "The  determina- 
tion of  the  proper  parties  to  an  action  upon 
an  insurance  policy  must  be  largely  governed 
by  the  law  and  practice  of  the  forum  regulat- 
ing suits  upon  ordinary  contracts.  The  policy 
itself  designates  the  party  to  whom  the  pro- 
ceeds are  primarily  payable,  and  a  suit  upon 
a  policy  must  as  a  general  rule,  except  where 
otherwise  pro\'ided  by  statute,  be  brought  by 
the  one  designated  In  the  contract  as  the 
payee,  or  his  privies.  ♦  •  •  The  mort- 
gagee may  sue  alone,  and  in  his  own  name, 
where  the  loss,  if  any,  is  payable  to  him  as 
bis  interest  may  appear,  when  his  interest 
equals  or  exceeds  the  full  amount  due  under 
the  policy."  3  Joyce  on  Ins.  f  2305,  among 
other  things,  states:  "In  addition  to  the  dass 
of  assignments  which  we  have  mentioned  in 
the  preceding  section,  there  Is  another  spedes, 
which  is  similar  to  that  of  the  assignment  of 
a  diose  in  action.  We  refer  to  those  cases 
where  the  policy  Is  issued  to  one  person,  'loss, 
if  any,  payable  to'  another,  or  'in  case  of  loss 
pay  the  amount  to '  An  tusurance  pol- 
icy making  loss  payable  to  another  than  the 
assured  must  be  regarded  as  having  been  at 
its  inception  assigned  to  such  other  person 
with  the  consent  of  the  company,  and  it  is 
not  necessary  for  hhn  to  obtain  a  transf »  of 
the  policy  fnnn  the  assured,  assented  to  by 
the  company,  as  in  ordinary  cases.  A  pro- 
vision that  a  loss  shall  be  payable  to  a  mort- 
gagee, or  his  assign,  as  his  Interest  may  ap- 
pear, operates  only  as  a  conditional  appoint- 
ment to  pay  so  much  of  the  proceeds  of  the 
policy  as  may  be  equal  to  the  amount  of  the 
mortgage  at  the  time  of  a  loss  under  the  pol- 
icy." Many  cases  are  cited  by  the  author  to 
sustain  the  principle  above  stated.    Colby  r* 


Parkersburg  Ins.  Co.,  37  W.  Va.  789, 17  S.  B. 
303,  holds  that  where  "a  policy  of  fire  Insur- 
ance insures  A.  in  a  given  sum,  part  of  it  on 
one  property,  part  on  another,  loss  payable  to 
B.,  'mortgagee,  as  his  interest  may  appear,* 
and  B.'s  mortgage  covers  only  one  of  the 
properties  insured,  B.  may  sue  on  the  policy 
in  his  own  name  and  recover  the  total  loss  on 
both  properties,  not  exceeding  his  debt  not- 
withstanding his  mortgage  covers  only  one  of 
the  properties  insured."  In  Brown  v.  Insur- 
ance Co.,  5.R.  I.  394,  it  is  held  that  a  policy 
of  fire  insurance,  effected  by  the  owner  and 
mortgagor  of  a  stock  of  goods,  by  the  terms 
of  which  the  loss  or  damage,  if  any,  is  made 
payable  to  the  mortgagee,  is  in  legal  effect  as- 
signed by  the  former  to  the  latter,  with  the 
consent  of  the  Insurer,  as  collateral  security 
for  the  mortgage  debt  A  policy  of  insurance, 
made  payable  to  a  third  person  as  benefidaiy, 
as  his  inta^st  may  appear  at  the  time  of  fire 
or  loss,  does  not  acceding  to  this  view,  in- 
sure such  third  party,  or  his  Interest  in  the 
subject  of  insurance.  Therefore  his  right 
to  sue  and  recover  on  the  policy  depends  upon 
his  interest  in  the  Insurance  money  at  the  time 
of  the  loss,  or,  more  accurately  speaking,  at 
the  time  of  the  institution  of  his  action.  The 
court  therefore,  did  not  err  in  overruling  the 
said  demurrer. 

The  defendant  also  filed  its  plea  of  res 
judicata,  and  with  said  plea  and  in  support 
thereof  vouched  the  record  of  a  certain  action 
of  assumpsit,  instituted  in  the  circuit  court  of 
Ritchie  county,  on  the  21st  day  of  April,  1902, 
by  S.  D.  Williams  against  said  Firemen's  In- 
surance Company  for  |1,000  damages.  The 
declaration  in  the  last-mentioned  action  was 
filed  at  the  May  rules,  1902,  and  alleges  that 
the  defendant  by  virtue  of  the  policy  of  insur- 
ance thereto  attached  and  therewith  filed, 
owes  to  the  plaintiff  the  sum  of  |1,000  for 
loss  In  respect  to  the  property  insured  by  said 
policy,  caused  by  fire,  on  or  about  the  21st  day 
of  December,  1901,  at  the  town  of  Cairo,  in 
the  said  county  of  Ritchie.  Said  last-named 
policy  is  also  numbered  709,506,  bears  date  on 
the  8th  day  of  March,  1901*  and,  among  other 
things,  recites  and  states  that:  "In  considera- 
tion of  the  stipulations  herein  named,  and  of 
seventy-five  and  no/ioo  dollars  premium,  does 
insure  S.  D.  Williams  for  the  term  of  one 
year  from  the  9th  day  of  March,  1901,  at  noon, 
to  the  9th  day  of  March,  1902,  at  noon,  against 
all  direct  loss  or  damage  by  fire,  except  as 
hereinafter  provided,  to  an  amount  not  ex- 
ceeding twenty-five  hundred  dollars,  to  the 
following  described  property,  while  located 
and  contained  as  described  herein,  and  not 
elsewhere,  to  wit:  Mr.  8.  D.  Williams.  $2,- 
500.00,  as  follows:  $1,500.00  on  the  three- 
story  frame  metal-roofed  building,  situate  on 
the  north  side  of  Railroad  street  Cairo,  Rit- 
chie county,  West  Virginia,  and  occupied  for 
hotel,  oflloe,  and  mercantile  purposes,  and  $1, 
000.00  on  hotel,  ofiElce,  and  kitchen  furniture 
of  every  description,  including  billiard  table, 
pool  tables,  balls,  cues,  and  all  appurtenances 
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thereto,  all  wbfle  contained  therein.  Loss,  If 
any,  under  first  Item  of  the  within  policy, 
payable  to  the  Ritchie  County  Bank  as  Its 
Interest  may  appear  at  time  of  fire.  Other 
insmnnce  permitted.*'  Pleas  were  filed  there- 
in by  the  defendant,  and  Issues  made  upon 
the  demand  of  said  Williams  for  said  $1,000. 
A  trial  of  this  action  was  had.  In  which  no 
matter  was  put  In  Issue  except  the  right  of 
Williams  to  recover  said  $1,000,  as  mentioned 
In  the  second  Item  of  said  policy.  On  the  6th 
day  of  January,  1003,  after  the  plaintiff  had 
Introduced  his  evidence  In  chief  in  support  of 
his  claim,  the  defendant  demurred  to  said  evl- 
dence,  whereupon  the  court  sustained  the  de- 
murrer, dismissed  the  action,  and  gave  Judg- 
ment In  favor  of  the  defendant  against  plain- 
tiff, Williams,  for  costs,  which  judgment  is 
In  full  force  and  effect  and  was  asserted  in 
the  circuit  court  and  is  urged  here  as  a  full 
and  comi\lete  defense  to  the  action  before  us 
for  review.  To  the  plea  of  res  Judicata  the 
plaintiff  filed  Its  demurrer,  which  was  over- 
ruled, and  issue  was  then  joined  upon  said 
plea. 

While  It  is  true  that  the  said  policy  No. 
700,506  was  attached  to  the  declaration  in 
the  Williams  case,  no  averment  was  made  in 
the  pleadings  in  that  case,  or  Issue  joined 
therein,  as  to  said  $1,500  item.  Neither  was 
any  evidence  offered  or  heard  on  the  trial 
In  that  action  in  relation  thereto.  There  are 
two  separate  and  distinct  Items  In  the  policy 
for  which  separate  actions  may  be  prosecut- 
ed, npon  appropriate  pleadings  and  proofs. 
The  principle  of  res  judicata  has  been  so 
often  passed  upon  by  this  court  that  almost 
every  conceivable  question  arising  thereun- 
dei  has  been  settled.  In  the  recent  case  of 
Waldron  v.  Harvey  (decided  at  the  present 
term)  46  B.  B.  603,  this  court  holds  that  where 
there  Is  no  pleading  to  warrant  a  decree,  or 
part  of  a  decree,  the  decree,  or  such  part  of 
it,  is  not  merely  voidable,  but  void,  as  it  Is 
not  a  matter  in  issue.  Brannon,  J.,  speak- 
ing for  the  court,  says  a  decree  is  a  conclu- 
Blon  of  law  from  pleading  and  proofs,  and 
where  there  is  a  failure  of  either  pleading  or 
proofs  there  can  be  no  decree.  A  decree,  or 
any  matter  of  a  decree,  which  has  no  matter 
In  the  pleadings  to  rest  upon,  is  void,  be- 
cause pleadings  are  the  very  foundation  of 
Judgments  and  decrees.  Cresap  v.  Cresap  (de- 
cided at  the  present  term)  46  8.  B.  582; 
Bleme  v.  Ray,  49  W.  Va.  129,  38  S.  B.  530; 
Sayre  v.  Harpold,  33  W.  Va.  553,  11  S.  B.  16. 
There  could  not  have  been,  and  was  not,  an 
adjudication  in  the  Williams  case  of  the 
$1,500  Item  mentioned  in  the  policy,  because 
there  was  neither  pleading  nor  proofs  to  war- 
rant such  adjudication.  Therefore  the  de- 
fendant's plea  of  res  judicata  is  not  estab- 
lished by  proof. 

Plaintiff  contends  that  the  court  erred  in 
sustaining  defendant's  demurrer  to  plain- 
tUTs  evidence,  and  in  its  said  judgment  for 
the  def^idant  against  plaintiff  for  costs.  The 
defendant,  in  its  speciflcatiou  and  notice  of 
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defense  filed  and  relied  on  by  it  in  said  ac- 
tion, in  part  says  that  the  interest  of  the  in- 
sured at  the  time  the  policy  was  issued  was 
other  than  unconditional  and  sole  ownership; 
that  a  change,  other  than  by  the  death  of  the 
insured,  took  place  in  the  interest,  title,  and 
possession  of  the  subject  of  insurance,  in  this: 
that  after  said  policy  was  issued,  and  with- 
out notice  to  this  defendant,  and  without  its 
consent,  the  property  thereby  insured  was  as- 
signed, transferred,  and  conveyed  to  one  Bd- 
gar  D.  Williams,  by  deed  from  said  S.  D. 
Williams  and  LUly  0.  Williams,  his  wife, 
bearing  date  on  the  1st  day  of  April,  1901; 
that  the  insured  thereafter  had  no  Interest  or 
title  of  any  kind  or  character  in  the  subject 
of  the  Insurance  set  forth  in  the  declaration; 
that  after  said  policy  of  insurance  was  Is- 
sued and  delivered  the  hazard  thereof  was 
increased  by  means  within  the  control  and 
knowledge  of  the  Insured;  and  that  said  S. 
D.  Williams,  the  party  to  whom  the  said  pol- 
icy was  issued  and  delivered,  transferred, 
sold,  and  conveyed  the  subject-matter  of  in- 
surance, as  above  set  forth,  by  which  the  haz- 
ard of  said  insurance  was  increased.  De- 
fendant also  filed  an*  amended  plea,  specifica- 
tion, and  notice,  wherein  it  averred  that  on 
the  7th  day  of  January,  1899,  said  S.  D.  Wil- 
liams and  his  vrif  e  executed  a  deed  of  trust, 
conveying  said  property  to  one  Bt  C.  Carver, 
trustee,  in  trust  to  secure  the  Bank  of  Cairo 
in  the  payment  of  a  certain  note  for  $3,000, 
therein  fully  described;  that  said  trust  deed 
was  a  lien  and  Incumbrance  upon  said  prop- 
erty at  the  time  said  policy  was  issued,  and 
was  unknown  to  said  defendant,  and  was 
without  its  knowledge  or  consent,  and  was 
in  violation  of  the  warranties,  provisions,  and 
conditions  in  the  said  policy  contained,  in 
this:  that  said  policy  provides:  ''This  entire 
policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  other" 
wise,  any  material  fact  or  circumstance  con- 
cerning this  insurance  or  the  subject  there- 
of, or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein."  Defend- 
ant further  averred  that  plaintiff  had  not,  nor 
had  any  one  for  it,  vrithln  the  time  in  said 
policy  specified,  rendered  a  statement  to  the 
defendant,  or  to  any  one  for  it,  signed  and 
sworn  to  by  said  insured,  stating  the  knowl- 
edge and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire,  the  interest  of  the  in- 
sured and  all  others  in  the  property,  the  cash 
value  of  each  item  thereof  and  the  amount  of 
loss  thereon,  all  Incumbrances,  whether  v;illd 
or  not,  covering  any  of  said  property,  etc. 
The  plaintiff  replied  generally  to  the  pleas 
and  specifications  filed  by  the  defendant,  and 
denied  the  truth  thereof,  and  also  replied 
thereto  specially,  and  says  that  plaintiff  had 
nothing  to  do  with  any  of  the  alleged  changes 
of  ownership  of  the  subject-matter  of  insur- 
ance at  any  time,  and  had  no  notice  or  knowl- 
edge thereof.  Plaintiff  further  avers  that 
,the  defendant  did  know  of  said  changes  of 
ownership,  and  transfers  In  the  title  of  the 
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subject-matter  of  said  insurance;  that  C.  D. 
Cutrigbt,  the  duiy  accredited  general  agent 
of  the  defendant,  after  the  deed  from  said  S. 
D.  Williams  to  Edgar  D.  Williams  for  the 
subject-matter  of  said  Insurance  had  been 
made,  with  the  full  and  complete  knowledge 
of  said  deed,  and  In  whom  the  title  of  said 
property  was  then  vested  thereby,  accepted  a 
premium  upon  said  policy  of  insurance,  and 
thereby  waived  all  claim  of  the  forfeiture  of 
the  policy  sued  upon,  and  thereby  completely 
estopped  the  defendant  company  from  set- 
ting up  the  same;  and  that,  even  if  plaintiff 
had  knowledge  of  said  transfer  of  the  title 
of  the  subject-matter  of  insurance  as  afore- 
said, yet  the  defendant  company  is  estopped 
by  reason  of  the  acceptance  as  aforesaid  of 
said  premium  upon  the  policy  sued  on,  after 
said  transfer  had  been  made,  and  at  a  time 
when  said  company  well  knew  of  said  trans- 
fer as  aforesaid. 

Plaintiff's  special  replication,  in  effect,  con- 
tends that  the  act  of  the  insured,  without  its 
knowledge,  consent,  or  ratification,  could  not 
prevent  its  recovery  from  the  defendant  upon 
said  policy.  This  coqtentlon  is  untenablow 
The  person  named  in  the  x>olicy  as  owner, 
and  not  the  mortgagee  (in  this  case,  the  trust 
creditor)  to  whom  the  loss  is  payable,  is  the 
insured,  within  the  purview  of  a  condition 
of  forfeiture.  Kerr  on  Ins.  429.  The  author- 
ities examined  upon  this  question  hold  that, 
no  matter  to  whom  the  loss  may  be  made 
payable.  It  cannot  be  recovered  by  any  one, 
if,  by  the  terms  explicitly  set  forth  in  the  pol- 
icy, no  right  of  action  can  accrue  at  all  upon 
the  violation  of  some  specific  condition,  whose 
observance  by  the  insured  is  made  necessary 
to  fix  the  insurer's  liability.  Agricultural  Ins. 
Co.  V.  HamUton  (Me.)  88  Atl.  429,  30  L.  R.  A. 
683,  61  Am.  St  Rep.  457;  Kabrich  v.  State 
Ins.  Co.,  48  Mo.  App.  393;  Oakland  Home  Ins. 
Ck>.  V.  Bank  of  Commerce  (Neb.)  66  N.  W. 
646,  86  L.  B.  A.  673,  68  Am.  St  Rep.  663; 
Bently  v.  Ins.  Co.,  40  W.  Va.  738,  23  S.  B. 
584.  In  this  case  the  plaintiff  has  no  better 
right  than  the  insured  would  have  had,  so 
far  as  the  question  of  the  forfeiture  of  the 
I)olicy  is  involved.  It  is  shown  by  the  evi- 
dence  that,  the  building  insured  by  the  de- 
fendant and  described  in  the  policy  as  afore- 
said was  totally  destroyed  by  fire  on  the  21st 
day  of  December,  1901;  that  at  the  date  of  the 
I)olicy,  and  at  the  time  of  said  fire  and  loss 
of  the  insured  property,  and  at  the  time  of 
the  institution  of  plaintiff's  action,  the  said 
S«  D.  Williams  was  indebted  to  plaintiff  in 
the  sum  of  $3,000,  evidenced  by  his  note, 
which  had,  before  the  date  of  said  policy, 
come  into  the  hands  of  the  plaintiff  bank,  in 
the  regular  course  of  business;  and  that  the 
payment  of  said  note  was  secured  by  said 
deed  of  trust  made  by  said  S.  D.  Williams 
and  wife,  bearing  date  on  the  7th  day  of  Jan- 
uary, 1899,  which  conveyed  said  property  to 
B.  C.  Carver,  trustee,  for  that  purpose.  The 
deed  of  S.  D.  Williams  and  wife,  bearing 
date  on  the  1st  day  of  April,  1901,  to  Edgar 


D.  Williams,  for  said  insured  property,  was 
also  put  in  evidence,  and  is  part  of  the  rec- 
ord. It  is  also  proved  that,  at  the  time  the 
policy  was  issued,  one  Hoff  occupied  the  prop- 
erty and  controlled  It  as  the  tenant  of  S.  D. 
Williams;  that  Edgar  D.  Williams  took  pos- 
session of  it  under  his  deed,  about  May  12, 
1901,  and,  together  with  his  mother  and  sis- 
ter, occupied  it  until  about  the  12th  day  of 
November  next  following,  when  they  left  It 
one  Forward  being  then  put  In  possession  of 
it  by  Edgar  D.  Williams,  who  then  left  and 
went  to  Moore,  in  Tucker  county,  W.  Va., 
where  he  remained  until  about  the  30th  day  of 
December,  1901;  that  neither  Edgar  D.  Wil- 
liams, his  mother,  sister,  nor  father,  S.  D. 
Williams,  was  In  possession  of  the  property 
from  the  12th  day  of  November,  1901,  up  to 
the  time  of  the  fire;  that  Mr.  Forward  was 
not  In  possession  thereof  at  the  date  of  the 
policy;  and  that  Edgar  D.  Williams  had  no 
communication  with  the  company  or  with 
Cutright  ifrom  the  12th  day  of  November, 
1901,  the  day  on  which  said  Forward  was 
put  in  possession  of  the  property,  until  after 
the  said  fire.  It  is  further  shown  by  the  evi- 
dence that  the  policy  in  question  was  issued 
and  delivered  to  S.  D.  Williams  by  C.  B.  Cut- 
right  whose  name  appears  thereon,  as  follows: 
"Countersigned  by  C.B.  (Outright  Agent";  that 
Edgar  D.  Williams  took  charge  of  the  prop- 
erty after  its  conveyance  to  him,  and  con- 
ducted a  hotel  therein;  that  Cutright  first 
knew  of  the  conveyance  of  the  property  to 
Edgar  D.  Williams  on  or  about  the  29th  day 
of  May,  1901;  that  there  was  no  incumbrance 
on  the  property  at  the  date  of  the  policy,  ex- 
cept the  said  trust  deed  to  secure  the  $3,000 
note,  which  deed  of  trust  was  contemplated 
and  indirectly  referred  to  in  the  said  pro- 
vision of  the  policy  relating  to  payment  of 
loss,  if  any,  to  the  Ritchie  County  Bank,  as 
its  interest  might  appear  at  the  time  of 
fire;  that  there  had  never  been  any  other 
suit  brought  against  defendant  for  said  $1,- 
500  item;  that  the  policy  was  not  at  any  time 
presented  by  S.  D.  WUliams,  or  any  person 
for  him,  to  the  company,  or  its  agent,  with 
a  demand  or  request  for  its  consent  to  the 
conveyance  or  transfer  of  said  property  to 
said  Edgar  D.  Williams;  that  no  transfer  of 
the  policy  by  the  company  was  ever  made  to 
Edgar  D.  Williams;  and  that  no  request  was 
ever  made  to  the  company  for  such  transfer. 
Edgar  D.  Williams  swears  that  he  paid  the 
premium  on  the  policy  in  suit;  that  it  was 
paid  in  and  by  two  notes,  which  he  gave  to 
the  Insurance  agent,  C.  B.  Cutright,  the  same 
person  whose  name  appears  on  the  policy; 
and  that  there  were  two  other  policies  by 
different  companies  on  the  property,  issued 
by  said  Cutright  as  their  agent  Several 
notes  were  given  in  evidence,  all  signed  by 
Edgar  D.  Williams,  and  each  payable  to  the 
order  of  C.  B.  Outright;  at  the  Bank  of  Cairo, 
W.  Va.,  one  for  |70  at  60  days,  and  another 
for  165  at  90  days,  both  bearing  date  on  the 
13th  day  of  April,  1901;  anoth^  for  $70, 
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dated  June  12,  1901,  payable  in  90  days,  a  re- 
newal of  the  aboYe-mentloned  $70  note;  one 
for  $40,  dated  July  12,  1901,  at  90  days;  an- 
other one  for  $40.60,  dated  October  12,  1901, 
at  90  days;  and  a  check  for  $25.60,  dated 
July  12,  1901,  made  and  payable  as  afore- 
said—which notes  first  given,  and  the  renew- 
als thereof,  and  said  check,  were  made  and 
delivered  to  Gutrlght,  and  paid  by  Edgar  D. 
Williams,  as  he  states,  for  said  three  pre- 
miums. It  Is  claimed  that  said  notes,  some 
being  renewals  of  the  others,  and  said  check, 
were  given  to  and  collected  by  said  Outright, 
as  the  agent  of  the  defendant  company;  but 
it  will  be  observed  that  said  notes  and  check, 
and  each  of  them,  are  on  the  face  thereof 
payable  to  Outright  individually,  and  not  as 
''agent"  There  is  no  proof  in  the  record 
showing  or  attempting  to  show  that  he  was 
authorisied  by  the  company  to  receive  notes 
or  checks  for  premium  due  to  It,  or  that  It 
ever  had  any  notice  at  any  time  of  said 
transactions,  or  any  of  them.  It  is  also  ap- 
parent that  the  notes  and  check,  and  each 
of  them,  were  made  and  delivered  by  Edgar 
D.  Williams  to  Outright  after  the  conveyance 
of  the  insured  property  to  Edgar  D.  Williams 
by  S.  D.  Williams. 

The  plaintifT,  moreover,  contends  that  Out^ 
right  wrote  the  other  insurance  on  the  prop- 
erty, aft^  the  change  in  its  ownership,  oc- 
cupancy, and  conveyance  thereof  as  afore- 
said; that  he  accepted  payment  of  premiums 
oD  the  policy  sued  on  after  the  said  convey- 
ance, with  full  knowledge  of  the  facts  afore- 
said; that  he  thereby  waived  any  forfeiture 
of  the  policy;  and  that,  by  reason  of  the 
acts  and  conduct  of  Outright,  the  defendant 
is  estopped  from  claiming  a  forfeiture  of  the 
policy  by  Williams,  and  from  denying  a 
waiver  of  such  forfeiture  by  Outright,  as 
agent  of  defendant  The  evidence  proves 
that,  after  the  policy  sued  on  had  been  is- 
sued by  the  company  and  delivered  to  S. 
D.  Williams,  a  change  of  title,  occupancy, 
and  possession  of  the  insured  property  took 
place,  by  reason  of  the  voluntary  act  of  the 
insured,  to  wit,  by  the  deed  from  Williams 
and  wife  to  Edgar  D.  Williams,  without  the 
knowledge  or  consent  of  the  company;  that 
another  change  of  occupancy  and  possession 
of  said  property  took  place  about  six  weeks 
before  Its  destruction  by  fire;  and  that  when 
the  said  fire  occurred  neither  S.  D.  Williams 
nor  any  member  of  his  family,  nor  said 
Edgar  D.  Williams,  was  in  possession  there- 
of—all of  which  was  without  the  knowledge 
or  consent  of  the  company,  unless  the  acts 
and  knowledge  of  Outright  aforesaid  be  tak- 
en and  held  as  the  acts  and  knowledge  of 
the  company,  and  in  legal  effect  a  waiver  by 
It  of  the  conditions  In  the  policy  contained. 
The  Insurer  undertakes  to  guaranty  the  in- 
sured against  loss  or  damage,  and  to  make 
certain  payments  upon  the  terms  and  con- 
ditions agreed  upon  and  specified  In  the  pol* 
icy,  which  embodies  the  agreement  of  the 
parties,  and  upon  no  other,  and,  when  called 


upon  to  pay  in  case  of  loss,  the  Insurer  may 
Justly  Insist  upon  the  fulfillment  of  those 
terms.  The  terms  of  the  policy  constitute 
the  measure  of  the  insurer's  liability,  and,  if 
it  appears  that  the  contract  has  been  ter- 
minated by  the  violation  on  the  part  of  the 
assured  of  its  conditions,  there  can  be  no 
recovery.  Kerr  on  Ins.  430.  The  company 
assumed  the  risk  of  the  insurance  under  the 
conditions  existing  at  the  time  of  the  com- 
pletion of  the  contract  It  contracted  with 
reference  to  the  title  to  and  occupancy  of  the 
property,  and  provided  that  no  change  should 
thereafter,  during  the  life  of  the  policy,  be 
made  therein  without  its  consent,  given  in  a 
specified  manner.  Such  provisions  are  a 
guard  against  the  diminution  in  the  strength 
of  the  motive  which  the  insured  may  have 
to  be  vigilant  in  the  care  of  his  property, 
and  the  substantial  diminution  of  Interest  in 
the  property  insured  has  been  suggested  as  a 
test  of  the  kind  of  transfer  or  change  of 
title  which  will  avoid  the  policy.  In  the 
case  of  Ayres  v.  Hartford  Ins.  Oa,  17  Iowa, 
176,  85  Am.  Bee.  553,  it  is  said:  "The  ol>- 
Ject  of  the  insurance  company,  by  this  clause, 
is  that  the  interest  shall  not  change,  so  that 
the  assured  shall  have  a  greater  temptation 
or  motive  to  burn  the  property,  or  lose  inter- 
est or  watchfulness  in  guarding  and  preserv- 
ing it  from  destruction  by  fire;  and  any 
change  or  transfer  bf  the  Interest  of  the  in- 
sured in  the  property,  of  a  nature  calculated 
to  have  this  effect.  Is  a  violation  of  the  pol- 
icy." In  the  case  of  Northern  Assurance  Oo. 
V.  Grand  View  Building  Association,  183  U. 
S.  308,  22  Sup.  Ot  133,  46  L.  Ed.  213,  it  is 
said  "that  contracts  in  writing.  If  in  un- 
ambiguous terms,  must  be  permitted  to  speak 
for  themselves,  and  cannot,  by  the  courts,  at 
the  Instance  of  one  of  the  parties,  be  altered 
or  contradicted  by  parol  evidence,  unless  in 
cases  of  fraud  or  mutual  mistake  of  facts; 
that  this  principle  is  applicable  to  cases  of 
insurance  contracts  as  fully  as  to  contracts 
on  other  subjects;  ♦  ♦  •  that  It  is  com- 
petent and  reasonable  for  Insurance  compa- 
nies to  make  it  a  matter  of  condition  in  their 
policies  that  their  agents  shall  not  be  deem- 
ed to  have  authority  to  alter  or  contradict 
the  express  terms  of  the  polidee  as  executed 
and  delivered;  •  •  •  that  Insurance  com- 
panies may  waive  forfeiture  caused  by  non- 
observance  of  such  conditions;  that,  where 
waiver  is  relied  on,  the  plaintiff  must  show 
that  the  company,  with  knowledge  of  th» 
facts  that  occasioned  the  forfeiture,  dispens- 
ed with  the  observance  of  the  condiyon;  that, 
where  the  waiver  relied  on  Is  the  act  of  an 
agent,  it  must  be  shown  either  that  the  agent 
had  express  authority  from  the  company  tu 
make  the  waiver,  or  that  the  company  sub 
sequently,  with  full  knowledge  of  the  facts, 
ratified  the  action  of  the  agent"  Three  oi 
the  Justices  of  the  Supreme  Oourt  in  the  case 
cited  dissented  from  the  opinion  of  Mr.  Jus 
tlce  Shiras,  but  upon  what  point  or  poinu 
therein  does  not  appear. 
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Whatever  difference  of  opinion  there  may 
be  among  Judges  aa  to  the  legal  effect  of  the 
acts  of  agents,  during  the  negotiations  of  the 
parties,  in  the  inception  of  the  contract,  there 
can  be  no  room  for  difference  as  to  the  law 
governing  the  acts  of  agents  and  the  parties 
to  the  contract,  after  its  completion  and  de- 
livery. All  of  the  acts  of  S.  D.  Williams  re- 
lied on  by  the  defendant  as  a  forfeiture  of 
the  policy,  and  all  of  the  acts  and  trans- 
actions of  Outright  relied  upon  by  the  plain- 
tiff as  in  legal  effect  a  waiver  of  the  for- 
feiture, if  any,  by  the  defendant,  were  after 
the  deliv^TT  of  the  policy  to  the  insured. 
There  Is  no  proof  that,  at  the  time  of  the 
execution  and  delivery  of  the  aforesaid  notes 
and  check  by  Edgar  D.  Williams,  Outright 
was  yet  the  agent  of  defendant  But,  if  we 
may  presume  that  he  continued  to  be  such 
agent  until  that  time^  it  Is  not  shown  that 
his  acts  in  receiving  the  notes  and  check 
were  authorized  by  the  defendant,  in  the 
manner  above  stated,  or  otherwise,  or  that 
such  acts,  or  any  of  them,  ever  came  to  the 
knowledge  of  the  defendant  In  the  case  of 
Maupin  y.  Scottish  Union.  &  National  Ins. 
Co.,  53  W.  Va.  557,  45  8.  B.  1003,  the  follow- 
ing  expressions  are  cited  with  approval  by 
Brannon,  J.:  "If  one  who  is  dealing  with 
an  agent  knows  that  he  Is  acting  under  cir- 
cumscribed and  limited  authority,  and  that 
his  act  is  outside  of  and  transcends  the  pow- 
er conferred,  the  principal  is  not  bound, 
whether  the  agent  is  general  or  special,  be- 
cause principals  may  limit  the  power  of  one 
as  well  as  the  other.  If  a  policy  of  insur- 
ance declares  that  no  officer  or  agent  has 
power  to  waive  any  provision  or  condition 
embraced  in  a  printed  or  authorized  policy, 
but  may  waive  certain  added  conditions,  pro- 
vided such  waiver  is  written  on  or  attached 
to  the  policy,  an  attempted  waiver  by  an 
agent  of  one  of  the  conditions,  which  the 
policy  declares  he  shall  not  have  power  to 
waive,  is  inoperative  and  void.'  Quinlan  v. 
Providence  Ins.  Oo.,  133  N.  Y.  356,  31  N.  B. 
81,  28  Am.  St  Rep.  645:  'Where  a  policy  of 
insurance  itself  contains  an  express  limita- 
tion upon  the  power  of  the  agent,  he  has  no 
right  to  contract,  as  against  the  company, 
with  the  party  to  whom  the  policy  has  been 
issued,  80  as  to  change  its  terms,  or  dispense 
with  the  performance  of  any  part  of  the  con- 
sideration, either  by  parol  or  in  writing,  and 
the  insured  is  estopped  by  accepting  the  pol- 
icy from  setting  up  powers  in  the  agent  at 
the  time  in  opposition  to  the  conditions  In 
the  policy.'  Weidert  y.  State  Ins.  Oo.,  19 
Or.  261  1^  Pac  242]  20  Am.  St  Rep.  809. 
To  the  same  effect  Oleaver  v.  Ins.  Oo.  (Mich.) 
32  N.  W.  060,  8  Am.  St  Rep.  908;  German 
Ins.  Oo.  y.  Heiduk,  30  Neb.  288  [46  N.  W. 
481]  27  Am.  St  Rep.  402.  'We  must  take  the 
contracts  [policies]  as  we  find  them  and  en- 
force them  as  they  read,'  says  the  late  case 
of  Rohrback  y.  Ins.  Oo.,  62  N.  Y.  47,  20  Am. 
Refp.  451."  It  seems  very  plain  that  there 
was  a  f<Mrfeiture  of  the  policy  by  reason  of 


the  conveyance  of  the  Insured  property  by 
said  S.  D.  Williams  and  wife  to  Bdgar  D. 
Williams  as  aforesaid,  and  that  the  acts  of 
Outright  above  stated  did  not  amount  to  a 
waiver  of  such  forfeiture  on  behalf  of  the 
defendant 

Plaintiff  also  complains  that  the  circuit 
court  erred  in  rejecthig  the  proof  of  loss  o. 
the  insured  building  offered  by  it  in  evidence, 
and  contends  that  said  proof  was  and  is  suf- 
ficient The  statement  or  proof  of  loss  is 
signed  and.  sworn  to  by  said  S.  D.  Williams, 
bears  date  on  the  11th  day  of  February,  1902, 
and,  among  other  things,  says  that  on  the 
afternoon  of  Sunday,  December  22, 1901,  from 
a  gas  stove  in  a  bedroom,  as  he  is  informed 
and  believes,  a  fire  originated  that  totally  de- 
stroyed the  three-story  metal-roofed  building 
and  its  contents, -insured  by  him,  situate  in 
Oairo,  Ritchie  county,  W.  Va.,  and  occupied 
for  a  hotel,  mercantile,  and  office  purpose.  It 
then  states  the  interest  of  the  plaintiff  by 
reason  of  its  deed  of  trust,  the  conveyance  of 
the  property  to  said  Edgar  D.  Williams,  the 
other  insurance  thereon,  and  by  whom  and 
for  what  purpose  the  building  was  occupied 
and  used  at  the  time  of  the  fire.  The  suf- 
ficiency or  hisufflciency  of  the  proof  of  loss 
depends  upon  the  construction  which  we  may 
give  to  our  statute  relating  to  insurance  and 
insurance  companies.  Ohapter  33,  p.  120,  of 
the  Acts  of  the  Legislature  of  1899  is  entttied: 
"An  act  fixing  the  liability  of  fire  insurance 
companies."  It  was  passed  February  21, 1899, 
and  took  effect  90  days  thereafter.  It  wa» 
therefore  in  force  and  effect  at  the  time  the 
policy  in  question  was  issued  and  delivered  to 
S.  D.  Williams.  The  language  of  the  act  is: 
"All  fire  insurance  companies  doing  business 
in  this  state  shall  be  liable,  in  case  of  total 
loss,  by  fire  or  otherwise,  as  stated  in  the 
policy,  on  any  real  estate  insured,  for  the 
whole  amount  of  insurance  stated  in  the  pol- 
icy of  insurance  upon  said  real  estate;  and 
in  case  of  partial  loss  by  fire  or  otherwise,  as 
aforesaid,  of  the  real  estate  insured,  the  basis 
upon  which  said  loss  shall  be  computed  shall 
be  the  amount  stated  in  the  policy  of  insm> 
ance  effected  upon  said  real  estate,  and  the 
insured  shall  have  the  right  to  enforce  his 
claim  for  said  loss  in  any  court  having  Juris- 
diction." Valued  policy  laws  are  now  in  force 
in  many  of  the  states  of  the  Union,  besides 
West  Virginia.  These  statutes  vary  some- 
vih&t  in  phraseology,  but  all  have  the  same 
purpose.  In  Wisconsin,  which  enacted  the 
first  of  such  statutes,  it  is  provided  that 
"whenever  any  policy  of  insurance  shall  be 
written  to  insure  any  real  property,  and  if  the 
property  insured  shall  be  wholly  destroyed 
without  criminal  fault  on  the  part  of  the  in- 
sured or  his  assigns,  the  amount  of  insur- 
ance written  in  such  policy  shall  be  taken 
conclusively  to  be  the  true  value  of  the  prop- 
erty when  insured,  and  the  true  amount  of 
loss  and  the  measure  of  damages  when  de- 
stroyed." In  Oshkoah  Qaslight  Oo.  v.  Qer- 
mania  Fire  Ins.  Oo.,  71  Wis.  454,  37  N.  W. 
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819,  5  Am.  St  Rep.  233,  the  court  says,  after 
quoting  tbe  law:  "Under  this  statute,  it  la 
settled  by  Arequent  adjudications  that  the 
actual  value  of  such  real  estate  when  insured 
la  wholly  immaterial.  *  *  *  The  statute 
must  be  regarded  as  a  part  of  the  contract  of 
Insurance,  and  the  amount  written  in  the  pol- 
icy, as  liquidated  damages  as  agreed  upon  by 
the  parties.  Is  conclusive  as  to  the  amount  of 
the  damage,  if  any,  for  which  the  insurer  is 
liable  by  reason  of  the  loss."  In  Rellly  v. 
Franklin  Ins.  Ck).,  43  Wis.  449,  28  Am.  Rep. 
652,  it  is  held  that,  "as  the  statute  rests  upon 
grounds  of  public  policy,  the  conclusive  ef- 
fect of  the  amount  of  insurance  written  in  the 
policy  upon  the  measure  of  damages  is  not 
altered  by  a  stipulation  in  the  same  instru- 
ment that  the  damages  should  be  established 
'according  to  the  true  and  actual  cash  market- 
able value*  of  the  property  when  the  loss  hap- 
pened." Thompson  et  al.  v.  Citizens'  Ins.  Ck>., 
45  Wis.  888;  Seyk  et  al.  v.  MiUers'  Nat 
Ina.  Co.,  74  Wis.  67,  41  N.  W.  443,  8  L.  R. 
A.  623.  In  Caledonian  Ins.  Co.  v.  Cooke,  101 
Ky.  412,  418,  41  S.  W.  279,  280,  the  court 
says:  "It  is  perfectly  evident  that  the  Legis- 
lature intended  to  remedy  the  evil  of  over- 
valuation in  insurance,  and  in  doing  so  fol- 
lowed the  example  of  many  other  states  of  the 
Union  by  making  the  insurer  responsible  for 
overvaluation,  and  to  do  this  the  remedy  was 
and  is  to  compd  the  insurer  to  pay  the  full 
amount  On  case  of  total  loss)  for  which  it 
writes  the  policy,  and  on  which  tbe  premium 
is  calculated  and  collected,  subject  only  to  be 
diminished  by  any  deterioration  in  value  be- 
tween the  dates  of  the  policy  and  the  loss,  and 
providing,  further,  for  relief  for  fraud  on  the 
pert  of  the  insured,  where  the  insurer  is  de- 
ceived thereby.  In  other  words,  the  law  says 
to  insurance  companies:  If  you  want  to  pay 
only  a  fair  price  for  property  that  may  be  de- 
stroyed, you  must  adjust  that  matter  before 
tbe  policy  is  issued,  and,  if  you  fall  to  do  so, 
you  will  be  the  loser,  as  the  law  fixes  the 
amount  you  are  to  pay  by  the  amount  you 
collect  premium  on,  subject  to  deterioration  in 
value  after  the  date  of  the  policy.'  As  to 
whether  this  is  right  we  do  not  say.  It  is 
the  law,  and,  if  recognized  and  obeyed  in 
spirit,  would  no  doubt  remedy  a  great  and 
growing  evil  in  the  country.  From  what  we 
have  said,  it  is  manifest  that  we  are  of  opin- 
ion that  the  appellant  was  bound  to  pay  the 
appellee  the  full  face  of  his  policy,  as  the  case 
is  presented.  As  to  the  arbitration  alleged, 
there  was  nothing  to  arbitrate." 

We  adopt  the  language  of  the  court  in  tbe 
last  case  dted  as  peculiarly  appropriate  In  ex- 
planation of  the  intention  of  the  Legislature 
in  the  enactment  of  our  insurance  law  above 
quoted.  The  language  of  the  act  is  broad  and 
unambiguous.  Under  it,  the  insurance  com- 
pany shall  be  liable,  in  case  of  total  loss,  by 
fire  or  otherwise,  as  stated  in  the  policy,  on 
any  real  estate  insured,  for  the  whole  amount 
of  insurance  upon  said  real  estate,  any  pro- 
visions in  the  policy  to  the  contrary  notwith- 


standing. All  provisions  In  a  policy  in  con- 
flict with  a  valued  policy  statute  are  void,  and 
hence  a  provision  for  the  appointment  of  arbi- 
trators In  case  of  loss  is  ineffective  where  the 
property  is  wholly  destroyed.  Elliott  on  Ins. 
I  818.  The  proof  of  loss  informed  the  de- 
fendant of  the  total  loss  of  the  Insured  prop- 
erty, and  of  the  liability  of  the  company  un- 
der the  policy  and  the  statute,  as  claimed  by 
the  plaintiff.  The  reasons  for  the  insertion 
of  the  many  statements  in  the  proof  of  loss, 
where  the  policy  is  not  issued  under  and  gov- 
erned by  a  valued  policy  statute,  having 
ceased  in  this  case,  we  hold  that  the  proof  of 
loss  offered  in  evidence  by  the  plaintiff,  but 
rejected  by  the  court,  was  and  is  sufficient 
But,  uiK>n  the  twhole  case,  we  find  no  re- 
versible error.  We  therefore  affirm  the  Judg- 
ment 

ass  W.  Va.  MS) 

MBDLEY  V.  GERMAN  ALUANOB  INS. 
CO. 

(Supreme  Court  of  Appeals  of  West  Vizginla. 
March  15,  1904.) 

INSUSANCS— AUTHOSnnr  07  AOEinV-LIABILITT 
OF  OOMPANT— CONDITIONS  OF  POLICY— WAIV- 
ES—NOTICE  TO  INSUBED— LACHES— BEFOBMA- 
TION  OF  POLICY— LIMITATIONS  OF  AGENT'S 
AUTHOBITY— F0BFBITX7BB— PBOOFS  OF  LOSS- 
FALSE  SWEABINO. 

1.  An  insurance  company  establishing  a  local 
agency  is  responsible  to  the  parties  with  whom 
its  agent  transacts  business  for  his  acts  and 
declarations  within  the  scope  of  his  employment, 
and  to  the  extent  of  the  authority  apparently 
conferred  upon  him  by  the  company;  and  a 
limitation  upon  such  apparent  authority,  not 
communicated  to  the  insured  before  he  acted 
upon  the  representations  or  conduct  of  the 
agent,  will  not  relieve  the  company  from  liabil- 
ity, unless,  after  discoverv  of  the  want  of  au- 
thority in  the  agent,  the  Insured  has  precluded 
himself  from  the  assertion  of  his  rights  by 
laches.     (By  three  Judges.) 

2.  When  an  insurance  agent,  intrusted  with 
blank  policies,  and  authorized  to  fill  up.  coun- 
tersign, and  deliver  them,  is  correctly  inrormed, 
by  the  person  whose  property  he  undertakes  to 
insure,  as  to  the  state  of  the  title,  and  other 
facts  material  to  and  affecting  the  inception  of 
the  contract,  so  far  as  Inquiry  is  made  respect- 
ing them,  and  takes  no  written  application  for 
the  insurance,  and  then  issues  a  policy  embody- 
ing, as  warranties  therein,  facts  different  from 
those  which  were  given  to  him  by  the  insured, 
the  company  is  estopped  from  defending  a  claim 
for  loss  under  the  policy  on  the  ground  of  such 
false  recitals,  unless  It  is  shown  that  the  in- 
sured had  prior  or  contemporaneous  notice  of 
want  of  authority  in  the  agent  to  waive  condi- 
tions.   (By  three  Judges.) 

3.  A  contract  in  writing  is  presumed  to  be 
the  embodiment  of  an  antecedent  verbal  agree- 
ment, and  upon  dear  and  full  proof  that  the 
person  who  undertook  the  preparation  of  it  has, 
by  mistake  or  fraud,  written  the  contract  dif- 
ferent from  what  it  was  as  made  by  the  par- 
ties, it  may  be  reformed  in  equity;  and,  where 
such  departure  occurs  in  a  policy  of  insurance 
prepared  by  an  agent  of  the  company,  it  raises 
an  equitable  estoppel  against  the  company, 
which  may  be  effectually  asserted  by  the  msnr- 
ed  in  a  court  of  law,  unless  he  had  notice  oi 
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want  of  anthority  In  the  asent  to  waive  the 
conditions  at  all,  or  except  in  a  specific  man- 
ner.   (By  three  Judges.) 

4.  A  danae  in  a  policy  of  insurance  so  lim* 
iting  the  authority  of  the  agent  is  not  notice  to 
the  insured  of  the  agent's  want  of  power  to 
bind  his  principal  in  respect  to  transactions  had 
between  them  before  the  policy  was  delivered, 
such  as  will  prevent  a  reformation  of  the  con- 
tract at  the  instance  of  the  insured,  or  preclude 
him  from  relying  upon  a  waiver  of  conditions 
by  the  agent  made^i'i^'i'  to  the  issuance  of  the 
policy.    (By  three  Judges.) 

5.  Failure  to  read  a  policy  of  insurance  with- 
in a  short  time  after  its  delivery  is  not  such 
neglect  or  laches  as  will  preclude  the  insured 
from  having  a  reformation  of  it,  or  deprive  him 
of  the  benefit  of  a  waiver  by  the  company 
through  its  agent,  unless  some  fact  was  known 
to  him  sufficient  to  put  him  on  inquiry  as  to 
whether  it  had  been  correctly  written,  or  con- 
tained a  limitation  upon  the  powers  of  the 
agent.    (By  three  Judges.) 

6.  Restrictions  inserted  in  a  policy  of  Insur- 
ance upon  the  power  of  the  agent  to  waive  any 
conditions,  except  in  a  particular  manner,  as 
by  indorsing  the  waiver  on  the  policy,  do  not 
apply  to  those  conditions  which  relate  to  the 
inception  of  the  contract.    (By  three  Judges.) 

7.  As  to  promissory  warranties,  conditions  for 
the  violation  of  which  the  policy  is  rendered 
noneffective  after  it  has  become  effective  and  op- 
erative, such  limitation  clause  is  not  only  notice 
to  the  insured  of  want  of  authority  in  the  agent 
to  waive  them,  but  also  a  stipulation  between 
the  parties  that  the  agent  has  not,  and  shall 
not  have,  any  such  power. 

8.  Notice  of  sale  of  the  insured  property  un- 
der a  deed  of  trust,  served  upon  the  insured  be- 
fore the  occurrence  of  the  loss,  precludes  recov- 
ery, when  the  );K>licy  contains  a  stipulation  that, 
unless  otherwise  provided  by  agreement  indors- 
ed thereon  or  added  thereto,  it  snail  be  void,  *Mf, 
with  the  knowledge  of  the  insured,  foreclosure 
proceedings  be  commenced  or  notice  given  of 
sale  of  any  property  covered  by  this  policy  by 
virtue  of  any  mortgage  or  trust  deed,'*^  together 
with  a  clause  inhibiting  the  agent  from  waiving 
such  condition  otherwise  than  by  an  agreement 
so  indorsed  or  added,  and  no  agreement  waiving 
the  condition  as  to  commencement  of  foreclosure 
proceedings  and  notice  of  sale  is  so  indorsed  or 
added  unless  the  forfeiture  is  waived  by  the 
company,  or  the  agent  under  authority  there- 
for conferred  by  the  company. 

9.  Forfeiture  for  breach  of  a  promissory  war- 
ranty is  not  waived  by  retention  of  the  premium 
after  notice  thereof. 

10.  Under  such  a  policy,  having  a  slip  attached 
thereto  by  the  agent  saying,  among  other  things, 
'*$ Other  Ck>ncurrent  Insurance  per- 
mitted," additional  insurance  on  the  property 
will  not  prevent  recovery  for  loss  on  the  policy. 

11.  Denial  by  an  insurance  company  of  its  lia- 
bility on  other  grounds,  within  the  time  allowed 
for  furnishing  preliminary  proofs  of  loss,  is,  in 
law,  a  waiver  of  the  conditions  of  the  policy  re- 
quiring such  proofs. 

12.  W  hen,  by  the  provisions  of  a  policy,  it  shall 
be  void  in  case  of  fraud  or  false  swearing  by 
the  insured  touching  any  matter  relating  to  the 
insurance  or  the  subject  thereof,  false  swearing, 
in  order  to  defeat  recovery,  must  be  intentional, 
and  done  for  the  purpose  of  defrauding  the  in- 
surer. 

Brannon,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Kanawha  County; 
F.  A.  Guthrie,  Judge. 

Action  by  Lucy  A.  Medley  against  the 
German  Alliance  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 


1  Watts  &  Ashby  and  CSillton,  MacCorkle  A 
Chilton,  for  plaintiff  in  error.  A.  W.  McDon- 
ald, Brown,  Jackson  &  Knight,  linn,  Byrne  & 
C;ato,  and  A.  B.  Lrittlepage,  for  defendant  in 
error. 

POFFENBARGER,  P.  The  German  Alli- 
ance Insurance  Company  complains  of  a 
judgment  of  the  circuit  court  of  Kanawha 
comity  rendered  against  it,  and  in  favor  of 
Lucy  A.  Medley,  for  the  sum  of  $1,782,  in  an 
action  of  assumpsit  upon  a  policy  of  insur- 
ance upon  a  dwelling  house,  and  personal 
property  therein,  for  the  sum  of  $1,500;  al- 
leging that  the  court  erred  in  oyerrullng  its 
motion  to  exclude  the  plaintiff's  evidence, 
made  at  the  conclusion  thereof,  and  its  mo- 
tion to  exclude  all  the  evidence  and  direct 
a  verdict,  made  after  all  the  evidence  had 
been  introduced;  in  giving  to  the  jury  five 
several  instructions,  and  each  of  them;  in 
refusing  to  set  aside  the' verdict;  and  in  en- 
tering judgment  thereon. 

One  of  the  principal  defenses  to  the  ac- 
tion, raised  by  a  proper  plea,  and  which 
forms  the  subject-matter  of  instructions  giv- 
en and  refused,  is  the  alleged  breach  of  a 
condition  of  the  policy  which  reads  as  fol- 
lows: "This  entire  policy,  unless  otherwise 
provided  by  agreement  endorsed  hereon  or 
added  hereto  shall  be  void  *  *  *  if  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership;  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple.**  No 
such  provision  was  indorsed  on  the  policy. 
Mrs.  l^edley's  title  to  the  land  on  which  the 
building  stood  is  evidenced  by  a  deed  by 
which  the  Kanawha  Valley  Bank,  a  corpo- 
ration, "doth  grant  and  convey  unto"  her 
the  lot  (describing  it),  and  whi<di  contains, 
in  the  habendum  clause  thereof,  the  follow- 
ing: "And  it  is  fully  understood  and  agreed 
between  all  of  the  parties  herein  interested 
that  the  said  lot  of  land  is  hereby  conveyed 
by  the  parties  of  the  first  part  to  the  party 
of  the  second  part  for  and  during  her  life-* 
time  and  at  and  after  her  death  the  title  to 
the  said  lot  is  to  pass  unto  and  vest  in  her 
children  bom  and  unborn."  No  written  ap- 
plication for  the  policy  was  made.  The  con- 
tract of  insurance  was  effected  by  Thomas 
PoK>,  on  behalf  of  the  company,  as  its  agent 
and  G.  W.  Medley,  the  husband  of  the  plain- 
tiff, as  her  agent  The  insurance  was  solic- 
ited by  the  company  through  Popp,  who  in« 
quired  of  Medley,  before  Issuing  the  policy, 
as  to  the  person  in  whose  name  tiie  deed 
was,  in  response  to  which  Medley  said: 
"The  deed  is  deeded  to  my  wife  and  her 
heirs,  bom  and  unborn."  George  Medley,  a 
son  of  the  Insured,  says  his  father  told  Popp 
the  property  was  deeded  to  his  mother  and 
her  heirs,  and  also  that  there  was  a  lien  up- 
on it  by  deed  of  trust  for  $800  in  favor  of 
Ben  Baer.  Both  father  and  son  say  the 
agent  inquired,  not  as  to  the  estate  or  inter- 
est of  Mrs.  Medley  in  the  property,  but  as 
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to  the  name  of  tbe  person  to  whom  It  was 
deeded.    P(^p*s  testimony  was  not  taken. 

The  policj  contained  the  following  addi- 
tional dause,  limiting  the  authority  of  the 
agent:  "This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provi- 
sions,  agreements  or  conditions  as  may  be 
endorsed  hereon  or  added  hereto,  and  no  of- 
ficer, agent  or  other  representative  of  these 
companies  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy  may  be 
the  subject  of  agreement  endorsed  hereon  or 
added  hereto,  and  as  to  such  provisions  and 
conditions  no  officer,  agent  or  representative 
shall  have  such  power  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions 
unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  prlv- 
il^e  or  permission  affecting  the  insurance 
under  this  policy  exist  or  be  claimed  by  tbe 
Insured  unless  so  written  or  attached.'* 

In  Wolpert  v.  Northern  Assur.  Co.,  44  W. 
Va.  7d4,  29  S.  E.  1024,  this  court  held  that 
*lf  an  Insurance  company  elects  to  issue  its 
policy  of  Insurance  against  a  loss  by  fire 
without  any  regular  application,  or  without 
any  representation  In  regard  to  the  title  to 
the  property  to  be  Insured,  It  cannot  com- 
plain, after  a  loss  has  occurred,  that  the  in- 
terest of  the  Insured  was  not  correctly  stat- 
ed in  the  policy,  or  that  an  existing  incum- 
brance was  not  disclosed."  Said  case  fol- 
lows the  decision  in  Insurance  Oo.  v.  Rode- 
fer,  92  Va.  747.  24  S.  B.  393,  53  Am.  St  Rep. 
84a.  The  principle  was  again  applied  in 
Cleavenger  v.  Franklin  Insurance  Co.,  47  W. 
Va.  695,  35  S.  E.  998.  In  that  case,  at  page 
dO&  47  W.  Va.,  page  1003,  35  S.  E.,  Judge 
English,  delivering  the  opinion  of  the  court, 
says:  "This  policy,  then,  was  Issued  by  the 
Franklin  Company  without  any  application 
therefor  signed  by  the  assured.  In  such 
cases  the  law  Is  thus  laid  down  In  Insur- 
ance Company  v.  Rodefer"— and  then  quotes 
the  syllabus  in  that  case  as  above  given. 
This  is  consistent  with,  and  logically  results 
from,  oth^  principles  of  Insurance  law  sev- 
eral times  announced  by  this  court,  one  of 
which  Is  that  the  agent  of  an  insurance  com- 
pany, in  preparing,  or  directing  the  prepa- 
ration of,  an  application  for  insurance,  acts 
for  his.  company,  and  not  for  the  applicant 
He  is  the  agent  of  the  company,  and  not  the 
agent  of  the  applicant,  and,  in  what  he  does» 
binds  the  company,  and  not  the  applicant, 
if  be  acts  improperly.  "Though  the  weight 
of  the  modem  authorities,  as  well  as  reason, 
in  my  Judgment,  leads  to  the  conclusion  that 
where  an  application  for  a  policy,  which  is 
filled  up  by  an  agent  of  an  Insurance  com- 
pany, and  signed  by  the  Insured  on  the  faith 
that  it  has  been  properly  filled  up,  who  has 
not  read  the  application,  though  he  had  an 
opportunity  to  do  so,  if  none  of  the  false  an- 
swers were  given  by  him,  but  were  insert- 
ed by  the  agent  of  the  Insurance  company 


either  fraudulently  or  by  mistake,  where  the 
mistake  was  not  the  result  of  anything  said 
or  done  by  the  insured,  the  insured  or  as- 
sured is  not  bound  by  such  false  answers  in- 
serted in  the  application,  but  these  answers 
should  be  regarded  aa  the  act  of  the  insur- 
ance company,  by  its  agent,  and  not  as  the 
act  of  the  Insured.  It  Is  true,  this  position 
is  still  controverted  by  respectable  authori- 
ties. *  *  •  But  outside  of  Massachusetts 
the  wdght  of  authority  now  seems  to  be  in 
favor  of  the  position  that,  under  circumstan* 
ces  above  stated,  false  answers  in  the  appli- 
cation for  an  Insurance  will  not  forfeit  the 
policy,  and  I  concur  in  this  view."  Green, 
J.,  in  Schwarzbach  V.  Insurance  Co.,  25  W. 
Va.  622;  663,  52  Am.  Rep.  227.  This  view 
is  embodied  in  point  12  of  the  syllabus  of 
said  case.  The  same  doctrine  Is  reiterated 
in  Delts  v.  Insurance  Co.,  31  W.  Va.  861,  8 
S.  E.  616,  13  Am.  St  Rep.  909,  and  It  is  in- 
corporated in  point  3  of  the  syllabus  of  that 
case,  together  with  the  further  declaration 
that  "this  rule  is  not  changed  by  a  stipula- 
tion inserted  in  the  policy,  subsequently  is- 
sued, that  the  acts  of  such  agent  in  making 
out  the  application  shall  be  deemed  the  acts 
of  the  insured." 

It  is  denied,  however,  that  this  law  Is  ap- 
plicable to  the  case  in  hand,  for  the  reason 
that  the  policy  contains  a  clause  limiting  the 
power  of  the  company's  agent  to  waive  con- 
ditions of  the  policy.  As  the  policy  was  de- 
livered into  the  hands  of  the  Insured  with 
this  clause  plainly  printed  in  It,  it  is  said 
that  she  had  notice  of  it,  and  was  bound  to 
know,  whether  she  read  the  policy  or  not 
that  the  agent  had  no  power  to  issue  a  pol- 
icy upon  any  other  conditions  than  those 
stated  in  it  It  is  dlfilcult  to  see  any  solid 
ground  for  this  distinction.  In  the  Deitz 
Case,  the  policy,  when  put  in  the  hands  of 
the  insured,  said  that,  if  the  property  was 
held  in  trust  or  on  commission  or  by  lease- 
hold or  other  Interest  not  amounting  to  ab- 
solute and  sole  ownership,  it  must  be  so  rep- 
resented to  the  company,  and  expressed  in 
the  policy  in  writing,  else  the  insurance  as 
to  such  property  should  be  void,  and  that  if, 
through  the  agent,  any  misrepresentation  as 
to  the  title  to  the  property  or  any  other  mat- 
ter had  been  made,  the  agent  should  be  deem- 
ed to  be  the  agent  of  the  insured,  and  not  of 
the  company,  and,  further,  that  the  company 
should  "not  be  bound  by  any  act  of,  or  state- 
ment made  to  or  by,  any  agent  or  other  per- 
son," which  was  not  contained  either  in 
the  policy,  or  in  the  written  application  upon 
which  the  Insurance,  or  any  renewal  thereof, 
was  based*  How  could  the  company  have 
chosen  and  put  into  its  policy  words  more 
emphatically  denying  to  its  agent  the  power 
to  bind  it  by  any  word  or  act  outside  of  the 
written  matter  contained  in  the  application 
for  the  policy?  For  the  very  reason  that 
the  company  had  so  attempted  to  limit  the 
authority  of  its  agent  in  respect  to  matters 
preceding  the  Issuance  of  the  policy  in  the 
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negotiation  of  the  contract,  this  court  tIt- 
tually  declared  that  clause  of  the  policy  Toid, 
or  at  least  that  the  clause*  in  the  policy  sub- 
sequently Issued  was  not  notice  to  the  insur- 
ed of  the  limitation  of  the  agent's  authority. 
In  that  case  the  policy  was  issued  to  a  hus- 
band, on  a  building  belonging  to  his  wife; 
and  the  court  held  the  insurance  company 
bound  to  pay  the  loss,  notice  of  want  of  au- 
thority apparent  on  the  face  of  the  policy 
(if  it  be  notice)  to  the  contrary  notwithstand- 
ing. In  Gleavenger  t.  Franklin  Insurance 
Ck>.,  47  W.  Va.  595,  35  S.  B.  998,  the  Interest 
of  the  insured  was  different  from  that  stated 
in  the  policy,  and  the  policy  declared  that  if 
it  were  different  the  policy  should  \)e  yoid« 
Whether  it  contained  any  clause  concerning 
the  authority  of  the  agent,  does  not  appear. 
In  Wolpert  v.  Northern  Assur.  Co.,  Judge 
Bnglish  said:  "It  appears  that  the  plaintiff 
in  this  case  is  illiterate,  cannot  read  a  word 
of  Bnglish,  and  had  to  rely  on  the  insurance 
agents  in  taking  out  the  policy.  No  questlonB 
appear  to  have  been  asked  hlni  in  regard  to 
the  deed  of  trust,  and  it  does  not  appear  that 
the  conditions  of  the  policy  were  read  or  ma'de 
known  to  him,  and  no  concealment  appears 
to  have  been  made  by  the  plaintiff.  It  was 
simply  an  omission  by  the  agent  to  inquire 
in  reference  to  liens  on  the  property,  which 
was  not  the  fault  of  the  plaintiff;  and,  look- 
ing at  the  entire  case  as  presented  by  the 
record,  I  do  not  think  the  court  erred  in  re- 
fusing to  set  aside  the  verdict  and  award  a 
new  trial,  and  in  entering  Judgment"  This 
doctrine  was  applied,  also,  in  the  case  of 
Ck>le8  T.  Jefferson  Insurance  Co.,  41  W.  Va. 
261,  23  8.  B.  732,  the  syllabus  in  which  says: 
"A  provision  in  the  application  or  in  the  pol^ 
icy  making  him  the  agent  of  the  insured,  and 
not  of  the  company,  cannot  change  his  legal 
status  as  agent  of  the  company,  or  the  law 
of  agency,  if  he  is  in  fact  the  agent  of  the 
latter."  This  seems  to  be  an  extension  of 
the  principle,  and  to  hold  that  a  limitation 
of  authority  in  the  printed  application  is  not 
binding  upon  the  insured.  In  the  opinion, 
Judge  Holt  says:  "This  rule  is  not  affected 
or  changed  by  a  stipulation  inserted  in  the 
policy  subsequently  issued  that  the  acts  of 
such  agent  in  making  out  the  application 
shall  be  deemed  the  acts  of  the  insured,  un- 
less written  in  the  application  or  expressed 
in  the  policy." 

These  decisions  are  founded  largely  upon 
that  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Insurance  Co.  v.  Wil- 
kinson, 13  Wall.  222,  20  li.  Bd.  617,  in  which 
Mr.  Justice  Miller,  delivering  the  opinion, 
said:  "If,  however,  we  suppose  the  party 
making  the  insurance  to  have  been  an  indi- 
vidual, and  to  have  been  present  when  the 
application  was  signed,  and  soliciting  the  as- 
sured to  make  the  contract  of  insurance,  and 
that  the  insurer  himself  wrote  out  all  these 
representations,  and  was  told  by  the  plain- 
tiff and  his  vrife  that  they  knew  nothing  at 
all  of  this  particular  subject  of  Inquiry,  and 


that  th^  refused  to  make  any  statement 
about  it,  and  yet,  knowing  all  this,  wrote  the 
representation  to  suit  himself,  it  is  equally 
clear  that  for  the  insurer  to  insist  that  the 
policy  is  void  because  it  contains  this  state- 
ment would  be  an  act  of  bad  faitli,  and  of 
the  grossest  injustice  and  dishonest.  And 
the  reason  for  this  is  that  the  representation 
was  not  the  statement  of  the  plaintiff,  and 
that  the  defendant  knew  it  was  not  when  he 
made  the  contract,  and  that  it  was  made  by 
the  defendant,  who  procured  the  plaintiff's 
signature  thereto.  ♦  •  •  It  is  quite  true 
that  the  reports  of  Judicial  dedsions  are 
filled  with  the  efforts  of  these  companies,  by 
their  counsel,  to  establish  the  doctrine  that 
they  can  do  all  this,  and  yet  limit  their  re- 
sponsibility for  the  acts  of  these  agents  to 
the  simple  receipt  of  the  premium  and  de- 
livery of  the  policy;  the  argument  being 
that,  as  to  all  other  acts  of  the  agent,  he  is 
the  agent  of  the  assured.  This  proposition 
is  not  without  support  in  some  of  the  earlier 
decisions  on  the  subject,  and,  at  a  time  when 
insurance  companies  waited  for  parties  to 
come  to  them  to  seek  assurance,  or  to  f<M:ward 
applications  on  their  own  motion,  the  doc- 
trine had  a  reasonable  foundation  to  rest 
upon.  But  to  apply  such  a  doctrine,  in  its 
full  force,  to  the  system  of  selling  policies 
through  agents,  which  we  have  described^ 
would  be  a  snare  and  a  delusion,  leading,  as 
it  has  done  in  numerous  instances,  to  the 
grossest  frauds,  of  which  the  insurance  cor- 
porations receive  the  benefits,  and  the  par- 
ties supposing  themselves  insured  are  the 
victims.  The  tendency  of  the  modem  deci- 
sions in  this  country  is  steadily  in  the  oppo- 
site direction.  The  powers  of  the  agent  are 
prima  facie  coextensive  with  the  business 
intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated  to 
the  person  with  whom  he  deals.  An  insur- 
ance company  establishing  a  local  agency 
must  be  held  responsible  to  the  parties  with 
whom  they  transact  business  for  the  acts 
and  declarations  of  the  agent  within  the 
scope  of  his  employment,  as  if  th^  proceed- 
ed from  the  principal." 

But  this  is  said  not  to  be  applicable  to  the 
case  in  hand,  for  the  reason  that  notice  of 
the  agent* s  want  of  authority  to  waive  con- 
ditions was  not  brought  home  to  the  appli- 
cant in  that  case.  It  is  also  said  that  a  lim- 
itation in  the  policy  is  notice,  although  the 
policy  is  prepared  by  the  insurance  company 
alone  in  pursuance  of  a  prior  verbal  agree- 
ment to  which  it  ought  to  correspond,  and 
to  which  it  will  be  made  to  conform,  in  equi- 
ty, upon  proof  of  the  fraud  or  mistake  on 
the  part  of  the  agent  of  the  company  which 
resulted  in  the  incorrect  preparation  of  the 
policy.  It  is  further  said  that  subsequent  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  as  well  as  some  prior  to  that  of  In- 
surance Co.  V.  Wilkinson,  are  authority  for 
the  position  that  the  limitation  clause  in  the 
policy  is  notice.    One  of  these  is  Carpenter 
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T.  Providence  Washlngtoii  Insurance  Go^  16 
Pet  485, 10  L.  Ed.  10i4»  but  it  is  to  be  noted 
that  the  statement  of  that  case  contains  this 
recital:  "Annexed  to  the  policy  are  the  pro- 
posals and  conditions  on  which  the  policy  is 
asserted  to  be  made,  and  among  them  is  the 
following:  'Notice  of  all  preyious  insurances 
upon  property  insured  by  this  company  shall 
be  given  to  them,  and  endorsed  on  the  policy, 
or  otherwise  acknowledged  by  the  company 
in  writing,  at  or  before  the  time  of  their 
making  insurance  thereon,  otherwise  the  pol- 
icy made  by  this  company  shall  be  of  no  ef- 
fect.' "  That  was  a  paper  exhibited  to  the 
insured  by  the  company  before  the  policy 
was  issued,  imparting  to  him  informi^tion  of 
the  only  conditions  upon  which  a  contract 
could  be  made,  and  was  therefore  direct  and 
positive  previous  notice.  Moreover,  it  was. 
In  l^^l  effect,  notice  of  want  of  authority 
of  the  agent  to  make  any  other  kind  of  a 
contract  Another  is  Insurance  Go.  v.  Fletch- 
er, 117  U.  S.  519,  6  Sup.  Ct  837,  29  L.  Bd. 
934,  which  the  court  distinguished  from  the 
case  of  Insurance  Co.  v.  Wilkinson,  saying: 
"Here  the  power  of  the  agent  was  limited, 
and  notice  of  such  limitation  given  by  being 
embodied  in  the  application,  which  the  as- 
sured was  required  to  make  and  sign,  and 
which,  as  we  have  stated,  he  must  be  pre- 
sumed to  have  read.  He  is  therefore  bound 
by  its  statements."  Observe  that  this  was 
prior,  not  subsequent,  notice.  Another  is  In- 
surance Co.  V.  Wolff,  95  U.  S.  826,  24  Lw  Bd. 
387.  The  condition  for  the  breach  of  which 
the  policy  in  that  case  was  forfeited  was  a 
subsequent  one,  and  notice  in  the  policy  of 
the  limitation  of  the- agent's  authority  was 
prior  notice.  It  provided  that  removal  to 
and  residence  In  certain  prohibited  sections 
of  the  country  by  the  Insured  should  forfeit 
tile  policy.  Another  Is  Insurance  Co.  v.  Nor- 
ton, 96  U.  8.  234,  24  L.  Ed.  689,  but  the  condi- 
tion violated  in  that  case  was  one  subsequent, 
and  not  prior,  in  its  nature.  Another  one  is 
Assurance  Co.  v.  Building  Ass'n,  183  U.  S. 
808,  22  Sup.  Ct  188»  46  L.  Ed.  213,  relied  upon 
by  this  court  as  authority  for  the  decision  in 
Maupin  v.  Insurance  Co.  45  S.  E.  1008,  and 
it  does  actually  decide  as  follows:  "Where 
fire  insurance  policies  contain  provisions 
whereby  agents  may,  by  writing  indorsed 
upon  the  policy  or  by  writing  attached  there- 
to, express  the  company's  assent  to  other 
insurance,  such  limited  grant  of  authority  is 
the  measure  of  the  agent's  power.  Where 
such  limitation  is  expressed  in  the  policy,  the 
assured  is  presumed  to  be  aware  of  such 
limitation."  This  much  of  the  decision  is 
based  upon  the  prior  decisions  of  that  court 
hereinbefore  referred  to  and  explained,  all  of 
which  are  cases  showing  either  that  there 
was  notice  in  the  application  prior  to  the  is- 
suance of  the  policy,  or  that  the  principle 
nad  only  been  applied  to  conditions  in  the 
policy,  the  violation  of  which  subsequent  to 
itfl  issuance  rendered  it  invalid  and  non-ef- 
fective.   Hence  it  is  clear  that  the  doctrine 


has  been  extended  in  this  last  case  to  limits 
beyond  those  theretofore  defining  its  appli- 
cation. This  court  has  said  that  subsequent 
notice  of  the  agent's  want  of  authority,  con- 
tained in  the  policy,  is  not  binding  upon  the 
insured  as  to  representations  made  at  the  in- 
ception of  the  contract  and  in  the  verbal  ne- 
gotiations preceding  the  Issuance  of  the  pol- 
icy. Moreover,  at  best,  it  is  only  presump- 
tive, not  conclusive  or  actual,  notice.  In  the 
case  last  cited,  the  court  says  the  assured  is 
presumed  to  be  aware  of  such  limitation. 
And  in  Insurance  Co.  v.  Fletcher,  cited,  Mr. 
Justice  Field  said  only  that  the  insured 
"must  be  presumed  to  have  read"  the  limita- 
tion clause  in  the  application.  "In  regard  to 
waivers  before  issued,  it  is  by  no  means  clear 
that  the  constructive  notice  supplied  by  pro- 
visions of  a  policy  not  yet  in  the  hands  ot  the 
applicant  should  be  binding  upon  film.  Pru- 
dent men  are  accustomed  to  rely  upon  the 
acts  and  statements  of  the  agent,  and  they 
should  be  protected  in  so  doing.  Busy  men 
have  not  time  to  study  the  interminable  pro- 
visions of  insurance  policies.  .Only  when  the 
custom  of  limiting  the  authority  of  a  general 
agent  in  the  policy  has  become  so  general 
that  it  is  a  part  of  the  ordinary  business 
knowledge  of  the  world  that  such  provisions 
exist  and  are  to  be  examined  will  it  be  prop- 
er to  hold  the  applicant  bound  by  them  in  re^ 
spect  to  negotiations  prior  to  the  issue  of  the 
policy."    May  on  Insur.  ft  187a. 

A  large  number  of  the  states  hold,  for  one 
reason  or  another,  that  the  limitation,  express- 
ed in  the  policy,  of  the  authority  of  the  agent 
or  prohibition  of  his  authority  to  waive  con- 
ditions, has  no  application  to  those  condi- 
tions which  relate  to  the  making  or  inception 
of  the  contract  but  only  to  conditions  insert- 
ed in  the  contract  as  actually  made,  and  to 
be  thereafter  observed.  '*It  seems  to  be  the 
prevailing  doctrine  that  the  rule  holding  the 
company  chargeable  with  the  acts,  declara- 
tions, or  knowledge  of  facts  of  a  general  so- 
liciting agent  at  or  before  the  issuance  of  the 
policy  is  not  affected  by  clauses  in  the  policy 
prohibiting  waivers  by  agents,  or  stipulating 
that  the  agent  shall  be  the  agent  of  the  as- 
sured, where  it  is  not  shown  that  such  limita- 
tions were  brought  to  the  knowledge  of  the 
assured."  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
948.  '*The  restrictions  inserted  in  the  policy 
upon  the  power  of  the  agent  to  waive  any 
condition,  unless  in  a  particular  manner,  as 
by  indorsing  the  waiver  on  the  policy,  can- 
not be  deemed  to  apply  to  those  conditions 
which  relate  to  the  inc^tion  of  the  contract 
when  it  appears  that  the  agent  lias  delivered 
it  and  received  the  premium  with  full  knoifirl* 
edge  of  the  actual  situation.  This  doctrine 
has  been  applied  to  both  general  and  solicit- 
ing agents."  Id.  949.  For  this  position,  de- 
cisions by  the  courts  of  Georgia,  Kentucky, 
Michigan,  Missouri,  New  York,  Pennsylva- 
nia, South  Carolina,  Texas,  Wisconsin,  and 
West  Virginia  are  cited,  and  there  are  others. 
It  is  the  well-settled  law  of  Maryland,  and  it 
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Is  apprehended  that  it  la  the  law  of  New  Jer- 
sey, If  resort  be  had  to  a  court  of  equity  in- 
stead of  a  court  of  law.  In  the  opinion  in 
Insurance  Co.  v.  Martin,  40  N.  J.  Law,  568, 
29  Am.  Rep.  271,  from  which  Mr.  Justice  Shi- 
ras,  In  Assurance  .Ck>.  v.  Building  Ass'n,  cited, 
quotes  at  great  length,  it  is  said:  "The  cases 
usually  cited  for  the  proposition  that  a  con- 
tract of  insurance  is  excepted  out  of  the  class 
of  written  contracts  with  respect  to  the  ad- 
missibility of  parol  evidence  to  vary  or  con- 
trol the  written  contract  will  be  found,  on  ex- 
amination, to  be,  to  a  large  extent,  those  In 
which  the  proof  has  been  received  with  a 
view  to  a  reformation  of  the  policy  in  equity, 
or  to  meet  the  defense  that  the  contract  was 
induced  by  false  and  fraudulent  representa- 
tions not  embodied  in  the  contract,  or  are  the 
decisions^ of  courts  in  which  the  legal  and 
equitable*  jurisdictions  are  so  blended  that 
the  functions  of  a  court  of  equity  have  been 
transferred  to  the  Jury  box."  So,  In  Dewees 
V.  Manhattan  Ins.  Co.,  35  N.  J.  Law,  866, 
from  which  Mr.  Justice  Shiras  quotes  also  at 
considerable  length,  the  court  say:  "But  it  is 
said  the  agents  of  the  defendants  who  pro- 
cured this  contract  were  aware  that  the  real 
contract  designed  to  be  made  was  that  the 
plaintiff  might  apply  the  premises  to  this  use. 
This  knowledge  of  the  agent  of  the  defend- 
ants, and  which,  it  is  contended,  will  bind  the 
defendants,  is  to  have  the  effect  to  vary  the 
obligations  of  the  written  contract  Upon 
what  principle  can  this  be  done?  There  is 
no  pretense  of  any  fraud  in  the  procurement 
of  this  policy.  The  only  ground  that  can  be 
taken  is  that  the  agent,  knowing  that  the 
premises  were  to  be,  in  part,  used  as  a  stable, 
should  have  so  described  the  use  in  the  pol- 
icy. The  assumption  is,  and  .must  be,  that 
the  warranty,  in  its  present  form,  was  a  mis- 
take in  the  agent.  But  a  mistake  cannot  b6 
corrected,  in  conformity  with  our  Judicial 
system,  in  a  court  of  law.  No  one  can  doubt 
that  in  a  proper  case  of  this  kind  an  equita- 
ble remedy  exists."  So  it  appears  that  the 
only  trouble  in  New  Jersey  as  to  this  power 
of  waiver  is  the  selection  of  the  proper  fo- 
rum in  which  to  assert  it.  You  cannot  have 
It  In  a  court  of  law,  but  you  may  have  it  in 
a  court  of  equity.  In  this  state  no  such  diffi- 
culty exists.  This  court  has  not  been  turn- 
ing the  assured  round  to  a  suit  in  equity  to 
have  reformation  of  his  contract  Travis  v. 
Insurance  Co.,  28  W.  Va.  583;  Deitz  v.  In- 
surance Co.,  33  W.  Va.  526,  11  S.  B.  60,  25 
Am.  St  Rep.  908;  Coles  v.  Insurance  Co.,  41 
W.  Va.  261,  23  S.  B.  732;  Woolpert  v.  Insur- 
ance Co.,  42  W.  Va.,  647,  26  8.  B.  521;  Wol- 
pert  V.  Insurance  Co..  44  W.  Va.  784,  29  S.  B. 
1024.  These  cases  were  in,  assumpsit  which 
is  held  to  be  an  equitable  action  at  law,  and 
in  them  the  principle  of  equitable  estoppel 
was  applied,  and  the  same  result  speedily 
and  inexpensively  reached  that  wduld  have 
•been  attained  by  a  suit  in  equity  to  reform 
and  enforce  the  contract  Croft  v.  Hanover 
Insur.  Co.,  40  W.  Va.  508,  21  a  B:  854,  Q2 


Am.  St  Rep.  902;  Cleavenger  v.  Insurance 
Co.,  47  W.  Va.  595,  85  S.  B.  99a  Even  in 
Massachusetts,  where  conditions  and  warran- 
ties in  policies  of  insurance  are  enforced  to 
the  very  letter,  the  Jurisdiction  in  equity  to 
reform  a  policy  on  the  ground  of  mistake  or 
fraud  is  admitted.  Washburn  v.  Insurance 
Co.,  144  Mass.  175. 

The  followlug  illustrations  of  the  exercise 
of  equity  Jurisdiction  are  given  by  May  on 
Insur.  (4th  Ed.)  S  566a:  "An  error  in  a  policy 
may  be  corrected  by  the  memorandum  of  the 
agreement  or  by  the  application  marked  'Ac- 
cepted,' over  the  initials  of  an  officer  of  the 
company.  If  by  mistake  of  the  agent  a  pol- 
icy is  Issued  in  wrong  form  or  with  errors, 
equity  will  reform  it  even  after  a  loss.  A 
mistake  brought  about  by  wrong  Information 
given  by  the  agent  of  the  company,  he  being 
a  lawyer,  by  which  the  policy  was  issued  in 
the  name  of  the  mortgagor,  instead  of  the 
mortgagee,  will  ground  a  bill  tor  reformation. 
Where  the  agent  fails  to  state  the  interest 
that  is  Intended  to  be  insured,  the  policy  will 
be  reformed.  If  a  policy  differs  from  the 
memorandum,  the  policy  will,  by  equity,  be 
made  agreeable  to  the  memorandum.  Where 
the  policy  omits  the  name  of  the  insured,  and 
states  sixty  days  as  the  term  of  insurance, 
instead  of  a  year,  as  agreed  upon  by  the  par- 
ties in  the  verbal  contract  which  the  policy 
was  intended  to  embody,  the  policy  will  be 
reformed.  Upon  'clear  and  convincing'  evi- 
dence of  mistake  by  one  party  and  fraud  by 
the  other,  or  of  mutual  mistake,  so  that  the 
writing  does  not  carry  out  the  Intention  of 
either,  equity  will  reform.  When  the  in- 
sured by  mistake  inserted  the  name  of  an- 
other vessel  than  the  one  Intended  to  be  in- 
sured, the  policy  was  reformed  after  loss.  A  • 
policy  Issued  in  the  wrong  name  by  mistake 
of  the  company's  agent  may  be  rectified  after 
loss,  although  the  said  agent  signed  the  ap- 
plication with  his  own  name  for  the  appli- 
cant When  the  insurer  by  mistake  Indorsed 
'eight  boxes,'  etc.,  on  the  policy,  from  a  bill 
of  lading  given  by  the  insured  of  a  shipment, 
when  in  fact  it  was  eighteen,  which  was  not 
discovered  until  after  loss,  the  policy  was  re- 
formed. The  rule  that  mistake  must  be  mu- 
tual does  not  prevail  where  there  is  bad  faith 
on  the  part  of  the  defendant,  or  where  confi- 
dence was  reposed  in  him,  and  he  was  in- 
trusted with  and  assumed  the  preparation  or 
completion  of  the  instrument  in  which  will- 
fully or  negligently  he  has  omitted  what  had 
been  clearly  stated  to  him  as  the  intent  of 
the  plaintiff,  who  relies  on  the  defendant  in 
the  matter.  When  the  insurance  company 
was  told  that  no  charter  of  the  ship  was  at 
hand,  and  the  insured  did  not  know  Just 
where  she  would  touch,  but  wanted  a  policy 
for  the  round  trip,  which  would  cover  every- 
thing, and  when  the  company  purported  to 
give  such  a  policy,  but  in  fact  limited  it  lo 
opposition  to  the  charter,  when  found,  equity 
ordered  a  reformation  of  the  contract  When 
circumstances  Indicate  that  a  policy  was  in- 
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tended  to  be  Issued  tor  two  months,  and  the 
premium  was  paid  for  that  time  only,  and  the 
policy  was  written  for  a  longer  time,  equity 
win  reform  the  policy  on  the  company's  re- 
quest If  a  certificate  for  two  thousaud  dol- 
lars is  Ijj  mistake  issued  upon  an  agreement 
for  a  one  thousand  dollar  policy,  the  com- 
pany is  entitied  to  have  the  document  re- 
formed." 

If  the  terms  of  a  policy  ar^  so  unalterably 
and  absolutely  binding  upon  the  assured,  aft- 
er its  acceptance,  upon  the  theory  of  notice, 
how  is  it  possible  that  such  jurisdiction  ex- 
ists and  may  be  exercised  in  one  forum  or  an- 
other in  ail  the  states?  If  tliat  be  true  of 
policies  of  insurance,  how  is  it  possible  that 
deeds  and  other  instruments  may  be  reformed 
and  made  to  express  the  true  verbal  contract 
which  it  Is  supposed  to  embody,  upon  the 
application  of  tbe  party  into  whose  hands 
they  have  been  placed?  The  description  in 
the  deed  may  be  altered  and  reformed  so  as 
to  speak  the  truth  up<xi  the  application  of  the 
grantee  therein.  Bieler  t.  Dreher,  129  Ala. 
394,  ao  South.  22.  So  a  mortgage  will  be  re- 
formed in  like  manner  upon  the  application 
of  tbe  mortgagee.  Houstan  t.  Faul,  86  Ala. 
232,  5  South,  433.  And  the  holder  of  a  titie 
bond  Is  not  precluded  from  having  a  rescis- 
sion of  his  contract  in  equity  for  misdescrip- 
tion of  tbe  land.  Beese  v.  Kirk,  29  Ala.  406. 
The  only  ground  upon  wliich  this  right  of 
reformation  can  be  denied  is  laches.  How  is 
the  person  into  whose  hands  the  policy  of  in- 
surance is  placed  to  know  whether  it  has 
been  drawn  according  to  the  verbal  under- 
standing of  the  parties,  until  after  he  has 
read  it?  Is  he  to  reject  it  upon  suspicion? 
Has  he  not  the  right  to  assume  for  the  time 
being  that  it  has  been  properly  drawn?  As  a 
matter  of  fkct,  is  it  not  common  knowledge 
that  agents  are  relied  upon  to  properly  pre- 
pare the  policies,  and  that  they  are  scarcely 
ever  critically  examined  before  acceptance? 
There  can  be  no  notice  until  after  the  read- 
ing, and,  after  the  acceptance  of  the  policy, 
there  can  be  nothing  more  tlian  a  sort  of  im- 
plied notice;  and  a  court  of  equity  will  not 
hold  the  party  guilty  of  laches  for  mere  neg- 
ligence to  actually  read  the  policy,  any  more 
than  it  will  in  the  case  of  a  deed.  Compare 
the  case  of  a  misdescription  of  a  tract  of  land 
with  the  insertion  of  the  complex  and  artifi- 
cial terms  of  insurance  policies,  such  as  '*un- 
conditional  and  sole  ownership,'*  "fee-simple 
tltie^"  and  say  whether  a  layman,  especially 
an  illiterate  person,  can  be  rightfully  or  le- 
gally subjected  to  a  stKcter  rule  in  respect  to 
them  than  he  is  in  respect  to  a  description  of 
a  thing  with  wlilch  he  is  perfectiy  familiar, 
cr  wlilch  he  is  obviously  capable  of  fully 
comprehending. 

"Where  the  plaintiff  applied  for  a  renewal 
on  the  same  terms  as  the  old  policy,  and  the 
defendant  promised  to  give  it,  and  the  plain- 
tiff did  not  examine  the  new  policy  until  aft- 
er loss,  when  he  found  it  different  from  the 
old  one  in  a  matter  materially  affecting  his 


rights  of  recovery,  it  was  held  that  he  was 
not  guilty  of  lacbes;— having  a  right  to  pre- 
sume the  new  policy  to  be  like  tbe  old,  ac- 
cording to  promise^and  that  the  policy  should 
be  reformed.  The  length  of  time  before  the 
assured  discovers  the  mistake  in  the  policy 
is  only  important  as  evidence  of  the  existence 
of  such  a  mistake.  There  is  no  period  short 
of  the  statute  of  ihnltations  within  which  a 
man  must  discover  such  error.  A  plaintiff  is 
not,  by  neglecting  to  read  his  policy,  guilty  of 
such  laches  as  to  bar  him  from  seeking  to 
liave  the  policy  reformed  to  agree  with  the 
contract  he  made.  Where  a  suit  on  the  policy 
has  been  brought  within  the  period  of  limita- 
tion agreed  on,  a  bill  for  reformation  in  aid 
thereof  may  be  brought  after  the  limit"  May 
on  Ins.  (4th  Ed.)  §  566. 

It  is  upon  these  prindples,  weU  settled  and 
fundamental  in  their  nature,  and  not  because 
of  the  desire  to  treat  Insurance  companies 
different  from  other  litigants,  that  the  courts 
have  enforced  their  contracts  under  the  con- 
ditions of  tills  case.  Hearing  them  in  mind, 
and  applying  them  to  the  facts,  the  following 
language  from  the  New  Tork  Court  of  Ap- 
peals has  nothing  of  harshness  or  irregularity 
in  it:  "The  restrictions  inserted  in  the  con- 
tract upon  the  power  of  the  agent  to  waive 
any  condition,  unless  done  in  a  particular 
manner,  cannot  be  deemed  to  apply  to  those 
conditions  which  relate  to  the  inception  of  the 
contract,  when  it  appears  that  the  agent  has 
delivered  it  and  received  the  premium  with 
full  knowledge  of  the  actual  situation.  To 
take  the  benefit  of  a  contract,  with  full  knowl- 
edge of  all  the  facts,  and  attempt  afterwards 
to  defeat  it,  when  called  upon  to  perform,  by 
asserting  conditions  relating  to  those  facts, 
would  be  to  claim  that  no  contract  was  made, 
and  thus  operate  as  a  fraud  upon  the  other 
party."  Wood  v.  Fh-e  Ins.  Co.,  149  N.  Y.  382. 
44  N.  B.  80,  52  Am.  St  Bep.  733.  Nor  has 
this  language  any  strange  or  unusual  sound 
to  one  who  has  had  his  mind  fixed  upon  those 
principles:  *'The  rule  that  an  insurance  com- 
pany will  not  be  permitted  to  defeat  a  re- 
covery upon  a  policy  issued  by  it  by  proving 
the  existence  of  facts  which  would  render  it 
void,  where  it  had  full  knowledge  of  them 
when  the  policy  was  issued,  is  too  well  estab- 
lished by  the  authorities  in  this  state  to  re- 
quire further  discussion.  It  is  manifest  that 
the  facts  in  this  case  bring  it  clearly  within 
the  principle  of  the  cases  cited.  Whether 
the  decisions  of  this  class  of  cases  proceed 
upon  the  charitable  theory  that  the  insurance 
company  by  mistake  omitted  to  make  the  jse- 
quired  indorsement,  or  intended  to  waive  the 
provision  regarding  it,  or  upon  the  idea  that 
its  purpose  was  to  defraud  the  Insured,  and 
is  for  that  reason  estopped,  is  of  but  littie 
consequence,  as  any  one  of  those  theories  is 
sul&clent  to  avoid  the  defense  relied  upon  in 
this  case."  Bobbins  v.  Insurance  Co.,  149  N. 
T.  477,  44  N.  E.  159.  Nor  does  the  follow- 
ing stand  upon  a  different  principle,  except 
in  degree:  "Where,  upon  an  application  for  a 
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fire  Insarance  policy  upon  property  covered 
by  a  cbattel  mortgage,  a  representative  of  the 
plaintiff  disclaimed  any  knowledge  of  claims 
against  the  property,  bnt  stated  that,  If  there 
were  any,  defendant's  agents  could  ascertain 
by  Inquiry  of  the  plaintiff,  which  the  agent 
voluntarily  agreed  to  do,  but  failed  to  do,  that 
the  policy  Is  subsequently  Issued  with  no  ref- 
erence to  the  chattel  mortgage  Indorsed  there- 
on or  added  thereto,  as  required  by  one  of 
Its  conditions,  Is  no  defense  to  an  action  upon 
It  for  a  loss,  since,  while  the  agent  was  Ig- 
norant of  the  existence  of  the  incumtoance^ 
under  the  circumstances  he  was  chargeable 
with  knowledge  of  It,  and,  having  Issued  the 
policy,  It  was  a  waiver  of  the  condition  requir- 
ing the  indorsement,  and  the  defendant  Is 
bonnd  thereby."  Skinner  v.  Norman,  165  N. 
Y.  665,  99  N.  B.  800,  80  Am.  St  Rep.  776. 
In  the  opinion,  the  court  says  such  Is  the  law, 
"notwithstanding  a  provision  In  the  policy 
that  no  agent  of  the  company  shall  have  pow- 
er to  waive  any  such  condition,  except  by 
written  indorsement,  though  a  different  rule 
prevails  where  a  change  In  the  title  or  oc- 
cupation of  the  property  occurs  subsequent  to 
the  Issue  of  the  policy." 

Nor,  it  is  humbly  and  deferentially  submit- 
ted, does  the  following  extract  from  the  oipin- 
ion  of  Mr.  Justice  Shiras,  the  only  portion  of 
it  bearing  directly  upon  this  question,  either 
answ^  this  reasoning  in  the  language  of  the 
law,  or  cover  the  principles  upon  which  this 
doctrine  stands:  'The  fallacy  of  this  view  is 
disclosed  In  the  phrases  we  have  italicized. 
It  was  thereby  assumed  that  the  agent  had 
full  knowledge  of  all  the  facts,  that  such 
knowledge  must  be  deemed  to  have  been  dis- 
closed by  the  agent  to  his  principal,  and  that 
consequently  it  would  operate  as  a  fraud  upon 
the  assured  to  plead  a  breach  of  the  con- 
ditions. This  mode  of  reasoning  overlooks 
both  the  general  principle  that  a  written  con- 
tract cannot  be  varied  or  defeated  by  parol 
evidence,  and  the  express  provisions  that  no 
waiver  shall  be  made  by  the  agent  except  in 
writing,  indorsed  on  the  policy.  As  we  shall 
hereafter  show  when  we  come  to  consider  the 
meaning  and  legal  purport  of  the  contract 
in  suit,  such  express  provision  was  intended 
to  protect  both  parties  from  the  dangers  In- 
volved in  disregarding  the  rule  of  evidence. 
The  mischief  is  the  same  whether  the  con- 
dition turned  upon  the  facts  existing  at  and 
before  the  time  when  the  contract  was  made, 
or  upon  the  facts  subsequently  taking  place." 

To  say  there  is  no  difference  between  prior 
and  subsequent  presumptive  notice,  with  ref- 
efence  to  the  powers  of  the  agent  in  respect 
to  a  condition  or  matter,  and  that  a  limitation 
In  the  policy  upon  the  powers  of  the  agent, 
which  the  assured  has  never  seen,  and  could 
not  have  seen  until  after  the  acceptance  of 
the  policy,  which  he  had  the  right  to  presume 
would  conform  in  every  respect  to  the  verbal 
contract  which  It  was  designed  and  intended 
to  embody,  shall  have  the  same  effect,  as  to 
representations   and   transactions   preceding 


the  preparation  of  the  contract  which  the  in- 
surer undertook  to  write  up,  as  it  has  in  re- 
spect to  matters  solemnly  agreed  upon  to  be 
done  and  observed  after  the  contract  has  been 
written  up  and  completed,  and  form  parts 
of  the  completed  contract  itself,  and  after  the 
insured  has  had  presumptive  notice  of  the 
want  of  pow»  Ui  the  agent,  is  to  overlook 
and  lay  aside  that  distinction  upon  which  a 
court  of  equity  has  always  permitted  the  in- 
troduction of  parol  evidence  for  the  pturpose 
of  canceling  or  reforming  a  written  instm- 
ment,  and  refused  to  admit  it  for  the  purpose 
of  altering,  contradicting,  varying,  adding  to, 
or  subtracting  from  a  written  agreement  aft- 
er it  has  been  written  in  strict  conformity 
with  the  verbal  agreemrat  which  it  was  de- 
signed to  embody.  This  ignores  the  entire 
doctrine  of  rescission,  cancellation,  and  refor- 
mation of  written  contracts,  or  else  it  asserts 
that  no  such  doctrine  applies  when  the  con- 
tract is  made  on  one  side  through  an  agent  of 
limited  authority,  while  the  other  party  was 
absolutely  ignorant  of  the  limitation  until  aft- 
er he  was  irrevocably  and  unalterably  bound. 
"In  an  action  upon  a  policy  of  fire  insurance^ 
it  appeared  that  no  written  application  for  1q- 
surance  was  made,  and  that  the  policy  was 
written  by  defendant's  agent,  and  accepted  in 
'good  faith  without  examination,  and  not  read 
by  the  Insured  until  after  the  fixe.  The  build- 
ing insured  was  built  for  and  used  as  a  board- 
ing house,  and  was  erroneously  described  in 
the  policy  as  'occupied  by  the  Insured  as  a 
dwelling  only.'  The  plaintiff  fully  and  accur- 
ately described  the  property  to  the  agent  as  a 
boarding  house,  and  it  was  seen  and  examined 
by  the  agent,  and  the  misdescription  was  his 
act  alone.  Held,  that  the  plaintiff  was  en- 
titled to  recover."  EtowUng  v.  Insurance  Co.* 
168  Pa.  234,  81  AU.  1087.  In  that  case  the 
court  said,  without  dissent: 

'*The  fraud  or  mistake  of  an  insurance 
agent,  within  the  scope  of  his  authority,  will 
not  enable  his  principal  to  avoid  a  contract  of 
Insurance  to  the  Injury  of  the  insured  who 
acted  in  good  faith,  and  the  fraud  or  mistake 
of  the  agent  may  be  proved  by  parol  evidence, 
notwithstanding  it  is  provided  in  the  policy 
that  the  description  of  the  property  shall  be  a 
part  of  the  contract  and  a  warranty  by  the  in- 
sured. This  is  clear  upon  principle,  and  it  is 
abundantly  sustained  by  authority*  Smith  v. 
Farmers'  ft  Mechanics'  Mutual  Fire  Ins.  Co., 
89  Pa.  287;  Bilenberger  v.  Protective  Mutual 
Fire  Ins.  Co.,  89  Pa.  464;  Susquehanna  Mu- 
tual Fire  Ins.  Co.  v.  Custck,  109  Pa.  157; 
Kister  v.  Lebanon  Mutual  Ins.  Co.,  128  Pa. 
553  [18  AtL  447,  5  Ii.  R.  A.  646,  15  Am.  St 
R^.  696];  Meyers  v.  Ins.  Co.,  156  Pa.  420 
(27  AtL  39]. 

"This  case  is  much  stronger  for  the  plain* 
tiff  than  those  above  cited.  In  all  of  these, 
written  applications  had  been  signed  by  the 
insured,  and  in  each  case  the  application  was 
made  a  part  of  the  contract.  In  this  case 
no  written  application  was  made,  and  the 
policy  was  written  Igr  the  agent»  and  not 
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read  by  tbe  insured  uitil  after  tlie  lire.  Tbm 
building  insured  was  built  for  and  used  as  a 
boarding  House,  and  was  erroneously  describ- 
ed ia  the  policy  as  'occupied  by  tbe  insured 
as  a  dwelling  only/  Tbe  testimony  was 
clear  and  uncontradicted  that  there  was  no 
mistake  or  deception  on  the  part  of  the  plain- 
tilf,  who  fully  and  accurately  described  the 
property  to  the  agent  as  a  boarding  house, 
and  spoke  to  him  of  its  capacity  and  use.  It 
was  seen  and  examined  by  the  agent,  and 
its  use;  which  was  apparent,  was  fully 
known  to  him.  The  misdescription  was  his 
act  alone,  in  the  face  of  light  and  knowl- 
edge, and  was  unknown  to  the  Insured  until 
after  the  loss  occurred.  The  defendant  can- 
not be  released  from  its  contract  because  the 
plaintlir,  acting  in  good  faith,  accepted  with- 
out examination  the  policy  written  by  its 
agent. 

"In  Swan  ▼.  Watertown  Ins.  Co.,  96  Pa. 
37,  the  insured  signed  an  application  which 
had  not  been  finished.  He  directed  another 
to  fill  it  up,  and  expressed  a  doubt  as  to  the 
manner  in  which  it  should  be  done.  It  was 
held  that  he  knew  facts  to  incite  him  to 
read  the  policy,  and  was  charged  with  knowl- 
edge of  its  contents,  and  should,  under  the 
circumstances,  be  presumed  to  have  accepted 
It  as  written.  No  such  presumption  arose  in 
this  case.  Having  made  a  full  and  frank 
disclosure  of  the  facts  to  the  company's 
agrent,  who  was  empowered  to  write  the  pol- 
icy, and  who,  from  observation,  knew  the 
<^^acter  and  use  of  the  building,  there  was 
nothing  to  induce  or  warn  the  insured  to 
read  the  policy,  unless  it  was  the  anticipa- 
tion of  fraud  or  mistake,  and  this  could  im- 
pose no  duty  in  protection  of  the  rights  of 
the  defendant" 

Church,  C.  J.,  delivering  the  opinion  of  the 
court  in  Hay  v.  Star  Fire  Ins.  Co.,  77  N. 
Y.  235,  33  Am.  Rep.  607,  says:  "It  was  bad 
faith  on  the  part  of  the  defendant  to  cliange 
so  radically  the  terms  of  the  policy,  and  de- 
liver it  as  a  policy  simply  renewing  the  old 
one,  without  notice  of  the  change.  A  party 
whose  duty  it  is  to  prepare  a  written  contract. 
In  pursuance  of  a  previous  agreement,  who 
prepares  one  materially  changing  the  terms 
of  such  previous  agreement,  and  delivers  it  as 
In  accordance  therewith,  commits  a  fraud 
which  entitles  the  other  party  to  relief,  ac- 
cording to  the  circumstances  presented.  Eq- 
uity will  reform  a  written  instrument  In 
cases  of  mutual  mistake,  and  also  in  cases 
of  fraud,  and  also  where  there  is  a  mistake 
on  cme  side  and  fraud  on  the  other.  Welles 
V,  Yates,  44  N.  Y.  525;  Rider  v.  Powell,  28 
N.  Y.  310,  and  cases  cited.  The  negligence 
of  the  plaintlir  in  not  discovering  the  change 
and  laches,  in  not  sooner  seeking  relief,  are 
questions  which  make  the  propriety  of  grant- 
ing relief  in  a  given  case  discretionary.  The 
court  below,  upon  the  findings  of  fact,  we 
think  properly  exercised  its  discretion  in  this 
case  in  granting  relief.  Policies  of  fire  In- 
■loance  are  rartiy  examined  by  the  insured. 


The  same  degree  of  vigilance  and  critical 
examination  would  not  be  expected  or  de- 
manded as  in  the  case  of  some  other  instru- 
ments. It  is  found  that  the  platntiff  did  not 
in  fact  examine  the  policy  until  aft^  the 
fire,  when  for  the  first  time  he  was  informed 
of  the  peculiar  terms  of  this  provision."  See, 
also,  Broadhead  v.  Insurance  Co.,  23  Hun, 
397,  and  Miaghan  v.  Insurance  Co.,  24  Hun, 
68,  in  the  syllabus  of  which  tbe  following  is 
found:  **The  plaintiff  was,  against  the  de- 
fendant's objection  and  exception,  allowed  to 
testify  that  he  did  not  read  the  policy  when 
it  was  delivered  to  him.  Held  no  error;  that 
it  tended  to  show  that  he  relied  on  the 
agent's  acts." 

The  only  new  element  in  this  case  which 
could  possibly  distinguish  it  from  the  de- 
cisions made  by  this  court,  to  which  refer- 
ence has  been  made,  as  holding  that  where 
the  agent  of  the  company  issues  a  policy 
without  having  taken  any  written  applica- 
tion therefor,  or,  having  taken  one,  has  in- 
correctly stated  therein  the  information  giv- 
en to  him  by  the  applicant,  the  company  is 
estopped  from  relying  upon  facts,  existing  at 
the  time  the  contract  was  made,  differing, 
from  those  incorrectly  stated  in  the  applica- 
tion for  the  policy,  is  the  alleged  notice  of 
want  of  authority  in  the  agent,  conveyed  by 
incorporating  the  limitation  clause  in  the  pol- 
icy. If  this  is  not  notice,  there  is  nothing 
else  in  the  case  which  forms  the  basis  of 
even  a  pretense  that  it  is  to  be  distinguished 
from  the  other  cases.  Nothing  more  need 
be  said  to  show  that  it  is  not  conclusive, 
actual  notice,  irrevocably  and  unalterably 
binding  the  Insured.  To  say  so  would  be  to 
take  a'  position  inconsistent  with  the  law  re- 
lating not  only  to  Insurance  contracts,  but 
aU  other  kinds  of  Cimtracts. 

The  courts,  with  few.  If  any,  exceptions, 
say  that,  in  the  absence  of  any  collusion  be- 
tween the  agent  and  the  insurer,  where  the 
latter  has  no  knowledge  of  a  limitation  upon 
the  authority  of  the  former,  the  company  is 
bound  by  the  knowledge  of  the  agent;  and 
that  if  the  applicant  for  insurance  has  truth- 
fully answered  the  questions  propounded  to 
him,  and  put  the  agent  in  possession  of  all 
the  material  facts  necessary  to  the  prepara- 
tion of  a  valid  contract  of  Insurance,  and  the 
agent,  in  writing  up  the  contract,  incorrect- 
ly states  the  facts,  or,  in  other  words,  rwrites 
the  contract  as  if  the  facts  were  different 
from  those  given  to  him,  or,  having  knowl- 
edge of  the  facts  himself,  without  any  repre- 
sentation from  the  applicant,  writes  a  policy 
containing  false  recitals  of  the  facts,  wheth- 
er the  departure  be  due  to  an  innocent  mis- 
take or  to  actual  and  willful  fraud  on  his 
part,  not  participated  in  by  the  applicant, 
the  company  is  estopped  from  making  de- 
fense to  an  action  on  the  policy  on  the 
ground  of  such  departure  or  misrecital. 
Some  of  the  cases  decided  by  this  court  and 
the  Court  of  Appeals  of  Virginia,  already 
dted,  go  further  than  this,  and  hold  that  tf 
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the  agent,  without  any  representation  what- 
ever from  the  applicant,  fwrltes  up  the  policy, 
stating  the  facts  upon  his  own  responsibility, 
the  company  is  likewise  hound  by  his  act, 
and  estopped  from  disputing  the  truth  of  the 
recitals  in  the  policy.  Why  should  not  the 
company  be  bound  under  such  drcomstan- 
ces,  as  well  as  when  the  agent  has  made  the 
inquiries  and  obtained  correct  information 
and  then  put  false  recitals  in  the  policy? 
As  has  been  shown,  the  company,  is  bound, 
because  the  contract  would  otherwise  oper- 
ate as  a  fraud  upon  the  insurer.  Would  it 
not  be  an  equally  rank  fraud  to  permit  the 
company  to  take  the  premium  and  give  no  in- 
surance in  exchange  therefor,  when  the 
agent  foregoes  any  Inquiries  whatever  and 
assumes  to  write  the  policy  himself?  Au- 
thority other  than  our  cases  and  the  Vir* 
ginia  cases  says  the  company  is  bound  under 
such  circumstances.  "When  the  defendant's 
agent  issued  the  policy  without  ascertaining 
from  the  owner  whether  the  property  was 
incumbered,  he  in  effect  determined  that  the 
existence  of  incumlnrances  was  immaterial, 
and  the  defendant  agreed  to  insure  the  pn^- 
.  erty  incumbered  or  unincumbered.  It  was 
the  agent's  failure  to  comply  with  his  agree- 
ment which  led  the  plaintiff  into  what  was 
practically  a  trap,  and  the  defendant  should 
not  be  allowed  to  plead  its  ignorance  of  a 
fact  as  to  which  it  has  agreed  to  obtain 
kno^edge.  I  know  that  it  has  been  said 
by  a  distinguished  judge  that  illustration  is 
not  argument,*  but  at  times  it  is  at  least  a 
very  convenient  substitute  for  it  If  in  the 
case  of  distant  property  the  owner  ^ould 
state  to  the  insurance  company  that  he  did 
not  know  whether  the  premises  were  occu- 
pied or  vacant  at  the  time,  I  assume  no  one 
would  deny  that  he  might,  by  agreement 
with  the  company,  obtain  a  valid  policy  of 
insurance  if  the  indorsement  'occupied  or  un- 
occupied' was  made  on  the  policy."  CuUen, 
J.,  in  Skinner  v.  Norman,  166  N.  Y.  565,  671, 
59  N.  £.  309,  310,  80  Am.  St  Rep.  776.  But 
if  the  applicant  undertaking  to  state  the  ma- 
terial ^acts  to  the  agent  has,  by  mistake  or 
with  fraudulent  intent  misstated  them,  the 
agent  may  rely  upon  his  statement  and  is- 
sue the  policy  in  accordance  therewith,  and 
is  not  bound  to  inquire  further  as  to  the  truth 
of  the  facts,  and,  if  the  statements  be  un- 
true^ the  company  may  defend  and  be  reliev- 
ed from  the  contract  on  the  ground  of  the 
falsity  of  the  representations  made  by  the 
insured.  This  is  the  class  of  cases  in  which 
the  courts  say  that  the  agent  need  not  ex- 
amine the  records  as  to  the  title  of  the  in- 
sured and  incumbrances  upon  the  prc^erty, 
and  that  the  company  is  not  bound  by  con- 
structive notice.  Here  the  applicant  himself 
is  at  fault 

In  this  case  the  agent  of  the  insured,  when 
solicited  to  take  insurance  upon  the  property, 
did  not  say  that  the  title  of  the  insured  was 
the  fee-simple  estate  in  the  property.  He 
said  eith^  '*tbe  deed  is  deeded  to  my  wife 


and  htf  heirs  bom  and  unborn,'*  of  that  "the 
property  was  deeded  to  Mrs.  Medley  and  her 
heirs."  To  any  one  but  a  person  learned  in 
the  law,  this  would  hardly  be  taken  to  mean 
the  fee-simple  title.  To  the  layman  it  im- 
ports an  estate  in  the  heirs.  Under  the  rule 
in  dhelley's  Case,  the  word  "heirs"  in  such 
deed  is  a  word  of  limitation,  and  not  of  pur- 
chase; and  the  rule  involves  intricate  and 
fine  distinctions,  incomprehensible  to  any  per- 
son except  those  who  have  studied  the  law. 
Upon  this  information,  the  agent  assumed  to 
write  In  the  policy  that  Mrs.  Medley  ofwned 
the  fee-simple  title  to  the  lot  on  which  the 
building  stood.  Had  he  put  upon  that  policy 
the  words  actually  used  by  the  agent  of  the 
Insured,  the  company  would,  no  doubt  have 
made  inquiries  which  would  have  disclosed 
the  actual  state  of  the  title.  If  the  company 
has  been  pr^udiced,  the  fault  rests  with  its 
own  agent  Upon  the  principles  her^nbe- 
f ore  referred  to,  it  is  clear  that  no  advan- 
tage of  it  can  be  taken  by  the  company. 

It  is  also  urged  that  the  clause  providing 
for  unconditional  and  sole  ownership  has 
been  violated,  because  the  insured  had 
only  a  life  estate,  and  it  iwas  Incumbered  by 
a  deed  of  trust  Though  only  a  life  estate, 
it  was  an  unconditi<Mial  estate,  and  she  was 
the  sole  owner  of  it  A  life  estate  is  a  free- 
hold of  uncertain  duration,  but  if  it  is  free 
from  any  condition  woiking  a  forfeiture  of 
it  before  the  death  of  the  life  tenant  it  is 
absolutely  unconditional.  As  she  did  not 
own  that  estate  Jointly  with  any  other  per- 
son, and  it  had  not  been  divided  or  segregat- 
ed by  any  lease  or  in  any  other  mode,  it  was 
sole  ownership.  It  has  been  held  over  and 
over  by  this  and  other  courts  that  the  war- 
ranty of  sole  and  unconditional,  or  absolute 
and  sole,  otwnership  is  not  broken  by  the 
existence  of  an  incumbrance  on  the  land. 
Wolpert  V.  Assur.  Co.,  44  W.  Va.  734,  29  S. 
B.  1024;  Insurance  Co.  v.  Weill,  28  Grat  389, 
26  Am.  R^.  304;  Quarrier  v.  Ins.  Co.,  10  W. 
Va.  607,  27  Am.  Rep.  682.  A  mortgagor  in 
possession,  being  the  owner  of  the  incum- 
bered fee-simple  title,  has  sole,  entire,  and 
unconditional  ownership  within  the  meaning 
of  the  policy.  Dolllver  v.  Ins.  Co.,  128  Mass. 
315,  35  Am.  Rep.  378;  Insurance  Go.  v.  Beck, 
43  Md.  358;  Insurance  Co.  v.  Barker,  7 
Heisk.  503;  Insurance  06.  v.  Haven,  95  U.  8. 
242,  24  L.  Bd.  473. 

The  foregoing  observations  sufBdeiitly 
demonstrate  that  the  court  did  not  err  in 
giving  plaintiff's  instructions  Nos.  2  and  4» 
which  read  as  follows: 

"(2)  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  before 
the  issuance  of  the  policy  read  In  evidence 
the  duly  authorized  agent  of  the  defendant 
who  took  the  said  policy  and  represented  the 
defendant  in  procuring  the  same  was  fully 
informed  of  the  facts  of  and  concerning  the 
plaintiff's  title  and  ownership  of  the  real  es- 
tate referred  to  in  said  policy,  and  was  in- 
formed of  the  provisions  of  the  deed  convey- 
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ing  said  property  to  the  plaintiff,  and  that  he, 
the  said  agent,  then  and  there  informed  the 
representative  of  the  plaintiff  that  the  policy 
should  be  taken  in  the  name  of  the  plaintiff 
as  the  owner  of  said  property,  and  that  the 
I'epresentatiTe  of  the  plaintiff,  relying  upon 
said  representative  and  agent  of  the  defend- 
ant, assented  to  such  suggestion,  and  that 
the  policy  was  accordingly  so  written  by  the 
representative  of  the  defendant  and  delivered 
to  the  plaintiff,  and  the  representative  of  the 
defendant  then  and  there  accepted  and  re- 
ceived the  premium  for  the  said  policy,  then 
the  defendant  would  not  be  relieved  from  lia- 
bility under  said  i>olicy,  even  if  the  deed  re- 
ferred to  only  vested  a  life  estate  in  the 
plaintiff." 

"(4)  The  court  instructs  the  Jury  that,  if 
th^  believe  from  the  evidence  that  before 
the  issuance  of  the  policy  of  insurance  read 
in  evidence  a  trust  lien  on  the  real  estate 
ther^n  menticmed  existed  in  favor  of  Ben 
Baer,  and  that  the  agent  of  the  defendant 
who  acted  in  the  issuance  and  delivery  of 
said  policy  was  informed  and  notified  of  the 
existence  of  said  lien,  and  of  the  fact  that  it 
remained  unpaid,  and  that  the  said  agent 
then  and  there  stated  that  the  fact  of  the  ex- 
istence of  said  lien  made  no  difference,  and 
that  he  Issued  said  policy  and  received  the 
premium  therefor  with  full  notice  thereof, 
then  the  defendant  would  not  be  relieved 
from  liability  on  said  policy  on  account  of 
the  existence  at  its  date  and  deliver  of  the 
said  deed  of  trust" 

It  is  equally  apparent  that  the  court  did 
not  err  In  refusing  to  give  defendant's  in- 
structions Nos.  8,  4k  and  9,  which  read  as  fol- 
lows: 

"(3)  The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  the  agent, 
Thos.  Popp,  who  solicited  said  Insurance,  in- 
quired of  the  agent  and  husband  of  the  plain- 
tiff as  to  who  owned  the  property  to  be  in- 
sured, and  said  agent  stated  to  said  Popp,  in 
answer  to  said  inquiry,  that  the  deed  to  said 
real  property  was  to  his  wife  and  her  heirs, 
bom  and  unborn,  or  to  her  and  her  heirs, 
then  the  plaintiff  is  not  entitled  to  a  verdict 
in  this  case. 

"(4)  The  Jury  are  instructed  that  if  after 
said  flre  the  plaintiff,  in  her  additional  state- 
ment of  proof  of  loss  sent  to  the  defendant, 
stated  that  said  real  estate  so  insured  in 
said  policy  belonged  to  her  and  her  heirs, 
then  she  is  not  entitled  to  recover  as  to  said 
insurance  on  said  building  in  this  case." 

"(9)  The  court  instructs  the  Jury  that,  if 
they  believe  from  the  evidence  that  the  plain- 
tiff was  not  the  unconditional  and  sole  owner 
of  the  house  described  in  the  policy  of  insur- 
ance in  this  case  at  the  date  of  the  loss  of 
said  house,  the  Jury  cannot  find  any  dam- 
ages against  the  defendant  by  reason  of  the 
destruction  of  said  house  by  flre,  unless  the 
Jury  further  find  from  the  evidence  that  the 
true  title  of  the  plaintiff  to  said  property  was 
made  known  to  the  defendant  or  its  agent, 
prior  to  said  fire." 


Another  clause  of  the  policy  said  that,  un- 
less otherwise  provided  by  agreement  in- 
dorsed thereon  or  added  thereto,  it  should  be 
void,  "if,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  or 
notice  given  of  sale  of  any  property  covered 
by  this  policy  by  virtue  of  any  mortgage  or 
deed  of  trust"  It  may  be  very  well  doubted 
whether,  if  this  clause  had  been  brought  to 
the  attention  of  the  insured  at  the  time  of 
the  making  of  the  contract,  any  policy  would 
have  been  issued  without  an  indorsement 
thereon  waiving  this  condition;  but  it  is  in 
the  policy,  and  relates  to  something  which 
will  occur,  if  at  all,  subsequent  to  the  time 
of  the  making  thereof..  It  is  a  part  of  the 
contract  as  made,  and  that  contract  further 
stipulates  that  no  agent  shall  have  power  to 
waive  any  of  its  conditions.  As  to  these 
subsequent  conditions  or  warranties,  this  non- 
waiver clause  is  effective.  As  to  them,  it  is 
not  mere  notice  of  want  of  authority.  It 
rises  to  the  dignity  of  an  agreement  that 
there  is  not,  and  shall  not  be,  any  power  in 
the  agent  to  waive.  Quinlan  v.  Ins.  Oo.,  133 
N.  Y.  356,  365,  31  N.  B.  31,  28  Am.  St  Rep.  645. 
"A  provision  that  a  policy  shall  be  void  in 
case  of  foreclosure  proceedings  is  common  in 
insurance  policies,  and  we  must  assume  that 
experience  has  shown  to  the  underwriters 
that  such  proceedings  increase  the  risk  to 
the  insurer.  The  defendant  might  have  been 
willing,  for  the  premium  charged,  to  insure 
this  bam  with  the  mortgage  upon  it  and  yet 
not  willing  to  insure  it  in  case  of  proceedings 
to  foreclose  the  mortgage.  It  did  assent  to 
the  mortgage^  and  agree  that  loss,  if  any, 
should  be  paid  to  the  mortgagee,  but  it  did 
not  assent  to  continue  the  insurance  in  case. 
the  risk  was  Increased  by  proceedings  to 
foreclose  the  mortgage.  Before  commencing 
the  foreclosure,  the  plaintiff  .should  have  ob- 
tained the  assent  of  the  defendant  It  might 
have  examined  the  circumstances  and  grant- 
ed such  assent  without  any  conditions,  or  it 
might  have  required  additional  premium  for 
the  increased  risk.  It  might  have  refused 
altogether,  and  in  that  case  the  plaintiff  could 
have  delayed  his  foreclosure  until  the  end  of 
the  year,  or  surrendered  the  policy  and  pro- 
cured insurance  elsewhere.  Even  if  the  pro- 
vision were  found  to  be  very  inconvenient 
and  embarrassing,  there  is  no  help  for  it 
There  it  is,  and  we  cannot  take  it  out  of  the 
policy  by  construction."  Titus  v.  Ins.  Ck).,  81 
N.  Y.  410.  See,  also^  Quinlan  v.  Ins.  Ck>.,  133 
N.  Y.  356,  31  N.  B.  31,  28  Am.  St  Bep.  645. 

Notwithstanding  this  clause  and  the  fact 
that  notice  of  sale  under  the  deed  of  tmst 
was  given  and  served  upon  Mrs.  Medley,  it  Is 
urged  that  the  policy  was  not  thereby  avoid- 
ed, for  the  reason  that  she  brought  a  suit  in 
equity  and  enjoined  the  sale,  and,  after  dis- 
solution of  her  injunction  by  the  court  below, 
took  time  for  an  appeal  to  this  court  and 
thereby  defeated  the  sale  until  after  the  loss 
by  flre  occurred.  The  condition  does  not  say 
that  if  sale  is  made  the  policy  shall  become 
noneffective^  but  that  notice  of  sale  shall 
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avoid  it.  This  clause  Is  Inserted  by  insnr- 
ance  companies  for  their  protection,  because 
it  Is  said  that  when  foreclosure  proceedings 
are  commenced  with  the  knowledge  of  the 
insured  the  risk  is  thereby  increased,  as  un- 
der such  conditions  the  temptation  to  bum 
the  property  and  thereby  procure  money  to 
discharge  the  lien  may  be  very  great,  accord- 
ing to  the  exigencies  of  the  situation.  It  is 
therefore  considered  a  reasonable  and  pru- 
dent condition,  and  though,  in  some  cases,  it 
may  work  great  hardship,  the  courts  can  do 
nothing  but  enforce  it 

The  forfeiture  thus  effected  could  have  been 
waived  by  the  company,  or  by  the  agent  acting 
imder  enlarged  powers,  but  not  under  his  au- 
thority as  limited  by  the  policy,  and  there  is 
some  evidence  tending  to  show  an  offer  by 
the  local  agent  to  pay  $1,000  in  satisfaction 
of  the  claim.  If  this  could  operate  as  a  waiv- 
er, there  is  no  evidence  of  the  authority  of 
this  agent  to  waive.  Nor  is  there  any  evi- 
dence of  waiver  on  the  part  of  the  company, 
unless  its  failure,  or  offer,  to  return  the  pre- 
mium could  so  operate,  but  it  cannot  As  to 
this  condition,  violated  after  the  policy  be- 
came effective  and  operative,  the  return  of 
the  premium  is  not  a  prerequisite  to  an  asser^ 
tlon  of  the  forfeiture.  It  does  not  render  the 
policy  void  ab  initio.  It  is  not  cause  for  res- 
cission, in  the  execution  of  which  the  parties 
must  be  put  in  statu  quo;  nor  is  it  a  case  of 
the  ratification  of  an  unauthorized  contract, 
made  by  an  agent,  by  retention  of  benefits 
thereunder.  If  it  were  not  a  breach  of  a 
promissory  warranty,  but  a  violation  of  a 
stipulation  as  to  a  fact  relating  to  title  or 
condition  of  the  property,  or  to  some  other 
matter  affecting  the  inception  of  the  contract, 
retention  of  the  premium  might,  on  sound 
principle,  amount  to  a  waiver  of  the  breach, 
for  the  ground  of  defense  there  would  be  the 
want  of  a  valid  contract  to  start  with,  and 
not  the  cessation  of  a  contract,  in  the  manner 
therein  appointed  by  th«  parties  for'  putting 
an  end  to  it,  after  it  has  gone  into  effect 

This  conclusion  makes  apparent  the  error 
of  the  court  in  giving  plaintiff's  instruction 
No.  5,  which  reads  as  follows:  "The  court 
instructs  the  Jury  that  if  they  believe  from 
the  evidence  that  before  the  time  of  the  al- 
leged fire  a  notice  of  sale  was  given  under 
the  deed  of  trust  to  secure  Ben  Baer,  read 
in  evidence  after  the  issuance  of  the  policy 
of  insurance  declared  on,  but  that  said  notice 
was  given  without  the  procurement  or  knowl- 
edge of  the  plahitiff ,  and  that  she  had  no  no- 
tice of  the  fact  that  it  was  intended  to  give 
notice  of  such  sale  until  she  was  served  with 
such  notice,  and  that  no  sale  was  ever  made 
under  the  said  notice  or  under  the  said  trust 
deed,  then  the  defendant  would  not  be  re- 
lieved from  liability  on  account  of  said  pol- 
icy by  reaBon  of  the  issuance  of  such  notice 
of  sale." 

The  policy  provides  that  it  shall  be  void  in 
case  of  any  fraud  or  false  swearing  by  the 
innired  touching  any  matter  relating  to  the 


insurance  or  the  subject  thereof,  whether  be- 
fore or  after  loss;  and  the  court  is  said  to 
have  erred  in  refusing  to  instruct  the  jury 
that  if  the  plaintiff,  in  her  proof  of  loss,-  ver- 
ified by  her  oath,  and  transmitted  to  the 
company,  "stated  that  the  building  covo^ed 
by  said  policy,  and  for  the  loss  of  which  she 
was  seeking  pay  from  the  defendant  under 
said  policy,  belonged  to  her  at  the  time  said 
insurance  was  effected  and  procured,  then  the 
Jury  must  find  for  the  defendant"  The  in- 
struction was  fatally  defective  in  omitting 
to  say  the  false  swearing  must  have  been 
done  knowingly  and  with  fraudulent  intent 
May,  Ins.  ft  477.  For  a  similar  reason,  the  ob- 
jection to  plaintiff's  instruction  No.  S  is  un- 
sound. The  inclusion  of  property  in  the  proof 
of  loss,  which  did  not  belong  to  the  insured, 
could  not  defeat  her  claim,  unless  it  was 
fraudulent 

Plaintiff's  instruction  No.  1,  saying  the 
failure  of  the  insured  to  furnish  sufildent 
proofs  of  loss  would  not  preclude  recovery, 
provided  the  Jury  should  find  the  defendant 
within  the  time  allowed  for  proof  of  loss,  de- 
nied liability  on  grounds  other  than  failure 
to  furnish  such  proofs,  was  proper,  as  there 
was  evidence  tending  to  prove  such  denial, 
and  the  court  did  not  err  in  refusing  defend- 
ant's instruction  No.  16,  because  it  ignored 
this  evidence  and  might  have  misled  the  Jury, 
if  it  had  been  given.  "A  denial  by  an  insur- 
ance company  of  its  liability  on  other 
grounds,  before  any  preliminary  proofs  ar& 
made,  and  before  the  time  within  which  such 
proofs  are  to  be  made  by  the  terms  of  the 
policy,  is  in  law  a  waiver  of  the  conditions  of 
a  policy  requiring  such  proofs."  Sheppard  v. 
Ins.  Co.,  21  W.  Va.,  368  (Syl.,  point  14). 

Whether  any  demand  was  made  for  the 
certificate  of  the  disinterested  magistrate  or 
notary  public,  living  nearest  the  place  of 
the  fire,  as  to  the  amount  of  the  loss,  is  a 
question  of  fact  calling  for  no  decision  or  ex- 
pression of  opinion  here. 

BenJ.  Baer,  holding  a  lien  on  the  property 
by  deed  of  trust  took  out  additional  insur- 
ance on  the  property.  Whether,  if  the  plain- 
tiff had  knowledge  of  this,  it  would  have- 
avoided  the  policy,  need  not  be  decided,  for 
a  slip  was  attached  to  the  policy,  saying, 

among  other  things,  •*$ other  concurrent 

insurance  permitted,"  and  the  policy  oh  its 
face  gave  the  agent  authority  to  consent  to 
additional  insurance.  It  is  urged  that  as 
no  amount  was  stated,  it  must  be  presumed 
that  this  slip  was  left  on  inadvertently,  and 
should  not  be  treated  as  a  part  of  the  con- 
tract but  contracts  of  insurance  are  con- 
strued most  strongly  against  the  company. 
Bryan  v.  Ins.  Co.,  8  W.  Va.  605;  Quarrler  v. 
Ins.  Ck>.,  10  W.  Va.,  607,  27  Am.  Rep.  682; 
Miller  V.  Ins.  Co.,  12  W.  Va.  116,  29  Am.  Rep. 
452.  For  the  same  reason,  any  doubt  as  to 
whether  a  paper  attached  to  the  policy  is  a 
part  of  it  ought  to  be  resolved  against  the 
company.    It  prepares  the  policy. 

Whether  the  principles  here  announced  are- 
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InooiislBtent  with  the  application  of  the  law 
In  Maupln  v.  Insurance  Co^  53  W.  Va.  567, 
45  8.  SL  1003,  depends  upon  the  determina- 
tion of  a  question  of  fact  involyed  In  that 
case.  If  the  attempted  waiver  is  regarded  as 
having  been  made  at  the  time  the  contract 
was  made  and  without  notice  to  the  insured 
of  the  limitation  upon  the  agent*  s  authority, 
according  to  my  view  of  the  case,  some  con- 
dnslons  announced  here  are  inconsistent  with 
that  decision;  but  If  it  was  an  attempted 
waiver  after  the  policy  became  effective,  as 
seems  to  have  been  the  finding  by  the  ma- 
jority of  the  court,  there  is  no  such  inconsis- 
tency. As  abstract  law,  however,  point  3  of 
the  syllabus  in  Maupin  v.  Insurance  Go.  Is 
not  in  accord  with  the  views  here  expressed, 
in  so  far  as  it  asserts  that  there  can  be  no 
waiver  of  the  "iron  safe,"  or  a  similar  clause 
^'before  the  time  of  the  issuance  of  the  pol- 
icy." 

For  the  error  above  noted,  as  well  as  for 
insufficiency  of.  evidence  to  support  the  ver- 
dict, the  Judgment  will  be  reversed,  the  ver- 
dict set  aside,  a  new  trial  granted,  and  the 
case  will  be  remanded. 

BRANNON,  J.  (dissenting).  I  agree  to  the 
Judgment  I  do  not  agree  to  the  opinion  ex- 
cusing one  from  reading  a  policy  before  he 
acc^tki,  and  excusing  him  from  its  condi- 
tlono  because  he  did  not  read  or  understand 
it  I  think  that  when  a  man  accepts  a  deed 
he  is  bound  by  its  terms.  If  it  departs  from 
the  agreement,  and  he  accepts,  he  waives 
the  points  of  departure.  The  agreement  is 
merged.  The  deed  is  a  contract;  so  is  a  pol- 
icy of  insurance.  Weldert  v.  State  Ins.  Go. 
(Or.)  24  Pac.  242,  20  Am.  St  Rep.  800.  I  do 
not  agree  to  take  from  the  company  the 
condltirhn  that  the  policy  should  be  void  if 
the  insured  owned  less  than  a  fee.  A  com- 
pany would  be  willing  to  take  a  risk  if  the 
Insured  owned  a  fee^  but  not  if  he  owned 
ooJy  a  life  estate.  A  person  owning  a  life 
estate  could  make  money  by  burning  or  by 
being  careless.  This  company  never  agreed 
to  insure  a  life  estate.  It  had  a  right  to 
put  that  condition  in  the  policy.  It  is  advis- 
able and  prudent  for  its  safety;  but  reason- 
able or  unreasonable,  it  had  right  to  fix  any 
terms  it  pleased,  and  the  other  party  had 
right  to  accept  or  reject  the  policy.  The  in- 
sured is  bound  to  know  the  meaning  of  the 
policy,  and  cannot  plead  ignorance  of  law. 

I  do  not  agree  to  allow  oral  evidence,  pre- 
liminary to  the  contract,  to  change  its  terms. 
The  authorities  given  in  Maupin  v.  Scottish 
Union  National  Ins.  Go.,  45  S.  B.  1003,  53 
W.  Va.  557,  virill  sustain  this  view.  That 
oral  evidence  is  that  the  agent  was  told  that 
the  deed  was  to  Mrs.  Medley  and  heln^— 
that  in  law  meant  a  fee  simple,  Just  as  the 
policy  says.  So  the  agent  did  not  write  the 
policy  different  from  the  statement,  in  the 
eye  of  the  law. 

I  do  not  agree  that  the  disability  of  the 
«gent  to  waive  vital  conditions  extends  only 
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to  things  occurring  subsequent  to  the  issue 
of  the  policy.  It  is  agreed  that  an  agent 
may  not  after  the  policy  issues,  waive  con- 
ditions; but,  it  is  said,  before  it  issues  he 
may  waive  the  duty  of  the  Insured  to  con- 
form thereafter  to  its  requirements,  and  may 
waive  the  presence  or  existence  of  essential 
facts  at  the  date  of  issue;  for  instance,  that 
the  party  has  a  fee  simple.  That  is,  though 
the  company  is  willing  to  risk  only  on  the 
basis  of  a  certain  state  of  thl^s,  yet  the 
agent  in  every  place  can  waive  them,  and 
accept  another  basis,  and  this  in  the  fftce  of 
the  policy,  which  says  that  it  is  issued  on 
the  faith  of  a  certain  specified  basis,  and, 
further,  that  no  agent  can  dispense  with 
that  basis.  This  seems  to  deny  right  of  con- 
tract, and  to  be  hard  and  unjust  to  insur- 
ance companies,  which  are  valuable  institu- 
tions to  the  country.  Their  dangers  are 
great  enough,  contract  as  carefully  as  they 
may;  but  to  take  from  V^em  the  right  to  pro- 
tect themselves  against  th^  agent* s  wrong- 
ful acts  imposes  unjust  burdens,  and  expos- 
es their  written  contracts  to  defeat  from 
perjured  oral  evidence.  An  insurance  com- 
pany has  right  to  defend  itself  against  fraud 
and  falsehood,  to  put  in  conditions  as  to  the  ti- 
tle of  the  property,  the  duration  of  the  estate, 
and  other  matters  as  they  exist  at  the  date 
of  the  policy,  and  make  the  policy  condition- 
al upon  them,  and  it  has  right  to  warn  the 
other  party  that  no  agent  can  waive  such 
conditions.  It  does  this  by  the  very  letter 
of  its  policy.  The  insured  accepts  upon  such 
condition,  including  the  statement  that  no 
agent  can  dispense  with  such  conditions.  I 
have  always  understood  that  a  purchaser  of 
land  is  bound  to  know,  whether  in  fact  he 
does  or  not,  clauses,  conditions,  and  limita- 
tions, not  only  in  the  last  instrument  in  the 
chain  of  title,  the  deed  to  him,  but  also 
away  back  in  any  deed  in  the  chain;  but 
here  it  is  proposed  to  release  a  party  from 
a  condition  set  before  his  eyes  in  the  very 
deed  to  him.  Waldron  v.  Harvey  (W.  Va.) 
46  S.  B.  008.  An  insurance  company  deals 
with  persons  far  off,  and  has  to  do  so  by 
agents.  If  bound  by  their  waivers,  by  agree- 
ments between  the  insured  and  the  agents, 
it  would  be  ruined.  It  would  be  subject  to 
oral  evidence,  sometimes  true,  oftener  false. 
It  is  absolutely  necessary  that  it  put  its 
terms  and  conditions  in  its  policy,  and  if 
you  nullify  these,  it  has  no  protection.  You 
impair,  destroy  its  contracts.  I  assert  that 
any  man  may  limit  the  power  of  his  agent 
Any  one  dealing  with  him  must  inquire  as 
to  his  power.  But,  plainer  yet  the  princi- 
pal can  limit  his  agent's  authority,  and  noti- 
fy those  dealing  through  him,  as  in  this  case. 
The  policy  holder  or  acceptor  is  told  by  his 
policy  of  the  limitation.  That  limitation  of 
power  is  general,  and  applies  to  any  and 
every  condition,  prior  or  subsequent 

As  to  the  argument  that  the  agent  was 
told  one  thing  as  to  the  title  and  wrote  an- 
other in  the  policy,  and  therefore  the  policy 
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can  be  reformed  00  as  to  conform  tx>  the 
statement,  that  makes  It  conform  to  what 
the  one  side  agreed  to,  but  what  the  other 
side  neyer  agreed  to.  That  forces  on'  the 
company  a  contract  it  never  made.  Equity 
never  reforms  a  deed  except  to  correct  mutu- 
al mistake.  Where  both  sides  do  agree  to  the 
same  particular  thing,  and  agree  to  have  an 
instrument  drawn  to  do  that  thing,  and  the 
scrivener  fails  to  make  the  docum'ent  ac- 
complish w^at  both  parties  intended  it  to 
do,  equity  will  reform,  but  not  where  both 
sides  never  agreed  to  do  that  same  thing. 
>n  the  one  case  you  carry  out  the  intention 
of  both  sides,  in  the  others  you  carry  out 
the  Intention  of  one  side,  but  defeat  the  in- 
tention of  the  other,  and  make  for  him  a 
new  agreement  In  such  case  equity  will 
rescind,  but  not  reform.  Ferrell  y.  Ferrell, 
53  W.  Va.  515,  44  S.  E.  187. 

Some  of  our  decisions  may  seem  in  con- 
trast with  the  view  above  expressed,  and  if 
it  were  not  for  the  recent  labored  consider- 
ation of  the  whole  question  by  the  Supreme 
Court  of  the  United  States  in  Northern  Co. 
V.  Grand  View,  183  U.  S.  308,  22  Sup.  Ct 
133,  46  L.  Ed.  213,  I  should  not  be  so  insist- 
ent upon  the  matters  above  discussed.  I  re- 
ferred to  that  case  at  length  in  Maupin  v. 
Ins.  Co.,  53  W.  Va.  557,  45  S.  E.  1003,  and 
now  cite  the  latter  case  for  fuller  views. 
On  a  question  of  insurance,  I  think  the  de- 
cision of  the  Supreme  Court  ought  to  gov- 
ern. See  Ritchie  Co.  Bank  v.  Ins.  Co.  (de- 
cided this  term)  47  S.  E.  94.  for  views  touch- 
ing this  question. 

MILLEB,  J.,  concurs  in  this  note. 

(186  N.  C.  12) 

CANDLBB  et  al.  v.  ASHBVILLE  BLECTBIC 

CO. 

(Supreme  Ck)ort  of  North  (Jarolina.    April  12» 

1904.) 

JUDGMENTS— DAUAOBS    FBOM    DAM— BES    JUDI« 
CATA— PUBCUASB  OP  BASEME N'T— CON- 
DEMNATION PB00EEDINQ8. 

1.  Code,  S  1859,  provides  that,  when  damages 
are  recovered  in -an  action  for  injuries  from  the 
building  of  a  mill,  and  execution  Is  returned  un- 
Batisfied.  the  judge  shall  order  the  dam  or  other 
cause  of  injury  abated  as  a  nuisance.  An  ac- 
tion to  abate  a  dam  and  for  damages  to  land 
caused  by  the  ponding  back  of  water  was  sub-, 
mitted  to  arbitrators  to  find  whether  plaintifits 
were  entitled  to  damages,  and,  if  so,  distinguish- 
ing in  finding  the  same  between  those  from  per- 
manent injuries  and  annual  damages  for  five 
years  from  a  certain  date.  The  arbitrators  as- 
sessed "the  permanent  damage  of  the  plaintiffs 
to  this  date  to  their  lands"  at  a  certain  sum, 
and  also  awarded  a  certain  annual  damage  for 
each  of  the  five  years.  Judgment  was  entered 
on  Uie  award,  the  judgment  providing  that  the 
execution  should  be  subject  to  the  provisions  of 
Code,  i  1859,  and  for  that  purpose  the  cause  wsa 
retained  on  the  docket,  etc.  The  judgment  was 
paid  in  full  by  the  successor  in  title  of  defend- 
ant Held,  that  the  judgment  was  not  res  judi- 
cata of  plaintiffs  right  to  recover  damaaes  after 
the  termination  of  the  Hve-year  period  for  all 
except  a  fresh  injury,  since  the  judgment  con- 
templated the  removal  of  the  dam  at  the  end  of 
the  five  veavB. 


2.  The  pavment  of  the  Judgment  did  not 
amount  to  the  purchase  by  defendant's  succes- 
sor in  title  of  an  easement  to  pond  back  water 
on  plaintiffs'  land. 

8.  Nor  did  the  award  and  judgment  and  the 
payment  thereof  amount  to  condemuatlon  pro- 
ceedings to  secure  plaintiiEB'  land. 

Appeal  from  Superior  Court,  Buncombe 
County;  Hoke,  Judge. 

Action  by  T.  J.  Candler  and  another 
against  the  Asheville  Electric  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed.  ' 

J.  C.  Martin,  for  appellant  F.  A.  Sond- 
ley,  for  appellees. 

MONTGOMERY,  J.  This  action  was 
brought  for  the  abatement  of  an  alleged 
nuisance,  viz.,  a  dam  maintained  by  the  de- 
fendant company  across  a  stream  below  the 
land  of  the  feme  plaintiff,  and  to  recover 
damages  for  alleged  injuries  done  to  the  land 
through  the  ponding  of  water  on  the  same, 
caused  by  the  dam.  The  defendant.  In  its 
answer,  denied  that  any  injury  had  been 
done  to  the  land  by  means  of  the  dam,  and 
also  pleaded  as  an  estoppel  the  award  and 
judgment  made  in  a  certain  action  between 
the  present  plaintifTs,  who  were  also  plain- 
tiffs there,  and  the  West  Asheville  Improve- 
ment Company  and  J.  E.  Rankin  and  J.  E. 
Cutler,  receivers  of  the  West  Asheville  Im- 
provement Company,  defendants,  made  at 
the  August  term,  1808,  of  Buncombe  superior 
court.  In  that  action  the  plaintiffs  brought 
suit  against  the  West  Asheville  Improve- 
ment Company  for  the  abatement  of  the 
same  dam  as  a  nuisance,  and  for  the  recov- 
ery of  damages  for  injury  to  the  same  tract 
of  land  of  the  feme  plaintiff,  caused  by  the 
ponding  of  water  on  the  land.  The  com- 
plaint in  that  action  was  filed  at  the  Decem- 
ber term.  1895,  of  Buncombe  superior  court, 
and  after  the  charter  of  the  West  Asheville 
Improvement  Company  had  been  repealed  by 
the  General  Assembly,  and  after  Rankin  and 
Cutler  had  been  appointed  receivers  of  the 
company.  At  the  December  term,  1897,  of 
that  court,  by  consent  of  all  the  parties,  it 
was  ordered  that  the  issues  arising  upon  the 
pleadings  be  submitted  to  the  arbitrament  and 
award  of  A.  H.  Belmont  and  Geo.  S.  Powell 
as  arbitrators,  who  should,  as  such  arbitra- 
tors, hear  the  cause,  and  examine  into  the 
matters  therein  Involved,  and  determine  the 
same;  that  they  should  find  and  award 
whether  or  not  the  plaintiffs,  or  either  one  of 
them,  were  entitled  to  any  damages  from  the 
defendants,  or  any  of  them,  and,  if  so,  what 
damages,  distinguishing  in  so  doing  between 
damages  by  reason  of  permanent  injuries  to 
the  land  described  in  the  complaint,  if  any 
such  they  should  find,  and  annual  damages, 
if  any  such  they  should  find,  for  the  period 
of  five  years  from  and  after  the  1st  day  of 
September,  1888;  and  it  was  further  ordered 
that  the  award  of  the  arbitrators  should  be 
the  rule  of  the  court;  and  that  Judgment 
should  be  rendered  thereon  for  said  perma- 
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nent  damages  and  aa  under  the  miUdam  act 
Cor  said  annual  damaaes  f<Hr  flye  years  as 
aforesaid.  At  the  August  term,  1896,  of  the 
sajDerior  court  the  arbitratora  reported  an 
award  in  the  foUowing  words:  **{l)  They  as- 
sess the  permanent  damage  of  the  plaintlXfii 
to  this  date  to  their  lands  described  and 
referred  to  in  the  complaint  in  this  cause  at 
the  sum  of  $500,  including  interest.  <^)  They 
find  and  award  that  the  plaintiffs  have  suf- 
fered an  annual  damage  of  $235.20  per  an- 
num, Including  interest,  for  five  years  be- 
ginning September  1,  1803;  making  a  total 
damage  for  said  period  of  five  years  on  ac- 
count of  loss  of  crops  on  said  lands  the  sum 
of  $1,176.  This  makes  the  total  damages  aih 
sessed  by  us  herein  $1,676.  And  your  arbi- 
trators further  award  that  said  sums  are  to 
bear  Interest  from  the  filing  of  this  award 
until  paid."  And  at  the  same  term  Judgment 
was  rendered  upon  the  award  for  the  sum 
of  $1,676,  the  amount  of  the  damages  afore- 
said so  sustained  by  the  plaintiffs  as  above 
set  forth,  with  interest  on  the  same  at  the 
rate  of  6  per  centum  per  annum  from  Au- 
gust 17,  1808»  until  paid,  the  said  sum  being 
the  damages  so  sustained  by  the  plaintiffs  as 
aforesaid,  the  sum  of  $500  as  permanent  dam- 
ages up  to  August  17,  1808»  sustained  by  the 
plaintiffs  to  their  lands  described  in  the  com- 
plaint in  this  action  by  reason  of  the  matters 
therdn  complained  of,  and  the  additional 
sum  of  $1,176»  the  total  of  the  annual  dam- 
ages sustained  additional  to  said  permanent 
damages  by  the  plaintiffs  to  their  said  lands 
by  reason  of  the  matters  so  complained  of 
during  said  five  years  commencing  Septem- 
ber 1,  1883,  which  said  annual  damages 
amount  to  the  sum  of  $235.20  per  year  Cor 
every  year  of  the  said  period  of  five  years 
beginning  September  1,  1803,  and  continuing 
until  the  expiration  of  five  years.  The  Judg- 
ment contained  this  further  provision:  "And 
it  is  farther  ordered  and  adjudged  that  exe- 
cution issue  upon  this  Judgment,  and  this 
Judgment  shall  be  and  is  subject  to  the  pro- 
visions of  chapter  43  of  the  first  volume  of 
the  Code  of  North  Carolina,  and  in  particular 
to  the  provisions  of  section  1850  of  said  Code 
of  North  Carolina,  and  for  that  purpose  this 
cause  is  retained  upon  the  docket  for  further 
proceedings,  orders,  Judgments,  and  decrees, 
and  the  question  of  the  abatement  of  the 
dam  mentioned  in  the  pleadings  in  this  ac- 
tion as  a  nuisance  and  of  injunction  in  re- 
gard thereto  is  accordingly  hereby  reserved 
until  return  of  execution  hereon  to  be  de- 
termined upon  the  pleadings  In  this  action, 
and  the  record  herein,  the  admissions  and  al- 
legations in  them  contained,  the  orders  here- 
in, said  award,  this  Judgment,  and  the  mat- 
ters determined  or  found,  or  both,  by  or  in  it, 
and  uix)n  such  further  evidence  as  may  be 
hereinafter  adduced  and  finding  as  may  be 
hereafter  in  this  action  had,  in  accordance 
with  the  law  and  course  of  practice  of  this 
court,  and  consistent  with  them." 
The  Judgment  record  in  that  case  showed 


that  the  Judgment  was  pai4  off  in  full  on 
the  10th  of  September,  1808,  by  the  Ashe- 
▼llle  Electric  Company,  the  defendant  in  the 
present  action.  In  the  present  action  two 
issues  were  submitted  to  the  Jury  by  the 
court;  the  first  one  in  these  words:  "Has 
there  heretofore  been  an  arbitration  and 
award  and  satisfaction  concerning  the  dam 
and  injuries  caused  thereby  between  the  par- 
ties to  this  action,  and  on  what  t^ms?"  and 
the  second  was,  "What  is  the  entire  damage, 
permanent  and  prospective^  wrongfully  done 
to  plaintiffs'  land  by  defendant's  dam  oc- 
curring since  September,  1898,  the  dam  to 
remain  out  or  reduced  to  the  height  of  origi- 
nal Shuford  or  Stephens  dam?"  The  Jury 
answered  the  first  issue  "Yes;  and  the 
terms  are  as' shown  in  the  record  presented.'* 
And  they  answered  the  second  issue,  "Per- 
manent $100,  rental  $600,  total  $700,"  and 
Judgment  was  rendered  accordingly  against 
the  defendant  The  record  referred  to  In 
the  verdict  of  the  Jury  was  the  rec(H^  in  the 
case  of  the  plaintiffs  against  the  West  Bnd 
Asheville  Improvement  Company  and  Ban- 
kin  and  Cntler,  receivers,  and  which  record 
we  have  referred  to  sniBclently  already  for 
the  purposes  of  this  opinion.  That  tlie  sec- 
ond issue  may  be  understood,  it  is  necessary 
for  us  to  state  that  the  Shuford  or  Stephens 
dam  was  erected  over  40  years  ago  on  the 
same  spot  where  stood  the  dam  which  was 
erected  by  the  West  Bod  Improvement  Com- 
pany of  Asheville  in  1802,  and  which  the 
defendant  in  this  action  maintained  after 
August,  1808.  The  Stephens  or  Shuford  dam 
was  14  feet  high,  and*  was  used  to  store  wa- 
ter for  an  ordinary  country  gristmill,  and 
the  dam  maintained  by  the  defendant  and 
as  it  was  erected  by  the  West  Bnd  Asheville 
Improvemfflit  Company  was  80  feet  high, 
used  for  the  purposes  of  storing  water  to 
furnish  an  electric  plant 

The  defendant  appealed  from  the  Judg- 
ment Its  main  contention  is  that  the  awai-d 
and  Judgment  in  the  action  which  was  com- 
menced by  the  plaintiffs  against  the  West 
End  Asheville  Improvement  Company  and 
Rankin  and  Cutler,  receivers,  were  in  mean- 
ing and  effect  an  award  and  Judgment  for 
permanent  damages— damages  for  past,  pres- 
ent, and  prospective  injury— and  equivalent  to 
a  purchase  of  the  easement  to  pond  water  on 
the  plaintiffs'  land;  and  that,  therefore,  the 
plaintiffs  are  estopped  from  claiming  damages 
of  any  nature  against  the  defendant  In  this 
action  because  of  the  purchase  by  the  de- 
fendant from  Cutler  and  Rankin,  receivers 
of  the  West  Bnd  Asheville  Improvement 
Company,  of  all  the  property  of  that  com- 
pany, including  the  dam  and  site  of  the  milL 
The  other  contention  of  the  defendant  is  that 
If  the  Judgment  in  this  actton  Js  not  a 
complete  bar  to  the  plaintiffs'  right  of  re- 
covery, it  is  a  bar  to  the  recovery  of  all 
damages  except  such  as  were  suffered  by  the 
plaintiffs  on  account  of  additional  injuries  or 
injurious  to  additional  lauds  of  the  plaintiffs 


116 


47  SOUTHBASTBBN  BEPOBTEB. 


!i.a 


after  September  1,  1898;  or,  to  put  It  in  oth- 
er words,  if  there  had  been  no  increased  Injury 
to  the  plaintiffs'  land  after  the  award,  the 
plaintiffs  could  recover  nothing  in  this  action, 
because  the  former  award  and  Judgment  gave 
the  right  to  the  defendant,  as  purchaser 
from  the  receivers,  to  maintain  the  dam  as  it 
was  at  the  time  of  the  award  without  being 
liable  to  any  further  damages.  In  the  trial 
below  the  court  was  of  the  opinion  that  nei- 
tlier  of  the  defendant's  contentions  could  be 
upheld.  His  honor  Instructed  the  Jury,  in 
substance,  that  the  award  and  Judgment  did 
not  amount  to  the  purchase  of  the  easement 
to  pond  the  water,  nor  to  a  condemnation  of 
the  land;  that  the  award  having  provided  for 
all  present  and  current  damagcys  to  the  land 
up  to  September  1,-  1898,  would  preclude  all 
damages  to  that  date  on  the  assumption 
that  the  defendant  would  then  remove  the 
dam  or  reduce  it  to  the  height  of  the  old 
Stephens  dam;  and  the  true  rule  of  damage 
was  for  the  Jury  to  assess  all  damages,  past, 
present,  and  prospective,  which  had  occurred 
since  the  1st  day  of  September,  1898,  com- 
paring the  land  not  with  the  condition  it  was 
in  originally,  but  with  the  condition  it  would 
have  been  in  had  the  defendant  taken  out  the 
dam,  or  reduced  it  to  14  feet,  the  height  of 
the  original  Stephens  dam. 

The  court  further  instructed  the  Jury  on  the 
rule  of  damages  applicable  to  the  case  as 
follows:  "Award  both  permanent  damage,  if 
any  occurred  since  September  1,  1898,  per- 
manent destruction  of  the  land  or  injury  to  it 
causing  loss  of  productive  capacity,  and  also 
current  damages,  loss  of  rents  and  profits, 
if  any,  caused  by  any  increase  in  area  inju- 
riously effected  and  by  delay  in  reclaiming 
the  land  because  dam  was  not  lowered  or 
removed  on  September  1,  1898.  Language  of 
issue  is  both  present  and  prospective,  and  the 
jury  will  award  damages  if  they  find  such, 
of  both  kinds,  that  may  have  accrued  since 
September  1,  1898,  or  which  will  accrue  from 
the  dam  or  delay  in  taking  it  out"  We  find 
DO  error  in  the  view  which  his  honor  took  of 
the  case,  or  in  the  instructions  which  he  gave 
to  the  Jury.  It  is  clear  from  the  language  of 
the  award  and  the  judgment  which  followed 
thereon  in  the  suit  of  the  plaintiffs  against  the 
West  End  AsheviUe  Improvement  Company 
that  ^'permanent  damages,"  in  the  sense  in 
which  that  term  is  used  in  Ridley  v.  Railroad, 
118  N.  C.  996,  24  S.  B.  730.  32  L.  R.  A.  708,  and 
in  Parker  v.  Raihroad,  119  N.  0.  677,  25  S.  B. 
722,  were  not  meant  to  be  fixed  or  allowed  in 
that  action.  In  the  two  Just  above  mention- 
ed cases  permanent  damages  meant  such 
damages  as  were  apparently  to  be  continuous 
and  prospective,  because  being  permanent,  and 
likely  to  continue  indefinitely  as  the  natural 
effect  of  that  cause.  But  there  is  another 
kind  of  permanent  damage  referred  to  in 
Beach  v.  Railroad,  120  N.  C.  498,  26  8.  B. 
703,  as  damage  done  by  one  act,  or  all  at 
once,  such  as  the  destruction  of  forests  or  an 
orchard,  or  the  demolition  of  a  house;    and 


such  must  have  been  the  damages  assessed 
as  permanent  under  the  arbitration  referred 
to.  Anyway  it  did  not  embrace  permanent 
damages  in  the  sense  that  those  words  were 
used  in  Ridley's  and  Parker's  Cases,  supra, 
because  they  were  assessed  not  for  prospective 
damages,  but  up  to  a  specified  period,  to  wit, 
the  1st  of  September,  1898.  The  assessment 
of  the  annual  damages  under  the  arbitration 
for  the  five  years  preceding  the  1st  of  Sep- 
tember, 1898,  was,  according  to  the  award 
and  judgment  to  be  treated  as  assessed  under 
the  milldam  act  (chapter  43  of  the  Code);  and 
the  damages  sought  to  be  recovered  in  the 
present  action  were  therefore  to  be  consid- 
ered in  connection  with  the  condition  of  the 
land  as  it  would  have  been  in  case  the  de- 
fendant had  removed  the  dam  at  the  time  of 
the  award,  or  reduced  it  to  the  height  of  the 
Stephens  dam,  according  to  the  instructions 
of  his  honor.  The  defendant  acquired  no  ease- 
ment to  pond  the  water  on  the  plaintiffs'  land 
under  the  a^ard  of  1898,  and  there  was  no 
purpose  to  condemn  the  land  under  that  arbi- 
tration and  award.-  It  is  not  necessary,  from 
the  view  we  have  taken  of  the  case,  to  discuss 
the  other  questions  raised  by  the  appeaL 
Affirmed. 


(184  N.  C.  674) 
INDIAN  MOUNTAIN  JBLLICO  COAL  CO. 
V.  ASHEVILLE  ICE  &  COAL  CO. 

(Supreme  Court  of  North  Carolina.    April  S^ 
1904.) 

SALES— CO  NTRACrr— CO  NSTRUCTION— RECO  VEBT— 
BREACH— EFFECT— DAMAaE9— TRIAL — ^ISSUES. 

1.  An  answer  in  an  action  to  recover  for  goods 
sold  which  admits  that  defendant  promised  to 
pay  the  sum  sued  for,  **ezeept  as  stated  in  its 
turtlier  defense  and  counterclaim,"  in  wliich  it 

Sdmits  that  it  has  not  paid  the  sum  sued  for.  but 
enies  that  it  is  due,  because  it  has  l)een  dam- 
aged in  a  greater  sum  (specifying  it)  by  reason 
of  plaintiflfs  breach  of  contract,  a  request  by 
defendant  to  submit  as  issues  to  the  jury  the 

?|uestion  whether  he  is  indebted  to  plaintiff,  and, 
f  so,  in  what  sum,  and  to  assess  defendant's 
damages  on  the  counterclaim,  in  excess  of  the 
amount  due  plaintiff,  is  satisfied  by  submitting 
the  questions  as  to  whether  defendant  is  indebt- 
ed to  plaintiff,  and  in  what  sum,  and  what  dam- 
age defendant  is  entitled  to  recover  for  plain- 
tiffs breach. 

2.  A  contract  binding  plaintiff  to  sell  to  de- 
fendant all  the  coal  it  may  require  during  a 
specified  period  at  a  fixed  price  per  ton,  stipu- 
lating that  shipments  shall  be  promptly  made 
when  ordered,  and  that  payments  therefor  are 
due  in  the  next  succeeding  month,  Is  not  an  en- 
tire, but  a  divisible,  contract. 

3.  A  recovery  for  coal  delivered  under  a 
divisible  contract,  binding  the  seller  to  sell  to 
the  buyer  all  the  coal  it  may  require  during  a 
specified  period,  and  providing  for  payment  the 
month  next  succeeding  the  delivery,  is  not  bar- 
red by  a  breach  of  contract  on  the  seller's  part 
occurring  either  before  the  month  during  which 
the  coal  sued  for  was  delivered,  and  accepted 
and  used  by  the  buyer,  or  during  such  month. 

4.  A  contract  binding  plaintiff  to  sell  to  de- 
fendant all  the  coal  it  may  require  during  a 
specified  period,  and  promptiv  ship  the  same 
when  ordered,  unless  prevented  by  strlices  or  othei 

T  2.  8m  Sales,  toI.  4S,  C«nt  Dig.  i  174. 
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causes  bejoad  its  control,  cannot  bs  constmed 
so  as  to  compel  defendant  to  submit  to  a  redac- 
tion of  coal  to  which  it  is  entitled  by  prorating 
with  other  patrons  of  plaintiff. 

5.  The  mle  that,  when  a  seller  fails  to  com- 
ply with  his  contract,  the  buyer  is  entitled  to 
recover  the  difference  between  the  contract  and 
market  price  at  the  time  of  the  breach,  is  subject 
to  the  qualification  that  the  buyer  must  use  rea- 
sonable diligence  to  mitigate  the  damages. 

Clark,  O.  J^  dissenting  in  part. 

Appeal  from  Superior  Court,  Buncombe 
County;  Hoke,  Judge. 

Action  by  the  Indian  Mountain  Jellioo 
Coal  Company  against  the  Asbeville  Ice  & 
Coal  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

This  action  was  brought  to  recover  tlie 
sum  of  $361.54,  alleged  by  the  plaintiff  to  be 
doe  from  the  defendant  for  coal  sold  and  de- 
livered to  it  in  the  months  of  February  and 
March,  1899.  The  coal  was  delivered  under 
a  contract  between  the  parties,  of  which  the 
following  is  a  copy:  *'Jellico,  Tenn.,  Apr.  12, 
189&  This  agreement,  entered  into  this  day 
by  and  between  Indian  Mountain  Jellico  Coal 
Co.,  of  Jellico,  Tenn.,  and  Asbeville  Ice  dc 
Coal  Co.,  of  Asbeville,  N.  C,  witnesseth: 
Party  of  the  first  part  hereby  agrees  to  sell 
party  of  the  second  part  all  the  coal  that 
may  be  required  by  said  second  party  be- 
tween this  date  and  May  1,  1899,  at  the  fol- 
lowing price  per  ton  of  two  thousand  pounds 
f.  o.  b.  mines.  [Description  of  coal,  with 
prices  per  ton.]  Shipments  to  be  made 
promply  when  ordered  unless  prevented  by 
strikes  or  other  causes  beyond  the  control  of 
the  party  of  the  first  part  It  is  further 
agreed  that  the  party  of  the  second  part  has 
the  exclusive  agency  tar  the  sale  of  Indian 
Mountain  Coal  in  Asbeville  market  Pay- 
ments due  succeeding  month's  shipment 
from  September  1, 1898.  In  consideration  of 
the  foregoing  the  party  of  the  second  part 
agrees  to  handle  no  first*class  coal  except 
such  as  it  may  purchase  from  the  party  of 
the  first  part'*  The  plaintiff,  tn  its  comr 
plaint,  alleged  (1)  that  it  had  sold  and  deliv- 
CTed  the  coal  under  the  contract;  (2)  that  it 
was  reasonably  worth  $361.54;  and  (8)  that 
the  defendant  promised  to  pay  that  price  for 
it  The  defendant  in  its  answer,  admits  the 
truth  of  the  first  two  allegations  of  the  com- 
plaint and  also  admits  the  third  allegation, 
''except  as' stated  in  its  further  defense  and 
counterclaim,"  in  which  it  admits  that  it  has 
not  paid  the  said  sum  to  the  plaintiff,  but 
denies  that  it  is  due  and  owing,  because,  as 
it  ayers,  by  reason  of  plaintiff's  failure  to 
comply  with  its  part  of  the  contract  the  de- 
fendant has  been  damaged  "in  a  sum  far 
greater  than  the  said  sum  of  $361.54^  to  wit 
in  the  sum  of  $1,000,  and  that  the  defendant 
does  not  now,  nor  did  at  the  commencement 
of  the  action,  owe  the  plaintiff  any  sum 
whatever  because  of  the  damage  aforesaid, 
as  the  defendant  is  advised  and  believes." 
There  was  a  denial  of  this  counterclaim  in 
the  reply.    The  issues  submitted,  with  the 


answers  thereto^  were  as  follows:  **(1)  Is 
the  defendant  indebted  to  the  plaintiff  for 
coal  sold  and  delivered,  and  in  what  sum? 
Ans.  Tes;  $861.54  and  interest  from  Blarch 
31, 1899.  (2)  Did  plaintiff  and  defendant  en- 
ter into  the  contract  set  out  and  described 
in  defendant's  counterclaim?  Ans.  Yes;  Sep- 
tember 2,  1896.  (8)  Did  the  plaintiff  wrong- 
fully and  in  a  breach  of  its  contract  fail  or 
refuse  to  deliver  defendant's  coal  as  therein 
required?  Ans.  Yes.  (4)  What  damage  is 
defendant  entitled  to  recover  of  plaintiff  for 
such  wrong  and  injury?  Ans.  $150."  The 
other  f^cts  appear  in  the  opinion.  Judgment 
was  rendered  for  the  plaintiff,  and  defendant 
excepted  and  appealed. 

Merrimon  &  Merrimon,  for  appellant 
Moore  &  Rollins  and  H.  B.  Lindsay,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  case).  The 
defendant  Insisted  that  it  was  entitled  to  re- 
ly upon  its  counterclaim  in  bar  of  any  re- 
covery by  the  plaintiff,  and  that  the  issue 
should  be,  **Is  the  defendant  indebted  to  the 
plaintiff,  and,  if  so,  in  what  sum?"  and  also 
that  there  should  be  issues  on  the  counter- 
claim as  to  the  surplus.  We  do  not  think  the 
defendant  has  pleaded  the  matters  mt  forth 
in  the  counterclaim  strictly  in  defense  as  a 
bar  to  the  plaintiff's  recovery,  and  the  court 
so  held.  The  counterclaim  would,  of  course, 
have  operated  as  a  bar  if  the  Jury  had  found 
that  defendant's  damages  for  the  breach  of 
the  contract  by  the  plaintiff  equaled  or  ex- 
ceeded the  amount  of  the  plaintifTs  claim, 
and  in  that  event  it  would  have  been  a  bar 
in  fact  though  not  in  law;  that  is,  it  would 
not  have  been  a  bar  within  the  technical 
meaning  of  that  word.  The  court  held  at 
the  outset  and  *^t  the  request  of  the  de- 
fendant" as  the  court  recalled,  "and  certain- 
ly without  objection  by  the  defendant  to  the 
ruling,"  that  the  burden  of  proof  was  on  the 
defendant  If  the  defendant's  present  conten- 
tion as  to  the  proper  issues  and  as  to  the 
state  of  the  pleadings  is  correct,  and  the 
plaintiff  was  required  to  show  performance 
of  the  contract  on  Its  part  before  it  could  re- 
cover, the  burden  was  on  the  plaintiff,  and 
not  on  the  defendant,  as  ruled  by  the  court 
We  understand  from  the  record  (and  by  that 
we  must  be  governed)  the  defendant  Insisted 
at  the  trial  that,  upon  the  answer  as  drawn, 
the  issues  should  be  so  framed  as  to  require 
the  Jury,  in  response  to  the  fourth  issue,  to 
assess  the  defendant's  damages  in  excess  of 
the  amount  due  the  plaintiff  for  the  Febru- 
ary and  March  deliveries.  While  the  form 
of  the  answer  did  not  entitle  the  defendant 
to  such  an  issue,  we  think  the  Issues  as 
framed  enabled  the  defendant,  by  a  proper 
prayer  for  instructions,  to  present  this  view 
to  the  Jury;  and  it  Is  not  required  that  Issues 
should  be  submitted  in  any  particular  form, 
provided  the  parties  have  the  opportunity  of 
presenting  their  case  fully  to  the  Jury  upon 
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tbe  law  and  the  evidence  applicable  thereto. 
Patterson  v.  Mills,  121  N.  C.  268,  28  S.  B. 
368.  We  have  been  unable  to  perceive  what 
legal  or  practical  difference  there  is  between 
assessing  the  full  amount  of  damages  under 
the  fourth  issue,  as  was  done  in  this  case, 
and  confining  the  assessment  to  the  excess  of 
damages,  or  the  difference  between  the  plain- 
tiff's claim  and  the  full  amount  of  the  de- 
f^dant's  damages.  The  usual  and  the  bet- 
ter practice  is  that  which  was  adopted  by 
the  court,  and,  under  the  clear  and  explicit 
instructions  to  the  Jury,  we  do  not  see  how 
they  could  possibly  have  been  misled  as  to 
the  true  nature  of  the  controversy.  The 
plaintiff,  as  we  will  show  hereafter,  was  en- 
titled to  recover  the  value  of  the  coal  sold 
and  delivered  to  the  defendant,  or  the  price 
agreed  to  be  paid  therefor,  which  in  this  case 
is  the  same  in  amount;  and  the  defendant 
was  entitled  to  have  assessed  by  the  Jury 
the  full  amount  of  the  damages  arising  out 
of  the  breach  of  the  contract  by  the  plaintiff, 
if  any;  and  the  difference  between  these  two 
amounts,  whether  in  favor  of  the  plaintiff  or 
defendant.  Is,  of  course,  the  amount  of  the 
Judgment  to  be  rendered  against  the  parly 
recovering  the  smaller  sum.  There  is  no  er- 
ror in  this  ruling  of  the  court 

It  was  contended  in  the  argument  before 
us,  by  the  defendant's  counsel,  that,  as  the 
Jury  had  found  there  was  a  breach  of  the 
contract  by  the  plaintiff,  its  right  to  recover 
anything  is  wholly  barred,  and  we  were 
asked,  "Oan  one  who  has  wrongfully  refus- 
ed to  do  what  he  contracted  to  do,  recover 
for  a  part  performance?'  Our  answer  to 
this  question  is  that,  under  the  circumstan- 
ces of  this  case,  he  can.  In  the  first  place, 
this  is  not  an  entire  contract  The  ship- 
ments made  in  any  one  month  were  to  be 
paid  for  in  the  next  succeeding  month,  and 
the  price  per  ton  of  the  coal  was  fixed.  It 
appears  from  the  testimony  that  the  breach 
of  the  contract  or  the  failure  to  make  de- 
liveries under  it  upon  orders  from  the  de- 
fendant occurred  prior  to  February.  Mr. 
Collins,  who  was  ^e  president  and  man- 
ager of  the  defendant  company,  and  a  wit- 
ness for  it  tostified  that  "between  S^;>tom- 
ber  20th  to  February  and  March"  the  defend- 
ant ordered,  and  the  plaintiff  failed  to  de- 
liver, about  307  cars  of  coal.  The  case  shows 
that  it  is  not  meant  by  this  testimony  that 
there  was  any  failure  to  deliver  in  Feb- 
ruary and  March,  and,  even  if  that  had  beat 
the  case,  we  do  not  think  it  would  make  any 
material  difference,  in  the  view  we  take  of 
the  law.  It  would  be  manifestly  unjust 
treating  the  contract  as  divisible,  to  permit 
the  defendant  to  receive  and  use  the  coal 
delivered  in  February  and  March,  and  re- 
fuse to  pay  fcHT  it  merely  because  the  plain- 
tiff had  failed  to  fill  orders  for  any  one  or 
more  of  the  preceding  months;  and  especial- 
ly so  when  the  defendant  at  the  time  he  re- 
ceived the  coal  in  February  and  March,  well 
knew  of  tbe  prior  breachea    Tipton  v.  Feit- 


ner,  20  N.  Y.  423;  Ming  v.  Gorbin,  142  N.  T. 
3dl,  37  N.  E.  106.  We  will  go  further,  and 
declare  the  law  to  be  that  if  the  breach  by 
the  plaintiff  had  occurred  in  the  same  month 
when  the  coal,  for  the  price  of  which  this 
action  is  brought  was  delivered,  the  defend- 
ant could  not  defeat  a  recovery  by  the  plain- 
tiff, provided  he  received  the  coal  and  had 
the  full  benefit  of  it  Where  the  agreements 
go  to  the  whole  of  the  consideration  on  both 
sides,  the  promises  are  dependent,  and  one 
of  them  is  a  condition  precedent  to  the  oth- 
er, and  full  performance  is  required  before 
there  can  be  any  recovery,  as  in  the  case 
of  Lawing  v.  Rintles,  97  N.  C.  360,  2  S.  E. 
262.  But  this  rule  does  not  apply  if,  for  In- 
stance, work  has  not  been  done  or  materials 
furnished  in  strict  accordance  with  the  cmi- 
tract  provided  one  of  the  parties  has  re- 
ceived and  enjoyed  any  benefit  from  the 
contract  and  certainly  not  unless  full  per- 
formance is  made  a  condition  precedent  to 
payment  The  law  implies  a  promise  by  the 
parly  to  pay  for  what  has  been  thus  receiv- 
ed, and  allows  him  to  recover  any  damages 
he  has  sustained  by  reason  of  tiie  breach, 
for  this  is  exact  Justice.  The  language  of 
the  court  in  Britton  v.  Turner,  6  N.  H.  492, 
26  Am.  Dec.  713,  seems  to  fit  this  case:  '*If, 
where  a  contract  is  made  of  such  a  charac- 
ter, a  party  actually  receives  labor  or  materi- 
als, and  thereby  derives  a  benefit  and  ad- 
vantege  over  and  above  the  damage  which 
has  resulted  from  the  breach  of  the  contract 
by  the  other  party,  the  labor  actually  done 
and  the  value  received  furnish  a  new  con- 
sideration, and  the  law  thereupon  raises  a 
promise  to  pay  to  the  extent  of  the  reason- 
able worth  of  such  excess.  This  may  be  con- 
sidered as  making  a  new  case— one  not  with- 
in the  original  agreement— and  the  party  is 
entitled  to  'recover  on  his  new  case*  for  tbe 
work  done,  not  as  agreed,  but  yet  accepted 
by  the  defendant"  In  McGlay  v.  Hedge,  18 
Iowa,  66^  the  court  by  Dillon,  J.,  referring 
to  Britton  V.  Turner,  says:  "That  celebrated 
case  has  been  criticised,  doubted,  and  de- 
nied to  be  sound,  yet  ite  principles  have  been 
gradually  winning  their  way  into  profes- 
sional and  Judicial  favor.  It  is  bottomed 
on  Justice  and  is  right  upon  principle,  how- 
ever it  may-  be  upon  the  technical  and  more 
illiberal  rules  as  found  in  the  older  cases." 
And  the  same  court  in  Wolf  v.  Gerr,  43  Iowa, 
839,  stetes  it  to  be  the  setUed  doctrine  'that 
a  party  who  has  failed  to  perform  in  full  his 
contract  may  recover  compensation  for  the 
part  performed,  lees  the  damages  occasioned 
by  his  failure."  This  principle  is  fully  sanc- 
tioned by  the  authorities.  Ghamblee  v.  Bak- 
er, 96  N.  O.  98;  Simpson  v.  Railroad,  112 
N.  O.  701,  Id  S.  B.  863;  Gorxhan  v.  Bellamy, 
82  N.  O.  49e.  In  the  case  last  cited  this 
court  said:  "The  inclination  of  the  courto 
is  to  relax  the  stringent  rules  of  the  common 
law,  which  allows  no  recovery  upon  a  spe- 
cial unperformed  contract  Iteelf,  nor  for  the 
value  of  the  work  done,  because  the  special 
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ezcludes  an  implied  contract  to  pay.  In 
fluch  a  case,  if  the  party  has  derived  any 
benefit  from  the  labor  done,  it  would  be  un- 
just to  allow  him  to  retain  that  without  pay- 
iDg  anything.  The  law  therefore  implies  a 
promise  to  pay  such  remuneration  as  the 
benefit  conferred  is  really  worth."  The  court 
also  said  in  Brown  t.  Morris,  83  N.  C,  at  page 
257:  **If  there  had  been  deliyered  a  smaller 
number  of  bricks,  and  they  had  been  received 
and  used  by  the  defendant  without  objection, 
we  see  no  reason  why  the  plaintiff  would 
oot  be  entitled  to  compensation  for  such  as 
were  delivered;  and  we  are  not  disposed  to 
carry  the  doctrine»  that  a  partial  delivery 
under  an  agreement  to  deliver  a  definite 
quantity  or  number  of  goods  leaves  the  pur- 
chaser the  possession  and  use  of  such  as  are 
delivered  without  liability  to  the  sellsTt  be- 
yond the  decided  cases,  and  as  operating 
only  when  the  failure  to  deliver  Is  willful 
and  without  legal  excuse."  Monroe  v.  Phelps, 
8  Bl.  &  B.  738;  Beade  v..  Bann,  10  B.  &  a 
438;  Leonard  v.  Dyer,  26  Conn.  172,  68  Am. 
Dec.  382;  Horn  v.  Batchelder,  41  N.  H.  86; 
Bush  V.  Jones,  2  Tenn.  Ch.  190;  Duncan  v. 
Baker,  21  Kan.  90;  Lamb  v.  Brolaski,  38 
Mo.  App.  Gl;  Myer  v.  Wheeler,  66  Iowa,  380, 
21  N.  W.  692;  Hansen  v.  G.  8.  H.  Co.,  73 
Iowa,  77,  84  N.  W.  495;  Minnesota  Lumber 
Go.  ▼.  Goal  Go.,  160  lU.  85,  43  N.  E.  774,  31 
L.  R.  A.  529.  The  doctrine  is  well  stated 
and  supported  by  the  citation  of  numerous 
authorities  in  9  Gyc.  of  Law  &  Pro.  pp.  686, 
687,  note  15. 

The  defendant  excepted  to  an  instruction 
in  regard  to  the  date  of  the  contract,  but  we 
cannot  see  how  the  date  is  material,  as  the 
parties,  according  to  the  very  terms  of  the  con- 
tract, agreed  that  shipments  should  be  made 
from  September  1,  1898,  and  this  is  the  con- 
struction placed  upon  the  contract  by  de- 
fendant in  its  first  prayer  for  instructions. 

The  remaining  exceptions  relate  to  the 
judge's  charge  upon  the  counterclaim,  and 
especially  to  the  measure  of  damages.  The 
defendant  contended  that  the  plaintiff  was 
bound  to  supply  it  with  coal,  under  the  con- 
tract, unless  prevented  from  doing  so  by 
strikes  or  other  causes  beyond  the  plainticrs 
control,  even  though  it  had  other  customers 
at  the  time  who  had  entered  into  similar 
contracts  with  the  plaintiff,  and  that  this  is 
so  because  the  defendant  had  shown  by  the 
testimony  tliat  the  plaintiff  had  represented, 
when  the  contract  with  the  defendant  was 
made,  that  it  had  no  other  outstanding  con- 
tract, and  would  make  no  other.  It  is  suffi- 
cient to  say  in  regard  to  this  matter  that  it 
was  fairly  submitted  to  the  jury,  and  found 
against  the  defendant,  or  the  latter  had  at 
least  the  full  benefit  of  the  point  under  the 
charge  of  the  court  But  it  becomes  imma- 
terial, In  the  view  we  take  of  the  case^  as 
will  appear  hereafter.  The  court  charged 
the  Jury,  substantially,  that  if  the  plaintiff 
failed  to  ship  the  coal  to  the  defendant  up- 
-on  its  orders,  according  to  its  agreement. 


and  was  not  prevented  from  doing  so  by 
strikes  or  other  causes  beyond  its  control, 
and  which  it  could  not  have  avoided  by  the 
exercise  of  ordinary  care,  it  would  be  lia- 
ble to  the  defendant  for  such  damages  as 
the  latter  sustained  by  reason  of  the  breach, 
and  that  if  at  the  time  the  plaintiff  had  oth- 
er customers  similarly  situated  with  the  de- 
fendant in  respect  to  contracts  with  the 
plaintiff  of  the  same  character,  and  the 
plaintiff,  by  reason  of  causes  beyond  its  con- 
trol, could  not  fully  supply  all,  the  latter 
had  the  right,  and  it  was  its  duty,  under  the 
law,  to  apportion  its  shipments  pro  rata 
among  its  said  customers,  provided  it  did 
so  in  good  fiiith  and  with  perfect  fairness 
to  each,  and  provided  it  had  not  represent- 
ed that  there  were  no  contracts  other  than 
the  defendant's,  and  had  not  agreed  that 
it  would  make  no  other  contract  If,  in  fact, 
there  were  no  other  contracts,  then  this  in- 
struction would  not  apply,  and  plaintiff 
would  be  liable  in  damages,  unless  the  jury 
found,  under  the  charge  of  the  court,  that 
the  plaintiff  was  prdtected  by  the  clause  of 
dispensation  In  regard  to  strikes  and  other 
causes  beyond  the  plaintiff's  control.  The 
plaintiff  says  that  this  instruction  is  sustain- 
ed by  the  cases  in  which  it  has  been  held 
that  a  railroad  company  should  not  discrim- 
inate against  any  of  Its  customers  in  the 
transportation  of  freight  It  is  true,  it  has 
been  held  that  it  is  no  proper  business  of 
a  railroad  company,  as  a  common  carrier. 
to  foster  particular  enterprises  oi;  to  build 
up  new  Industries,  but  deriving,  as  it  does, 
its  franchises  from  the  Legislature,  and  de- 
pending upon  the  will  of  the  people  for  its 
very  existence,  it  is  bound  to  deal  fairly  with 
the  public,  and  to  provide  reasonable  facil- 
ities for  transportation  of  persons  and  prop- 
erty, and  in  this  respect  to  put  all  its  pa- 
trons upon  an  absolute  equality.  Railroad  v. 
Goodridge,  149  U.  S.  680,  13  Sup.  Ot.  970,  37 
L.  Ed.  986;  U.  S.  v.  By.  Co.  (C.  C.)  109  Fed. 
831.  In  the  latter  case  it  is  held  that  while 
tiie  capacity  of  a  shipper  of  coal  may  be 
greater  than  his  allotment  of  cars,  yet,  when 
such  is  also  the  case  with  every  other  oper- 
ator, similarly  situated,  in  the  coal  fields,  it 
is  the  duty  of  the  railroad  company,  when 
the  supply  of  coal  cars  is  short,  to  prorate 
the  supply  on  hand,  without  unjust  discrim- 
ination, among  all  the  operators,  including 
the  shipper  in  question.  4  Elliott  on  Rail- 
roads, §  1468  et  seq.;  Root  v.  Railroad,  114 
N.  Y.  300,  21  N.  B.  403,  4  L.  R.  A.  331,  11 
Am.  St  Rep.  643.  But  thoise  cases  were  de- 
cided under  the  provisloos  of  the  Interstate 
commerce  act  and  upon  the  principles  of 
the  common  law  forbidding  discrimination, 
and  the  doctrine  is  confined  to  cases  where 
the  party  from  whom  the  particular  duty  is 
owing  is  a  common  carrier,  or  is  operating 
under  a  public  franchise  which  Imposes  up- 
on it  certain  obligations  and  responsibilities 
with  respect  to  the  public  and  to  those  who 
deal  with  it  in  its  capacity  as  a  quasi  pub- 


120 


47  SOUTHEASTBBN  BBPORTBR. 


(N.O. 


lie  corporatioiL  We  are  unable  to  see  that 
they  have  any  ai^lication  to  the  facta  of 
this  case,  nor  did  the  learned  counsel  refer 
us  to  any  authority  for  the  principle  upon 
which  the  court  directed  the  Jury  to  assess 
the  defendant's  damages,  nor  have  we  been 
able  to  And  any.  The  question,  therefcNre, 
must  be  decided  according  to  the  ordinary 
rule  in  the  law  of  contracts.  It  is  a  well- 
settled  principle  of  law  that  if  a  party,  by 
his  contract,  charges  himself  with  an  obli- 
gation possible  to  be  performed,  he  must 
make  it  good,  unless  its  performance  is  ren- 
dered impossible  by  the  act  of  God,  the  law, 
or  the  other  party.  Unforeseen  difficulties, 
however  great,  will  not  excuse  him.  The 
law  regards  the  sanctity  of  contracts,  and 
requires  parties  to  do  what  they  have  agreed 
to  do.  If  unexpected  impediments  lie  in  the 
way,  and  a  loss  must  ensue,  it  leaves  the 
loss  where  the  contract  places  it  If  the  par- 
ties have  no  provision  for  a  dispensation, 
the  rule  of  law  gives  none.  It  does  not  al- 
low a  contract  fairly  made  to  be  annulled, 
and  it  does  not  permit  to  be  interpolated 
what  the  parties  have  not  stipulated.  Ingle 
V.  Jones,  2  Wall.  1.  17  L.  Ed.  762.  The 
courts  vrill  not  make  an  agreement  for  the 
parties,  but  will  ascertain  what  they  have 
agreed  by  what  they  have  said,  and  by  the 
meaning  of  the  words  used  to  express  their 
intention.  Where  the  intention  clearly  ap- 
pears trom  the  words  used,  there  is  no  need 
to  go  further,  for  in  such  a  case  the  words 
must  govern,  or,  as  it  is  sometimes  said, 
where  th&re  is  no  doubt  there  is  no  room 
for  construction.  Clark  on  Contracts,  p.  581. 
We  must  assume  that  the  parties  have  fully 
and  clearly  expressed  their  agreement  in 
the  instrument  which  is  the  evidence  of  it, 
and  to  add  to  or  take  from  it  by  construc- 
tion would,  under  the  circumstances,  be  the 
same  as  if  we  should  arbitrarily  give  to  it 
a.  meaning  they  did  not  intend  it  should 
have.  We  must  therefore  ascertain  and  en- 
force their  intention  as  they  have  expressed 
it.  ''Where  parties  have  entered  into  vTrit- 
ten  engagements  with  express  stipulations, 
it  is  manifestly  not  desirable  to  extend  them 
by  implications.  The  presumption  is  that, 
having  expressed  some,  they  have  expressed 
all  the  conditions  by  which  they  intend  to 
be  bound  under  that  Instrument*'  Broom's 
Legal  Maxims  (8th  Am.  Ed.)  p.  ^652;  Bish- 
op on  Contracts  (Ed.  1887)  H  380,  381;  2 
Parsons  on  Contracts  (9th  Ed.)  p.  *516.  In 
Aspdin  V.  Austin,  5  Q.  B.  p.  683  (18  L.  J. 
155),  Lord  Denman  says:  "It  is  one  thing 
for  the  court  to  effect  the  intention  of  par- 
ties to  the  extent  to  which  they  may  have 
even  imperfectly  expressed  themselves,  and 
another  thing  to  add  to  an  instrument  all 
such  covenants  as  on  a  full  consideration 
may  seem  to  the  court  to  have  been  the 
complete  intention  of  the  parties,  but  which 
they  either  purposely  or  by  inattention  omit- 
ted.   It  would  be  but  a  bad  application  of 


the  rule  of  construction  of  written  Instru- 
,  nobents  to  add  to  tbe  obligation  by  which  the 
parties  have  bound  themselves.  This  would 
be  quite  unauthorized,  as  well  as  liable  to 
create  particular  injustice  in  the  applica- 
tion." By  the  contract  in  question,  the  plain- 
tiff was  bound  to  sell  and  deliver  to  the  de- 
fendant all  the  coal  that  should  be  required 
by  the  latter  between  the  dates  mentioned 
in  the  writing.  Nothing  else  appearing,  thia 
was  an  absolute  promise  on  the  part  of  the 
plaintiff,  based  upon  a  sufficient  considera- 
tion, to  furnish  the  coal;  and  nothing,  as 
we  have  already  seen,  would  excuse  its  per- 
formance^ except  the  act  of  Ood,  the  law, 
or  the  act  or  conduct  of  the  defendant  But 
there  was  one,  and  only  one,  limitation  upon 
this  otherwise  absolute  undertaking;  and 
that  limitation  is  found  in  the  clause  of  dis- 
pensation, as  it  may  be  called,  which  ex- 
empted the  plaintiff  from  liability  for  non- 
performance if  by  strikes  or  other  uncon- 
trolled causes  it  should  become  unable  to 
comply  with  its  contract  This  being  the 
case,  what  right  have  we  to  add  a  further 
clause  of  exemption,  and  provide  that  the 
plaintiff  should  not  only  be  excused  from 
full  performance  by  strikes  and  other  causes 
beyond  its  control,  but  that  the  defendant 
should  be  required  to  submit  to  a  reduction 
of  the  quantity  of  coal  to  which  it  was  en- 
titled under  the  contract  by  prorating  with 
other  patrons  of  the  plaintiff  company,  when 
there  is  no  such  stipulation  in  the  contract 
and  nothing  from  which  it  can  be  dearly 
inferred  that  the  parties  intended  such  a 
settlement  under  it  If  the  defendant's 
rights  can  be  impaired  by  the  fact  that  the 
plaintiff  has  entered  into  other  contracts  of 
the  same  kind,  why  could  they  not  as  well 
be  affected  by  any  other  contractual  rela- 
tion the  plaintiff  may  have  assumed?  Tlie 
plaintiff's  contract  was  not  as  to  its  custo- 
mers, a  Joint  one,  but  must  be  treated  and 
dealt  with  as  several;  and  the  rights  of 
each  customer  are  to  be  determined  solely 
with  reference  to  the  contract  made  with 
him,  and  it  was  the  duty  of  the  plaintiff  to 
take  care  that  it  did  not  go  beyond  its  abil- 
ity to  perform,  and  to  provide  against  any 
and  all  contingencies  in  the  contract  itself. 
We  cannot  release  the  plaintiff  from  any 
part  of  its  liability  because  it  has  failed  to^ 
do  so  in  this  case,  hot  must  leave  the  loss 
where  the  contract  places  it  To  do  other- 
wise would  be  to  make  the  contract  and  not 
to  construe  it 

We  are  not  permitted  to  interpret  a  con- 
tract according  to  our  notion  of  what  may  be 
tsir  and  Just  unless,  perhaps,  in  a  case  where 
the  terms  of  the  contract  are  in  themsdves 
ambiguous.  In  this  case  they  are  not  so.  The 
contract  is  plainly  one  to  furnish  a  stipulated 
quantity  of  coal  at  a  fixed  price,  without  any 
reference  to  other  contracts  made  or  to  be 
made  by  the  plaintiff,  and  subject  only,  in  the- 
ultimate  settlement  between  the  parties  im> 
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der  its  provialons,  to  any  failure  by  tbe  plain- 
tiff to  perform  its  undertaking  wbich  it  could 
show  to  be  the  result  of  the  causes  beyond 
its  control  specified  in  the  contract  It  was 
not  the  duty  of  the  defendant  to  protect  itself 
against  other  contracts  made  by  the  plaintiff, 
but  it  was  the  latter's  duty  to  make  suitable 
provision  in  the  contract  for  his  own  protec- 
tion in  respect  to  them.  If  the  rule  laid  down 
by  the  court  below  is  adopted,  any  reduction 
In  the  quantity  of  coal  to  be  delivered  under 
the  contract  will  be  made  to  depend,  not  upon 
causes  beyond  the  control  of  the  plaintiff,  but 
upon  causes  of  his  own  creation.  The  reduc- 
tion will  be  in  proportion  to  the  number  of 
contracts  that  its  interest  or  cupidity  might 
lead  it  to  make.  When  the  question  is  prop- 
erly considered,  t^ere  is  no  more  reason  for 
applying  the  pro  rata  rule  in  a  case  where  the 
coal  dealer  is  protected  by  a  clause  of  exemp- 
tion against  -any  failure  which  results  from 
causes  beyond  his  control,  than  there  would 
be  for  enforcing  it  when  there  is  no  such 
clause  of  exemption  in  the  contract  We  must 
remember  that  a  contract  is  to  be  construed 
according  to  the  intention  of  the  parties  as 
expressed  in  it,  upon  the  principle  that  every 
one  of  age  and  discretion,  and  qualified  to  do 
so,  can  make  any  contract  he  pleases,  and  we 
have  no  right  to  give  the  contract  a  meaning 
based  upon  any  Idea  or  consideration  of  ab- 
stract Justice.  When  there  is  no  allegation 
of  fraud  or  undue  influence,  or  of  any  other 
circumstarce  which  can  form  the  basis  of  an 
equity  for  setting  aside  the  contract,  we  must 
assume  that  the  parties  understood  what  was 
fair  and  right  when  they  entered  into  it,  and 
were  fully  mindful  of  its  obligations.  If  the 
capacity  of  the  plaintiff's  mine  was  so  reduced 
"^y  causes  beyond  its  control"  that  it  could 
not  furnish  the  quantity  of  coal  agreed  to  be 
furnished,  it  was  entitled  to  the  benefit  of  the 
clause  of  exemption;  but  if,  by  reason  of  our 
construction,  which  we  think  is  in  accordance 
with  the  plain  words  of  its  agreement,  it  suf- 
fers any  loss,  or  will  be  made  to  respond  in 
damages  to  this  defendant  or  any  of  its  other 
customers,  it  wiH  be  the  result  of  its  own 
folly  in  making  a  contract  which,  as  it  turns 
out,  cannot  be  performed.  This  does  not  pre- 
sent an  unusual  case  in  the  enforcement  of 
contracts.  It  is  a  mistake  to  suppose  that, 
\Fy  construing  the  contract  according  to  the 
ordinary  and  well-settled  rules,  the  clause  of 
exemption  will  be  rendered  nugatory.  It  may 
not  have  the  meaning  or  effect  that  the  plain- 
tiff now  thinks  it  ought  to  have,  but  it  will 
have  full  operation  in  accordance  with  the  in- 
tention as  expressed  in  it  and  that  intention 
must  be  our  only  guide  In  ascertaining  tbe 
rights  and  liabilities  of  the  parties. 

We  have  discovered  no  error  in  the  other  in- 
structions given  by  the  court  to  the  Jury. 
We  do  not  think  that  the  plaintiff  was  re- 
quired, under  the  circumstances,  to  buy  any 
coal  from  other  miners,  in  order  to  fill  the  con- 
tract which  was  made  with  reference  to  its 


own  mine  in  Jellico;  that  is,  in  so  far  as  the 
plaintiff  was  prevented  from  delivering  upon 
orders  by  causes  beyond  its  controL 

The  ordinary  rule  as  to  damages  undoubted- 
ly is  that  when  a  vendor  fails  to  comply 
with  his  contract  the  vendee  is  entitled  to  re- 
cover the  difference  between  the  contract  and 
market  price  at  the  time  of  the  breach.  Spiers 
V.  Halsted,  74  N.  C.  620;  Holmesley  v.  Ellas, 
75  N.  C.  564;  Oldham  v.  Kerchner,  79  N.  C. 
106,  28  Am.  Bep.  302;  McHose  v.  Fulmer,  73 
Pa.  365;  8  Ad.  &  El.  604;  Grand  Tower  Go. 
V.  Phillips,  23  WalL  471,  23  L.  Ed.  71.  But 
the  general  rule  is  subject  to  the  qualification 
that  a  party  tt>  a  contract  is  required  to  use 
reasonable  diligence  to  mitigate  the  damages 
caused  by  the  breach,  and  in  contracts  of 
this  kind  the  vendee  should  provide  himself 
as  cheaply  as  he  conveniently  can,  from  the 
most  accessible  sources,  and  thus  lighten  the 
loss,  and  his  recovery  will  be  curtailed  by  the 
sum  which  thus  might  have  been  saved.  Old- 
ham V.  Kerchner,  supra;  G.  G.  L.  Ice  Go.  v. 
Tamm,  90  Mo.  App.  189;  Warren  v.  Stoddart, 
105  U.  8.  224,  26  L.  Ed.  1117.  It  is  true  that 
the  injured  party  is  to  be  placed,  as  near  as 
may  be,  in  the  situation  he  would  have  occu- 
pied if  the  wrong  or  breach  had  not  been 
committed,  and  that  when  a  wrong  has  been 
done,  and  the  law  gives  a  remedy,  the  com- 
pensation should  be  equal  to  the  injury;  but 
this  is  only  another  way  of  stating  the  same 
rule  of  damages,  and  it  is  therefore  subject  to 
the  same  qualification.  Wicker  v.  Hoppock, 
6  Wall.  94,  18  L.  Ed.  762;  Hazzard-Short  v. 
Hardison,  114  N.  G.  482, 19  &  E.  232;  1  Suth- 
erland on  Damages  (3d  Ed.)  S  89.  There 
must,  of  course,  be  evidence  to  whidi  the 
rule  can  be  applied. 

While  it  is  not  necessary  to  consider  the 
other  exceptions,  we  have  examined  them,  and 
think  that  they  are  without  merit 

The  error  in  the  charge  of  the  court  ietbove 
indicated  entitles  the  defendant  to  a  new 
trial,  but  it  will  be  restricted  to  the  fourth  is- 
sue.   New  trial. 

OLARK,  0.  J.  (dissenting  as  to  measure  of 
damages).  The  contract  provides  for  an  ex- 
emption from  liability  for  failure  of  the  plain- 
tiff to  ship  if  "prevented  by  strikes  or  other 
causes  beyond  the  contror*  of  the  plaintiff. 
The  Judge  charged,  in  substance,  that  if  the 
plaintiff  had  contracts  with  the  defendant  and 
others  of  like  purport  covering  the  same 
period  of  time,  and  there  was  no  contract  with 
the  defendant  that  such  contracts  should  not 
be  made  with  others,  then,  if  there  was  a  fail- 
ure to  ship  to  the  defendant  the  quantity  re- 
quired, the  plaintiff  would  be  liable  only  to 
the  extent  that  it  was  not  prevented  from 
shipping  by  such  strikes  or  other  causes  be- 
yond its  control;  L  e.  that  the  defendant 
in  such  case  could  only  dalm  loss  on  its 
pro  rata  part  of  what  the  plaintiff  was 
permitted  by  the  "strike  or  other  causes 
beyond  its  control"  to  mine  Mid  ship.    Thlp 
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iiwtnictioii  was  eminently  fair  and  just  The 
defendant  knew  that  the  plaintiff  t^s  not 
nmning  its  mine  solely  to  fill  the  defendant's 
contract,  and  that  the  plaintiff  had  insisted 
on  protecting  itself  by  a  proYlsion  in  the  con- 
tract for  exemption  from  liaWity  for  failure 
to  ship  when  caused  by  "strikes  or  other 
causes  beyond  its  control/'  If  the  defendant 
wished  to  get  the  coal  anyhow,  if  mined,  it 
should  have  stipulated  that  its  contract  should 
be  filled,  regardless  of  the  plaintiff's  contract 
obligation  to  others.  It  is  quite  certain  that 
the  plaintiff  would  not  have  made  such  c6n- 
tract  with  the  defeudant.  Suppose,  for  argu- 
ment's sake,  the  plaintiff  was  *preTented  "by 
strikes  or  other  causes  beyond  its  control" 
from  shipping  one-half  the  quantity  stipulated 
by  its  several  contracts,  then,  clearly,  its  duty 
to  each  of  its  contractees  was  to  ship  them 
one-half  the  quantity  contracted  for.  The 
failure  to  ship  any  one  such  half  would  not 
be  caused  by  "the  strike  or  other  causes  be- 
yond the  plaintiff's  control,"  but  by  the  plain- 
tiff's own  volition  in  preferring  other  con- 
tractees; and  the  plaintiff  would  be  liable  to 
each  for  its  shortage  in  not  shipping  ,the  one- 
half,  which  upon  a  pro  rata  it  could  have 
shiiq;>ed.  If  the  plaintiff  should  have  shipped 
the  full  quantity  to  the  defendant,  and  is 
liable  for  the  difference,  then  the  plaintiff 
should  have  shipped  the  full  quantity  to  every 
other  one  of  its  contractees,  and  is  liable  for 
failure  to  do  so;  and  the  provision  in  its  con- 
tracts for  exemption  from  liability  for  any 
failure  to  ship,  "caused  by  strikes  or  other 
causes  beyond  its  control,"  would  be  a  nullity, 
and  the  plaintiff  would  be  liable,  Just  as  if 
that  Important  provision  had  been  left  out 
No  one  or  more  contractees  can  be  selected 
to  bear  the  total  failure  to  ship.  If  so,  why 
should  it  not  be  the  defendant,  who  in  that 
event  would  recover  nothing?  Knowing  that 
the  mine  owners  were  not  shipping  exdu- 
sivdy  to  itself,  the  defendant  by  agreeing  to 
the  usual  clause  of  exemption  from  liability 
for  failure  to  ship,  caused  by  "strikes  or  othw 
causes  beyond  the  shipper's  control,"  must 
have  understood  that  it  had  no  right  to  com- 
plain if  the  plaintiff  abated  the  contract  quan- 
tity pro  rata  according  to  the  quantity  it  was 
prevented  from  shipping  by  such  strikes  or 
other  causes  beyond  its  controL  This  is  the 
ruling  always  made  as  to  shipments  by  com- 
mon carriers,  which  is  Justified  upon  the 
above  reason,  arising  out  of  the  contract,  as 
well  as  upon  public  policy,  which  forbids  dis- 
crimination by  quasi  public  corporations. 
This  is  not  the  case  of  an  unqualified  agree- 
ment to  ship  a  certain  quantity  of  coal,  but 
there  is  an  agreement  for  an  exemption  if 
prevented  by  certain  causes,  and  the  defend- 
ant should  bear  its  pro  rata  part  of  the  fail- 
ure to  ship  caused  by  the  happening  of  such 
stipulated  contingency. 

No  precedent  either  way  has  been  presented 
to  OS,  but  this  is  a  reasonable  and  Just  con- 
struction of  the  clause  in  the  contract  which 
otherwise  is  nugatory  as  a  protection  to  the 


shipper  for  whose  benefit  it  was  Inserted.  It 
happens,  it  would  seem,  that  this  court  is  the 
first  to  construe  such  contract  and  there  is 
every  reason  we  should  make  a  Just  and  prop- 
er construction. 


084  K.  a  663) 
GWALTNBY  et  nx.  v.  PROVIDENT  SAV. 
LIFB  ASSUR.  SOC. 

(Supreme  Ck>urt  of  North  Oarolina.    April  5, 
•  1904.) 

On  petition  f9r  rehearing.    Petition  dis- 
missed. 
For  former  opinion,  see  44  S.  B.  669. 

CLARK,  0.  J.  This  is  a  petition  to  rehear 
the  former  decision  in  this  case.  182  N.  C. 
925,  44  S.  B.  660.  The  same  propositions  of 
law  as  now  were  presented  and  argued  on 
the  former  hearing.  No  material  point  of 
law  or  fact  has  been  shown  to  have  been 
overlooked,  and  our  opinion  would  be  sim- 
ply a  reiteration,  substantially,  of  what  was 
written  on  the  former  hearing.  Whatever 
difference  of  view  there  may  be  as  to  the 
facts,  the  Jury,  in  their  province,  have  de- 
termined the  truth  or  falsity  of  the  aver- 
ment on  both  sides,  and  we  cannot  disturb 
their  finding.  The  case  had  been  previous- 
ly before  this  court  (130  N.  O.  629,  41  S.  B. 
795),  and  has  been  heretofore  fully  consid- 
ered. 

It  is  now  ordered:    Petition  dismissed. 

MONTGOMERY,  J.  (dissenting).  The  de- 
fendant company  canceled  the  plaintiff's  pol- 
icy of  insurance  because  of  a  refusal  on  the 
part  of  the  plaintiff  to  pay  premiums  which 
the  defendant  averred  that  the  plaintiff  owed, 
and  this  action  was  brought  to  recover  the 
amount  paid  by  the  plaintiff  as  premiums 
before  the  cancellation  of  the  policy.  The 
complaint  embraces  two  causes  of  action 
utterly  antagonistic  to  each  other,  and.  In 
my  opinion,  cannot  be  properly  Joined  in  the 
same  action.  The  gravamen  of  the  first 
cause  of  aetion  is  that  the  defendant,  through 
one  of  its  general  agents,  by  means  of  false 
representations^  induced  the  plaintiff  to  ac- 
cept a  policy  of  insurance  unlike  the  one 
which  the  defendant,  through  its  agent,  ver- 
bally agreed  to  issue  and  deliver  to  him. 

The  particulars  of  the  first  cause  of  action 
appear  substantiaUy  in  the  following  alle- 
gations: That  the  plaintiff  told  the  agent 
that  he  desired  a  policy,  and  would  accept 
none  other,  based  upon  a  level  premium 
from  year  to  year,  and  which  would  not  in- 
crease with  advancing  age;  that  the  agent 
promised  to  deliver  to  the  plaintiff  such  a 
policy,  and  that  upon  that  representation 
the  plaintiff  made  application  in  writing  for 
the  policy;  that  shortiy  thereafter  the  agent 
delivered  to  the  plaintiff  a  policy  in  accord- 
ance with  the  application,  which  did  not 
provide  for  the  payment  of  a  leva:  rate  pre- 
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mium  until  the  death  of  the  plaintiff,  but 
did  provide  for  an  Increase  In  the  rate  of 
the  premiums  due  on  the  policy  with  the 
yearly  advance  In  the  plaintiff's  age;  that 
the  agent  (in  the  language  of  the  complaint) 
represented  to  the  plaintiff  and  assured  him 
that  the  policy  so  presented  was  such  a 
policy  as  the  plaintiff  had,  in  his  former 
conversation,  stated  that  he  (plaintifT)  would 
accept,  and  that  the  policy  so  presented  by 
him  provided  for  the  rate  of  a  level  rate 
premium,  to  wit,  $22.40  per  quarter,  and 
that  the  insurance  provided  in  said  policy 
would  be  extended  during  the  life  of  the 
plaintiff  upon  the  payment  of  a  regular  pre- 
mium of  $22.41  per  quarter.  There  was  an- 
other allegation  that  those  r^resentations 
were  false,  and  that  the  agent  knew  they 
were  false.  As  bearing  more  particularly 
upon  the  alleged  fraudulent  intent  of  the 
agent,  we  quote  the  eighth  and  ninth  alle- 
gations of  the  first  cause  of  action:  "(8) 
That  Jones,  the  general  agent  of  defendant, 
made  the  said  false,  deceitful,  and  fraudu- 
lent representation  wickedly  and  fraudulent- 
ly, scheming  and  contriving,  designing  and 
Intending,  as  plaintiff  believes  and  alleges, 
to  prevent  the  plaintiff  from  examining  the 
policy  and  Investigating  the  terms  thereof, 
he  (the  said  general  agent),  well  knowing 
that  the  plaintiff  would  refuse  to  accept  the 
policy  if  he  (plaintiff)  should  learn  Its  terms, 
conditions,  stipulations,  and  provisions;  and 
the  plaintiff  explicitly  alleges  that  he  would 
have  refused  finally  and  peremptorily  to  ac- 
cept the  policy  if  he  (plaintiff)  had  known 
the  terms,  conditions,  stipulations,  and  pro- 
visions of  the  policy  tendered  him  by  Jones, 
the  general  agent  as  aforesaid.  (9)  That  the 
plaintiff,  knowing  said  Jcmes  to  be  the  gen- 
eral agent  of  the  defendant,  being  not  at  all 
familiar  with  the  terms,  conditions^  stipula- 
tions, provisions,  or  language  of  Insurance 
policies,  and  being  totally  unskilled  in  inter- 
preting the  same^  relied  upon  and  btileved 
the  said  wicked,  false,  deceitful,  and  fraud- 
ulent representations  of  the  said  Jones,  here- 
inbefore set  forth,  and  was  by  the  said  wick- 
ed, false,  deceitful,  and  fraudulent  repre- 
sentations misled,  deceived,  and  prevented 
from  investigating  the  terms,  conditions, 
stipulations^  and  provisions  of  the  said  pol- 
icy, and  finding  out  for  himself  and  by  the 
aid  of  friends  or  counsel  what  said  terms, 
conditions,  stipulations,  and  provisions  real- 
ly were,  and  in  consequence  thereof  accepted 
the  said  policy/'  The  plaintiff  further  al- 
leges that,  believing  for  nine  years  these 
fraudulent  representations,  he  paid  during 
that  time  $22.41  per  quarter,  and  that  only 
at  the  beginning  of  the  tenth  year  was  any 
demand  made  for  an  increased  premium; 
that  for  two  years  he  paid  the  increased  pre- 
mium, but  refused  after  that  time  to  pay  any 
further  increase.  The  plaintiff  has  paid  $1,- 
030.84  as  premiums  to  the  defendant  The 
second  cause  of  action  has  its  foundation 
in  an  allegation  that  the  plaintiff  took  out 


the  policy  Just  as  it  read  when  delivered  to 
him  by  the  agent;  that  is,  a  policy  provid* 
ing  for  an  increase  in  the  rate  of  the  iHne- 
mium  due  on  the  policy  with  the  yearly  ad- 
vance in  the  plaintiff's  age;  but  that  before 
the  second  annual  premium  in  quarterly 
equivalents  became  due,  to  wit,  in  Decem- 
ber, 1890,  the  defendant,  through  its  general 
agent,  verbally  agreed  to  renew  and  extend 
said  policy  for  the  plaintiff  durliig  each  suc- 
cessive year  of  his  life,  upon  the  payment  of 
a  level  annual  premium  in  quarterly  equiva- 
lents of  $22.41  each,  and  to  waive  the  con- 
ditions of  said  policy  providing  for  an  in- 
crease of  the  rate  of  premium  for  the  actual 
age  attained.  The  complaint  was  duly  veri- 
fied by  the  plaintiff. 

A  few  words  will  be  sufficient  to  dispose 
of  the  matters  pertaining  to  the  second  cause 
of  action.  His  honor  submitted  this  issue 
(seventh)  raised  by  the  second  cause  of  action 
in  the  complaint:  ''Did  the  defendant,  through 
its  general  agent,  some  time  after  the  exe- 
cution and  delivery  of  the  policy,  waive  the 
provisions  in  the  policy  permitting  an  increase 
of  the  premiums,  and  agree  to  continue  the 
policy  upon  payment  of  $22.41  per  quarter 
during  the  life  of  the  plaintiff,  as  alleged  in 
the  complaint?"  Upon  that  issue  his  honor 
told  the  jury  that  it  was  incumbent  upon 
the  plaintiff  to  go  further,  and  establish  the 
affirmative  of  the  same  to  their  satisfaction 
by  proof  clear,  strong,  and  convincing.  The 
Jury  responded  to  that  issue  under  that  in- 
struction "Yes."  I  have  examined  carefully 
every  word  of  the  evidence  bearing  on  that 
issue,  and  there  Is  not  a  scintilla,  even,  to 
support  it  The  allegation  In  the  second  cause 
of  action  is  that  the  agent,  in  December, 
1890,  waived  the  conditions  of  the  policy  pro- 
viding for  an  increase  of  the  rate  of  premium 
for  the  actual  age  attained,  and  agreed  that 
he  (plahitlflC)  should  pay  $22.41  quarterly 
as  a  level  rate  until  his  death,  instead  of  in- 
creased premiums  as  he  advanced  in  age,  as 
the  policy  provided.  In  his  examination  in 
chief  he  testified  that:  '* Jones  came  to  Wake 
Forest  in  November,  I  think,  and  stayed 
several  days,  and  insured  several  parties. 
After  he  returned  to  Greensboro,  I  had  a  con- 
versation with  a  Mr.  Powell,  in  consequence 
of  which  I  told  Jones  that  Mr.  Powell  told 
me  that  he  had  examined  a  policy  like  mine 
at  my  request,  and  he  said  there  was  some 
doubt  as  to  its  running  level  in  all  the  pre- 
miums till  my  death.  I  told  him  that  Mr. 
Powell  said  he  was  not  satisfied,  as  he  had 
not  examined  it  carefully,  and  there  might- 
be  a  rising  premium  in  it  I  said  I  told  Pow- 
ell that  there  was  no  possibility  that  there 
was  a  rising  premium  on  it,  for  I  had  been 
assured  there  would  be  none.  I  said:  *Now, 
Mr.  Jones,  my  people  live  to  be  very  old. 
Suppose  I  live  beyond  75.  Is  there  any  pos- 
sibility of  a  rise  in  that  premium  f  He  told 
me  emphatically  that  I  need  give  myself 
no  Uneasiness.  I  went  back  home  thorough- 
ly satisfied  that  it  never  would  rise  on  me. 
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Q.  Did  he  say  anything  more  that  yon  recol- 
lect? A.  I  thoroughly  impressed  upon  him  the 
fact  I  went  away  assured."  On  his  cross-ez- 
aminatlon  he  was  asked:  "I  helieve  yon 
stated  that  you  never  examined  this  policy* 
and  never  knew  that  it  was  not  a  level  rate 
policy,  till  1898,  when  they  made  a  demand  on 
you?  A.  That  is  right  Q.  You  allege  here 
that  heretofore  in  the  second  year  you  knew 
it  was  a  level  rate  policy?  A.  Exactly  as  it 
was  issued.  Q.  But  that  this  company,  act- 
ing through  its  general  agent,  made  a  verbal 
agreement  with  you  to  extend  this  policy? 
A.  I  thought  that  was  the  policy.  Q.  What 
you  say  In  this  complaint  is  correct  is  it 
not?  A.  It  is,  as  I  understand  it  Q.  You 
have  sworn  to  the  complaint  have  you  not? 
A.  Yes.  Q.  Did  you  not  say  in  your  answer 
a  while  ago  that  about  November,  1890,  you 
had  a  conversation  with  Jones,  and  he  said 
you  need  not  be  uneasy  about  your  policy? 
A.  Yes.  In  1890  he  came  to  where  I  was 
living,  and  in  consequence  of  Poweirs  state- 
ment I  went  there  again  in  January.  He 
came  in  Novemb^  to  the  college,  and  went 
back  before  Christmas.  Q.  Then  the  only 
conversation  you  had  vrith  Jones  some  time 
in  the  second  year  caused  him,  in  reply  to 
something  you  said,  to  say  that  you  need  not 
give  yourself  any  uneasiness  about  the  pol- 
icy? A.  Yes.  Q.  So  that  if  this  allegation 
means  that  you  knew  what  the  policy  was 
at  the  end  of  the  second  year,  it  is  a  mistake, 
is  it  not?  A.  I  did  not  come  to  that  knowl- 
edge, I  am  sure,  at  the  end  of  the  second 
year,  that  it  was  not  a  level  rate."  The  de- 
fendant denied  the  allegations  of  fraud,  and 
averred  that  the  plaintifP  received  a  policy 
of  the  nature  applied  for,  and  in  accordance 
with  the  application  signed  by  the  plaintiff; 
that  all  verbal  understandings  or  negotia- 
tions entered  into  between  the  plaintiff  and 
Jones  during  the  consultation  about  the  pol- 
icy were  merged  in  the  written  policy  when  it 
was  issued  by  the  company  and  delivered; 
that  no  attempt  was  made  by  the  agent  to 
prevent  the  plaintiff  from  reading  the  policy 
when  it  was  delivered,  and  that  the  plaintiff 
should  have  read  it,  and,  if  he  had  read  it 
he  would  have  understood  from  reading  It 
that  it  did  not  provide  for  a  level  rate;  that 
the  plaintiff  kept  the  policy  for  years  without 
reading  it;  that  he  knew  that  the  agent  did 
not  issue  the  policy,  but  that  the  same  was 
issued  in  New  York,  the  home  office  of  the 
company,  and  sent  to  the  agent  at  Greens- 
boro for  delivery  to  the  plaintiff;  and  that 
the  agent  had  no  power  to  change  the  terms 
of  the  policy;  and  that  the  plaintiff  is  estop- 
ped by  his  conduct  from  rescinding  the  con- 
tract and  demanding  a  return  of  the  fees.  The 
defendant  denied  also  that  the  agent  Jones, 
was  a  general  agent  of  the  defendant 

It  is  to  be  seen  from  a  reading  of  the  com* 
plaint  that  the  fraud  charged  upon  the  agent 
is  in  reference  to  the  assurances  and  repre- 
sentations made  by  him  at  the  time  of  the  de- 
livery of  the  policy.    Allegations  8  and  9  of 


the  complaint  on  that  point  have  been  quoted 
in  this  opinion,  and  sections  6  and  7  of  the 
complaint  specifically  refer  to  the  fraudulent 
representations  alleged  to  have  been  made  by 
the  agent  as  confined  to  the  delivery  of  the 
policy.  Nowhere  in  the  complaint  is  it  alleg- 
ed that  the  agent  practiced  any  fraud  upon 
the  plaintiff  in  the  procuring  of  his  signature 
to  the  application.  The  allegation  of  the 
fraud  practiced  upon  the  plaintiff  by  the 
agent  to  which  we  have  already  called  atten- 
tion, was  that  the  agent  '^represented  to  the 
plaintiff  and  assured  him  that  the  policy  so 
presented  was  such  a  policy  as  the  plaintiff 
had,  in  his  former  conversation,  stated  that 
he  (plaintiff)  would  accept  and  that  the  said 
policy  so  presented  by  Jones  provided  for 
the  rate  of  a  level  rate  premium,  to  wit  $22.- 
41  per  quarter,  and  that  the  insurance  pro- 
vided in  said  policy  would  be  extended  during 
the  life  of  the  plaintiff  upon  the  payment  of 
a  regular  premium  of  $22.41  per  quarter." 
The  evidence  did  not  measure  up  to  the 
allegation.  The  plaintiff  testified  that  when 
the  agent  delivered  the  policy  to  him,  he 
said,  "Here  is  your  policy,**  or  'rrhis  is  your 
policy,"  and  nothing  mdre.  It  was  not  con- 
tested that  the  policy  was  strictly  in  accord- 
ance with  the  application;  that  the  applica- 
tion was  not  for  a  level  rate  policy,  but  called 
for  one  upon  the  annual  renewal  term  plan, 
with  surplus  applied  to  keeping  premiums 
level;  that  attached  to  and  forming  a  part  of 
the  policy  was  a  schedule  of  rates  showUig 
exact  premiums  to  be  paid  with  advancing 
age,  and  also  providing  that  the  surplus  was 
to  be  applied  to  keeping  premiums  level;  and 
that  the  defendant  issued  the  policy  and  sent 
it  to  Jones  to  be  delivered  by  him  to  the 
plaintiff.  The  plaintiff  testified  that  he  nei- 
ther read  the  application  at  the  time  he 
signed  it  nor  did  he  read  the  policy  and  copy 
of  the  application  attached  thereto  until 
about  nine  years  after  the  issuance  of  the 
policy,  although  it  was  in  his  possession  all 
that  time;  and  that  no  one  attempted  to 
prevent  him  from  reading  the  policy  or  ap- 
plication, and  he  could  have  read  and  under- 
stood the  contract  as  to  increasing  premiums 
if  he  had  examined  it  Witness  further  stat- 
ed that  he  knew  nothing  about  the  insurance 
business,  and  relied  entirely  upon  the  agent 
in  the  matter;  that  he  had  great  faith  in 
him.  He  was  asked  on  cross-examkiation: 
"The  clause  in  that  policy  about  the  several 
premiums  for  each  successive  year  or  each 
year  that  you  should  live  is  perfectly  plain, 
is  it  not?"  His  answer  was,  "Yes,  I  suppose 
it  is  plain  enough,  if  I  had  not  had  the  con- 
fidence that  blinded  me."  And  further  he 
was  asked:  "There  is  a  schedule  of  rates 
in  the  policy  setting  forth  the  amount  for 
each  year.  If  you  had  read  that  policy,  you 
could  have  understood  it  could  you  not?* 
He  answered,  "Yes.**  There  is  no  evidence 
whatever  in  the  case  that  the  plaintiff  asked 
a  single  question  of  the  agent  about  the  pol- 
icy at  the  time  of  its  delivery,  nor  did  the 
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agent  express  any  opinion  or  make  any  assur- 
ance or  representation  about  It  In  my  opin- 
ion, the  plaintiff  should  have  read  the  policy 
under  the  circumstances  of  its  delivery.  The 
agent,  Jones,  was  the  agent  of  the  defendant, 
and  did  not  occupy  any  relation  of  trust  or 
confidence  as  to  the  plaintiff.  They  were  en- 
gaged in  a  business  transaction,  in  which 
the  plaintiff  was  acting  for  himself  and  the 
agent  for  the  defendant  It  appears  from  all 
the  evidence  that  the  plaintiff  had  ample 
opportunity  to  read  the  policy  before  he  paid 
the  first  premium,  for  he  gave  his  note  for 
that  premium,  payable  more  than  a  month 
after  the  policy  was  delivered;  and  there  is 
no  evidence  that  the  defendant  at  any  time 
afterwards  did  anything  to  induce  him  not 
to  read  it,  and  if  he  did  not  read  it  he  can 
blame  himself  alone.  There  is  not  a  particle 
of  evidence  of  fraud  at  the  time  of  the  deliv- 
ery of  the  policy  or  afterwards,  and  the  con- 
tention of  the  plaintiff  that  his  implicit  and 
blind  confidence  in  the  agent  warranted  him 
in  trusting  that  the  policy  was  what  he  had 
verbally  and  previously  contracted  for  is  met 
by  the  safe  and  general  rule  that,  where  there 
Is  no  fraud,  parol  negotiations  leading  up  to 
a  vnritten  contract  are  merged  in  the  sub- 
sequent vnritten  contract;  such  written  con- 
tract being  presumed  to  embrace  the  whole, 
the  final  agreement  of  the  parties,  and  to 
embody  their  intentions.  When,  therefore, 
one  of  the  parties  to  an  agreement  delivers  to 
the  other  a  contract  in  writing,  and  that  oth- 
er party,  when  he  receives  the  paper,  under- 
stands that  it  is  handed  to  him  as  a  contract 
between  them,  then  the  one  accepting  the 
document  and  keeping  it  assents  to  its  terms, 
condlttons,  and  stipulations  as  they  are  there- 
in expressed,  although  he  does  not  read  it, 
and  even  be  ignorant  of  the  contents.  This 
view  of  the  law  is  well  expressed  in  the  case 
of  this  same  defendant  against  Mowatt,  32 
Canada  Supreme  Court  Report,  147,  in  a  quo- 
tation from  Parker  v.  Railroad,  2  C.  P.  D. 
418.  It  was  there  said  that  when  the  com- 
pany handeth  the  respondent  the  policy,  the 
law  said  for  them:  "Read,  examine,  be  care- 
ful, for  never  mind  what  we  or  you  may  have 
said  previously,  we  accept  your  application  to 
Insure  you,  but  we  cannot  give  you  any  other 
policy  but  this  one,  and  in  that  document 
alone  is  contained  the  contract  between  us. 
Pay  the  first  premium  only  if  you  are  satis- 
fied with  it  If  you  accept  it  VTlthout  reading 
it,  you  will  not  be  allowed  to  contend  here- 
after that  it  does  not  correctly  express  the 
contract  between  us.  Whatever  is  not  found 
therein  will  be  understood  to  have  been  re- 
ciprocally waived  and  abandoned."  The  con- 
tract was  formed  between  the  plaintiff  only 
when  the  policy  was  delivered.  All  that  had 
gone  before  was  only  preliminary.  In  Upton 
V.  Tribllcock,  91  tJ.  8. 45,  23  L.  Ed.  203,  it  was 
said:  'I'hat  the  defendant  did  not  read  the 
charter  and  by-lavTS,  if  such  were  the  fact, 
was  his  own  fault  It  will  not  do  for  a  man 
to  enter  into  a  contract,  and,  when  called  up- 


on to  respond  to  its  obligations,  to  say  that 
he  did  not  read  it  when  he  signed  it  If  this 
were  permitted,  contracts  would  not  be  worth 
the  paper  on  which  they  are  written.  But 
such  is  not  the  law.  A  contractor  must  stand 
by  the  words  of  his  contract,  and  if  he  wUl 
not  read  what  he  signs  he  alone  is  responsi- 
ble for  his  omission."  In  Re  Greenfield's  Es- 
tate, 14  Pa.  489,  Gibson,  C.  J.»  for  the  court 
said:  "If  a  party  who  can  read  will  not  read 
a  deed  put  before  him  for  execution,  he  Is 
guilty  of  supine  negligence,  which,  I  take  it, 
is  not  the  subject  for  protection  either  in  eq- 
uity or  in  law."  In  Dellinger  v.  Gillespie,  118 
N.  C.  737,  24  S.  E.  538,  the  plaintiff  handed 
the  defendant  a  written  contract,  making  no 
attempt  to  conceal  any  of  Its  provisions,  and 
practiced  no  trick  to  induce  him  to  execute 
it  This  court  there  said:  "It  is  plain  that 
no  deceit  was  practiced  here.  It  was  pure 
negligence  in  the  defendant  not  to  have  read 
the  contract  There  it  was  before  him,  and 
there  was  no  trick  or  device  resorted  to  by 
the  plaintiff  to  keep  him  from  reading  it" 
The  defendant's  negligence  was  held  inexcus- 
able, and  the  court  said  that  the  introduction 
of  parol  evidence  in  the  court  below  to  show 
that  there  was  a  verbal  contract  before  the 
execution  of  the  written  one  was  erroneous, 
and  that  It  was  nothing  but  an  attempt  to 
contradict  the  written  Instrument  executed 
by  the  defendant  concerning  the  same  mat- 
ter. The  same  principle  was  held  in  Bene- 
dict V.  Jones,  129  N.  C.  470,  40  &  B.  221, 
where  a  married  woman  undertook  to  avoid 
the  legal  sufficiency  of  the  probate  of  a  deed 
executed  by  herself  and  her  husband,  because 
she  did  not  read  it,  and  was  ignorant  of  its 
contents.  The  court  said  there  that  "it 
makes  no  difference  that  she  said  she  did 
not  know  what  the  paper  contained,  that  she 
did  not  understand  its  contents,  and,  if  she 
had,  she  would  not  have  signed  it  She  could 
read  and  write.  The  paper  was  before  her, 
and  she  w|is  under  no  coercion."  The  same 
view  is  also  expressed  in  Dorsett  v.  Mfg.  Co., 
131  N.  C.  254,  42  S.  B.  612:  "And  that  where 
a  party  can  read,  and  has  the  opportunity 
and  does  not  do  so,  no  other  circumstances 
occurring  or  connected  therewith,  the  party 
signing  cannot  hate  the  Instrument  set  aside 
upon  the  ground  that  he  was  deceived  as  to 
its  contents."  In  Leigh  v.  Brown  (Ga.l  25  S. 
E.  621,  it  was  held  that  it  was  the  duty  of 
the  insured,  when  he  found  that  his  policy 
differed  in  a  material  respect  from  the  kind  of 
policy  for  which  he  had  contracted,  if  he  did 
not  desire  to  retain  and  accept  the  policy  re- 
ceived by  him,  to  return  or  offer  to  return  the 
same  within  a  reasonable  time  to  the  com- 
pany. The  case  of  Bostwick  v.  M.  Life  Ins. 
Co.  (Wis.)  92  N.  W.  246^  Is  a  most  interesting 
case,  and  the  main  facts  very  much  like  the 
one  before  us.  The  defendant  there  induced 
the  plaintiff  to  sign  an  application  for  a  pol- 
icy of  life  Insurance  by  representing  to  him 
that  he  called  for  one  that  would  be  fully 
paid  in  ten  annual  payments  of  a  specified 
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amoant  He  signed  and  gave  to  the  agent 
the  application,  relying  on  the  trotli  of  such 
representations.  During  the  negotiations  be- 
tween the  plaintiff  and  the  agent  of  the  com- 
pany,  with  the  result  above  stated,  the  agent 
urged  the  paintiff  to  take  out  what  was  called 
a  'five  per  cent  debenture  policy/*  while  the 
plaintiff  all  the  time  insisted  that  he  wanted 
and  would  purchase  only  a  contract  that 
would  be  fully  performed  on  his  part  by  ten 
annual  payments.  In  good  time  a  policy  was 
sent  to  the  plaintiff  by  mail,  ostensibly  re- 
sponsive to  his  application,  accompanied  by 
a  letter  from  the  agent  to  the  effect  that  it 
was  a  5  per  cent,  debenture  policy  issued  pur- 
suant to  the  application.  The  plaintiff  put 
the  policy  away  among  his  papers  without 
reading  it,  relying  upon  its  being  what  the 
agent  assured  him  the  application  called  for. 
He  paid  the  first  premium,  but  upon  exam- 
ining the  policy  about  4^  months  after  it  was 
delivered  to  him,  he  discovered  that  it  was 
an  annual  life  policy,  requiring  him  to  pay 
the  premiums  each  year  during  his  life.  The 
same  plaintiff  bought  a  policy  from  one  Par- 
ker and  one  from  A.  H.  Harrington,  issued 
by  the  same  company  in  which  the  insured 
claimed  that  he  had  contracted  with  the 
agent  for  a  different  policy  from  the  ones 
they  received.  However,  when  the  policies 
were  delivered  to  them,  there  was  no  assur- 
ance that  the  policies  were  in  accordance  with 
the  understanding  between  them,  but  simply 
a/  letter  advising  inclosure  of  policies.  The 
court  held  that  the  plaintiff  could  not  recover 
on  the  assigned  policies,  for  the  reason  that 
there  was  no  evidence  of  any  assurance  on 
the  part  of  the  agent,  at  the  time  of  the  de- 
livery of  the  policies  to  the  parties,  that  the 
policies  were  in  accordance  with  the  agree- 
ment But  because  the  plaintiff,  Bostwick, 
was  assured  by  the  letter  from  the  agent  ac- 
companying the  delivery  of  the  policy  that 
the  policy  was  in  accordance  with  the  agree- 
ment, the  court  held  that  his  claim  on  his  own 
policy  should  be  submitted  to  the  Jury  to  say 
whether,  under  all  the  chrcumstances,  the 
letter  of  the  agent  prevented  him  from  exam- 
ining the  policy  at  the  time  of  the  delivery. 
In  the  (itLS^  before  us  there  were  no  repre- 
sentations made  by  the  agent  when  the  policy 
was  delivered,  and  no  questions  asked  by  the 
plaintiff.  The  agent  simply  said,  "Here  is 
your  policy,"  or,  **Thl8  is  your  policy,"  which 
was  lust  the  same  thing  as  if  it  had  been 
inclosed  with  a  letter.  In  the  much  litigated 
case  of  McMaster  v.  N.  T.  life  Ins.  Co.,  99 
Fed.  856, 40  G.  O.  A.  119,  the  fact  was  that  the 
agent  of  an  Insurance  company  had  told  the 
insured,  when  the  application  for  the  policy 
was  made,  that  the  policy  itself  would  give 
him  18  months'  insurance  upon  the  payment 
of  the  first  annual  premium,  but  the  policy, 
when  afterwards  issued  by  the  company,  did 
not  contain  that  provision.  Upon  an  action  to 
reform  the  policy  so  as  to  make  it  conform 
to  the  agreement  with  the  agent  it  was  prov- 
ed that  the  Insured  had  accepted  It  without 


reading  It  The  court  there  said:  <'Cnstom- 
ary  negotiations  for  insurance  do  not  consti- 
tute a  contract  where  there  Is  no  IntentlMi 
to  contract  otherwise  tlian  by  a  policy  made 
and  delivered  upon  payment  of  the  first 
premium.  •  •  •  It  was  his  duty  to  read 
and  know  the  contents  of  the  policies  when 
he  accepted  them.  It  is  true  that  the  evi- 
dence is  that  he  did  not  read  them,  but  the 
legal  effect  of  his  acceptance  Is  the  same  as 
if  he  had  read  them.  He  liad  the  opportnnity 
to  read,  and  to  learn  their  contents,  and,  if 
he  did  not  it  was  Ills  own  gross  negligence, 
and  no  act  of  the  insurance  company  or  of  its 
agent  that  concealed  them,  and  misled  him  as 
to  their  effect  The  statement  of  the  agent 
14  days  before  the  deceased  rec^ved  the  poli- 
cies, that  they  would  Insure  him  for  18  monttis 
from  the  payment  of  the  first  premium,  was 
not  a  statement  of  an  existing  fact  It 
was  not  calculated  to  impose  upon  him,  or 
to  prevent  him  from  reading  his  policies,  and 
learning  for  himself  whether  this  promise 
had  been  kept  or  broken*  It  was  not  a  fraud- 
ulent representation,  because  fraud  never  can 
be  predicated  of  a  promise  or  a  prophecy. 
Neither  the  company  nor  its  agent  therefore 
made  any  representation  or  promise,  or  used 
any  artifice  or  deceit  to  prevent  the  Insured 
from  learning  the  terms  of  his  policies. 
Their  contents  were  not  concealed.  They 
w«re  not  misrepresented.  The  deceased  must 
accordingly  be  conclusively  presumed  to  have 
known  their  terms  when  he  accepted  them. 
If  one  can  read  Ills  contract  his  failure  to  do 
so  is  such  gross  negligence  that  it  conclusive- 
ly estops  him  from  denying  knowledge  of  Its 
contente,  unless  he  was  dissuaded  from  read- 
ing it  by  some  trick,  artifice,  or  ftaud  of  the 
other  party  to  the  agreement"  That  case 
was  afterwards  reviewed  by  the  Supreme 
Court  of  the  United  Stetes  (183  U.  S.  25,  22 
Sup.  Ct  10,  46  I*  Ed.  64),  and  the  result  of 
that  decision  was  that  the  plaintiffs  were  al- 
lowed to  recover.  The  principle  of  law,  how- 
ever, announced  by  the  Circuit  Court  which 
we  have  quoted,  was  not  overruled. 

The  Supreme  Court  of  Canada,  hi  Mowatt*s 
Case,  supra,  referred  to  the  case  of  McMas- 
ter V.  N.  T.  Life,  supra,  as  it  was  reported 
both  in  the  Federal  Reporter  and  in  the 
United  States  Reports,  and  in  reference  to 
the  effect  of  the  opinion  of  the  Supreme  Court 
upon  that  of  the  Circuit  Court  liis  honor 
who  wrote  the  opinion  of  the  court  said: 
"Since  the  argument  I  liave  noticed  that  the 
United  States  Supreme  Court  has  reversed 
the  decision  of  McMaster's  Case.  But  the 
court  exclusively  based  Ite  conclusions  first 
upon  the  fact  tliat  the  agent  of  the  company 
had  Inserted  material  words  in  the  applica- 
tion after  it  had  been  signed,  without  the 
applicant's  knowledge;  secondly,  upon  the 
fact  that  the  agent  of  the  company,  when 
delivering  the  policy,  had  deliberately  put  the 
insured  off  his  guard,  and  induced  him  not 
to  read  it  by  the  express  assertion  in  answer 
to  the  insured  that  the  policy  was  in  the 
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tenns  agreed  upon.  Had  it  not  been  for 
tbese  two  facts,  to  which  auffideot  weight 
had  not  been  giyen  in  the  lower  courts,  their 
judgment  against  the  plalntiff^s  contentions, 
as  I  read  Chief  Justice  Fuller's  opinion,  wonld 
have  been  sustained  by  the  Supreme  Court'* 
In  Bostwlck's  Case  the  Supreme  Court  of 
Wisconsin  took  the  same  ylew  of  the  effect 
of  the  decision  of  the  Supreme  Court  in  Mc- 
Ifaster's  Case.  That  court,  referring  to  that 
matter,  said:  "Returning  to  McMaster's  Case, 
we  will  say  and  endeavor  to  demonstrate 
that  counsel  is  in  error  in  his  view  that  the 
Supreme  Court,  in  reversing  the  decision  of 
the  Court  of  Appeals,  90  Fed.  856,  40  C.  C.  A. 
119,  held  that  possession  of  a  policy  of  in- 
surance does  not  Impute  knowledge  of  its 
contents.  In  the  absence  of  any  deception 
practiced  upon  the  possessor  subsequent  to 
his  making  the  application  therefor,  reason- 
ably calculated  to  deter  him  from  examining 
such  policy  at  the  time  of  Its  receipt  The 
court  as  It  seems  to  us,  held  directly  to  the 
cantrary.**  These  analyses,  in  our  Judgment, 
are  correct  expositions  of  the  decisions  of 
the  two  courts,  the  United  States  Supreme 
Court  and  the  Circuit  Court  of  Appeals. 
From  the  opinion  of  the  Supreme  Court  of 
the  United  States  we  will  make  the  following 
quotations  In  verification  of  these  analyses: 
"But  the  company  says  that  McMaster  re- 
quested that  the  policy  should  go  Into  effect 
on  December  12, 1893,  and  that  his  representa- 
tive is  estopped  from  denying  that  that  is  the 
operation  of  the  policies  as  framed  and  ac- 
cepted, or  that  the  second  premiums  matured 
December  12,  1894.  It  was  found  from  the 
evidence  that  after  McMaster  had  signed  the 
applications,  and  without  his  knowledge  or 
consent,  the  agent  of  the  company  inserted 
therein^  'Please  date  policy  same  as  applica- 
tion,' and  it  was  further  found  that  the 
polides  were  returned  to  Sioux  City,  and 
were  taken  l^  the  company's  agent  to  Mc- 
Master, he  'asking  agent  If  the  policies  were 
as  represented,  and  if  they  would  Insure  him 
for  the  period  of  thirteen  months,  to  which 
the  agent  replied  that  they  did  so  Insure  him,* 
and  thereupon  McMaster  paid  the  agent  the 
fun  annual  premium,  ot  the  sum  of  $21,  on 
each  policy,  and  without  reading  the  policies 
he  received  them,  and  placed  them  away. 
We  think  the  evidence  of  this  unauthorized 
insertion  and  of  what  passed  between  the 
agent  and  McMaster  when  the  policies  were 
delivered,  takoi  together,  was  admissible  on 
the  question  whether  McMaster  was  bound 
by  the  provision  that  subsequent  payments 
should  be  made  on  December  12th,  commen- 
cing with  December  12,  1894,  because  re- 
quested by  him,  or  because  of  negligence  on 
his  part  in  not  reading  the  policies."  So  we 
see  that  the  decision  of  the  Supreme  Court  of 
the  United  States,  in  its  reversal  of  the 
Judgment  of  the  Circuit  Court  of  Appeals,  did 
so  solely  on  the  ground  that  the  assurance 
and  representations  made  by  the  agent  to 
McMaster,  wh^  he  delivered  the  policies. 


rendered  the  question  whether  keeping  them, 
as  he  did,  without  reading  them  and  reject- 
ing them,  constituted  an  acceptance  in  satis- 
faction of  what  was  bargained  for,  one  of 
fact  tar  the  Jury.  The  general  principles  of 
law  decided  in  both  courts  were,  as  we  have 
set  them  forth  In  this  opinion,  approved; 
but  in  the  Supreme  Court  it  was  held  that  the 
false  representations  made  at  the  time  of 
the  delivery  of  the  policies  had  a  tendency 
to  throw  McMaster  off  his  guard,  and  that 
the  court  below  ought  not  to  have  held  as  a 
matter  of  law  that  he  was  inexcusably  negli- 
gent In  my  opinion  the  court  below  ou£^t 
to  have  granted  the  motion  made  by  the  de- 
fendant for  a  Judgment  of  nonsuit  against 
the  plaintiff. 


WALKBR,  J., 
opinion. 


concurs  in  the  dissenting 


(136  N.  C.  69) 
F.  8.  ROTSTBR  QUANO  CO.  v.  MARKS. 

(Supreme  Court  of  North  Carolina.    April  12, 
1904.) 

WOTEB— ACTION— PAYMENT— BVID«NO«  —  QUES- 
TION FOB  JUBT. 

1.  Where,  in  an  action  on  notes,  their  execu- 
tion is  admitted,  the  burden  of  showing  payment 
is  on  defendant 

2.  In  an  action  on  three  notes,  eadi  for  $100, 
defendant  offered  in  evidence  receipts,  dated  af- 
ter the  maturity  of  the  notes,  but  which  did  not 
show  what  the  payments  were  for.  There  was 
no  evidence  of  any  other  Indebtedness  between 
the  parties.  Held  that  as  they  tended  to  show 
payment  upon  the  notes,  they  should  have  been 
admitted,  without  pnttinf  the  defendant  on  fur- 
ther proof  that  the  credits  were  not  made  as 

8 art  payments  on  other  debts  of  the  defendant. 
!  sudi  existed. 

8.  In  an  action  on  notes,  where  defendant  in- 
troduced receipts  in  evidence  given  by  plaintiff 
after  maturity  of  the  notes,  the  question  wheth- 
er the  evidence  showed  a  mutilation  of  the  re- 
ceipts should  have  been  submitted  to  the  Jury, 
that  they  might  pass  upon  the  fact  whether  the 
amounts  mentioned  in  the  receipts  should  have 
been  credited  on  the  notes. 

Appeal  from  Superior  Court,  Stanly  Coun 
ty;  Neal,  Judge. 

Suit  by  the  F.  S.  Royster  Quano  Company 
against  W.  A.  Marks.  Judgment  In  favor  of 
plaintiff,  and  defendant  appeals.    Reversed. 

Z.  B.  Sanders,  for  appellant  R,  L.  Smith 
and  R.  B.  Austin,  for  appellee. 

MONTGOMBRY,  J.  This  action  was  a 
consolidation  of  two  appeals  by  the  plaintiff 
from  two  Judgments  of  a  Justice  of  the  peace. 
On  the  trial  below,  the  plaintiff  Introduced 
In  evidence  three  promissory  notes  executed 
by  the  defendant  to  the  plaintiff  on  the  10th 
April,  1900,  each  in  the  sum  of  $100,  and  pay- 
able one  day  Atter  date.  The  defendant  ad- 
mitted the  execution  of  the  notes,  and  offered 
hi  evidence  a  receipt  In  the  nature  of  a  letter 
written  from  Norfolk,  Va.,  to  htm  by  the 
plaintiff,  dated  on  the  19th  November,  1900, 

T  L  8m  BiUs  and  Notes,  toL  7,  Cent  Dig.  §  UK. 


12S 


47  SOUTHEASTERN  REPORTER. 


(N.a 


in  the  following  words  and  fignres:  '^e 
beg  to  acknowledge  the  receipt  of  yours  of 
19th  enclosing  check  for  $103  for  which  you 
will  please  accept  our  thanks*'— and  also  an- 
other receipt  by  way  of  letter  in  the  precise 
words  and  figures  of  the  first,  except  that  It 
was  dated  November  26th,  and  referred  to 
the  receipt  of  the  $100  check  as  having  been 
sent  by  the  defendant  on  the  24th.  It  ap- 
pears from  the  record  that  the  plaintiff  ob- 
jected to  those  receipts,  but  it  does  not  appear 
upon  what  grounds;  and  his  honor  then  re- 
marked that  he  would  permit  the  defendant 
to  tender  these  rec^pts,  and  see  If  he  would 
make  them  competent  later  on  by  showing 
what  debts  those  remittances  were  to  be 
applied  to  by  agreement  of  the  parties.  The 
defendant  thereupon  closed  his  case.  His 
honor  then  Intimated  that  he  would  charge 
the  Jury  that.  If  they  believed  the  evidence, 
they  would  allow  the  plaintiff  the  full  amount 
demanded,  according  to  the  face  of  the  notes. 
Upon  that  Intimation  the  defendant  moved 
to  reopen  the  case,  the  motion  was  overruled, 
and  the  court  instructed  the  Jury  that,  If  they 
believed  the  evidence,  the  first  Issue,  "Is  the 
defendant  Indebted  to  the  plaintiff?"  should 
be  answered,  "Yes;"  and  the  second,  "If  so, 
in  what  amount?'  "$325.55,  with  Interest" 
We  think  there  was  error  in  the  proceed- 
ings. There  was  no  evidence  of  any  trans- 
action between  the  parties,  except  the  in- 
debtedness above  set  forth,  and  the  receipts 
bear  dates  subsequent  to  the  maturity  of  the 
notes  sued  upon.  Those  receipts,  therefore, 
In  our  opinion,  furnish  some  evidence  tend- 
ing to  show  payment  upon  the  indebtedness, 
and  they  were  competent  for  that  purpose. 
They  should  have  been  admitted  without 
putting  the  defendant  upon  the  further  proof 
that  the  credits  were  not  made  as  part  pay- 
ments on  other  indebtedness  of  the  defend- 
ant, If  such  existed.  When  the  defendant 
admitted  the  execution  of  the  notes,  the  onus 
of  proving  payment  was  put  upon  the  de- 
fendant The  evidence  offered  by  him  for 
that  purpose  was  suflicient  to  have  been  sub- 
mitted to  the  Jury,  to  show  that  the  amounts 
mentioned  in  the  receipts  had  been  applied  to 
the  payment  of  the  notes.  In  his  Instruc- 
tions to  the  Jury,  his  honor  considered  that 
the  receipts  furnished  no  evidence  of  pay- 
ment, but  we  are  not  of  that  opinion.  In  a 
memorandum  attached  to  the  statement  of 
the  case  on  appeal,  his  honor.  In  explanation 
of  his  ruling  on.  the  question  of  evidence, 
stated  that  he  would.  In  his  discretion,  have 
reopened  the  case,  but,  upon  an  investigation 
of  the  facts,  he  was  of  the  opinion  that  the 
receipts  tendered  had  been  mutilated,  that 
they  were  to  be  applied  to  other  Indebtedness 
of  the  defendant  to  the  plaintiff,  and  that 
those  parts  of  the  receipts  showing  that  fact 
had  been  detached  from  the  receipts.  Those 
facts  which  his  honor  found  upon  Investiga- 
tion, showing  a  mutilation  of  the  receipts^ 
ought  to  have  been  submitted  to  the  Jury,  in 
order  that  they  might  pass  upon  the  fact  at 


to  whether  the  amounts  mentioned  in  the  re- 
ceipt should  have  been  credited  upon  the 
debts  sued  upon. 
New  triaL 

(135  N.  a  10) 

BROWN  et  al.  v.  HAMILTON  et  aL 

(Supreme  Court  of  North  Carolina.    April  12, 

1904.) 

WILLS— STATimCS— DEVISE  OF  LA.ZI]>— LARDS 
INCLUDED. 

1.  Code,  S  2141,  declares  that  a  will  shall  be 
construed  to  speak  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  appears.  Held,  that 
where  testator's  will  devised  all  his  property, 
and  gave  one  daughter  the  lands  lying  south  of 
a  specified  line,  and  thereafter,  and  two  years 
before  his  death,  he  purchased  other  lands  south 
of  that  line,  such  lands  wero  Indndedln  the 
devise  to  the  daughter. 

2.  Where  testator's  will  devised  to  a  daugh- 
ter a  tract  of  land  south  of  a  certain  line — the 
land  south  of  that  line,  as  a  matter  of  fact,  con- 
sisting of  three  contiguous  tracts — and  snbse- 

auently  he  purchased  other  lands  south  of  the 
ne,  the  phrase  in  the  will,  "all  that  tract 
south  of  said  line,"  furnished  no  ground  for  a 
contention  that  the  land  subsequentiy  purchas- 
ed should  not  be  included  in  the  devise. 

8.  Where  testator  devised  his  lands  south  of 
a  certain  line,  "containing  by  estimation  200 
acres,"  and  subsequently  he  purchased  other 
lands  south  of  the  line,  the  reference  to  the 
number  of  acres  did  not  prevent  the  latter  lands 
being  included  in  the  devise;  the  reference  to 
the  number  of  acres  not  controlling. 

Appeal  from  Superior  Court,  Randolph 
County;  W.  R.  Allen,  Judge. 

Partition  by  Thomas  Brown  and  others 
against  Caroline  Hamilton  and  another. 
From  a  Judgment  in  favor  of  petitioners,  de- 
fendants appeal.    Reversed. 

Oscar  L.  Sapp,  for  appeUants.  Hammer  ft 
Spence,  for  appeUees. 

CLARK,  C.  J.  The  testator  devised  to  the 
defendant,  his  daughter,  "all  that  tract  or 
pared  of  land  which  lies  south  of  the  line  be- 
ginning at  the  northeast  comer  of  K.  L.  Wln- 
ningham's  land  and  running  thence  east  to 
the  Wiley  Cox  line,  containing  by  estimation 
200  acres."  In  his  will  he  divided  and  devised 
the  rest  of  his  land-~marking  It  out  by  boun- 
daries In  the  same  way— to  his  other  three 
children.  The  will  was  executed  May  14, 
1897,  at  which  time  the  testator  owned  three 
contiguous  tracts  south  of  said  line,  aggregat- 
ing about  250  acres.  On  9th  September,  1898, 
the  testator  acquired  66%  acres  more,  touch- 
ing In  its  whole  length  the  said  250  acres, 
and  on  the  south  thereof,  and  died  25th  Sep- 
tember, 1000.  This  Is  a  petition  by  the  other 
children,  alleging  that  the  testator  died  Intes- 
tate as  to  said  66%  acres,  and  asking  that  It 
be  sold  for  partition. 

It  Is  provided  by  Code,  S  2141,  that  a  wlD 
shall  speak  as  of  the  death  of  the  testator. 
It  Is  also  well  settled  that  the  presumption 
is  against  one's  dying  Intestate  as  to  any 
part  of  his  estate.  Of  course,  these  rales  are 
subject  to  the  stronger  rule  that  the  Intent 
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«f  the  testator,  clearly  expressed,  shall  gov- 
ern. But  here  the  wlU  shows  an  intent  on 
Its  face  to  specifically  dispose  of  all  the  testa- 
tor's property.  The  testator  knew  that  he 
had  given  hy  his  will  all  his  land  south  of  a 
designated  line  to  his  daughter,  and,  when 
he  bought  this  land  south  of  said  line  the  fol- 
lowing year,  he  also  knew  that  It  fell  within 
the  devise  to  his  daughter  (the  defendant); 
and,  if  he  had  wished  it  to  be  taken  out  .of 
such  devise,  he  would  have  added  a  codicil. 
On  the  contrary,  though  he  lived  more  than 
two  years  after  the  purchase  of  said  land,  he 
made  no  change  in  his  will.  We  attach  no 
Importance  to  the  argument  that  these  words 
were  used,  "all  that  tract  south  of  said  line,*' 
for,  when  the  66^  acres  adjoining  were 
bought,  it  became  a  part  of  the  land  south  of 
the  line.  The  said  tract  at  the  date  of  the 
will  consisted  of  three  contiguous  tracts,  but 
were  treated  as  one.  Laws  1844-45,  p.  126, 
c  88,  I  3,  now  Code^  $  2141,  requires  that  the 
will  shall  be  construed  "to  speak  and  take 
effect,  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator  unless  a  con- 
trary intent  shall  appear  by  the  will,''  and 
none  here  appears.  A  case  very  much  In 
point  is  In  re  Champion,  46  N.  G.  246.  Hlnes 
V.  Mercer,  125  N.  C.  71,  34  S.  E.  106,  is  not 
in  i>oint,  for  there  the  subsequently  acquired 
land  did  not  come  within  the  terms  of  the 
specific  devise,  and,  besides,  there  was  a  re- 
siduary clause.  The  reference  to  the  number 
of  acres— 200  acres— cannot  control  the  boun- 
daries described  In  the  deed.  Lyon  v.  Lyon, 
96  N.  C.  439.  2  8.  B.  41.  There  is  no  doubtful 
boundary,  to  render  the  number  of  acres  ma- 
terial to  be  considered,  as  in  Ck)x  v.  Cox, 
91  N.  C.  256. 
Error. 


(136  N.  c.  1) 

STATE  et  aL  t.  OOOPER. 

(Supreme  Court  of  North  Carolina.    April  12, 
1904.) 

UVSBT  STABLS  KEEPEBS— LICENSES— POWEB  OF 
MUNICIPAI.ITT— BBASONABLENESS. 

1.  A  municipal  ordinance  requiring  a  license 
of  liverymen,  and  providing  that  It  shall  include 
any  persons  making  contract  for  hire  In  town. 
**or  carrying  any  person  with  a  vehicle  out  of 
the  town  for  hire^^  is  void,  as  unreasonable. 

2.  Const,  art.  5,  $  3,  provides  that  the  Gkn- 
eral  Assembly  may  tax  trades,  professions, 
franchises  and  incomes.  Code  1883,  §  3800,  au- 
thorizes municipalities  to  lay  taxes  for  munic- 
ipal purposes  on  all  persons,  property,  privi- 
leges, and  subjects  within  the  corporate  limits 
"Vhich  are  liable  to  taxation  for  state  and  coun- 
ty purposes."  HeUL  thsLt  the  city  had  no  au- 
thority to  require  a  license  for  the  single  act  of 
carrying  a  person  out  of  the  town  in  a  vehicle 
for  hire,  pursuant  to  a  contract  made  elsewhere ; 
such  transaction  not  amounting  to  the  conduct- 
ing of  a  livery  business  within  the  town. 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Washington 
County;  Councill,  Judge. 
W.  D.  Cooper  was  convictea  or  carrying  on 
47  S.B.— 9 


a  livery  business  without  a  license,  in  Tiola- 
tion  of  a  city  ordinance,  and  appeals.  Re- 
versed. 

This  action  comes  upon  a  special  verdict, 
of  which  the  following  are  the  material 
parts:  '*That  on  July  20,  1903,  and  for  many 
years  prior  thereto,  the  defendant  was,  and 
had  been,  and  still  is,  a  resident  of  Roper, 
N.  C,  a  village  nine  miles  from  Plymouth, 
N.  C.  That  said  defendant  was  on  said 
July  20,  1908,  engaged  in  livery  business  at 
Roper,  N.  C;  having  obtained  from  the 
county  and  state  the  license  required  by  law. 
That  several  days  prior  to  July  20,  1903,  the 
defendant,  while  at  Roper,  N.  C,  received  a 
letter  from  Chas.  Balfour,  a  traveling  sales* 
man  for  J.  H.  Le  Roy  Company,  at  EUizabeth 
City,  N.  C,  asking  defendant  to  meet  him  at 
Plymouth,  N.  C,  and  convey  him  to  Roper, 
and  thence  to  Creswell  and  Columbia,  on 
said  20th  July,  which  the  defendant  wrote 
him  he  would  do,  and  did  do  so;  charging  the 
said  Balfour  for  said  services  his  customary 
price.  That  on  June  1, 1908,  the  commission- 
ers of  Plymouth  passed  the  following  ordi- 
nance, among  others,  in  reference  to  taxation: 
*On  livery  stables  and  persons  keeping  a 
horse  or  horses  for  hire,  or  doing  any  liv- 
ery business  or  hiring  of  horses  in  the  town, 
$7.50.  This  shall  include  any  persons  making 
contract  for  hire  in  town,  or  carrying  any 
person  with  a  vehicle  out  of  the  town  for 
hire.'  This  ordinance  was  in  force  on  July 
20,  1903,  if  said  commissioners  had  authority 
under  the  law  to  pass  it  The  defendant  has 
never  paid  said  tax."  Under  the  instruction 
of  the  court,  the  Jury  thereupon  returned  a 
verdict  of  guilty,  and  the  defendant  was  fined 
$25,  in  accordance  with  the  ordinance. 

A.  O.  Gaylord,  for  appellant  The  Attor- 
ney General  and  Bragaw  &  Ward,  for  appel- 
lees. 

DOUGLAS,  J.  (after  stating  the  case).  We 
are  of  opinion  that  upon  the  special  verdict 
the  defendant  was  entitled  to  a  Judgment  of 
not  guilty,  inasmuch  as  the  town  commission- 
ers did  not  have  the  power  to  pass  the  ordi- 
nance, and  that  the  ordinance  is  unreason- 
able. We  refer  to  that  part  of  the  ordinance 
under  which  the  defendant  is  convicted^  and 
which  includes  among  those  taxed  for  the 
privilege  of  doing  a  livery  business  "any  per- 
son •  •  •  carrying  any  person  with  a 
vehicle  out  of  the  town  for  hire."  This  Is 
the  only  question  before  us.  It  is  found  that 
the  defendant  is  a  resident  of  the  village  of 
Roper,  N.  C,  where  he  is  carrying  on  the  liv- 
ery business;  having  paid  both  the  state 
and  county  tax.  There  is  no  allegation  that 
he  Is  carrying  on  the  livery  business  at 
Plymouth,  or  that  he  is  in  the  habit  of  tak- 
ing people  out  of  Plymouth.  As  far  as  we 
can  see,  this  is  his  first  passenger,  and  he  was 
carrying  him  under  a  contract  made  at  Roper 
or  at  Elizabeth  City--certainly  while  neither 
of  the  parties  were  at  Plymouth.    It 
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there  Is  no  harm  in  taking  people  into  Ply- 
month  in  a  vehicle,  provided  yon  pnt  them  out 
and  leave  them  there.  People  may  pay  a  man 
to  bring  them  into  town^bnt  must  walk  home, 
unless  they  conclude  to  make  the  town  their 
permanent  residence,  or  can  get  some  local 
inhabitant  to  take  them  away.  This  may 
sound  like  a  reductio  ad  absurdum,  but  it  is 
a  plain  statement  of  the  possible  operation  of 
the  ordinance  if  sustained  and  carried  to  its 
legitimate  result  Suppose  a  man  living  in 
Roper  were  compelled  to  visit  Plymouth  for 
an  hour  or  two  on  some  business.  He  could 
hire  the  defendant  to  carry  him  into  the 
town,  but  he  could  not  return  by  the  same 
vehicle.  Again,  a  man  might  hire  a  convey- 
ance to  take  him  from  Roper  to  some  place 
beyond  Plymouth.  If  Plymouth  lay  directly 
in  the  way,  he  would  liave  to  go  out  of  his 
way  to  drive  around  the  town,  or  get  out  and 
hire  a  Plymouth  man  to  take  him  the  rest  of 
the  way.  Surely  the  Legislature  never  in- 
tended any  such  result,  nor  should  the  courts 
place  such  a  construction  upon  the  law  as  to 
legalize  such  action.  It  would  require  a  liv- 
eryman who  had  paid  all  the  taxes  at  his 
jome  to  pay  an  additional  tax  in  every  town 
ro  which  he  happened  to  send  a  vehicle,  even 
'f  only  once  a  year. 

The  ordinance  is  not  only  unreasonable, 
out,  in  our  opinion,  is  clearly  unlawful. 

The  question  of  the  general  power  of  the 
iown  to  tax  trades,  occupations,  and  profes- 
sions is  not  before  us,  and  we  therefore  con- 
fine ourselves  to  that  part  of  the  ordinance 
under  which  the  defendant  was  convicted. 

It  seems  to  be  assumed  in  behalf  of  the 
town  that  the  numerous  class  of  cases  hold- 
ing invalid  certain  forms  of  municipal  taxa- 
tion have  in  some  way  been  done  away  with 
by  the  change  in  the  law.  We  do  not  so  un- 
derstand it  The  principle  of  those  cases  re- 
mains in  full  force,  tp  the  effect  that  '*the 
nuthorities  of  a  town  can  impose  no  taxes 
except  as  authorized  by  its  charter,"  or  gen- 
eral laws  applicable  thereto.  Section  3800  of 
the  Code  of  1888  says  nothing  to  the  contrary, 
but  simply  specifies  what  may  be  taxed.  It 
says,  '*Tbey  may  also  lay  taxes  for  munici- 
pal purposes  on  all  persons,  property,  privi- 
leges and  subjects  within  the  corporate  lim- 
its, which  are  liable  to  taxation  for  state  and 
county  purposes."  This  section  requires  two 
prerequisites.  The  subject  of  taxation  must 
be  within  the  corporate  limits,  and  must  be 
identically  liable  to  state  and  county  taxes. 
Is  the  act  of  ''carrying  any  person  with  a  ve- 
hicle out  of  the  town  [of  Plymouth]  for  hire" 
liable  to  state  and  county  taxes?  If  not,  then 
It  Is  not  liable  to  town  taxes.  It  is  evident 
that  the  permissive  taxation  extends  only  to  a 
trade,  profession,  or  ordinary  occupation,  and 
not  to  a  single  act  It  is  Intended  to  comply 
with  article  5,  $  3,  of  the  Constitution,  which 
reads  hi  part  as  follows:  ''The  General  As- 
sembly may  also  tax  trades,  professions,  fran- 
chises and  incomes."  We  are  referred  to  the 
reasoning  in  Winston  v,  Taylor,  99  N.  C.  210, 


I  6  S.  B.  114,  but  we  must  not  overlook  the 
facts  of  that  case.  There  the  Jury  found 
that  the  defendants  "made  a  business  of  pur- 
chasing their  stock  of  leaf  on  the  floors  of  the 
tobacco  warehouses  in  the  town  of  Winston, 
and  carrying  the  same  on  drays  to  their  factory 
in  Salem,"  and  that  'they  attended  the  auc- 
tion sales  of  leaf  tobacco  regularly  for  the  pur- 
pose above  indicated."  If  the  defendant  had 
made  a  business  of  sending  his  hacks  regu- 
larly into  the  town  of  Plymouth,  the  case 
would  be  different,  but  there  is  neither  evi- 
dence nor  suggestion  of  such  a  fact  Neither 
a  municipal  cori)oration,  nor  even  the  Legisla- 
ture, can  change  the  meaning  of  words  so  as 
to  make  that^a  crime  which  would  not  be  a 
crime  if  called  by  its  proper  name.  In  the 
case  at  bar  the  town  could  tax  the  livery  busi- 
ness, and  could  define  the  business,  provided 
it  did  not  carry  the  definition  beyond  the  lim- 
its of  its  taxhig  power.  When  it  said  that 
the  livery  business  should  include  the  single 
act  of  carrying  a  passenger  out  of  town  for 
hire,  it  simply  said,  in  legal  effect,  that  such 
an  act  should  be  taxed  to  the  same  extent 
as  the  livery  business.  If  the  town  had  the 
right  to  tax  that  single  act,  then  the  ordinance 
was  valid;  but  calling  that  single  act  a  "busi- 
ness" did  not  make  it  so,  nor  did  it  create 
the  right  to  tax  where  it  did  not  already  exist. 
This  is  clearly  laid  down  in  State  v.  Ninesteln, 
132  N.  C.  1039,  43  S.  B.  936,  where  the  court 
says  on  page  1042,  132  N.  C,  page  938,  43  8. 
B.:  "Ordinarily  the  General  Assembly  has  no 
power  to  construe  an  act,  but  when  it  imposes 
a  tax  upon  peddlers,  and  in  the  same  act  de- 
fines who  are  peddlers,  it  is  equivalent  to  im- 
posing a  tax  upon  all  persons  engaged  in  the 
occupations  therein  specified."  In  that  case 
the  definition  was  legal,  because  the  state 
had  the  right  to  tax  the  occupations  it  con- 
strued to  be  peddling.  But  suppose  the  act 
had  declared  that  all  foreign  drummers 
should  be  peddlers,  and  should  be  taxed  ac- 
cordingly; it  would  not  have  made  them  ped- 
dlers, nor  would  it  have  legalized  their  taxa- 
tion. The  power  of  taxation  cannot  rest  upon 
legal  fictions  or  irrebuttable  presumptions. 
Moreover,  all  municipal  powers  are  strlctiy 
construed,  and  especially  those  relating  to  tax- 
ation. In  Latta  V.  Williams,  87  N.  G.  126, 
Ashe,  J.,  speaking  for  the  court,  says:  "In  the 
construction  of  municipal  powers,  it  is  held 
to  be  a  general  rule  that  the  powers  of  a  mu- 
nicipal corporation  are  to  be  construed  with 
strictness;  and  Judge  Cooley,  in  his  work  on 
Taxation  (page  887),  says  this  rule  is  pecul- 
iarly applicable  to  taxes  on  occupations.  'It 
is  presumed,*  he  adds,  the  Legislature  has 
granted  in  plain  terms  all  it  has  intended  to 
grant  at  all.  If  it  is  not  manifest  that  there 
has  been  a  purpose  by  the  Legislature  to  give 
authority  for  collecting  a  revenue  by  taxes  on 
specified  occupations,  any  exaction  for  that 
purpose  wiU  be  illegal.' " 

We  think  that  upon  the  special  verdict  the 
defendant  is  entitled  to  a  Judgment  of  not 
guilty.   Reversed. 
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MONTGOMERY,  J.  (dlsseBUng).  For  a 
▼iolation  of  an  ordinance  of  the  to'wn  of 
Plymouth,  the  defendant  waa  conyicted  In 
the  mayor's  conrt,  sentenced  to  pay  the  fine 
imposed  hy  the  ordinance,  and  appealed  to 
the  superior  court  of  Washington  county.  In 
that  court  the  }ury  rendered  a  special  verdict, 
the  material  facts  found  being  as  follows: 
That  on  June  1,  1903,  the  town  commission- 
ers passed  an  ordinance  as  follows:  "On  Ut- 
ery  stables  and  persona  keeping  a  horse  or 
horses  for  hire,  or  doing  any  livery  business 
or  hiring  of  horses  in  the  town,  $7.50.  This 
shall  Include  any  person  making  contract  for 
hire  In  town,  or  carrying  any  person  with  a 
vehicle  out  of  the  town  for  hire."  That  the 
defendant  was  a  resident  on  July  20,  1003,  of 
Roper,  N.  C,  a  village  nine  miles  from  Plym- 
outh, and  was  engaged  in  the  livery  busi- 
ness at  that  time  at  Roper,  having  obtained  li- 
cense from  the  county  and  state  to  engage  in 
the  business,  and  that  the  defendant  received 
a  letter  at  Roper  from  a  Mr.  Balfour,  posted 
at  Elizabeth  City,  in  which  letter  the  defend- 
ant waa  asked  to  meet  Balfour  a^  Plymouth, 
and  convey  him  thence  to  Roper,  and  thence 
to  other  places,  which  the  defendant  did, 
making  his  customary  charge  for  such  service. 
Judgment  of  guilty  was  rendered  upon  the 
verdict,  and  the  defendant  appealed. 

The  defendant,  in  this  court,  through  his 
counsel,  rested  his  defense  on  the  grounds, 
first,  that  the  town  commissioners  did  not 
have  the  power  to  pass  the  ordinance;  and, 
second,  that  it  was  unreasonable  and  oppres- 
sive. Under  the  first  line  of  defense  the  con- 
tention was  that  In  the  articles  of  incorpora- 
tion of  Plymouth  (chapter  213,  p.  477,  of  the 
Private  Laws  of  1903)  there  was  no  specific 
power  granted  to  the  town  to  levy  such  a  priv- 
ilege tax  as  that  mentioned  in  the  ordinance, 
and  that,  as  that  power  was  not  specifically 
granted  in  the  charter,  the  act  of  the  commis- 
sioners in  enacting  the  ordinance  was  ultra 
vires,  and  therefore  null  and  void.  And  nu- 
merous cases,  like  Pullen  v.  Raleigh,  08  N.  G. 
4.'51,  and  Latta  v.  Williams,  87  N.  0.  128,  were 
cited  in  support  of  the  position.  But  at  the 
time  those  decisions  were  made  the  power  to 
levy  such  a  tax  as  that  imposed  by  the  ordi- 
nance was  not  authorized  by  the  general  law, 
as  it  was  when  the  commissioners  in  the  case 
before  us  passed  the  ordinance.  In  the  last- 
mentioned  case.  Judge  Ashe,  for  the  court, 
said:  '^he  construction  we  have  given  to 
the  charter  of  the  town  of  Davidson  College 
Is  in  consonance  with  the  policy  of  the  Legis- 
lature in  regard  to  powers  of  taxation  by  mu- 
nicipal corporations,  as  indicated  in  the  act  en- 
titled Tovms.'  Bat  Rev.  c.  Ill,  t  16.  There 
it  declares  that  towns  may  lay  a  tax  on  real 
estate  situated  within  the  corporation;  on 
such  polls  as  are  taxed  by  the  General  As- 
sembly for  public  purposes;  on  all  persons 
(apothecaries  and  druggists  excepted)  retail- 
ing or  selling  liquors  or  wines  of  the  measure 
of  a  quart  or  less;  a  tax  not  exceeding  $25  on 
tP  such  shows  and  exhibitors  for  reward  as  are 


taxed  by  the  General  Assembly;  on  all  dogs; 
and  on  swine,  horses,  and  cattle  running  at 
large  within  the  town.  T^ere  is  nothing  in  the 
act  to  authorize  the  right  to  tax  trades  or  oc- 
cupations, and,  when  the  Legislature  has  re- 
frained from  granting  such  power  in  a  gen- 
eral law,,  it  would  not  be  reasonable  to  pre- 
sume, in  the  absence  of  any  express  declara- 
tion tp  that  effect,  it  intended  to  do  so  when 
it  was  granting  special  power  of  taxation." 
Section  16  of  chapter  111  of  Battle's  Revlsal 
was  brought  forward  In  the  Gode,  and,  with 
an  addition  thereto  made  by  the  Code  commis- 
sioners, is  now  section  3800  of  the  Code  of 
1888,  and  that  addition  made  by  the  Code 
commissioners  confers  on  the  town  authori- 
ties the  power  to  levy  such  privilege  taxes. 
The  language  is:  ''They  may  also  lay  taxes 
for  municipal  purposes  on  all  persons,  proper- 
ty, privileges  and  subjects  within  the  corpo- 
rate limits,  which  are  liable  to  taxation  for 
state  and  county  purposes.**  Under  Schedule 
B  of  thd  revenue  act  of  1903  (Pub.  Acts  1903, 
p.  331,  c.  247),  the  Imposition  of  a  license  tax 
on  the  livery  business  was  provided  for;  and, 
besides,  in  the  act  of  Incorporation  of  the  town 
of  Plymouth  (chapter  213,  pw  477,  Private  Acts 
of  1903),  by  section  10,  it  is  specially  declared 
that  section  3800  of  the  Code  shall  apply  to 
the  town  of  Plymouth.  In  Guano  CJo.  v.  Tar- 
boro,  126  N.  C.  68,  35  S.  B.  231,  and  State 
V.  Irwin,  128  N.  C.  980,  35  S.  B.  430,  this 
court  has  held  that  under  section  3800  of  the 
Code,  although  such  a  power  may  not  /exist 
in  the  subjects  of  taxation  enumerated  in  their 
charters,  towns  and  cites  may  tax  trades  and 
professions  and  other  privileges. 

The  second  ground  of  defense  (that  is,  that 
the  tax  is  void  on  tbe  gr6und  that  it  is  un- 
just, oppressive,  ^d  unreasonable)  cannot,  in 
my  opinion,  be  maintained.  The  fact  that 
the  defendant  Is  a  nonresident  of  Plymouth 
cannot  relieve  him  from  llabilty  to  pay  the 
tax  prescribed  by  the  ordinance,  if  he  under- 
takes to  do  the  livery  business  In  Plymouth 
by  carrying  passengers  out  of  the  tovni.  If 
so,  he  might  keep  his  vehicles  and  stables 
Just  outside  the  town  Ihnits,  and  thereby 
escape  the  privilege  tax,  as  well  as  by  compe- 
tion  injure  or  destroy  the  business  of  other 
liverymen  who  live  inside  the  town  and  pay 
the  tax.  "The  Legislature  may  authorize 
municipal  corporations  to  impose  taxes  upon 
persons  whose  ordinary  avocations  are  pur- 
sued within  the  corporate  limits,  although  re- 
siding beyond  those  limits,  the  same  as  upon 
residents."  2  Dillon,  Mun.  Corp.  (4th  Bd.)  S 
791.  And  the  same  principle  is  decided  Ib 
City  of  Memphis  v.  Battalle  &  Co.,  56  Tenn. 
624,  24  Am.  Rep.  286.  In  Winston  v.  Taylor. 
99  N.  C.  210,  6  S.  B.  114,  Judge  Davis,  for 
the  court,  in  illustrating  the  decision  in  that 
case,  said:  "If  a  liveryman  or  drayman,  resi- 
dent in  Greensboro,  should  send  his  omnibus 
and  hacks  or  drays  into  the  town  of  Winston. 
and  claim  and  be  allowed  the  privilege  of  do- 
ing business  there  without  the  payment  of 
taxes  because  he  was  a  nonresident  it  would 
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be  deemed  a  very  nnjnst  discrimination  by  the 
resident  liverymen  and  draymen.'*  And  we 
adopt  bis  reasoning^  on  that  point  in  the  case 
before  ua. 

(135  N.  C.  19) 

MILLIKEN  T.  DENNY. 

(Supreme  Court  of  North  Carolina.    April  12» 
1904.) 

STBEETS  AND  ALLEYS  —  ADJOINING  PBOPEBTT 
OWNESS-—SIOHTS— INJUNCTION  OF  OBSTBUG- 
TIONS— PLEADINGS— SUFFICIENGT— JUDGMENT 
— CONFOBMITY  TO  PLEADING. 

l.An  ^^alley"  Is  not  necessarily  a  street,  and 
the  pablic  have  not  necessarily  a  right  to  its 
ase. 

2.  An  allegation  in  a  complaint  that  a  deed 
called  for  a  "stone,  thence  north  •  •  • 
along  the  sooth  side  of  the  ten-foot  alley,"  in  the 
absence  of  an  aVerment  that  an  alley  of  that 
width  had  been  opened  and  dedicated  for  the  use 
of  the  owners  of  the  property  conveyed.  Is  not 
sufficient  to  show  an  easement  In  the  grantee 
in  such  deed,  or  to  entitle  him  to  enjoin  the  ob- 
struction of  the  alley. 

8.  Where  a  lot  conveved  fronts  on  two  streets, 
no  Implied  easement  by  necessity  In  an  alley 
connecting  the  streets  arises  In  favor  of  the 
grantee. 

4.  A  judgment  enjoining  the  obstruction  of  an 
alley  at  suit  of  an  adjoining  property  owner 
cannot  be  sustained  on  the  theory  of  public 
rights  in  the  alley,  where  the  complaint  con- 
tains no  allegation  that  the  alley  was  dedicated 
to  a  public  use. 

Appeal  trom  Superior  Court,  Guilford 
County;  O.  H.  Allen,  Judge. 

Action  by  J.  M.  Milliken  against  6.  W. 
Denny.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Scales,  Taylor  &  Scales  and  R.  D.  Doug- 
las, for  appellant  p.  J.  Justice  and  King  & 
Kimball,  for  appellee. 


CONNOR,  J.  The  plaintiff  alleged:  That 
on  the  14th  day  of  August,  18Q0,  George  A. 
Dick,  trustee,  and  Mary  E.  Dick,  by  and 
with  the  consent  of  her  husband,  R.  P.  Dick, 
executed  to  Julia  P.  Dick  a  deed  for  about 
three  acres  of  land,  In  the  city  of  Greens- 
boro, "which  said  land  was  bounded  on  the 
north  by  a  ten-foot  alley,  connecting  Percy 
street  and  Chestnut  street,  on  the  east  by 
Percy  street,  and  on  the  west  by  Chestnut 
street;  more  particularly  described  in  said 
deed  as  beginning  at  a  stone  on  Chestnut 
street  ten  feet  south  of  the  southwest  cor- 
ner of  George  A.  Dick's  home  lot;  running 
thence  along  Chestnut  street  south,  8  de- 
grees and  45  minutes  west,  878V^  feet,  to  a 
stone;  thence  south,  84  degrees  and  22  min- 
utes east,  816^  feet,  to  a  stone  on  Percy 
street;  thence  north,  6  degrees  and  89  min- 
utes east,  883%  feet  to  a  stone;  thence  north, 
84  degrees  and  22  minutes  west,  810  feet, 
along  the  south  side  of  a  ten-foot  alley— 
containing  three  acrea^"  etc  Said  deed  was 
duly  recorded.  That  subsequently  the  said 
Julia  P.  Dick  conveyed  the  said  land  by  deed 
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containing  like  calls  to  those  above  set  out 
to  George  A.  Dick,  which  said  deed  was 
duly  recorded.  That  thereafter  George  A. 
Dick,  by  deed  containing  a  like  description 
to  that  set  out  in  the  two  deeds  above  m^i- 
tioned,  conveyed  said  land  to  Caesar  Cone, 
which  deed  was  duly  recorded.  That  sub- 
sequently Caesar  Cone  and  wife  conveyed  a 
part  of  said  land  to  the  plaintiff  by  deed 
containing  the  following  description:  "Be- 
ginning at  a  stone  in  the  north  side  of  Sum- 
mit avenue  and  75  feet  westerly  from  a 
stone  in  the  northwest  Intersection  of  Sum- 
mit avenue  and  Percy  street,  running  thence 
north,  36  degrees  and  66  minutes  west,  66.25 
feet,  to  a  stone  on  the  north  side  of  a  ten- 
foot  alley;  thence  north  with  the  south  side 
of  said  alley,  84  degrees  and  49  minutes 
west,  80  feet  to  a  stone,"  etc.  "That  the 
ten-foot  alley  called  for  in  the  description 
in  the  said  deed  to  the  plaintiff  is  the  same 
aUey  running  between  Percy  and  Chestnut 
streets  north,  84  degrees  and  49  minutes 
west,  which  is  established,  called  for  and 
set  out  in  each  of  the  deeds  above  referred 
to,  prior  to  the  conveyance  to  the  plaintiff 
of  the  land  described  in  said  deed  to  Mm. 
That  subsequent  to  the  execution  and  reg- 
istration of  the  first  three  above-mentioned 
deeds  Mary  B.  Dick  and  George  A.  Dick, 
trustees,  who  were  the  grantors  in  the  deed 
first  above  mentioned  to  Julia  P.  Dick,  ex- 
ecuted to  the  defendant,  G.  W.  Denny,  a 
quitclaim  deed  for  the  alley  above  referred 
to,  describing  the  land  thereby  conveyed  as 
beginning  on  the  east  side  of  Chestnut  street 
at  the  southwest  comer  of  the  home  place 
formerly  owned  by  George  A.  Dick,  and  run- 
ning about  850  feet  to  Percy  street;  thence 
southerly  with  Percy  street  ten  feet  to  the 
comer  of  the  lot  sold  by  George  A.  Dick 
to  Caesar  Cone;  thence  westerly  with  the 
north  line  of  said  lot  about  350  feet  to  Chest- 
nut street;  thence  northerly  with  Chestnut 
street  ten  feet  to  the  beginning"— which  deed 
was  duly  recorded.  That  the  defendant  had 
actual  knowledge  that  the  said  alley  was 
called  for  In  such  of  the  conveyances  above 
mentioned  as  were  executed  and  registered 
prior  to  the  execution  of  the  above-mention- 
ed deed  to  hlm^  That  the  plaintiff  agreed 
to  purchase  from  Caesar  Cone,  and  took 
from  him  a  contract  in  writing  to  convey,  the 
land  described  in  the  deed  from  said  Caesar 
Cone  to  the  plaintiff  long  before  the  defend- 
ant received  from  the  said  George  A.  Dick, 
trustee,  and  Mrs.  Mary  E.  Dick,  the  said 
deed  for  the  said  10-foot  alley  above  describ- 
ed. That  the  plaintiff,  relying  upon  the  fact 
that  the  said  alley  was  called  for  in  the  deeds 
above  set  out,  and  upon  the  faith  that  it 
would  be  kept  open,  was  induced  to  purchase 
the  said  lot,  and  pay  therefor  a  larger  sum 
than  he  would  otherwise  have  done,  the  said 
alley  giving  to  the  plaintiff  a  convenient 
entrance  to  his  said  lot  facing  on  Summit 
avenue,  and  upon  which  he  has  erected  a 
house  which  he  occupies  as  a  home.    That 
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the  defendant  baa,  since  the  execution  to  him 
of  the  quJtclaim  deed  above  mentioned,  and 
after  being  forbidden  by  the  plaintiff  to  do 
so,  closed  ap  said  alley,  and  thereby  cut  the 
plaintiff  off  from  entering  the  back  portion 
of  his  premises  from  Percy  or  Chestnut 
streets,  and  has  damaged  him.  He  prays 
that  the  defendant  be  enjoined  from  ob' 
Btmctlng  his  right  to  pass  through  and  over 
the  said  alley,  and  be  required  to  keep  it 
open,  etc  The  defendant  demurred  ''for 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  His 
honor  overruled  the  demurrer,  and  ordered 
the  defendant  to  open  the  said  alleyway,  and 
enjoined  him  from  ever  closing  same,  or  In 
any  way  Interfering  with  the  free  use  of  the 
same  by  the  plaintiff  and  the  public  who 
may  wish  to  pass  and  repass  over  and  along 
the  samf^.  From  thlp  Judgment  the  defend- 
ant appealed. 

The  plaintiff,  contends  that  this  case  comes 
within  the  principle  well  settled  by  this 
court  in  Moose  v.  Carson,  104  N.  C.  431,  10 
&  EL  688,  7  L.  R.  A.  548,  17  Am.  St  Rep. 
681;  State  v.  Fisher.  117  N.  C.  783,  23  S.  B. 
158;  Conrad  v.  Land  Co.,  126  N.  C.  766,  86 
&  B.  282;  Collins  v.  Land  Co.,  128  N.  C. 
663,  80  8.  B.  21,  88  Am.  St  Rep.  720-that 
where  an  individual  sells  or  conveys  a  town 
or  city  lot  bounded  by  streets  or  alleys  mark- 
ed oat  on  a  plat,  and  the  grantee  enters  upon 
it  and  expends  money  in  Improving  it,  he  is 
entitled  to  a  right  of  way  over  such  street 
or  alley  as  appurtenant  to  the  land,  and  any 
subsequent  conveyance  by  his  grantor  or 
thosQ  claiming  under  him  of  the  portions  of 
such  street  or  alley  by  which  the  grantee's 
lot  Is  bounded  is  void  in  so  far  as  such  sale 
may  affect  histrtghts.  We  have  no  disposition 
to  question  the  correctness  of  the  law  as  laid 
down  in  these'  cases.  This  court,  at  the  pres- 
ent term,  in  Hughes  v.  Clark,  46  S.  B.  956^ 
has  reaffirmed  the  doctrine  and  cited  with 
approval  the  cases  above  named.  The  right 
of  purchasers  to  have  such  streets  or  alleys 
kept  open  for  their  own  use  and  the  use 
of  their  grantees  is  not  based  so  much  upon 
the  theory  that  they  have  an  easement  as 
that  the  dedication,  evidenced  by  the  mak- 
ing of  the  plat  and  the  reference  to  it  either 
in  the  deed  or  in  the  negotiations,  estops 
the  party  from  closing  up  such  street  or  al- 
ley or  interfering  with  the  use  of  them  for 
the  purpose  for  which  they  were  dedicated. 
While  there  is  some  conflict  in  the  authori- 
ties which  we  have  examined,  it  may  be 
said  that  an  alley  is  not  necessarily  a  street, 
and  does  not  necessarily  signify  that  the  pub- 
lic have  a  right  to  use  it  An  alley  is  de- 
fined as  "a  narrow  passage  or  way  in  a  city, 
as  distinguished  from  a  public  street"  2 
Am.  A  Eng.  Bnc.  p.  149.  Webster  defines 
It  as  *^  narrow  passage,  specially  a  walk  or 
passage  in  a  garden  or  park,  bordered  by 
rows  of  trees  or  bushes;  a  bordered  way. 
A  narrow  passage  or  way  in  a  city,  as  dis- 


tinct from  a  public  street"  The  distinction 
between  a  private  and  a  public  alley  is  rec- 
ognized by  the  Supreme  Court  of  Maryland 
in  Wltsen  v.  Gutman,  29  AtL  608,  24  L.  R. 
A.  405.  It  is  not  alleged  in  the  complaint 
by  whom,  or  at  what  time,  this  alley  was 
opened,  or  for  what  purpose.  The  language 
is  "that  the  said  land  was  bounded  on  the 
north  by  a  ten-foot  alley  connecting  Percy 
and  Chestnut  streets."  Whether  it  was  open- 
ed at  the  time  the  deed  was  made,  and  tor 
the  use  of  the  two  lots^  or  whether  it  had 
been  opened  before  that  time,  and  dedicated 
to  that  purpose,  does  not  appear.  The  near- 
est approach  to  an  allegation  that  the  alley 
was  opened  is  found  in  the  fifth  paragraph: 
"That  the  ten-foot  alley  called  for  in  the  de- 
scription in  the  said  deed  to  the  plaintiff  is 
the  same  alley  which  is  established,  called 
for,  and  set  out  in  each  of  the  deeds  above 
referred  to  prior  to  the  conveyance  to  the 
plaintiff  of  the  land  described  in  said  deed 
to  him."  We  do  not  think  that  the  mere 
fact  that  the  deed  from  George  A.  Dick  to 
Julia  P.  Dick  called  for  a  "stone,"  **thence 
north,  84  degrees  and  22  minutes  west,  340 
feet  along  the  south  side  of  the  ten-foot 
alley,"  in  the  absence  of  any  allegation  that 
an  alley  of  that  width  had  been  opened  and 
dedicated  for  the  use  of  the  owners  of  the 
property  conveyed,  is  sufficient  to  pass  an 
easement  to  the  grantee,  or  to  entitle  him  to 
enjoin  the  closing  of  such  alley.  No  right 
of  way  or  other  easement  is  expressly  grant- 
ed; therefore  the  plalntlirs  claim  to  such 
right  or  easement  is  based  upon  the  conten- 
tion that  it  is  granted  by  implication  upon 
the  well-settled  principle  that,  if  a  man  grant 
a  piece  of  land  surrounded  by  other  lands 
belonging  to  him,  the  grantee  will  have  by 
implication  a  right  of  way  to  pass  to  and 
from  the  land  granted.  This  right  arises 
out  of  the  necessity  of  the  situation  of  the 
grantee  in  respect  to  the  land  granted.  By 
the  complaint  in  this  case  it  appears  that  the 
lot  conveyed  fronted  on  two  streets,  being 
216  feet  apart,  and  fronting  about  378  feet 
on  each  street  It  would  seem,  therefore, 
that  no  easement  or  right  of  way  would  arise 
by  implication  by  reason  of  necessity.  In 
the  present  condition  of  the  pleadings  we 
prefer  not  to  discuss  or  decide  the  rights  of 
the  parties  except  for  the  purpose  of  dispos- 
ing of  the  demurrer.  It  may  be  that  the 
plaintiff  can,  by  amendment  of  his  complaint 
set  forth  more  clearly  the  basis  and  extent 
of  his  alleged  right  The  Judgment  of  his 
honor  cannot  be  sustained,  for  that  it  as- 
sumes not  only  that  the  plaintiff  was  entitled 
to  an  alley,  but  that  the  public  had  a  right 
to  pass  and  repass  ov^  and  along  the  same. 
We  find  no  suggestion  in  the  complaint  that 
the  alleged  alley  was  dedicated  to  any  pub- 
lic use;  nor  does  the  Judgment  recognize  or 
protect  such  rights^  if  any,  as  the  owner  of 
the  adjoining  lot  may  have  to  the  use  of  the 
alley.    It  may  well  be  that,  if  opened  at  all. 
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the  alley  was  for  the  benefit  of  the  lot  con- 
▼eyed  and  the  adjoining  lot  How  this  la, 
will,  we  presume,  be  made  to  appear  by  an 
amendment  to  the  complaint  Upon  the 
pleadings  we  simply  decide  that  his  honor 
should  haye  sustained  the  demurrer,  and 
given  the  plaintiff  an  opportunity  to  amend 
his  complaint  as  he  may  be  advised.  Al- 
though no  objection  was  taken  to  the  form 
of  the  demuiTer,  and  we  therefore  treat  it  as 
sufficient,  we  have  not  overlooked  the  fact 
that  it  does  not  conform  to  the  requirements 
of  section  240  of  the  Code,  as  construed  by 
this  court  in  the  cases  cited  in  Clark's  Code, 
S  240.  As  the  defendant  may,  notwithstand- 
ing the  defect  in  form  of  his  demurrer,  have 
made  a  motion  in  this  court  for  the  same 
causes,  we  treat  the  case  as  if  such  motion 
had  been  made.  Tucker  v.  Baker,  86 -N. 
C.  1. 
Error. 
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GRAVES  et  al.  v.  MOORE  COUNTY 
COM'RS. 

(Supreme  Court  of  North  Carolina.    April  12, 
1904.) 

BAILBOAD  B0ND8--ISSUANCP  UNDER  VOID  STAt^ 
17TB— BIGHTS  OF  BONA  FIDB  HOLDBBS— AU- 
THOBITT  UNDBB  OTHEB  STATUTOBT  PROVI- 
SIONS—BUBDEN  OF  PBOOF— CONSTBUCTION— 
BECITAL8  IN  BONDS— ENJOINING  TAX— BIGHT 
OF  TAXPATBB  TO  BUB. 

1.  Const  art.  2,  I  14,  provides  that  no  laws 
shall  be  passed  to  pledge  the  faith  of  the  state 
for  the  payment  of  any  debt,  or  to  impose  any 
tax,  or  allow  the  counties,  cities,  or  towns  to 
do  so,  nnless  the  bill  shall  have  passed  three 
several  readings,  etc.,  and  unless  the  yeas  and 
nays  on  the  second  and  third  readings  of  the 
bill  shall  have  been  entered  on  the  journal. 
Laws  1885,  p.  400,  c.  215,  I  7,  authorised  any 
township  in  Af.  count|r  through  which  a  railroad 
might  pass  to  subscribe  to  its  capital  stock,  is- 
sue bonds  therefor,  etc.,  but  the  yeas  and  nays 
on  the  passage  of  the  statute  were  not  recorded 
on  the  journals.  Prior  to  this  statute,  decisions 
of  the  Supreme  Court  construing  other  consti- 
tutional provisions  tended  to  establish  the  prin- 
ciple that  a  statute  ratified  and  signed  by  the 
presiding  officers  of  the  two  houses  was  conclu- 
sive evidence  that  the  bill  had  been  constitu- 
tionally passed.  Held,  that  these  decisions  did 
not  apply  to  article  2,  §  14,  so  as  to  protect  the 
bona  fide  purchasers  of  bonds  issued  under  Laws 
1885,  p.  &8,  c  215,  on  the  theory  that  the  de- 
cisions became  a  part  of  the  contract  of  pur- 
chase, and  that  a  subsequent  decision  holdiuB 
the  bonds  invalid  would  impair  the  obligation  of 
the  contract. 

2.  Code,  (  1996,  providing  that  the  boards  of 
commissioners  of  the  several  counties  shall  have 
power  to  subscril)e  stoclc  to  any  railroad  com- 
pany "when  necessary  to  aid  in  the  completion 
of  any  railroad"  in  which  the  citizens  of  the 
county  are  interested,  cannot  be  applied  to  au- 
thorize the  issuance  of  bonds  by  a  township  in 
aid  of  a  road  not  yet  begun. 

3.  Code.  c.  17,  I  707,  subsec.  14,  provides  that 
no  townships  shall  have  or  exercise  any  corpo- 
rate power  whatsoever  unless  authorized  by  an 
act  of  General  Assembly,  to  be  exercised  under 
the  supervision  of  the  board  of  county  commis- 
sioners. Held,  that  an  issue  of  township  bonds 
in  aid  of  a  railroad  under  a  void  statute  could 
not  be  justified  under  section  1996,  providing 
that  the  boards  of  commissioners  of  the  sevenu 


counties  shall  have  power  to  subscribe  stock  to 
any  railroad  company  in  which  the  citizens  of 
the  county  are  interested. 

4.  Township  bonds  issued  In  aid  of  a  railroad 
pursuant  to  Laws  1885,  p.  398,  c  215— Che 
same  being  an  unconstitutional  statute — ^recited 
that  they  were  issued  by  virtue  of  that  act, 
and  by  authority  of  a  township  election  in  pur- 
suance thereof,  the  purpose  and  intent  of  whidi 
was  to  raise  a  fund  to  pay  the  township's  sub- 
scription to  the  railroad  company's  capital 
stock,  "for  the  construction  ana  equipmei^t  of 
the  same."  The  court  below  found  that  the 
bond  election  was  held  under  Laws  1885,  p. 
398,  c.  215,  and  expressly  declined  to  find  that 
it  was  held  under  Code,  §  1996,  providing  that 
the  boards  of  commissioners  of  the  several  coun- 
ties shall  have  power  to  subscribe  stocic  to  any 
railroad  company  in  which  the  citizens  of  the 
county  are  interested.     The  preliminary  steps 

grescribed  by  Laws  1885.  p.  398,  c  215,  and 
y  Code,  $  1996,  are  entirely  different.  Held, 
that  the  bond  issue  could  not  be  justified  under 
Code,  §  1996,  on  the  theory  that  recitals  in 
bonds  that  they  are  issued  under  a  statute  will 
be  held,  in  favor  of  bona  fide  purchasers,  to  im- 
port full  compliance  with  the  statute. 

5.  In  an  action  by  a  taxpayer  to  enjoin  a 
township  tax  levied  to  pay  interest  on  railroad 
bonds  issued  under  a  void  statute,  the  burden  is 
on  the  defendant  countv  commissioners  to  show 
that  the  bonds  are  valid  under  some  other  act 

6.  A  taxpayer*  may  enjoin  county  commission- 
ers from  making  a  tax  levy  to  pay  interest  on 
township,  railroad  bonds  issued  under  an  uncon- 
stitutional statute,  without  restoring  to  the 
bona  fide  holders  of  the  bonds  the  consideration 
paid  therefor. 

Appeal  flx)m  Superior  Court,  Moore  Coun- 
ty;  M.  H.  Justice,  Judge. 

Suit  by  G.  C.  Graves  and  others  against 
the  commissioners  of  Moore  county.  Decree 
for  plaintiffs,  and  defendants  appeaL  Modi- 
fied. 

The  Carthage  Railroad  Company  was  char- 
tered by  chapter  215,  p.  898,  Laws  18851  By 
section  7  of  said  act  the  commissioners  of 
Moore  county,  or  any  township  through 
which  said  railroad  might  pass,  were  author- 
ised to  subscribe  to  Its  capital  stodc  such 
an  amount  as,  upon  a  vote  at  an  election  to 
be  held  as  in  said  act  provided,  should  be 
named.  The  said  commissioners,  upon  tak- 
ing such  vote,  were  authorized  to  Issue 
bonds  for  the  purpose  of  borrowing  money 
to  pay  such  subscriptions  as  might  be  made 
pursuant  to  the  provisions  of  said  act  The 
commissioners  were  authorized  to  levy  taxes 
to  pay  the  interest  on  such  bonds,  and  to 
provide  a  sinking  fund  to  pay  the  prindpaL 
The  bill  constituting  said  act  was  not  pass- 
ed either  in  the  Senate  or  House  of  Repre- 
sentatives in  accordance  with  the  provisions 
of  section  14,  art  2,  of  the  Constitution,  in 
that  the  names  of  the  Senators  and  members 
voting  for  and  against  said  bill  were  not  re- 
corded on  the  journals.  The  commissioners, 
in  accordance  with  the  provisions  of  said  act, 
caused  an  election  to  be  held  in  Carthage 
township,  in  said  county,  in  regard  to  sub- 
scribing $10,000  to  said  railroad,  at  which 
a  majority  of  the  qualified  voters  voted  for 
said  subscription.  Pursuant  thereto  the 
commissioners  issued  the  bonds  of  said  town- 
ship to  the  amount  of  $10,000.  Said  election 
was  held  between  March  4,  1885,  and  No- 


N.a> 


GBAVBB  y.  HOORE  COUNTY  COlTBa 


135 


r^nber  1,  1880.  The  said  bonds  were  in 
proper  form,  and  attested  according  to  law. 
TLey  were  pat  upon  the  market  and  sold 
and  purchased  in  good  faith  for  their  full 
value,  and  without  any  notice,  express  or  im- 
plied, to  the  purchasers  of  any  infirmity 
therein,  except  such  facts  as  appeared  upon 
the  record  on  the  journals  of  the  Senate  and 
House,  and  of  this  the  purchasers  had  no  ac- 
tual notice.  The  mon^  derived  from  the 
sale  of  said  bonds  was  spent  in  the  construe* 
tion  and  equipment  of  said  railroad  compa- 
ny, extending  through  said  Carthage  town- 
ship. The  stock  of  said  company  to  the 
amount  of  $10,000  was  issued  to  the  board 
of  commissioners  for  the  benefit  of  Carthage 
township,  and  is  now  held  by  said  board  for 
said  township,  and  the  people  of  said  town- 
ship have  enjoyed  and  continue  to  enjoy  the 
benefit  of  said  railroad.  The  defendant 
board  of  commissioners  has  each  year  since 
the  issuance  and  sale  of  said  bond?  levied 
a  tax  upon  the  taxable  property  in  Carthage 
township  sufl9clent  to  pay  the,  Interest  on 
said  bonds,  and  has  paid  such  interest,  and 
It  is  the  purpose  of  said  board  at  the  meet- 
ing on  the  first  Monday  in  June  to  levy  a 
tax  upon  the  property  and  polls  in  said  town- 
ship for  the  purpose  of  paying  the  Interest 
on  said  bonds  accruing  during  the  year  1903, 
and  they  will  levy  said  tax  unless  restrain- 
ed, etc.  The  bonds  contain  the  following  re- 
cital: •'This  bond  is  issued  by  virtue  of  an 
act  of  the  General  Assembly  of  North  Caro- 
lina, ratified  March  4,  1885  [Acts  1885,  p. 
.'^,  c.  216],  and  by  authority  of  an  election 
held  in  Carthage  township  in  pursuance 
thereof  ratifying  the  same,"  etc.  The  de- 
fendant board  in  apt  time  requested  the  court 
to  find  from  the  afiidavits  the  following 
facts:  *'Tliat  when  the  said  bonds  were  is- 
sued and  sold,  November  1,  1886,  they  were 
valid  by  the  laws  of  North  Carolina,  as  then 
expounded  by  all  the  departments  of  the  gov- 
ernment, and  administered  in  its  courts  oT 
justice.  That  said  bonds  were  issued  and 
Bold  prior  to  the  decision  In  the  case  of  State 
V.  Patterson,  98  N.  a  eoo,  4  S.  B.  360,  and 
prior  to  the  decision  of  said  case  every  deci- 
sion of  the  Supreme  Court  of  said  state  had 
been  in  favor  of  the  validity  of  said  bonds 
and  the  act  of  the  General  Assembly  under 
which  they  purport  to  be  issued.  Tliat  said 
bonds  were  sold  for  value  and  in  good  faith, 
and  are  now  owned  by  the  Jacob  Tome  In- 
stitute of  Baltimore,  not  a  party  to  this  suit 
That  the  validity  of  said  bonds  cannot  be  im- 
paired  by  the  decision  of  the  courts  of  the 
state  made  subsequent  to  the  issue  and  sale 
of  the  bonds."  The  court  declined  to  find 
said  facts  and  to  hold  as  requested,  and  the 
defendants  excepted.  His  honor,  being  of  the 
opinion  that  chapter  215,  p.  398,  Laws  1885, 
had  never  been  passed  in  accordance  with 
the  provisions  of  section  14,  art  2,  of  the 
Coastitution,  and  was  invalid,  and  that  the 
election  held  pm-suant  thereto,  and  the  bonds 
issued  by  authority  thereof,  were  void,  en- 
Joined  the  defendant  board  of  commissioners 


from  levying  the  tax  to  poy  the  interest  or 
principal  of  said  bonds.  The  defendants  ap* 
pealed. 

n.  L.  Spence,  for  appellants.  EL  F.  Sea- 
well  and  W.  J.  Adams,  for  appellees. 

CONNOR,  J.  The  defendant  concedes  that 
his  honor's  ruling  in  respect  to  the  invalidity 
of  chapter  215,  p.  8d8,  Laws  1885,  is  sustain- 
ed by  the  decisions  of  this  court  in  Bank  v. 
Commissioners,  119  N.  C.  214,  25  S.  E.  966, 
Commissioners  v.  Snuggs,  121  N.  C  894,  28  S. 
E.  539,  89  L.  R.  A.  439,  Rodman  v.  Washing- 
ton, 122  N.  a  39,  SO  S.  B.  118,  and  Commis- 
sioners V.  Payne,  123  N.  C.  432,  31  S.  B.  711, 
but  contends  that  said  bonds  are  valid  under 
the  decisions  of  the  Supreme  Court  of  the 
United  States  in  Commissioners  of  Wilkes 
County  V.  Coler,  190  U.  S.  107,  23  Sup.  Ct. 
738,  47  L.  Ed.  971,  and  Conmiissioners  of 
Stanly  County  v.  Coler,  190  U.  S.  437,  23 
Sup.  Ct  811,  47  L.  Bd.  1126.  They  say  that 
prior  to  the  passage  of  the  act  of  1885,  p. 
398,  c.  215,  and  the  issuance  and  sale  of  the 
bonds  November  1,  1886,  every  decision  of 
this  court  construing  the  Constitution  tend- 
ed to  establish  the  principle  that,  when  an 
act  had  been  ratified  and  signed  by  the  pre- 
siding ofileers  of  the  Senate  and  House  of 
Representatives,  it  was  conclusive  evidence 
that  the  bill  had  been  passed  in  accordance 
with  all  of  the  provisions  of  the  Constitu- 
tion; that  purchasers  of  bonds  Issued  puV- 
suant  to  such  act  are  presumed  to  have  con- 
tracted with  reference  to  such  decisions,  and 
that  they  entered  into  and  became  a  part  of 
the  contract;  that  to  hold  the  bonds  issued 
in  pursuance  of  such  acts  invalid,  in  the 
light  of  such  decisions,  impairs  the  obliga- 
tion of  the  contract, eta  If  the  premise  be 
true,  the  conclusion  must  be  conceded.  The 
principle  is  well  settled  by  numerous  author- 
ities, and  commends  itselfi  to  the  Judicial 
mind.  This  identical  question,  however,  is 
decided  by  the  Supreme  Court  of  the  United 
States  in  Wilkes  Co.  v.  Coler,  180  U.  S.  506, 
21  Sup.  Ct  458,  45  L.  Ed.  642.  The  Circuit 
Court  of  Appeals,  under  the  Judiciary  act  of 
1891,  certified  to  the  Supreme  Court  three 
questions,  two  of  which  were:  (1)  Whether, 
if  the  bonds  and  coupons  in  question  were  is- 
sued, put  in  circulation,  and  came  into  the 
hands  of  purchasers  for  value  and  without 
notice,  in  due  course  of  trade,  and  if  there 
were  at  tlmt  time  no  decisions  of  the  Su- 
preme Court  of  North  Carolina  adverse  to 
these  bonds,  or  bonds  issued  under  similar 
statutes,  they  are  valid,  etc.;  (2)  whether 
there  was  any  decision  adverse  to  the  va- 
lidity of  these  or  other  identical  bonds,  or 
any  construction  of  the  Constitution  or  law 
of  North  Carolina  which  affected  the  ques- 
tion of  their  validity.  Mr.  Justice  Harlan, 
for  the  court  proceeds  to  examine  the  cshos 
relied  on  by  the  bondholders  to  sustain  their 
contention;  being  the  same  cases  relied  on 
by  the  defendant  herehL  Brodnax  v.  Groom, 
64  N.  a  244;  Gatlin  v.  Tarboro,  78  N.  C  119; 
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Scarborough  v.  Robinson,  81  N.  0.  409— all 
of  which  were  decided  prior  to  November  1« 
1886.  The  learned  Justice  carefully  analyzes 
these  cases,  and  comes  to  the  following  con^ 
elusion :  "It  thus  appears  that  no  one  of  the 
cases  cited  by  the  defendants  involved  a  con- 
struction of  article  2,  §  14,  of  the  state  Ck>n- 
stltution.  Those  cases  arose  under  other 
provisions  of  the  Constitution.*'  The  ques* 
tion  is  so  fully  discussed,  and  the  conclusion 
so  clearly  stated,  that  we  think  it  unneces- 
sary  to  do  more  than  refer  to  the  opinion  in 
that  case.  This  court  has  since  the  decision 
of  those  cases  kept  the  distinction  between 
acts  of  ordinary  legislation  and  acts  coming 
within  the  provision  of  article  2,  $  14,  of  the 
Constitution,  clearly  In  view.  Bank  t.  Com- 
missioners, 119  N.  C.  214,  25  S.  B.  966;  Carr 
V.  Coke,  116  N.  C.  223,  22  S.  B.  16,  28  L.  R. 
A.  737,  47  Am.  St  Rep.  801;  Wilson  v.  Mark- 
ley,  133  N.  C.  616,  45  S.  B.  1023.  The  distinc- 
tion was  clearly  defined  in  Bank  v.  Commis- 
sioners, supra. 

2.  The  defendant  says  that  tf  the  bonds 
are  not  valid  under  chapter  215,  p.  396,  Laws 
1885,  the  commissioners  had  power  and  au- 
thority to  order  the  election,  and  pursuant 
thereto  to  issue  the  bonds,  under  section 
1996  et  seq.  of  the  Code,  which  provides 
that  "the  boards  of  commissioners  of  the 
several  counties  shall  have  power  to  sub- 
scribe stock  to  any  railroad  company,  or 
companies  when  necessary  to  aid  In  the  com- 
pletion of  any  railroad  in  which  the  citizens 
of  the  county  may  have  an  interest"  This 
court,  in  Conmnissioners  v.  Snuggs,  121  N. 
C.  394,  28  8.  B.  539,  39  L.  R.  A.  439,  discuss- 
ed and  decided  this  identical  question,  hold- 
ing that  the  extent  of  power  conferred  up- 
on the  commissioners  by  section  1996  of  the 
Code  was  confined  by  the  express  language 
used  'to  aid  In  the  completion  of  any  rail- 
road,** etc.  This  view  was  reafiarmed  in 
Commissioners  V.  Call,  123  N.  C.  808,  323, 
31  8.  B.  481,  44  U  R.  A.  252.  The  defend- 
ant says  this  construction  was  repudiated 
by  the  Supreme  Court  of  the  United  States 
in  Stanly  Commissioners  v.  Coler,  190  U.  S. 
437,  23  Sup.  Ot  811,  47  U  Ed.  1128,  and  by 
the  Obrcuit  Court  of  Appeals  in  Commission- 
ers of  Stanly  Co.  ▼.  Coler,  113  Fed.  705,  51 
C.  C.  A.  379.  It  is  true  that  these  courts 
held  that  while  the  general  rule  required  the 
federal  courts  to  accept  the  construction  put 
upon  state  Constitutions  and  state  statutes 
by  the  courts  of  the  state,  there  were  excep- 
tions thereto,  and  that  the  case  presented 
one  of  such  exceptions;  citing  Burgess  v. 
SeUgman,  107  U.  8.  20,  2  Sup.  Ct  10,  27  U 
Bd.  859.  The  federal  courts  rejected  the 
construction  put  by  this  court  upon  the  word 
"completion**;  holding  that  read  in  the  light 
of  the  context,  it  was  to  be  construed  as 
synonymous  with  "construction."  We  have 
examined  with  care  the  opinions  of  the 
learned  Judges,  and  the  reasoning  advanced 
to  sustain  their  views.    We  are  constrained. 


with  all  possible  deference,  to  say  that  we 
find  in  them  no  reason  advanced  which  caus- 
es us  to  change  the  view  expressed  by  this 
court  We  do  not  find  it  necessary  to  follow 
this  discussion,  because,  in  our  opinion,  sec- 
tion 1996  cannot,  In  any  point  of  view,  be 
called  in  aid  of  the  bonds  Involved  In  this 
case.  It  will  be  observed  that  authority  is 
given  "boards  of  the  several  counties"  to 
subscribe,  etc.  The  subscription  here  is 
made  by  Oarthage  township,  and  certainly 
no  pow^  is  given  by  the  Code  for  townships 
to  make  such  subscription  otherwise  than  by 
a  special  act  of  the  General  Assembly,  it 
is  expressly  provided  that  "no  township  shall 
nave  or  exercise  any  corporate  power  what- 
soever, unless  authorized  by  an  act  of  the 
General  Assembly  to  be  exercised  under  the 
supervision  of  the  board  of  commissioners." 
Code,  c.  17,  $  707,  subsec.  14.  While  it  is 
true,  as  contended,  that  the  county  commis- 
sioners,' as  the  governing  board  of  the  coun- 
ty, by  the  terms  of  chapter  215,  p.  398,  Laws 
1885,  represent  and  direct  the  action  of  the 
township  in  respect  to  the  subscription,  etc., 
it  will  hardly  be  seriously  contended  that 
they  may,  under  the  terms  of  section  1996 
of  the  Code,  submit  the  question  of  Issuing 
bonds  to  the  people  of  the  township,  except 
by  positive  direction  of  the  General  Assem- 
bly. These  bonds  expressly  recite  upon  their 
face  that  they  are  "issued  by  virtae  of  an 
act  of  the  General  Assembly"  ratified  <m  the 
4th  day  of  March,  1885  (Acts  1885,  p.  398, 
c.  215),  "and  by  authority  of  an  election  held 
In  Carthage  township  In  pursuance  thereof 
ratifying  the  same,  the  purpose  and  intent 
of  which  is  to  raise  a  fund  sufficient  to  pay 
the  subscription  of  said  Carthage  township 
to  the  capital  stock  of  the  Oarthage  Railroad 
Company  for  the  construction  and  equip- 
ment of  the  same."  It  would  be  difficult  to 
use  stronger  terms  in  which  to  set  forth  the 
subscription  to  the  road,  and  the  purpose 
for  which  it  was  made,  "for  constmction 
and  equipment  of  the  same,"  expressly  ex- 
cludes any  idea  that  the  pec^le  of  Carthage 
township  or  the  commissioners  of  the  coun- 
ty supposed  that  they  were  subscribing  "to 
aid  in  the  completion"  of  a  railroad.  We 
therefore  conclude  that  even  tf  we  were  to 
adopt  the  interpretation  placed  upon  the 
statute  by  the  Supreme  Court  of  the  United 
States,  which  we  cannot  do,  these  bonds 
would  not  come  within  the  protection  of  sec- 
tion 1996  of  the  Code.  Again,  much  empha- 
sis is  laid  by  Mr.  Justice  McKenna,  in  the 
Stanly  Bond  Case,  upon  the  fact  that  there 
the  bonds  expressly  recited  that  they  were 
Issued  pursuant  to  the  provisions  of  section 
1996  et  seq.  of  the  Code.  Purchasers  were 
Justified,  therefore,  in  assuming  that  all  pro- 
visions and  conditions,  the  performance  and 
existence  of  which  are  necessary  to  author- 
ize the  issuing  of  the  bonds,  had  been  com- 
plied with  and  existed;  citing  School  Dis- 
trict V.  Stone,  106  U.  8.  183,  1  Sup.  Ot  84, 


N.a) 


GRAVES  ▼.  MOORB  COUNTY  COM'B& 


187 


27  Ii.  Ed.  00,  wherein  it  la  said  tbat  **wh€iix 
a  gtatnte  confers  power  upon  a  municipal 
corporation,  npon  the  performance  of  certain 
precedent  conditions  to  execute  honds  in  aid 
of  the  construction  of  a  railroad  •  •  • 
and  Imposes  upon  certain  officers  *  *  * 
XM)wer  to  determine  whether  such  conditions 
have  been  performed,  recitals  that  the  bonds 
are  Issued  pursuant  to  or  by  authority  of 
the  statute  have  been  held,  in  favor  of  a  bo- 
na fide  purchaser  for  value,  to  import  full 
compliance  with  the  statute,  and  to  preclude 
inquiry  as  to  whether  the  precedent  condi- 
tions had  been  i)erformed  before  the  bonds 
were  Issued."  This  well-settled  principle 
can  have  no  application  here,  because  there 
Is  not  the  slightest  reference  to  the  Code  or 
any  statute,  other  than  chapter  215,  Laws 
1885,  as  the  authority  under  which  the  bonds 
were  Issued.  If  the  power  was  vested  in 
the  commissioners  of  Moore  county  to  sub- 
mit to  the  voters  of  Carthage  township  the 
proposition  to  make  the  subscription,  and  it 
was  so  recited  in  the  bonds,  such  recitals, 
In  the  hands  of  bona  fide  purchasers  for  val- 
ue, would  be  conclusive  evidence  that  the 
conditions  existed  upon  which  the  authority 
to  issue  them  could  be  exercised;  but  the 
recitals  could  not  create  or  confer  the  pow- 
er, if  there  was  an  absolute  want  of  it.  Ev- 
ery purchaser  of  the  bonds  would  take  them 
with  notice  of  that  fact  Wilkes  Com'rs  v. 
€k>la',  190  V.  S.  107,  23  Sup.  Ot  738,  47  U 
Ed.  971. 

His  honor  finds  as  a  fact  that  the  election 
WLS  held  under  the  provisions  of  the  act  of 
1885,  p  398,  c.  215,  and  expressly  declines 
to  find  that  said  election  was  held  pursuant 
to  tb^  provisions  of  sections  1996,  1997. 
There  being  no  evidence  In  the  record  tend- 
ing to  show  that  the  provisions  of  section 
1997  in  regard  to  ordering  and  holding  the 
election  were  complied  with,  and  no  finding 
of  t&ct  to  that  effect,  and  no  recitals  In  the 
bonds  that  they  were  Issued  pursuant  to  or 
by  authority  of  said  sections,  it  Is  difiScult 
to  perceive  how  we  could  say  either  that 
they  were  so  issued,  or.  If  so  Issued,  that 
the  provisions  of  the  sections  were  complied 
with.  On  the  contrary,  we  can  see,  from 
the  facts  found  and  the  recitals,  that  the 
election  was  held  pursuant  to  chapter  215, 
p.  398,  of  the  Laws  of  1885.  Section  12  of 
said  act  prescribes  the  preliminary  steps  to 
be  taken  before  an  election  can  be  held; 
that  25  taxpayers  petition  in  writing  that 
an  election  be  ordered,  etc.  The  recital  in 
the  bonds  conclusively  fixes  the  fact  that 
such  steps  were  taken,  and  all  things  nec- 
essary were  done  In  respect  to  the  election. 
Stanly  Bonds  Case,  supra.  It  is  difficult  to 
see  how  the  same  recitals  can  conclusively 
fix  the  fact  that  the  bonds  were  Issued  pur- 
suant to  and  In  compliance  with  another 
statute,  the  terms  and  provisions  of  whidi 


in  regard  to  the  preliminary  steps  to  be  tak- 
en are  entirely  different    The  burden  is  up- 
on the  defendant  to  show  that  although  void 
under  the  act  recited  in  the  face  of  the 
bonds,  they  are  valid  under  some  other  stat- 
ute, and  to  show  further  that  all  things  nec- 
essary to  be  done  under  such  statute  were 
done,  which  is  practically  to  contradict  the 
recitals.    We  conclude  tbat  no  power  is  con- 
ferred upon  the  commissioners  by  section 
1996  of  the  Code  to  submit  to  the  people  of 
a  township  the  question  of  subscribing  to  a 
railroad;    that  in  the  absence  of  any  such 
power,  his  honor  correctiy  declined  to  find 
;  the  fact  that  the  commissioners  undertook 
j  to  order  the  election  under  said  section*    To 
'  have  so  found  would  have  been  error,  be- 
;  cause  there  was  no  evidence  thereof.     On 
i  the  contrary,  the  record  expressly  showed 
;  the  contrary. 

I      The  defendant  says  that  the  plaintiff  has 
I  no  standing  in  a  court  of  equity;   that  be- 
fore he,  as  a  taxpayer,  can  invoke  the  equi- 
I  table  aid  of  the  court   he   must  offer  to 
;  restore  to  the  holders  of  the  bonds  the  pro- 
I  ceeds  or  the  property  received  in  consldera- 
j  tion  thereof.    It  is  well  settied  that  a  tax- 
I  payer  may  maintain  a  bill  to  enjoin  the  col- 
I  lection  of  an  illegal  tax,  or  a  tax  levied  for 
I  an  Illegal  purpose.     If  the  bonds  are  abso- 
i  lutely  void,  a  tax  levied  to  pay  them  would 
I  be  equally  so.     No  estoppel  can  grow  out 
;  of  a  void  act  of  the  General  Assembly,  or 
j  any  act  done  by  authority  thereof.    If  the 
>  bondholders  are  so  advised,  we  can  see  no 
:  reason  why  they  may  not  make  themselves 
j  parties,  and  assert  their  right  to  the  stock 
!  now  held  by  the  commissioners  in  trust  for 
the  township.    The  plaintiff  simply  asks  that 
a  tax  levy  be  enjoined.    We  pass  upon  the 
legal  aspects  of  this  record,  without  regard 
to  the  moral  element  involved.     Certainly 
this  court  does  not  sympathize  with  repudi- 
ation of  public  obligations,  but  our  duty  is 
to  construe  the  Constitution  and  laws  of  the 
state.    Suitors  must  look  to  other  tribunals 
—either  their  own  consciences  or  the  judg- 
ment of  an  enlightened  public  conscience— 
to  find  vindication  for  their  actions.     We 
deem  it  not  Improper  to  say  that  we  com- 
mend the  action  of  the  defendant  board  of 
commissioners  in  defending  the  rights  of  the 
holders  of  the  bonds,  and  setting  up  in  the 
strongest  possible  view  the  ■  grounds  upon 
which,  if  at  all,  the  bonds  could  be  sustain- 
ed.    The  case  was  well   argued,   and  the 
briefs  well  and  carefully  prepared.    The  de- 
fendant contends « that  the  injunction  should 
not  have  been  made  perpetual,  but  in  any 
point  of  view,  only  continued  to  the  hear- 
ing.   The  order  may  be  so  modified  to  the 
end  that  any  other  parties  in  Interest  may, 
if  so  advised,   come  in  and   litigate  their 
rights. 
The  judgment  is  modified  and  affirmed. 
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(Supremt  Ck>iirt  of  South  Oarolina.    March  21* 
1904.) 

JUDICIAL   6iXIS  —  AOBEBMENT   OF   PABTIK8  — 

GHIUiINO    BIDDING  ~  BIGHTS    OV    PUS- 

OHASEB— PLEADING— AMSNDICSHT. 

1.  At  a  Jadlcial  sale,  an  agreement,  to  which 
all  parties  in  interest  are  parties,  intended  to 
chJU  the  bidding,  will  not  invalidate  the  sale. 

2.  Where  the  parties  to  the  judicial  sale  had 
agreed  before  the  sale  with  another  as  to  a  pur- 
chase on  their  behalf,  and  in  consequence  of  the 
agreement  and  a  reliance  on  the  performance 
of  it  the  land  had  been  purchased  by  the  other 
party  to  the  agreement  at  much  less  than  its 
real  value,  and  the  purchaser  refused  to  carry 
out  the  aneement,  and  it  could  not  be  enforced 
because  of  the  statute  of  frauds,  he  will  not  be 
allowed  to  hold  the  land. 

3.  After  the  admission  <of  evidence  and  argu- 
ment, an  amendment  to  the  pleading  which  does 
not  present  a  different  cause  of  action  requiring 
new  proof  is  properly  admitted. 

Appeal  from  Ck>mmoii  Pleas  Olrcuit  Court 
of  Barnwell  Ck>unty;  J.  B.  McDonald,  Spe- 
cial Judge. 

Action  by  Julia  L.  Falrey  and  others 
against  W.  H.  Kennedy  and  othera  From 
the  decree,  defendants  W.  H.  Kennedy  and 
A.  M.  Kennedy  appeal.     Affirmed. 

J.  O.  Patterson  and  Allen  J.  Qreen,  for 
appellants.    B.  T.  Bice,  for  respondents. 


WOODS,  J.  A  synopsis  of  the  pleadings 
is  necessary  to  a  clear  understanding  of  the 
Issues  involved  in  this  cause.  The  following 
are  substantially  the  all^^tions  of  the  com- 
plaint: Mrs.  Elizabeth  Wade  executed  a 
mortgage  to  the  defendant  W.  H.  Kennedy 
in  1886,  and  died  intestate  In  1896,  leaving 
her  husband  and  a  number  of  children  as  her 
heirs.  The  husband  afterwards  died,  leav- 
ing the  children  as  his  heirs.  Two  daugh- 
ters, Mrs.  McOurley  and  Mrs.  Nipson,  died 
intestate  after  their  mother,  the  first  leaving 
as  her  heirs  her  husband  and  one  minor  child, 
and  the  second  her  husband  and  two  minor 
children.  Kennedy,  the  mortgagee,  recovered 
ft^  judgment  of  foreclosure  in  1807  in  an  ac- 
tion to  which  all  who  claimed  an  interest  in 
the  land  through  Elizabeth  Wade  were  par- 
ties. The  master  sold  under  this  judgment, 
and  '*W.  H.  Kennedy  became  the  purcliaser 
thereof  by  and  through  his  son  and  partner 
in  business,  A.  M.  Kennedy,  one  of  the  de- 
fendants herein."  Before  the  sale  was  made, 
W.  H.  Kennedy  agreed  with  W.  D.  Wade, 
a  son  of  Mrs.  Wade,  and  F.  A.  Fah*ey,  hus- 
band of  one  of  her  daughters,  acting  tor  all 
the  heirs  of  Mrs.  Wade,  that  he  would  bid 
off  the  land,  and  allow  the  heirs  two  years 
to  rc^deent  it  by  paying  the  judgment  and 
^00  owing  to  W.  H.  Kennedy  by  W.  D. 
Wade  individually.  Fairey  and  W.  D.  Wade 
were  to  hold  and  cultivate  the  land  and  ap- 
ply the  profits  to  the  debts.  In  pursuance 
of  this  agreement,  W.  H.  Kennedy,  through 
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A.  BdL  Kennedy,  bought  the  land  for  $1,210, 
and  W.  D.  Wade  alone,  with  Falrey's  con- 
sent, went  into  possession,  and  made  pay- 
ments  to^W.  H.  Kennedy  on  the  indebted- 
ness. The  other  parties  for  whose  benefit 
the  agreement  was  made  also  made  pay- 
ments. After  receiving  these  payments,  W« 
H.  Kennedy  violated  and  renounced  the 
agreement,  concluded  with  W.  D.  Wade  to 
exclude  all  the  other  heirs  fr<»n  participa- 
tion In  the  benefits  to  be  derived  from  the 
redemption  <^  the  property,  and  W.  D.  Wade 
is  now  in  possession  of  the  land  under  some 
separate  agreement  to  purchase.  The  prop- 
erty mentioned  "is  worth  $3,000  or  more, 
and  in  consequence  of  said  agreement  en- 
tered into  between  the  said  W.  H.  Kennedy 
and  the  heirs  at  law  of  Mrs.  Elizabeth  Wade 
the  same  was  sold  at  a  great  sacrifice,  as  it 
was  understood  at  said  sale  that  said  land 
was  to  be  bid  off  for  the  benefit  of  the  said 
heirs  at  law,  and  the  bidding  was  chilled 
by  reason  of  said  agreement*'  The  plain- 
tiffs allege  their  readiness  and  desire  to  car- 
ry out  the  terms  of  the  contract  made  with 
Kennedy  for  the  benefit  of  all  the  heirs,  and 
demand  judgment  for  an  accounting  for  all 
rents  and  other  payments  made  by  W.  D. 
Wade  and  the  other  hehrs;  that  plaintiff  be 
allowed  to  pay  the  Indebtedness  remaining 
due  under  the  contract,  and  that  upon  such 
payment,  W.  H.  and  A.  M.  Kennedy  be 
decreed  to  execute  fee  simple  title  to  the 
heirs  of  Mrs.  Wade.  All  who  claim  through 
Mrs.  Wade  are  parties  plaintiff  or  defend- 
ant The  infant  defendants,  in  their  answer, 
join  in  the  prayer  of  the  complaint  W.  D. 
Wade  and  G.  L.  Wade,  in  their  answers,  al- 
lege that  the  land  brought  a  fair  price  at 
the  master's  sale,  and  deny  that  the  bidding 
was  chilled.  They  deny  that  any  contract 
was  made  with  W.  H.  Kennedy  before  the 
master's  sale  for  the  redemption  of  the  land, 
and  allege  that  after  the  sale  W.  D.  Wade 
made  a  contract  of  purchase  with  A.  M.  Ken- 
nedy, which  was  to  be  for  the  benefit  of  all 
the  Wade  heirs;  that  he  paid  about  $400 
on  this  contract  a  part  of  which  came  from 
some  of  the  other  heirs;  that  he  has  not 
been  able  to  pay  the  remainder  of  the  pur- 
chase money,  and  the  heirs  have  not  come 
to  his  assistance.  They  ask  for  an  account- 
ing by  A.  M.  Kennedy  of  the  sums  received, 
and  that  he  be  required  to  execute  a  deed  to 
W.  D.  Wade  and  such  other  of  the  Wade 
heirs  as  shall  come  In  and  contribute  their 
portion  of  the  purchase  money.  W.  H.  Ken- 
nedy, in  his  answer,  denies  that  he  made 
the  contract  set  up  In  the  complaint  or  that 
A.  M.  Kennedy  purchased  the  land  for  him, 
or  that  he  has  any  Interest  in  it  or  that  he 
has  received  money  from  any  of  the  Wade 
heirs  on  a  contract  of  purchase.  The  answer 
of  A.  M.  Kennedy  sets  up  an  independent 
purchase  by  him  of  the  land  at  the  master's 
sale,  and  contains  an  allegation  that  he  has 
no  knowledge  or  Information  mifflcfent  to 
form  a  belief  as  to  the  alleged  contract  with 
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W.  H.  Kennedy.  Botb  the  Kennedys  allege 
the  land  was  bought  for  a  fair  price  at  a 
fair  sale,  without  any  chilling  of  the  bidding; 

Upon  the  call  of  the  case  for  trial,  the  de- 
fendants interposed  the  following  demurrer: 
'*The  defendants  now  move  to  dismiss  the 
complaint  herein  on  the  ground  that  the  case 
does  not  state  facts  sufficient  to  constitute,  a 
cause  of  action,  in  this:  (1)  That  it  appears 
from  the  face  of  the  complaint  that  the 
agreement  or  c<mtract  sought  to  be  enforced 
and  set  up  in  the  complaint  by  the  plaintiff 
is  one  that  contravenes  established  principles 
of  public  policy,  in  that  it  tends  to  prevent 
and  did  prevent  full  and  free  competition  at 
the  Judicial  sale,  as  alleged  in  the  complaint, 
and  h^ice  is  alleged  Ulegal  and  void,  and 
cannot  be  enforced  in  a  court  of  justice;  and 
(2)  It  also  appears  from  the  complaint  that 
the  plaintiffs  are  in  pari  delicto  with  the  de- 
fendants, and  the  court  will  not  lend  its  aid 
to  either  party,  but  will  leave  them  where  it 
found  them/*  The  circuit  judge  overruled 
the  demurror.  W.  H.  Kennedy  and  A.  M. 
Kennedy  are  the  only  appellants,  and  their 
first  and  second  exceptions  involve  the  cor- 
rectness of  this  ruling. 

The  demurrer  is  based  on  the  proposition 
that  an  agreement  intended  to  chill  bidding 
at  a  Judicial  saie  is,  under  all  circumstances, 
regarded  such  a  legal  wrong  that  no  rights 
can  be  claimed  under  it  Such  agreement  is 
denounced  by  the  law  as  contrary  to  public 
policy,  for  the  reason  that  it  operates  as  a 
fraud  upon  those  interested  in  the  sale  of 
property.  Hamilton  v.  Hamilton,  2  Rich.  Eq. 
:;84;  Barrett  v.  Bath  Paper  Co.,  13  S.  C.  158; 
15  Am.  &  Eng.  Ency.  950.  When  all  parties 
interested  unite  in  the  contract,  or  subse- 
quently sanction  it  in  the  promotion  of  their 
interests,  the  rule  has  no  application,  for  the 
obvious  reas<«  that  there  is  nobody  left  to  be 
defrauded.  In  this  case  the  complaint  al* 
leges  the  contract  to  bid  in  the  property 
which  resulted  in  chilling  the  bidding  was 
made  by  the  judgment  creditor  with  two  of 
the  heirs  acting  for  all  other  interested  par- 
ties. The  object  was  to  secure  time  to  buy 
back  the  property  for  the  benefit  of  all  con^ 
cemed.  It  is  true  the  infant  defendants 
were  not  bound  by  tiie  agreement  though 
it  was  intended  for  their  bttieflt  and  they 
conld  have  repudiated  it;  but  by  their  an- 
swer through  their  guardian  ad  litem  they 
have  asked  the  court  to  enforce  their  rights 
under  It  For  these  reasons  we  think  the 
demurrer  was  prop^ly  overruled,  and  the 
first  and  second  exceptions  cannot  be  sus- 
tained. 

In  the  third  exception  the  appellant  sub- 
mltB  that  the  dmiit  Judge  should  have  dis- 
missed the  complaint  after  hearing  the  evi- 
dence, on  the  same  ground  as  that  stated  in 
the  demurrer,  and  this  exception  falls  with 
the  first  two. 

After  discussion  of  the  merits  of  the  case, 
the  circuit  judge  held  that  the  plaintiffs 
''failed  to  c^tablish^by  satisfactory  proof  such 


a  clear,  definite,  and  certain  contract  as  en- 
titles them  to  the  specific  performance  there- 
of," and  also  that  there  was  no  such  proof  of 
part  performance  as  would  take  the  contract 
out  of  the  operation  of  the  statute  of  frauds; 
and  that  for  these  reasons  specific  perform- 
ance, the  particular  relief  demanded  in  the 
complaint  could  not  be  granted.  The  cUrcuit 
judge,  however,  found  further  that  though 
the  verbal  contract  was  not  sufilciently  defi- 
nite for  enforcement  and  there  had  been  no 
such  perfKMrmance  as  would  prevent  the  appli- 
cation of  the  statute  of  frauds,  yet  that  the 
Wade  heirs  had  relied  on  the  agreement  mad» 
before  the  sale  by  W.  H.  Kennedy  with  W. 
D.  Wade  on  their  behalf,  and  that  in  conse- 
quence of  this  agreement  and  the  reliance  of 
the  Wade  heirs  on  it  the  land  had  been  pm> 
chased  by  A.  M.  Kennedy  at  much  less  than 
its  real  value,  with  full  knowledge  of  the 
agreement  We  think  this  finding  is  sus^ 
tained  by  the  great  preponderance  of  the  tes- 
timony. Not  only  Is  there  direct  proof  of 
some  agreement  or  understanding  before  the 
sale,  but  disinterested  witnesses  swear  that 
W.  H.  Kennedy,  after  the  sale,  declined  to 
consider  any  outside  offer  to  purchase,  giving 
as  a  reason  that  he  had  agreed  to  allow  the 
Wade  heirs  to  redeem  or  buy  back  the  land. 
W.  H.  Kennedy  does  not  deny  the  contract 
set  up  in  the  complaint  but  mer^y  says  that 
he  does  not  remember  it  It  is  manifest  firom 
the  ccmversatlon  after  the  sale  that  W.  H. 
Kennedy  regarded  himself  in  control  of  the 
land  after  the  purchase  by  his  son.  From  a 
review  of  the  testimony  we  think  it  clear  the 
father  and  son  were  acting  throughout  the 
whole  transaction  in  concert  ai^d  not  inde- 
pendently, and  that  A.  M.  Kennedy  is  in  no 
position  to  disavow  his  fftth^s  actions  ot 
promises  before  the  sale.  In  addition  to  this; 
a  number  of  the  Wade  heirs  paid  in  the  ag^ 
gregate,  tluough  W.  D.  Wade^  to  A.  M.  Ken- 
nedy, about  $30(K-*their  share  .of  the  surplus 
proceeds  of  the  master's  sale-on  this  agree- 
ment for  redemption  made  before  the  sale, 
and  these  payments  have  never  been  refund- 
ed to  them.  The  owners  of  the  property  were 
lulled  into  allowing  the  property  to  be  bought 
for  much  less  than  its  value  by  the  promise 
or  representation  of  the  purchasers  that  they 
should  have  a  chance  to  redeem  it  To  have 
their  bargain,  the  pmrchasers  must  carry  out 
the  promise  or  representation  which  they 
made,  and  it  is  of  no  consequence  that  the 
pron^ise  or  representation  did  not  amount  to 
a  legal  contract  Having  escaped  from  the 
promise  under  the  statute  of  frauds,  and  be* 
cause  the  promise  was  not  sufficiently  defi- 
nite for  legal  enforcement  they  cannot  hold 
the  bargain  obtained  by  the  promise,  for  that' 
would  be  a  fraud.  McDonald  v.  May,  1  Rldi. 
Eq.  91;  Schmidt  v.  Oatewood,  2  Rich.  Eq. 
177;  Rorer  on  Judicial  Sales,  §  1111.  In  this 
view  the  question  whether  the  Kennedys 
participated  in  the  steps  taken  to  chill  the 
bidding  is  of  no  consequence. 
With  this  application  of  the  law  to  the  facts 
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of  the  case,  we  now  consider  whether  It  was 
error  for  the  circuit  Judge,  at  the  condii- 
sion  of  his  decree,  to  allow  the  plaintiffs  **to 
amend  the  complaint  in  soch  particulars  as 
they  may  be  advised  necessary  to  raise  the 
question  of  the  yalidity  of  the  sale  of  the 
tract  of  land  described  in  the  complaint** 
Amendment  of  pleadings  to  conform  them 
to  the  facts  proved,  when  the  amendment 
'^does  not  change  substantially  the  claim  or 
defense,"  is  in  the  discretion  of  the  circuit 
judge.  Association  y.  Waters,  60  S.  O.  459, 
27  S.  B.  948;  Whltmire  ▼.  Boyd,  53  S.  G.  315, 
31  S.  E.  306.  In  this  case  the  allegations  of 
the  complaint  as  against  W.  H.  Kennedy 
and  A.  M.  Kennedy  were  as  appropriate  to  a 
demand  that  the  sale  be  set  aside  as  to  a 
demand  for  specific  performance.  Scrutiny 
of  the  complaint  leads  to  the  conclusion  that 
no  allegation  necessary  to  a  judgment  annul* 
ling  the  sale  is  omitted.  The  promise,  the 
reliance  of  plaintiffs  on  it,  the  r^udiation  of 
it  by  defendants,  the  resulting  loss  to  plain- 
tiffs and  gain  to  defendants,  are  all  alleged. 
The  proof  was  directed  to  these  issues.  It  is 
true,  in  their  demand  for  judgment  the  plain- 
tiffs ask  for  specific  performance,  and  not  to 
have  the  sale  set  aside;  but  the  demand  is 
not  a  part  of  the  cause  of  action,  and  is  not 
controlling.  Westlake  v.  Farrow,  34  S.  C 
273,  13  S.  E.  469.  As  is  said  in  Sheppard  y. 
Green,  48  S.  G.  175,  26  S.  B.  228:  'It  is  well 
settled  that  the  plaintiffs  may  obtain  any  re- 
lief appropriate  to  the  case  made  by  the 
pleadings  and  evidence,  without  regard  to  the 
form  of  the  prayer  for  relief."  The  amend- 
nrent  allowed  will  not  present  a  distinct  and 
different  cause  of  action  which  would  have 
to  be  established  by  illfferent  and  distinct 
proof,  and  therefore  does  not  come  within 
the  rule  laid  down  in  Whaley  v.  Stevens,  24 
S.  G.  479,  and  other  similar  cases.  It  is 
manifest  from  his  decree  that  the  circuit 
judge  declined  to  set  the  sale  aside  with- 
out the  amendment  in  careful  concern  that 
tiie  defendants  interested  in  sustaining  the 
sale  might  have  no  ground  to  complain  that 
the  sale  had  been  set  aside  without  full  <^ 
portunlty  being  given  to  them  to  be  heard  as 
to  the  propriety  of  that  particular  relief. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(SB  S.  C.  267) 

BfARION  V.  OITY  OOtJNOIL  OP  GHARLBS- 

TON. 
(Supreme  Court  of  South  Garolina.    March  28, 

1904.) 

COICFLAINT— DBMTTSBBB. 

1.  A  complaint  Is  not  subject  to  demurrer  on 
the  ground  that  from  the  face  of  the  complaint 
it  appears  that  several  causes  of  action  have 
been  improperly  joined,  where  the  allegations 
are  set  forth  in  form  as  a  single  cause  of  action. 

Appeal  from  Gommon  Pleas,  Gircuit  Gourt 

of  Charleston  County;  Purdy,  Judge.  . 

^^ ' 

f  L  Sm  Pleading,  voL  89,  Cent  Dig.  18  4S4.  436. 


Action  by  Sophia  8.  Marion  against  the 
city  council  of  Charleston.  From  order  over- 
ruling demurrer,  defendant  appeals  Affirm- 
ed« 

George  H.  Moffett,  for  appellant.  John  B. 
Bellinger,  for  respondent. 

GARY,  A.  J.  The  question  presented  by 
the  exceptions  in  this  case  is  whether  a  com- 
plaint is  subject  to  a  demurrer  on  the  ground 
it  appears  upon  the  face  of  the  complaint 
that  several  causes  of  action  have  been  im- 
properly united,  when  the  allegations  are  set 
forth,  in  form,  as  a  single  cause  of  action. 
This  question  is  conclusively  settled  by  the 
case  of  Gartin  v.  R.  R.,  43  S.  O.  221,  20  8. 
B.  979,  49  Am.  St  Rep.  829,  in  which  the 
court  uses  this  language:  "If  two  causes  of 
action  were  set  forth  in  the  complaint,  with- 
out being  separately  stated,  the  defendant, 
it  is  true,  had  the  right  to  make  a  motion 
that  the  complaint  be  made  more  definite 
and  certain,  or,  if  allegations  were  made 
which  were  unnecessary  to  sustain  the  cause 
of  action  stated  in  the  complaint,  to  make  a 
motion  to  strike  out  such  allegations  as  irrele- 
vant and  as  surplusage.  Pom.  R.  &  R.  R,  H 
447,  451.  If  the  defendant  waived  said  ob- 
jections by  failing  to  make  such  motions, 
then  the  plaintiff  had  the  right  to  the  relief 
to  which  all  the  allegations  showed  he  was 
entitled.'*  The  foregoing  case  shows  that  a 
demurrer  was  not  the  appellant's  proper  rem- 
edy. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(68  8.  C.  268) 
STATB  V.  TIMMONS. 
(Supreme  Court  of  South  Carolina.   Mardi  28» 
1904.) 
oanaNAL  law— appial. 
l.An  appeal  will  not  lie  by  defendant  In  a 
criminal  case  from  an  order  setting  aside  a  ver- 
dict on  motion  of  the  state. 

Appeal  from  General  Sessions  Ch*cnit  Court 
of  Chesterfield  County;  Ruchanan,  Judge. 

Henry  Timmons  was  indicted  for  crime. 
From  an  order  setting  aside  the  verdict  on 
motion  of  the  state,  he  appeals.    Dismissed. 

Stevenson  &  Matheson,  for  appellant  J.  M. 
Johnson,  for  the  State. 

GARY,  A.  J.  The  defendant  was  tried  wi- 
der an  indictment  containing  two  counts. 
The  jury  rendered  the  following  verdict: 
"Guilty  of  the  second,  not  of  the  first,  oonnt" 
On  motion  of  the  solicitor,  his  honor  the  pre- 
siding judge  granted  an  order  that  the  ver^ 
diet  be  set  aside  and  a  new  trial  had.  The 
defendant  appealed  upon  the  following  ex- 
ceptions: **{1)  Because  the  court  erred  in  set- 
ting aside  a  verdict  of  acquittal  on  the  first 
count,  and  in  ordering  a  new  trial,  for  the 
reason  that  it  will  subject  the  defendant  to  a 
second  jeopardy.    (2)  Because  it  is  not  com- 
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petent  for  the  etate  ta  move  to  set  aside  a 
Terdlct  of  acquittal  and  for  a  new  trial*  be- 
cause it  enables  the  state  to  subject  the  de- 
fendant twice  to  Jeopardy  for  one  offense.  (8) 
Because  the  acqnittal  on  the  first  count  ended 
the  prosecution  as  to  that  count,  and  no  new 
trial  could  be  granted  thereon  without  the 
consent  of  the  defendant" 

The  solicitor  raised  the  objection  that  the 
said  order  was  not  appealabla  This  question 
has  been  so  recently  decided  by  this  court  in 
the  case  of  State  y.  Hughes,  56  S.  0.  640, 
85  S.  B.  214,  that  we  deem  it  only  necessary 
to  refer  to  that  case  to  show  that  the  appeal 
is  premature.  The  case  Just  cited  decides 
that  a  defendant  in  a  criminal  case  cannot 
appeal  except  from  the  final  sentence  imposed 
by  the  court 

It  is  the  Judgment  of  this  court  that  the  ap- 
peal be  dismissed. 


(€8  S.  C.  24S) 

MILSTBR  et  aL  T.  CITY  COUNCIL  OF 
SPARTANBURG  et  al. 

iSnpreme  Court  of  South  Carolina.    March  18, 
1904.) 

XAIIDAinrC    TO    CITT— ATr0BNlT*8    RX8- - 
▲OCNCT. 

1  Where  a  petitioner  had  brought  mandamus 
to  require  a  dty  council  to  collect,  and  a  manu- 
facturing company  to  pay,  back  taxes,  and  the 
relief  ia  granted,  the  petitioner  is  not  such  a  | 
representative  of  the  city  as  would  make  his 
contraC  for  attorney's  fees  binding  on  the  city. 

2.  In  mandamus  proceedings  to  compel  the 
dty  to  collect  taxes  where  the  relief  is  granted, 
the  court  has  no  control  of  the  funds,  so  as  to 
authorise  payment  of  attorney's  fees  out  of  the 


Petition  by  J.  H.  MUster  and  H.  G.  Abbott  \ 
for  writ  of  mandamus  against  the  city  coun-  i 
eil  of  Spartanburg  and  the  Spartan  Mills,  j 
Motion  by  attorneys  for  petitioners  to  ascer-  j 
tain  fee.    Refused.  I 

For  former  opinion,  see  46  S.  B.  539. 

Sease  &  Holce,  for  the  motion.  Simpson 
A  Bomar,  Ralph  K.  OarsoUt  and  Mr.  Sanders^ 
oppoeedL 

PBR  CURULM.  In  this  petition  for  man- 
damus to  compel  the  dty  council  of  Spartan- 
burg to  collect  and  the  Spartan  Mills  to  pay 
munidpal  taxes  on  property  of  the  Spartan 
Mills  which  the  dty  council  had  undertak- 
en to  practically  exempt  from  taxation,  the 
petitioners  asked  the  court  to  order  the  pay^- 
ment  of  reasonable  counsel  fees  to  their  at- 
torneys. The  exemption  from  taxation  was 
held  unconstitutional,  and  the  court  ordered  a 
writ  to  be  issued,  requiring  the  Spartan  Mills 
to  pay  the  unpaid  munidpal  taxes  on  all  its 
propwty  in  the  city  which  had  fallen  due  with- 
in six  years  prior  to  the  filing  of  the  petition. 

Meflsrs.  Sease  &'Hoke,  attorneys  for  the 
petitioners,  now  move  for  an  order  of  refer- 
ence to  ascertain  what  fee  should  be  allowed 
them  from  the  taxes  tbu«  brought  into  the 
4'ity  treasury.    The  dty  coundl  opposes  the 


motion,  insisting  that  these  gentlemen  were 
not  attorneys  for  the  dty  of  Spartanburg  or 
for  the  dty  council,  and  that  even  if  they 
had  been,  tiie  court  is  not  in  control  of  any 
funds  from  which  it  could,  on  motion,  order 
the  fee  paid.  In  the  case  of  Park  y.  Lau- 
rens (S.  0.)  46  S.  B.  1012,  it  was  held  that  a 
petitioner  standing  in  precisely  the  same  rela- 
tioir  to  the  dty  of  Laurens  and  its  dty  coun- 
dl as  Milster  and  Abbott  stood  to  the  dty 
of  Spartanburg  and  its  council  could  not  be 
regarded  the  representative  of  the  munici- 
pality, so  as  to  make  his  contracts  for  rea- 
sonable counsel  fees  binding  on  the  city  as 
its  representative.  This  motion  would  there- 
fore have  to  be  refused  on  that  ground. 

We  think  the  other  position  taken  by  the 
city  of  Spartanburg  is  at  least  as  strong. 
Mandamus  is  thus  defined  in  High  on  Ex- 
traordinary Legal  Remedies,  4: .  ''The  mod- 
em writ  of  mandamus  may  be  defined  as  a 
command  issuing  from  a  common-law  court 
of  competent  Jurisdiction,  in  the  name  of 
the  state  or  sovereign,  directed  to  some  cor- 
poration, officer,  or  inferior  court,  requiring 
the  performance  of  a  particular  duty  therein 
specified,  which  duty  results  from  the  offi- 
cial station  of  the  party  to  whon;i  the  writ 
Is  directed,  or  from  operation  of  law."  It 
l8  manifest,  therefore,  that  in  a  mandamus 
proceeding  the  petitioner  does  not  bring  into 
the  care  or  custody  of  the  court  property  for 
administration  or  distribution.  The  proceed- 
ing relates  entirely  to  the  performance  of  a 
specifically  alleged  legal  duty  by  persons 
charged  therewith,  and  the  court,  through 
tiie  writ,  orders  those  persons  to  perform 
such  specific  legal  duty.  Such  an  order  may 
direct  the  payment  of  money,  as  in  this  in- 
stance, but  the  court  never  has  the  money 
in  its  charge,  and  can  make  no  disposition 
of  it,  further  than  to  enforce  obedience  to 
the  writ  of  mandamus.  Upon  payment  and 
receipt  of  the  money  as  required  by  the  writ, 
the  power  of  the  court  is  exhausted.  If  the 
city  of  Spartanburg,  through  Its  coundl,  had 
contracted  with  attorneys  to  Institute  man- 
damus proceedings  to  require  the  Spartan 
Mills  to  pay  its  taxes,  and  had  expressly 
agreed  to  pay  a  fee  in  event  of  success,  and 
all  this  bad  been  set  out  in  the  petition,  the 
court  could  not  enforce  the  contract  in  the 
mandamus  proceeding.  Even  in  that  case 
the  contract  would  liave  been  enforceable 
like  any  other  by  a  suit  between  the  con- 
tracting parties. 

The  only  possible  ground  on  which  this 
claim  could  be  placed  is  that  Abbott  and 
Milster,  as  dtizens  and  taxpayers,  should 
be  regarded  as  representing  the  dty  in  a 
matter  of  public  concern,  in  which  the  dty 
coundl  refused  to  act  for  the  dty.  Even 
If  their  contract  for  attorneys'  fees  could 
be  regarded  as  a  contract  of  the  dty,  and 
standing  on  as  high  ground  as  tf  it  had 
been  made  directly  with  the  dty  coundl, 
payment  of  the  fees  could  not  be  adjudged 
in  a  mandamus  proceeding,    in  anch  a  pro- 
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ceeding  the  court  has  no  control  of  the  funds 
after  they  are  paid  to  the  city  council.  If 
there  is  any  contract,  express  or  implied, 
with  either  the  petitioners  or  their  attor- 
neys, it  can  only  be  enforced  by  a  direct  suit 
against  the  city. 

The  proceeding  has  resulted  In  a  large  ac- 
cretion to  the  city  treasury,  but  we  cannot 
Ylolate  the  settled  rules  of  law  to  provide 
for  the  payment  of  the  fees  of  the  attorneys 
who  conducted  it  to  a  successful  issue.  The 
motion  is  therefore  refused. 


ax  W.  Va.  888) 

STATE  T.  BANES. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  22,  1904.) 

48SAULT  Wrm  INTENT  TO  KIIX— INSTBUOTIONS. 

1.  Upon  the  trial  of  an  indictment  for  unlaw- 
ful and  malicious  shooting  with  intent  to  malm, 
disfigure,  disable,  and  kill,  it  is  error  to  instruct 
the  jury  that  if  they  believe  there  was  a  quarrel 
between  the  accused  and  F.,  and  that  both  were 
in  fault,  and  that  a  combat,  as  the  result  of  the 
quarrel,  took  place,  and  the  accused  shot  and 
wounded  F.,  '^in  order  to  reduce  the  offense 
from  malicious  to  unlawful  shooting,  two  things 
must  appear  from  the  eyidence  and  circum- 
stances of  the  case :  First,  that,  before  the  shot 
was  fired  and  the  wound  inflicted,  the  accused 
declined  further  combat,  and  retreated  as  far 
as  be  could  with  safety;  and,  secondly,  that  he 
necessarily  shot  F.  in  order  to  preserve  his  own 
life  or  to  protect  himself  from  great  bodily 
harm." 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Logan  County; 
E.  S.  Doolittle,  Judge. 

Levi  Banks  was  convicted  of  malicious 
shoothig,  and  brings  error.    Reversed. 

.Tohn  S.  Marcum  and  Ragland  &  England, 
for  plaintiff  In  error.  The  Attorney  Qeneral, 
for  the  State. 

McWHORTER,  J.  Levi  Banks  was  indict- 
ed In  the  circuit  court  of  Logan  county  for 
unlawful  and  malicious  shooting  with  Intent 
to  malm,  disfigure,  disable,  and  kill  Jonah 
F^guson,  on  the  8d  day  of  May,  1003.  He 
pleaded  "Not  guilty.'*  A  Jury  was  Impaneled, 
and,  after  hearing  the  evidence  and  Instruc- 
tions of  the  court,  rendered  a  verdict  of  not 
guilty  of  the  malicious  shooting,  but  guilty  of 
unlawful  shooting  and  wounding.  The  pris- 
oner moved  the  court  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial  on  the  ground 
diat  the  i&ime  was  contrary  to  the  hiw  and 
the  evidence.  The  court  overruled  the  mo- 
tion, and  refused  to  set  aside  the  verdict 
and  grant  a  new  trial,  and  ascertained  the 
term  of  prisoner's  confinement  In  the  peniten- 
tiary at  three  years,  and  rendered  Judg- 
ment accordingly,  to  all  of  which  rulings  the 
defendant  excepted.  The  defendant,  in  the 
course  of  the  trial,  took  four  several  bills  of 
exceptions  to  the  rulings  of  the  court,  .which 
were  signed,  sealed,  and  made  a  part  of  the 
records  A  vnit  of  error  and  supersedeas 
were  awarded  him. 


The  first  and.  second  bills  of  exceptions  go 
to  the  rulings  of  the  court  in  refusing  to 
quash  the  panel  <if  20  Jurors,  on  the  motion  of 
the  defendant,  because  of  Irregularity  in  the 
summoning  of  the  Jurors.  While  the  record 
shows  some  irregularity.  It  shows  that  the 
persons  who  were  regularly  drawn  vrere  sum- 
moned, and  the  same  persons  served  as  Ju- 
rors, and  there  was  no  such  hregularity  as 
could  possibly  have  prejudiced  the  defend- 
ant's case. 

BUL  of  exceptions  No.  2  Is  to  the  ruling 
of  the  court  in  granting  Instructions  on  behalf 
of  the  state,  Nos.  1,  2,  and  8.  The  first  in- 
struction on  the  question  of  self-defense  is 
sufiicient  and  proper.  The  second  and  third 
Instructions  are  as  follows:  "(2)  The  court 
Instructs  the  Jury  that  if  they  believe  there 
was  a  quarrel  between  the  prisoner  and 
Jonah  Ferguson,  and  that  both  were  in  fault, 
and  that  a  combat,  as  a  restilt  of  such  quar- 
rel, took  place,  and  that  the  prisoner  shot 
and  wounded  Jonah  Ferguson,  in  order  to 
reduce  the  offense  from  malicious  to  unlaw- 
ful shooting,  two  things  must  appear  from 
the  evidence  and  circumstances  of  the  case: 
First,  that,  before  the  shot  was  fired  and 
the  wound  inflicted,  the  prisoner,  Levi  Banks, 
declined  further  combat,  and  retreated  as  far 
as  he  could  with  safety;  and,  secondly,  that 
he  necessarily  shot  the  said  Jonah  Ferguson 
in  order  to  preserve  his  own  life  or  to  protect 
himself  from  great  bodily  harm.  (3)  The 
court  Instructs  the  Jury  that,  on  the  trial  of 
this  case,  if  the  prlsono*,  Levi  Banks,  relies 
upon  self-defense  to  excuse  him  in  shooting 
and  wotmding  Jonah  Ferguson,  the  person 
named  In  the  indictment.  In  order  that  such 
defense  may  avail  the  prisoner  the  Jury 
should  believe  from  all  the  evidence  In  the 
case  that  the  necessity  relied  on  to  Justify 
the  shooting  and  wounding  did  not  arise  out 
of  the  prisoner's  own  misconduct"  As  to 
Instruction  No.  2,  it  is  evidently  an  abortive 
attempt  to  revamp  the  Instruction  set  out  In 
point  6  of  syllabus.  State  v.  Cain,  20  W.  Va. 
679,  and  apply  It  to  this  case.  It  will  be 
seen,  by  reference  to  the  instruction  as  here 
given,  that  the  Jury  are  told  that,  to  reduce 
the  offense  from  malicious  to  unlawful  shoot- 
ing, two  things  must  appear  from. the  evi- 
dence and  circumstances  of  the  case:  First, 
that  before  the  shot  vras  fired  and  the  wound 
inflicted,  the  prisoner,  Levi  Banki^  declined 
further  combat  and  retreated  as  fto  as  be 
could  with  safe^;  and,  secondly*  that  he  nec- 
essarily shot  the  said  Jonah  Fei^guson  In  or- 
der to  preserve  his  own  life  or  to  protect 
himself  from  great  bodily  harm-*thus  telling 
the  Jury  that  If  both  propositions  were  true, 
the  defendant  was  still  guilty  of  unlawful 
shooting,  when,  as  a  matter  of  fact  ^  they 
were  true,  the  defendant  In  firing  the  shot 
was  acting  wholly  In  self-defense,  and  was 
entitled  to  a  verdict  of  acquittal.  If  he  had 
retreated  as  far  as  he  could  with  safety,  and 
ihen  necessarily  had  to  shoot  in  order  to 
preserve  his  own  life  or  to  protect  himself 
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ftom  great  bodllj  harm,  he  would  hta^e  been 
Justlfled  In  firing  the  ahot,  and  it  could  not 
hare  amounted  to  unlawful  shooting.  The 
Terdict  of  the  jury  clearly  shows  that  they 
were  influenced  by  this  instruction,  as  the 
language  of  the  verdict  shows  that  they  had 
it  in  mind  when  they  wrote  their  verdict 
The  third  instruction,  while  it  may  be  good 
as  an  abstract  proposition  of  law»  yet  it 
should  not  have  been  given  in  connection 
with  No.  2.  In  State  v.  Douglass,  28  W.  Va, 
298  (Syl.,  point  6),  it  is  held:  "Where  an  er- 
roneous instruction  has  been  given  to  the 
jury,  the  presimiption  is  that  the  exceptor 
has  been  prejudiced  thereby,  and  the  judg- 
ment will  be  reversed  for  such  cause,  unle^ 
it  clearly  appears  from  the  record  that  the  ex- 
ceptor could  not  have  been  so  prejudiced." 
Instruction  No.  2  Is  clearly  bad,  and  it  is  not 
only  presumable,  but  quite  certain,  that  the 
jury  were  influenced  by  it  in  arriving  at  their 
conclusion  and  verdict 

JBill  of  exceptions  No.  4  -relates  to  the  evi- 
dence only,  and  the  defendant  does  not  seem 
to  rely  upon  it;  and,  as  the  case  will  have 
to  be  retried^  I  deem  !t  unnecessary  to  take 
up  the  matter  of  the  evidence. 

For  the  reasons  given,  the  judgment  is 
reversed,  the  verdict  of  the  jury  set  aside, 
and  the  case  remanded  for  a  new  trial  to  be 
had  therein. 

C66  W.  Va.  971) 

BRTAN  V.  McOANN  et  a1. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

March  22,  1904.) 

TRUST— BILL    TO    ENPOBCB— PABTIES. 

1.  A  trustee  filed  his  bill  and  amended  bill  to 
remove  an  alleged  doud  upon  the  title  to  trust 
property;  to  asoertain  and  fix  the  amount  of 
the  trust  debt,  which  is  controverted  bv  the 
debtors;  and  to  obtain  a  decree  to  sell  the 
property  for  ^e  amount  of  the  debt,  when  so 
ascertained  and  fixed.  The  court  decreed  a  can- 
cellation of  the  tax  deed,  alleged  to  be  a  cloud 
upon  the  title,  ascertained  and  fixed  the  amount 
of  the  trust  debt,  and  decreed  that  the  trustee 
shall  recover  of  the  debtors  the  amount  so  as- 
certained and  fixed  by  the  court,  and  that,  in 
default  of  payment  within  the  time  prescribed, 
the  trustee,  as  special  commissioner,  shall  sell 
the  trust  property.  The  administrator  of  the 
deceased  trust  creditor  is  not  a  party  to  the 
rait,  although  it  appears  therein  that  the  trust 
creditor  had  died  intestate,  and  that  her  ad- 
ministrator had  been  appointed  and  qualified 
as  such  before  the  institution  of  the  suit. 

Heldf  that  the  decree  is  erroneous,  because 
the  same  was  made  and  entered  in  the  absence 
of  a  necessary  party,  and  because  the  recovery 
in  the  name  of  the  trustee  is  unwarranted. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Cabell  County; 
E.  S.  Doolittle,  Judge. 

Bill  by  T.  J.  Bryan  against  J.  U  McCann 
and  others.  I)ecree  for  plaintiff,  and  defend- 
ants appeaL    Reversed. 

Bimms  &  Enslow,  for  appellants.  Vinson 
&  Thompson  and  T.  J.  Bryan,,  tor  appellee. 

MII/IrEB,  J.  By  deed  of  trust  executed  by 
a  Au  \tcCai)9.  fiiud  S.  0., McCann  his  wife, 


bearing  date  on  the  30th  day  of  April,  1891, 
they  conveyed  to  the  plaintiff,  T.  J.  Bryan, 
trustee,  a  certain  house  and  lot  then  owned 
by  said  a  A.  McCann,  situate  in  Central 
City,  in  the  county  of  Cabell,  to  secure  to 
Elizabeth  A.  Foster  the  payment  of  the  note 
of  said  a  A.  McCann  for  $500,  payable  one 
year  after  its  date  at  the  Huntington  Na- 
tional Bank,  with  interest  thereon  at  the 
rate  of  6  per  centum  per  annum.  The  note 
was  not  paid  at  its  maturity,  but  Mrs.  Fos- 
ter then  took  no  steps  to  collect  the  same. 
Various  payments  thereon  were  made  to  her 
from  time  to  time.  After  the  execution  of 
the  deed  of  trust,  the  property  was  returned 
delinquent  for  the  nonpayment  of  the  taxes 
thereon  for  the  year  1898;  and  on  the  11th 
day  of  January,  1900,  the  same  was  sold  by 
the  sheriff,  for  said  delinquent  taxes,  and 
was  bought  by  J.  L.  McCann,  a  son  of  the 
grantors  in  the  deed  of  trust,  who  was  then 
about  23  years  of  age,  and  in  business  for 
himself,  although  living  with  his  parents. 
In  the  year  1900  Mrs.  Foster  died  intestate, 
leaving  surviving  her  two  brothers,  W.  H. 
Howe  and  F.  C.  Howe.  In  December,  1900, 
W.  H.  Howe  was  appointed  and  qualified  as 
her  administrator,  and  afterwards  the  ad- 
ministrator, W.  H.  Howe,  requested  the  trus- 
tee, T.  J.  Bryan,  to  sell  the  property  under 
the  deed  of  trust  for  said  indebtedness,  when 
it  was  discovered  that  the  property  had  been 
returned  delinquent  for  the  nonpayment  of 
the  taxes  thereon  and  sold  as  aforesaid. 
Thereupon,  at  the  January  rules,  1901,  for 
the  circuit  court  of  said  county,  the  trustee 
filed  his  bill  against  said  C.  A.  McCann,  S.  C. 
McCann,  and  J.  L.  McCann;  alleging  that  the 
principal  of  said  note,  with  about  $150  of  the 
interest  thereon,  was  still  due  and  unpaid, 
and  praying  that  aaid  tax  deed  be  set  aside 
and  annulled;  stating  as  a  reason  therefor 
that  the  same  had  been  irregularly  and 
fraudulently  procured  and  executed,  and  that 
it  was  a  cloud  upon  the  title  of  said  property. 
The  defendant  J.  L.  McCann  demurr^  to 
the  bill,  which  demurrer  being  overruled,  he 
filed  his  answer,  in  which  he  avers  that  he 
purchased  said  property  at  the  tax  sale  for 
the  sum  of  $40.06;  that  after  his  said  pur- 
chase he  paid  the  taxes  charged  and  due  up- 
on said  property  for  the  years  1899  and  1900; 
and  that  the  amount  of  said  taxes  so  paid 
by  him,  with  the  interest  thereon,  then 
amounted  to  about  $100,  which  sum  said 
trustee  should  pay  before  he  would  be  enti- 
tled to  redeem  said  property.  Respcmdent 
further  says  that  said  trustee  did  not  pay  or 
tender  to  him  the  said  taxes  paid  by  him  as 
aforesaid  before  the  execution  and  delivery 
to  him  of  said  deed  by  the  clerk  of  the  coun- 
ty court,  but  that  the  trustee  did  pay  to  the 
clerk  said  $40.06,  with  interest  thereon.  De- 
fendants (X  A.  McCann  and  S.  C.  McOann 
also  filed  their  demurrer  and  answer  to  the 
bill,  in  which  answer  they  deny  that  they 
are  indebted  to  said  EUazbeth  Foster  in  the 
sum  of  $500,  and  interest  thereon,  as  afbre- 
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said.  Upon  the  contrary,  they  allege  and 
charge  that,  upon  a  true  statement  of  the 
account  between  the  parties,  the  said  loan 
will  be  found  to  be  fully  paid  ofT  and  satis- 
fied, provided  the  interest  thereon  be  charged 
only  at  the  rate  of  6  per  centum  per  annum. 
They  also  deny  all  of  the  other  allegations  of 
the  bllL  Depositions  for  both  plaintiff  and 
defendants  were  afterwards  taken  and  filed 
in  the  cause,  relating  to  the  trust  debt,  the 
amount  thereof,  and  to  the  tax  deed  to  de- 
fendant, J.  U  McOann.  After  the  deposi- 
tions were  all  taken  and  filed  as  aforesaid, 
to  wit,  on  the  21st  day  of  July,  1902,  the 
plaintiff  filed  his  amended  bill  in  the  cause 
against  said  0.  A.  McCann,  &  C.  McOann, 
and  J.  U  McGann,  but  did  not  make  the  ad- 
ministrator of  Mrs.  Foster  a  party  thereto. 
In  the  amended  bill  the  plaintiff  amplifies 
his  averments  in  the  original  bill  as  to  the 
$500  trust  debt,  and  says  that  said  C.  A.  Mc- 
Oann made  default  in  the  payment  of  the 
note  when  it  became  due,  but  that  Mrs.  Fos- 
ter took  no  steps  to  collect  the  same;  that  G. 
A.  McCann  paid  the  interest  on  it  for  several 
years,  and  that  on  the  80th  day  of  October, 
1809,  0.  A.  McOann  still  being  in  default  in 
the  payment  of  the  interest,  a  settlement 
was  made  between  him  and  Mrs.  Foster  con- 
cerning the  interest  due  upon  the  said  note, 
the  principal  never  having  been  paid,  when 
it  was  found  that  there  was  then  due  $133.70 
of  interest  upon  the  debt,  whereupon  said 
O.  A.  McOann  and  S.  A.  McOann  executed  to 
Mrs.  Foster  their  joint  note  for  said  $133.70, 
payable  one  year  after  its  date,  with  inter- 
est, which  note  was  not  paid  at  maturity, 
but  remains  unpaid;  and  that  said  $600  note, 
with  its  accrued  interest,  is  also  unpaid. 
The  death  of  Mrs.  Foster,  the  appointment 
and  qualification  of  said  W.  H.  Howe  as  her 
administrator,  the  sale  and  purchase  of  said 
property  for  the  delinquent  taxes  thereon, 
and  the  conveyance  thereof  to  J.  U  McOann, 
are  all  reiterated  in  the  amended  bill,  with  a 
prayer  that  the  tax  deed  be  canceled,  and 
that  the  prc^erty  be  sold  to  satisfy  the  plain- 
tiff's demand  as  therein  stated.  The  said 
J.  L.  McCann  demurred  to  and  also  answered 
the  amended  bill,  denying  the  several  mate- 
rial allegations  thereof.  The  defendants  a 
A.  McCann  and  S.  0.  McCann,  not  waiving 
their  demurrer  thereto,  but  insisting  on  the 
same,  also  filed  their  answer  to  said  amend- 
ed bill,  in  which  they  rely  upon  the  allega- 
tions of  their  original  answer,  and  also  deny 
the  averments  of  the  amended  MIL  On  the 
2d  day  of  August,  1902,  Annie  B.  Thompson 
and  the  Huntington  National  Bank  filed  their 
petition  in  said  cause  setting  up  a  lien  on 
the  property  of  said  C.  A.  McCann  and  S.  0. 
McCann  described  in  the  bill,  and  praying 
that  they  be  made  parties  to  the  cause,  and 
that  th^r  lien  be  protected.  Thereupon  they 
were  made  parties  to  the  suit.  On  the  same 
day,  to  wit,  on  the  2d  day  of  August  1902, 
the  cause  came  on  to  be  heard,  and  was 
heard  by  the  court,  upon  the  process  execut- 


ed upon  the  defendants,  the  bill  and  exhibits 
therewith  filed,  the  said  amended  billt  the 
said  answers  of  each  of  the  defendants  to  ttie 
bill  and  amended  bill,  with  general  replica- 
tion to  said  answers,  and  upon  the  deposi- 
tions taken  and  filed  in  the  cause  as  afore- 
said. Upon  consideration  thereof,  it  was  ad- 
Judged,  ordered,  and  decreed  that  said  tax 
deed  was  and  is  fraudulent  and  void,  and 
was  and  is  a  cloud  upon  the  plaintiff's  title 
to  said  property,  and  the  said  tax  deed  was 
then  set  aside  and  held  tor  naught;  and  the 
court  having  ascertained  that  there  was  then 
due  from  the  defendants  O.  A.  McOann  and 
S.  0.  McCann,  upon  the  debts  in  the  plain- 
tiff's bill  set  up,  the  sum  of  $737.71,  it  was 
further  adjudged,  ordered,  and  decreed  that 
the  plaintiff  should  recover  against  said  C. 
A.  McCann  and  S.  O.  McCann  said  sum  of 
$737.71,  with  interest  thereon  from  that  date 
until  paid,  and  that  he  also  recover  from 
said  0.  A.  McCann,  S.  O.  McCann,  and  J.  U 
McCann  the  costs  of  said  suit  by  him  ex- 
pended. It  was  further  decreed  that  unless 
the  defendants,  or  some  of  them,  should, 
within  twenty  days  thereafter,  pay  the  said 
sums  decreed  against  them  as  aforesaid, 
then  the  plaintiff,  T.  J.  Bryan,  trustee,  who 
was  by  said  decree  appointed  special  com- 
missioner for  the  purpose,  should  sell  said 
property  for  cash.  From  this  decree  the  de- 
fendants, a  A.  McOann,  S.  G.  McOann,  and 
J.  L.  McCann,  were  allowed  an  appeal,  and 
assign  as  grounds  of  error  that  the  admin- 
istrator of  said  Elizabeth  A.  Foster  is  not  a 
party  to  said  cause,  and  that  the  court  erred 
in  decreeing  that  said  T.  J.  Bryan,  trustee, 
was  entitled,  as  plaintiff,  to  recover  said 
debt  from  defendants. 

A  trustee  may  apply  to  a  court  of  equity 
to  remove  impediments  to  a  fahr  execution 
of  his  trust,  to  remove  a  doud  hanging  over 
the  title  to  the  property  conveyed  to  him  in 
trust  to  secure  the  payment  of  a  debt  or  debts, 
and  to  adjust  accounts,  if  necessary,  in  order 
to  ascertain  the  actual  debts  which  ought  to 
be  raised  by  the  sale,  or  the  amount  of  prior 
Incumbranoes.  Machhr  v.  Sehon,  14  W.  Va. 
777,  783;  Ambler,  Trustee,  v.  Leach  et  aL, 
15  W.  Va.  677;  Johnson  v.  Johnson,  SO  IlL 
216;  Bossett  v.  Fisher,  U  Grat  492.  A  trus- 
tee may,  under  circumstances,  in  order  to  re- 
4nove  a  doud  upon  the  title  to  the  realty  con- 
veyed to  him  in  trust,  file  a  bill  in  equity 
to  set  aside  and  have  dedared  void  a  tax 
deed  made  under  the  provisions  of  the  statute. 
Burlew,  Trustee,  v.  Quarrier,  16  W.  Ya.  10& 
Having  taken  Jurisdiction  to  remove  the  al- 
leged doud  upon  the  title  of  the  property, 
the  court  in  this  cause  should  go  on  and 
ascertain  the  liens  thereon,  with  the  amounts 
thereof,  provided  the  proper  parties  are  be- 
fore the  court  upon  suflScient  pleadings  for 
that  purpose.  When  a  court  of  equity  takes 
Jurisdiction  of  a  cause  for  one  purpose.  It 
will  go  on  and  dispose  of  the  questions  in- 
volved, to  avoid  a  multlplidty  of  suits.  Wat- 
son V.  Watson,  45  W.  Ya.  290,  81  S.  E.  939; 
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BobinsoQ  v.  Braiden,  44  W.  To.  183,  28  S.  B. 
788;  ClirlaUp  y.  Teter,  48  W.  Va.  856,  27  S.  B. 
288;  Hanly  y.  Watterson,  88  W.  Va.  214» 
18&  B.636. 

The  notes  of  defendants  C«  A.  and  S.  O. 
McGann  to  Mrs.  Foster,  and  the  money  due 
thereon.  If  any,  belonged  to  the  administrator, 
W.  H.  Howe,  for  the  purposes  of  admlnlstra* 
tion.  The  title  of  that  and  the  other  personal 
property  of  the  Intestate  yested  In  him  upon 
bis  appointment  and  qualification  as  her  ad- 
ministrator as  aforesaid,  and  related  back, 
after  his  quallflcatlon,  to  the  Instant  of  the 
death  of  his  Intestate.  Schouler*s  Bx'rs  & 
Adm'rs,  S  199;  Woemer  on  Amer.  Adml.  pp. 
385,  409,  411.  Before  and  at  the  time  of  the 
Institution  of  the  suit,  W.  H.  Howe  was.  In 
law,  the  creditor  as  to  the  two  notes  executed 
by  the  McCanns  to  Mrs.'Foster.  No  principle 
of  equity  Is  more  familiar  or  better  settled 
than  this:  That  all  persons  materially  Inter- 
ested In  the  subject  In  controyersy  ought  to 
be  made  parties  In  equity,  and,  If  they  are 
not,  the  defect  may  be  taken  adyantage  of 
either  by  demurrer  or  by  the  court  at  the 
hearlnif.  Armentrout's  Ex'rs  y.  Gibbons,  25 
Grat  871.  Burlew,  Trustee,  y.  Quarrler  et 
al.,  16  W.  Va.  108;  Howard  y.  Stephenson, 
83  V7.  Va  116,  10  S.  B.  66;  Eexroad  y.  Mc- 
Qualn,  24  W.  Va.  32;  HUl  y.  Proctor,  10  W. 
Va.  59. 

One  of  the  material  questions  raised  and 
controyerted  by  the  pleadings,  and  upon 
which  proof  was  taken  and  filed  is  the 
amount  If  any,  which  Is  due  the  estate  of 
Mis.  Foster  ftom  C.  A.  and  S.  G.  McGann 
upon  thdr  notes  to  her,  constituting  a  part 
of  the  assets  of  decedent's  estate.  Bryan, 
trostee,  the  plaintiff,  has  no  pecuniary  or  per^ 
sonal  Interest  in  the  debt  He  merely  holds 
the  legal  title  to  the  property  conyeyed  to 
him  Id  trust  by  the  trust  deed  as  security  for 
the  debt  As  a  general  rule,  a  trustee's  au- 
thority oyer  the  trust  property  Is  defined  and 
limited  by  the  instrument  creating  the  trust, 
and  he  should  be  guided  strictly  by  its  pro- 
ylsions.  Atkinson  y.  Beckett  34  W.  Va.  584, 
12  S.  B.  717.  He  is  the  agent  for  both  the 
creditor  and  debtor  in  the  debt  for  which  the 
trust  is  glyen.  It  is  the  duty  of  the  trustee 
to  look  to  the  rights  and  interests  of  the  trust 
debtor,  as  well  as  to  those  of  the  trust  credit- 
or. He  \a  bound  to  act  Impartially  between 
them.  Bossett  y.  Fisher,  11  Grat  492;  Llyey 
y.  Winton,  30  W.  Va.  554,  4  S.  B.  451;  Hart- 
man  y.  Byans,  38  W.  Va.  669,  18  S.  B.  810. 
Unless  the  trustee  Is  authorized  to  do  so  by 
the  Instnmient  conferring  his  authority,  un- 
der which  he  acts,  he  cannot  collect  the  trust 
funds,  and  glye  acquittances  or  releases  there- 
for. As  trustee,  he  should  not  be  a  contest- 
ing litigant  In  the  matter  of  which  he  is 
trustee,  to  contest  with  the  creditor  or  debt- 
or the  amount  or  yalldJty  of  the  trust  debt; 
but  In  equity,  he  should  always  be  a  party 
as  trustee.  Turk  y.  Skiles,  88  W.  Va.  404^ 
18  8.  B.  561.  There  must  be  an  admhiistra- 
tor  to  represent  It  before  an  adjudication  can 
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be  had  in  court  oonoemlng  the  personal  prop- 
erty of  an  intestate  decedent  15  L.  B.  A. 
481,  note;  Smith  y.  Denny,  87  Mo.  20;  Hays' 
Bx'r  y.  Hays,  5  Munf.  418;  Weeks  y.  Jewett 
45  N.  H.  540. 

The  attempted  adjudication  of  the  amount 
due  on  the  trust  debt  was  between  the  trus- 
tee^  on  the  one  side,  and  the  makers  of  the 
notes,  G.  A.  and  S.  G.  McGann,  on  the  other 
side.  The  ascertainment  and  decree  of  the 
court  thereon  do  not  bind  either  the  estate 
of  Mrs.  Foster,  because  her  administrator 
was  not  a  party  thereto,  or  the  debtors,  be- 
cause there  was  no  issue  between  the  admin- 
istrator and  themselyes  concerning  said  debt 
which  Is  controyerted  by  them  in  their  an- 
swer. A  sale  under  the  decree  complained  of 
would  not  discharge  the  lien  of  the  deed  of 
trust  on  the  property,  because  the  creditor, 
the  administrator  of  Mrs.  Foster,  was  not 
a  party  to  the  suit  and  not  bound  by  the  de- 
cree. The  debtors  and  the  owners  of  the  prop- 
erty are  entitled,  on  the  payment  of  the 
debt  under  the  decree  or  otherwise,  to  haye 
the  lien  of  the  deed  of  trust  released.  The 
purchaser  Is  likewise  entitled  to  take  it  free 
from  the  iQCumbrance.  The  trustee  cannot 
legally  release  the  trust  deed. 

From  what  has  been  said,  It  follows  that 
the  court  should  haye  sustained  the  demur- 
rers to  both  the  original  and  amended  bills 
for  want  of  proper  parties,  and,  not  haying 
done  so,  it  should  have  directed  the  neces- 
sary parties  to  be  made  at  the  hearing.  It 
is  immaterial  in  what  manner  It  Is  brought 
to  the  attention  of  this  court  that  the  decree 
complained  of  was  rendered  in  the  absence 
of  proper  parties;  the  decree  will  be  revers- 
ed and  the  cause  remanded  in  order  that 
proper  parties  may  be  made.  Gallatin  L.  C. 
&  G.  Go.  y.  Davis  et  al.,  44  W.  Va.  109,  28 
S.  B.  747;  Beger  y.  Gall,  54  W.  Va.  — ,  46 
S.  B.  147. 

For  the  reasons  stated,  the  decree  complain- 
ed of  must  be  reversed,  and  the  cause  remand- 
ed to  the  circuit  court  of  Cabell  county  for  fur- 
ther proceedings  to  be  had  therein  according 
to  the  views  herein  expressed,  and  further 
according  to  the  rules  and  principles  govem- 
\ng  courts  of  equity. 


(63  W.  Va.  142) 
COBLBY  y.  GORLBT. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 
April  11,  1903.) 

Petition  for  rehearing.    Denied. 
For  tormee  opinion,  see  44  S.  B.  132. 

POFFBNBARGBR,  J.  It  la  insisted,  upon 
the  authority  of  Tompkins'  Bz'r  v.  Stephens, 
10  W.  Va.  156,  and  certain  Virginia  cases, 
that  the  order  in  question  is  appealable.  In 
Tompkins*  Bx'r  y.  Stephens,  an  order  setting 
aside  a  verdict  rendered  on  the  trial  of  an 
issue  out  of  chancery  was  hdd  to  be  AppeBLl- 
able,  and  reversed.  Point  1  of  the  syllabus 
holds  that  a  decree  granting  or  refusing  a 
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new  trial  on  an  issue  out  ot  chancery  la  re- 
viewable, without  saying  whether  a  final  de- 
cree is  necessary  to  the  entertainment  of 
the  appeal,  and  the  opinion  is  silent  on  that 
question;  but  the  court  did  entertain  lt»  and 
hence  the  ease  establishes  a  precedent  wh^e 
a  new  trial  has  been  granted,  but  not  where 
it  has  been  refused,  and  no  final  decree  en- 
tered. The  authorities  cited  by  Judge  Green 
for  the  doctrine  announced  in  the  syllabus 
are  all  actions  at  law.  One  was  on  a  demur- 
rer to  evidence,  making  it  the  duty  of  the 
court  to  render  a  Judgment  one  way  or  the 
other,  and  in  the  other  two  there  were  final 
judgments  following  the  orders  relating  to 
the  verdicts.  After  merely  referring  to  these 
cases:  Knox  v.  Garland,  2  Gall.  241,  Briscoe 
V.  Glarke,  1  Rand.  213,  and  Pleasants  ▼.  Glem- 
ents,  2  Leigh,  474,  he  says:  "And  I  see  no 
good  reason  why  the  same  practice  should 
not  prevail  In  reference  to  granting  or  re- 
fusiug  new  trials  on  issue  out  of  chancery.** 
Neither  any  of  these  cases  nor  Tompkins* 
Ez'r  V.  Stephens  sets  a  precedent  for  enter- 
taining an  appeal  from  a  mere  order  refusing 
a  new  trial,  and  we  cannot  go  beyond  them 
in  view  of  the  well-nigh  universal  rule  that 
appeals  cannot  be  taken  except  from  decrees 
that  are  final  in  some  sense,  either  absolutely 
or  as  settling  the  principles  of  the  cause. 

As  shown  In  the  opinion,  the  orders  from 
which  this  appeal  is  sought  to  be  taken  settle 
nothing  in  the  cause.  An  order  granting  a 
new  trial  might  be  different  Clause  9,  S  1, 
c.  135,  Code  18991,  allows  an  appeal  in  such 
case,  but  not  from  an  order  refusing  a  new 
trial,  and  in  the  latter  case  a  writ  of  error  is 
never  allowed  except  from  the  judgment  en- 
tered on  the  verdict  Reed  v.  Cllne*s  Heirs, 
9  Grat  136,  is  relied  upon  as  holding  that 
an  order  directing  an  issue  out  of  chancery 
is  appealable.  But  that  case  lays  an  impor- 
tant restriction  on  this  assertion.  It  says: 
'There  may  be  an  appeal  from  a  decree  di- 
recting an  issue  where  the  decree  impliedly 
Involves  a  settlement  of  the  principles  of  the 
cause,"  and  no  authority  is  cited  in  the  opin- 
ion for  the  principle,  even  under  that  restric- 
tion. In  that  case  the  appeal  was  entertain- 
ed because  in  directing  the  issue  the  court 
impliedly  held  "that  the  statute  of  limitations 
and  the  staleness  of  the  demand"  were  not 
"sufficient  defenses  against  the  complainant's 
demand.**  Even  if  this  reasoning  is  sound, 
and  would  be  followed  now,  this  case  is  not 
within  Its  scope,  for  it  presents  but  a  single 
question  of  liability  upon  an  alleged  contract, 
which  was  in  no  sense  prejudiced  by  the  or- 
der directing  the  issue.  Reed  v.  Cline's  Heirs 
was  followed  by  Wise  v.  Lamb,  9  Grat  309, 
but  in  that  case  there  was  a  final  decree  in 
accordance  with  the  verdict  Although  Wise 
V.  Lamb  approves  the  doctrine  of  Reed  v. 
Cline*s  Heirs,  It  does  not  decide  the  same 
question,,  and  cannot  be  said  to  be  another 
precedent  In  Beverley  v.  Walden,  20  Grat. 
147,  in  which  there  had  been  no  .final  decree 
^h^n  the  appei^l  was  taken,  the  evidence  had 


all  been  taken,  and  dearly  showed  that  the 
plaintiff  was  not  entitled  to  relief,  and  that 
a  decree  dismissing  the  bill  should  have  been 
pronounced  when  the  issue  was  directed,  and 
it  was  dismissed  in  the  appellate  court  We 
have  no  such  condition  here. 

As  the  case  cannot  be  brought  within  the 
reasoning  of  any  of  the  cases  referred  to,  a 
rehearing  would  only  result  in  delay  and  final 
dismissal  of  the  appeal;  hence  it  la  refused. 


(66  W.  Va.  384) 
STATE  V.  BRUCID. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  22,  1904.) 

CONSTITUTIONAL  LAW— SALES  OW  OLBOMAB- 
OABINB. 

1.  State  V.  Myers.  26  S.  B.  639,  42  W.  Va. 
822,  35  L.  R.  A.  844,  57  Am.  St  Rep.  887,  over- 
ruled. 

2.  Chapter  8,  p.  12,  Acts  1891.  Code  1899,  p. 
1115,  bemg  in  contravention  of  the  Oonstitn- 
tion  and  laws  of  the  United  States,  is  invalid. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Ck>urt  Mercer  County; 
J.  M.  Sanders,  Judge. 

J.  A.  B.  Bruce  was  indicted  for  selling 
oleomargarine,  and  from  conviction  appeal- 
ed to  the  circuit  court  for  writ  of  error,  and 
from  a  denial  of  the  same  he  brings  error. 
Reversed. 

A.  W.  Reynolds,  for  plaintifr  in  error. 
The  Attorney  General,  for  the  State. 

McWUORTER,  J.  Under  chapter  8,  p.  12, 
Acts  1891,  of  the  Legislature,  found  at  page 
1115  of  the  Code  of  1899,  J.  A.  B.  Bruce  waa 
indicted  and  convicted  in  the  criminal  court 
of  Mercer  county,  and  fined  $20,  for  the  vio- 
lation of  said  statute  as  a  vender  of  oleo- 
margarine, adulterated  or  artificial  butter, 
and  unlawfully  exposing  the  same  for  sale, 
without  the  same  being  then  and  there  col- 
ored pink.  The  defendant  demurred  to  the 
indictment  which  demun.'er  was  overruled 
by  the  court  The  defendant  then  entered 
a  plea  of  not  guilty.  A  jury  was  impaneled, 
and  the  following  statement  of  facts:  "It  is 
admitted  by  the  parties  in  this  case  that  the 
defendant  J.  A.  B.  Bruce,  is  a  retail  dealer 
in  oleomargarine  at  his  place  of  business  in 
the  city  of  Bluefield,  Mercer  county.  West 
Virginia,  and,  as  such  retail  dealer,  sold  to 
a  customer,  on  or  about  the  10th  day  of 
February,  1902,  at  his  said  place  of  business 
in  the  said  city  of  Bluefield,  Mercer  county. 
West  Virginia,  one  package  of  oleomargarine^ 
less  in  quantity  than  ten  pounds,  which  was 
properly  stamped  in  accordance  with  the 
laws  of  the  United  States,  and  the  said  sale 
waa  in  all  particulars  strictly  in  accordance 
with  the  laws  of  the  United  States,  the  said 
defendant  being  then  a  duly  licensed  retail 
dealer  in  oleomargarine,  by  authority  of  and 
pursuant  to  the  laws  of  the  United  States, 
at  his  said  place  of  business;  that  the  said 
oleomargarine  was  part  of  a  shipment  of 
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oleemaiii^ariiie  which  had  been  purchased  at 
whelwale,  strictly  In  accordance  with  land 
pursuant  to  the  laws  of  the  United  States, 
from  the  Capital  Oltj  Dairy  Company,  at 
the  city  of  Columbus,  in  the  state  of  OUo^ 
and  was  shipped  to  liim  from  the  place  of 
business  of  the  said  Capital  City  Dairy 
Company,  In  the  state  of  Ohio,  to  Bluefield, 
Mercer  county.  West  Yiiginia  aforesaid,  the 
said  Capital  City  Dairy  Company  being  a 
duly  licenced  wholesale  dealer  in  oleomar- 
garine, under  and  pursuant  to  Uie  laws  of 
the  United  States;  that  the  said  oleomar- 
garine was  a  pure,  standard  article  of  ole- 
omargarine, such  as  is  recognized  by  the 
laws  of  the  United  States  as  a  proper  and 
lawful  article  of  interstate  commerce,  and 
the  same  article  of  food,  by  the  name  of 
'oleomargarine,'  referred  to  in  the  laws  of 
the  United  States  in  force  at  the  time  of 
the  said  sale  by  the  defendant  to  his  cus- 
tomer, and  at  the  time  of  his  purchase 
thereof  In  the  original  package  from  the 
said  Capital  City  Dairy  Company,  regulating 
the  sales  thereof,  and  the  said  oleomargarine 
was  not  colored  plnk^—was  by  agreement 
introduced  as  evidence  at  the  trial,  subject 
to  the  instructions  of  the  court  to  the  jury 
thereon;  with  which  statement  of  facts  the 
state  rested  its  case.  The  jury  returned  a 
▼erdict  of  guilty.  The  defendant  moved  to 
set  aside  the  verdict  of  the  jury,  and  grant 
him  a  new  trial,  updn  grounds  set  out  in  his 
bill  of  exceptions,  which  motion  was  over- 
ruled by  the  court,  and  judgment  entered 
for  a  fine  of  $20,  to  wliich  ruling  of  the  court 
the  d^endant  excepted.  The  defendant  pre- 
sented ita  petition,  accompanied  by  a  copy 
of  the  record,  to  the  circuit  court  of  Mercer 
county,  praying  for  a  writ  of  error  to  the 
judgment  of  the  criminal  court,' which  writ 
was  refused  by  the  said  circuit  court  He 
then  obtained,  upon  petition  to  this  court, 
frond  one  of  the  judges  thereof,  a  writ  of 
error  to  the  said  judgment  of  the  circuit 
court  in  refusing  said  writ  and  a  writ  of 
error  and  supersedeas  to  the  judgment  of 
the  criminal  court  Upon  the  trial  of  the 
case  the  defendant  asked  the  court  to  give 
the  following  instmction  to  the  jury;  "The 
court  instructs  the  jury  that  chapter  8  of 
the  Acts  of  the  Legislature  of  West  Vir- 
ginia, 1891,  adopted  in  the  Code  of  West 
Virginia,  1809,  is  In  conflict  with  the  Con- 
stitution and  laws  of  the  United  States,  and 
is  therefore  unconstitutional  and  void,  and 
upon  the  evidence  and  facts  proved  in  this 
case  the  jm7  shall  find  for  the  defendant;** 
which  the  court  refused  to  give  and  the  at- 
torney for  the  state  asked  the  court  to  in- 
struct the  jury  *tiiat  under  the  evidence  in 
this  case  they  should  find  the  defendant 
guilty  as  charged  in  the  indictment"  which 
instmction  the  court  gave,  over  the  objec- 
tion and  exception  of  the  said  defendant 

Among  the  grounds  upon  which  the  de- 
fendant moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial,  as  set 


out  in  the  bill  of  exceptions  taken  by  ths 
defendant  are  the  following:  "(1)  Chapter 
8  of  the  Acts  of  the  Legislature  of  West  Vir- 
ginia, 1891,  which  was  adopted  into  the 
Code  of  West  Virginia,  1869,  is  unconsU- 
tutional  and  void.  This  statute  is  in  con- 
travention of  section  8  of  article  1  of  the 
Constitution  of  the  United  States,  which  pro- 
vides that  Congress  shall  have  the  power  'to 
regulate  commerce  with  foreign  nation^  and 
among  the  several  states,  and  with  the  In- 
dian tribes,'  in  that  it  burdens  and  pro- 
hibits Interstate  commerce  in  an  article  of 
commerce  which  Is  recognized  by  the  acts 
of  Congress  and  tlie  laws  of  the  United 
States  as  a  proper  subject  or  article  of  inter- 
state commerce.  (2)  That  said  statute  Is  in 
contravention  of  that  portion  of  article  6  of 
the  Constitution  of  the  United  States  which 
declares  tliat  'this  Constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  In 
pursuance  thereof,  *  *  *  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in 
every  state  shall  be  bound  thereby,  any- 
thing in  the  Constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding,'  in  that  it 
nullifies  pro  tanto  a  regulation  of  Interstate 
commerce  by  Congresa  (8)  Congress  passed 
laws  fully  regulating  the  sale  of  oleomarga- 
rine at  retail,  which  laws  were  in  full  force 
at  the  time  of  the  sale  made  by  the  defend- 
ant in  this  case.  The  sale  made  by  the  de- 
fendant was  authorized  by  the  acts  of  Con- 
gress so  regulating  such  sales,  and  the  de- 
fendant had  fully  complied  therewith,  and 
the  sale  was  made  strictly  pursuant  there- 
to, and  said  act  of  the  Legislature  of  West 
Virginia  under  which  this  Indictment  was 
made  is  in  contravention  of  the  laws  of  the 
United  States,  in  that  it  imposes  an  unrea- 
sonable burden,  restriction,  and  {HX^hlbitlon 
upon  And  against  such  sales  so  authorized 
by  the  laws  of  the  United  States,  the  result 
of  which  is  to  restrict  and  prohibit  inter- 
state commerce  in  this  recognized  article  of 
commerce."  Also  the  overruling  of  the  de- 
murrer to  the  indictment  and  In  refusing 
to  give  the  instruction  to  the  jury  asked  by 
the  defendant  and  giving  the  instruction 
asked  'by  the   state. 

In  State  v.  Myers,  42  W.  Va.  822,  26  S.  E. 
639,  36  L.  R.  A.  844,  57  Am.  St  Rep.  887, 
decided  December  16,  1806,  the  act  of  1891 
tmder  which  tliis  indictment  was  found  was 
held  to  be  "not  unconstitutional."  Since 
the  decision  in  that  case  the  United  States 
Supreme  Court  in  case  of  Collins  v.  New 
Hampshire,  171  U.  S.  80,  18  Sup.  Ct.  768, 
48  L.  Ed.  60,  decided  May  23,  1898,  passed 
upon  a  statute  of  New  Hampshire  similar  to 
our  statute,  the  syllabus  of  which  decision 
is  as  follows:  "Following  the  decision  in 
Schollenberger  v.  Pennsylvania  [171  U.  S.  1, 
18  Sup.  Ct  757,  43  L.  Ed.  49),  the  court 
holds  that  the  statute  of  New  Hampshire 
prohibiting  the  sale  of  oleomargarine  as  a 
substitute  for  butter,  unless  it  is  of  a  pink 
color,  is  invalid,  as  being,  in  necessary  effect, 
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piohlbltory-**.  ^e  ease  »f  ScholleDberger  t, 
Pennsylvania,  referred  to  In  said  syllabus* 
was  decided  by  the  Sapreme  Ck>urt  on  the 
same  date,  and  is  reported  in  the  same  toI- 
ume,  immediately  preceding  the  Collins  Case. 
These  cases  conclusively  settle  the  question 
involved  in  the  case  at  bar,  and  it  is  deem- 
ed unnecessary  to  reiterate  here  the  rea- 
sons set  forth  in  those  cases  for  the  deci- 
sion. It  follows  that  the  court  erred  in 
overruling  the  demurrer  to  tiie  indictment, 
and,  further,  in  giving  the  instruction  ask- 
ed by  the  state,  and  refusing  to  give  the  in- 
struction asked  for  the  defendant  as  set  out 
in  the  bill  of  exceptions.  The  dedsion  in 
the  case  of  State  v.  Myers,  42  W.  Va.  822, 
26  8.  B.  539,  36  L.  a.  A.  844,  67  Am.  St 
Bep.  887,  is  overruled. 

The  Judgment  of  the  circuit  court  in  re- 
fusing to  grant  a  writ  of  error,  and  the  judg- 
ment of  the  criminal  court,  and  the  verdict 
of  the  Jury,  are  set  aaide.  and  the  indict- 
ment dismissed. 


(S6  W.  Va.  S79) 

STATB  V.  BALLARD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1904.) 

ASSAULT  WITH  IZVTKITr  TO  KILL— VBBDIOT. 

LB.  is  Indicted  for  the  unlawful  and  felo- 
nious attempt  to  feloniouslv,  willfully,  mali- 
ciously, deliberately,  and  unlawfully  slay,  kill, 
and  murder  K.  The  Jury  foand  B.  guilty  of  an 
attempt  to  commit  murder  in  the  second  degree, 
as  charged  in  the  indictment.  The  facts  and 
circumstances  prove  that,  if  the  pistol  shot,  al- 
leged in  the  indictment,  and  fired  by  B.  at  IL, 
but  which  did  not  strike  him,  liad  resulted  fa- 
tally to  K.,  B.  would  not  have  been  guiltv  of 
either  murder  of  the  first  degree,  murder  of  the 
second  degree,  or  voluntary  manslaughter. 

Held,  that  the  verdict  of  the  Jury  and  Judg- 
ment of  the  court  thereon,  fixing  the  fine  of 
defendant  at  $60,  and  Imposing  uDon  him  im- 
prisonment in  the  county  Jail  for  the  period  of 
six  months,  are  erroneous. 

(SylUbus  by  the  Court) 

Error  to  Circuit  Comrt,  Boone  County;  J. 
M.  Sanders,  Judge. 

O.  M.  Ballard  was  convicted  of  assault 
with  intent  to  kill,  and  brings  error.  Be- 
versed. 

W.  L.  Ashby,  for  plaintilf  in  error.  U 
Fuller,  Atty.  Gen.,  for  the  State. 

MILLBB,  J.  At  the  October  tenn,  1902, 
of  the  circuit  court  of  Boone  county,  O.  M. 
Ballard,  the  plaintilf  in  error,  was  indicted 
for  the  unlawful  and  felonious  attempt  to 
feloniously,  willfully,  maliciously,  deliber- 
ately, and  unlawfully  slay,  kill,  and  murder 
one  H.  H.  Kessinger.  At  the  same  term  he 
entered  his  plea  of  not  guilty  to  the  indict> 
ment  and  was  put  upon  his  trial  before  a 
Jury,  which  returned  the  following  verdict: 
"We,  the  Jury,  find  the  prisoner,  O.  M.  Bal- 
lard, guilty  of  an  attempt  to  commit  murder 
In  the  second  degree,  as  charged  in  the  with- 
in indictment"  Thereupon  the  prisoner,  by 
his  attorney,  moved  the  court  in  arrest  of 


judgment,  and  also  to  set  aside  the  verdict 
of  the  Jury,  and  to  grant  him  a  new  trial 
upon  the  indictment;  but  the  court  overruled 
said  motions,  and  the  prisoner  excepted; 
whereupon  the  court  fixed  his  fine  at  $50,  im- 
posed imprisonment  upon  him  for  a  period 
of  six  months  in  the  county  Jail,  and  entered 
Judgment  upon  said  verdict  accordingly.  To 
this  Judgment  the  plaintiff  in  error  was 
granted  a  writ  of  error,  and  says  that  the 
evidence  In  the  case  wholly  falls  to  sustain 
the  verdict  of  the  Jury  and  the  Judgment 
thereon,  and  prays  the  reversal  of  said  Judg- 
ment 

The  evidence  adduced  on  the  trial  ia  cer- 
tified and  made  part  of  the  record,  and  proves 
the  following  facts:  On  the  15th  day  of  Au- 
gust^ 1002»  at  a  church  in  said  county,  be- 
tween four  and  five  miles  from  the  home 
of  said  Kessinger,  and  a  greater  distance 
from  the  residence  of  Ballard,  the  two  had 
some  hot  and  disrespectful  words,  and  a 
threat  on  the  part  of  Ballard  to  fight  Kessin- 
ger is  shown.  Some  time  afterwards  the 
parties,  with  others,  but  not  together,  start- 
ed homeward,  both  traveling  in  the  same  di- 
rection and  over  the  same  road.  It  appears 
that  Kessinger  and  some  others  were  at 
first  in  the  advance,  but  that  Ballard  and  an- 
other young  man  passed  them  on  the  road. 
Shortly  after  this,  Kessinger  quickened  the 
pace  of  the  mule  upon  which  he  was  riding, 
and  overtook  Ballard,  who  was  on  horseback. 
Kessinger  testifies  that  he  then  told  Ballard 
*i»  get  off  his  horse,  and  let  us  have  a  fair 
fight  with  our  fists,  and  have  it  out  there. 
^  ^  ^  I  called  him  a  few  names."  He  ad- 
mits that,  in  order  to  overtake  Ballard,  he 
racked  and  trotted  his  mule,  and  might  have 
loped  him  some.  He  also  says  that  he 
cursed  and  abused  Ballard,  and  told  him  to 
get  down  and  fight,  and  says  that  he  might 

have  called  him  **a  s of  a  b— — ,  or 

something  like  thatf '  and  further  admits 
that,  when  he  started  his  mule  in  a  rack,  he 
meant  to  overtake  Ballard,  and  "allowed  that 
we  might  have  a  little  fair  fight,  and  there 
would  be  no  more  of  it  I  told  him  that's  the 
way  I  wanted  to  fight*'  It  is  also  shown 
that,  Just  before  Ballard  and  Kessinger 
reached  the  place  of  the  shooting  on  the  pub- 
lic road,  Kessinger  dismounted,  and  said  to 
Ballard  that  he  intended  to  whip  him;  but 
Ballard  told  him  that  he  was  not  going  to 
get  off;  that  very  soon  thereafter  Kessinger 
threw  a  rock,  which  struck  Ballard  on  the 
side  of  the  head,  knocking  off  his  hat  and 
hurting  Ballard,  as  he  says,  a  great  deal; 
and  a  little  later  Kessinger  thre^  &  second 
rock,  which  struck  Ballard  in  the  back.  Kes^ 
singw  then  advanced  toward  Ballard  a  few 
steps,  when  Ballard  turned  in  his  saddle, 
without  stopping  his  horse,  which  he  says 
was  in  a  little  trot,  and  fired  his  postol  in 
the  direction  of  Kessinger.  There  is  no  dis- 
pute about  the  throwing  of  the  rocks  by 
Kessinger,  or  of  their  striking  Ballard  as 
stated.    Kessinger  admits  that  he  threw  the 
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locks  before  the  shootliig,  and  that  it  all 
eccurred  in  a  few  seconds.  Ballard  swears 
tliat  when  he  fired  he  neither  stopped  his 
home  nor  slowed  him  up;  that  he  shot  in  the 
direction  of  Keesinger  after  he  receiTOd  the 
stroke  from  tiie  second  rock;  that  he  shot 
because  he  was  afraid  Kessinger  would  fol- 
low him  up  and  throw  more  rocks  at  him; 
that  he  shot  to  the  left  of  Kessinger;  and 
that»  if  he  had  stopped  his  horse  and  taken 
aim,  he  could  have  hit  Kessinger.  It  is 
shown  that  at  the  time  they  were  not  mors 
than  10  or  15  feet  apart  Ballard  further  tes- 
tifies that  he  had  put  his  pistol  In  his  pock* 
et  the  night  bef ore»  when  he  had  no  thought 
of  Kessinger:  that  he  did  not  have  his  pis- 
tol for  the  purpose  of  shooting,  and  that  he 
did  not  at  the  time  intend  to  shoot  Kessinger. 
'I'lie  facts  and  circumstances  seem  to  corrobo- 
rate Ballard  in  this  statement  If  he  had  in- 
tended beforehand  to  shoot  Kessinger,  he 
could  have  done  so  when  Kessinger  first 
came  up  and  challenged  him  for  a  iight,  or 
while  Keesinger  was  riding  along  with  him 
before  the  shooting  occurred.  The  shot  was 
fired  in  front  of  the  house  of  Kesslnger's  fa- 
ther in  the  public  road.  Ballard  had  gone 
beyond  the  front  gate  at  Kessinger's  home^ 
in  the  direction  of  his  own  home.  He  was  in 
a  place  where  he  had  a  legal  right  to  be  when 
attacked  by  Kessinger.  It  was  shown  that 
the  father,  mother,  cousin,  and  other  rela- 
tives of  Kessinger  were  present  or  very  near, 
when  the  difficulty  occurred.  Ballard  says 
that  Kessinger  could  have  whipped  him  in  a 
fight  but  admits  that  he  wanted  to  fight 
Keesinger  in  the  morning,  when  the  ihrst 
dlfiiculty  occurred;  and  says  that  he  was 
then  drinking;  bat  had  sobered  up  when  Kes- 
singer came  up  with  him  on  the  road;  and 
tliat  he  then  told  Keesinger  that  he  wanted 
no  trouble  with  him.  He  says  he  was  "not 
scared  very  much,  but  was  hurt  a  right 
smart**  by  the  rocks  which  struck  him. 

Section  9  of  chapter  152  of  the  CMe  of 
1899  provides  that:  "Kvery  person  who  at- 
tempts to  commit  an  offence,  but  fails  to  com- 
mit or  Is  prevented  from  committing  it  shall, 
where  it  is  not  otherwise  provided,  be  pun- 
ished as  follows:  If  the  offence  attempted, 
be  punishable  with  death,  the  person  making 
such  attempt  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five 
years.  If  it  be  punishable  by  confinement  in 
the  penitentiary,  he  shall  be  confined  in  jail 
not  less  than  six  nor  more  than  twelve 
months,  and  fined  not  exceeding  five  hundred 
dollars.  If  it  be  punishable  by  confinement 
In  Jail,  or  fine,  he  shall  be  confined  in  Jail 
not  more  than  six  months,  or  fined  not  ex- 
ceeding one  hundred  dollars."  This  leads  to 
a  consideration  of  the  question  of  the  grade 
of  the  offense,  if  any,  as  shown  by  the  evi- 
dence, had  the  shooting  proved  fatal  to  Kes- 
singer, the  shot  not  having  touched  Kessin- 
ger, and  it  not  appearing  how  near  to  him  it 
came.  If  the  shot  fired  by  Ballard  had  killed 
Kessinger,  the  offense^  if  any,  would  not  havo 


been  murder  of  the  first  degree^  because  all 
the  facts  and  circumstances  show  that  Bal- 
lard did  not  have^  at  the  time  of  the  shooting, 
the  specific  intent  to  take  life,  which  Is  al- 
ways an  essential  element  in  the  crime  of 
murder  of  the  first  degree,  and  without  which 
that  degree  of  murder  cannot  be  established. 
It  Is  urged  that  Ballard^  being  on  horsebadc, 
and  some  distance  from  Kessinger,  could 
have  retreated,  and  should  have  done  so, 
without  firing  the  shot  In  the  language  of 
this  court  hereinafter  quoted,  this  very  at- 
tempt to  retreat  under  the  circumstances 
shown,  might  liave  forfeited  his  life.  He  had 
been  twice  struck  with  the  rocks  thrown  by 
Kessinger,  who  was  still  advancing  upon  him 
within  distance,  and  with  ability,  to  strOse 
him  again. 

In  State  v.  Gain,  20  W.  Va.  679,  708,  the 
court  says:     '*The  distinction  between  the 
!  circumstances  under  which  a  defendant    is 
!  compelled  by  law  to  retreat  before  killing  his 
I  assailant  to  preserve  his  own  life,  or  to  pre- 
vent the  infliction  of  great  bodily  harm  upor 
him,  and  those  under  which,  without  retreat 
ing,  he  may  kill  his  assailant  in  self-defense, 
is  well  and  sharply  drawn.    It  is  absurd  to 
say  that  when. in  the  dead  of  night  on  the 
{  public  road  or  street  one  is  violently  as- 
\  saulted  without  fault  on  his  part  he  is  bound 
I  to  retreat  before  he  uses  a  deadly  weapon 
j  in  defense  of  his  person.    His  very  attempt 
1  to  retreat  under  these  circumstances  might 
forfeit  his  life.    Tills  is  a  very  different  case 
from  the  one,  where  a  man,  being  himself  in 
fault  enters  into  a  combat  with  another.    He 
must  cease  the  combat  and  retreat  as  far 
as  safety  will  permit  before  he  is  Justified 
under  any  circumstances  in  taking  life  on 
the  ground  of  self-defense;'' 

In  the  Cain  Case,  supra,  it  is  heldx  ''When 
one,  without  fault  himself,  is  attacked  by  an- 
other in  such  a  manner  or  under  such  cir- 
cumstances as  to  furnish  reasonable  grounds 
for  apprehending  a  design  to  take  away  his 
life  or  to  do  some  great  bodily  harm,  .and 
there  is  reasonable  grounds  for  believing  the 
danger  imminent  that  such  design  will  be 
accomplished,  and  the  person  assaulted  has 
reasonable  ground  to  believe,  and  does  be- 
lieve, such  danger  is  imminent  he  may  act 
upon  such  appearance,  and,  without  retreat- 
ing, kill  his  assailant  if  he  has  reasonable 
grounds  to  believe,  and  does  believe,  that 
such  killing  is  necessary  in  order  to  avoid 
the  apparent  danger;  and  the  killing  under 
such  circumstances  is  excusable,  although  it 
may  afterwards  turn  out  that  the  appearan- 
ces were  false,  and  that  there  was  in  fact 
neither  design  to  do  him  some  serious  in- 
Jury,  or  danger,  tliat  it  would  be  done.  But 
of  all  this  the  Jury  must  Judge  from  all  the 
evidence  and  circumstances  of  the  case.'*  It 
is  also  held  in  that  case  that:  'The  bare  fear 
that  a  man  intends  to  commit  murder  or 
other  atrocious  felony,  however  well-ground- 
ed, unaccompanied  by  any  overt  act  indica- 
tive of  such  intention,  will  not  warrant  kill- 
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Ing  the  party  by  way  of  prevention.  To  war- 
rant said  killing,  there  must  be  some  overt 
act  indlcatire  of  imminent  danger  at  the 
time;  and  the  acts  of  the  assailant  must  be 
such,  as,  under  all  the  evidence  and  circum- 
stances of  the  case,  convince  the  Jury  that 
the  prisoner  had  reasonable  grounds  to  be- 
lieve, and  did  believe,  the  danger  imminent, 
and  that  the  killing  was  necessary  to  pre- 
serve his  own  life^  or  to  protect  him  from 
great  bodily  harm." 

So  far  as  the  record  dlsdoses,  Ballard  was 
without  fault  at  the  time  he  was  assaulted 
by  Keesinger  with  rocks.  The  difficulty  be- 
tween them  in  the  morning  was  no  legal  ex- 
cuse for  the  attack  by  Eessinger  at  the  time 
of  the  shooting.  The  threats  and  overt  acts 
of  Eessinger,  and  the  presence  of  his  f atiier 
and  other  relatives  at  the  time,  were  suffi- 
cient to  put  Ballard  In  fear  of  great  bodily 
harm  at  the  hands  of  Kessinger.  Had  the 
shot  fired  by  Ballard  proved  fatal  to  Kes- 
singer, Ballard  would  not  have  been  guilty, 
under  the  facts  and  circumstances,  of  either 
murder  in  the  second  degree  or  voluntary 
manslaughter,  and  thwefore  could  not  have 
been  guilty  of  an  attempt  to  commit  either 
of  them. 

The  verdict  finds  him  guilty  of  an  attempt 
to  commit  murder  in  the  second  degree.  The 
law  affixes  the  same  punishment  to  a  con- 
viction for  an  attempt  to  commit  either  mur^ 
der  in  the  second  degree  or  voluntary  man- 
slaughter, such  conviction  being  punishable 
by  confinement  in  the  penitentiary.  The  ver- 
dict and  Judgment  thereon  are  erroneous. 
Therefore  the  said  verdict  is  set  aside,  the 
Judgment  reversed  and  held  for  naught,  a 
new  trial  upon  the  Indictment  is  granted  to 
the  defendant,  and  the  case  is  remanded  to 
the  circuit  court 


(66  W.  Va.  436) 

BUNTON  V.  BUTHBRPORD  et  al. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 
March  22,  IQOi.) 

▲BBITBATION  —  BXTBiaSBIOIf  —  PBOOEDTTBI  — 
AWARD— PABtlXS. 

1.  An  award  of  arbitrators,  made  under  a  sab- 
mission  entered  into  between  the  sole  defendant 
and  one  of  two  coplalntiffs  In  an  action  of  as- 
■umpsit,  brought  for  the  recovery  of  a  debt  due 
to  the  plaintfffiB  Jointly,  for  the  determination 
of  the  matter  in  controversy  in  the  action, 
whereby  It  was  farther  agreed  that  the  award 
should  he  entered  as  the  Jadgment  of  the  court, 
is  neither  void  nor  voidable  merely  because  of 
the  failure  of  the  other  party  to  unite  in  the 
submission,  nor  because  the  umpire  failed  to 
append  the  word  "umpire**  to  his  signature,  and 
affixed  in  lieu  thereof  the  word  "arbitrator." 

2.  An  award  so  made  is  binding  upon  the  par- 
ties to  the  submission,  though  it  does  not  bind 
those  who  are  not  parties  to  It. 

(Syllabus  by  the  Court.) 

Brror  to  Circuit  Court,  Mingo  County;  BV. 
a  Doolittle,  Judge. 

Action  by  Lewis  Bunyon  against  Lewis 
Butherford  and  others.  Judgment  for  plain- 
tllL  and  defendants  bring  error.    Affirmed. 


J.  S.  Marcum  and  J.  B.  Wilkinson,  for 
plaintiffs  in  error.  Sheppard  &  Goody- 
koontz,  for  defendant  in  error. 

POFFBNBABGBBy  P.  The  entry  of  an 
award  of  arbitrators  as  the  Judgment  of  the 
court  in  an  action  of  assumpsit  in  the  dr- 
cnit  court  of  Mingo  county  is  the  subject  of 
complaint  here,  and  the  principal  assign- 
ments of  error  rest  upon  two  grounds,  name- 
ly, that  the  award  is  not  final,  for  want  of 
a  necessary  party  to  the  submission,  and 
that  the  umpire  signed  it  as  "arUtrator,"  In- 
stead of  "umpire."  To  show  the  propriety 
of  the  application  of  certain  legal  principles* 
under  which  the  first  objection  to  the  award 
is  deemed  to  be  untenable,  it  is  necessary 
to  state  the  nature  and  origin  of  the  claim 
sued  on  and  the  proceedings  which  resulted 
In  the  arbitration  and  Judgment  complained 
of.  On  or  about  the  20th  day  of  November, 
1896,  saiiott  Butherford,'  Sr.,  and  Louis  Buth- 
erford caused  to  be  printed,  posted,  and  cir- 
culated a  handbill  or  advertlsem^it,  where- 
by they  accused  Anderson  alias  "Cap**  Hat- 
field of  the  murder  of  John  and  Blliott  Buth- 
erford at  Matewan,  Mingo  county,  November 
8,  1896,  and  offered  to  pay  a  reward  of  $600 
for  his  arrest  and  delivery  to  the  Jailer  of 
said  county.  On  the  20th  day  of  the  same 
month  J.  H.  Clark  and  Daniel  Christian 
made  tiie  arrest,  and  had  the  prisoner  com- 
mitted as  aforesaid.  Clark  assigned  his  in- 
terest in  the  amount  claimed  under  the  offer 
of  reward  to  Louis  Bunyon,  who,  as  assign- 
ee, together  with  Christian,  brought  this 
action  January  26,  1807,  against  said  Blllott 
and  John .  Butherford  to  recover  said  sum 
of  $500.  The  date  of  the  alleged  assignment 
Is  not  made  clear  by  the  record,  but  prior  to 
the  commencement  of  the  action,  December 
10, 1896,  the  following  receipt  was  executed: 
'*Beceived  of  E.  Butherford  and  Louis  Buth- 
erford In  full  the  reward  offered  by  them 
for  the  arrest  of  Cap  Hatfield  for  the  mur- 
der of  John  and  Elliott  Butherford  at  Mate- 
wan,  November  the  8rd,  1896.  Louis  Bun- 
yon per  W.  8.  B.  agent  of  J.  H.  Clark."  It 
appears  that  on  on  about  the  date  of  this 
receipt  Clark  was  under  a  criminal  charge 
of  some  kind  which  necessitated  his  giving 
a  recognizance  or  bond,  and  he  executed  this 
release  in  consideration  of  $60  cash  paid  to 
him  by  the  Butherforda  and  their  giving  or 
furnishing  such  bond  for  him.  Clark  swears 
he  agreed  to  and  did  release  only  his  inters 
est,  but  ElUott  Butherford  testified  that 
Clark  agreed  to  release  the  whole  of  the 
claim,  according  to  the  tenor  and  purport  of 
the  receipt  How  this  testimony  got  into 
the  record  does  not  appear,  but  It  seems  to 
hSTO  been  given  at  a  trial  had  at  the  May 
term,  1898,  which  must  have  been  abortiye 
for  some  reason  not  disclosed  by  the  printed 
record.  After  the  Issue  was  made  up,  the 
case  was  continued  from  term  to  term  until 
January  10,  1900,  when,  upon  the  sugges- 
tion of  the  death  of  Elliott  Butherford,  the 
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action  was  alwted  as  to  him,  and  again 
continued.  On  the  27th  day  of  August,  1900^ 
Daniel  Gbristlan  and  Louis  Rutherford  made 
an  agreement  in  writing  under  seal,  submit- 
ting **the  matters  in  controversy  in  said 
suit"  to  the  arbitrament  and  final  award  and 
determination  of  John  A.  Sheppard  and  H. 
K.  Shumate,  and,  upon  their  failure  to  agree, 
or  disagreement  within  a  specified  time,  to 
the  determination  and  umpirage  of  such 
thh-d  person  as  tiie  said  arbitrators  should 
select,  and  agreeing  that  the  award  should 
be  entered  as  the  judgment  in  the  case. 
Failing  to  reach  an  agreement,  the  arbitra- 
tors selected  Paul  W.  Scott  as  umpire,  who, 
on  the  25th  day  of  September,  1000,  after 
having  heard  the  evidence  and  argument  of 
counsel,  sitting  with  the  arbitrators,  made 
an  award  in  writing,  signed  by  himself  and 
John  A.  Sh^pard,  styling  themselves  "arbi- 
trators,** whereby  it  was  ascertained  that 
there  was  due  from  Rutherford  to  Christian 
the  sum  of  $307JS0,  with  interest  thereon 
from  the  date  of  the  award,  and  costs 
amounting  to  $42.60.  Subsequently,  the 
award  was  entered  as  the  Judgment  of  the 
court  over  the  objection  of  the  defendants. 

Counsel  for  plaintiff  In  error  say  the 
award  is  utterly  void  as  to  all  parties  and 
for  all  purposes  for  want  of  finality  and  mu- 
tuality, because  of  the  failure)  of  Runyon  to 
Join  in  the  submission,  and  in  support  of 
this  contentiOD  they  cite  Gregory  v.  Deposit 
ft  Trust  Co.  (a  C.)  36  Fed.  408,  McCarthy 
V.  Swann,  145  Mass.  471,  14  N.  E.  635,  and 
Turner  v.  Stewart,  51  W.  Ya.  493,  41  S.  E. 
024.  The  first  of  these  cases  seems  to  have 
been  a  complicated  suit  in  equity,  involving 
many  issues.  The  second  one  is  a  case  in 
which,  after  a  reference,  the  parties,  togeth- 
er with  another  person,  who  was  no  party 
to  the  suit,  but  who  had  a  separate  and  dis- 
tinct interest  connected  with  the  matters  in 
controversy  between  the  parties,  entered  in- 
to an  agreement  that  the  determination  of 
the  referee  should  be  final,  and  entered  as 
the  Judgment  of  the  court.  It  was  held  that 
the  claim  of  this  third  party  was  not  there- 
by brought  into  the  suit,  and  the  court  re- 
fused to  enter  the  award.  Turner  v.  Stew- 
art only  holds  that  an  award  is  not  binding 
upon  a  party  who  did  not  unite  in  the  sub- 
mission. It  does  not  decide  that  an  award 
made  under  a  submission  entered  into  by 
some  of  the  parties  to  a  pending  suit  is  void 
as  to  those  who  do  submit  their  matters  in 
difference  to  arbitrators.  Whatever  may  be 
said  of  the  other  two  authorities,  relied  up- 
on, the  rule  is  well  settled  in  the  law  of  this 
state  that  an  award  made  under  such  a  sub- 
mission is  binding  upon  the  parties  to  it  al- 
though they  be  parties  to  a  pending  cause, 
and  other  parties  to  It  do  not  Join.  In 
Fletcher  v.  Pollard,  2  Hen.  ft  M.  544,  the 
court  held:  "If,  pending  a  suit  in  chancery, 
brought  by  one  of  three  mercantile  partners 
agalcst  the  other  two  for  ;a  settlement  of  the 
account^  of,  tbe  copartqery^  tUe  plaintiff  and 


one  of  the  defendants  agree  to  refer  all  mat- 
ters in  difference  between  them  relative  to 
the  subject  in  controversy  to  arbitrators 
(whose  award  is  to  be  the  decree  of  the 
court),  according  to  which  agreement  an  or- 
der of  reference  is  made,  and  the  arbitra- 
tors make  a  report  that  they  had  examined 
and  stated  the  books  of  the  copartnery,  and 
award  the  payment  of  certain  sums  by  the 
other  defendant  as  the  only  debtor  to.  the 
plaintiff  and  to  the  defendant,  who  agreed 
to  the  reference,  and  state  that  the  pay- 
ments already  made  by  that  defendant  dis- 
charge him  from  any  further  claim  of  the 
plaintiff  on  account  of  the  copartnery,  such 
report  ought  to  be  considered  as  an  award, 
and  suffldentiy  final  and  good  between  the 
parties  who  agreed  to  the  reference."  Flem- 
ing, J.,  said:  "The  award  appears  to  be  per- 
spicuous and  Just,  and  ought,  in  my  opinion, 
to  be  conclusive,  at  least  between  the  par- 
ties who  agreed  to  the  special  reference." 
Wood  V.  Shepherd,  2  Pat  ft  H.  442,  holds 
that:  "One  partner  has  no  authority,  by  vir- 
tue of  the  partnership  relation,  to  bind  his 
copartners  by  an  agreement  to  submit  claims 
or  transactions  growing  out  of  the  partner- 
ship business  to  arbitrators.  But  the  part- 
ner who  makes  such  agreement  is  bound 
thereby,  and  the  agreement  is  valid  and  bind- 
ing between  the  parties  thereto."  Though 
not  under  a  submission  made  by  the  parties 
to  a  pending  suit,  the  award  in  Wood  v. 
Shepherd  was  in  all  substantial  respects 
like  the  one  now  under  consideration.  It 
was  a  voluntary  submission  by  agreement, 
and  the  court  very  properly  held  that  the 
parties  to  it,  although  without  authority  to 
bind  others,  could,  upon  obvious  principles 
of  law,  bind  themselves.  To  deny  this  right 
would  be  to  limit  the  natural  right  of  the 
individual  to  make  and  claim  the  benefit  of 
contracts.  Thompson,  J.,  said,  in  the  above 
case:  "It  is  certainly  not  a  very  obvious  con- 
sequence that,  because  those  who  do  not 
submit  are  not  bound  by  the  award,  those 
who  do  should  not  be.  On  the  contrary,  the 
very  reverse  of  this  proposition  would,  at 
the  very  first  blush,  seem  to  be  the  most 
reasonable.  Wood  and  Shepherd  had  the 
perfect  right  and  the  full  power  to  bind 
themselves,  whilst  they  could  not  bind  out- 
standing copartners.  Shepherd  was  beyond 
question  irrevocably  bound.  There  is  noth- 
ing wrong  or  unusual  for  one  man  to  sub- 
mit for  himself  and  another,  taking  upon 
himself  the  peril  of  his  dissent  or  nonac- 
quiescence."  To  the  same  effect,  see  Boyd's 
Heirs  V.  Magruder's  Heirs,  2  Rob.  (Va.)  761, 
differing  somewhat  in  its  facts  from  the 
case  last  above  cited,  but  not  in  principle. 
Forrer  v.  Ooffman,  23  Grat  871,  though  not 
binding  authority  upon  this  court,  reaflarms 
the  principles  formerly  announced  by  the 
Virginia  court  holding  that  where,  in  a 
pending  suit  by  a  plaintiff  against  copart- 
ners, the  plaintiff  and  one  of  the  defendanti 
made  a  submission  of  th&  mattAr*  in  oontzo- 
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ve»y,  agreeing  that  the  award  shall  be  en- 
cered  as  the  Judgment,  the  award  is  binding 
upon  the  parties  to  the  submission,  and 
should  be  entered  up  as  the  Judgment  in  the 
action.  Staples,  J.,  said:  "The  second  objec- 
tion is  that  Glippenger  is  not  noticed  in  the 
a.ward,  although  he  is  a  party  to  the  action, 
and  one  of  the  lessees  of  the  property  in- 
volved in  the  decision  of  the  arbitrators. 
The  answer  is  that  Olippenger  was  in  no 
way  concerned  in  the  submissiont  and  can- 
not, therefore,  be  bound  by  the  award.  The 
defendant  Forrer  agreed  to  surrender  the 
lease,  to  assume  any  liability  which  might 
attach  to  the  firm,  and  to  pay  the  plaintiff 
for  the  rent  of  the  property  such  sum  as 
should  be  ascertained  by  the  arbitrators. 
The  award  may  not  be  binding  upon  Gli£H 
penger,  who  was  no  party  to  the  submis- 
sion;  but  it  is  none  the  less  valid  as  to  Foi^ 
rer,  whoi  did  assent  to  it  As  to  him,  the 
award  Is  within  the  terms  of  the  submis- 
sion.'* By  becoming  litigants  parties  do  not 
lose  or  surrender  the  right  or  power  to  make 
contracts  and  bind  themselves  in  respect  to 
the  matters  in  controversy.  Consent  decrees 
and  Judgments  by  confession  are  not  unusu- 
al in  the  courts,  and,  when  made,  parties 
are  more  firmly  bound  by  them  than  by  de- 
crees and  Judgments  obtained  In  the  regu- 
lar course  of  procedure,  for  they  cannot  be 
disturbed  for  anything  except  fraud,  or  per- 
haps mistake.  In  such  cases  all  errors  and 
irregularities  are  released  and  waived. 
Without  his  consent,  Rutherford  could  not 
be  subjected  to  two  suits  upon  this  demand, 
one  by  Christian  and  the  other  by  Runyon; 
but  no  principle  of  law  is  recalled  which  pre- 
cludes him  from  agreeing  to  a  severance  of 
this  demand,  and  making  himself  liable  for 
two  actions  on  account  thereof,  if  such  a 
thing  could  result  from  holding  this  award 
valid.  It  cannot  be  said  that  he  was  ignor- 
ant of  any  interest  Runyon  may  have  in  the 
controversy,  for  he  was  a  party  to  the  ac- 
tion, the  declaration  in  which  apprised  the 
defendant  of  his  alleged  interest  Neithtf 
surprise,  mistake,  nor  other  adventitious  cir- 
cumstance calling  for  relief  or  worUng  in- 
justice appears,  and  the  ancient  Jealousy 
of  the  courts  on  the  subject  of  their  Juris* 
diction,  which  led  them  to  discourage  arbi- 
trations, and  which  seems  to  have  governed 
the  action  of  the  court  in  McCarthy  v.  Swann, 
146  Mass.  471,  14  N.  B.  635,  has  long  since 
yielded  to  the  modem  view  of  the  speedy  and 
economical  adjustment  of  controversies  by 
means  of  them. 

A  question  somewhat  discussed,  but  not 
important  is  whether  the  receipt  given  by 
Clark  is  conclusive  upon  Runyon.  However 
that  may  be.  It  does  not  conclude  Christian, 
because  it  is  admitted  that  the  debt  due  to 
him  and  Clark  Jointly  was  not  paid  to  the 
latter.  Ordinarily,  a  Joint  creditor  may  col- 
lect the  whole  debt,  and  payment  to  him  is 
binding  upon  his  co-creditor;  but  he  cannot 
release  without  payment,  so  aa  to  prejudice 


the  other  party.  Parsons,  Cont  730.  Fart 
payment  made  to  one  would  operate  to  re- 
duce the  amount  of  the  recovery,  but  both 
creditors  would  still  have  to  sue  for  the  bal- 
ance due,  because  the  promise  or  obligation 
is  to  them  Jointly,  and  not  made  to  ^ther 
separately.  It  does  not  preclude  him  from 
suing,  but  may  prevent  recovery  of  more 
than  one-half  of  the  debt  sb  to  which  mat- 
ter no  question  arises  here. 

The  only  remaining  contention  is  that  the 
failure  of  the  umpire  to  affix  the  word  "um- 
pire" to  his  signature,  and  his  signing  the 
award  with  one  of  the  arbitrators,  and  de- 
scribing himself  as  "arbitrator,"  invalidates 
the  award.  To  so  hold  would  set  it  aside 
on  purely  technical  and  extremely  narrow 
grounds.  From  the  award  itself  it  appears 
that  he  was  the  umpire,  and  not  an  arbitra- 
tor, and  therefore  that  the  misdescription  la 
nothing  more  than  a  clerical  error,  liking 
the  instrument,  and  construing  it  as  a  whole, 
the  court  is  bound  to  say  he  makes  an  award 
as  umpire,  and  not  as  an,  original  arbitrator, 
and  this  is  the  rule  of  construction  onivers- 
ally  applied. 

These  conclusions  result  In  an  afltonance 
of  the  judgment 

(56  w.  Va.  oi> 
PRESTON  V.  WEST  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Match  22,  1004.) 

BELL  III  agUITT— PABTTEB— DEMimBXa— DBCBSK 
— APFKAIi. 

1.  A  person  cannot  be  made  a  party  to  a  bill 
by  merely  inserting  his  name  in  the  caption 
thereof,  but  the  bill  must  contain  some  allega- 
tion showing  such  person's  interest  or  daim  to 
interest  in  the  subject-matter  in  controversy. 

2.  A  bill  which  makes  a  person  a  party  in  the- 
caption  thereof,  but  contains  no  allegation  show- 
ing such  person's  interest  or  claim  to  interest 
in  the  subject-matter  in  controversy,  is  demur- 
rable. 

8.  If  the  circuit  court  overrules  such  demur- 
rer, and  grants  the  relief  asked  In  such  bill  as 
to  the  subject-matter  in  controversy  without 
having  such  nominal  party  properly  impleaded 
as  to  such  subject-matter,  although. other  plead- 
ings in  the  cause  show  that  such  nominal  partv 
is  claiming  the  whole  of  such  property,  such 
nominal  party  may  appeal  from  such  decree,  and- 
have  the  same  reversed. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  0>urt,  Raleigh  Coun- 
ty; J.  M.  Sanders,  Judge. 

Bill  by  A.  D.  Preston  against  A.  H.  West 
and  others.  Decree  for  plaintilf,  and  deftaid« 
ants  appeal.    Reversed. 

W.  H.  McGinnis  and  J.  W.  McCreery,  for 
appellants.    A.  D.  Preston,  for  ai^ellee. 

DENT,  J.  A.  H.  West  and  Jane  West,  hla 
wife,  complain  of  a  decree  of  the  circuit 
court  of  Raleigh  county,  rendered  on  the 
27th  day  of  January,  1903,  in  favor  of  A«  D. 
Preston,  on  a  bill  in  chancery  filed  by  said. 
Preston  against  appellants  and  others.    Aik 
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Inspection  of  tbe  record  shows  the  following 
proceedings  in  the  case:    At  Febmary  roles» 

1902,  plaintiff  filed  his  biU  against  A.  H.  West 
and  others^  claiming  an  hidiyidnal  interest 
in  a  certain  tract  of  land,  and  alleging  that 
the  whole  of  the  land  was  claimed  in  some 
manner  by  A.  H.  West,  and  praying  a  par- 
tition thereof.  At  April  rules  A.  £L  West 
filed  his  answer,  alleging  that  he  had  no  in- 
terest in  the  land,  but  that  it  belonged  to  his 
wife,  Jane  West,  who  had  purchased  and 
paid  for  the  land  hi  1893,  and  had  ever  since 
been  in  peaceable  possession  thereof,  denied 
the  right  of  plaintiff  to  partition,  and  asked 
that  Jane  West  be  made  a  party  to  the  suit. 
A  general  replication  was  put  in  the  answer, 
and  both  plaintiff  and  defendant  A.  H«  West 
took  depositions.  These  depositions  appear 
to  fully  sustain  the  allegations  of  the  answer 
as  to  the  ownership  of  the  property  being  in 
Jane  West  Plaintiff  excepted  to  the  read- 
taig  of  these  depositions,  because,  among  oth- 
er things,  the  defendant  A.  H.  West  dis- 
claims any  Interest  in  the  subject-matter  in 
controversy.  On  the  5th  day  of  May,  1902^ 
the  court  permitted  the  plaintiff  to  amend  his 
bill  by  inserting  in  the  caption  thereof  the 
name  of  Jane  West,  and  thereupon  she  ap- 
peared by  her  attorney,  waived  service  of 
process,  and  leave  was  given  her  to  file  her 
answer  to  the  bill  at  rules.  At  a  special  term 
of  the  court  held  on  the  27th  day  of  January, 

1903,  the  cause  was  heard  on  the  bill  and  ex- 
hibits upon  the  demurrer  to  the  bill,  on  the 
answer  of  A.  H.  West  and  general  replication 
thereto,  upon  the  depositions  and  exceptions 
thereto,  and  was  submitted  to  the  court  on 
argument  of  counsel.  The  court  thereupon 
overruled  the  demurrer  to  the  bill,  and  de- 
cided tliat  plaintiff  was  entitled  to  the  relief 
prayed,  and  that  he  is  the  legal  owner  of 
the  one-half  undivided  interest  in  the  land; 
allowed  the  defendant  Jane  West  to  file  her 
answer,  to  which  the  plaintiff  replied  gen- 
erally; and  then  appointed  commissioners  to 
partition  the  land,  if  susceptible  of  partition. 
From  this  decree  this  appeal  is  taken. 

It  is  plainly  apparent  from  these  proceed- 
ings that  Jane  West  has  never  had  her  day  in 
court,  nor  any  opportunity  to  be  properly 
heard.  The  court  entirely  ignored  the  answer 
of  A.  H.  West,  the  depositions  taken  in  be- 
half thereof,  and  the  exceptions  thereto. 
This  answer,  sustained  by  the  deposlUons  in 
support  thereof,  shows  that  Jane  West  claims 
the  subject-matter  of  controversy,  and  is  a 
necessary  party  to  the  suit.  In  an  irregular 
manner  her  name  was  added  to  the  caption 
of  the  bill,  and  she  waived  process,  and  was 
granted  leave  to  answer.  This  conferred  up- 
<m  her  the  right  to  appear,  and  object  to  the 
decree,  and,  if  erroneously  entered,  to  appeal 
therefrom;  otherwise  she  would  be  bound 
thereby,  as  she  must  be  deemed  to  have 
been  present  in  court  There  is  some  doubt 
as  to  the  appealable  character  of  the  decree. 
This  should  be  resolved  In  her  favor,  to  pre- 
vent   futnre   complications.     Certainly   the 


court  hitended  tbe  decree  to  be  a  ihaal  adju- 
dication, even  as  to  her  rights,  or  it  would 
not  have  been  entered  at  the  time  of  or  after 
she  tendered  her  answer.  On  an  inspection 
of  the  whole  record,  it  is  plain  that  she  is  a 
necessary  party  to  the  suit,  as  she  claims  the 
whole  subject-matter  thereof.  The  irregular 
way  in  which  she  was  named  as  a  party  has 
denied  her  a  hearing  in  the  cause.  The  court 
appears  to  have  disregarded  the  answer  of 

A.  H.  West  and  the  depositions  In  support 
thereof,  because  he  was  not  interested  in  the 
subject-matted  of  controversy,  and  to  have 
refused  to  consider  the  answer  of  Jane  West, 
either  because  not  filed  in  time,  or  because 
not  responsive  to  the  allegations  of  the  bUl. 
The  reason,  however,  is  anything  but  plain- 
ly apparent 

The  first  cardinal  question  of  ascertain- 
ment in  every  chancery  suit  before  a  final 
decree,  or  a  decree  settling  the  principles  of 
the  cause.  Is  as  to  whether  all  persons  in- 
terested in  such  decree  are  properly  before 
the  court,  and  have  had  a  hearing  as  to  their 
rights.  Rexroad  v.  McQuain,  24  W.  Va.  82. 
This  is  peculiarly  a  question  for  the  court 
for  the  promotion  of  the  ends  of  justice, 
whether  on  demurrer  at  the  bearing  or  on 
appeal.    Cook  v.  Dorsey,  88  W.  Va.  196^  18  S. 

B.  488.  Not  only  must  a  i>erson  in  Interest 
be  made  a  party,  but  he  must  be  properly  im- 
pleaded. Crlckard  v.  Crouch's  Adm'rs,  41  W.. 
Va.  503,  23  S.  B.  727.  In  the  case  of  Shlnn 
▼.  Board  of  Bducation,  89  W.  Va.  498,  20  8. 
B.  804,  it  was  held  that:  *'Where  a  p«*son 
files  his  petition  asking  to  be  admitted  as  a 
party  defendant  in  a  pending  suit  in  equity, 
in  which  no  allegation  is  made  naming  or  re- 
ferring to  him  in  any  way,  and  no  relief  is 
prayed  against  him,  and  he  is  admitted  to  be- 
come such  party  defendant,  he  does  not  be- 
come a  party  In  the  cause  until  he  is  made 
a  party  by  some  allegation  in  the  bill  as 
amended."  A  person  is  not  properly  a  de- 
fendant to  a  bill  unless  such  bill  contain 
some  allegation  touching  such  person's  rights, 
and  prays  relief  because  thereof.  McCoy  v. 
Allen  et  al.,  16  W.  Va.  724.  In  the  present 
case  the  court  permitted  the  amendment  of 
the  bill  by  the  insertion  of  the  name  of  Jane 
West  in  the  caption  thereof.  She  waived 
process  and  appeared.  The  demurrer  to  the 
bill  was  considered  and  passed  on  by  the 
court,  with  all  the  papers  before  it,  after  the 
name  of  Jane  West  was  inserted  in  the  cap- 
tion thereof.  On  an  examination  of  the  bill 
there  appears  not  a  single  allegation  therein 
touching  the  rights  or  the  property  of  Jane 
West,  nor  is  it  apparent  therefrom  why  she 
is  made  a  party  thereto.  Hence  there  is 
no  allegation  therein  contained  that  calls  up- 
on her  for  an  answer,  or  shows  why  she  is 
made  a  party  thereto.  The  bill  is  therefore 
defective  and  demurrable  as  to  her,  and  the 
court  should  have  required  the  plaintiff  to 
have  amended  the  same  so  as  to  show  cause 
for  bringing  her  before  the  court  Until  it 
was  so  amended  she  could  not  and  would  not 
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be  bound  to  answer  the  same.  The  court' 
should  have  sustained  the  demurrer  to  the 
bill,  and  required  the  plaintUff  to  have  amend- 
ed the  same,  not  alone  by  naming  Jane  West 
as  a  party  defendant  therein,  but  also  by 
making  such  proper  allegations  as  to  her 
rights  in  the  premises  concerning  the  sub- 
ject-matter of  the  suit  and  the  prayer  for  re- 
lief as  would  enable  her  to  properly  present 
her  rights  by  answer,  and  hare  the  same 
properly  adjudicated. 

It  Is  proper  to  say  here  that  when  excep- 
tions are  filed  to  depositions  because  taken 
before  issue  made  up  on  answer  filed  the 
court  should  first  determine  such  exception 
before  hearing  the  cause,  so  as  to  alTord 
opportunity  to  retake  such  depositions,  if  nec- 
essary. While  due  diligence  is  required,  snap 
Judgment  should 'not  be  permitted  in  any  case 
in  chancery,  but  all  proceedings  should  be 
carried  on  and  molded  to  meet  the  ends  of 
Justice,  the  primary  object  of  all  litigation, 
which  it  is  the  duty  of  the  court  to  attain, 
if  possible. 

The  decree  complained  of  is  reversed,  the 
demurrer  to  the  bill  sustained,  with  leave  to 
plaintiff  to  file  an  amended  bill  making  the 
appellant  Jane  West  a  party  thereto  by  suit- 
able allegations  as  to  her  interests  and  rights 
therein  contained,  and  for  further  proceed- 
ings acGOTdlng  to  the  rules  of  equity. 


(65  W.  Va.  896) 

BARRBTT  v.  RALEIGH  COAL  &  COKE  GO. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 
March  22,  1901.) 

DEMUBBBB  TO  BVIDEZVCE  —  JUDGMENT— APPEAL 

— REVIEW— BBEAGH  OF  CONTBACT— 

DAMAGES. 

1.  In  treating  a  demurrer  to  evidence  as  on  a 
verdict  of  a  jury  in  favor  of  the  demnrree,  the 
court  should  be  governed  by  the  rules  and  prin- 
ciples establisheo  in  the  case  of  Johnson  v. 
Bums,  20  S.  B.  686,  89  W.  Va.  658,  and  not 
the  old  rules  and  principles  thereby  superseded 
and  rendered  obsolete. 

2.  On  demurrer  to  evidence,  if  it  be  conflicting, 
judgment  in  favor  of  the  demurree  should  be 
given,  unless  the  evidence  plainly  and  decidedly 

preponderates  in  favor  of  demurrant  on  some 

iedsive  point 

8.  On  demurrer  to  evidence,  if  the  evidence, 
though  conflicting,  plainly  and  decidedly  pre- 
ponderates in  favor  of  the  demurrant  on  some 
decisive  point,  the  demurrer  should  be  sustained, 
and  judgment  should  be  given  for  the  demur- 
rant. 

4.  On  a  demurrer  to  evidence,  although  the 
evidence  in  favor  of  the  demurree  may  be  weak, 
doubtful,  or  questionable,  the  demurrer  will  be 
overruled,  unless  on  some  decisive  point  at  is- 
sue the  evidence  in  favor  of  the  demurrant 
plainly  and  decisively  preponderates  over  the 
evidence  as  to  the  same  point  in  favor  of  the 
demurree. 

5.  When  the  circuit  court  has  found  for  the 
plaintiff  on  a  demurrer  to  evidence  by  the  de- 
fendant, this  court  will  not  disturb  such  finding, 
unless  it  is  against  the  plain  and  decided  pre- 
ponderance of  the  evidence,  or  is  wholly  without 
evidence  to  support  it. 

6.  A  plaintiff  contractor  who  sues  for  the  prof- 
its on  his  contract,  which  he  was  prevented  from 
fulfilling  by  bis  employer,  without  fault  on  his 
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part,  is  entitled  to  recover  the  full  oonsideratloa 
for  such  contract,  less  the  expense  of  fulfilling 
the  same. 

7.  Plaintiff  In  such  a  case  is  not  bound  to 
prove  what  his  profits  would  have  been  with 
absolute  certainty,  but  only  with  such  reason- 
able certainty  as  will  satisfy  a  jury  as  to  the 
reasonableness  of  his  demand  or  estimate.  Re- 
mote or  doubtful  contingencies  are  insufficient 
to  destroy  the  reasonable  certainty  of  such  de- 
BUind. 

8.  A  judgment  in  favor  of  demurree  on  con- 
flicting evidence  will  not  be  disturbed,  unless 
upon  a  plain  legal  ground,  sufficient  to  preclude 
any  recovery  on  the  part  of  the  demurree. 

(Syllabus  by  the  Gourt) 

Error  to  Gircuit  Gourt,  Raleigh  Gounty;  J. 
M.  Sanders,  Judge. 

Action  by  Leon  Barrett  against  the  Raleigh 
Goal  &  Goke  Gompany.  Judgment  for  plain- 
tiff.   Defendant  brings  error.   Affirmed. 

See  41  S.  B.  220. 

John  H.  Hatcher  and  W.  A.  French,  for 
plaintiff  in  error.  Broun  &  Ball,  W.  L.  Ash- 
by,  and  A.  A.  Lilly,  for  defendant  in  error 

DENT,  J.  The  Raleigh  Goal  &  Goke  Gom- 
pany complain  of  a  judgment  of  the  circuit 
court  of  Raleigh  county,  rendered  against  it 
on  the  28th  day  of  July,  1003,  for  the  sum 
of  $930,  at  the  suit  of  Leon  Barrett  The 
plaintiff  obtained  a  judgment  on  a  former  trial, 
which  was  brought  here  by  the  defendant 
and  reversed.  Barrett  v.  Goal  Go.,  61  W.  Va. 
416,  41  S.  E.  220,  00  Am.  St  Rep.  802.  On  a 
second  trial,  the  jury  rendered  a  second  ver- 
dict in  favor  of  the  plaintiff,  which,  on  motion 
of  the  defendant,  was  set  aside  by  the  drcoit 
court  On  the  thhrd  trial  the  defendant  prob- 
ably fearing  an  adverse  verdict  against  it 
which  might  not  be  set  aside,  demurred  to  the 
evidence,  so  as  to  cast  on  the  court  the  duty 
of  deciding  the  law  of  the  case  applicable  to 
the  evidence.  The  circuit  court  overruled  the 
demurrer,  and  entered  judgment  for  the  de- 
fendant; hence  this  writ  of  error. 

The  first  question  that  presents  Itself  is  as 
to  what  rule  should  govern  in  cases  of  de- 
murrer to  evidence,  the  new  rule  of  Mapel 
V.  John.  42  W.  Va.  30,  24  S.  B.  608,  32  L.  R. 

A.  800,  67  Am.  St  Rep.  830;  supported  by 
Talbott  V.  Raihroad  Co.,  42  W.  Va.  560,  26  8. 

B.  311,  and  Teel  v.  Ohio  R.  R.  Go.,  49  W.  Va. 
85,  38  S.  B.  618,  or  the  old  rule  as  held  in 
Shaver  v.  Edgell,  48  W.  Va.  502,  37  S.  B. 
664,  sustained  by  Hogg's  Readings  &  Forms, 
637.  Or  can  and  should  these  rules  be  recon- 
ciled to  mean  virtually  the  same  thing,  ex- 
cept that  the  old  rule  is  modified  by  the  hold- 
hig  of  this  court  in  the  case  of  Johnson  v. 
Bums,  39  W.  Va.  658,  20  S.  B.  686.  In  the 
case  of  Shaver  v.  Edgell,  48  W.  Va.  612,  87 
S.  B.  668,  Judge  Brannon  says:  *'I  hesitate 
not  to  say  that  if  this  case  had  been  wholly 
left  to  the  jury,  and  it  had  found  a  verdict  for 
the  defendant,  the  conrt  must  have  set  it 
aside  as  unwarranted  by  the  evidence,  and, 
this  being  so,  the  circuit  court  in  this  case 
was  warranted  in  giving  judgment  for  the 
plaintiff  upon  the  demurrer.    Qunn  v.  Ohio 
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River^R.  R.  Co.,  42  W.  Ya.  681  [26  S.  B.  546, 
36  L.  R.  A.  575]."  In  the  latter  case  it  Ui 
said:  ''If  the  evidence  Is  such  that.  If  there 
were  a  verdict  In  favor  of  the  demnrree^  the 
court  ought  not  to  set  It  aside  then  on  dfr- 
muirer  to  the  evidence,  the  court  ought  to 
give  Judgment  against  the  demurrant"  Both 
these  cases  were  decided  since  the  case  of 
Johnson  v.  Bums^  cited.  Hence,  when  they 
use  the  word  "verdict,"  they  mean  a  verdict 
determhied  according  to  the  rule  laid  down 
in  the  latter  case,  and  not  the  rule  existing 
prior  to  that  time.  The  old  rule  regarding  the 
review  of  a  verdict  of  a  ju^y  was  modified,  by 
the  holding  in  the  case  of  Johnson  v.  Bums, 
to  suit  the  statutory  requirement  that  the 
court  should  consider  the  whole  of  the  evi- 
dence certified,  and  thereby  incidentally  mod- 
ified the  rule  relating  to  the  consideration  of 
the  evidence  on  demurrer,  and  this  is  the  new 
rule  established  in  the  case  of  Mapel  v.  John. 
To  hold  otiierwise  we  must  say,  in  cases  of  de- 
murrer to  evidence,  that  when  the  word  '•ver^ 
diet* *  is  used  it  is  according  to  its  ancient  ef- 
fect prior  to  the  decision  of  Johnson  v.  Bums. 
This  would  make  unnecessary  confusion  be- 
tween the  present  rule  relating  to  motions  to 
set  aside  the  verdicts  of  juries,  the  motion  to 
exclude  the  evidence,  the  motion  to  direct  a 
verdict  and  a  demurrer  to  the  evidence,  all  of 
which  motions  should  be  governed  by  the 
same  principles  of  law,  and  this  is,  that, 
where  the  evidence  plainly  preponderates  in 
favor  of  a  litigant,  he  is  entitled  to  judgment 
If  the  evidence  so  plainly  preponderates  in 
favor  of  the  demurrant  that  a  verdict  of  a 
jury  in  favor  of  the  demurree  would  be  set 
aside,  then  the  court  will  sustain  the  demurrer 
and  give  judgment  for  the  demurrant  other- 
wise the  judgment  must  be  for  the  demurree. 
This  verdict  must  be  govemed  by  the  new 
standard  /established  by  the  case  of  Johnson  v. 
Bums,  and  not  the  old  standard  that  was 
thereby  modified.  On  the  subject  of  the  con- 
filct  of  evidence,  the  mle  then  would  be  that 
all  the  evidence  of  the  demurrant  in  oonfliet 
with  the  evidence  of  the  demurree  should  be 
rejected,  unless  the  confiicting  evidence  of  the 
demurrant  so  plainly  preponderates  over  the 
evidence  of  the  demurree  that  if  there  were  a 
verdict  in  favor  of  the  latter  it  would  be  set 
aside,  and  in  such  case  the  demurrer  must  be 
sustained.  For.if  the  evidence,  although  con- 
flicting, plainly  prepondorates  in  favor  of  the 
demurrant  judgment  should  be  entered  ac- 
cordingly. This  makes  judgments  on  demur- 
rers to  evidence  harmonize  with  the  later  de- 
cisions founded  on  the  verdicts  of  juries,  fol- 
lowing the  case  of  Johnson  v.  Burns.  Miller  v. 
White,  46  W.  Va.  68,  88  8.  B.  332,  76  Am. 
8t  Rep.  791;  Limer  v.  Traders'  Co.,  44  W.  Va. 
175,  28  S.  B.  780;  Davidson  v.  Railway  Ca, 
41  W.  Va.  407,  23  8.  B.  593.  Following  this 
rule,  the  judgment  in  favor  of  the  demurree 
in  this  case  cannot  be  disturbed  unless  the 
evidence,  though  conflicting,  plainly  and  de- 
cidedly preponderates  in  favor  of  the  demur-  | 
rant  or  the  evidence  of  the  demurree  is  for  } 


some  reason  legally  insufficient  to  sustain  the 
judgment 

The  flrst  question  raised  by  the  demur- 
rant is  that  the  writing  introduced  by  the  de* 
fendant  is  not  a  completed  contract  binding 
on  the  defendant  because  not  signed  by  its 
president  and  sealed  with  its  corporate  seal, 
but  is  only  signed  by  its  superintendent  Wil- 
liam Lang.  Nevertheless  it  was  received  and 
held  by  the  company,  and  acted  on  between 
the  parties,  as  a  completed  contract,  and  on 
the  former  appeal  to  this  court  no  such  objec- 
tion was  interposed,  but  the  contract  was  ad- 
mitted, BO  that  the  court  cannot  do  otherwise 
than  treat  it  as  a  binding  contract  between 
the  parties  thereto,  and  a  jury  would  have  the 
right  to  flnd  that,  it  was  ratified  and  confirm- 
ed by  the  conduct  of  the  parties  in  relation 
thereto,  and  such  finding  could  not  be  dis- 
turbed. 

The  plaintlfTs  case  is  that  he  was  to  make 
and  bum  500,000  bricks  for  the  defendant,  at 
the  price  of  $5  per  thousand,  to  the  satisfac- 
tion of  the  superintendent,  on  the  defoidanf  s 
land;  the  defendant  to  furnish  the  clay  and 
the  coal  necessary  to  bum  the  bricks;  that  be 
proceeded  to  get  ready  to  make  and  bum  the 
whole  amount  of  brick  by  preparing  the  yard 
and  securing  the  necessary  implements:  that 
he  made  and  bumed  sixty  thousand  (60,000) 
of  audi  brick;  that  he  was  then  notified  by  the 
then  superintendent  Mr.  Bunn,  not  to  make 
any  more  brick,  as  the  company  had  all  the 
brick  it  needed,  and  more,  too;  that  he  then 
saw  the  president  who  told  him  not  to  make 
any  more  brick,  that  when  they  needed  any 
more  they  would  make  another  contract,  and 
that  plaintiff's  contract  was  a  mere  memoran- 
dum, not  binding  on  the  defendant;  that  plain- 
tiff answered  that  he  would  see  whether  it 
was  not  a  binding  contract,  and  refused  to 
sign  a  receipt  in  full  on  payment  of  his  hands 
for  the  labor  performed  by  them,  claiming 
that  the  defendant  should  pay  him  for  the 
preparation  made  for  making  the  600,000 
brick.  This  the  defendant  refused  to  do.  The 
plaintiff  then  brought  this  suit,  claiming  as 
due  him  a  prospective  profit  of  $2  per  thou- 
sand on  the  whole  600,000  brick,  deducting 
therefrom  the  amount  already  received  by 
him,  leaving  a  balance,  with  interest  as  as- 
certained by  the  jury,  amounting  to  $920. 
The  plaintiff's  proof  undoubtedly  sustains 
the  plaintiff's  contentions,  and  the  only  ques- 
tion presented  for  the  court  is  as  to  whether, 
as  to  any  material  and  controverted  point, 
the  evidence,  of  the  defendant  phiinly  and 
decidedly  preponderates. 

Defendant's  second  position  la  that  Mr. 
Bunn  had  no  authority  to  stop  Mr.  Barrett 
from  completing  his  contract  and  that  in 
fact  neither  what  Mr.  Bunn  nor  Mr.  Lucado, 
the  president  of  the  company,  said  to  him 
was  a  sufficient  breach  of  the  contract  to  au- 
thorise the  plaintiff  to  stop  work  thereunder. 
On  these  propositions  the  feigned  verdict  is 
for  the  plaintiff,  and  the  plain  and  decided 
preponderance  of  the  evidence  does  not  con- 
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trovert  the  same.  On  the  contrary.  It  is  fully 
Bostftjned  by  the  evidence,  for  it  shows  that 
the  defendant  iiad  changed  its  superintend- 
ent, and  with  him  its  plans  for  future  work, 
and  therefore  did  not  intend  or  need  to  carry 
out  its  contract  with  plaintiff. 

Defendant's  third  position  Is  that  if  the 
contract  is  held  valid,  and  that  the  defendant 
has  broken  the  same,  such  breach  is  warrant- 
ed by  the  inability  of  the  plaintiff  to  make 
such  brick  as  are  specified  in  the  contract 
This  is  an  after  consideration,  and  was  not 
given  to  plaintiff,  at  the  time  it  refused  to  per- 
mit him  to  proceed  with  his  contract,  as  a 
reason  for  such  refusal.  Plaintiff's  answer  to 
this  is  that  he  made  Just  as  good  brick  bb 
could  be  made  with  the  clay  and  coal  fur- 
nished him  by  the  defendant,  and  that  the 
defendant  had  accepted  those  already  made, 
and  did  not  interpose  this  objection  until  after 
suit  was  brought,  and  that  the  bricks  could 
have  been  sold  to  other  parties  for  ^  per 
thousand,  but  the  defendant  refused  to  allow 
them  to  be  sold.  On  this  proposition  the  evi- 
dence is  conflicting,  and  does  not  plainly  and 
decidedly  preponderate  in  favor  of  the  defend- 
ant, 80  as  to  overthrow  the  feigned  .verdict 
In  favor  of  the  plaintiff. 

The  defendant's  fourth  position  is  that  the 
plaintiff  has  not  shown  in  his  evidence  that  his 
profits  would  have  amounted  to  $2  per  thou- 
sand, but  that  the  evidence  shows  that,  if  he 
had  been  permitted  to  fulfill  his  contract,  he 
would  have  suffered  a  loss  instead  of  gaining 
a  profit  On  this  question  also  the  evidence 
Is  conflicting,  and  the  plain  and  decided  pre- 
ponderance is  not  in  favor  of  the  defendant 
The  court  is  not  able  to  say  how  a  Jury  would 
have  found  on  this  question,  but,  the  defend- 
ant having  admitted  tliat  such  finding  would 
have  been  against  it,  the  court  cannot  say 
that  such  finding  was  opposed  to  the  plain 
and  decided  preponderance  of  the  evidence. 

It  is  sufficient  to  say  that  plaintiff's  own 
evidence  fully  sustains  his  case,  if  there  was 
no  other  evidence  in  the  case.  His  evidence 
is  contradicted  to  some  extent  by  the  witness- 
es for  the  defendant,  but  it  is  supported  by 
his  own  witnesses.  As  to  the  credibility  of 
witnesses,  the  Jury  is  ordinarily  the  sole 
Judge.  Smith  v.  N.  &  W.  Ry.  Co.,  48  W.  Va. 
69,  35  S.  B.  834;  Trump  v.  Coke  Co.,  46  W. 
Va.  238,  32  S.  E.  1035;  Young  v.  Raihroad  Co., 
44  W.  Va.  218,  26  S.  E.  032;  Sisler  v.  Shaffer, 
43  W.  Va.  769,  28  S.  B.  721;  Akers  v.  De  Witt, 
41  W.  Va.  229,  23  S.  B.  6G9.  With  the  credi- 
bllity  of  witnesses  the  court  has  nothing  to  do 
on  a  demurrer  to  evidence,  as  a  general  rule, 
for  the  demurrer  admits  the  credibility  of  the 
demurree's  witnesses  as  established.  If  the 
defendant  had  stopped  the  plaintiff  from  ful- 
filling his  contract  for  the  reason  that  he  was 
unable  to  make  and  bum  brick  to  its  satisfac- 
tion, and  had  given  him  such  reason  for  so 
•topping  him.  the  plaintiff  might  have  had 
no  cause  of  action,  but  it  stops  him  be- 
cause it  does  not  need  any  more  brick,  be- 
cause, apparently,  of  a  change  of  superin- 


tendent and  plans,  without  giving  him  any 
other  reason,  and  then,  after  it  is  sued  oa 
its  contracts,  it  sets  up  the  various  after- 
considered  pretexts  that  there  was  no  bind- 
ing contract  that  its  servants  did  not  stop 
the  execution  of  the  contract,  that  plain- 
tiff could  not  make  good  brick,  and  that  plain- 
tiff would  have  lost  money  if  permitted  to 
execute  the  contract  These  are  contradicto- 
ry, evasive  issues,  instead  of  meeting  plaintiff 
with  a  square  issue;  yet,  if  any  of  them  were 
fully  sustained  by  a  clear  and  decided  pre- 
ponderance of  the  testimony,  a  Jury  would 
have  been  bound  jto  have  found  in  favor  of 
the  defendant  They  were  thence  submitted 
to  different  Juries.  The  first  two  found  for 
the  plaintiff,  and  the  defendant  virtually  ad- 
mits that  the  third  would  have  done  like- 
wise. It  may  be  that  the  Juries  were  moved 
by  the  apparent  lack  of  fairness  on  the  part 
of  the  defendant  in  dealing  with  the  plaintiff. 
But  however  this  may  be,  the  evidence  being 
decidedly  conflicting,  and  the  facts  being  de- 
termined by  the  demurrer  in  favor  of  the 
plaintiff,  there  is  no  question  of  law  presented 
by  the  evidence  that  will  enable  this  court 
to  say  that  the  circuit  court  erred  in  overrul- 
ing the  demurrer  to  the  evidence  and  entering 
Judgment  for  the  plaintiff. 

The  damages  appear  to  be  excessive.  This 
was  a  question  for  the  Jury,  and  not  for  the 
court  and  the  defendant  made  no  motion  to 
set  aside  the  verdict  because  of  excessive 
damages,  if  such  motion  was  even  proper,  on 
the  return  of  the  third  verdict.  • 

Defendant  dahns  that  the  damages  are 
speculative,  and  not  certain.  Beatty  Lumber 
Co.  V.  W.  XJ.  TeL  Co.,  62  W.  Va.  410,  44  S.  B. 
809;  Douglass  v.  RalhK)ad  Co.,  51  W.  Va.  623, 
41  S.  B.  911;  Bodkin  v.  Arnold,  48  W.  Va.  108, 
85  S.  E.  980;  Hare  v.  Parkersburg,  24  W.  Va. 
554;  James  v.  Adams,  8  W.  Va.  568.  In  the 
case  of  United  States  v.  Behan,  110  U.  S. 
339,  4  Sup.  Ct  81,  28  L.  Ed.  168,  the  rule 
is  stated  to  be,  in  case  a  contractor  sues  for 
the  profits  on  a  contract  which  he  is  prevent- 
ed from  fulfilling  by  breach  of  his  employer, 
without  fault  on  his  part  the  differeifece  be- 
tween the  cost  of  doing  the  work  and  what 
he  was  to  receive  for  it  8  Sunderland  pn 
Damages,  S  713;  B.  &  O.  R.  R.  Co.  v.  Stew- 
art &  Co.,  79  Md.  487,  29  Atl.  964.  The  plain- 
tiff is  not  bound  to  prove  such  profits  with 
absolute  certainty,  but  with  only  reasonable 
certainty,  and  the  fact  that  the  employer 
might  reject  the  work  as  not  done  to  his  sat- 
isfaction, when  completed,  would  not  render 
such  profits  uncertain,  especially  if  the  con- 
tractor might  get  a  larger  price  for  ttie  brick 
when  completed  than  his  employer  agreed  to 
pay  him  for  the  same.  There  is  evidence 
tending  to  show  thi^t  the  plaintiff  could  have 
received  $6  per  thousand  for  the  brick  made 
and  burned,  if  the  defendant  had  rejected 
the  same  absolutely  and  permitted  him  to  sell 
them.  The  defendant  had  no  right  to  reject 
the  brick  as  not  according  to  the  contract  and 
at  the  same  time  retahi  the  same  and  refuse 
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the  plaintiff  the  right  to  sell  and  make  his 
expendituies  therefrom.  If  the  brick  were  re- 
jected, plaintiff  was  entitled  to  a  lien  thereon 
for  the  money,  time,  and  labor  expended  in 
producing  them,  although  the  defendant  might 
be  entitled  to  hold  them  for  its  advances. 
The  probability  that  the  defendant  might  have 
rejected  all  the  brick  when  completed,  and 
that  the  plaintiff  would  have  thereby  sustain- 
ed the  complete  loss  thereof  is  too  uncertain 
a  contingency  to  render  plaintiff's  estimate  of 
bis  profits  so  uncertain  as  to  prevent  a  recov- 
try  therefor.  AH  that  the  plaintiff  was  re- 
quired to  prove  was  that  the  profits  claimed 
were  reasonably  certain  to  have  been  realized 
but  for  the  wrongful  act  of  the  defendant  B. 
&  O.  R.  R.  Co.  V.  Stewart  Sc  Co.,  dted. 

Defendant  claims  that  the  evidence  shows 
that  the  plaintiff  would  have  incurred  a  loss 
Instead  of  realising  a  profit  out  of  his  con- 
tract, and,  impliedly,  that  defendant  deserves 
a  reward  for  stopping  him.  Instead  of  being 
compelled  to  pay  his  estimated  profits.  Thia 
might  have  been  urged  before  a  jury,  as  the 
evidence  is  confiicting,  but  It  is  not  a  ques- 
tion for  the  coTurt,  unless  it  Is  clearly  and  de- 
cidedly plain  that  the  plaintiff  would  have 
suffered  loss  Instead  of  having  made  a  profit 
on  bis  oontract  The  court  cannot  so  deter- 
mine. 

The  various  questions  raised  by  the  defend- 
ant axe  questions  of  fact,  dependent  on  the 
evidence,  which  Is  highly  contradictory  and 
confiicting,  and  on  most  material  points  fa- 
vorable to  the  plaintiff.  For  this  court  to 
overrule  the  circuit  court  and  sustain  the  de- 
murrer to  the  evidence,  the  court  must  hold 
that  the  evidence  plainly  does  not  justify  a 
judgment  in  favor. of  the  plaintiff  for  any 
sum  whatever.  The  defendant  has  placed  it- 
self in  the  position  of  saying  to  the  court,  "If 
the  plaintiff  is  entitled  to  any  recovery,  he  is 
entitled  to  the  full  amount  of  the  condition- 
al verdict  of  the  jury." 

The  character  of  the  evidence  in  this  case 
as  to  the  binding  force  of  the  contract,  the  al- 
leged breach  thereof,  the  ability  of  the  defend- 
ant to  fulfill  it,  for  the  want  of  experience, 
lack  of  means,  or  character  of  material  to  be 
used,  or  the  satisfactory  character  of  the  work 
already  done,  and  as  to  whether  there  would 
result  a  profit  or  loss,  and  the  amount  there- 
of, demanded  a  submission  to  a  jury  as  the 
proper  triers  of  all  such  and  similar  questions 
of  fact,  and  the  jury's  verdict  rendered  on  a 
fair  hearing,  should  have  ended  the  contro- 
versy. As  to  the  questions  of  fact— and  these 
axe  all  that  are  left  for  consideration— on 
coniilcting  testimony  of  witnesses,  the  plaintiff 
was  entitled  to  a  trial  by  jury,  and  the  de- 
fendant could  not  deprive  him  of  such  trial 
by  demurring  to  the  evidence,  unless  it  could 
present  a  plain  legal  ground,  not  subject  to 
disputed  questions  of  fact  which  would  pre- 
clude any  recovery  on  the  part  of  the  plaintiff. 
No  such  decisive  legal  ground  appearing,  this 
court  must  affirm  the  judgment  of  the  circuit 
court 


(66  W.  Va.  429) 
ANDERSON  v.  DAVIS  &  OULD  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  22,  190i.) 

PATICENT  —  EVIDENCE  —  RECEIPT  —  IMFBAOH- 

MSNT— ICABBIED    WOMAN— LIABILITIES— 

FAICILT    SUPPLIES. 

1.  Casual  admissions  alone,  although  in  writ- 
ing, are  insufficient  to  show  payment  of  an  ac- 
ki^owledged  debt  when  payment  is  denied,  and 
the  debtor,  being  called  upon  to  prove  it  fails 
to  testify  or  introduce  other  evidence. 

2.  A  receipt  purporting  to  be  in  full  of  rent  of 
real  estate  to  a  specified  date,  or  other  account 
Is  only  prima  facie  proof  of  settlement  and 
may  be  overcome  by  contradictory  evidence,  and 
no  rale  of  universal  application  as  to  the  nature 
and  sufficiency  of  such  evidence  can  be  formulat- 
ed. 

8.  The  husband  being  the  head  of  the  family, 
and  under  a  legal  duty  to  support  it.  the  sep- 
arate estate  of  the  wife  is  not  liable  for  an 
account  for  family  necessaries  supplied  by  a 
merchant  when  it  is  not  shown  that  she  has 
agreed  to  pay  for  them,  or  estopped  herself  from 
denying  liability  therefor. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Mercer  County  : 
J.  M.  Sanders,  Judge. 

BUI  by  J.  M.  Anderson,  trustee,  against 
Davis  &  Ould  and  others.  From  the  decree, 
plaintiff  and  defendant  Huff,  Andrews  ft 
Thomas  Company  appeaL    Afi^med« 

R.  C.  ft  B.  McClaugherty,  Anderson  ft  Bas- 
ley,  and  Henson  ft  Mason,  for  appellants.  W. 
Walter  McClaugherty,  for  appellees. 

POFFBNBARGBR,  P.  Two  appeals  fkom 
the  same  decree  of  the  circuit  court  of  Mer- 
cer county  have  been  taken  in  the  chancery 
cause  of  J.  M.  Anderson^  Trustee,  v.  Davis  ft 
Culd  et  aL,  one  by  the  phiintiff,  Anderson, 
trustee,  and  the  otb^  by  Huff,  Andrews  ft 
Thomas  (Company,  both  of  which  present  the 
same  question  on  the  merits  of  the  case.  On 
the  7th  day  of  May,  1000,  Davis  ft  Ould,  part- 
ners doing  a  mercantile  business  in  the  dty 
of  Bluefield,  made  a  general  assignment  for 
the  benefit  of  thehr  creditors  by  conveying  all 
their  property  to  J.  M.  Anderson,  trustee. 
Later  the  trustee  brought  this  suit  to  con- 
vene all  the  creditors,  and  determine  the 
amounts  and  priorities,  if  any,  of  the  debts 
due  from  the  firm;  making  Mary  O.  Lusk  a 
defendant,  along  with  numerous  other  credi- 
tors. She  answered  the  bUl,  setting  up  claims 
for  rent  of  the  room  in  which  the  firm  car- 
ried on  its  business,  amounting,  in  the  aggre- 
gate, to  $768.50.  Of  this  sum,  $240  was 
charged  as  the  rent  from  May  15, 1886,  to  May 
14, 1897,  inclusive,  and  the  residue,  of  $52a50, 
as  the  rent  from  May  14,  1807,  until  May  8, 
1900.  In  addition  to  this,  she  claimed  $22.50 
as  rent  due  from  the  trustee  for  the  use  of 
the  room  from  May  8,  1900,  until  June  21, 
1000.  She  averred  that  of  the  amount  so 
due  to  her,  she  had  assigned  about  $80  to 
W.  Walter  McClaugherty,  out  of  which  he  was 
to  pay  a  judgment  in  favor  of  B.  Levering  ft 

f  2.  See  Payment,  vol.  O,  Cent.  Dia.  |  229 
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Ck>.  for  $63.40,  with  Interest  and  costs  there- 
on; a  judgment  in  favor  of  the  American 
Thread  Company  for  $20.34,  with  interest  and 
costs;  whatever  individual  account  or  claim 
he  might  liave  against  her;  and  the  balance, 
if  any,  to  her  or  her  order.  There  was  a  ref- 
erence to  a  commissioner,  who  refused  to  al- 
low Mrs.  Lusk  anything,  but,  on  exceptio.n 
to  his  report,  the  court  disapproved  his  action 
in  respect  to  said  claim,  sustained  the  excep- 
tion, and  allowed  her  the  sum  of  $550,  and 
adjudged  that  $196.20,  part  of  said  sum  of 
$550,  being  one  year's  rent  of  said  room,  was 
the  first  lien  on  the  assets  of  the  firm.  From 
80  much  of  the  decree  as  allows  this  sum  to 
Mrs.  Lusk,  and  gives  her  the  lien  aforesaid, 
the  trustee  and  Huff,  Andrews  &.  Thomas 
Company  have  appealed.  Huff,  Andrews  & 
Thomas  Company  show  that  their  claim  was 
$1,145.56,  on  which  they  would  have  received 
a  dividend  of  60%  per  cent,  equal  to  $57a50, 
but  for  the  allowance  aforesaid  to  Mrs.  Lusk, 
in  consequence  of  which  their  dividend  was 
reduced  to  41.56  per  cent,  yielding  them  only 
$476.  Claiming  a  loss  of  $102.50  to  them  by 
reason  of  said  allowance,  they  appeal. 

A  dismissal  of  the  appeal  of  Anderson,  trus- 
tee, is  urged  upon  the  ground  that  he  has  not 
safflcient  interest  in  the  controversy  between 
the  creditors  to  enable  him  to  sustain  an  ap- 
peaL  The  suggestion  in  this  connection  is 
that  by  resisting  the  allowance  of  a  claim  of 
a  creditor,  under  the  circumstances  of  the 
case,  the  debtors  being  insolvent,  he  intermed- 
dles, without  warrant  or  authority,  In  the  con- 
troversy between  creditors.  This  is  a  misap- 
prehension of  the  duties  and  office  of  a  trustee 
in  such  case.  In  tbe  application  of  the  as- 
sets conveyed  to  him,  he  is  not  only  respon- 
sible to  the  creditors,  but  also  represents  the 
debtor,  having  full  authority  to  sue  for  and 
collect  such  claims  as  constitute  part  of  tbe 
assets,  and  to  resist  the  payment  of  unjust  or 
illegal  demands  asserted  agahist  them.  His 
status  is  strikingly  analogous  to  that  of  an 
administrator  or  an  executor.  In  respect  to 
sucb  assets,  he  is  the  only  person  who  can 
sue  or  be  sued  at  law.  While  the  claims  of 
creditors  conflict  with  one  another,  each  proa- 
ecutes  his  action  or  claim  directly  against  the 
trustee  or  the  funds  and  property  in  his 
hands,  and  only  incidentally  against  the  de- 
mands of  other  creditors.  The  creditor  unites 
with  the  trustee  in  the  defense  of  the  assets 
against  other  demands.  It  is  well  settled  that 
an  executor  may  prosecute  an  appeaL  Ward 
V.  Brown,  53  W.  Ya.  227,  44  S.  B.  488;  Shhv 
ley  V.  Healds,  84  N.  H.  407;  Smith  v.  Sher- 
man, 4  Cush.  (Mass.)  411;  Bellow's  Estate,  60 
Vt  224,  14  Atl.  697;  Fairfax  v.  Fairfax,  7 
Gratt.  36.  Executors,  administrators,  and 
tinistees  in  deeds  of  trust  executed  for  the  ben- 
efit of  creditors  hold  the  legal  title  to  the 
estate  In  their  hands,  and,  at  law,  are  the  only 
persons  who  can  sue  and  be  sued  in  respect 
thereto.  As  the  trustee  is  the  only  person 
who  can  be  sued,  he  is  a  proper  person  to  de- 
fend, and  his  resort  to  an  appellate  court  is 


but  a  continuation  of  the  defense  made  in  the 
lower  court  Though,  In  equity,  those  wha 
hold  the  beneficial  interest  must  be  made  par- 
ties, the  legal  title  of  the  fiduciary  is  nev^- 
theless  respected.  He  therefore  clearly  baa 
the  right  to  appeal,  and,  in  doing  so,  repre- 
sents the  estate,  for  the  benefit  of  all  who  are 
interested  in  it  Saunders  v.  Waggoner,  82 
Ya.  816.  It  Is  not  intended  here  to  intimate 
that  the  trustee  represents  his  assignee  p&r- 
sonally.  A  decree  or  Judgment  against  the 
trustee  only  would  bind  only  the  fund  or 
property  in  his  hands. 

Said  sum  of  $240  arose  under  a  written  con- 
tract of  rental  for  one  year  as  aforesaid.  On 
the  1st  day  of  June,  1897,  another  contract 
in  writing  was  made  for  one  year  at  $15  per 
month,  and  after  the  expiration  of  said  year 
the  lessees  held  over  until  the  date  of  the  as* 
signment  The  amount  of  rent  claimed  to 
have  accrued  to  Mrs.  Lusk  is  not  controvert- 
ed, but  it  is  insisted  that,  by  reason  of  pay- 
ments and  credits  given  on  a  store  account 
nothing  remains  due  her.  In  her  answer  and 
deposition  she  fails  to  state  the  exact  amount 
due,  giving  as  a  reason  for  her  failure  her  ig- 
norance of  the  exact  state  of  the  account 
The  management  of  the  business  was  in- 
t;rusted  to  her  husband,  W.  I.  Lusk,  who  in- 
sists in  his  deposition  that  there  is  a  consid- 
erable balance  due  his  wife,  but  that  he  does 
not  know  the  amount  Nor  does  the  trustee 
prove  by  his  assignors  or  any  witness  the 
amount  paid  on  account  of  the  rent  On  that 
subject  they  do  not  testify.  Neither  Davis 
nor  Ould  testified  at  all.  The  contract  of 
June  1,  1897,  provided  for  the  payment  of 
part  of  the  rent  thereunder  upon  a  note  held 
by  the  lessees,  and  the  balance  to  W.  O.  P<^- 
lock,  local  agent  of  the  Holston  National 
Building  &  Loan  Association.  Whether  any- 
thing was  paid  on  the  note  does  not  appear. 
Pollock  files  a  statement  showing  that  he  re- 
ceived from  Mrs.  Lusk,  for  the  building  asso- 
ciation, in  the  years  1897,  1898,  and  1899. 
$287.72.  A  receipt  for  $60  is  produced,  and 
an  order  payable  to  a  third  party  for  $20  is 
mentioned;  but  whether  it  was  paid  out  of 
the  rent  is  uncertain,  as  W.  L  Lusk  testifies 
that  he  paid  something  on  it,  and  the  balance 
is  not  shown  to  have  been  paid.  THe  api>el- 
lant  relies,  however,  upon  certain  facts.  In 
the  nature  of  admissions,  tending  to  show  that 
there  was  only  about  $80  due  and  unpaid  on 
account  of  the  rent  at  the  date  of  the  assign- 
ment One  of  these  is  the  receipt  for  $80, 
above  mentioned,  which  reads  as  follows: 
"Received  of  Davis  &  Ould  $60.00,  sixty  dol- 
lars, in  full  for  rent  to  May  1, 1899.  Mary  O. 
Lusk,  per  W.  I.  Lusk."  Said  W.  I.  Lusk  says 
the  words  "in  full  for  rent  to  May  1,  1899," 
were  added  to  the  receipt  after  he  signed  it 
as  agent  for  his  wife,  and  later  he  testified 
that  only  the  words  "in  full"  were  so  Inserted. 
He  testifies  also  that  he  had  given  several  re- 
ceipts, but  does  not  remember  how  many,  and 
has  nothing  to  show  Just  how  much  was  paid 
to  him  on  account  of  rent    A  circumstance  re- 
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lied  upon  as  tending  to  proTe  thajb  Mrs.  Liudc 
only  claimed  about  ^SO  after  the  asslgmnent 
18  tbat  abe  sued  out  a  distress  ivarrant  for 
about  tbat  amount  Another  Is  tbat  abfe  ex- 
ecuted to  W.  Walter  McCIaugberty  on  tbe 
20tb  day  of  September,  1900,  tbe  assignment 
for  aboat  $S0  berelnbefore  described,  purport- 
ing to  be  an  assignment  of  all  tbe  rent  due  and 
owing  to  ber  by  tbe  trustee,  Including  every- 
tblng  up  to  and  including  May  7,  1900,  the 
date  of  the  assignment  Another  is  that  on 
a  day  which  does  not  seem  to  be  fixed  by  the 
erldenoe,  W.  I.  Lusk  made  an  alleged  settle- 
ment as  agent  of  his  wife,  with  Davis  and 
the  trustee.  In  which,  among  other  items  cred- 
ited on  the  account  for  merchandise,  is  the 
sum  of  $80  as  rent  up  to  May  8, 1900,  leaving 
a  balance  due  Davis  &  Ould  on  the  store  ac- 
count of  $236.87.  But  Lusk  says  he  has  no 
recollection  of  having  made  such  statement  or 
signing  the  memorandum  at  the  foot  of  the 
account  He  says  Davis,  after  having  taken 
several  drinks  with  him,  took  him  to  the  of- 
fice of  the  trustee,  where  the  credits  were 
made,  but  he  was  so  much  intoxicated  that 
be  does  not  remember  what  transpired  after 
be  went  to  tbe  office.  Anderson,  the  trus- 
tee, testifies  that  he  procured  the  meeting  of 
Lusk  and  Davis  at  his  ofllce,  and  says  that  if 
Lusk  was  drunk,  he  did  not  observe  it  and 
that  though  he  may  have  been  drinking  some, 
he  was  not  so  drunk  he  did  not  know  what 
he  was  doing. 

Are  these  circumstances  sufficient  to  bar 
recovery?  The  amount  of  rent  which  accrued 
to  Mrs.  Lusk  is  undisputed.  Davis  A  Ould 
owe  her  the  amount  she  claims,  if  they  have 
not  paid  it  in  some  way.  The  burden  was 
upon  them  to  show  payment  They  were  vir- 
tually called  upon  to  do  so  in  the  account 
filed  by  Mrs.  Lusk  with  her  deposition  April 
30,  1902,  prior  to  tbe  making  of  the  final  re- 
port of  the  commissioner,  in  which  she  said 
her  account  was  subject  to  any  proper  cred- 
its for  money  paid  her  by  Davis  &  Ould  to 
S.  P.  Gary,  Pollock,  and  to  themselves  on  a 
note  held  by  them  against  her,  amounting  to 
about  $40.  In  it  she  further  said  the  amount 
was  unknovni  to  her,  but  was  left  open  for 
IMtMf  to  be  furnished  by  DavlB  &  Ould.  At 
most  tbe  facts  and  circumstances  relied  up- 
on constitute  evidence  in  the  nature  of  ad- 
missions. They  do  not  show  payments. 
They  are  not  conclusive  by  any  means,  al- 
though written.  The  assignment  is  not  a 
written  agreement  between  Mrs.  Lusk  and 
Davis  &  Ould.  It  is  a  paper  given  to  a  third 
party,  and  is  in  no  sense  a  contract  betwe^i 
Mrs.  Lusk  and  Davis  &  Ould.  She  may  have 
been  laboring  under  some  false  impression  or 
defect  of  recollection  at  the  time  she  executed 
it  and,  if  so,  she  could  overthrow  the  infer- 
ence of  payment  arising  from  its  language. 
She  may  have  assumed  that  Davis  &  Ould 
had  paid  more  money  to  the  building  associa- 
tion and  to  other  parties  for  her,  on  account 
of  the  rent  than  they  had  actually  paid.  She 
■ays  in  ber  answer  that  jshe  had  endeavored 


without  arail  to  obtain  a  settlement,  with 
them;  and,  in  her  deposition,  that  she  does 
not  know  how  much  has  been  paid;  and,  in 
ber  account  filed  before  tbe  commissioner, 
virtually  calls  upon  tbem  to  disclose  the 
amount  and  they  have  failed  to  do  so.  As 
to  the  distress  warrant  sued  out  after  the 
assignment,  it  could  only  have  covered  the 
rent  for  one  year,  and  the  making  of  the  affi- 
davit for  it  does  not  necessarily  carry  upon 
its  face  any  implication  of  the  payment  of 
the  rent  for  preceding  years.  The  receipt 
relied  upon  as  showing  payment  of  rent  up 
to  May  1, 1899,  Is  not  conclusive,  although  it 
is  evidence.  Ruby,  Adm'r,  v.  Railroad  Co.,  8 
W.  Va.  209.  In  the  case  just  cited  the  re- 
ceipt was  attached  to  a  statement  and  hn- 
ported  a  settlement  and  payment  of  a  bal- 
ance due,  but  it  was  nevertheless -said  to  be 
Impeachable.  Of  a  receipt  in  full,  23  Am. 
&  Bug.  Enc.  Law,  988,  says:  "like  other 
receipts,  it  is  subject  to  explanation  or  con- 
tradlction  by  extraneous  evidence."  Tbe 
same  work  says  at  page  966:  ''No  rule  can 
be  laid  down  as  to  the  kind  or  quantity  of 
evidence  which  ought  to  outweigh  the  re- 
ceipt." Nor  is  the  alleged  settlement  made 
by  W.  L  liusk  in  which  $80  was  credited  on 
the  store  account  as  rent  to  May  8,  1900. 
conclusive.  It  is  mere  evidence.  Although 
these  admissions,  by  reason  of  their  being 
written,  are  entitled  to  more  weight  per- 
haps, than  mere  verbal  admissions,  they  are 
still  casual  in  their  nature,  and  may  have  re- 
suited  from  inadvertence.  If,  as  is  claimed, 
the  T^nt  has  all  been  paid,  it  is  remarkable 
tbat  no  receipts  wtfe  taken  for,  nor  book  en- 
tries made  of,  the  payments,  and  still  moro 
remarkable  that  ft  receipts  were  taken,  they 
have  not  been  produced.  Again,  if  none  were 
taken,  it  Is  strange  ^mt  the  fact  is  not  es- 
tablished, and  tbe  testimony  of  Lusk  to  tbe 
eCTect  that  he  gave  receipts  is  not  denied. 
Neither  Davis  nor  Ould  attempt  to  testify  to 
the  payment' of  tbe  rent  For  sotne  rea- 
son, they  bate  seen  fit  to  rely  solely  upon 
these  admissions.  If  it  were  a  case  otherwise 
doubtful  upon  the  evidence,  these  facts  would 
be  undoubtedly  sufficient  to  turn  the  scale 
against  Mrs.  Lusk;  but  as  her  debt  Is  un- 
disputed, and  no  effort  Is  made  to  show  pay- 
ment of  a  large  part  of  it  except  by  means  of 
these  admissions,  an  entirely  different  one  is 
presented,  and,  under  such  drcumstancee, 
they  are  insufficient  to  establish  the  fact 
sought  to  be  deduced  from  them.  Tbe  large 
discrepancy  between  the  acknowledged 
amount  of  the  debt  and  the  payments  shown 
or  indicated  is  a  circumstance  which,  being 
wholly  unexplained  or  accounted  for,  clearly 
overbalances  the  admissions  relied  upon.  "It 
is  a  familiar  rule  that  verbal  admissions 
should  be  received  with  caution  and  subject- 
ed to  careful  scrutiny,  as  no  class  of  evidence 
is  more  subject  to  error  or  abuse."  1  Jones, 
E}v.  S  297.  "It  is  hardly  necessary  to  add 
that  unless  admissions  are  contractual,  or 
ujiless  they  constitute  an  estoppel,  within 
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some  of  the  rales  already  stated,  they  are 
DOt  coneluslye,  but  are  open  to  rebuttal  or  ex- 
planation, or  they  may  be  controlled  by  high- 
er evidence.  This  is  true  even  though  they 
are  made  under  oath,  although  admissions 
thus  solemnly  made  are  evidence  of  great 
weight  against  the  declarant^  and  they  throw 
on  him  the  burden  of  showing  a  mistake.'* 
Id.  i  29& 

Of  the  rents  which  accrued  as  aforesaid, 
$175,  in  addition  to  the  $80  hereinbefore  men- 
tioned as  having  been  credited  at  the  time  of 
the  alleged  settlement,  was  credited  on  a 
store  account  made  with  Davis  &  Ould.  It 
commences  In  November,  1888,  In  the  name 
of  W.  I.  Lusk,  and,  after  running  to  August 
21,  1899,  In  his  name,  was  transferred  to  a 
new  book,  and  entered  up  in  the  names  of  W. 
I.  and  M.  O.  Lusk.  Nothing  In  the  record 
shows  that  Mrs.  Lusk  ever  contracted  any 
part  of  the  account,  agreed  to  pay  it,  asked 
credit  for  it,  or  knew  that  it  was  made  In  her 
name.  The  rents  in  question  were  part  of  her 
separate  personal  estate,  which  she  was  en- 
titled to  hold  free  from  the  debts  of  her  hus- 
band, and,  in  the  absence  of  any  application 
of  them  by  her  to  the  payment  of  her  hus- 
band's store  account,  or  an  extension  of  cred- 
it upon  the  faith  of  the  same,  induced  by 
some  act  or  declaration  of  hers,  they  could 
not  be  applied  in  payment  of  her  husband's 
account.  Schouler's  H.  &  W.  235,  324.  The 
law  presumes  that  the  husband  supports  the 
family,  since  he  is  under  a  legal  duty  to  do 
so.  Id.  66, 101,  199;  Min.  Inst  810;  Boggess 
V.  Richard's  Adm'r,  89  W.  Va.  567,  20  S.  B. 
509,  26  L.  R.  A.  587,  45  Am.  St  Rep.  938;  At- 
wood  V.  Dolan,  84  W.  Va.  563,  12  S.  E.  688^ 

As  the  record  fails  to  show  in  detail  the 
findings  and  calculations  made  by  the  court, 
it  is  Impossible  to  determine  whether  they 
are  strictly  accurate,  but  no  more  has  been 
allowed  than  seems  to  be  Justly  due,  so  tar 
as  can  be  ascertained  from  the  evidence,  un- 
der the  principles  above  announced.  By  al- 
lovring  Interest  on  each  item  of  unpaid  rent 
from  the  date  on  which  it  became  due  until 
the  date  of  the  decree,  there  appears  to  be 
due  Mrs.  Lusk  at  least  $550. 

The  court  did  not  err  in  adjudging  a  Uen  in 
favor  of  Mrs.  Lusk  for  the  rent  for  the  year 
next  preceding  the  date  of  the  assignment 
The  statute  gives  It  Ck>de  1899.  c  93,  i  11; 
Anderson  v.  Henry,  45  W.  Va.  319,  81  8.  E. 
998. 

These  conclusions  result  In  an  affirmance 
of  the  decree  as  to  both  appellants. 


(56  W.  Va.  428) 

BfUNSON  T.  GERMAN-AMERICAN  FIRB 
INS.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  22,  1904.) 

ntLL  OF  DISCOVERT— BUVnOIENOT—INSURANCB 
— NOnCl  OF  LOSS— BBCBPTION. 

Lit  is  necessary  that  a  mixed  bill  for  dls- 
fovery  and  relief  show  that  the  plaintiff  has  a 


good  case  f^r  recovery  or  defense,  In  order  to 
obtain  discovery. 

2.  Notice  of  loss  may  be  given  to  an  insaranoe 
company  through  the  mail,  at  the  risk  of  the 
insured.  Deposit  of  it  in  the  mail  is  prima 
fade,  but  not  conclusive,  evidence  of  its  recep- 
tion Dv  such  company. 

3.  If  the  furnishing  of  proof  of  loss  is  made 
by  an  insurance  policy  a  condition  precedent 
to  action  upon  It,  performance,  or  waiver  of  it, 
must  be  shown  before  recovery  can  be  liad. 
Such  is  the  case  where  the  policy  provides  that 
no  action  shall  be  brought  until  its  conditions 
are  complied  with  and  it  requires  such  proof  of 
loss. 

4.  A  bill  cannot  be  maintained  a^inst  a  cor- 
poration for  discovery  without  makmg  a  proper 
officer  of  it  a  party. 

.5.  If  a  fire  insurance  policy  provide  that 
proof  of  loss  shall  be  furnished  within  a  given 
time,  and  that  no  action  shall  be  brought  uiK>n 
it  until  such  proof  Is  furnished,  and  provide  for 
its  forfeiture  tor  certain  causes,  but  not  for  fail- 
ure to  furnish  such  proof  of  loss,  failure  to  fur- 
nish such  proof  of  loss  within  the  given  time 
does  not  wholly  destroy  all  right  of  recovery,  but 
only  delays  right  of  action;  but  action  upon 
it  cannot  be  brought  until  such  proof  Is  fur- 
nished. 

6.  Loss  of  a  policy  of  fire  Insurance  will  not 
excuse  compliance  with  the  imperative  require- 
ments of  the  policy  as  to  notice  and  proof  of 
loss. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph 
County;  John  Homer  Holt,  Judge. 

Action  by  J.  W.  Munson  against  the  Ger- 
man-American Fire  Insurance  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Reversed. 

C.  W.  Dailey,  for  appellant  W.  B^  Max- 
well, for  appellee. 

BRANNON,  J.  X  W.  Munson  filed  a  bill 
in  equity  In  the  circuit  court  of  Randolph 
county  against  the  German-American  Fire 
Insurance  Company  of  New  York,  stating 
that  the  company  had  Issued  to  him  a  pol- 
icy of  Insurance  for  |1,000  upon  his  dwell- 
ing house;  that  the  house  was  destroyed  by 
fire,  and  that  the  policy  was  destroyed  with 
It;  that  as  soon  as  practicable  after  the  fire 
he  had  informed  the  agent  through  whom  he 
obtained  the  policy  of  the  destruction  of  the 
house,  he  not  knowing  the  company's  ad- 
dress, and  the  agent  Informed  him  that  he 
was  no  longer  agent  for  the  company,  but 
gave  him  the  address;  that  the  plaintiff 
then  wrote  the  company  a  letter  Informing 
it  of  the  fire,  but,  receiving  no  reply,  he 
placed  the  matter  in  the  hands  of  an  attor- 
ney, who  wrote  the  company  of  the  loss  of 
the  house  and  policy,  and  that  the  plaintiff 
did  not  know  the  demands  of  the  policy  as 
to  what  he  should  do,  and  asking  what  the 
company  required  of  him  in  the  way  of  proof 
of  loss;  that  the  company  answered  that  thla 
letter  was  the  first  information  it  had  of 
the  fire,  and  that  the  matter  had  been  refer- 
red to  its  Baltimore  agent;  that  the  plaintiff 
asked  this  agent  what  was  required  of  the 
plaintiff  to  secure  a  settlement  of  the  claim, 

f  1  Bee  Iniurance.  vol.  t^  Cent  Dig.  ||  \SG(.  172S. 
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but  both  had  failed  to  give  Mm  informatloiL 
The  bUl  sUteB  that  the  plaintiff  is  entitled 
to  recover  the  full  amount  of  the  policy; 
that  he  believed  that  it  was  provided  in  the 
policy  that  before  he  had  right  to  recover 
it  waa  necessary  for  him  to  famish  some  sort 
of  proof  of  loss,  but  that  he  did  not  remem- 
ber the  provisions  of  the  policy,  or  what 
proof  of  loss  was  required;  that  he  had  so 
informed  the  company.  The  bill  avers  that 
the  plaintiff  had  full  proof  to  meet  any  re- 
quirement of  the  policy;  that  the  company 
had  an  exact  copy  of  the  policy,  and  knew  of 
its  requirements.  The  bill  asked  that  the 
company  be  required  to  make  discovery  as 
to  requirements  of  the  policy  in  order  for  the 
collection  of  the  insurance  money,  that  upon 
such  discovery  the  plaintiff  be  allowed  to 
famish  proof  of  his  demand,  and  that  the 
amount  of  the  insurance  be  decreed  to  him. 
A  decree  was  entered  requiring  the  compa- 
ny to  make  such  discovery,  and  afterwards 
a  decree  was  rendered  compelling  the  com- 
pany to  pay  the  full  amount  of  the  policy, 
and  the  company  has  appealed. 

The  first  question  arises  upon  a  demurrer 
to  the  bill.  The  court  overruled  the  demur- 
rer. Counsel  for  the  company  suggests  that 
it  Is  indispensable  that  to  call  for  discovery 
the  bill  show  a  good  case,  a  right  of  recov- 
ery, and  that  this  bill  does  not  show  a  good 
case,  because  it  shows  that  the  plaintiff  knew 
that  he  had  to  do  certain  things  as  condi- 
tions precedent  to  recovery,  namely,  to  give 
the  company  notice  of  loss,  and  to  furnish 
statement  of  the  loss.  It  is  plainly  necessary 
tliat  a  bill  show  a  recoverable  case  to  call 
for  discovery.  It  must  state  "a  case  which 
will  constitute  a  just  ground  for  a  suit  or 
defense,  and  its  nature,  •  •  •  such  a 
case  as  will  enable  the  plaintiff  to  recover  in 
the  action.**  Hogg's  Eq.  Proced.  S  163;  6 
Ency.  PI.  &  Prac.  740;  Story,  Eq.  PI.  i  319. 
This  puts  the  question  whether  the  bill  does 
present  a  case  for  recovery.  It  is  said  that 
the  bill  admits,  as  it  does,  that  Munson  knew 
very  weQ  that  he  was  called  upon  to  give  the 
company  notice  of  the  fire,  and  also  proof  of 
the  loss,  and  its  character  and  amount,  and 
that  the  bill  fails  to  state  that  he  did  so. 
The  bill  says  that,  after  writing  to  the  local 
agent,  Munson  wrote  to  the  company  of  the 
fire  at  once.  Prima  facie,  this  was  sufficient 
notice,  as  a  letter  deposited  in  the  mail,  prop- 
erly addressed,  is  presumed  to  reach  the  per- 
son addressed.  Galloway  v.  Standard  Ck>.,  46 
W.  Va.  237,  31  S.  B.  969;  1  Joyce  on  Ins.  SS 
82,  3300.  Thus,  so  far  as  concerns  notice  of 
loss,  the  bill  is  sufficient  Besides,  the  pol- 
icy is  not  stated  in  the  bill  as  to  its  provi- 
sions, and  we  cannot  say  what  were  its  pro- 
visions. We  do  not  know  whether  the  fail- 
ure to  give  notice  of  the  fire  was  required 
within  a  particular  time,  or  whether  it  for- 
feited the  contract  Trae,  the  bill  says  that 
ft  was  necessary  to  recovery.  This  may  be 
said  to  make  it  a  precedent  condition,  but  we 
do  not  know  whether  the  failure  to  give  no- 
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tice  of  ilre  within  a  given  time  forfeited  the 
policy.  Therefore,  as  before  suit  notice  of 
the  fire  was  given,  we  cannot  say  that  the 
demurrer  was  good  so  far  as  it  concerns  fail- 
ure to  give  notice  of  loss  in  due  time»  be- 
cause notice  appears  to  have  been  given,  and 
also  because  we  do  not  see  that  its  delay  for- 
feited the  policy. 

But  how  as  to  proof  *of  loss?  The  bill 
makes  no  pretense  that  it  was  given  or  at- 
tempted to  be  given.  This  makes  the  bill 
bad,  because  it  admits  that  a  duty  to  fur- 
nish proof  of  loss  rested  on  Munson,  and 
the  law  is  settled  that  such  proof  is  indis- 
pensable to  a  suit  for  recovery.  If  a  pure 
bill  of  discovery  could  be  maintained  upon 
a  bill  not  averring  that  proof  of  loss  had 
been  furnished,  still  a  bill  for  discovery  and 
relief  cannot  be  sustained  without  such  aver- 
ment "If  the  furnishing  of  proofs  of  loss 
is  a  condition  precedent  to  the  bringing  of 
action,  performance  or  waiver  of  it  must 
be  shown."  Kerr  on  Ins.  767.  This  bill  is 
one  of  discovery  and  relief,  not  a  pure  bill 
of  discovery.  There  is  jurisdiction  In  eq- 
uity, regardless  of  discovery,  since  the  bill 
states  the  loss  of  the  policy;  but  that  can 
be  no  relief  upon  a  bill  not  stating  that  proof 
of  loss  was  furnished  or  waived.  It  was  er- 
ror to  overrule  the  demurrer  and  compel  a 
discovery,  as  no  proof  of  loss  had  been  given 
before  the  suit  Proof  of  loss  afterwards 
would  not  avail  for  this  suit 

The  bill  is  defective  in  another  respect 
When  discovery  from  a  corporation  is  ask- 
ed, it  is  indispensable  to  make  some  proper 
officer  of  it  a  defendant,  as  a  corporation  can- 
not if^swer  under  oath,  and  therefore  the 
practice  is  to  make  such  officer  a  party. 
Teter  v.  W.  Va.  Cent  &  Pa.  E.  Co.,  85  W. 
Va.  433,  14  &  B.  146;  Roanoke  Street  R.  Co. 
V.  Hicks  (Va.)  32^  S.  B.  295.  In  the  latter 
case  the  Virginia  court  said:  "A  bill  cannot 
be  maintained  against  a  corporation  alone,  as 
one  for  discovery,  it  being  unable  to  answer 
under  oath." 

The  company,  in  response  to  the  command 
for  discovery,  produced  a  copy  of  the  policy. 
It  provides  that:  ''If  fire  occur,  the  insured 
shall  give  immediate  notice  of  any  loss  there- 
by in  writing  to  this  company  •  •  •  and 
within  sixty  days  after  the  fire,  unless  such 
time  is  extended  in  writing  by  this  company, 
shall  render  a  statement  to  this  company, 
signed  and  swom  to  by  said  insured  stat- 
ing" (giving  the  details  of  the  proof  of  loss). 
The  policy  contained  this  provision:  *'No 
suit  or  action  on  this  policy  shall  be  sustain- 
able in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all 
the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  after  the  fire." 
It  contained  no  clause  of  forfeiture  for  fail- 
are  to  comply  with  this  provision;  tliat  is, 
as  to  notice  of  loss  and  proof  of  lo8&  It 
does  contain  provisions  forfeiting  the  policy 
for  keeping  certain  inflammable  articles  in 
the  house,  and  other  causes,  but  does  not  for- 
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felt  for  failure  to  g[ye  notice  and  proof  of 
I088.  Ab  stated  above,  the  bill  states  that 
lirompt  notice  by  letter  was  given  of  the  fire, 
which  Is  prima  facie  evidence  of  its  recep- 
tion by  the  company;  but  It  Is  only  prima 
fade  evidence.  The  officers  of  the  company 
swear  that  this  letter  did  not  reach  the  com- 
pany. This  repels  the  dalm  of  early  notice 
to  the  company.  'Joyce  on  Ins.  S  8800.  The 
earliest  notice  of  the  company  was  8d  Jan- 
uary, 1902.  The  fire  was  20th  October,  1901. 
None  of  the  authorities  hold  that  this  no- 
tice would  comply  with  the  provision  of  the 
policy  demanding  Immediate  notice  of  loss. 
Joyce  on  Ins.  {  8291;  May  on  Ins.  S  462;  El- 
liott on  Ins.  S  804;  Kerr  on  Ins.  p.  482.  It 
would  seem  very  reasonable  that  such  a  pro- 
Tlslon  ought  to  be  complied  with  within  a 
reasonable  time.  How  can  a  distant  com- 
pany, without  such  notice,  know  of  the  fire 
and  take  steps,  while  the  matter  is  fresh, 
to  Investigate  the  facts  for  its  own  protec- 
tion? But  the  policy  does  not  forfeit  for 
this  cause,  though  it  Is  particular  to  do  so 
for  other  causes.  *'If  no  forfeiture  is  pro- 
vided for  In  case  of  failure  to  furnish  the 
proofie^  forfeitures  being  stipulated  in  case 
of  breach  of  other  requirements,  or  furnish- 
ing the  proofs  in  the  spediled  time  is  not 
made  a  condition  precedent  to  recovery,  the 
great  majority  of  recent  decisions  hold  the 
effect  of  failure  to  furnish  them  is  merely 
a  postponement  of  the'  time  of  payment  to 
the  specified  time  after  they  are  furnished.** 
18  Am.  &  Bug.  Bncy.  L.  (2d  Bkl)  829;  Rheims 
v.  Standard  Fire  Ins.  Co.,  39  W.  Va.  672,  20 
S.  B.  670.  Elliott  on  Ins.  {  807,  says:  "Where 
no  forfeiture  1b  provided  by  the  contract,  and 
the  service  of  the  proof  of  loss  is  not  made 
a  condition  precedent  to  the  liability  of  the 
company,  the  effect  of  such  failure  is  simply 
to  postpone  the  day  of  payment  No  liabil- 
ity attaches  to  the  .company,  however,  until 
such  proofs  are  fiumished;  but,  unless  other- 
wise provided,  expressly  or  by  fair  implica- 
tion, it  is  not  important  tliat  proofs  be  not 
in  fact  served  within  the  time  stated  in  the 
policy."  It  is  there  stated  that  it  is  only 
when  the  policy  forfeits  the  right  that  the 
liability  ends.  Kerr  on  Ins.  450,  lays  down 
the  same  law.  But  without  regard  to  abso- 
lute forfeiture  of  the  policy,  it  still  can  be 
■aid,  under  all  the  authorities,  that,  where 
a  policy  calls  for  proof  of  loss  before  suit, 
no  suit  can  be  maintained  upon  it  without 
such  proof.  This  is  shown  by  authorities 
above  given  and  by  our  own  cases.  Peninsu- 
lar L.  T.  Ck>.  V.  Franklin  Ins.  Co.,  85  W.  Va. 
666,  14  S.  B.  287;  Flanaghan  v.  Phenix  Ins. 
Co.,  42  W.  Va.  426,  26  8.  B.  518;  Adkins  v. 
Qlobe  Ins.  Co.,  45  W.  Va.  884,  82  S.  B.  194. 
It  is  said  that  the  Rheims  Case  does  not  hold 
that  proof  of  loss  is  a  condition  precedent 
to  suit,  and  that  it  differs  from  the  three 
cases  above  mentioned.  I  do  not  think  so. 
That  case  turned  more  on  waiver.  The 
.  Rheims  Case  holds  that  where  proof  of  loss 
la  ti  be  made  within  a  fixed  time,  but  the 


policy  does  not  forfeit  for  failure  therein, 
failure  to  make  proof  of  loss  within  the  time 
does  not  forfeit  the  policy,  but  postpones  ac- 
tion until  proof  is  made.  There  was  proof 
in  that  case,  but  not  within  the  time.  It 
does  not  hold  that  suit  can  be  brought  with- 
out such  proof.  The  Peninsular  Case  does 
not  assert  a  forfeiture,  but  declares,  with 
the  Rheims  Case,  that  proof  before  suit  is 
necessary.  The  Flanaghan  and  Adkins 
Cases  say  nothing  as  to  forfeiture,  but  as- 
sert the  prerequisite  of  proof  before  suit  All 
the  cases  are  consistent  with  two  proposi- 
tions: One,  that  where  proof  is  required  by 
the  policy  within  a  fixed  time,  but  no  for- 
feiture is  declared,  mere  failure  to  furnish 
prpot  within  the  time  does  not  destroy  all 
right  of  recovery;  the  other,  that  such  proof 
must  precede  action.  The  failure  of  the 
plaintiff  in  this  case  to  furnish  proof  of  loss 
cannot  be  excused  by  the  loss  of  the  policy, 
even  if  Munson  was  unable  to  remember  its 
provisions.  Persons  making  an  imperative 
contract  cannot  plead  failure  of  memory  of 
its  contents.  They  are  bound  to  remember. 
One  cannot  place  upon  the  other  damage 
from  the  former's  loss  of  memory;  he  cannot 
make  him  carry  the  burden  of  an  accident " 
which  is  only  the  misfortune  of  the  one,  not 
the  fault  of  the  other.  This  policy  makes 
no  such  exception.  Only  the  act  of  God  can 
intervene  and  release  the  letter  of  the  con- 
tract Joyce  on  Ins.  S  8280;  May  on  Ins.  § 
465;  Kerr  on  Ins.  p.  470. 

For  these  reasons,  we  reverse  the  decre«^ 
and  dismiss  bill. 


(jU  W.  Va.  278) 

CLARK  et  al.  v.  MERCER  COUNTY 

COURT.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  15,  1904.) 

TAXATION— EQnAI.IZATION—RBVIBW    BT    COUN- 
TY  COUBT—APPBAL. 

.  I.e.  and  D.  made  application  to  the  county 
court  of  the  countv  of  M.  to  have  corrected  cer- 
tain valuations  of  their  lands  made  by  a  com- 
missioner to  reassess  the  lands  of  that  county 
under  chapter  21.  p.  82,  Acts  1899,  and  also  to 
have  stricken  oft  the  valuation  added  thereto 
by  the  board  of  equalization ;  alleging  that  the 
acts  of  the  commissioner  and  boara  were  eadi 
illegal  and  void,  and  praying  to  be  released  trom 
the  taxes  charged  agiednst  their  lands  for  1900 
upon  the  valuations  ascertained  and  fixed  aa 
aforesaid.  The  county  court  refused  their  ap- 
plication and  dismissed  it  Applicants  then  ap- 
pealed to  the  circuit  court,  making  the  county 
court  a  defendant.  The  circuit  court,  upon  the 
appeal,  reversed  the  order  of  the  county  court; 
ordered  that  said  valuations  and  the  landbooks 
for  1900  be  corrected,  as  to  appUcants'  lands, 
by  taking  therefrom  the  valuation  added  there- 
to by  the  board  of  equalization;  and  released 
and  exonerated  C.  and  D.  from  the  payment  of 
$1,889.43  of  the  state,  county,  and  district  taxes 
and  levies  charged  against  said  lands  for  1900, 
$1,049.70  of  said  sum  being  county  and  road 
levies.  To  the  last-mentioned  judgment,  the 
county  court  was  granted  a  writ  of  error. 

Held,  that  the  county  court  did  not  err  in  re- 
fusing the  relief  prayed  for  aa  aforesaid,  because 
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it  was  without  jarfsdiction  to  grant  the  same; 
that  the  circuit  court  did  err  in  reversing  the 
judgment  of  the  county  court,  in  correcting  said 
valuations,  and  in  releasing  C.  and  D.  from  the 
pajment  of  said  taxes  and  levies  as  aforesaid ; 
and  that  this  court  has  jurisdiction  upon  said 
writ  of  error  to  reverse  the  judgment  of  the  cir- 
cuit oonrt. 
(Syllabtis  by  the  Court) 

Brror  flrom  Circuit  Court*  Mercer  County; 
J.  M.  Sanders,  Judge. 

Action  by  B.  W.  Clark,  trustee,  and  others, 
against  the  county  court  of  Mercer  county. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

J.  M.  Anderson,  for  plaintiff  in  error.  A« 
W.  Reynolds  and  J.  S.  Clark,  for  defendants 
in  error. 

MILLBR,  J.  On  the  20tb  day  of  Febru- 
ax7»  1899^  the  Legislature  of  this  state  passed 
an  act  entiUed  "Aq  act  to  provide  for  the  re- 
assessment of  the  value  of  all  the  real  estate 
in  this  state"  (Acts  1890,  p.  82,  c.  21),  which 
act  look  effect  90  days  after  its  passage.  The 
law  provides  for  the  appointment^  quallflca- 
tion,  and  duties  of  a  commissioner  for  each 
assessment  district  in  the  several  counties  of 
the  state.  Each  commissioner  appointed  and 
qualified  under  the  act  was  required  on  the 
1st  day  of  April,  1899,  or  as  soon  thereafter 
as  practicable,  after  receiving  the  books  and 
instructions  to  be  furnished  to  him.  by  the 
auditor,  to  proceed  to  examine,  in  person,  all 
the  tracts  of  land  and  town  lots,  with  the 
buildings  and  improvements,  if  any,  thereon, 
within  his  district;  and,  upon  such  examina- 
tion, in  accordance  with  his  instructions  and 
the  provisions  of  the  act,  to  assess  the  fair 
cash  value  thereof.  As  soon  as  the  commis- 
sioner had  completed  the  assessment  in  his 
district,  he  was  required  to  make  and  verify, 
by  oath  or  affirmation,  three  copies  thereof, 
in  the  books  furnished  by  the  auditor  for  that 
purpose,  two  of  which  l)ooks  he  was  directed 
by  the  statute  to  file  with  the  clerk  of  the 
county  court  of  his  county  on  or  before  the 
1st  day  of  January  in  the  year  1900,  and  the 
other  he  was  required  to  transmit  to  the 
auditor  on  or  before  the  1st  day  of  April  of 
the  same  year.  In  the  county  of  Mercer, 
from  which  this  proceeding  comes,  J.  W. 
Dunnagan,  the  commissioner  to  reassess  the 
lands  in  that  county,  was  not  appointed  until 
April  5,  1900,  under  said  act  of  1899.  It  ap- 
pears that  he  did  not  then  have  sufficient 
time  to  go  upon  the  lands  in  the  county  and 
make  a  personal  examination  thereof,  but 
took  for  his  ^de  the  book  showing  the  re- 
assessment of  said  lands  in  1890,  and  also  the 
landbook  of  said  county  for  1899,  and  made 
up  his  assessments  by  adopting  the  lands  and 
the  values  thereof  as  charged,  and  appearing 
upon  said  book  for  1899;  that  he  made  no 
changes  thereof,  except  to  add  thereto  the 
value  of  any  additional  buildings  placed  on 
the  lands  of  which  he  had  information;  and 
that  the  reassessment  of  the  lands  of  defend- 


ants  In  error,  hereinafter  referred  to,  was 
made  in  that  way.  It  also  appears  that  there 
was  no  reassessment  of  the  lands  in  Mercer 
county  under  said  act  or  otherwise,  except 
tliat  made  by  Dunnagan.  Section  10  of  that 
act  provides  for  a  state  board  of  equalization, 
to  consist  of  four  members,  whose  duty  it  was 
to  correct  and  equalize  the  assessments  made 
as  aforesaid  between  the  several  counties  and 
assessment  districts,  if  it  should  appear  to 
them  that  the  average  value  of  the  real  estate 
in  any  county  was  either  too  high  or  too  low. 
The  said  board  had  the  right,  under  the  law, 
to  increase  or  reduce  the  average  value  of  the 
real  estate  in  the  several  counties  and  dis- 
tricts thereof  according  to  the  evidence  ad- 
duced before  them,  or  which  might  come  to 
their  knowledge.  It  is  also  shown  that  the 
board  of  equalization  increased  the  valuation 
of  the  lands  in  Mercer  county,  as  fixed  by 
Duunagan,  including  the  lands  of  plaintiff, 
and  added  thereto  25  per  cent  On  the  11th 
day  of  December,  1900,  .said  B.  W.  Clark  and 
Joseph  I.  Doran,  trustees  of  the  Flat  Top 
Coal  Land  Association,  made  application  to 
the  county  court  of  said  county  of  Mercer  to 
have  corrected  the  reassessment  of  the  lands 
of  said  association  in  that  county  made  under 
said  act  of  1899  as  aforesaid,  and  to  have  cor- 
rected the  landbook  for  1900  in  respect  to  said 
lands,  which  application  was  docketed,  and 
the  prosecuting  attorney  for  the  county  waiv- 
ed notice  thereof  and  appeared  thereto;  and 
again,  on  the  lOtii  day  of  March,  1901,  to 
which  time  the  hearing  had  been  continued, 
the  said  applicants,  as  well  as  the  prosecuting 
attorn^  who  attended  to  the  interests  of  the 
state  and  county  in  the  matter,  appeared  in 
the  county  court,  whereupon  said  trustees 
moved  the  court  to  correct  the  landbook  of 
Mercer  county  for  the  year  1900  in  respect  to 
all  of  the  tracts  of  land  charged  thereon  in 
theb-  names,  as  trustees  aforesaid,  and  to  re- 
lease and  exonerate  them,  as  trustees,  from 
the  payment  of  25  per  cent  of  the  taxes 
charged  upon  all  of  said  tracts  of  land  for  the 
year  1900,  upon  the  ground  that  said  taxes 
were  and  are  illegal,  having  been  placed 
thereon  pursuant  to  the  action  of  the  State 
Board  of  Bqualization,  appointed  and  acting 
under  the  provisions  of  the  act  of  the  Le^- 
lature  of  1899,  and  because  said  taxes  were 
and  are  based  upon  the  reassessment  of  lands 
made  in  the  year  1900  as  aforesaid,  and  upon 
the  ground  that  the  action  of  the  board  of 
equalization,  in  placing  an  increase  of  26  per 
cent,  in  value  upon  said  lands  was  and  is  il- 
legal and  void.  After  hearing  the  evidence 
upon  the  motion,  the  county  court  overruled 
the  same,  refused  to  correct  the  said  land- 
book,  and  declined  to  release  the  applicants 
from  any  of  the  taxes  charged  against  them 
upon  said  lands  as  aforesaid  for  the  year 
1900.  To  the  action  and  ruling  of  the  court, 
said  Clark  and  Doran,  trustees,  excepted,  and 
upon  their  request  the  court  signed  a  bill  of 
exceptions  in  which  is  certified  all  of  the  evt- 
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dence  heard  and  the  rulings  made  by  It  upon  i 
the  hearing  of  the  application  aforesaid.  From 
this  order  of  the  county  court  said  Clark  and 
Doran  obtained  an  appeal  to  the  circuit  court 
The  appeal  was  placed  on  the  record  of  that 
CQurt  in  the  name  of  '*B.  W.  Clark  et  al.,  Sur- 
Tiving  Trustee,  t.  County  Court  of  Mercer 
County."  On  the  15th  day  of  August,  1901, 
it  was  heard  by  the  circuit  court;  the  plain- 
tiffs, B.  W.  Clark  and  Joseph  I.  Doran,  being 
present,  as  well  as  John  M.  Anderson,  prose- 
cuting attorney  of  Mercer  county,  who  was 
attending  to  the  interests  of  the  state  and 
county  therein.  The  last-mentioned  court  was 
of  opinion  that  there  had  been  no  reassess- 
ment of  the  lands  in  the  proceedings  men- 
tioned, under  the  said  act  of  1899;  that  the 
action  of  the  board  of  equalization  in  increas- 
ing the  valuation  of  said  lands  26  per  cent 
was  and  is  illegal  and  void;  that  such  illegal- 
ly Increased  value  resulted  in  the  illegal  in- 
crease of  the  taxes  on  the  lands  of  said  Clark 
and  others,  trustees,  to  the  extent  of  20  per 
cent;  and  that  20  per  cent  of  the  taxes 
charged  against  said  lands  on  the  landbook 
for  1900  were  and  are  void.  The  order  or 
Judgment  of  the  county  court  was  therefore 
reversed  and  set  aside,  and  the  landbook  of 
Mercer  county  for  the  year  1900  was  ordered 
to  be  corrected  as  to  all  of  the  tracts  of  land 
charged  thereon  in  the  names  of  said  B.  W. 
Clark  and  others,  trustees,  to  the  extent  of 
20  per  cent  of  the  taxes  charged  against  said 
lands,  and  that  said  trustees  should  be,  and 
were,  released  and  exonerated  from  the  pay- 
ment of  the  illegal  assessment  against  them 
as  aforesaid,  amounting  to  20  per  cent  of 
the  taxes  charged  against  said  lands  for 
the  said  year.  The  taxes,  from  the  payment 
of  which  said  Clark  and  others  were  so  re> 
leased  and  exonerated,  were  and  are  as  fol- 
lows: State  tax,  $282.41;  state  school  tax, 
1106.08;  county  levy,  $524.85;  road  tax, 
$624.85;  teachers'  fund,  $524.85;  for  purchase 
of  schoolbooks,  $52.47;  and  building  fund, 
$419.82.  Thereupon  the  prosecuting  attorney 
moved  the  court  to  set  aside  its  said  finding 
and  judgment  yr hich  it  refused  to  do.  The 
county  court,  by  its  prosecuting  attorney,  then 
applied  for,  and  was  granted,  a  writ  of  error 
and  supersedeas  by  this  court  to  the  last-men- 
tioned judgment 

Defendants  in  error  contend  that  the  re- 
assessment by  Dunnagan,  commissioner  as 
aforesaid,  was  and  is  illegal  and  void,  be- 
cause he  was  not  appointed  within  the  time 
prescribed  by  the  act  in  which  the  assess- 
ment should  have  been  made  and  completed; 
that  his  appointment  was  after  the  date  on 
which  he  was  required  to  begin  his  work  of 
reassessment;  that  at  the  time  of  his  appoint- 
ment the  life  of  the  act  had  expired;  that  the 
reassessment  so,  made  by  him  for  these  and 
the  further  reason  that  he  did  not  personally 
examine  the  lands,  was  and  is  illegal  and 
void;  and  that  therefore  the  action  of  the 
board  of  equalization  in  increasing  and  add- 


ing 25  per  cent  to  the  value  of  the  lands  as 
fixed  by  said  Dunnagan  was  and  is  without 
Jurisdiction,  illegal,  and  void. 

Const,  art  10,  I  1,  provides  that  'taxation 
shall  be  equal  and  uniform  throughout  the 
state,  and  all  property,  both  real  and  person- 
al, shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law.  No  one 
species  of  property  from  which  a  tax  may 
be  collected  shall  be  taxed  higher  than  any 
other  species  of  property  of  equal  value. 
♦  ♦  ♦"  In  order  to  carry  out  this  mandate 
of  the  Constitution,  the  Legislature  from 
time  to  time  has  enacted  suitable  laws  pro- 
viding for  the  revaluation  and  reassessment 
of  the  lands  of  the  state.  Such  statutes,  in 
their  administrative  requirements,  are  gen- 
erally treated  and  held  by  the  courts  as  di- 
rectory. If,  however,  by  the  use  of  nega- 
tive words,  the  statute  requires  a  particular 
proceeding  to  be  taken  in  a  particular  time 
or  manner,  and  makes  it  void  if  not  so  done, 
or  gives  it  effect  provided  it  is  so  done,  or 
declares  that  unless  it  Is  so  taken,  subse- 
quent proceedings  shall  not  be  had,  or  pro- 
hibits its  being  done  except  at  the  time  the 
statute  prescribes,  or  if  any  terms  phUnly 
imperative  are  employed,  the  intent  is  clear, 
and  no  discretion  can  be  p^mitted  In  con- 
structibn.  It  is  not  often,  however,  that 
these  or  similar  words  are  met  with  in  the 
statutes  which  define  official  duties  under 
the  revenue  laws,  and  the  construction  of 
particular  provisions  must  be  left  for  deter- 
mination in  such  light  as  the  obvious  puipose 
they  were  Intended  to  accomplish  may  af- 
ford. No  one  should  be  at  liberty  to  plant 
himself  upon  the  nonfeasance  or  misfeasance 
of  officers  under  the  revenue  laws  which  in 
no  way  concern  himself,  and  make  them  the 
excuse  for  a  failure  on  his  part  to  perform 
his  own  duty.    Cooley  on  Tax.  479. 

While  it  is  not  necessary  to  decide  the 
question  in  order  to  dispose  of  the  present 
case,  yet  we  are  of  opinion  that  the  adminis- 
trative features  of  the  act  under  considera- 
tion are  directory,  and  that  the  revaluation 
and  reassessment  of  the  taxes  charged 
against  the  lands  of  plaintiffs  thereunder  as 
aforesaid  were  not  and  are  not  void,  but  were 
and  are  irregular.  Section  7  (page  86)  of  the 
act  provides  that  **any  person  feeling  himself 
aggrieved  by  the  assessment  of  his  real  es- 
tate or  other  property,  as  herein  provided  for, 
made  under  the  provisions  of  this  act  msy. 
within  one  year  after  the  filing  of  a  c<^y  of 
such  assessment  with  the  clerk  of  the  county 
court  apply,  by  himself  or  his  agent  to  the 
said  court  for  redress,  first  giving  reasonable 
notice  in  writing  of  his  intentions  to  the  pros- 
ecuting attorney,  and  stating  in  said  notice 
the  character  of  the  correction  he  desires.  It 
shall  be  the  duty  of  the  prosecuting  attorney, 
upon  being  notified,  to  attend  to  the  interest 
of  the  state  at  the  trial  of  such  application. 
If  upon  hearing  the  evidmce  offered,  the 
county  court  shall  be  of  opinion  that  there  Is 
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error  In  the  assessment  complained  or,  or 
that  the  Talnation  fixed  by  the  commissioner 
Is  too  high  or  too  low,  the  court  shall  make 
such  order  correcting  the  assessment  as  Is 
Just  and  proper.  The  right  of  appeal,  from 
any  such  order  made  by  the  county  court, 
shall  lie  to  the  circuit  court,  and  may  be  tak- 
en eithtf  by  the  applicant  or  the  state;  and 
In  case  the  applicant,  or  the  state  by  its  pros- 
ecuting attorney  or  agent,  desires  to  take  an 
appeal  from  such  order,  the  party  desiring 
to  take  such  appeal  shall  have  the  evidence 
taken  at  the  hearing  of  such  application  cer- 
tified by  the  county  court,  and  such  appeal 
when  allowed,  by  the  court  or  Judge  in  vaca- 
tion, shall  have  precedence  over  all  other 
cases  pending  in  said  courf  This  provision 
refers  to  the  assessments  made  by  the  com- 
missioners and  not  to  the  acts  (rf  the  board  of 
eqnallaation,  "whose  duty  it  shall  be  to  cor- 
rect and  equalize  the  assessments  so  made, 
between  the  counties  and  assessment  dis- 
tricts." That  statute  nowhere  confers  Juris- 
diction on  the  county  court  to  review  or  alter 
the  work  of  said  board.  Under  section  94  of 
chapter  29  of  the  Ck)de  of  1899,  the  county 
court  had  no  authority  to  make  the  change 
or  grant  the  relief  prayed  for  by  Clark  and 
others  upon  the  grounds  urged  by  them. 
Therefore  the  county  court,  having  no  Juris- 
diction, did  not  err  in  dismissing  said  appli- 
cation. The  circuit  court,  acting  as  an  appel- 
late tribunal  under  the  same  law,  had  no  Ju- 
risdiction to  rev^ise  the  action  of  the  county 
court,  and  release  the  applicants  f^m  the 
payment  of  said  taxes,  as  hereinbefore  stat- 
ed. The  circuit  court  therefore  should  have 
refused  the  appeal,  and  declined  to  act  in 
the  matter. 

Can  this  court  entertain  this  writ  of  er^ 
ror?  In  the  case  of  Mackin  v.  Taylor  Coun- 
ty Court,  38  W.  Va.  838^  18  S.  B.  632,  the 
court  held  that  "a  county  court  Is  not  a  par- 
ty to  an  appeal  taken  under  section  7,  c. 
3d,  p.  63,  Acts  1891,  for  reassessment  of 
lands  by  a  landowner,  from  the  decision  of  a 
county  court  refusing  to  reduce  the  valua- 
tion of  his  land  made  by  a  commissioner  un- 
der said  act,  and  cannot  maintain  a  writ 
of  error  from  this  court  to  the  decision  of  a 
circuit  court  upon  i^uch  appeal."  The  section 
of  the  act  of  1891  referred  to  provides  that 
the  right  of  appeal  from  any  such  order 
made  by  the  county  court  shall  lie  to  the  cir- 
cuit court,  and  may  be  taken  either  by  the 
applicant  or  the  state.  In  that  case  the  ap- 
plicant, Mackin,  appealed  to  the  circuit  court; 
and  from  the  Judgment  of  that  court,  which 
was  adverse  to  her,  she  obtained  a  writ  of 
error  to  this  court,  which  was  dismissed  for 
want  of  Jurisdiction.  The  court,  by  Bran- 
non,  J.,  in  part,  says:  ''Thus  I  have  shown 
that  there  is  no  act  expressly  giving  a  writ 
of  error  to  this  court  on  the  decision  by  a 
circuit  court  of  an  appeal  from  a  county 
court  in  a  matter  of  correction  of  an  assess- 
ment for  taxes*  and  also  that  no  writ  of  er- 


ror lies  under  the  general  statute  providing 
for  appeals  and  writs  of  erit>r.*'  But  that 
case  does  not  govern  this  writ  of  error.  The 
Constitution  (article  8,  S  8)  confers  appel- 
late Jurisdiction  on  this  court  in  civil  cases 
"where  the  matter  in  controversy  exclusive 
of  costs,  is  of  greater  value  or  amount  than 
one  hundred  dollars;  •  •  •  and  in  cases 
relating  to  the  public  revenue,  the  right  of 
appeal  shall  belong  to  the  state  as  well  as 
the  defendant"  Counties  are  parcels  and 
subdivisions  of  the  state.  The  county  courts 
are  the  legal  representatives  of  the  respective 
counties  for  the  exercise  and  discharge  of 
certain  delegated  governmental  functions, 
among  which  are  the  superintendence  and 
administration  of  the  internal  police  and  fis- 
cal affairs  of  their  counties,  under  such  regu- 
lations as  may  be  prescribed  by  law.  Const 
art  8,  S  24.  Upon  proper  application  and 
proof,  the  county  court  may  increase  or  re- 
duce the  valuation  of  any  property  char- 
ged with  taxes  within  its  Jurisdiction,  and  re- 
lease the  taxes  erroneously  assessed  there- 
on. It  is  thus  clothed  with  authority  to  deal 
with  the  state  and  district  as  well  as  the 
county  taxes  and  levies.  The  county  court 
of  every  county  shall  be  a  corporation  by 

the  name  of  "The  County  Court  of  

County,"  by  which  name  it  may  sue  and  be 
sued,  plead  and  be  impleaded,  and  contract 
and  be  contracted  with.  Code  1899,  c/  39, 
S  1.  It  would  be  a  soleacism  to  say  that  the 
Constitution  creates  the  county  court,  and 
imposes  upon  it  certain  duties,  of  which  the 
superintendence  and  administration  of. the 
fiscal  affairs  of  its  county  is  one,  and  that 
the  statute  gives  it  the  right  to  sue  and  be 
sued,  plead  and  be  Impleaded,  in  the  courts, 
but  that  it  cannot  be  a  party  to  a  tax  pro- 
ceeding which  directly  affects  and  takes 
from  It  the  revenues  of  Its  county.  In  this 
case,  by  the  order  or  Judgment  of  the  cir^ 
cult  court,  which  we  must  say  was  and  is 
wholly  without  Jurisdiction,  and  therefore 
void,  the  state,  county,  and  districts  in  said 
county  of  Mercer  were  and  are  deprived  of 
$1,889.43  of  taxes  for  1900,  not  because  the 
lands  upon  which  the  taxes  were  charged 
were  not  liable  for  taxes  for  that  year,  not 
because  said  lands  were  valued  too  high, 
but  for  the  reason,  as  It  Is  stated,  that  the 
commissioner  and  board  of  equalization  were 
without  authority  to  fix  the  valuations.  The 
county  court  representing  directly  the  said 
county  and  road  levies,  amounting  in  the  ag- 
gregate to  $1,049.70,  was  thus  deprived,  to 
that  extent,  of  the  means  with  which  to  pay 
the  creditors  of  the  county,  to  open  and 
maintain  public  roads,  and  to  discharge  other 
public  obligations.  If  we  were  disposed  to 
adopt  a  narrow  meaning  of  the  Constitution 
and  statute,  we  can  nevertheless  entertain 
this  writ  of  error  for  the  purpose  of  revers- 
ing said  Judgment  The  county  court  was 
made  a  party  defendant  to  the  "case"  (which 
is  a  dvll  case)  In  the  circuit  oourt   The  Judg- 
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ment  of  that  court  was  and  is,  in  legal  effect, 
in  favor  of  the  plaintiffs,  Clark  and  others, 
against  the  county  court,  for  $1,049.70,  to  be 
taken  from  its  county  and  road  levies.  That 
judgment  was  and  is  void.  Where  the  sub- 
ject-matter in  controversy  is  sufficient,  and 
the  bar  of  the  statute  has  not  intervened,  the 
right  of  a  party  to  a  void  judgment  or  de- 
cree to  have  the  same  reviewed  and  revers- 
ed, if  prejudiced  thereby,  is  unquestioned. 
Moseley  v.  Cocke,  7  Leigh,  224;  McCoy  v.  Al- 
len, 16  W.  Va.  724;  Railroad  Co.  v.  Ryan, 
81  W.  Va.  36^,  6  S.  E.  924,  13  Am.  St  Rep. 
865;  Cook  v.  Dorsey,  38  W.  Va.  196-199,  18 
8.  E.  468. 

The  judgment  complained  of,  being  preju- 
dicial to  the  plaintiff  in  error  and  void,  is  re- 
versed and  set  aside,  and  the  said  proceeding 
is  dismissed. 


(66  W.  Va.  690) 

STATE  V.  KBLLISON.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  1,  1904.) 

OBIUINA.L  LAW— DELAY  IN  TBLIL  —  DISCHABQS 

OF  ACCLSED— PRIVILEGE  OF  GOUNSEIr -BEC- 

OBD— IMPANELINO  JUBT— IN8TBUCTI0NS. 


1.  The  fact  that  the  record  in  a  felony 
shows  that  more  than  three  torms  of  the  court 
have  passed  without  a  trial,  after  the  finding  of 
the' indictments,  affords  no  ground  for  the  dis- 
charge of  the  accused,  under  section  25  of  chap- 
ter 159  of  the  Code  of  1899.  from  prosecution 
for  the  offense  with  which  he  is  charged.  It 
must  further  appear  that  he  has  been  held  fov 
trial,  as  well  as  charged  with  che  crime,  for  such 
period,  without  a  trial. 

2.  Failure  of  the  record  in  a  felony  case  to 
show  that  the  accused  .  had  the  assistance  of 
counsel  therein  is  not  ground  for  setting  aside 
the  verdict  and  granting  a  new  trial,  if  it  does 
not  affirmatively  appear  that  the  accused  was 
denied  the  privilege  of  counRel  guarantied  to  him 
by  section  14  of  article  3  of  the  Constitution. 

3.  It  is  not  necessary  to  a  legal  conviction  on 
a  charge  of  felony  that  the  order  showing  the 
impaneling  of  the  jury  recite  that  the  jurors 
so  impaneled  were  good  and  lawful  men. 

4.  If,  in  such  case,  the  order  recite  that  the 
iury  were  "sworn  the  truth  to  speak  upon  the 
issue  joined, *'  without  more  respecting  the  oath, 
and  it  does  not  appear  that  any  objection  was 
made  to  the  form  or  the  oath  administered,  it  Is 
presumed  that  the  jury  were  properly  sworn. 

5.  Failure  of  the  record  in  a  felony  case  to 
show  that,  upon  an  adjournment,  the  court  in- 
structed the  officer  into  whose  charge  the  jury 
were  given  to  keep  them  tofrether,  and  not  to 
converse  with  them,  or  permit  any  one  else  t* 
do  so,  is  not  ground  for  setting  aside  the  ver- 
dict. Although  it  is  usual  and  proper  to  give 
such  instruction,  the  law  does  not  require  it, 
for  the  statute  makes  it  the  duty  of  the  officer 
to  do  the  things  above  mentioned  without  any 
instruction. 

6.  When,  in  a  trial  of  a  felony  case,  the  court 
instructs  the  jury,  at  the  instance  of  the  de- 
fendant, that,  in  order  to  convict,  they  must 
believe  from  the  evidence  beyond  all  reasonable 
doubt  that  the  accused  is  guilty,  it  is  not  error 
to  give,  at  the  instance  of  the  state,  another  in- 
struction to  the  effect  that  such  reasonable  doubt 
is  not  a  vague  or  uncertain  doubt,  and  that  what 
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the  jurv  believe  from  the  evidence  as  men  they 
should  believe  as  jurors. 

7.  The  giving,  in  such  case,  of  the  following 
Instruction,  though  not  as  j^rspicuous  as  it 
ought  to  be,  is  not  error:  "The  court  instructs 
the  jury  that,  to  convict  a  person  of  murder, 
it  is  not  necessary  that  malice  should  have  ex- 
isted in  the  heart  of  the  accused  against  the  de- 
ceased, and  if  they  believe  from  the  evidence 
that  the  accused,  with  a  deadly  weapon,  shot 
and  killed  the  said  Julia  Simmons,  the  intent 
and  the  malice  may  both  be  inferred  from  such 
act." 

8.  Instructions  to  the  jury  must  be  taken  and 
read  as  a  whole,  and  if,  upon  being  so  read  and 
construed,  they  state  the  law  correctly,  and  do 
not  misstate  It  in  any  particular,  and  no  proper 
instruction  asked  for  has  been  refused,  the  ver- 
dict will  not  be  disturbed  on  the  rronnd  that 
additional  proper  instructions  could  have  been 

gven,  or  that  some  particular  instruction,  stand- 
g  alone,  might  tend  to  mislead  the  jury, 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Pocahontas  County; 
J.  M.  McWhorter,  Judge. 

Jerome  Kellison  was  convicted  of  murder 
in  the  first  degree,  and  brings  error.  Af- 
firmed. 

C.  H.  Scott  for  plaintiff  in  tfror.  The 
Attorney  General,  for  the  State. 


POFFENBARGBR,  P.  Jerome  Kellison, 
convicted  of  murder  of  the  first  degree  in 
the  circuit  court  of  Pocahontas  county,  and 
sentenced  to  life  imprisonment,  complains  of 
alleged  errors  in  the  judgment  The  order 
entered  on  the  4th  day  of  October,  1899,  mere- 
ly shows  the  return  of  the  indictment,  and 
no  other  order  in  the  case  was  made  until 
the  2d  day  of  October,  1901,  when  the  ac- 
cused was  arraigned,  and  entered  his  plea  of 
not  guilty  and  took  a  continuance.  As  more 
than  three  regular  terms  of  the  court,  aftt:r 
the  finding  of  the  indictment,  had  passed 
vdthout  a  trial,  and  the  record  did  not  show 
any  of  the  reasons  therefor  that,  under  the 
statute  (section  25,  c.  159,  of  the  (3ode  of 
1899),  excuse  such  failure,  it  is  said  that  be 
was  entitled  to  his  discharge  from  prosecu- 
tion for  the  offense.  **Bvery  person  charged 
with  felony,  and  remanded  to  a  circuit  court 
for  trial,  shall  be  forever  discharged  from 
prosecution  for  the  offense"  if  th^re  be  such 
failure,  unless  certain  specified  reasons  there- 
for are  shown.  The  accused  does  not  appear 
by  the  record  to  be  within  the  provisions*  of 
this  statute.  It  does  not  show  that  more 
than  three  terms  had  passed  without  a  trial 
after  he  vmu  taken  into  custody.  He  had 
not  been  arraigned,  nor  entered  any  plea, 
nw,  so  far  as  is  disclosed  by  the  rec(»rd,  had 
he  been  remanded  to  the  circuit  court  for 
trial.  There  can  be  no  presumption  that  at 
any  time  before  October,  1901,  he  had  de- 
manded or  desired  a  trial,  or  was  so  situated 
that  the  court  could  try  him.  The  fact  la, 
as  shown  by  the  testimony,  that  he  was 
never  arrested  on  the  charge  until  May,  1901. 
Had  he  moved  for  a  discharge  before  going; 
to  trial,  this  fact  would  have  precluded  it 
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If,  after  trial  and  conyietfon,  ha  eould  de- 
mand bis  discharge  in  this  court  at  this  late 
day,  that  fact  would  clearly  bar  him  here^ 
as  the  record  shows  it.  The  word  "remand- 
ed" in  said  section  ia  not  consistent  with  the 
present  statutory  provisions  relating  to  pro- 
cedure in  felony  cases.  Since  the  necessity 
of  a  preliminary  examination  as  a  prerequi- 
site to  trial  has  been  dispensed  with,  and 
indictments  are  no  longer  found  in  courts 
having  no  jurisdiction  to  try  on  charges  of 
felony,  the  expression  Is  inaccurate.  But  un- 
der the  Code  of  1860,  and  the  statutes  as 
th^  existed  prior  thereto,  it  was  consistent 
with  other  provisions,  and  only  applied  to 
persons  in  custody  or  under  recognizance. 
Hence  it  can  only  apply  under  such  condi- 
tions now,  and  is  to  be  construed  as  if  it 
read  "held"  for  trial,  instead  of  "remanded" 
for  trial.  In  Virginia  the  statute,  as  amend- 
ed, 80  rends.  Kibler  v.  Com.,  94  Va.  8(H, 
.  26  a  jB.  858. 

No  order  entered  in  the  case,  except  the 
one  in  which  the  verdict  is  recorded  discloses 
that  the  accused  had  the  assistance  of  coun- 
sel, and  an  assignment  of  error  is  based  upon 
the  failure  of  the  record  to  show  that  fact 
The  trial  seems  to  have  been  in  progress  on 
three  successive  days,  but  there  is  no  men- 
tion of  counsel  until  the  third  day.  Nothing 
in  this  record  indicates  that  he  asked  for  the 
assistance  of  counsel,  or  that  he  was  denied 
it.  or  that  he  did  not  have  it  The  Con- 
stitution does  not  make  assistance  of  counsel 
a  prerequisite  to  conviction  as  it  does  a  trial 
by  jury.  The  clause  contains  no  prohibitory 
language.  It  only  says  he  shall  have  the 
assistance  of  counsel.  The  common  law  did 
not  permit  persons  charged  with  felony  to 
have  the  advice  and  assistance  of  counsel, 
and  this  clause  of  section  14  of  article  3  of 
the  Constitution  was  inserted  to  cure  the 
shameful  defect  of  the  commcni  law  in  this 
respect  by  guarantying  said  right  to  such 
persons.  Cooley's  Const  Lim.  474.  Bven  if 
said  clause  makes  it  the  duty  of  the  state 
to  furnish  counsel  when  demanded,  It  does 
not  follow  that  such  action  is  to  be  taken 
unless  demand  therefor  bas  been  made,  nor 
that  the  silence  of  the  record  on  the  subject 
raises  a  presumption  of  the  denial  of  the 
privilege.  This  clause  is  in  the  same  section 
with  the  one  which  says  the  accused  shall 
be  confronted  with  the  witnesses  against 
him,  under  which  it  has  been  held  to  be  re- 
versible error  to  permit  the  examination  of 
witnesses  in  the  absence  of  the  accused. 
State  V.  Sheppard,  49  W.  Va.  582,  39  S.  B. 
676;  State  v.  Greer,  22  W.  Va.  800;  State 
T.  Sutfln,  Id.  771;  State  v.  Oonkle,  16  W. 
Va.  736;  Younger  v.  State,  2  W.  Va.  579, 
98  Am.  Dec.  791.  In  those  cases  it  was  held 
that  the  record  must  affirmatively  show  the 
presence  of  the  accused  at  all  stages  of  the 
trlaL  But  in  arriving  at  that  conclusion  the 
court  very  properly  read  that  clause  in  con- 
nection with  the  constitutional  inhibition  of 


a  c<mviction  without  a  tifal  by  jury,  and  the 

testimony  of  the  witnesses  is  an  inseparable 
part  of  the  trial.  The  assistance  of  counsel 
is  a  matter  of  a  different  kind.  Both  at 
common  law  and  under  our  Constitution  a 
triatl  in  a  felony  case  may  be  had  without 
the  assistance  of  counsel.  The  prisoner  him- 
self may  be  learned  in  the  law,  and  skilled 
in  its  practice.  Can  It  be  said  that  it  ia 
the  duty  of  the  court,  or  was  the  intention 
.of  the  framers  of  the  Constitution,  to  compel 
a  man  to  accept  the  assistance  of  counsel 
whether  he  desires  it  or  not?  £)ven  in  the 
case  of  the  personal  presence  of  the  accused 
at  the  trial,  the  presumption  of  regularity 
operates  to  some  extent  It  is.  sufficient  to 
show  his  presence  at  the  commencement  of 
the  proceedings  of  any  day,  and,  If  the  rec- 
ord does  not  affirmatively  show  his  absence 
thereafter,  his  presence  is  presumed  to  have 
continued  throughout  the  session. 

Although  it  appears  from  the  record  that 
the  jury  were  selected  and  tried,  an  assign- 
ment of  error  is  predicated  upon  the  failure 
of  the  order  to  say  they  were  "good  and  law- 
ful men,"  but  it  is  not  insisted  upon  in  the 
argument  The  record  shows  no  objection  to 
the  jurors,  or  any  of  them,  on  the  ground 
of  incompetence  or  disqualification,  and,  as  a 
rule,  there  is  a  presumption  in  favor  of  the 
regularity  of  the  proceedings  of  a  court  of 
general  jurisdiction.  In  felony  cases  there 
are  some  exceptions  to  the  rule,  but  no  rea- 
son is  perceived  why  the  record  should  of- 
firmatively  show  these  formal  words.  The 
observations  hereinafter  made  respecting  the 
oath  of  the  jurors  apply  here  with  equal 
force. 

Another  objection  is  that  the  jury  were  not 
sworn  to  return  a  verdict  according  to  the 
law  and  the  evidence.  The  order  recites 
that  they  were  "sworn  the  truth  to  spea.k 
upon  the  Issue  joined."  Under  several  de- 
cisions of  this  court  this  is  sufficient  The 
record  does  not  purport  to  set  out  the  form 
in  which  the  oath  was  administered,  nor 
show  ansrthing  which  negatives  the  presump- 
tion that  it  was  in  the  usual  form.  In  Law- 
rence's case,  30  Grat  849,  the  order  recited 
that  the  jury  *'were  sworn  the  truth  of  and 
upon  the  premises  to  speak."  Moncure,  P., 
delivering  the  opinion  of  the  court  said: 
"And  the  effect  is  the  same  as  if  it  had  been 
said,  that  the  jury  were  sworn  ^^ell  and 
truly  to  try  and  true  deliverance  make  be- 
tween the  commonwealth  and  the  prisoner  at 
the  bar,  and  a  true  verdict  render  according 
to  the  evidence.'  The  prisoner  and  his  coun- 
sel were  in  court  when  the  jury  were  sworn, 
and  might  and  no  doubt  would,  have  object- 
ed, if  the  jury  were  not  properly  sworn.  Tbe 
fact  that  no  objection  was  made  shows  that 
they  were  properly  sworn.  It  is  not  neces- 
sary that  the  form  of  the  oath  administered 
to  jurors  on  the  trial  of  a  felony  case  should 
be  copied  into  the  record.  It  is  sufficient 
that  the  record  shows  they  were  duly  sworn." 
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This  language  Is  quoted  with  approval  by 
Johnson,  P^.  in  State  t.  Sutfin,  22  W.  Va. 
771,  773,  and  it  clearly  coyers  the  objection 
raised  here.  The  syllabus  in  State  y.  Sutfln 
says:  "It  is  not  necessary  ttiat  the  form  of 
the  oath  administered  to  a  jury  in  a  felony 
case  should  be  entered  on  the  record.  It  is 
sufficient  if  the  record  shows  tliat  the  Jury 
were  duly  sworn."  To  the  same  general  ef- 
fect, see  State  ▼.  Ice,  84  W.  Va.  244^  12  S. 
a  605;  State  v.  Musgrave,  43  W.  Va.  672. 
28  S.  E.  813;  Russell  y.  State,  lO  Tex.  288; 
Wrbcitlege  y.  State,  1  Iowa,  168;  State  y. 
Ostrander,  18  Iowa,  436. 

A  further  objection  is  that  the  Jury  were 
giyen  in  charge  of  the  sheriff  of  the  county 
and  one  of  his  deputies  "with  instructions  to 
keep  them  together  without  communication 
with  any  other  person,  and  not  to  speak  to 
them  relative  to  this  trial."  This  is  the  re- 
cital of  the  record,  which  does  not  show  the 
name  of  the  deputy.  This  court  cannot  pre- 
sume, in  the  face  of  the  recital  of  the  record, 
that  the  person  to  whom  they  were  given  in 
charge  was  not  a  deputy  sheriff,  and  the 
name  of  the  deputy  is  wholly  immaterial,  as 
any  one  of  the  deputies  was  a  person  quali- 
fied for  such  duty.  The  instructions  to  the 
officer,  as  recited  in  the  order,  were  not  in 
the  language  of  the  statute,  but  they  sub- 
stantially conformed  to  it  so  far  as  the  order 
purports  to  set  them  out  No  objection  was 
made  or  exception  taken  for  want  of  proper 
instructions,  nor  does  the  statute  say  the 
court  shall  give  any  instruction  to  the  offi- 
cer, though  it  is  usually  done,  in  the  form  of 
an  oath  administered  to  the  officer.  This 
court  has  decided  that  the  oath  is  unneces- 
sary; and  imposes  no  additional  obligation 
upon  the  sheriff.  The  law  makes  it  his  duty 
without  any  instruction  from  the  court 
State  y.  Potndexter,  23  W.  Va.  806. 

At  the  instance  of  the  state  several  instruc- 
tions were  giv^n  over  the  objection  of  the 
defendant  As  the  propriety  of  giving  them 
depends  upon  the  character  of  the  evidence, 
a  brief  statement  of  the  material  facts  be- 
comes necessary.  Kellison's  victim  was  Mrs. 
Julia  A.  Simmons,  who  was  killed  in  her  own 
dooryard,  at  about  10  o'clock  at  night,  by  a 
pistol  shot  fired  by  him,  and  which  took  ef- 
fect in  the  right  breast  Her  daughter  and 
several  other  persons  were  on  the  porch»  but 
a  few  feet  distant  fH>m  the  gate  at  or  near 
which  she  and  Kellison  were  standing  when 
the  shot  was  fired.  But  whether  any  of  them 
actually  saw  what  occurred  between  the  ac- 
cused and  the  deceased  at  the  moment  the 
shot  was  fired  is  not  made  clear  by  the  evi- 
dence. Kellison  was  more  or  less  intoxicat- 
ed, and  had  come  to  the  place  a  short  time 
before  the  killing  in  company  with  Charles 
Apperson,  another  young  man,  in  quest  of 
two  girls,  Ess  Olunen  and  Eliza  CampbelL 
On  the  evening  before  they  had  called  upon 
"hese  girls  at  the  home  of  Elizabeth  Clunen, 
mother  of  Ebb  Olunen,  and  had  possibly 


arranged  to  see  the  girls  at  the  same  place 
on  the  evening  of  the  homicide.  Apperson 
says  they  had,  but  other  witnesses  state  the 
contrary.  At  any  rate,  they  went  and  were 
informed  upon  their  arrival  that  the  girls 
had  gone  to  Mrs.  Simmons'  that  day  to  work, 
but  would  return  that  evening.  After  wait- 
ing for  some  tim^  Kellison  an^  Apoenon 
started  to  meet  the  girls,  taking  with  them 
Jason  Clunen,  a  young  boy,  and  brother  of 
Ess  Clunen.  Not  meeting  them,  they  went 
on  to  the  premises  of  Mrs.  Simmons,  a  dis- 
tance of  two  or  three  miles.  Instead  of  go- 
ing to  the  house,  they  sent  Jason  Olunen  in 
to  tell  his  sister  that  her  sister  at  home  was 
sick,  and  that  she  must  return  at  once.  She 
started  out  accompanied  by  Lucy  Simm<»is, 
a  daughter  of  the  deceased,  and,  being  in  dis- 
tress over  the  news,  she  was  soon  informed 
by  her  brother  that  her  sister  was  not  sick, 
but  that  the  boys  were  down  at  the  fence,  and 
wanted  to  see  her  and  Eliza  Campbell,  and 
take  them  back  home.  Later  Apperson  went 
to  the  house,  but  Kellison  did  not  The  evi- 
dence shows  that  he  was  noisy,  abusive,  and 
indecent  in  his  language,  and  fired  one  or 
more  shots  from  his  pistol  while  in  conversa- 
tion with  the  girls  and  Mrs.  Simmons.  He 
made  threats  against  one  John  Edmiston,  of 
whom  he  was  Jealous,  saying  he  had  come 
there  to  kill  him.  Mrs.  Simmons  had  inter- 
posed an*  objection  to  the  demand  that  the 
girls  go  home  that  night  and  Kellison  used 
abusive  and  offensive  language  toward  her. 
It  seems  that  at  one  time  he  retired  from  the 
fence  near  the  house,  but  came  back,  and  in 
the  meantime  Lucy  Simmons  had  armed  her- 
s^  with  a  sword.  Kellison  was  ordered  to 
leave  the  premises,  but  instead  of  going,  he 
continued  to  make  threats  and  use  abusive 
and  indecent  language.  Mrs.  Simmons  took 
the  sword  from  the  hands  of  her  daughter 
and  went  to  the  gate,  saying  that  she  would 
protect  her  house  and  her  children  from  him, 
or  that  she  would*  make  him  leave.  As  stat- 
ed, the  daughter  and  others,  including  Bss 
Clunen  and  Charles  Apperson,  were  on  the 
porch,  in  front  of  which  there  were  some  hop 
vines,  which  may  have  obstructed  the  view 
of  what  transpired  at  the  gate.  They  say, 
however,  they  heard  Kellison  order  Mrs.  Sim- 
mons to  stand  back,  and  that  immediately 
afterwards  the  shot  was  fired,  which  killed 
her  almost  instantly.  Apperson  testifies  that 
there  was  a  cut  on  Kellison's  hand,  which 
might  have  been  made  i>y  the  sword.  He 
had  a  ring  on  a  finger  of  that  hand,  wiiich 
also  had  an  indentation,  which  might  have 
been  made  in  the  same  way. 

The  first  instruction  was  objected  to  be- 
cause it  tells  the  Jury  they  may  believe  or 
refuse  to  believe  any  witness,  and  that  when 
passing  upon  the  credibility  of  a  witness 
they  may  take  into  consideration  his  interest 
in  the  matter  in  controversy  and  his  demean- 
or upon  the  witness  stand.  It  is  said  tills  in- 
struction conveyed  an  intimation  to  the  Jury 
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that  some  of  the  evidence  must  be  dlsbelier- 
«d,  and  that  they  might  reject  that  part  of  it 
which  was  f  ayorable  to  the  accused.  Though 
probably  a  little  informal,  the  instruction 
states  the  law  correctly,  and,  though  there 
was  Tery  little  conflict  or  inconsistency  in 
the  statements  of  the  several  witnesses,  it  Ls 
not  perceived  that  the  instruction  could  have 
had  any  such  effect  as  Ls  claimed.  It  does 
not  refer  to  the  evidence  of  any  particular 
witness,  and  leaves  all  questions  of  credibil- 
ity to  the  jury. 

Instruction  No.  2  told  the  Jury  that  a  rea- 
sonable doubt  was  not  a  vague  or  uncertain 
doubt  and  that  what  the  Jury  believe  from 
the  evidence  as  men,  they  should  believe  as 
Jurors.  This,  taken  in  connection  with  the 
instruction  given  for  the  defendant,  saying 
it  was  the  duty  of  the  state  to  prove  the 
accused  guilty  beyond  all  reasonable  doubt  In 
order  to  convict,  states  the  law  with  suffi- 
cient accuracy.  They  were  told  that  their  be- 
lief must  be  founded  upon  the  evidence,  and 
that  a  vague  and  uncertain  doubt  is  not  a 
reasonable  doubt  within  the  meaning  of  the 
law.  How  there  could  be  any  difference  be- 
tween their  belief  as  men  and  their  belief  as 
Jurors  is  not  perceptible.  Being  Jurors,  they 
were  still  men,  and  the  only  belief  possible 
is  that  which  fastens  Itself  upon  the  human 
mind,  and  they  were  told  that  it  must  be  be- 
lief beyond  all  reasonable  doubt  All  the 
authorities  say  that  reasonable  doubt  is  dif- 
ficult to  define,  but  that  its  meaning  is  not 
difilcult  for  a  Jury  to  comprehend.  State  v. 
Sheppard,  49  W.  Va.  682,  609,  610,  39  S.  D. 
G76.  As  the  Jurors  were  acting  under  oath,  it 
cannot  be  assumed  that  they  were  men  of 
such  feeble  understanding  as  to  deem  them- 
selves relieved  from  the  obligations  thereby 
imposed  by  the  terms  of  the  instruction. 

Instruction  No.  3  told  the  Jury  that  a  man 
Is  presumed  to  intend  that  which  be  does,  or 
that  which  is  the  immediate  or  necessary 
consequence  of  the  act  As  far  as  it  goes, 
this  is  old  and  sound  law. 

Instruction  No.  4  was,  in  substance,  that 
if  the  Jury  believed  the  deceased  had  come 
to  her  death  from  a  pistol  shot  at  the  hands 
of  the  accused,  and  he  relied  upon  self-de- 
fense, the  burden  wbs  upon  him  to  show  it 
by  a  preponderance  of  the  evidence.  This  is 
good  as  far  as  it  goes,  and,  if  it  is  incomplete 
in  any  respect  the  deficiency  is  supplied  by 
the  full  instruction  on  the  subject  of  self- 
defense  given  at  the  request  of  the  defendant 

Instruction  No.'  5  is,  in  substance,  the  usual 
one  to  the  effect  that  when  a  homicide  is 
proven  it  is  presumed  to  be  murder  of  the 
second  degree,  and  that  the  burden  is  upon 
the  state  to  elevate  it  and  upon  the  prisoner 
to  reduce  it 

Instruction  No.  6  is  point  11  of  the  sylla- 
bus in  Gain's  Case,  20  W.  Va.  679,  which  Is 
as  old«  almost  as  the  criminal  law. 

Instruction  No.  7  reads  as  follows:  'The 
eourt  instructs  the  Jury  that  to  convict  a  per- 


son of  murder.  It  Is  not  necessary  that  malice 
should  have  existed  in  the  heart  of  the  ac- 
cused against  the  deceased,  and  if  they  be- 
lieve from  the  evidence  that  the  accused,  with 
a  deadly  weapon,  shot  and  killed  the  said 
Julia  Simmons,  the  intent  and  the  malice  may 
both  be  inferred  from  such  act"  The  court 
evidently  meant  to  say  that  express  ante- 
cedent malice  is  not  a  necessary  element  of 
the  crime,  and  that  proof  of  express  malice 
was  unnecessary,  all  of  which  is  sound  law; 
and  it  was  certainly  proper  to  say  that  if  the 
Jury  believed  from  the  evidence  that  the  ac- 
cused had  shot  and  killed  the  deceased,  they 
might  infer  from  the  act  both  malice  and  the 
intent  to  kill.  Though  the  instruction  does 
say  it  Is  not  necessary  that  malice  should  have 
existed  in  the  heart  of  the  accused  against  the 
deceased,  this  statement  is  qualified  by  what 
follows,  and  the  instruction  as  a  whole  tells 
the  Jury  that  malice  is  an  element  of  the 
crime,'  but  that  it  may  be  inferred  from  the 
act  of  taking  life  with  a  deadly  weapon,  and 
the  Jury  could  not  have  reasonably  construed 
it  to  mean  more  than  that  proof  of  express 
malice  was  unnecessary.  It  could  have  been 
more  perspicuously  stated,  but  verdicts  are 
not  set  aside  for  rhetorical  imperfections  or 
awkward  phraseology  in  instructions,  when 
the  meaning  intended  to  be  conveyed  is  clear- 
ly manifest 

Instruction  No.  8  reads  as  follows:  "If  the 
Jury  believes  from  the  evidence  that  the  pris- 
oner, Jerome  Kellison,  went  to  the  home  of 
Mrs.  Julia  Simmons  with  a  deadly  weapon 
for  the  purpose  of  committing  a  felony  or 
some  other  illegal  purpose,  or  that  the  pris- 
oner formed  that  purpose  after  coming  on  the 
property  of  Mrs.  Julia  Simmons^  he  was  from 
that  moment  a  trespasser,  and  it  was  his  duty 
to  leave  when  ordered  away  by  Mrs.  Sim- 
mons; and  Mrs.  Simmons  had  a  right  to  use 
all  forces  necessary  to  make  the  prisoner 
leave;  and  if  the  prisoner  refused  to  leave 
after  repeated  orders  to  go  from  the  deceased, 
and  used  abusive,  insulting,  and  blackguard- 
ing language  to  her,  and  upon  the  deceased 
going  towards  the  prisoner  with  a  saber  in  her 
hand,  from  her  front  door,  saying  she  intend- 
ed to  protect  her  home  and  children,  and  that 
the  prisoner  should  leave,  the  prisoner  con- 
tinued to  curse  and  blackguard  the  deceased 
and  her  family,  refused  to  leave,  and  drew  a 
pistol  and  shot  and  killed  the  deceased,  they 
must  find  the  prisoner  guilty  of  murder  in  the 
first  degree,  unless  they  further  believe  from 
the  evidence  that  the  prisoner  had  reason  to 
believe,  and  did  believe,  he  was  in  imminent 
danger,  and  could  not  retreat  without  en- 
dangering his  life,  or  great  bodily  harm." 
If  it  can  be  said  that  this  instruction  con- 
veys an  intimation  that  the  deceased  had  the 
right  to  make  a  deadly  assault  upon  the  ac- 
cused upon  his  refusal  to  leave,  such  intima- 
tion can  be  nothing  more  than  a  mere  infer- 
ence from  the  language  used.  The  instruction 
does  not  say  she  had  the  right  to  kill  or 
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malm,  but  only  that  she  might  use  such  force 
as  was  necesaary  to  compel  his  reUrement 
from  the  premises.  The  other  Instructions* 
given  In  the  case,  both  for  the  state  and  the 
defendant,  leave  no  room  for  any  such  Infer- 
ence. The  jury  were  plainly  and  repeatedly 
told  that.  If  he  fired  the  shot  under  such  cir- 
cumstances as  made  It  lawful  to  do  so,  nam- 
ing them,  although  upon  the  grounds  of  the 
premises  of  the  deceased,  he  was  guilty  of  no 
offense;  and  also  that  If  the  prisoner  was 
upon  the  grounds  of  the  deceased  without 
legal  right,  and  using  profane  language,  the 
deceased  was  not  justified  In  attacking  him 
with,  or  attempting  to  eject  him  by  the  use 
of,  a  deadly  weapon.  The  instructions  must 
be  taken  and  read  as  a  whole,  and  If,  upon 
being  so  read  and  construed,  they  propound 
the  law  correctly,  and  do  not  misstate  It  in 
any  particular,  they  afford  no  ground  for 
setting  aside  the  verdict.  The  last  clause  of 
the  instruction  propounds  the  law  correctly. 
The  accused  was  In  fault  On  this  question 
there  Is  no  conflict  In  the  evidence.  He 
brought  on  the  quarreL  Having  done  so, 
nothing  could  justify  his  taking  the  Ufe  of 
the  deceased  except  the  necessity  of  doing 
so  In  order  to  save  his  own  life,  or  prevent 
the  infliction  upon  him  of  great  bodily  in- 
jury. There  are  two  grounds  upon  which  a 
man  may  stand  bis  ground,  and,  if  need  be, 
kill  his  adversary,  when  he  has  opportunity 
to  escape  by  retreating.  When  the  attack  up- 
on him  is  made  with  murderous  Intent,  with 
a  sufficient  overt  act,  he  is  under  no  duty  to 
fly.  Blsh.  Gr.  Law,  §  850;  State  v.  Clark,  51 
W.  Va.  457,  41  S.  E.  204.  When  one  is  as- 
saulted in  his  own  dwelling  bouse,  he  need 
not  retreat,  but  he  cannot  take  the  life  of  his 
adversary  unless  It  1b  necessary  in  order  to 
save  his  own  life  or.  prevent  other  felony. 
State  V.  Clark,  cited;  Blsh.  Cr.  Law,  ft  858; 
Beard  v.  United  States,  158  U.  S.  550,  15  Sup. 
Ot  902,  30  L.  Ed.  1086.  Exceptions  are  taken 
to  some  clauses  of  the  instruction  on  the 
ground  that  they  are  Incorrect  recitals  of  the 
evidence,  but  a  careful  examination  shows 
that  they  are  not  recitals.  They  constitute  a 
hypothetical  statement  of  facts  as  to  which 
there  is  evidence,  leaving  it  to  the  jury  to 
determine  whether  they,  are  established. 

As  It  does  not  appear  that  the  court  erred 
m  any  of  its  rulings,  the  judgment  will  be 
affirmed. 


(119  Ga.  746) 

SLATON  V.  STATE. 

(Supreme  Court  of  Georgia.    March  29,  1904.) 

CBDCINAL  LAW^APPBAX/— BCVISW. 

1.  No  error  of  law  was  complained  ot  and 
the  evidence  warranted  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court*  Wilkes  County; 
.  H.  M.  JQolden*  Judg^ 


Jack  Slaton  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  JL  Slaton,  for  plaintiff  In  error.  D.  W. 
Meadow,  Sol.  Gen.,  and  Jna  0.  Hart;  Atty. 
Gen.,  for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  AU 
the  Justices  concurring. 


(UB  Ga.  777) 
PEEPLES  et  al.  t.  SETHNESS  00. 
(Supreme  Court  of  Greorgia.    March  29,  19(Vi.) 

JUSTICE  OF  THE   PEACE--PBOCEnUBS~VEBIPIED 
ACCOUNT— PLEA—DEFAULT— JUDGMENT. 

1.  Where  a  verified  account  is  attached  to  the 
summons  in  a  Justice's  court,  and  served  on 
the  defendant  personally,  the  affidavit  performs 
the  office  of  evidence,  and  the  plaintiff  is  en- 
titled to  a  judgment,  unless  a  verified  defease 
is  filed. 

2.  Suit  on  an  unverified  account  may  be  mc3t 
by  an  unverified  plea. 

8.  But  where  a  suit  on  an  unverified  account 
has  been  personally  served,  and  the  same  is  met 
by  no  defense  whatever,  the  defendant's  silence 
is  to  be  treated  as  an  admission  of  the  correct- 
ness of  everv  item  in  the  account,  and  the  plain- 
tiff is  entitled  to  judgment  on  the  call  of  the 
docket,  and  without  the  case  being  assigned  fot 
trial. 

4.  Questions  as  to  the  description  or  mis- 
Joinder  of  the  parties  are  concluded  by  the  Judg- 
ment. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Sethness  Company  agahist 
H.  C.  Peeples  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Afllrm- 
ed. 

The  Sethness  Company  brought  suit  on 
an  account  in  a  Justice's  court  against  the 
Southern  Bottling  Company  and  H.  C.  Pee- 
ples, which  was  personally  served.  There 
was  no  appearance  for  the  defendants,  and 
on  the  first  day  of  the  term  and  on  the  call 
of  the  docket  the  court  rendered  judgment 
for  the  plaintlfF.  The  defendants  presented 
their  petition  for  certiorari,  on  the  grouiida 

(1)  that  the  judgment  could  not  be  lawfully 
rendered  without  proof  of  the  correctness  of 
the  account  being  first  made  by  the  plaintiflr: 

(2)  that  judgment  could  not  be  rendered  on 
the  call  of  the  docket  without  first  assigning 
the  case  in  Its  regular  order;  and  (8)  because 
it  was  not  alleged  whether  the  Southern  Hot* 
tling  Company  was  a  partnership  or  a  corpo- 
ration and  Peeples  was  improperly  Joined  as 
a  defendant  The  court  refused  to  grant  the 
writ  of  certiorari,  and  the  petitioners  there- 
for excepted. 

J.  W.  &  J.  D.  Humphries,  for  plaintiffs  in 
error.  Mark  J.  McCord,  for  defendant  in  er- 
xor. 

LAMAR,  J.  If,  in.  a  justice's  court;  the 
ptakitiff  attache^  to  h^  summons  a  verified 
acGOUii^  and  the  same  is  served  upon.  th9  d»- 
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fendaat  personally,  tbe  affidayit  as  to  tbe 
ooirectness  ot  the  account  serves  the  office  of 
•TldeDce.  whleb  will  be  sufficient  to  maJce  out 
Hie  plalntiirB  claim  unless  tlie  same  is  met 
hj  a  yeriiled  defense.  An  nnyerlfled  account 
thus  sued  on  may  be  met  by  an  unrerifled 
plea.  But  where  an  uuTerifled  account  sued 
on  has  he&n  personally  served,  and  is  met 
by  no  defense  whatever,  the  defendant's  si- 
lence is  to  be  treated  as  an  admission  of  the 
correctness  of  every  Item  in  the  account; 
"the  case  shall  be  considered  in  default,'* 
and  the  plaintiff  is  entitled  to  a  judgment 
Parris  v.  Hightower,  76  Qa.  631;  Glv.  Ck>de 
1895,  U  5077,  5078.  This  judgment  may  be 
entered  on  the  call  of  the  docket,  and  as 
soon  as  the  fact  of  default  is  ascertained. 

Judgment  affirmed. .  All  the  Justices  coii^ 
cvrrtng* 


(119  Ga.  817) 

MATHIS  et  al.  v.  OORDT. 
(Supreme  Court  of  Geoniia.    March  80,  1901) 

PUBLIO   SCHOOLS— BOOKS— BBNTAL   OHABQK. 

1.  While  the  act  of  December  16,  1897  (Acts 
1897,  p.  90,  S  8),  empowers  county  boards  of 
education  to  i  purchase  schoolbooks  and  rent 
them  to  the  pupils,  it  does  not  authorize  them  to 
compel  the  pupils  to  rent  such  books,  and  make 
the  payment  of  the  rental  charge  a  condition 
precedent  to  admission  to  the  schools,  without 
regard  to  whether  the  pupils  already  have  such 


(Syllabus  by  the  Court) 

Shrror  fh>m  Superior  0)urt,  Sumter  Ck>un* 
ty;  2.  A.  Irittlejohn,  Judge. 

Mandamus  by  9.  M.  €k>rdy  against  J.  B. 
Mathis,  superintendent  of  schools,  and  oth- 
ers. Judgment  for  plaintiff.  Defendants 
bring  error.    Affirmed. 

Blalock  ft  Ck>bb  and  Hooper  &  Dykes,  for 
plaintiffs  in  ^ror.  Shlpp  ft  Sheppard,  for  de- 
fendant in  error. 

SIMMONS*  0.  J.  To  an  order  granting  a 
mandamus  absolute  against  the  school  au- 
tliorlties  of  Amerlcus,  directing  them  to  ad- 
mit certain  children  to  the  schools  without 
requiring  them  to  pay  certain  rental  charges 
for  books,  tlie  defendants  excepted.  The 
question  in  the  case  is  whether,  by  section  8 
of  the  act  of  December  16;  1897  (AcU  1897, 
p.  9(9,  the  school  authorities  were  author- 
ized, where  they  had  purchased  the  books 
needed  for  the  schools  and  offered  to  rent 
them  to  the  pupils*  to  make  the  payment  of 
the  rental  charge  a  condition  precedent  to 
the  admission  of  a  child,  without  regard  to 
wbeUier  he  was  already  possessed  of  the 
bookB  needed.  The  act  above  mentioned  au- 
thorises the  proper  school  authorities  to  pur- 
chase such  books  as  may  be  needed  or  adopt- 
ed for  the  schools,  and  then  sell  them  to  the 
patrons  and  pupils  of  the  schools.  Section  8 
then  provides  "that  in  cases  where  said 
boards  of  education  shall  purchase  the  books 
needed  in  said  schools  under  their  control,  as 


herein  provided  for,  they  may  rent  the  same 
to  the  pupils  at  such  fees  or  for  such  charges 
as  they  may  deem  just  and  proper,  and  the 
boiM^  may  make  all  proper  rules  to  insure 
the  payment  of  said  fees  and  charges  and 
proper  care  in  the  preservation  of  said 
books."  The  judge  below  held  that  the 
proper  construction  of  this  act  did  not  au- 
thorize the  school  authorities  to  make  the 
renting  of  the  books  a  condition  precedent 
to  admission  to  the  schools,  but  that,  while 
such  authorities  may  purchase  the  books, 
and  rent  them  to  the  pupils,  adopting  rules 
and  regulations  to  insure  the  collection  of 
the  rental  charges  and  the  preservation  of 
the  books,  "yet  should  a  parent,  as  tn  the 
present  case,  whose  children  are  otherwise 
entitled  to  be  admitted  to  the  educational 
privileges  of  said  schools,  supply  such  chil- 
dren with  such  books  and  stationery  as  are 
necessary  for  the  use  of  such  children  under 
the  regulations  of  such  school,  such  children 
would  be  entitled  to  registration  and  admit- 
tance to  said  schools  without  the  payment  of 
such  rental  fees  or  charges."  We  think  that 
the  judge  below  properly  construed  the  act 
in  question.  While  the  act  conferred  upon 
the  school  authorities  full  power  to  purchase 
the  books  and  rent  them  out,  it  did  not  con- 
template a  compulsory  renting.  It  author- 
ized the  rental,  but  did  not  authorize  the 
school  authorities  to  compel  the  pupils  to 
rent  The  rules  the  school  authorities  were 
authorized  to  make  were  not  such  as  required 
the  pupils  to  rent  books,  but  such  as  would 
secure  the  payment  of  the  rental  charges 
by  those  who  did  rent,  and  insure  the  preser- 
vation of  the  books.  The  act  did  not  con- 
template a  regulation  that  each  pupil  must 
rent  his  books  from  the  school  authorities 
even  though  he  already  has  all  the  books  he 
will  need,  or  is  required  to  have  by  the  regu- 
lations of  the  school.  The  act  did  not,  «c- 
pressly  or  by  implication,  authorize  the 
school  authorities  to  compel  the  pupils  to 
rent 

One  of  the  questions  argued  in  this  court 
and  in  the  court  below  was  whether  the  act 
would  be  unconstitutional  if  a  contrary  con- 
struction were  given  it  This  question  was 
not  passed  upon  by  the  judge  below  because^ 
its  decision  was  rendered  unnecessary  by 
his  construction  of  the  act  For  the  same 
reason  we  also  find  it  unnecessary  to  decide 
the  question. 

Judgment  affirmed.  All  the  Justices  ooo- 
eurring. 

(119  Ga.  SOS) 
BALLARD  v.  PARKER. 
(Supreme  Court  of  (Georgia.    March  29,  190i.) 

EBBOB— AFVISMANCS— CBBTIOBABI— BBCOBO. 

1.  The  answer  of  the  justice  of  the  peace  does 
not  set  forth  the  evidence  introduced  on  the 
trial  of  the  case,  nor  verify  that  contained  in  the 
petition  for  certiorari ;  and,  as  none  of  the  as- 
signments of  error  can  be  properly  considered 
and  determined  without  a  reference  to  the  ev« 
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idence,  an  affirmance  of  the  judsrment  overrol- 
inf  the  certiorari  necessarilj  results. 
(Syllabus  by  the  Court) 

Error  from  Snperlor  Ooort,  Newton  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  between  F.  D.  Ballard  and  L.  B. 
Parker.  From  a  Judgment  affirming  a  cer- 
tiorari, Ballard  brings  error.    Affirmed. 

James  F.  Rogers^  for  plaintiff  in  error.  EL 
D.  Meador,  for  defendant  in  error. 

COBB,  J.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 

(ll»Ga.  819) 

PBRRT  et  al.  t.  BRUNSWICK  &  W.  RT. 

CO, 
(Supreme  Court  of  Georgia.    March  80,  1904.) 

■BB0»— REVIEW— CERTIOBABI—BAILBOADB—LIA- 
BILITT  OF  LESSOB— SEBVICB  OF  SUMMONS. 

1.  In  reviewing  a  judgment  of  a  judge  of  the 
•uperior  court  overruling  a  certiorari,  questions 
which  might  have  been  made  in  the  inferior 
jndicatorv,  but  whic^  are  not  referred  to  in  the 
petition  for  certiorari,  will  not  be  considered. 

2.  The  act  of  December  20,  1899  (Acts  1899, 
pp.  54,  65,  S  1),  providing  that  in  certain  cases 
railroad  companies  which  have  leased  their  prop- 
erty or  lines  of  railroad  may  be  held  liable  for 
claims  against  the  lessee,  does  not  contemplate 
that  service  upon  the  agent  of  the  lessee  will 
amount  to  service  upon  the  lessor.  While  the 
act  imposes  a  liability  on  the  lessor,  such  lessor 
should  be  properly  served. 

8.  Where  in  such  a  case  the  sheriff  makes  a 
return  of  service  which  is  traversed  bv  the  de- 
fendant (the  lessor),  the  latter  may  introduce 
evidence  to  show  that  no  service  was  in  fact 
made  upon  IL 

(Syllabus  by  the  Court) 

Brror  from  8Qi)erior  Comt»  Worth  County; 
W.  N.  Spence,  Judge. 

Action  by  T.  D.  Perry  and  others  against 
the  Brunswick  &  Western  Railway  Company. 
Judgment  for  defendant  on  overruling  of  cer- 
tiorari in  the  superior  court*  and  plaintiffs 
bring  error.    Affirmed. 

Chiude  Payton,  for  plaintiffs  in  error.  D. 
H.  Pope  and  Perry  A  Tipton,  for  defendant  In 
error. 

SIMMONS,  O.  J.  Suit  f6r  damages  was 
.brought  in  the  county  court  of  Worth  coun- 
ty against  the  Brunswick  ft  Western  Rail- 
way (Company.  The  sheriff  made  a  return 
of  service,  which  was  traversed  by  the  de- 
fendant Upon  the  hearing  of  the  issue  thus 
made,  the  court  decided  in  favor  of  the  de- 
fendant The  plaintiff  sued  out  a  writ  of 
certiorari,  and  on  the  hearing  in  the  superior 
court  the  certiorari  was  overruled.  The  plain- 
tiff excepted. 

1.  In  one  of  the  exceptions  taken  to  the 
ruling  of  the  judge  of  the  superior  court, 
the  plaintiff  in  error  seeks  to  raise  the  ques- 
tion whether  the  traverse  filed  in  the  county 
court  by  the  defendant  was  insufficient,  in 
that  it  was  not  signed  by  any  one.  The 
record  shows  that,  while  there  was  no  signa- 
ture to  the  body  of  the  traverse,  the  attor- 


ney at  law  of  the  defendant  subscribed  the 
affidavit  thereta  This  would  seem  sufficient 
(see  Neal  v.  Fox,  114  Ga.  104,  89  S.  B. 
800),  but,  whether  It  Is  or  Is  not  the  point  Is 
not  properly  before  this  court  for  determina- 
tion. The  petiton  for  certiorari  did  not  show, 
or  even  intimate,  that  any  such  question 
was  made  or  passed  upon  In  the  county  court, 
or  suggest  that  the  traverse  was  insufficient 
in  the  matter  now  pointed  out  The  plaintff 
in  error  cannot,  by  bill  of  exceptions,  raise 
points  which  were  not  made  in  the  county 
court  or  in  the  certiorari.  The  Judge  of  the 
superior  court  had  no  authority  to  consider 
any  rulings  of  the  county  court  which  were 
not  assigned  as  error  in  the  petition  for  cer- 
tiorari. Civ.  Code  1895,  i  4(»S0;  Fouchd  v. 
Morris,  112  Ga.  143,  37  6.  B.  182;  Brown  ▼. 
Alexander,  112  Ga.  247,  37  S.  B.  388.  In  re- 
viewing his  decision,  this  court  is  confined 
to  points  which  were  properly  before  him. 

2.  From  the  evidence  introduced  in  the 
county  court,  it  appears  that  the  defendant, 
the  Brunswick  &  Western  Railway  Company, 
had  once  run  and  of^erated  a  railroad  which 
ran  through  Worth  county,  but  had  In  July, 
1901,  transferred  its  property  and  franchises 
to  another  company,  and  had  since  that  time 
done  no  active  business  In  the  county.  The 
present  suit  was  filed  in  September,  1902,  and 
the  injuries  set  out  in  the  petition  were  al- 
leged to  have  been  inflicted  in  April,  1902. 
The  sheriff  served  the  suit  by  leaving  a  copy 
with  the  agent  in  the  raihroad  office  at  the 
depot  in  Sylvester,  Ga.  The  evidence  show- 
ed that  this  agent  had  been  employed  by  the 
defendant  while  It  operated  the  railroad,  and 
prior  to  July,  1901,  but  had  not  been  in  its 
employment  since  that  time;  being  at  the 
time  of  the  service  employed  by  the  com- 
pany to  which  the  defendant  had  transferred 
its  property  and  fhinchises.  It  also  appear- 
ed that  the  office  at  the  depot  above  mention- 
ed was  not  at  the  time  of  the  service  the  of- 
fice of  the  defendant,  but  of  the  other  com- 
pany. ThU  evidence  makes  It  very  dear  that 
there  was  no  service  upon  the  defendant  or 
its  agent  Counsel  for  the  plaintiff  relied, 
however,  upon  the  act  of  December  20,  1899 
(Acts  1899,  pp.  54,  55,  S  1).  This  act  provides 
that  a  railroad  company  wbich  leases  its 
property  or  line  of  railroad  to  another  per- 
son shall  have  the  "contract  of  lease  or  other 
contract  of  like  nature,  evidencing  the  change 
of  control  and  possession,**  recorded  in  the 
clerk*s  office  of  the  superior  court  in  each 
county  through  which  the  line  of  road  ma/ 
run.  It  then  provides  that  "ahy  such  rail- 
road refusing  or  falling  so  to  do,  will  authorise 
any  person  having  a  right  of  action  against 
said  railroad,  or  the  lessee  or  lessees  thereof, 
•  «  •  to  ffie  and  prosecute  said  action 
against  said  railroad  company  in  all  respects 
as  if  the  same  were  the  proper  party  defend- 
ant, and  any  plea  or  other  defense  attempt- 
ing to  shift  liability  to  such  lessee  or  lessees 
or  denying  control  or  possession  of  such 
property  or  line  of  road  «haU  not  avail  to 
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protect  any  soch  nllxoad  against  liability  that 
falls  or  refnaes  to  record  aa  proYided."  It  la 
at  least  doubtCnl  if  this  act  is  applicable  to 
the  defendant  In  the  present  case,  for  the  act 
deals  with  railroad  companies  which  have 
leased  their  lines,  while  the  defendant  appears 
to  have  transferred  to  another  all  of  its  prox>- 
erty  and  franchises.  Conceding,  howeyer, 
that  the  act  would  apply  in  snch  a  case,  the 
judgment  of  the  court  below  was  still  correct 
The  act  does  not  provide  that  a  railroad  com- 
pany sued  under  Its  proyisions  need  not  be 
senred,  nor  does  it  prescribe  that  service  on 
the  leseee  shall  amount  to  service  on  the 
lessor.  It  does  not  deal  at  all  with  the  ques- 
tion of  service,  but  simply  fixes  liability.  If, 
onder  this  act  the  plaintiff  may  recover 
against  the  defendant  it  is  still  true,  under 
the  general  law,  which  is  not  changed  by 
this  act  that  the  defendant  must  be  served. 
Even  if  the  defendant  was  properly  sued,  it 
was  not  served.  There  was  no  service  upon 
it  or  its  agents,  and  the  traverse  of  the  sher- 
UTs  return  of  service  was  properly  sustafned. 

3.  Ck)mplaint  was  made  of  the  admission 
of  the  defendant's  evidenoe  as  to  the  trans- 
fer of  its  property  and  franchises,  and  as 
to  the  control  of  the  office  and  the  employ- 
ment of  the  agent  with  whom  the  copy  of 
the  suit  was  left  Objection  was  made  to 
this  evidence  on  the  ground  that  under  the 
act  above  quoted,  the  defendant  was  estop- 
ped to  show  nonliability  or  to  shift  the  liabil- 
ity to  the  lessee.  From  what  has  been  said 
just  above,  it  will  be  seen  that  this  objection 
was  properly  overruled.  This  evidence  was 
not  introduced  to  show  that  the  defendant  was 
not  liable  to  the  plaintiff,  but  for  the  purpose 
of  showing  that  there  had  been  no  service 
upon  it  For  this  purpose  it  was  clearly  ad- 
missible. 

Judgment  aiBrmed.  All  the  Justices  con- 
curring. 


•  i:)  Ga.  762) 

CX>OPER  V.  NISBET. 

(Supreme  Ck>urt  of  Georgia.    March  29,  1904.) 

BILL    OF    EXCEPTIONS— FTLINQ—EVIDBNCK— BE- 
BUTTAL— INSTBUCnONS— NEW   TBIAL. 

1«  It  is  essential  to  the  legal  filing  of  a  bill 
of  exceptions,  or  other  paper  which  the  law  pro- 
vides may  be  filed  in  the  office  of  the  clerk  of  a 
court  that  the  intention  to  place  the  paper  on 
file  be  in  some  intelligible  manner  communicated 
to  the  derk  or  bis  deputy  by  the  party  desiring 
to  have  the  paper  filed. 

2.  Where  a  witness  (the  deputy  clerk  of  a 
court)  testifies  that  it  his  custom  to  make  a 

S^ncil  memorandum  on  a  certain  class  of  papers 
ed  with  him,  and  that  a  paper  of  that  class 
involved  in  the  suit  had  no  such  memorandum 
on  it  at  a  certain  time,  It  is  not  competent  to 
rebut  sndi  testimony  by  proof  that  a  paper  of 
a  different  class  in  the  same  suit  had  no  mem- 
orandum on  it;  there  being  no  evidenoe  that 
sadi  latter  paper  had  ever  been  filed. 

8.  The  failure  to  give  Instructions  to  the  Jury 
not  demanded  by  the  evidence  will,  in  the  ab- 
sence of  a  written  request  to  so  charge,  in  no 
event  be  cause  for  a  new  trial.  ESspecially  is 
this  true  where  the  prlndple  of  law  invoked  by 


the  complaining  party  is  in  lack  diaiged  snb- 
Btantially  by  the  trial  Judge. 
(SyUabns  by  the  Conrt.) 

Error  from  Superior  Court,  Bibb  Ooimty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  John  R.  Cooper  against  Robert 
▲.  Nisbet  Judgment  for  defendant  and 
plaintiff  brings  error.   AJSXrmeCL 

Hardeman  &  Jones,  Ross  &  Grace,  and  Da- 
vis &  Turner,  for  plaintiff  in  error.  Jno.  R. 
L.  Smith,  for  defendant  in  error. 

CANDLER,  J.  This  was  a  petition  for 
mandamus,  addressed  to  the  judge  of  the  su- 
perior courts  of  the  Macon  circuit  The  pe- 
tition alleged  that  on  June  IS,  1903,  in  a  case 
pending  in  Bibb  superior  court  in  which  the 
petitioner  was  plaintiff,  the  judge  of  that 
court  signed  a  writ  of  error  sued  qut  by  the 
petitioner,  returning  it  to  his  counsel  on  June 
15th,  on  which  day  service  of  the  bill  of  ex- 
ceptions was  acknowledged  by  counsel  for 
the  opposite  party;  that  immediately  after 
obtaining  the  acknowledgment  of  service  of 
the  bill  of  exceptions,  counsel  for  petitioner 
''carried  said  bill  of  exceptions  *  *  *  to 
the  office  of  the  clerk  of  the  superior  court 
of  said  county,  and  in  person  delivered  said 
bill  of  exceptions  to  B.  J.  Holt  the  deputy 
clerk,  and  thereby  lodged  said  bill  of  excep- 
tions in  the  office  of  the  said  clerk  for  filing 
and  transmission  to  the  Supreme  Court;  that 
on  August  4,  1903,  the  clerk  certifled  and 
transmitted  the  bill  of  exceptions  and  a  tran- 
script of  the  record  in  the  case  to  the  Su- 
preme Court  but  failed  and  neglected  to 
mark  said  bill  of  exceptions  as  of  file  in  his 
office  on  June  15,  1903";  that  petitioner  ap- 
plied to  the  Supreme  Court  for  a  writ  of 
mandamus  to  require  the  clerk  to  mark  the 
bill  of  exceptions  "Filed,"  and  that  that  court 
passed  an  order  directing  the  bill  of  excep- 
tions to  be  retransmitted  to  Bibb  county  in 
order  that  appropriate  proceedings  might  be 
had  in  the  superior  court  ,of  that  county  to 
determine  the  true  date  of  such  filing.  The 
prayer  of  the  petition  was  that  the  clerk  be 
commanded  to  show  cause  why  he  should 
not  be  required  nunc  pro  tunc  to  mark  the 
bill  of  exceptions  as  of  file  June  15,  1903. 
The  respondent  answered,  denying  that  the 
bill  of  exceptions  had  been  lodged  for  filing 
in  his  office  on  June  15,  1903,  and  averring 
that  his  failure  to  mark  it  as  of  file  on  that 
date  was  due  not  to  negligence,  but  to  his  re- 
fusal to  do  sa  On  this  disputed  issue  of 
fact  the  case  was  submitted  to  a  jury,  who 
found  for  the  respondent  The  plaintiff  mov- 
ed for  a  new  trial,  and  to  the  overruling  of 
his  motion  he  excepted. 

As  to  the  material  issues  the  evidence  in- 
troduced at  the  hearing  was  directiy  conflict- 
ing. One  of  the  attorneys  for  the  plaintiff 
testified  positively  that  on  June  15^  1903,  aft- 
er the  bill  of  exceptions  had  been  certifled  by 
the  trial  judge,  and  service  thereof  had  been 
acknowledged  by  opposing  counsel,  be  took  it 
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to  the  office  of  the  clerk  of  the  superior  court; 
that  the  clerlr  was  not  In,  but  his  deputy. 
Holt,  was;  that  witness  delivered  the  bill  of 
exeeptlons  to  Holt»  calling  his  attention  to  It, 
and  remarking:  "Mr.  Holt,  here  Is  another 
WllUam"  (meaning  a  bill  of  exceptions);  that 
Holt  took  it  and  opened  it;  and  that,  as  wit- 
ness was  in  a  hurry,  he  left  the  office  Imme- 
diately. This  testimony  was  emphatically 
contradicted  by  Holt,  who  testified  that  the 
attorney  did  not  leave  the  bill  of  exceptions 
with  him  on  the  date  mentioned,  and  that  it 
was  found  for  the  first  time  in  the  files  oif 
the  office  on  July  29,  1903.  How  or  when  it 
came  into  the  files,  no  one  connected  with  the 
office  seemed  able  to  explain. 

The  motion  for  a  new  trial  contains  numer- 
ous grounds,  but  several  of  them  complain 
of  charges  or  refusals  to  charge  which  relate 
to  the  same  point  We  shall  therefore  not 
deal  with  each  ground  of  the  motion  sepa- 
rately, but  rather  with  the  different  ques- 
tions raised  by  the  various  grounds. 

1.  Error  is  assigned  upon  the  charge  of  the 
court  to  the  effect  that,  to  constitute  a  legal 
filing,  it  is  necessary  that  the  paper  be  ten- 
dered to  the  clerk  or  his  deputy  "with  direc^ 
tlons  that  the  same  be  filed  in  the  case." 
As  explanatory  of  this  instruction,  the  Judge 
further  charged:  "To  illustrate  what  I  mean, 
an  attorney  cannot  put  a  paper  among  a  lot 
of  papers,  and  carry  the  whole  bundle  to  the 
clerk's  office  and  hand  them  to  the  clerk, 
and  expect  the  clerk  to  seek  out  from  that 
bimdle  papers  that  have  not  been  filed,  and 
enter  the  fact  that  they  were  filed  upon  them. 
That  does  not  constitute,  in  law,  a  legal 
filing."  Complaint  is  also  made  of  the  re- 
fusal of  the  court  to  charge,  as  requested, 
that  "it  is  not  necessary  that  the  party  who 
tenders  to  the  clerk  for  filing  a  paper  should 
in  terms  request  the  clerk  to  file  such  pa- 
per. It  is  sufficient  for  a  party  to  tender 
the  paper  to  the  clerk  and  call  his  attention 
to  what  it  is,  and  it  is  then  his  duty  to  file 
it,  if  it  is  a  paper  such  as  he  is  required  to 
file  in  office."  We  do  not  construe  the  lan- 
guage of  the  court  below,  to  the  effect  that, 
to  constitute  a  legal  filing,  a  paper  must  be 
tendered  to  the  clerk  or  his  deputy  with 
directions  that  it  be  ffied,  to  mean  that  in 
filing  a  pap^,  one  must  use  express  words 
of  command  or  instruction,  but,  rather,  that 
the  clerk  must  in  some  way  be  acquainted 
with  the  intention  of  the  party  to  ffie  the 
paper.  So  construing  it,  we  hold  that  the 
charge  is  free  from  error.  It  is  not  enough 
that  the  clerk  know  the  character  of  the 
paper  tendered  to  him.  There  should,  in 
simple  Justice  to  him,  be  something  to  put 
him  on  notice  that  the  exercise  of  his  official 
duties  is  required.  And  in  a  broad  sense, 
any  words  or  conduct  which  will  bring  home 
to  him  notice  of  an  intention  to  file  may  be 
termed  a  direction  that  the  paper  be  filed. 
T6  hold  that  filing  is  a  purely  physical  act, 
which  may  be  accomplished  without  inten- 
tion, or  the  communication  of  that  intention. 


would,  til  our  opinion,  be  almost  an  absurdi- 
ty, and  would  open  up  possibilities  for  many 
grotesque  errors  and  numerous  hardships 
to  both  litigants  and  clerks.  The  true  rule, 
we  think,  is  that  stated  by  the  Illinois  court 
in  the  case  of  Hamilton  v.Beardslee,  51  111. 
478,  that,  to  constitute  a  legal  filing,  the  pa- 
per must  pass  into  the  custody  of  the  clerk, 
"and  that  the  object  be  communicated  to 
him  in  some  manner  capable  of  being  un- 
derstood." See,  also,  Pfirmann  v.  Henkel, 
1  111.  App.  145;  Boyd  v.  Desmond,  79  Cal. 
250,  21  Pac.  755;  PhUlips  v.  Beene,  38  Ala. 
248.  And  in  the  case  of  JoUey  v.  Ruther- 
ford, 112  Ga.  342,  87  S.  B.  358,  it  was  held 
that  where  papers  were  left  on  the  clerk^s 
desk,  and  his  attention  was  not  called  to 
the  fact  that  they  were  so  left  or  that  there 
was  any  intention  to  file  them,  there  was  no 
legal  filing.  That,  it  is  true,  is  not  this  case; 
but  the  following  language  of  Mr.  Presiding 
Justice  Lumpkin  (page  344,  112  Ga.,  page 
359,.  87  S.  E.)  bears  closely  upon  the  ques- 
tion now  under  discussion:  "It  is  scarcely 
reasonable  to  expect  a  clerk  to  duly  file 
papers  left  upon  his  desk  or  elsewhere  In 
his  office,  when  his  attention  is  not  in  some 
way  directed  to  the  fact  that  the  person 
depositing  them  in  or  upon  his  office  fur- 
niture wishes  him  to  assume  charge  thereof 
and  file  the  same.'*  As  laying  down  a  dif- 
ferent rule  from  the  one  now  announced, 
the  cases  of  Floyd  v.  Ghess-Carley  Go.,  76 
Ga.  752,  and  McDanlel  v.  Golumbus  Ferti- 
lizer Go.,  109  Ga.  284,  34  S.  E.  598,  are  cited 
by  counsel  for  the  plaintiff  in  error.  A  care- 
ful reading  of  these  cases,  however,  will 
show  that  they  do  not  support  this  conten- 
tion, and  that  they  are  in  entire  harmony 
with  what  is  here  laid  down.  In  both  of 
these  cases  the  papers. were  placed  In  the 
custody  of  the  clerk  with  the  expressed  in- 
tention of  filing  them,  and  in  neither  was 
there  any  question  raised  as  to  the  com- 
munication to  tpe  clerk  of  the  parties'  in- 
tention to  ffie  the  papers.  The  Floyd  Gase 
simply  holds  that  where  affidavits  to  fore- 
close laborers'  liens  were  in  fact  filed  in  the 
office  of  the  clerk,  the  failure  of  the  clerk 
to  mark  them  "Filed"  did  not  authorize  the 
dismissal  of  the  executions  Issued  on  them. 
It  is,  of  course,  quite  plain  that,  where  a 
party  has  in  reality  filed  a  paper,  his  rights 
will  not  be  prejudiced  by  the  failure  of  the 
clerk  to  perform  the  purely  clerical  duty  to 
mark  it  "Filed";  but  this  has  no  bearing 
on  the  question  of  what  constitutes  a  legal 
filing.  In  the  McDanlel  Gase,  the  second 
headnote  reads  as  follows:  "Gauslng  a  bill 
of  exceptions  to  be  actually  placed  in  the 
hands  of  the  clerk  of  a  trial  court  within  the 
time  prescribed  by  law  for  filing  the  same 
in  his  office  is  all  that  is,  in  this  respect,  re- 
quired of  a  plaintiff  in  error  or  his  counsel." 
It  appeared  in  that  case  that  the  clerk  re- 
ceived the  bill  of  exceptions  by  mall,  that 
he  was  at  the  time  sick  in  bed,  and  that 
when  he  returned  to  his  office,  several  days 
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later,  he  marked  the  bill  of  ezcepaoxie  "Fil- 
ed" as  ot  tlie  latter  day.  The  ^queation  in- 
volved was  not  whether  there  had  been  a 
legal  filing,  but  whether  the  clerk  should 
have  marked  the  paper  "Filed"  as  of  the 
date  that  it  reached  him,  or  the  date  when 
he  returned  to  his  office.  It  will  be  seen  at 
a  glance  that  this  ruling  does  not  affect  the 
question  whether,  to  constitute  a  legal  filing; 
it  is  necessary  that  the  party  tendering  the 
paper  to  the  clerk  shall  call  the  attention  of 
the  latter  to  his  intention  to  file. 

2.  Holt  testified  that  it  was  hia  invariable 
custom,  when  a  biU  of  exceptions  was  filed 
with  him,  to  make  a  pencil  memorandum  on 
it  and  hand  it  to  the  clerk,  and  that  there 
was  no  such  memoraudum  on  the  bill  of  ex- 
1^eptlons  involved  In  this  case  when  it  was 
found  in  the  files.  For  the  purpoae  of  rebut- 
ting or  impeaching  this  testimony,  the  plain- 
tiir  offered  in  evidence  a  motion  to  dismiss 
the  certiorari  made  when  the  case  was  pend- 
ing in  the  superior  court,  together  with  the 
order  of  the  court  overruling  the  motion;  it 
appearing  tliat  there  was  no  pencil  memo- 
randum or  entry  of  filing  on  this  paper.  The 
rejection  of  this  evidence  is  assigned  as  er- 
ror in  the  motion  for  a  new  trial.  This  com* 
plaint  is  obviously  without  merit  Even  ad- 
mitting that  it  had  been  filed  in  the  clerk's 
office,  it  was  not  a  bill  of  exceptions,  and  had 
no  probative  effect  whatever  on  the  witness' 
testimony  as  to  what  his  custom  was  with 
reference  to  bills  of  exceptions.  Regardless 
of  this,  however,  there  was  not  a  particle  of 
evidence  that  the  motion  to  dismiss  had  ever 
been  filed  in  the  clerk'a  office;  but,  to  the  con- 
trary, there  was  positive  evidence  that  it 
had  not  been  filed.  The  only  basis  for  its  in- 
troduction was  that  it  was  taken  from  a 
bundle  of  papers  containing  the  record  in  the 
case  which  had  been  handed  by  the  clerk  to 
one  of  the  attorneys.  It  is  not,  of  course, 
competent  to  prove  the  filing  of  a  paper  by 
introducing  another  paper  in  the  same  caae 
which  bears  a  physical  similarity  to  it,  but 
which,  as  to  filing,  is  not  shown  to  be  on  any 
different  footing  from  the  paper  the  filing  of 
which  is  sought  to  be  proven. 

8.  Error  is  also  assigned  on  the  failure  of 
the  court  to  charge  that  the  finding  of  the 
bill  of  exceptions  In  the  filing  case  in  the 
clerk's  office,  with  other  papers  in  the  case 
to  which  it  related,  would  show  prima  facie 
that  it  had  been  filed  with  the  clerk,  and 
would  put  the  burden  on  him  of  showing 
that  it  had  not  been  filed,  but  came  into  the 
filing  case  in  some  other  way  than  by  having 
been  filed.  It  does  not  appear  that  any  writ- 
ten request  to  charge  on  this  subject  was 
made  on  the  trial.  The  motion  also  com- 
plains of  the  charge  which  the  court  actual- 
ly gave  on  this  subject,  which  was  as  fol- 
lows: "^f  you  believe  the  fact  to  be  true 
that  the  bill  of  exceptions  introduced  in  evi- 
dence in  this  case  was  found  in  the  filing 
case  with  the  other  papers  in  the  case,  you 
may  take,  if  you  see  proper  to  do  so,  that 


evidence,  together  with  the  other  testimony 
in  the  case,  for  the  purpose  of  determining 
the  true  question  in  the  case  at  issoa  be- 
tween these  parties— as  to  whether  or  not,  in 
point  of  fact,  Mr.  Jones  tendered  that  bill  of 
exceptions  to  Mr.  Holt  to  file  it"  We  see 
nothing  In  this  charge  of  which  the  plaintiff 
can  Justly  complain;  nor,  indeed,  is  there  an 
appreciable  variance  between  it  and  the  in- 
struction wlilch  it  is  contended  the  court 
should  have  given,  but  failed  to  give.  The 
charge  as  given,  we  think,  states  more  cor- 
rectly the  principles  of  law  and  the  rule  of 
evidence  applicable  to  the  case  than  that 
wliich  the  plaintiff  insists  should  have  been 
given  without  request 

The  foregoing  disposes  of  every  material 
issue  raised  by  the  record.  Other  grounds  of 
the  motion  complain  of  the  failure  of  the 
court  to  give  certain  instructions  alleged  to 
have  been  pertinent  to  the  case,  but  as  there 
was  no  written  request  by  counsel  to  give 
these  instructions,  and  as  they  were  not  de- 
manded in  the  absence  of  such  a  request  the 
failure  to  giro  them  wUl  not  be  held  ground 
for  a  new  trial.  The  Judge's  charge,  taken 
as  a  whole,  was  eminently  fair,  and  correct- 
ly stated  the  principles  of  law  applicable  to 
the  case,  and  whatever  inaccuracies  it  may 
have  contained  were  not  of  sufficient  mate- 
riality to  require  the  grant  of  a  new  trial. 
As  before  pointed  out  the  evidence  was 
sharply  confiioting  on  the  vital  points  at  is- 
sue. The  Jury  resolved  this  conflict  in  favor 
of  the  defendant  the  trial  Judge  was  satis- 
fled  with  their  finding,  and  |his  court  will 
not  interfere  with  his  order  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

(m  Qa.  806) 
CULBERSON  r.  STATE. 
(Supreme  Court  of  Georgia.    March  30,  1904.) 

WEAPONS— CARBTIIIO    TO    HOUSE   OF    W0B8HIP. 

1.  An  accusation  which  charged  the  accused 
with  carrying  a  pistol  about  his  person  to  a 
place  of  public  worship,  the  same  being  a  desig- 
nated church,  where  a  congregation  was  then 
assembled  for  public  worship,  was  not  support- 
ed by  proof  that  he  came  into  possession  of  the 
weapon  at  a  spring  from  which  the  congrega- 
tion was  using  water,  and  which  was  so  near 
the  churdi  as  to  be,  in  legal  contemplation,  at 
the  church.  "Coming  into  possession  of  a  pis- 
tol at  a  place  of  public  worship  is  not  carrying 
a  pistol  to  a  place  of  public  worship.** 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hamilton;  J.  B. 
Bumside,  Judge. 

Anderson  Culberson  was  convicted  of  car 
rying  a  pistol  to  a:  church,  and  brings  error. 
Reversed. 

B.  H.  Walton,  for  plaintiff  in  error.  B. 
A.  Russell,  SoL,  for  the  Stata 

FISH,  P.  J.  An  accusation  was  prefer- 
red against  Anderson  Culberson  In  the  city 
court  of  Hamilton,  charging  that  on  July  ID, 
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1908,  in  HarriB  county,  he  carried  "about  Mb 
person  a  pistol  to  a  place  of  public  worship; 
the  same  being  Jehovah  Colored  Baptist 
Ohurch,  Whitesville,  Ga.,  where  a  congrega- 
tion was  then  assembled  for  the  purpose  of 
public  worship."  Upon  the  trial  the  evi- 
dence for  the  state  was  to  the  effect  that,  on 
the  day  named,  a  congregation  was  assem- 
bled at  such  church  for  public  worship;  that 
there  was  a  public  spring  about  200  yards 
from  the  church,  but  not  on  the  church 
ground,  where  it  was  customary  for  the  con- 
gregations which  assembled  at  this  church 
to  get  water,  there  being  no  other  source 
of  water  supply;  that  during  the  noon  re- 
cess, when  many  of  the  congregation  were 
going  to  and  fro  between  the  church  and 
the  spring,  the  accused  was  seen  with  a  pis- 
tol in  his  hand,  going  from  the  direction  of 
the  spring  towards  the  church,  and  that  he 
so  carried  it  to  within  15  or  20  steps  of  the 
church;  that  when  asked,  at  the  time,  by 
several  of  the  witnesses,  what  he  was  doing 
with  the  pistol,  he  replied  that  he  had  taken 
it  from  a  man  by  the  name  of  Hodo  at  the 
spring,  and,  at  the  request  of  one  of  the  wit- 
nesses, he  immediately  turned  it  over  to 
him.  The  accused  introduced  no  testimony, 
but  made  a  statement  in  which  he  said  tliat 
he  took  the  pistol  from  Hodo  at  the  spring 
because  Hodo  seemed  to  want  to  shoot  some 
one  with  it,  and  that  he  (the  accused)  car- 
ried it  in  his  hand  towards  the  church  till 
Hood,  one  of  the  state's  witnesses^  asked  him 
for  it,  when  he  delivered  it  to  him.  The 
jury  found  theu  accused  guifty.  He  moved 
for  a  new  trial  upon  both  general  and  special 
grounds.  His  motion  was  overruled,  and  he 
excepted. 

Pen.  Code  1895,  |  S42,  makes  it  a  misde- 
meanor for  any  one,  except  certain  designat* 
ed  officers  of  the  law,  to  carry  about  his 
person  a  pistol,  or  any  kind  of  deadly  weap- 
on, to  any  place  of  public  worship,  or  any 
other  public  gathering,  in  this  state,  except 
militia  muster  grounds.  The  declaration  of 
the  accused,  to  the  effect  that  he  took  the 
pistol  from  another  person  at  the  spring, 
made  while  he  was  in  the  act  of  carrying  the 
weapon,  was  a  part  of  the  res  gestae  of  the 
transaction,  and,  moreover,  was  put  in  evi- 
dence by  the  state  Thero  was  nothing  to 
show  that  It  was  not  true.  The  questicHi, 
therefore,  Is  whether  the  accused,  having 
become  possessed  of  the  pistol  at  the  spring, 
which  was  200  yards  from  the  church,  and 
having  carried  it  to  within  15  or  20  «teps  of 
the  churoh,  was  guilty  of  the  offense  charged. 
In  Modesette  v.  State,  115  Ga.  582,  41  S. 
B.  992,  it  was  held  that  "one  who  goes  to  a 
public  gathering,  having  no  pistol  upon  his 
person  at  the  time  he  arrives  at  the  place 
whero  the  gathering  Is  to  be,  and,  after  hav- 
ing reached  there  and  mlni^ed  with  the  other 
persons  assembled,  becomes  possessed,  in- 
nocently or  designedly,  lawfully  or  unlaw- 
fully, of  a  pistol,  is  not  guilty  of  any  offense 
onder  this  section  [Pen.  Ck)de  1895,  |  342], 


although  after  having  become  possessed  of 
the  pistol  he>  may  retain  iiossession  thereof 
and  move  about  from  place  to  place,  and  use 
the  pistol  for  purposes  of  offense  or  defense. 
Coming  into  possession  of  a  pistol  wliile  at 
a  public  gathering  is  not  carrying  a  pistol 
to  a  public  gathering."  In  Minter  v.  State, 
104  Ga.  743,  30  S.  B.  969,  it  was  held:  *'A 
charge  in  an  Indictment  that  the  accused 
disturbed  a  congregation  of  persons  lawfully 
assembled  for  divine  service  *af  a  named 
church  Is  sustained  by  proof  that  he  dis- 
turbed a  congregation  so  assembled  for  such 
purpose  at  a  bush  arbor  near  such  church; 
both  places  being  within  the  Jurisdiction  of 
the  court"  There  it  appeared  that  the  bush 
arbor  was  175  or  200  yards  from  the  church. 
So.  in  McCright  v.  State,  110  Ga.  261,  34  8. 
B.  368,  it  was  held:  "An  indictment  which 
charged  the  accused  with  disturbing  an  as- 
semblage of  a  public  school  at  a  named 
schoolhouse  was  supported  by  evidence 
showing  that,  though  the  assemblage  of  the 
school  which  was  disturbed  was  not  in  the 
school  building,  it  was  at  a  bush  arbor  near 
thereto."  The  record  in  that  case  shows 
that  the  arbor  was  from  75  to  100  yards  from 
the  schoolhouse.  According  to  the  rulings 
made  in  these  last  two  cases,  we  think  that 
the  spring  which  was  so  near  the  church, 
and  from  which  the  congregations  which 
there  assembled  were  in  the  habit  of  pro- 
curing water,  should  be  held,  in  contempla- 
tion of  the  statute  alleged  to  have  been  vio- 
lated, to  be  at  the  place  of  public  worehip. 
Although  the  services  in  the  church  building 
had  been  temporarily  suspended  for  the  pur- 
poses of  rest  and  refreshment,  the  people 
who  had  assembled  at  the  place  of  public 
worship,  and  who  at  the  time  of  the  alleged 
violation  of  the  statute  by  the  accused  were 
going  to  and  fro  between  the  church  and  the 
spring  for  the  purpose  of  getting  drinking 
water,  were  still  a  part  of  the  "public  gath- 
ering" which  had  assembled  for  public  wor- 
ship; and  it  is  the  "public  gathering,**  and 
not  the  precise  spot  where  the  services  or 
proceedings  for  which  it  has  assembled  may 
be  held,  which  the  law  Intends  to  protect 
The  law  throws  its  protection  around  the 
"public  gathering,"  whether  the  same  be  as- 
sembled at  a  court  of  Justice,  an  election 
precinct,  or  ground,  a  place  of  public  wor- 
ship, "or  any  other  [place]  of  public  gathei^ 
Ing  in  this  state."  And  this  protection  con- 
tinues until  the  public  gathering  has  finally 
dispersed.  A  mere  temporary  cessation  of 
the  services  or  exercises  at  a  country  church 
or  schoolhouse,  during  which  the  people  com- 
posing the  public  gathering  which  has  as^ 
sembled  there  scatter  about  the  grounds  for 
the  purpose  of  eating  their  lunches,  getting 
drinking  water,  caring  for  their  horses,  etc., 
does  not  so  terminate  the  public  gathering 
as  to  render  it  not  unlawful  for  a  person 
to  carry  a  deadly  weapon  about  his  person 
to  the  place'  or  grounds  where  the  gathering 
has  assembled.    Hence  one  who^  during  such 
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an  Intennlflaioii  of  tbe  waerlcea  or  ezerdBea» 
eunrlBB  a  pistol  abont  bis  person  to  a  point 
so  near  tbe  precise  q>ot  wbere  tbe  services 
or  exercises  are  beldas  tbat  be  will  come 
in  contact  wltb  a  considerable  portion  of  tbe 
people  wbo  constitnte  sncb  public  gatbering, 
during  tbe  time  tbat  tbe  assemblage  for  tbe 
pnipose  wbicb  bas  brongbt  tbe  people  to* 
getber  may  be  said  to  still  exist,  violates 
tbis  section  of  tbe  Penal  Code.  It  is  be  wbo 
tbns  brings  tbe  weapon  to  tbe  public  gatb- 
erlng,  and  not  one  wbo  may  tbere  become 
possessed  of  it,  wbo  violates  tbis  statute. 
Wben  tbe  accused  took  tbe  pistol  from  an- 
other at  tbe  spring,  be,  in  effect,  came  into 
possession  of  it  after  it  had  been  carried  to 
the  place  of  public  worship;  and,  under  tbe 
case  of  Modesette  v.  State,  supra,  be  was 
not  guilty  of  tbe  offense  charged,  and  the 
court  erred  in  not  granting  a  new  trial  on  the 
general  grounds  of  tbe  motion. 

Judgment  reversed.  All  tbe  Justices  con- 
curring. 

(119  Ga.  778) 

THOMAS  V.  H.  a  BAGLEY  ft  CO. 
(Supreme  Oocit  of  Georgia.    March  29,  1904.) 

ROn.— SZPABATB    AGBEEliENT— EVIOENOi:— DFO- 
LABA110N8  Ot  AGSNTS. 

1.  In  an  action  on  an  uLconditlonal  promis- 
sory note,  a  aep&rate  agreement  signed  hy  spe- 
cial agents  of  the  holder  In  their  indlviUoal  ca- 
pacity, and  which  does  not  purport  to  bind  the 
bolder,  by  the  terms  of  which  it  is  stipulated 
that  if.  at  the  maturity  of  the  note,  the  maker 
is  unable  to  pay  it,  he  may  surrender  the  life 
insurance  policy  for  the  premium  of  which  it 
was  given,  and  cancel  the  note,  ia  not  admissible 
In  evidence  to  bind  the  holder. 

2.  Nor,  in  such  a  case,  is  it  competent  to 
prove,  as  a  part  of  the  res  gestfe  of  the  transac- 
tion, declarations  of  the  special  agents  that  their 
representations  were  made  by  authority  of  their 
principal;  these  representations  having  becoi 
reduced  to  writing,  and  the  writing  showing  on 
its  face  that  it  bound  only  the  agents  In  their 
individual  capacity. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  B.  Thomas  against  H.  C  Bag- 
1^,  trading  under  tbe  name  of  H.  C.  Bag* 
ley  ft  Co.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Felder  ft  Rountree,  for  plaintiff  in  error. 
H.  W.  Dent  and  Mark  J.  McCord,  for  de- 
fendant in  error. 

FISH,  P.  J.  This  was  a  suit  on  a  prom- 
issory note  for  $241.50,  brought  against  W. 
B.  Thomas,  as  maker,  by  H.  C.  Bagley, 
trading  under  tbe  name  of  H.  O.  Bagley  ft 
Co.,  tbe  payee.  The  defendant  admitted 
tbe  execution  of  tbe  note  and  his  refusal  to 
pay  It,  and  denied  bis  indebtedness  thereon. 
He  averred  tbat  tbe  note  was  given  for  tbe 
first  premium  on  a  policy  of  life  insurance 
issued  to  him  by  tbe  Fenn  Mutual  Life  In- 
surance Company;  tbat  tbe  Insurance  was 
solicited  by  two  agents  of  tbe  plaintiff,  Laird 
47  S.B.— 1? 


and  Nelms,  wbo  were  desirous  of  having 
him  take  a  policy  in  their  company,  in  or- 
der that  certain  of  bis  employes  might  be  in- 
fluenced to  take  policies  also;  and  that  at 
tbe  time  they  took  his  application  they  en- 
tered into  a  written  agreement  with  him  as 
follows:  ''Atlanta,  Ga.,  January  1st  1902. 
Tbis  agreement  witnessetb  tbat  we  agree 
with  W.  B.  Thomas  that  if  bis  note,  given 
tbis  day  for  |241.00,  premium  on  policy  No. 
200,  857,  in  tbe  Penn  Mutual  Life  Insurance 
Company,  due  at  six  months,  is  not  paid,  or 
bis  condition  is  such  tbat  be  cannot  pay 
same,  be  may  surrender  said  policy  and 
cancel  said  note.  L.  J.  Laird,  T.  H.  Nelms.** 
The  answer  further  set  up  that  wben  tbe 
note  matured  the  defendant  offered  to  sur- 
render  tbe  policy  to  the  plaintiff,  and  de 
manded,  in  pursuance  of  the  agreement  al- 
ready set  out,  tbat  tbe  policy  be  accepted  and 
bis  note  canceled.  This  demand  was  refus- 
ed, and,  because  of  tbe  facts  set  out,  be  de- 
nied indebtedness.  On  tbe  trial  (tbe  execu- 
tion of  the  note,  as  before  stated,  having 
been  admitted,  and  tbe  defendant  having 
assumed  the  burden  of  proof)  tbe  only  evi- 
dence introduced  was  tbat  of  the  defendant, 
which  was  substantially  In  accord  with  tbe 
averments  of  bis  plea.  The  court,  on  mo- 
tion, directed  a  verdict  for  tbe  plaintiff  for 
tbe  full  amount  sued  for.  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  be  excepted. 

1.  Tbe  assignment  of  error  mainly  relied 
on  in  tbis  court  is  based  on  the  refusal  of 
the  court  to  admit  in  evidence  tbe  agree- 
ment made  by  Laird  and  Nelms  with  the 
defendant,  wbicb  was  set  out  in  tbe  plea, 
and  to  which  we  have  already  referred.  It 
appears  that  tbe  first  time  the  existence  of 
this  agreement  came  to  the  knowledge  of 
tbe  plaintiff  was  after  tbe  maturity  of  the 
note  sued  on,  and  after  the  policy  of  insur- 
ance for  the  premium  of  which  it  was  given 
had  been  in  force  for  six  months.  It  also 
appears  tbat  Thomas,  tbe  defendant,  was 
aware  tbat  Laird  and  Nelms  were  special 
agents,  appointed  for  the  sole  purpose  of 
soliciting  insurance  and  collecting  tbe  pre- 
miums thereon  by  taking  either  notes  or 
money.  No  principle  of  law  is  better  estab- 
lished than  tbat  persons  dealing  with  an 
agent  appointed  for  a  particular  purpose  are 
bound  to  inquire  as  to  the  extent  of  bis  au- 
thority. The  application  for  insurance,  and 
tbe  policy  issued  thereon,  contained  tbe  terms 
of  the  contract  between  the  defendant  and 
tbe  company  for  which  the  plaintiff  was  gen- 
eral agent  Tbe  sayings  of  neither  of  them 
were  admissible  to  change  that  contract 
Tbe  note  taken  by  Laird  and  Nelms,  and  pay- 
able to  the  plaintiff,  expressed  tbe  contract 
between  tbe  defendant  and  tbe  plaintiff,  by 
tbe  terms  of  which  time  was  given  to  the 
defendant  for  tbe  payment  of  the  first  an- 
nual premium.  The  agreement  sought  to  be 
inti'oduced  in  evidence,  although  made  con- 
temporaneously with  tbe  note,  was  clearly 
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an  indlTidual  undertaking  on  the  part  of 
Laird  and  Nelms,  neither  of  whom  waa  a 
party  to  the  note  sued  on.  It  did  not  pur- 
port to  bind  the  plaintiff  in  any  way*  and  it 
was  wholly  irrelevant  on  the  trial  of  this 
case.  « 

2.  Nor  was  it  material  to  inquire  how  far 
Bagley,  as  principal,  was  bound  by  the  rep- 
resentations  of  Laird  and  Nelms,  his  special 
agents,  because  the  agreement  made  by  them 
is  clear  and  unequivocal,  and  In  no  way  in- 
volves the  plaintiff.  It  does  not  even  pur- 
port to  have  been  made  by  Laird  and  Nelms 
as  agents  of  Bagley,  but  was  clearly  their 
own  act,  done  in  their  individual  capacity. 
If  the  defendant,  who  appears  to  have  liad 
the  benefit  of  the  life  insurance  for  the  full 
p^iod  represented  by  the  premium  for  wMch 
the  note  was  given,  has  been  damaged  in 
any  way,  his  remedy  would  seem  to  be 
against  Laird  and  Nelms  for  a  breach  of 
their  contract  Civ.  Code  1895.  §  3041.  The 
defendant  sought  to  prove  by  declarations  of 
Laird  and  Nelms  made  prior  to  the  delivery 
of  the  policy  and  the  signing  of  the  applica- 
tion, the  note,  and  their  private  agreement, 
that  in  making  that  agreement  they  were 
acting  within  the  scope  of  their  authority 
ns  agents  of  Bagley.  There  are  several  good 
reasons  why  this  evidence  was  inadmissible. 
Tt  is  well  settled  that  an  agency  cannot  be 
established  by  proof  of  declarations  of  the 
alleged  agent.  In  this  case  the  declaration 
as  finally  made  was  in  writing,  and  this 
writing,  as  has  bee£  seen,  did  not  purport 
to  be  an  agreement  in  any  but  their  individ- 
ual capacity.  This  case  is  clearly  distinguish- 
able from  tliat  of  Williamson  v.  T^son,  106 
Ala.  644,  17  South.  336,  where  it  was  held 
that  declarations  of  a  party  assuming  to  act 
as  agent  for  another  are  admissible  as  res 
gestae  to  establish  the  agency  where  the  prin- 
cipal is  suing  on  the  contract,  and  thereby 
ratifying  the  methods  used  by  the  party  in 
securing  it  Here  all  the  representations 
made  were  reduced  to  writing,  and  this 
writing  showed  or  its  face  that  the  agree- 
ment in  question  was  the  individual  act  of 
the  parties  making  it  In  order  to  consti- 
tute a  ratification,  it  is  necessary  that  the 
party  should  have  knowledge  of  the  act  that 
he  is  ratifying,  and  in  this  case  it  appears 
that  the  first  intimation  the  plaintiff  had  of 
the  separate  agreement  made  by  Laird  and 
Nelms  was  when  it  was  exhibited  to  the 
agent  who  presented  the  note  for  collection. 
If  Bagley  had  accepted  the  note  with  knowl- 
edge of  this  separate  agreement,  though  not 
expressly  countenancing  it,  his  conduct  might 
have  constituted  such  a  ratification  of  the 
means  used  by  Laird  and  Nelms  to  secure 
the  note  as  to  prevent  him  from  recovering 
on  it  That  however,  is  not  this  case.  There 
is  likewise  nothing  in  conflict  with  this  rul- 
ing in  the  case  of  Andrews  v.  Robertson 
(Wis.)  87  N»  W.  190,  54  L.  R.  A.  673.  87  Am. 
St.  Rep.  870,  where  it  was  held  that  the 
bolder  of  a  promissory  note,  taken  for  him 


of  the  maker  by  an  ajg^ent  upon  a  condition 
not  disclosed  to  such  holder,  and  outside  the 
SGope  of  the  agent* s  authority,  cannot  repudl* 
ate  the  condition  and  insist  upon  holding  and 
enforcing  the  note,  but  that  he  la  bound,  if 
he  does  not  intend  to  abide  by  the  condition, 
to  restore  or  offer  to  restore  the  note  with- 
in a  reasonable  time  after  discovering  the 
facta  It  can  be  seen  at  a  glance,  without 
giving  the  facts  upon  which  the  ruling  waa 
based,  that  the  holder  of  the  note  had  full 
knowledge  of  the  facts  and  the  circumstan- 
ces under  which  his  agent  obtaUied  the  note, 
and  this  clearly  distinguishes  it  from  the  case 
at  bar.  We  think  it  is  clear  that  Thomas 
could  not  testify  to  declarations  made  by 
Laird  and  Nelms  which  contradicted  the 
written  agreement  made  by  them,  even 
though  it  should  be  held  tliat  their  declara- 
tions were  admissible  to  bind  the  plaintiffs, 
as  having  been  made  contemporaneously 
with  the  execution  of  the  note,  and  as  part 
of  the  res  gestae  of  the  transaction  involved. 
See  Abel  v.  Jarratt  100  Ga.  732,  28  S.  E. 
463;  Holland  v.  Van  Bell,  89  Ga.  223,  15 
S.  B.  302;  Harris  Ck>.  v.  Elliott  Co.,  110  Qa. 
302,  34  S.  E.  1003. 

Judgment  affirmed.    AH  the  Justices  con 
cur 


(US  Gft.  noi 
WOOD  et  al.  v.  CALLAWAY. 
(Supreme  Court  of  Georgia.     March  29,  1904.) 

SaMMONS—BETURN— PERSONAL     SCBVICB— 
TRAVERSE. 

1.  A  return  of  service  of  a  justice  court  sum- 
mons which   alleges  that  the  constable  served 


the  defendant  **by  serving  him  at  his  most  no- 
torious place  of  abode,  •  •  •  personally, 
by  calling  at  the  door*'  of  his  residence  and 


handing  the  summons  to  a  man  who  answered 
to  the  name  of  the  defendant,  is  a  return  of 
personal  service. 

2.  A  finding  hy  a  jury  in  favor  of  a  traverse 
to  such  a  return  is  demanded,  when  the  evi- 
dence shows  that  no  personal  service  was  had 
upon  the  defendant,  even  though  it  may  also 
appear  from  the  evidence  that  service  was  per- 
fected by  leaving  a  copy  of  the  summons  at  his 
usual  and  most  notorious  place  of  abode. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  L  M.  Wood  and  others  against  R. 
C.  Callaway.  Judgment  for  defendant 
From  an  order  of  the  superior  court  overrul- 
ing a  certiorari,  plaintiffs  bring  error.  Af- 
firmed. 

W.  J.  Speairs,  for  plaintiffs  in  error.  Bish- 
op &  Ripley,  for  defendant  in  error. 

COBB,  J.  A  justice  court  summons  was 
sued  out  against  Callaway,  and  the  constable 
returned  the  summons,  with  an  entry  there- 
on that  he  had  served  a  copy  thereof  upon  the 
defendant  personally.  The  defendant  not 
having  appeared.  Judgment  was  entered 
against  him.  During  the  pendency  of  a  gar- 
nishment which  had  been  issued  on  the  judg- 
ment, the  defeudant  made  an  affidavit  trav- 
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«rslDg  ttte  return  of  Borvlce.  "Whem  the  imom 
made  by  the  travene  came  on  for  a  bearing 
before  a  Jury  in  the  justice's  court  on  appeal, 
the  constable  amended  his  return  of  service 
as  follows:  *'I  served  B.  C.  Oallaway  by 
servisig  him  at  his  most  no^iloua  place  of 
abode,  to  wit,  at  Now  814  lackie  street,  At- 
lanta, Georgia,  on  October  18, 1808,  personal- 
ly, by  calling  at  the  door;  and  a  man  came  to 
the  door  and  answered  to  the  name  of  R.  0. 
Oallaway,  and  I  handed  him  the  copy  of  the 
suit'*  On  the  trial  the  undisputed  evidence 
showed  that  the  defendant  was  not  in  Atlan- 
ta on  the  day  when  the  service  waa  purport- 
ed to*have  been  made,  and  also  tbat  the  con- 
stable did  leave  a  copy  of  the  siunmons  at  the 
defendant's  residence,  by  handing  the  same 
to  a  person  who  came  to  the  door.  The  jvrj 
found  In  fiivor  of  the  traverse,  and  the  judge 
of  the  superior  court  overruled  a  certiorari 
sued  out  by  the  plaintiff  in  the  suit  and  the 
constable  jointly.    They  excepted. 

Service  of  a  Justice  court  summons  may  be 
made  by  handing  the  defendant  a  copy  of  the 
same  in  person,  "or  by  leaving  such  copy  at 
his  usual  and  most  notorious  place  of  abode.** 
Ckw.  Code  1806,  §  41ia  If,  therefore,  the 
amended  return  of  the  constable  Is  to  be  con- 
strued as  a  return  of  personal  service,  then 
the  undisputed  evidence  showed  that  no  such 
service  was  made,  and  the  traverse  was  prop- 
erly sustained.  On  the  other  hand^  if  such 
amended  return  Is  to  be  construed  as  a  return 
of  service  by  leaving  a  copy  at  the  usual  and 
most  notorious  place  of  abode  of  the  def aid- 
ant, then  the  uncontradicted  evidence  showed 
that  such  service  was  made,  and  the  verdict 
of  the  jury  in  favor  of  the  traverse  cannot  be 
sustained.  We  think  it  dear  that  the  amend- 
ed return  was  a  return  of  personal  service. 
The  constable  does  not  aver  that  he  served 
the  defendant  by  leaving  a  copy  at  his  usual 
and  most  notorious  place  of  abode,  as  the 
statute  requires,  but  he  alleges  that  he  served 
the  defendant  '*by  serving  him  at  his  most 
notorious  place  of  abode,  •  •  •  personally 
by  calling  at  the  door,"  etc.  EMdently  the 
constable  intended  by  the  amendment  simply 
to  amplify  and  explain  his  original  return. 
He  had  construed  bis  act  in  handing  a  copy 
of  the  summons  to  a  man  who  answered  to 
the  name  of  the  defendant  to  be  personal 
service  on  the  defendant;  and  he  amended 
by  simply  setting  forth  what  he  actually  did, 
and  expressly  averred  this  to  be  personal 
service.  Inasmuch  as  the  evidence  showed 
that  there  had  been  no  personal  service  on 
the  defendant,  the  Jury  properly  sustained 
the  traverse,  and  the  judge  of  the  superior 
court  properly  overruled  the  certiorari  It  is 
wholly  immaterial  that  there  may  have  been 
a  good  service  upon  the  defendant  hy  leaving 
a  copy  of  the  summons  at  his  residence.  In 
order  for  the  court  to  obtain  Jurisdiction  of 
a  defendant,  he  must  not  only  have  been 
served  in  the  manner  pointed  out  by  law,  but 
there  mtyst  be  a  legal  retmrn  of  such  service. 
Callaway  v.  Douglasville  College,  99  Ga.  623, 


25  8.  B.  800;  News  Printing  Co.  t.  Bruns- 
wick Publishing  Co.,  118  Ga.  160,  88  8.  B. 
333. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

019  Ga.  804) 
AUGUSTA  SOUTHERN  R.  00.  v.  OITT  OF 

TENNILLB. 
(Supreme  Court  of  Georgia.     March  29,  1904.) 

inJNIOZPAL  OOBPOBATIONS— ▲OnON-*KX>BPO- 
BATE  NAIGE. 

1.  The  act  of  December  15,  1900,  Incorporat- 
ing the  city  of  Tennille.  in  express  terms  de- 
clares that  no  suit  shaU  be  brought  against  that 
municipality  save  In  its  corporate  name,  to  wit» 
-The  City  of  Tennille."    Acts  1900,  p.  448,  §  a 

2.  It  follows  that  a  petition  brought  apparent- 
ly with  a  yiew  to  seeking  relief  as  against  that 
municipal  corporation,  but  in  which  process  Is 
prayed  against  the  "Mayor  and  Council  of  the 
City  of  Tennille,  a  corporation,"  Is  not  main- 
tainable. Boon  T.  Mayor  &  Council  bf  Jack- 
son, 25  8.  B.  518.  08  Ga.  490;  Town  of  Dexter 
r.  dfay,  42  &  S.  94,  115  Ga.  765. 

(Syllabus  by  the  Court.) 

%Tor  from  Superior  Court,  Washii^gton 
County;  H.  M.  Holden,  Judge. 

Action  by  the  Augusta  Southern  Railroad 
Company  against  the  city  of  Tennille.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Evans  &  Byans,  for  plaintiff  in  error. 
James  K.  Hlnes,  for  defendant  in  error. 

TURNER,  J.  Judgment  afDrmed.  All 
the  Justices  concurring. 


cm  Ga.  773) 
SOUTHERN  RY.  CO.  v.  RAGSDALM,  HAR- 
PER &  WEATHERS. 
(Supreme  Court  of  Cteorgia.    March  29,  1904.) 

CABBIEBS— TBAGIHO      ▲CT—CONSTITUTIOIVAI. 
LAW. 

1.  The  tradng  act  of  1891  (Civ.  Code  1895,  U 
2317,  2318),  properly  construed,  applies  only  to 
initial  ana  connecting  carriers  doing  business 
within  this  state,  and,  when  so  interpreted,  is 
not  Buoh  a  discrimination  against  such  carriers 
as  to  render  the  act  unconstitutional  on  the 
ground  that  it  denies  to  them  the  equal  protec- 
tion of  the  laws. 

(Syllabus  Yxy  the  Court.) 

Birror  from  City  0>urt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Ragsdale,  Harper  ft  Weathers 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Dorsey,  Brewster  &  Howell,  Sanders  Mc- 
Daniel,  and  J.  D.  Bradwell,  for  plaintiff  in 
error.  J.  F.  GoUghtly,  for  defendant  in  er- 
tot. 

FISH.  P.  J.  This  was  an  action  under  the 
tracing  act  of  1891  (Civ.  Code  1895,  H  2317. 
2318).  The  shipment  originated  outside  of 
the  state,  and  the  notice  to  trace  was  senred 
upon  a  connecting  carrier  within  this  state, 
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whldi  had  undertaken  to  deliver  the  freight 
at  the  point  of  destination.  The  defendant, 
by  demurrer  to  the  petition,  raised  many,  if 
not  all,  of  the  questions  in  reference  to  the 
act  which  were  involved  and  decided  in  the 
case  of  Central  of  Greorgia  Railway  Company 
V.  Morphey,  116:Ga.  863,  43  8.  B.  265,  60  L. 
R.  A.  817.  So  far  as  any  questions  deter- 
mined in  that  case  are  concerned,  counsel  for 
the  defendant  state  in  their  brief  that  they 
do  not' desire  to  again  press  them  upon  the 
court  In  fact,  counsel  insist  upon  the  de- 
termination of  but  one  question  which  the 
demurrer  raises,  conceding  that  the  decision 
Just  referred  to  is  controlling  upon  all  the 
others.  It  is  contended  that  the  act  should 
be  construed  to  be  applicable  only  to  initial 
and  connecting  carriers  who  are  engaged  In 
the  business  of  common  carriers  within  the 
limits  of  this  state,  for  the  reason  that  the 
lawmaking  power  of  this  state  has  no  au- 
thority to  regulate  or  impose  duties  upon 
common  carriers  who  operate  entirely  with- 
out the  limits  of  the  state.  We  think  this  la 
the  proper  construction  of  the  act  See  P^- 
adelphia  Ry.  Co.  v.  Tenable,  117  6a.  142,  43 
8.  E.  407.  It  is  argued  that  if  this  be  the 
proper  construction  of  the  act  the  law  im- 
poses upon  initial  and  connecting  carriers 
doing  business  within  this  state  duties  and 
responsibilities  which  are  not  imposed  upon 
other  carriers  connected  with  the  same  ship- 
ment who  are  engaged  in  business  without 
the  limits  of  this  state,  and  that  this  is  such 
a  discrimination  against  the  local  carriers  as 
to  deprive  them  of  that  protection  of  the  law 
which  the  nonresident  carrier  handling  the 
same  shipment  receives,  and  that  for  this 
reason  the  act  is  violative  of  that  portion  of 
the  fourteenth  amendment  to  the  Oonstltn- 
tion  of  the  United  States^  which  guaranties 
to  all  persons  the  equal  protection  of  the 
laws.  The  law  applies  with  equal  force  to 
every  carrier  engaged  in  business  within  the 
limits  of  this  state  which  may  be  one  of  the 
links  in  a  line  of  carriage  either  beginning  in 
this  state  and  terminating  beyond  its  limits, 
or  originating  without  this  state  and  termi- 
nating within  its  limits.  The  state  certainly 
has  authority  to  make  reasonable  regulations 
controlling  the  conduct  of  those  engaged  in 
the  business  of  a  common  carrier  within  its 
limits;  and  it  was  held  in  the  Murphey  Case 
that  this  act  was  reasonable  in  its  terms, 
and  was  not  such  a  regulation  of  interstate 
commerce  as  to  be  beyond  the  power  of  the 
General  Assembly  of  this  state.  When  this 
conclusion  Is  reached,  it  seems  to  follow  that 
the  act  does  not  deprive  any  carrier  within 
Its  terms  of  the  equal  protection  of  the  laws 
tn  such  a  way  as  to  be  subject  to  the  objec- 
tion that  is  urged  against  it  at  this  time. 

It  was  argued  that,  if  the  General  Assem- 
bly had  no  power  to  impose  the  duty  of  tra- 
cing upon  nonresident  carriers,  !t  had  no 
fight  to  impose  upon  resident  carriers  a  pen- 
alty for  a  failure  to  obtain  information  from 
such  nonresident  carriers,  when  no  means 


were  furnished  or  oonld  be  famished  to  the 
resident  carrier  for  compelling  the  nonresi- 
dent carrier  to  give  the  information  neces- 
sary to  enable  the  resident  carrier  to  comply 
with  the  requirements  of  the  act  This  con- 
tention was  made  in  the  Murphey  Case,  and 
it  was  there  said,  in  substance,  that  if  a  case 
should  arise  where  the  evidence  showed  that 
It  was  really  impossible  for  the  carrier  upon 
whom  the  notice  to  trace  was  served  to  ob- 
tain the  information  required  within  the  time 
prescribed  by  the  act  it  would  then  be  de- 
cided whether  this  would  constitute  a  de- 
fense to  a  suit  under  the  act  8o  we  say 
now  that  if,  in  a  given  case,  it  should  appear 
that  the  resident  carrier  upon  whom  the  no- 
tice to  trace  has  been  served  has  exercised 
due  diligence  in  attempting  to  get  the  infor- 
mation, and  that  the  failure  to  obtain  it  was 
not  the  result  of  its  own  t&ult  or  failure  to 
use  all  of  the  means  at  its  command  to  do  so, 
a  question  might  arise  as  to  whether  the  de- 
fendant would  be  liable  under  the  act  But 
no  question  of  that  character  was  Involved 
in  the  Murphey  Case,  nor  is  it  involved  in 
the  case  now  before  us.  The  petition  alleges 
that  no  reply  whatever  was  made  to  the 
plaintilTs  demand  to  trace.  It  might  be 
that  if  it  was  really  impossible  for  the  car- 
rier to  obtain  the  information,  it  could,  with 
propriety,  be  held  that  it  had  not  violated 
the  provisions  of  the  act,  on  the  theory  that 
it  is  not  to  be  presumed  that  the  lawmaking 
power  intended  to  impose  a  penalty  for  a 
failure  to  do  a  thing  which  was  impossible 
of  performance.  But  we  will  not  now  decide 
whether  this  is  a  proper  construction  of  the 
act  or  whether  it  amounts  to  a  legislative 
determination  that  the  Information  can  be 
obtained,  and  that  the  carrier  will  not  be 
heard  to  say  that  It  cannot 

Judgment  affirmed.  All  the  Justices  con- 
curring* 

(US  Ga.  883) 
PEARSON  V.  NEWTON  COUNTY. 
(Supreme  Court  of  Georgia.    March  80,  1904.) 

COUNTIES— PRESENTATION    OF   CI.AIKS. 

1.  In  order  for  the  bringing  of  a  suit  against 
a  county  to  constitute  a  presentation  of  the 
claim  to  the  county  officials,  within  the  meaning 
of  Pol.  Code  18(>5,  §  3G2,  the  petition  must 
not  only  be  filed,  but  served,  withm  12  months 
after  the  claim  accrues.  In  Dement  t.  De  Kalb 
County,  26  S.  E.  882,  97  Ga.  738,  the  petition 
was  filed  and  served  within  the  12  months. 

(Syllabus  by  the  CourtJ 

Error  from  Superior  Court,  Newton  County; 
L.  S.  Roan,  Judge. 

Action  by  S.  M.  Pearson  against  Newton 
County.  Judgment  for  defendant,  and  idain- 
tilf  brings  error.    Affirmed. 

L.  L.  Middlebrooks  and  James  F.  Rogers, 
for  plaintiff  in  error.  J.  Bi.  Pace  and  Q.  IL 
Conwell,  for  defendant  in  error. 

COBB,  J.  A  petition  in  a  suit  for  peraocai 
injuries  against  the  county  of  Newton  was 
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died  in  the  office  of  tbe  derk  of  tbe  superior 
court  on  Aui^ust  2,  1902,  and  was  duly  serr- 
ed  on  August  6,  1G02.  The  injuries  for 
which  the  suit  was  brought  occurred  on  Au- 
gust 3,  1901.  At  tbe  September  term,  1902, 
the  case,  on  motion,  was  dismissed,  on  the 
ground  tliat  the  daim  was  not  presented  to 
the  county  conmiissioners  of  the  county  with- 
in 12  months  after  it  accrued;  the  order  of 
dismissal  redting  that  plaintiff's  counsel  ad- 
mitted that  the  daim  had  not  been  so  pre- 
sented. The  granting  of  the  order  of  dis- 
missal is  assigned  as  error. 

••All  daims  against  counties  must  be  pre- 
sented within  twdve  months  after  they  accrue 
or  become  payable,  or  the  same  are  barred, 
unless  held  by  minors  or  other  persons  labor- 
ing under  disabilities,  who  are  allowed  twelve 
months  after  the  removal  of  such  disability." 
PoL  Code  1895,  §  862.  It  is  most  probably 
true  that  when  this  statute  was  enacted  the 
General  Assembly  had  in  mind  the  presenta- 
tion of  claims  otherwise  than  by  a  suit  But 
in  Dement  v.  De  Kalb  County,  97  Oa.  733, 
25  S.  B.  382,  it  was  hdd  that  '*the  bringing 
of  the  suit  within  the  time  limited  was  a 
suffldent  presentation  of  the  claim,  within 
the  meaning  of  this  statute.  In  the  opinion 
in  that  case,  Mr.  Justice  Lumpkin  uses  this 
language:  "The  main  object  of  the  law  was 
doubtless  h^  provide  that  the  county  officials 
should  tktve  timdy  notice  of  all  demands 
aguinst  the  county,  in  order  that  they  might 
intelligently  and  advisedly  take  proper  action 
concerning  the  same.  The  giving  of  such 
notice  is  as  effectually  accomplished  by  the 
filing  of  a  declaration  against  the  county,  and 
having  the  same  duly  served,  as  could  be 
done  by  handing  to  the  ordinary  or  board  of 
commissioners  a  written  statement  setting 
forth  the  nature  of  the  daim.  Indeed,  it  is 
more  than  likdy  that  the  information  con- 
tained in  a  declaration  would  be  tvDler  and 
more  satisfactory  than  in  a  less  formal  docu- 
ment tendered  by  the  claimant  in  person.'* 
It  is  contended  by  counsd  for  the  plaintiff 
In  error  that  this  case  is  controlling  in  his 
favor,  while  counsel  for  the  county  ask  that 
the  decision  be  reviewed  and  overruled.  An 
examination  of  the  facts  of  the  case  referred 
to,  as  they  appear  in  the  original  record,  will 
show  that  the  petition  was  not  only  filed, 
but  served,  within  12  months  after  the  cause 
of  action  accrued,  whereas  in  tbe  present 
case  service  was  not  had  until  after  the  ex- 
piration of  12  months.  It  is  argued,  how- 
ever, that  this  does  not  constitute  any  valid 
distinction  between  the  cases,  because  the  fil- 
ing of  the  petition  is  the  commencement  of 
the  suit,  and  stops  the  running  of  the  stat- 
ute of  limitations.  This  prindple  has  no  ap- 
plication to  the  present  case.  The  sole  ques- 
tion to  be  determined  here  is,  what  constitutes 
a  suffldent  presentation  of  a  daim,  within  the 
meaning  of  the  statute  above  quoted?  Mr. 
Justice  Lumpkin,  in  the  abbve-quoted  lan- 
guage from  the  De  Kalb  County  Case,  says 
that  the  main  object  of  tbe  statute  was  to 


provide  that  the  county  officials  should  have 
timely  notice  of  all  demands  against  the  coun- 
ty, and  that  the  giving  of  such  notice  is  as 
effectually  accomplished  by  the  ffiing  of  a 
petition,  and  having  the  same  duly  served, 
as  by  a  written  statement  setting  forth  the 
nature  of  the  claim.  Manifestly  the  mere  fil- 
ing of  the  petition  does  not  give  the  county 
officials  any  notice  of  the  daim,^  and  certain- 
ly cannot  constitute  a  presentation  of  the 
claim,  unless  followed  by  service  of  a  copy 
of  the  petition.  As  stated  above,  the  question 
is  not  what  effect  the  filing  of  the  ordinary 
petition  has  with  reference  to  the  statute  of 
limitations,  but  whether  a  daim  can  be  said 
to  be  presented  to  the  county  officials  within 
12  months  after  the  daim  accrued,  when 
nothing  more  is  done  than  to  file  suit,  and 
the  county  officials  have  had  no  notice  of  the 
claim,  either  by  service  of  the  suit  or  others 
wise.  When  the  question  is  thus  stated,  there 
certainly  cannot  be  any  difficulty  in  dedding 
it  adversely  to  the  contentions  of  the  phiin- 
tiff  in  error.  The  decision  in  97  Ga.,  25  S.  B., 
is  not  only  not  controlling  in  his  favor,  but  the 
language  in  the  opinion  contains  a  very  dear 
intimation  that  service  of  the  petition  would 
be  necessary  to  constitute  the  bringing  of  a 
suit  a  presentation  of  the  daim,  within  the 
meaning  of  the  statute. 

Judgment  afltoned.  All  the  Justices  con- 
curring. 

(119  Ga.  8G6) 
CARROLL  V.  BARBER  et  al. 
(Supreme  Court  of  Georgia.    March  30,  1904.) 

ABATEMENT— OKATH  OF  PABTIE8— TBIAI.  Dt 
NOVO— OOICPBTBNCT  OF  WITNB88. 

l.As  a  general  rule,  the  death  of  a  party 
pending  the  trial  causes  a  mistrial,  and  no 
further  proceedings  can  be  liad  in  the  cause 
until  parties  have  been  made,  when  the  case 
most  be  tried  de  novo.  This  rule  applies  to  a 
case  pending  before  an  auditor. 

2.  When  tbe  competency  of  a  witness  de- 
pends on  the  determination  of  a  question  of 
fact,  the  decision  of  the  judge  will  not  general- 
ly be  disturbed,  if  there  is  any  evidence  to  au- 
thorise his  finding. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clayton  Ooun> 
ty;   L.  S.  Roan,  Judge. 

Action  by  Elizabeth  Carroll  against  one 
Barber.  On  his  death  his  personal  repre- 
sentatives, Sally  Barber  and  others,  were 
made  parties.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Anderson,  Anderson  &  Thomas,  for  plain- 
tiff in  error.  R.  L.  Bemer  and  W.  L.  Wat- 
terson,  for  defendants  in  error. 

SIMMONS,  O.  J.  Carroll  sued  Barber,  and 
the  case  was  referred  to  an  auditor.  Pend- 
ing the  case,  Barber  died,  and  his  legal  rep- 
resentatives were  made  parties  in  bis  stead. 
The  auditor  made  a  report,  to  which  the 
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plaintiff  filed  exceptions  both  of  law  an^ 
fact  All  the  exceptiona  of  fact  were  with- 
drawn, as  w^  aa  all  of  the  exceptions  of 
law,  except  four.  The  .court  orerruled  these 
four  exceptions,  and  the  plaintiff  brins^  th^ 
case  here  in  a  bill  of  exceptions  assigning 
error  upon  this  ruling. 

1.  During  the  lifetime  of  Barber  the  au- 
ditor proceeded  to  hear  the  case,  and,  after 
haying  heard  several  witnesses  for  the  plain- 
tiff, including  the  plaintiff,  the  hearing  was 
adjourned  until  a  futuije  day.  Before  this 
day  arrived.  Barber  died,  and  nothing  fur- 
ther was  done  by  the  auditor  until  the  de- 
fendant's legal  representatives  were  made 
parties  to  the  case  by  an  <«der  of  the  Judge 
of  the  superior  court  Aft^  parties  were 
thus  made,  the  auditor  proceeded  to  hear  the 
case,  and  a  motion  was  made  to  exclude  so 
much  of  the  testimony  of  the  plaintiff  which 
had  heea  delivered  at  the  former  hearing  as 
related  to  transactions  or  communications 
between  her  and  Barber,  the  deceased.  The 
auditor  sustained  this  motion,  and  this  rul- 
ing was  made  the  subject  of  one  of  the  ex- 
ceptions of  law.  In  the  argument  here,  ihen 
was  a  disagreement  between  counsel  as  to 
whether  the  testimony  of  the  plaintiff  was 
completed  at  the  former  hearing,  or  whether 
the  adjournment  was  had  with  a  reservation 
of  the  right  of  the  defendant  to  further  cross- 
examine  the  plaintiff.  For  the  purposes  of 
this  decision,  we  will  treat  the  matter  as  if 
the  contention  of  the  plaintiff  in  error  was 
correct;  that  is,  that  at  the  time  the  auditor 
adjourned  the  hearing,  the  examination  of 
the  plaintiff  in  her  own  behalf  had  been  com- 
pleted.- Such  being  the  case,  should  the  au- 
ditor, at  a  subsequent  hearing,  after  the  de- 
fendant had  died,  and  his  legal  representa- 
tives had  been  made  parties  in  his  stead,  have 
excluded  this  testimony,  so  far  as  it  relat- 
ed to  transactions  or  communications  be- 
tween the  plaintiff  and  the  deceased?  While 
the  case  is  dealt  with  upon  the  assumption 
that  the  testimony  of  the  plaintiff  in  her  own 
behalf  had  been  completed,  it  must  be  kept 
distinctly  in  mind  that  the  testimony  in  the 
case  was  not  completed,  and  that  the  defend- 
ant had  not  been  heard  in  his  own  behalf, 
at  the  time  the  adjournment  took  place.  The 
general  rule  seems  to  be  that  if,  pending  a 
reference,  one  of  the  parties  dies,  the  effect 
upon  the  proceeding  is  the  same  as  if  the 
trial  had  been  in  progress  before  the  court 
making  the  order  of  reference.  17  Enc.  P.  ft 
P.  1042.  If  the  case  had  been  on  trial  before 
a  Jury  in  the  superior  court  and  the  plain- 
tiff had  testified  in  her  own  behalf,  had  been 
fully  cross-examined,  and  had  retired  from 
the  stand,  and,  pending  a  recess  of  the  court 
without  reference  to  the  time  of  the  recess 
—whether  one  hour,  one  day,  or  longei^-the 
defendant  had  died,  the  effect  upon  the  pro- 
ceeding would  have  been  that  a  mistrial 
would  have  been  declared;  and,  after  parties 
bad  been  made,  the  case  would  have  been 
for  trial  de  novo.    The  result  would  be  sim- 


ilar in  the  event  the  trial  was  proceeding  be- 
fore the  judge  without  the  intervention  of  a 
jury.  We  see  no  reason  why  the  death  of 
the  defendant  would  not  have  a  similar  ef- 
fect up4m  the  case  when  it  was  pending  be- 
fbre  the  audltiM:.  The  auditor  would  be  pow* 
erless  to  proceed  untU  parties  were  made  by 
an  order  of  the  court  in  which  the  case  orig- 
inated. While  the  authority  of  auditors  has 
been  very  much  enlarged  by  legislation  in 
recent  years,  there  is,  so  far  as  we  know,  no 
law  authorizing  an  auditor  to  make  parties 
where  one  of  the  parties  dies  pending  the 
reference.  Even  if  the  death  of  a  party  does 
not  revoke  the  order  of  appointment  the  au- 
ditor has  no  authority  to  proceed  with  the 
case  until  parties  have  been  made  In  the 
manner  above  referred  to.  When  the  au- 
ditor proceeds  with  the  hearing  after  the 
making  of  parties,  the  case  is  to  be  dealt 
with  Just  as  if  a  new  order  of  reference  had 
been  made.  If  testimony  has  been  heard  at 
a  former  hearing,  that  testimony  is  not  to  be 
considered,  unless  by  consent  of  the  parties 
as  they  exist  at  the  time  of  the  new  hearing; 
and  objections  to  the  competency  of  witness- 
es may  be  made  upon  grounds  which  exist 
at  that  time,  without  regard  to  whether  they 
existed  at  the  time  of  the  former  hearing. 
When  the  hearing  was  had  befbre  the  au- 
ditor after  parties  had  been  made  in  the 
place  of  the  defendant  the  plaintiff  was  an 
Incompetent  witness  as  to  transactions  or 
communications  between  her  and  the  de- 
ceased, and,  by  the  very  terms  of  the  stat- 
ute, her  evidence  was  to  be  excluded.  Civ. 
Code  1895,  S  5269  (1).  The  Judgment  of 
the  auditor  was  therefore  right  and  it  is 
immaterial  upon  what  ground  he  based  his 
ruling,  or  upon  what  ground  the  Judge  over- 
ruled the  exception  to  this  ruling. 

2.  The  three  remaining  exceptions  r^ate 
to  the  exclusion  of  testimony  of  the  plain- 
tiff's husband.  The  auditor  held  that  under 
the  evidence,  the  plaintiff's  husband  was  her 
agent,  and  that  he  was  incompetent  to  testi- 
fy to  any  transactions  or  communications  be- 
tween himself  and  the  deceased.  When  the 
competency  of  a  witness  depends  upon  the 
determination  of  a  question  of  fact  the 
Judge  whose  duty  it  is  to  pass  upon  the  ques- 
tion of  competency  determines  this  question 
from  the  evidence  before  him,  and  his  de- 
cision on  such  question  is  to  be  treated  as 
his  decision  on  other  questions  of  fftct  would 
be,  and  is  not  generally  to  be  Interfered  with 
by  a  reviewing  court,  if  there  is  any  evi- 
dence to  support  his  conclusion  on  the  ques- 
tion of  competency.  See,  in  this  connection. 
Dowdy  V.  Watson,  115  Ga.  42,  41  8.  B.  206. 
In  reference  to  the  fourth  exception  of  fact 
which  relates  to  a  conversation  between  the 
plaintiff's  husband  and  the  deceased  concern- 
ing certain  cotton  which  the  former  had  de- 
livered to  the  latter,  there  appears  to  have 
been  in  the  evidence  objected  to,  without  ref- 
erence to  other  portions  of  the  evidence, 
enough  for  the  auditor  to  find  that  so  far  as 
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the  delirery  of  the  cotton  was  concerned, 
the  plalntiff*8  husband  was  acting  on  her  be- 
half, and  was  her  agent  for  this  purpose. 
What  was  the  motlye  of  the  wife  in  sending 
the  cotton,  is  another  question.  Whether 
she  was  influenced  by  interest  in  her  hus- 
band's welfare^  or  by  a  previous  agreement 
that  had  been  made  between  him  and  the  de- 
ceased, in  which  he  had  promised  to  carry 
her  cotton  to  tlie  deceased,  to  be  applied  to 
his  debt,  is  immaterial.  The  husband  was 
carrying  the  wife's  cotton  to  liis  creditor 
with  tbe  authority  and  under  the  direction  of 
the  wife,  and  whether  this  was  in  pursuance 
of  a  lawful  or  unlawful  agreement,  so  far  as 
the  deliyery  of  the  cotton  was  concerned,  the 
husband  was  the  wife's  agent;  and  what  was 
said  by  either  party  pending  the  delivery 
constituted  communications  between  the  de- 
ceased and  the  agent  of  the  living  party,  and 
was  therefore  properly  excluded  under  the 
very  terms  of  the  evidence  act  Civ.  Code 
1886,  I  5269  (5).  The  objection  was  not  un- 
der paragraph  4  of  the  section  Just  cited, 
which  provides  that  a  person  not  a  party, 
when  interested  in  the  result  of  the  suit,  is 
Incompetent  under  certain  circumstances; 
and  therefore  the  decisions  in  Hidell  ▼. 
Dwinell,  89  6a.  532,  16  8.  B.  79  (2),  and 
Crawford  v.  Parker,  96  Qa.  156,  23  S.  E.  196 
(2),  are  not  in  point.  While  it  does  not  dis- 
tinctly appear  in  the  evidence  set  forth  in 
the  second  and  third  exceptions  that  the 
plaintiff's  husband  was  acting  as  her  agent 
at  the  time  of  the  communications  therein 
referred  to,  we  do  not  think  the  exclusion  of 
this  testimony  was- erroneous,  for  the  reason 
that  It  simply  related  to  an  agreement  be- 
tween the  husband  and  the  deceased  that 
the  wife's  cotton  should  be  used  in  payment 
of  the  husband's  debt  But  no  cotton  was 
delivered  at  the  time  of  these  communica- 
tions, and  what  was  then  said  would  have 
little  or  no  material  bearing  on  tbe  question 
as  to  whether  cotton  which  was  subsequent- 
ly delivered  was  or  was  not  the  wife's  cot- 
ton, or,  if  it  was,  whether  the  deceased  knew 
the  fact.  The  husband  might  have  agreed 
to  deliver  the  wife's  cotton,  and  still  the  cot- 
ton actually  delivered  have  been  his  own. 
We  do  not  think  there  was  any  error  in  ex- 
cluding any  of  the  evidence  objected  to. 

Judgment  affirmed.  Ail  the  Justices  con- 
curring. 

019  Ga.  809) 

GEORGIA  R.  ft  BANKING  CO.  v.  MAYOR* 
Bra.  OF  TOWN  OF  UNION  POINT. 

(Supreme  Court  of  Georgia.     March  99,  1904.) 

IftTNIGIPAL    CORPORATIONS— OPENING    STBEI&T— 

BAIXROAO  RIGHT  OF  WAT—COlfPENSA- 

TION— EiaNENT   DOMAIN. 

1.  Where,  in  the  charter  of  a  town,  the  Leg- 
islature has  granted  to  the  municipal  corpora- 
tion authority  "to  require  any  railroad  ruaning 
throuch  said  town  to  make  such  crossings  as 
may  be  needed  for  public  conveniences/'  this 
does  not  confer  upon  the  municipal  authorities 


power  to  open  a  new  street  across  the  right  of 
way  and  trades  of  a  railroad  company  whose 
railroad  runs  through  such  town,  against  the 
consent  of  the  company,  and  without  making 
compensation  for  the  talcing  or  damaging  of  its 
property  for  such  purpose.  Nor  does  the  grant 
of  such  authority  confer  upon  the  municipality 
the  right  to  exercise  the  power  of  eminent  do- 
main for  this  purpose. 

2.  The  right  to  exercise  the  power  of  eminent 
domain  for  the  purpose  of  laying  out  and  open- 
ing a  new  street  cannot  be  implied  from  the 
grant,  in  a  municipal  charter,  of  authority,  "to 
establish  and  lay  out  new  streets  as  public  ne- 
cessity requires.^' 

3.  The  laying  out  and  opening  of  a  public 
street  across  the  right  of  way  and  track  of  a 
railroad  company  without  the  consent  of  the 
company  Is  a  taking  or  damaging  of  private 
property  for  a  public  purpose,  which  re<)uires 
the  exercise  of  the  power  of  eminent  domain. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Greene  Coun- 
ty; H.  O.  Lewis,  Judge. 

Action  by  the  Georgia  Railroad  &  BanlLing 
Company  against  the  mayor  and  council  of 
Union  Point  From  the  judgment  both  par- 
ties bring  error.  Beversed  on  first  bill  of 
exceptions,  and  writ  of  error  dismissed. 

Joe.  B.  &  Bryan  Cumming  and  J.  B.  Park, 
for  plaintiff.  Samuel  H.  Sibley,  for  defend- 
ant 

PISH,  P.  J.  The  town  of  Union  Point  un- 
dertook to  open  a  street  at  a  designated  point 
within  tbe  incorporate  limits  of  tbe  muuici- 
pality  across  the  tracks  and  right  of  way  of 
the  Georgia  Railroad  &  Banking  Company, 
without  instituting  any  condemnation  pro- 
ceeding for  such  purpose,  and  without  the 
consent  of  the  railroad  company.  The  rail- 
road company  brought  a  petition  to  perpetu- 
ally enjoin  the  town  '*from  taking  or  under- 
taking to  take  the  iand  of  petitioner"  for  this 
purpose,  alleging  that  the  municipality  had 
no  authority  to  do  so,  and  that,  if  certain  pro- 
Yisions  of  its  charter,  which  will  be  herein- 
after considered,  were  intended  to  give  it 
such  authority,  they  were  unconstltutionai. 
At  the  interlocutory  hearing-  the  following 
judgment  was  rendered:  "Upon  hearing  ev- 
idence and  argument  in  the  case,  *  *  • 
it  is  concluded  that  the  defendant  has  power 
under  Its  charter  to  open  said  crossing,  or 
to  have  the  petitioner  to  do  so;  that  the  char- 
ter of  the  defendant  is  not  unconstitutional. 
It  is  further  concluded  that  such  legal  dam- 
ages as  the  railroad  may  suffer  should  be 
assessed  and  ascertained  under  tbe  provi- 
sions of  the  general  law  for  condemning  prop- 
erty. It  is  therefore  ordered  that  the  de- 
fendant be  enjoined  from  opening  up  said 
crossing  until  it  shall  have  bad  an  inquiry 
into  the  damages  as  aforesaid."  Neither 
side  to  the  controversy  was  satisfied  with 
this  judgment,  and  we  have  before  us  two 
bills  of  exceptions,  one  sued  out  by  the  pe- 
titioner and  the  other  by  tbe  defendant  The 
railroad  company  excepted  to  so  much  of  the 
judgment  as  held  that  the  defendant  has 
power,  "under  its  charter,  to  open  the  cross- 
ing described,*'  or  to  have  the  railroad,  com- 
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pany  do  so,  and  for  specific  assignment  of  er- 
ror alleged  that  "such  portion  of  the  Judg- 
ment is  contrary  to  law."  For  further  as- 
signment of  error  it  alleged  that  so  much  of 
the  Judgment  as  held  that  the  charter  of  the 
town  was  not  unconstitutional  was  errone- 
ous, In  that  the  portion  of  the  defendant's 
charter  alleged  in  the  petition  to  be  unconsti- 
tutional is  so  "for  the  reason  that  it  fails 
to  provide  for  the  paying  of  Just  compensa- 
tion for  opening  of  any  street  across  the 
lands  of  petitioner  or  others."  The  mimici- 
pallty  excepted  to  so  much  of  the  Judgment 
as  held  that,  in  order  for  it  to  cross  the  tracks 
of  petitioner  with  its  street,  condemnation 
proceedings  must  be  had,  and  damages  paid, 
and  that  an  injunction  should  issue  till  this 
be  done. 

Section  10  of  the  charter  of  the  town  of 
Union  Point  provides  that  the  mayor  and 
council  of  the  town  shall  have  power  "to 
require  any  railroad  running  through  said 
town  to  make  such  crossings  as  may  be  need- 
ed for  public  conveniences,"  and  shall  have 
power  '^o  establish  and  lay  put  new  streets 
as  public  necessity  requires."  Acts  1001,  p. 
609.  The  main  question  in  the  case  Is  wheth- 
er, under  these  provisions  of  the  charter,  the 
state  has  granted  to  the  municipal  corpora- 
tion the  right  to  exercise  the  power  of  em- 
inent domain  for  the  purpose  of  laying  out 
and  opening  streets.  The  exercise  of  the 
power  of  eminent  domain  being  in  derogation 
of  common  right,  the  power  cannot  be  infer- 
red or  Implied  from  vague  or  doubtful  lan- 
guage, but  must  be  given  in  express  terms  or 
by  necessary  implication.  Lewis  on  Bmlnent 
Domain,  S  240.  Another  eminent  author  has 
said:  "The  right  to  appropriate  private  prop- 
erty to  public  uses  lies  dormant  in  the  state 
until  legislative  action  is  had  pointing  out  the 
occasions,  modes,  conditions,  and  agencies  for 
its  appropriation."  Gooley's  Const  I/im.  (5th 
Bd.)  653.  The  fact  that  the  Legislature  has 
undertaken  to  confer  upon  the  municipal  cor- 
poration authority  to  require  any  railroad 
company  whose  railroad  runs  through  the 
town  to  make  such  crossings  over  the  road 
as  may  be  needed  for  public  convenience, 
does  not  necessarily  imply  that  the  Legisla- 
ture intended  to  confer  upon  the  municipali- 
ty the  right  to  exercise  the  power  of  eminent 
domain  for  this  purpose.  It  is  rather  a  nega- 
tion of  such  an  intention,  for  it  contenlplates, 
not  a  necessity  for  the  exercise  of  a  power 
which  cannot  be  exerted  without  compensa- 
tion for  the  property  taken  or  damaged  by 
its  exercise,  but  a  right  to  compel  a  given 
thing  to  be  done  without  compensation.  So 
the  town  construes  its  own  charter,  for  its 
bin  of  exceptions  is  based  upon  the  idea,  and 
it  contends  here,  that  it  has  the  right  to  open 
the  street  across  the  right  of  way  and  tracks 
of  the  railroad  company  without  paying  the 
railroad  company  any  compensation  what- 
ever. Authority  to  require  a  crossing  to  be 
made  does  not  involve  the  Idea  of  purchasing 
the  right  to  cio8B»  either  under  condemnation 


proceedings  or  otherwise,  but  presupposes  the^ 
existence  of  such  right  The  clause  now  in 
question  seems  to  contemplate  the  exercise 
by  the  municipality  of  the  police  power  of  the 
state,  which  is  exercised  without  compensa- 
tion for  the  loss  occasioned  thereby,  instead 
of  the  power  of  eminent  domain,  which  can- 
not be  exercised  without  compensation.  Cer- 
tainly, there  is  nothing  in  this  provision  of 
the  charter  which  by  clear  and  necessary  im- 
plication confers  upon  the  municipality  the  * 
right  to  exercise  the  power  of  eminent  do- 
main. • 

2.  It  has  been  decided  by  this  court  that 
power  granted  to  a  municipal  corporation  to- 
lay  out  and  open  streets  when  there  is  no 
grant  of  power  to  take  or  damage  private 
property  for  the  purpose  or  to  make  compen- 
sation therefor,  does  not  enable  the  munici- 
pality to  lay  out  and  open  a  street  over  the- 
land  and  tracks  of  a  chartered  railway  com- 
pany without  the  consent  of  the  company. 
Brunswick  ft  Western  Railway  Co.  v.  Way- 
cross,  94  Ga.  102,  21  S.  B.  145.  In  the  opin- 
ion the  present  chief  Justice  said:  "Such  au- 
thority cannot  be  implied  from  the  grant  of 
power  to  lay  out  and  open  streets.  In  the- 
absence  of  any  further  provision  authorizing 
the  municipal  authorities  to  condemn  proper- 
ty for  that  purpose,  the  presumption  is  fhat 
the  Legislature  intended  that  the  necessary 
property  should  be  acquired  by  contract** 
A  similar  ruling  was  made  by  the  Supreme 
Court  of  Washington  in  City  of  Tacoma  v. 
State,  4  Wash.  64,  29  Pac.  847.  In  delivering 
the  opinion  of  the  court  Stiles,  J.,  said:  "It 
may  be  contended  that  the  seventh  subdivi- 
sion of  section  5  of  the  act,  which  is  a  grant 
of  power  to  'lay  out  establish,'  etc.,  'streets, 
alleys,  avenues,'  etc.,  necessarily  includes  the 
implied  power  to  condemn  lands  for  those 
purposes.  But  there  have  been  many  such 
contentions  in  the  courts,  and  they  have  been, 
with  entire  uniformity,  resolved  the  other 
way,  as  there  is  .nothing  In  such  a  grant 
which  may  not  be  accomplished  by  purchase 
of  necessary  lands  by  agreement  with  the 
owners.  A  very  strong  case  of  this  kind  is- 
that  of  Chaffee's  Appeal,  56  Mich.  244,  22  N. 
W.  871.  An  act  of  the  Legislature  of  Michi- 
gan authorized  the  city  of  Detroit  to  open, 
extend,  widen,  or  straighten  streets  and  al- 
leys, and  to  take  private  property  therefor, 
under  proceedings  further  specified  in  the  act 
But  although  the  Jury  were  instructed  br 
the  act  how  they  were  to  award  compenss' 
tion  for  the  opening  of  streets  and  allej^s, 
nothing  was  said  about  compensation  for 
widening;  and  it  was  held  that  the  whole- 
act  so  far  as  concerned  widening  of  a  street 
was  inoperative  The  authority  remained, 
but  the  method  of  taking  was  completely 
paralyzed,  because  no  compensation  was  pro- 
vided." The  Supreme  Court  of  Illinois  took 
the  contrary  view,  holding  that  the  power  t^ 
lay  out  and  open  a  new  street  necessarily  im^ 
plies  and  includes  the  power  to  Institute  a 
condemnation  proceeding  to  carry  such  pow- 
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cr  Into  effect  Chicago  &  Northwestern  Ry. 
%.  y.  Cicero,  154  111.  666,  39  N.  BL  574.  The 
decision  of  this  conrt  in  the  Waycross  Case 
Is  in  line  with  the  decision  in  Markham  y. 
Howell,  33  Ga.  508,  where  it  was  held:  *'An- 
thority  by  the  Legislatore  to  inferior  coorts 
of  this  state  to  establish  smallpox  hospitals 
does  not  authorize  those  courts  to  impress 
private  property  of  citizens.  This  power,  to 
be  exercised  by  indiTlduals,  etc.,  does  not 
arise  by  implication,  but  must  be  specially 
<conferred  by  the  Legislature."  In  the  opin- 
ion Lyon,  J.,  said:  "This  is  too  dangerous 
and  extraordinary  power  to  be  conferred  by 
Implication.  It  must  be  exiyressly  granted, 
and  must  provide  in  the  grant  the  mode  of 
compensation,'*  etc.  This  ruling  was  adhered 
to  in  Markham  ▼.  Brown,  87  Ga.  277,  92  Am. 
Dec  73,  in  which  Walker,  J.,  said:  'The 
right  of  the  inferior  court  to  provide  hospi- 
tals for  smallpox  patients,  under  the  law,  is 
one  thing;  but  their  right  to  seize  or  impress 
the  private  property  of  the  citizen  for  that 
purpose  is  another,  and  quite  a  different, 
thing.  No  express  power  is  given  them  in 
the  law  to  do  so,  and  we  cannot  give  it  to 
them  by  implication/'  The  Supreme  Court 
of  Missouri  held  broadly  that  "the  power  to 
take  private  property  for  public  use  is  in 
derogation  of  property  and  the  right  of  the 
citizen,  and  the  authority  so  conferred  by  law 
must  not  be  implied  or  inferred,  but  must  be 
given  in  express  language."  Schmidt  v. 
Densmore,  42  Mo.  225.  So,  in  Phillips  v. 
Dunkirk,  Warren  &  Pittsburgh  R.  Co.,  78 
Pa.  177,  it  was  held:  'The  right  of  eminent 
domain  will  not  be  presumed  to  exist  in  a 
corporation  unless  by  express  legislative 
grant"  In  Boston  &  Lowell  Railroad  Cor^ 
poration  v.  Salem  &  Lowell  Railroad  Co.,  2 
Gray,  36,  Chief  Justice  Shaw  said:  "It  must 
appear  that  the  government  intend  to  exer- 
cise this  high  sovereign  right  by  clear  and 
express  terms  or  by  necessary  implication, 
leaving  no  doubt  or  uncertainty  respecting 
such  intent  It  must  also  appear  by  the  act 
that  they  recogniza  the  right  of  private  proiH 
arty,  and  mean  to  respect  it;  and  under  our 
Constitution  the  act  conferring  the  power 
must  be  accompanied  by  just  and  constitu- 
tional provisions  for  full  compensation  to  be 
made  to  the  owner.  •  •  •  In  general, 
therefore,  when  an  act  seems  to  confer  an 
authority  on  another  to  take  property,  and 
the  grant  is  not  clear  and  explicit,  and  no 
compensation  is  provided  by  it  for  the  owner 
or  party  whose  rights  are  Injuriously  affect- 
ed, the  law  will  conclude  that  it  was  not  the 
intent  of  the  Legislature  to  exercise  the  right 
of  eminent  domain,  but  simply  to  confer  a 
right  to  do  the  act  or  to  exercise  the  power 
given  on  first  obtaining  the  consent  of  those 
thus  affected."  The  decision  of  this  court  in 
the  Waycross  Case  is  in  accordance  with  the 
great  weight  of  authority;  and,  even  if  it 
were  not,  it  would  be  controlling  authority  in 
the  case  under  review.  It  is  contended  by 
the  defendant  in  error,  however,  that  the  de- 


cision in  that  case  is  not  controlling  in  the 
present  one,  because  at  the  time  it  was  ren- 
dered there  was  no  statutory  authority  to 
which  the  municipality  could  resort  for  the 
purpose  of  having  compensation  for  property 
taken  or  damaged  by  the  opening  of  a  street 
assessed;  while  at  the  time  the  charter  of 
the  town  of  Union  Point  was  enacted  there 
was  in  existence  a  general  law  providing  the 
method  for  condemning  private  property  for 
public  uses,  which  went  into  effect  on  De- 
cember 18,  1894.  Acts  1804,  p.  96;  Civ.  Code 
1895,  S  4657  et  seq.  Undoubtedly,  there  is 
that  difference  between  the  two  cases.  Still 
we  do  not  think  the  contention  is  sound.  If 
the  right  to  condemn  private  property  cannot 
be  implied  from  the  grant  of  authority  to  lay 
out  and  open  streets,  then  a  municipal  corpo- 
ration, which,  in  reference  to  streets,  has 
been  granted  no  more  authority  than  this,  is 
not  authorized  to  exercise  the  power  of  emi- 
nent domain  for  the  purpose  of  opening  a 
street,  and  it  is  only  corporations  or  persons 
who  are  authorized  to  exercise  this  power 
who  can  resort  to  the  provisions  of  the  act 
of  1894  in  order  to  condemn  private  property. 
The  purpose  of  that  act,  as  declared  in  its  ti- 
tle, was  "to  provide  a  uniform  method  of 
exercising  the  right  of  condemning,  taking, 
or  damaging  private  property,"  and  its  first 
section  declared  that  "all  corporations  or 
persons  authorized  to  take  oc  damage  private 
property  for  public  purposes  shall  proceed  as 
herein  set  forth."  The  codification  of  the 
act  did  not  enlarge  its  purpose,  for  Civ.  Code 
1895,  §  4657,  adopts  literally  the  language 
above  quoted  from  the  first  section  of  the  act 
This  statute  was  certainly  not  intended  to 
confer  power,  or  to  enlarge  or  supplement 
the  meaning  of  any  statute  then  in  existence 
or  which  might  thereafter  be  passed,  but  was 
simply  intended  to  provide  a  general  and  uni- 
form method  of  exercising  a  power  which 
had  been  or  should  thereafter  be  given.  It 
applies  only  to  "corporations  or  persons  au- 
thorized to  take  or  damage  private  property 
for  public  purposes."  The  authority  of  a 
given  corporation  **to  take  or  damage  pri- 
vate property  for  public  purposes"  must  be 
looked  for  in  its  charter.  If  it  is  not  express- 
ed there,  it  must  be  necessarily  implied  from 
what  is  expressed  there.  When  the  authori- 
ty is  found  in  the  charter,  the  method  of  its 
exercise  is  found  in  the  provisions  of  the 
Civil  Code  taken  from  the  act  of  1894.  If 
the  right  to  exercise  the  power  of  eminent 
domain  had  been  conferred  by  the  Legisla- 
ture upon  the  town  of  Union  Point  the  meth- 
od for  the  exercise  of  such  right  would  be 
found  in  the  provisions  of  the  act  of  1894, 
but  as  this  right  has  neither  expressly  nor 
by  necessary  implication  been  conferred  up- 
on the  municipality,  the  provisions  of  this 
statute  have  no  application  to  anything  con- 
tained in  its  chai-ter. 

3.  The  contention  of  the  municipal  cor- 
poration that  the  opening  of  the  street  across 
the  right  of  way  and  tracks  of  the  railroad 
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company  Is  not  a  taking  or  damaging  of 
{vrivate  property,  ''but  la  a  mere  subjection 
of  the  railroad  right  of  way  and  tracks  to 
another  consistent  public  use,  which  the 
Legislature  may  lawfully  authorize  the  town 
authorities  to  impose,  without  any  compen- 
sation or  provision  therefor,*'  is  contrary  to 
the  decisions  of  this  court  upon  the  subject 
Undoubtedly,  the  right  of  way  and  tracks  of 
a  railroad  company  may  be  subjected  to  an-  I 
other  and  consistent  public  use,  provided  j 
the  power  to  condemn  the  property  of  the 
railroad  company  for  such  a  purpose  exists, 
and  Just  compensation  is  first  paid  the  rail- 
road company  for  the  damage  its  property 
will  thereby  sustain.  But  this  court  has 
held  that  the  right  of  way  and  tracks  of 
a,  railroad  company  cannot  be  subjected  to 
another  and  consistent  public  use,  against 
the  consent  of  the  company,  except  under 
condemnaticm  proceedings  duly  authorized. 
Georgia  Midland  R.  Co.  v.  Oolumbus  R.  Ck>., 
89  Ga.  206,  15  S.  B.  d05;  Bmnswidc  Ry.  €k>. 
V.  Way  cross,  supra;  Atlantic  &  B.  R.  Go.  v. 
Seabord  Air  Line  Ry.,  116  Ga.  412,  42  S.  B. 
761.  While  all  three  of  the  cases  Jus}  cited 
are  directly  in  point  so  far  as  the  principle 
involved  is  concerned,  the  ruling  in  the  Way- 
cross  Case  is  especially  applicable  here;  for, 
if  the  contention  that  there  is  nothing  to 
condemn  when  a  municipal  corporation  seeks 
to  open  a  street  across  the  right  of  way  and 
track  of  a  railroad  company  were  sound,  this 
court  would  not  have  decided  that  the  city 
of  Waycross  could  not  open  a  street  across 
the  right  of  way  and  tracks  of  the  Bruns- 
wick &  Western  Railroad  Company,  because 
it  had  no  power  to  condemn  the  property  of 
the  railroad  company  for  this  purpose.  There 
is  nothing  to  the  contrary  in  Cleveland  v. 
Augusta,  102  Ga.  2S8,  29  S.  B.  584,  43  L.  R. 
A.  638,  upon  which  the  municipal  corpora- 
tion relies  to  sustain  its  contention.  There 
the  railroad  corporation  constructed  its  irail- 
road  'across  an  existing  public  highway  or 
street,  while  here  the  effort  is  to  construct 
a  public  street  across  an  existing  railroad. 
The  learned  counsel  for  the  municipality 
says  in  his  brief:  "For  the  correctness  of 
the  proposition  that  the  requirement  of  the 
railroads  to  construct  crossings  is  an  exercise 
of  the  police  power,  and  not  a  taking  of 
private  property,  no  better  proof  or  argu- 
ment can  be  presented  than  the  opinion  of 
this  court  in  the*'  Cleveland  Case.  We  are 
entirely  satisfied  with  the  decision  of  this 
court  in  that  case,  and  think  the  compli- 
ment paid  by  counsel  to  the  able  opinion  de- 
livered by  Mr.  Justice  Little  is  well  de- 
served. But  there  is  as  much  difference  be- 
tween requiiing  a  railroad  company  to  main- 
tain a  street  crossing  over  its  track  at  a 
point  where  such  track  has  intersected  an 
existing  public  street  and  requiring  a  rail- 
road company  to  extend  a  public  street  over 
its  right  of  way  and  tracks  as  there  is  be-  i 
tween  the  exercise  of  the  police  power  and 
the  exercise  of  the  power  of  «ninent  do-  I 


main.  In  the  one  case  the  municipal  author- 
ities do  not  have  to  acquire  the  right  to  sub- 
ject the  property  of  the  railroad  company 
to  a  new  public  use,  as  the  railroad  company 
acquired  its  right  of  way  and  constructed  Its 
track  across  the  street  subject  to  the  exist- 
ing public  use;  while  in  the  other  the  posi- 
tion of  the  parties  is  reversed,  and  it  is  the 
municipal  corporation  which  seeks  to  sub- 
ject the  property  of  the  railroad  company 
to  an  additional  public  use.  Whenever  mu- 
nicipal authorities  have  lawfully  subjected 
the  property  of  a  railroad  company  to  the 
public  use  for  street  purposes,  then,  and  not 
until  then,  can  the  railroad  company  be  re- 
quired to  maintain  a  street  crossing  over,  its 
tracks.  In  this  case  it  has  only  been  nec- 
essary to  decide  whether  the  municipality, 
under  its  charter,  has  the  power  to  lay 
out  and  open  a  street  across  the  right  of 
way  and  tracks  of  the  railroad  company, 
against  the  consent  of  the  company.  But  is 
determining  this  question  it  was  necessary 
to  decide  whether  the  railroad  company  had 
any  property  right  which  would  be  taken 
or  damaged  by  the  laying  out  and  opening 
of  the  street  across  its  right  of  way  and 
tracks.  This  last  question,  as  we  have  seen, 
was  already  settled  by  decisions  of  this 
court  which  are  cited  above.  As  the  mu- 
nicipality has  no  power  to  exercise  the  ri^t 
of  eminent  domain  for  the  purpose  in  ques- 
tion, it  has,  of  couroe,  not  been  necessary 
for  us  to  determine  what  would  be  the 
amount  of  damages,  in  such  a  case,  under 
condemnation  proceedings,  or  what  elements 
would  go  to  make  up  the  damages.  There 
are  many  cases  which  hold  that  the  expense 
of  maintaining  a  street  crossing  over  a  rail- 
road cannot  be  taken  into  consideration  in 
determining  the  amount  of  damages  to  be 
assessed  for  acquiring  the  right  to  lay  out 
and  establish  a  street  across  the  right  of  way 
and  track  of  a  railroad  company;  but  that, 
after  the  street  has  been  lawfully  laid  out 
and  established  over  the  property  of  the  rail- 
road company,  the  company  is  bound,  under 
statutes  requiring  it  to  maintain  in  good 
order  street  crossings  over  its  tracks,  to  keep 
up  such  crossings  at  its  own  expense,  such 
statutes  being  held  to  be  a  legitimate  exer- 
cise of  the  police  power  of  the  state.  So  it 
may  be  that  in  most  cases  the  damages  to  be 
awarded  for  acquiring  the  right  to  subject 
the  right  of  way  and  track  of  a  railroad  com- 
pany to  the  public  use  for  street  crossing 
would  be  merely  nominal  in  amount 

Judgment  reversed  on  the  first  bill'  of  ex- 
ceptions; writ  of  error  dismissed  on  the  sec- 
ond.   All  the  Justices  concurring. 

(119  Ga.  S21) 
SBARS  V.  JEFFORDS  et  al. 
(Supreme  Court  of  Georgia.    March  30,  1904.> 

BUX  OF  EXCEPTIONS— AHENDMENT— NEW   PAB- 
TIES—SEBVICE. 

1.  While  a  bill  of  exceptions  is  amendable  by 
the  record  so  as  to  introdace  the  names  oi  par- 
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ties,  it  is  futile  to  thus  make  new  partiee  de- 
fendant in  error  unless  they  will  waive  serv- 
ice, and  consent  that  the  case  be  heard  by  the 
Soipreme  Court  on  its  merits. 

2.  An  adcnowledgment  of  service  upon  a  bill 
of  exceptions  does  not  relate  to  or  bind  any  per- 
son not  actuallv  named  or  sufficiently  desianated 
therein  as  a  defendant  in  error  when  the  ac- 
knowledgment is  entered. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coffee  Coun- 
ty;   T.  A.  Parker,  Judge. 

Action  by  Hiram  Sears,  Sr.,  against  S.  Y. 
Jeffords  and  others.  Pending  the  action 
plaintiff  and  Jeffords  died,  and  their  ex- 
ecutors were  substituted.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Dis- 
missed. 

S.  W.  Hetch  and  Quincey  &  McDonald,  for 
plaintiff  in  error.  J.  L.  Sweat  and  L.  A. 
Wilson,  toe  defendants  in  error. 


COBB,  J.  ''Hiram  Sears,  SrV-  brought  an 
equitable  petition  against  8.  V.  Jeffords, 
praying  for  an  injunction  to  restrain  the  de- 
fendant from  cutting  timber,  for  the  can- 
cellation of  a  lease,  for  damages  for  timber 
already  cut,  and  for  general  relief.  By  an 
amendment,  which  was  offered  in  the  name 
of  "Hiram  Sears/'  it  was  alleged  that  S.  P. 
Jeffords  and  Bailey  had  combined  and  con- 
federated with  S.  V.  Jeffords  to  cut  and  re- 
move the  timber  before  certain  notes  given 
by  S.  V.  Jeffords  were  due;  and  the  prayer 
of  the  amendment  was  that  S.  P.  Jeffords  and 
Bailey  be  made  parties,  and  that  the  plaintiff 
bave  an  accounting  witb  them  for  the  tim- 
ber cut  and  removed  by  them  from  the  land 
in  controversy.  An  order  was  passed  grant- 
ing the  prayer  of  the  amendment,  and  mak- 
ing the  persons  named  parties  defendant  to 
the  case.  'While  the  case  was  pending,  plain- 
tiff and  8.  P.  Jeffords  died.  Hiram  Sears, 
as  administrator  of  the  estate  of  Hiram 
Sears,  deceased,  was  made  a  party  plaintiff; 
and  Mrs.  S.  P.  Jeffords,  as  executrix  of  the 
will  of  8.  P.  Jeffords,  was  made  a  party  de- 
fendant After  parties  were  thus  made,  the 
case  came  on  to  be  heard  on  demurrers  to 
the  T?etitlon  filed  by  the  three  defendants. 
The  court  sustained  the  demurrers  and  dis- 
missed the  petition.  The  case  is  here  upon 
what  is  claimed  to  be  a  bill  of  exertions 
sued  out  in  the  case.  This  bill  of  exceptions 
recites  that  '*the  case  of  Hiram  Sears,  Sr.,  v. 
S.  V.  Jeffords,  S.  P.  Jeffords,  and  J.  8.  Bail- 
ley,  the  same  being  a  petition  for  injunc- 
tion," etc.,  came  on  to  be  tried,  etc.,  and, 
after  reciting  the  filing  of  the  demurrers 
and  hearing  of  the  same,  avers  that  the  de- 
murrers were  sustained,  and  the  case  dis- 
missed; and  this  ruling  is  assigned  as  error. 
Upon  this  bill  of  exceptions  appears  an  ac- 
knowledgment of  service,  signed  as  follows: 
♦•J.  L.  Sweat  L.  A.  Wilson,  Attorneys  for 


Plaintiffs.*'  When  the  case  was  called  here, 
a  motion  was  made  to  dismiss  the  writ  of 
error  because  it  was  sued  out  in  the  name 
of  a  dead  person,  and  because  one  of  the 
persons  described  as  defendant  in  error  was 
dead  at  the  time  the  bill  of  exceptions  was 
sued  out  In  reply  to  this  motion  to  dis- 
miss the  plaintiff  in  error  moved  to  amend 
the  bill  of  exceptions  by  adding  after  the 
name  of  the  plaintiff  in  error  the  words^  "as 
administrator  of  estate  of  Hiram  Sears." 
and  by  prefixing  to  the  name  of  the  defend- 
ant in  eiTor  8.  P.  Jeffords  the  abbreviation 
''Mrs.,"  and  following  the  name  with  the 
words,  "as  administratrix  of  estate  of  8.  P. 
Jeffords." 

If  it  appears  from  the  record  that  one 
who  should  have  been  joined  *as  a  defendant 
in  error  to  the  bill  of  exceptions  has  not 
been  named  as  such  therein,  he  may  be 
made  a  party  by  amendment  provided  he  is 
willing  to  waive  service  and  consent  that  the 
case  be  heard  on  its  merits.  An  acknowledg- 
ment of  service  of  a  bill  of  exceptions,  en- 
tered prior  to  the  time  such  an  a^nendment 
is  made,  will  not  be  construed  as  an  ac- 
knowledgment of  service  by  the  party  there- 
after made.  Western  Union  Tel.  Co.  v. 
Griffith,  111  Ga.  651,  86  8.  B.  859.  An  ac- 
knowledgment of  service  In  behalf  of  "de- 
fendants in  error"  has  been  held  not  to  be  a 
sufficient  acknowledgment  of  service  for  a 
defendant  in  error  who  was  made  a  party 
to  the  bill  of  exceptions  after  the  date  of 
the  acknowledgment  Orr  v.  Webb,  112  Ga. 
80d,  88  8.  B.  08.  If  this  rule  is  sound,  cer- 
tainly an  acknowledgment  of  service  by  at- 
torneys describing  themselves  as  "attorneys 
for  plaintiffs,*'  when  it  appears  from  the  rec- 
ord that  they  were  not  attorneys  for  any  one 
who  was  a  plaintiff  in  the  court  below, 
would  not  be  held  to  be  a  sufficient  acknowl- 
edgment of  service  for  a  defendant  in  er^ 
ror  who  was  not  a  party  to  the  bill  of  ex- 
ceptions at  the  date  of  such  acknowledg- 
ment It  follows  that  Mrs.  Jeffords,  as  ad- 
ministratrix of  the  estate  of  8.  P.  Jeffords, 
could  be  made  a  party  to  the  bill  of  excep- 
tions, provided  it  was  made  to  appear  tliat 
she  was  willing  to  waive  service  and  con- 
sent that  the  case  be  heard.  This  has  not 
been  made  to  appear,  and  it  would  therefore 
be  useless  to  allow  the  bill  of  exceptions  to 
be  amended.  The  writ  of  error  must  be 
dismissed  for  want  of  proper  parties  de- 
fendant in  error.  Under  this  view  of  the 
case,  it  is  unnecessary  to  determine  wheth- 
er the  bill  of  exceptions  was  sued  out  in  the 
name  of  the  dead  plaintiff,  Hiram  Sears,  or 
in  the  name  of  the  living  administrator, 
Hiram  Sears,  andt  if  in  the  name  of  the  lat- 
ter, whether  the  bill  of  exceptions  is  amenda- 
ble by  adding  his  representative  capacity. 

Writ  of  error  dismissed.  All  the  Justices 
concurrlDg. 
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019  Oa.  901) 

GREENE  T.  BARRON  et  al. 
(Supreme  Court  of  Georgia.     March  31,  1904.) 

BUJL  OF  EXCEPTIONB--PABTIES— DISMISS ALr— 
SERVICE— ACKNOWLEDGMENT. 

1.  When  in  an  action  on  a  bond  against  the 
principal  and  his  sureties  the  petition  was  dis- 
missed on  Joint  demurrer  of  all  the  defendants, 
the  sureties  were  necessary  parties  defendant  to 
a  bill  of  exceptions  sued  out  by  the  plaintiff,  al- 
leging error  upon  the  judgment  sustaining  such 
demurrer  and  dismissing  the  petition.  West- 
ern Union  Tel.  Go.  v.  Griffith,  36  S.  E.  859,  111 
Ga.  551,  556,  557,  and  citations. 

2.  Where  persons  who  are  essential  parties 
defendant  to  a  bill  of  exceptions  are  neither 
named  nor  designated  therein  as  such,  and  the 
only  attempt  to  do  so  is  by  using  with  reference 
to  them  the  abbreviation  ^'et  al.,"  following  the 
name  of  one  who  is  a  proper  defendant  in  error, 
a  motion  to  dismiss  the  writ  of  error  for  want 
of  necessary  parties  thereto  will  be  sustained. 
Farr  v.  Farr,  38  S.  E.  962,  113  Ga.  577. 

3.  An  acknowledgment  of  service  upon  a  bill 
of  exceptions  does  not  relate  to  or  bind  any  per- 
son not  actually  named  or  sufficiently  desig- 
nated therein  as  a  defendant  in  error  when  the 
acknowledgment  is  entered.  Orr  t.  Webb,  38 
S.  E.  98,  112  Ga.  806  <3);  Sean  ▼.  Jeffords 
(Ga.)  47  S.  E.  18a 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  CarroUtoii;  W.  O- 
Hodnett,  Judge. 

Action  by  M.  A.  Greene  against  J.  H.  Bar- 
ron and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Dismissed. 

J.  M.  ft  H.  J.  McBride,  for  plaintiff  in  er- 
ror. Brown  &  Roop,  Lloyd  Thomas,  and 
Head  &  Head,  for  defendants  in  error. 

FISH,  P.  J.  Writ  of  error  dismissed.  All 
the  Justices  concurring. 


019  Oa.  848) 

BITTER  et  al.  v.  FAGAN  et  al. 
(Supreme  Court  of  Georgia.     March  30,  1904.) 

NONSUIT— WHEN   OBANTED. 

l.The  plaintiffs  having  failed  on  the  trial  to 
prove  their  case  as  laid,  the  court  below  prop- 
erly sustained  the  defendants'  motion  to  non- 
suit. 

(SyUabus  by  the  Ck>urt.) 

Error  from  Superior  Ck>urt,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  8.  F.  Bitter  and  others  against 
W.  J.  Fagan  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Af- 
firmed. 

Burton  Smith,  J.  W.  Moore,  George  Gordon, 
and  J.  D.  Kilpatrick,  for  plaintiffs  in  error. 
Aldine  Chambers,  W.  M.  Smith,  and  Walter 
R.  Daley,  for  defendants  in  error. 

TURNER,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 

CmOa.  906) 

HUMPHREYS  v.  BROWN. 
{Supreme  Court  of  Gkorgia.    March  81,  1904.) 

FRAUD— QUESTION    FOB  JUBT. 

1.  The  case  presented  an  issue  of  fraud.  The 
evidence  was  of  such  a  character  as  to  authorize 
a  finding  either  way.    The  judge  submitted  the 


issues  fairly  to  the  Jury,  and  there  was  no  er- 
ror of  law  requiring  the  granting  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;   B.  D.  Evans,  Judge. 

Claim  case  between  Henry  Humphreys  and 
O.  B.  Brown,  executor.  From  the  judgment, 
Humphreys  brings  error.    Affirmed. 

Henry  C.  Roney  and  Phillips  &  Phillips, 
for  plaintiff  in  error.  Cain  &  Hardeman,  for 
defendant  in  error. 

SIMMONS,  C.  J.  This  was  a  claim  case. 
The  issue  was  one  of  fraud.  The  transaction 
involved  a  sale  of  land  by  the  defendant  in 
execution  to  her  sister,  made  while  the  suit 
on  the  debt  of  the  plaintiff  in  execution  was 
pending.  The  issue  as  to  whether  the  deed 
made  in  pursuance  of  this  sale  was  valid  or 
fraudulent  was  fairly  and  fully  submitted  tz> 
the  jury.  The  evidence  was  of  such  a  char- 
acter as  to  have  authorized  a  verdict  either 
way;  and,  such  being  the  case,  this  court 
will  not  interfere  with  the  judgment  refus- 
ing a  new  trial,  unless  some  material  error 
of  law  was  committed.  Complaint  Is  made 
that  the  court  erred  in  admitting  certain 
evidence.  Even  if  this  assignment  of  error  is 
presented  in  such  a  way  that  it  can  be  dealt 
with,  there  was  no  error  in  admitting  the  evi- 
dence. The  requests  to  charge,  so  far  as  thej 
were  legal,  pertinent,  and  appropriate,  were 
sufficiently  covered  by  the  general  charge. 
After  a  careful  examination  of  the  record,  we 
find  no  reason  for  reversing  the  judgment 
refusing  a  new  trial. 

Judgment  afilrmed.  All  the  Justices  con- 
curring. 


(119  Oa.  767) 
HOLLY  T.  SOUTHERN  BY.  CO. 
(Supreme  Court  of  Georgia.    March  29,  lOOi.) 

CABBIEBS-^LOSS    OF    BAOOAOB— PASS. 

1.  One  who  receives  of  a  railroad  company  a 
gratuitous  pass  over  its  line,  which  by  its  terms 
Is  "issued  only  on  condition  that  the  person  ac- 
cepting it  assumes  all  risks  of  accidents,  and  ex- 
pressly agrees  that  the  company  shaU  not  be 
liable,  under  any  circumstances,  for  any  injury 
to  the  person,  or  loss  or  damage  to  the  proper- 
ty of  the  person  using  it,"  cannot  recover  of  the 
company  the  value  of  baggage  lost  while  trav- 
eling on  such  pass. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  A.  I.  Holly,  as  next  friend  of 
Lillian  Leslie  Holly,  against  the  Southern 
Railway  Company.  Judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 

Anderson,  Anderson  &  Thomas,  for  plaintiff 
In  error.  Dorsey,  Brewster  &  Howell,  San- 
ders McDaniel,  and  J.  D.  Bradwell,  for  de- 
fendant in  error. 

CANDLER,  J.  The  plaintiff,  as  next  friend 
of  her  minor  daughter.  Lillian  Leslie  Holly, 

%  1.  See  Carriers,  vol.  9,  Cent  Die.  i  IMS. 
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saed  the  Sontheni  Railway  Company  for  dam- 
ages on  account  of  the  loss  of  a  trunk  and 
Its  contents.  The  original  petition  set  out 
merely  the  deliveiy  of  the  trunk  to  the  de- 
fendant in  Washington,  D.  C,  and  the  re- 
ceipt of  a  check  th^efor,  a  demand  for  it  in 
Atlanta,  and  the  failure  then  and  subsequent- 
ly to  comply  with  that  demand,  and  charged 
that  the  trunk  was  lost  by  reason  of  the  negli- 
gence of  the  defendant  company.  By  an 
amendment  the  allegation  of  negligence  was 
stricken,  and  in  lieu  thereof  It  was  alleged 
that  the  plaintiff  demanded  the  trunk  of  the 
defendant,  and  its  delivery  was  refused. 
From  another  amendment  it  appeared  that,  at 
the  time  the  trunk  was  alleged  to  have  been 
lost,  the  plaintiff  and  her  daughter  were  rid- 
ing over. the  defendant's  line  of  railroad  on  a 
free  pass.  The  defendant,  in  its  answer,  de- 
nied liability,  and  averred,  "by  way  of  plea 
in  bar^  to  the  action,  "that  plaintiff  was  not 
its  passenger  in  the  sense  alleged  in  said  dec- 
laration, so  as  to  make  it  legally  liable  for  any 
loss  of  her  baggage,  for  that  plaintiff  at  the 
time  was  gratuitously  on  its  train,  and  with- 
out the  payment  of  fare;  she  being  allowed 
to  ride  upon  said  train  by  virtue  of  a  com- 
plimentary pass  gratuitously  furnished  her, 
without  any  consideration  whatever  to  de- 
fendant Such  pass  from  Atlanta  to  Wash- 
ington was  allowed  her  upon  the  following 
conditions,  which  it  contained:  'This  ticket  is 
issued  only  on  condition  that  the  person  ac- 
cepting it  assumes  all  risk  of  accidents,  and 
expressly  agrees  that  the  company  shall  not 
be  liable,  under  any  circumstances,  for  any 
injury  to  the  person,  or  loss  or  damage  to 
the  property  of  the  person  using  it'  *  *  *. 
These  conditions  are  binding  upon  the  plain- 
tiff, and  bar  her  right  to  recoyer  for  the 
all^^  loss  of  her  baggage."  The  plaintiff 
demurred  to  the  portion  of  the  answer  which 
we  have  quoted,  but  the  demurrer  was  over- 
ruled. At  the  trial  the  plaintiff  proved  the 
ddlvery  of  the  trunk  to  the  defendant  in 
Washington;  that,  upon  presentation  of  the 
check  for  it  at  the  baggage  depot  in  Atlanta, 
it  could  not  be  found;  that  diligent  search 
was  made  for  it  then  and  afterwards  by  the 
employes  of  the  defendant  company,  without 
result;  and  that  the  trunk  had  never  been 
returned  to  its  owner.  It  was  not  shown  how 
the  trunk  was  lost,  or  that  the  agents  of  the 
railroad  company  had  been  in  any  manner 
negligent  in  handling  it  The  only  evidence 
introduced  by  the  defendant  was  in  support 
of  that  portion  of  its  plea  which  we  have 
already  set  out  The  court,  on  motion,  direct- 
ed a  verdict  for  the  defendant  To  this  rul- 
ing, and  to  the  overruling  of  her  demurrer  to 
the  answer,  the  plaintiff  excepted. 

From  the  foregoing  it  will  be  seen  that  the 
only  question  presented  for  our  determination 
is  whether,  in  an  action  against  a  railroad 
company,  by  one  who  has  ridden  over  its  line 
on  a  free  pass,  to  recover  the  value  of  bag- 
gage alleged  to  have  been  lost  by  it,  it  is  a 
complete  defense  to  show  that  as  a  condition 


of  the  gratuity  extended  him,  the  plaintiff 
agreed  that  the  defendant  should  not  be  liable 
for  any  loss  of  property  or  damage  to  person 
which  he  might  sustain  while  using  the  pass. 
In  the  present  case  the  plaintiff  seems  to 
have  recognized  that  the  ordinary  relation  of 
carrier  and  passenger  did  not  exist  between 
her  and  the  defendant,  for  by  an  amendment 
she  struck  the  allegation  of  negligence  in  her 
original  petition,  and  stood  squarely  on  the 
bailment  of  her  property,  which,  by  her  own 
showing,  was  entirely  gratuitous.  Regard- 
less of  any  agreement  or  condition  involved  In 
the  issuance  of  the  pass,  the  defendant  as  a 
gratuitous  bailee,  could  only  be  held  liable 
for  gross  negligence,  which,  under  ordinary 
circumstances,  it  would  be  bound  to  disprove 
upon  the  introduction  by  the  plaintiff  of  evi- 
dence of  the  bailment  and  the  loss  of  the 
property  bailed.  Civ.  Code  1895,  §  2896. 
Stated  a  little  differently,  then,  the  question 
now  before  us  is,  may  a  gratuitous  bailee, 
as  a  consideration  of  the  gratuity,  stipulate 
against  his  own  gross  or  wanton  negligence? 
The  precise  point  involved  seems  never  to 
have  been  squarely  decided  in  this  state,  and, 
while  there  are  numerous  authorities  on  the 
subject  to  be  found  in  the  Reports  from  other 
states,  the  conclusions  reached  by  the  various 
courts  present  unfortunately,  a  hopeless  con- 
flict of  opinion. 

It  is  well  settled  in  Georgia  that  a  rail- 
road company  may,  by  a  special  contract, 
change  the  nature  of  its  liability,  provided 
the  contract  be  founded  upon  a  sufficient  con- 
sideration, be  reasonable,  and  be  not  void  as 
against  public  policy.  It  has  been  held  that 
it  may  stipulate  that  it  shall  be  liable  only 
as  a  private  carrier,  and  not  as  a  common 
carrier;  the  consideration  of  the  stipulation 
being  the  grant  of  a  reduced  rate  of  freight 
Central  of  Georgia  R.  Co.  v.  Glascock,  117 
Ga.  938,  43  S.  E.  981.  Upon  a  like  considera- 
tion a  contract  has  been  held  valid  which 
provided  that  the  company  should  be  liable 
only  for  gross,  negligence.  Cooper  v.  Raleigh 
R.  Co.,  110  Ga.  659,  36  S.  B.  240.  These 
cases  are  in  entire  harmony  with  the  prin- 
ciple ruled  in  Georgia  R.  Co.  v.  Keener,  93 
Ga.  80S,  21  S.  B.  287,  44  Am.  St  Rep.  197, 
where  a  contract  was  held  invalid  which  did 
not  seek  to  change  the  nature  of  the  com- 
pany's liability,  but  named  an  arbitrary 
amount  which  might  be  recovered  in  the 
event  of  loss  or  damage  by  the  defendant's 
negligence.  In  the  present  case  the  railroad 
company,  in  the  absence  of  any  agreement, 
condition,  or  stipulation,  could,  as  a  gratu- 
itous bailee,  only  be  held  liable  for  gross 
negligence.  The  plaintiff  paid  it  no  fare,  and 
offered  to  pay  it  none,  but  solicited  of  it  the 
favor  of  free  transportation  for  herself  and 
her  baggage  over  its  line  of  railroad.  This 
favor  it  was  under  no  obligation  whatever 
to  grant  Why,  then,  could  it  not  legally  im- 
pose as  a  condition  to  the  extension  of  this 
favor  that  she  should  assume  all  the  risks  of 
the  Journey,  and  that  it  should  not  be  held 
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liabla  for  any  loss  to  her  property  or  injury 
to  her  person?  .Why  may  not  the  railroad 
comimny  say:  "I  will  give  you  a  free  ride, 
and  carry  your  baggage  for  you,  but  I  will 
not  assume  responsibility  for  the  security  of 
your  property  or  the  safety  of  your  person. 
The  duties  imposed  upon  me  by  law  to  safe- 
guard the  persons  and  property  of  those 
whom  I  am  obliged  to  carry  give  me  all  that 
I  can  do,  and,  while  I  do  not  object  to  your 
riding  on  my  train  without  the  payment  of 
fare,  I  cannot  undertake  to  assume  a  re- 
sponsibility as  a  result  of  my  courtesy." 

The  only  reason  that  can  be  urged  against 
the  validity  of  such  conditions  to  the  grant 
of  a  free  pass  is  that  it  Is  opposed  to  public 
policy,  and  we  confess  our  inability  to  see 
the  force  of  this  argument  If  gratuitous 
transportation  by  railroads  were  of  such 
'  common  occurrence  as  to  involve  the  public, 
or  any  considerable  proportion  thereof,  it 
might  well  be  said  that  considerations  of 
public  welfare  would  forbid  that  the  com- 
pany should  in  any  way  restrict  its  liability 
in  a  matter  of  this  sort  But  for  every  gratu- 
itous passenger  carried  by  a  railroad  com- 
pany, many  are  carried  who  have  paid  full 
fare,  and  to  whom  the  company  is  due  the 
full  measure  of  extraordinary  diligence;  and 
it  is  a  self-evident  proposition  that  negligoice 
as  to  gratuitous  passengers  would  involve 
the  greater  consequences  of  negligence  to 
passengers  who  have  paid  fare.  The  person 
riding  on  a  free  pass  is,  in  a  sense,  protected 
by  the  fact  that  on  the  same  train  and  in 
the  same  car  with  him  are  others  to  whom 
the  railroad  company  owes  the  highest  de- 
gree of  care  known  to  the  law,  and  the  fur- 
ther fact  that  any  negligence  to  him  neces- 
sarily Involves  the  safety  of  those  around 
whom  the  law  throws  a  more  ample  protec- 
tion than  he  would  otherwise  enjoy.  In  this 
view  of  the  case,  we  fall  to  see  bow  the 
question  of  public  policy  can  affect  the  im- 
position of  conditions  to  the  grant  of  a  free 
pass,  by  the  terms  of  which  the  company  is 
exempted  from  liability.  What  we  now  hold 
is  in  no  way  in  conflict  with  the  ruling  of 
this  court  in  the  ease  of  Central  of  Georgia 
R.  Oo.  V.  Lippman,  110  Ga.  665,  36  S.  B.  202, 
50  L.  R.  A.  678.  In  that  case  it  was  held 
that  section  2276  of  the  Civil  Code  of  1895, 
which  provides  that  a  common  carrier  can- 
not limit  his  legal  liability  by  any  notice 
given,  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold,  but  that  he 
may  make  an  express  contract,  by  which  he 
will  be  governed,  has  i^o  application  to  a 
carrier  of  passengers;  and  it  was  further  de- 
cided that  a  carrier  of  passengers  for  hire 
cannot  by  contract  exempt  himself  from  lia- 
bility for  his  negligence.  A  broad  distinct 
tion  is  to  be  noted  between  the  Lippman 
Case  and  the  case  now  under  consideration. 
There  the  relation  of  carrier  and  passenger 
existed  between  the  defendant  and  the  plain- 
tiff in  its  full  senses  while  here  there  was  no 


consideration  whatever  for  the  carriage,  and 
the  plaintiff  herself,  by  her  petition  Mm 
amended,  treated  the  transaction  out  of 
which  the  suit  arose  as  a  mere  bailment; 
entirely  gratuitous  in  its  nature. 

As  before  stated,  the  various  courts  of  this 
country  hold  widely  divergent  views  on  the 
subject  now  undelr  consideration.  We  will 
call  attention  to  a  few  of  the  cases  which 
support  the  ruling  now  made,  and  which,  in 
our  opinion,  afford  excellent  reasons  for  our 
position.  In  the  case  of  Qulmby  r.  Boston 
R.  Co.  (Mass.)  23  N.  E.  206,  5  L.  R.  A.  846,  it 
was  held  that  "an  agreement  by  one  who  ac- 
cepts a  railroad  paaa  purely  as  a  gratuity, 
that  he  will  assume  all  risks  of  accident,  of 
every  name  and  nature,  is  not  against  public 
policy,  and  will  prevent  a  recovery  by  him 
for  Injuries  occasioned  by  the  negligence  of 
the  railroad  company's  servants."  It  ap- 
peared in  that  case  that  the  pass  was  issued 
with  a  proviso  that  the  plaintiff  sign  the 
agreement  referred  to,  but,  as  a  matter  of 
fact  he  did  not  sign  it  not  having  been  re- 
quired to  do  so  by  the  conductor;  and  the 
court  held  that  his  failure  to  sign  the  agree- 
ment was  unimportant  for,  it  was  said, 
"having  accepted  the  pass,  he  must  have 
done  so  on  the  conditions  fully  expressed 
therein,  whether  he  actually  read  them  or 
not"  It  was  further  said  in  the  opinion  that 
the  reasoning  that  the  agreement  or  condi- 
tion Involved  was  void  as  against,  public  pol- 
icy "can  have  no  application  to  a  strictly  free 
passenger,  who  receives  a  passage  out  of 
charity  or  as  a  gratuity.  Certainly  the  car- 
rier is  not  likely  to  urge  upon  othera  the  ac- 
ceptance of  free  passes,  as  the  success  of  his 
business  must  depend  on  his  receipts. 
*  *  *  The  Instances  cannot  be  so  numer- 
ous that  any  temptation  will  be  offered  to 
carelessness  in  the  management  of  their 
trains,  or  to  an  increase  in  their  fares,  in 
both  of  which  subjects  the  public  is  inter- 
ested." In  Kinney  v.  Central  R.  Co.,  82  N. 
J.  Law,  407,  00  Am.  Dec.  675,  it  was  held 
that  a  contract  that  in  consideration  of  a 
free  passage,  a  passenger  will  assume  the 
risk  of  injuries  to  his  person  from  the  negli^ 
gence  of  the  servants  of  the  railroad  com- 
pany, is  valid  in  law,  and  that  a  passenger 
who  receives  knowingly  a  tree  ticket  with 
an  indorsement  of  such  a  contract  upon  it 
will  be  bound  by  its  terms,  and  cannot  re- 
cover for  injuries  sustained  from  the  cause 
specified.  A  well-reasoned  case  on  this  sul>- 
Ject  is  that  of  Muldoon  v.  Seattle  R.  Co.,  7 
Wash.  528,  85  Pac.  422,  22  L.  R.  A.  794,  88 
Am.  St  Rep.  901,  wherein  it  was  held:  "A 
passenger  riding  upon  a  free  pass  which  con- 
tains conditions  limiting  the  liability  ot  the 
carrier  on  account  of  negligence  cannot  re- 
cover for  Injuries  received  through  the  negli- 
gence of  the  carrier's  servant"  On  the 
question  of  public  policy,  Stiles,  J.,  delirer- 
ing  the  opinion,  said:  "When  the  intending 
passenger  proposes  to  the  carrier  that  It  do 
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aometbing  for  him  whlcb  it  is  not,  under  any 
oonceivable  circninstancefi,  required  by  law 
or  dnty  to  do»  viz.,  to  carry  him  without  any 
compensation  whatever,  and  when  the  whole 
matter  Is  at  the  option  of  either  party  to 
agree  or  not  it  is  difficult  to  see  wliy  public 
policy  should  step  in  and  deny  the  right  of 
the  carrier  to  limit  its  chances  of  loss  in  the 
operation,  even  though  a  careless  servant 
cause  unintentional  injury  to  the  passenger. 
The  theory  that  the  granting  of  passes  upon 
condition  like  this  will  tend  to  demoralize 
the  servants  of  railway  and  other  carriers, 
and  thereby  imperil  the  limbs  and  lives  of 
paying  passengers,  seems  to  us  mere  fancy; 
and  yet  this  is  about  the  only  consideration 
urged  by  those  courts  which  hold  that  there 
is  a  public  policy  in  the  way  of  such  agree- 
ments. Absolutely  gratuitous  >  passes  repre- 
sent but  an  infinitesimal  portion  of  the  mile- 
age actually  traveled,  and,  of  all  the  passen- 
gers cairied,  but  an  infinitesimal  number  are 
Injured  by  the  <»arrler's  negligence.  The  pre- 
cautions adopted  by  managers  and  employ^ 
of  land  and  water  transportation  companies 
are  not  gauged  by  the  fact  that  there  may  be 
free  passengers  aboard,  and  never  will  be, 
while  the  doctrine  of  respondeat  superior  has 
its  present  healthy  existence.'*  See,  also, 
Griswold  v.  New  York  R.  Co.  (Conn.)  4  Atl. 
261,  55  Am.  Rep.  115;  Wells  v.  R.  Ck>.,  24  N. 
Y.  181;  Perkins  v.  R.  Co.,  24  N.  Y.  196,  82 
Am.  Dec.  281;  Bissell  v.  R.  Co.,  25  N.  Y.  442, 
82  Am.  Dec.  369;  Northern  Pac.  R.  Co.  v. 
Adams  (decided  February  24,  1904)  24  Sup. 
Ct.  408,  48  L.  Bd.  — 

In  conclusion  we  will  say  that,  reasoning 
by  analogy,  it  seems  to  us  clear  that  if,  as 
has  been  held  by  the  Georgia  cases  to  which 
we  have  already  referred,  a  railroad  com- 
pany, acting  in  its  public  capacity  as  a  com- 
mon carrier,  may  by  special  contract  relieve 
Itself  from  liability  for  any  but  gross  negli- 
gence, it  may,  as  a  consideration  .for  doing 
something  which  it  is  under  no  obligation  to 
do,  and  in  the  performance  of  which  it  would 
under  no  circumstances  be  liable  for  any- 
thing less  than  gross  negligence,  require  that 
it  shall,  in  the  event  of  loss  or  damage,  be 
held  liable  under  no  circumstances  whatever^ 
It  follows  that  in  the  present  case  the  rail- 
road company  made  out  a  complete  defense, 
and  that  the  court  properly  directed  a  ver- 
dict In  its  favor. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 

IiAMAR,  J.  (vTlth  whom  concur  FISH,  P. 
J.,  and  TURNBR,  J.).  It  appears  that  the 
trunk  was  lost,  and  there  is  neither  allega- 
tion nor  evidence  of  any  negligence  by  the 
gratuitous  bailea  The  case  at  bar  does  not, 
therefore,  involve  a  decision  on  the  efTect 
of  gross,  virlllful,  or  criminal  negligence,  nor 
do  the  cases  cited  deal  with  injuries  or  losses 
occasioned  by  such  negligence.  I  concur  in 
the  Judgment  Of  affirmance,  but  not  in  all 
the  reasoning  of  the  foregoing  opinion. 


(119  0&.  866) 
GEORGIA  R.  ft  BANKING  GO.  v.  TURNBR. 
(Sapreme  Court  of  Georgia.    March  80,  1904.) 

AFPBAI/— BBVIBW-^KIIiLINO     STOCK— OONFUOT- 

ING   EVIDENCE. 

1.  The  defendant  admitted  the  killing  and  val- 
ue of  the  stock,  assumed  the  burden  of  proof, 
and  made  out  a  defense  by  the  t^timony  of  the 
engineer  and  fireman.  The  testimony  in  rebut- 
tal, as  to  the  rate  of  speed,  the  time  when  the 
brakes  were  applied,  the  position  of  the  cattle, 
and  the  distance  at  which  they  could  have  first 
been  seen,  was  in  conflict  with  that  for  the  com- 
pany, and  sufficient  to  sostain  a  verdict  for  the 
plamtiff. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;   L.  S.  Roan,  Judge. 

Action  by  H.  A.  Turner  against  the  Creor- 
gia  Railroad  &  Banking  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Turner  sued  the  Georgia  Raihroad  ft  Bank- 
ing Company  for  |100,  being  the  value  of 
three  cows  killed  by  the  company's  train 
on  March  15,  1002.  The  defendant  admitted 
the  killing,  and  that  the  animals  were  of 
the  value  claimed,  and  assumed  the  burden  of 
making  out  the  defense  that  it  was  impossi- 
ble, by  the  exercise  of  ordinary  care  and  dili- 
gence, to  avoid  the  injury  complained  of. 
It  successfully  carried  the  burden  in  chief 
by  the  testimony  of  the  engineer  and  fireman, 
who  testified  that  a  lookout  was  kept;  that 
the  animals  were  in  a  cut;  and  on  a  curve 
distant  from  a  crossing;  that  the  train  was 
running  between  40  and  50  miles  an  hour; 
that  the  cows  could  not  have  been  seen  more 
than  200  feet  from  where  they  were  struck; 
that  as  soon  as  seen  the  stock  alarm  was  giv- 
en, the  emergency  brakes  were  applied,  and 
everything  possible  done  to  avoid  the  injury; 
and  that  the  train  did  not  stop  when  it  was 
seen  that  they  had  been  knocked  from  the 
track.  But  the  evidence  for  the  plaintiff  by 
passengers  on  the  train  'and  eyewitnesses 
standing  near  the  track  was  to  the  effect 
that  the  train  was  not  checked  when  the 
whistle  was  blown;  that  there  was  no  sUck- 
Ing  of  speed  until  about  the  moment  of 
striking  the  cattle;  that  the  cattle  were  at 
the  mouth  of  the  cut  when  first  seen;  and 
that  they  were  in  full  view  of  the  engineer 
for  as  much  as  300  or  400  yards.  There  was 
also  some  evidence  that  the  cattle  ran  a  con- 
siderable distance  along  the  track  and  away 
from  the  approaching  train. 

Jos.  B.  ft  Bryan  Gumming,  G.  M.  Beasley, 
and  M.  A.  Candler,  for  plaintiff  in  error. 
R.  W.  Milner,  for  defendant  in  error. . 

LAMAR,  J.  From  the  statement  of  facts 
It  win  be  seen  that  the  effect  of  the  admis- 
sion by  the  company,  and  the  consequent  pre- 
sumption of  negligence,  was  not  necessarily 
removed.  On  consideration  of  all  of  the  evi- 
dence Introduced  by  both  parties,  it  appears 
that  there  was  sufficient  to  sustain  a  ver- 
dict in  plaintiff's  favor,  and  the  judgment  is 
affirmed.    All  the  Justices  coueurriug. 


192 


47  SOUTHEASTERN  REPORTER. 


(6a. 


(119  Ga.  766) 

BORUM  ▼.  GREGORY. 
(Supreme  Coart  of  (Georgia.     March  29,  19(>i.) 

BJECTMSNIV-WHO  MAT  MAINTAIN— LIBX  TENANT 
—DEATH. 

1.  One  who  has  no  estate  in  land,  bat  who  is 
entitled  to  a  support  therefrom,  which,  so  far  as 
appears,  is  being  received,  cannot  maintain  an 
action  for  the  recovery  of  such  land. 

2.  Upon  the  death  of  one  who  has  a  life  in- 
terest in  land  such  interest  ceases,  and  her  ad- 
ministrator cannot  maintain  an  action  to  re- 
cover the  land. 

(Syllabus  by  the  Oourt.) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  D.  M.  Borum,  administrator  for 
use,  against  J.  H.  Gregory.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

B.  F.  Strozier  and  Shlpp  &  Sheppard,  for 
plaintiff  In  error.  Hall  &  George  and  Wlilp- 
ple  A  McKenzle,  for  defendant  in  error. 

SIMMONS,  C'J.  C!omplalnt  for  land  was 
brought  against  Gregory  by  Mary  S.  Borum, 
who  claimed  a  life  estate  in  such  land  under 
the  will  of  Alexander  Borum.  The  plaintiff 
died,  and  D.  M.  Borum,  her  administrator, 
was  made  a  party  and  allowed  to  amend  the 
petition  by  alleging  that  the  land  sued  for 
was  "charged  with  a  comfortable  support  of 
Mary  8.  Borum  during  her  life,  the  support 
to  be  provided  by  the  executor";  that  the  ex- 
ecutor had  been  discharged  and  D.  M.  Borum 
appointed  administrator  cum  testamento  an- 
nexo;  and  "that  this  land  Is  necessary  for 
the  support  of  said  Maiy  S.  Borum."  The 
prayer  of  the  amendment  was  that  D.  M.  Bo- 
rum, as  administrator  of  Alexander  Borum, 
recover  the  land  for  the  use  of  Mary  S.  Bo- 
rum's  administrator.  The  defendant  moved 
to  dismiss  the  petition  as  amended,  and  the 
court  sustained  the  motion.  The  plaintiff  ex- 
cepted. 

1.  The  will  of  Alexander  Borum,  attached 
as  an  exhibit  to  the  petition,  shows  that  no 
life  estate  was  thereby  left  to  Mary  S.  Bo- 
rum, but  that  the  land  was  charged  with  her 
support,  to  be  provided  out  of  the  estate  by 
the  executor.  The  original  petition  therefore 
set  out  no  cause  of  action.  Mary  S.  Borum 
was  entitled  to  a  support  out  of  the  estate, 
but  to  no  more  than  this.  If  the  estate  yield- 
ed more  than  was  necessary  for  her  support, 
she  had  no  Interest  in  the  surplus.  The  exec- 
utor was  charged  with  the  duty  of  providing 
such  support,  and  to  him  she  was  to  look  for 
it  She  had  no  estate  for  life  or  for  years, 
and  no  Interest  on  which  could  be  based  an 
action  of  ejectment  in  her  name.  She  did  not 
even  allege  that  the  executor  had  failed  to 
provide  her  with  a  support  out  of  the  estate. 

2.  Whatever  may  be  D.  M.  Borum's  rights, 
as  administrator  of  the  estate  of  the  testator. 
In  a  pr<^>er  proceeding  as  such  administrator 
to  recover  the  land,  he  cannot,  by  amend- 
ment to  Mary  S.  Borum's  petition,  maintain 
an  action  to  recover  her  Interest  In  the  land 


for  the  use  of  her  administrator.  The  amend- 
ment does  not  allege  that  she  was  entitled  to 
any  payments  which  should  have  been  made 
to  her,  but  which  were  not  in  fact  made. 
The  suit  is  simply  for  her  Interest  for  the  use 
of  her  administrator.  That  Interest  contin- 
ued only  while  she  was  in  life,  and  ceased  at 
her  death.  See  Sawyer  v.  Flemlster,  29  Ga. 
347,  where  It  was  said  that  the  Interest  of  a 
certain  person  **was  but  an  interest  for  her 
life.  It  follows  that  at  her  death  thore  was 
none  of  it  to  pass  to  her  admlnistratcHr,  and 
therefore  that  he  had  no  right  to  sue  for  the 
property,  or  any  Interest  in  it"  The  court 
below  was  right  in  sustaining  the  motion  to 
dismiss. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


019  Oa-  830) 
VAN  DYKE  ▼.  VAN  DYKE. 
(Supreme  Ck>urt  of  Georgia.    March  90,  1904.) 

DEED—COMPLETION— NAME    OF    OBANTEB. 

1.  An  incomplete  deed,  being  without  a  gran- 
tee, cannot  be  completed  in  this  respect  with- 
out authority  from  the  grantor. 

2.  The  doctrine  of  estoppel  by  deed  has  no  ap- 
plication to  the  present  case. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>urt,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Suit  by  Mary  J.  Van  Dyke  against  Alice  M. 
Van  Dyke.  Judgment  for  defendant,  and 
plalntUT  brings  error.     Reversed. 

W.  W.  Haden  and  R.  O.  Lovett,  for  plain- 
tiff in  error.  Culberson,  Willlngham  &  John- 
son, for  defendant  hr  error. 

TURNER,  J.  An  equitable  petition  was 
brought  by  Mary  J.  Van  Dyke  against  Alice 
M.  Van  Dyke  to  establish  the  plalntifTs  claim 
of  title  to  a  certain  tract  of  land  described  in 
her  petition,  to  have  a  deed  under  which 
the  defendant  held  possession  of  the  prem- 
ises delivered  up  and  canceled,  and  for  other 
relief.  The  petition  set  forth  the  following 
allegations  of  fact:  During  the  year  1895. 
and  prior  thereto,  the  plaintiff  owned  in  fee 
simple  the  tract  of  land  above  mentioned. 
In  April  of  that  year  she  decided  to  give  to 
her  son,  B.  A.  Van  Dyke,  some  of  her  prop- 
erty, being  moved  to  do  so  by  natural  love 
and  affection,  and  by  the  fact  that,  in  her 
opinion,  under  a  division  which  had  been 
made  of  his  father's  estate,  the  share  there- 
of allotted  to  him  was  of  less  value  than  were 
the  shares  set  apart  to  the  other  heirs  of 
her  husband.  In  furtherance  of  this  design 
she  signed  a  paper  in  the  form  of  a  deed,  a 
copy  of  tvhich  she  attached  to  her  petition. 
At  the  time  she  signed  this  paper  it  was  not 
completed  and  perfected,  because  no  gran- 
tee was  named  therein,  the  space  designed 
for  the  insertion  of  the  name  of  her  grantee 
being  left  blank.  She  never  afterwards  filled 
in  this  blank  space,  or  caused  it  to  be  filled 
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In,  wlttr  the  name  of  the  defendant  (which 
now  appears  hi  that  Inatmment,  as  grantee), 
nor  did  she  (the  plaintiff)  ever  direct  or  au- 
thorize any  person  whomsoever  so  to  do.  She 
is  Informed  that  her  son,  or  some  other  per- 
son, did  fill  In  said  blank  space  with  the  name 
of  Alice  M.  Van  Dyke;  but  this  was  done 
without  plaintiff's  knowledge  or  consent,  long 
afterwards,  to  wit,  on  November  30,  1806. 
The  defendant  bases  her  claim  of  title  solely 
upon  this  histrument,  notwithstanding  "said 
paper,  even  in  Its  incomplete  form,  was  nev- 
er delivered  to  the  said  Alice  M.  Van  Dyke, 
nor  to  any  one  for  her."  The  "recital  in  said 
paper  of  a  consideration  of  twelve  hundred 
dollars  Is  not  true  or  correct  •  •  •  No 
consideration  was  paid  or  intended  to  be  paid 
to  petitioner  by  any  one,"  but,  on  the  contra- 
ry. It  was  her  intention  that  this  paper,  when 
completed,  should  "be  a  gift  to  said  E.  A. 
Van  Dyke,  and  not  a  sale  to  his  wife,  the 
said  Alice  M.  Van  Dyke,"  and  plaintiff  never 
intended  to  convey  the  land,  or  any  interest 
therein,  to  the  defendant.  For  the  above 
reasons  "said  paper  was  inoperative  and  void, 
and  passed  no  title,  *  *  *  and  said  land 
is  the  right  and  property  or*  the  plaintiff. 
The  defendant  "has  incumbered  said  land 
tc  the  extent  of  $2,000  to  Mrs.  Belle  Berk, 
who  loaned  said  Alice  M.  Van  Dyke  said  sum 
on  said  land  in  good  faith,  as  petitioner  is 
advised,  believing  that  said  Alice  M.  Van 
Dyke  owned  said  land;  and  as  said  sum  was, 
as  petitioner  is  advised,  expended  on  said 
land,"  she  admits  that  the  land  is  rightly 
chargeable  with  that  sum.  The  prayers  set 
forth  in  the  plaintiff's  petition  were  that  she 
recover  possession  of  the  land;  that  the 
paper  referred  to  as  having  been  signed  by 
her  be  delivered  up  and  canceled,  etc.  To 
this  petition  the  defendant  demurred  gen- 
erally on  the  ground  that  it  did  not  set  forth 
either  a  legal  or  an  equitable  cause  of  ac- 
tion, and  also  specially  on  the  ground  that, 
as  the  Instrument  attached  to  the  petition 
and  alleged  to  be  a  copy  of  the  deed  signed 
by  the  plaintiff  showed  that  it  was  made  for 
a  valuable  consideration,  to  wit,  the  sum  of 
$1,200,  it  was  "not  competent  for  the  plain- 
tiff to  thus  impeach  her  own  deed,"  The 
court  below,  after  hearing  argument  on  the 
defendant's  demurrer,  sustained  the  same, 
and  dismissed  the  plaintiff's  suit,  whereupon 
she  sued  out  a  bill  of  exceptions  to  this  court, 
assigning  as  error  the  disposition  thus  made 
of  her  case. 

1.  "The  great  question  in  this  case,"  as 
Nisbet,  J.,  said  In  the  opinion  delivered  by 
him  in  Ingram  y.  Uttle,  14  Ga.  182,  68  Am. 
Dec.  549,  "is  upon  the  validity  of  the  deed. 
It  was  duly  signed,  sealed,  attested,  and 
written  out,  except  as  to  the  name  of  the 
feoffee."  This  instrument,  "before  its  com- 
pletion and  delivery,  was  Inoperative,  because 
made  to  no  person."  Id.,  183  (2).  Judge  Nis- 
bet also  said  in  that  case:  "We  put  our  ded- 
Blon  upon  authority,  conceding  that  the  books 
ill  England  and  in  this  country  are  in  'dls- 
47  S.B.— 13 


tresslng*  conflict;  and  with  some  misgiving 
whether  reason  and  common  sense  do  not 
condemn  It  This  is,  however,  just  the  kind 
of  a  case  in  which  it  Is  safest  to  be  guided 
by  the  weight  of  authority.  The  rule,  al- 
though a  technical  one,  is  single,  clear,  and 
easy  of  observance.  If  abrogated,  the  title  to 
property  might  be  left  too  much  to  the  mis- 
takes of  memory,  or  to  the  corruptions  of 
humanity."  Chief  Justice  Marshall  and  Lord 
Mansfield  both  seem  to  have  entertained  this 
view,  though  they  Intimated  doubts  and  dif- 
ficulties on  the  subject  Whether  or  not  the 
precedent  established  by  the  case  In  14  Ga. 
182,  58  Am.  Dec.  649,  just  referred  to,  has 
been  practically  overruled  by  later  decisions 
of  this  court  in  Brown  v.  Colquitt,  78  Ga. 
59,  64  Am.  Rep.  867,  Weaver  v.  Carter,  101 
Ga.  213,  28  S.  E.  869,  and  Smith  v.  Ins.  Ass'n, 
111  Ga.  737,  36  S.  E.  957,  sufllce  It  to  say  that 
In  the  present  case,  which  was  decided  on 
demurrer,  it  does  not  appear  from  the  plain- 
tiff's petition  that  she  ever  in  fact  delivered 
the  Incomplete  deed  to  her  son,  or  authorized 
him  or  any  one  else  to  perfect  it  She  dis- 
tinctly negatives  any  authority  on  the  part 
of  her  son  or  other  person  to  fill  the  blank 
space  left  in  the  deed  with  the  name  of  her 
daughter-in-law.  None  of  the  cases  last 
above  cited  can  be  properly  regarded  as  au- 
thority for  the  proposition  that  such  an  in- 
complete deed  can,  without  some  sort  of  au- 
thority, be  completed  by  any  other  person 
than  the  grantor. 

There  was  no  merit  in  the  defendant's  con- 
tention that  it  was  not  competent  for  the 
plaintiff  to  assert  that  the  Instrument  signed 
by  her  was  not  In  fact  based  on  the  valuable 
consideration  therein  recited.  The  doctrine 
of  estoppel  by  deed  hi  any  respect  does  not 
apply  to  an  incomplete  deed.  We  accordingly 
hold  that  the  judgment  of  the  court  below, 
dismissing  the  plaintiff's  case  on  demurrer, 
was  erroneous. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(m  Oa.  74&) 


WOOTBN  V.  STATE. 


(Supreme  Court  of  Georgia.    Mardi  29,  1904.) 

CRIMINAI*    LAW— VKNITB— ■VIOENCB. 

1.  Evidence  that  the  accused  committed  the 
crime  charged  in  Pinehurst  without  showing 
the  county  or  that  the  Pinehurst  referred  to  is 
in  Georgia,  is  not  sufficient  proof  of  venue. 
Cooper  V.  State,  32  S.  E.  23,  106  Ga.  119; 
Moye  V.  State,  65  Ga.  754. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hamilton;  J.  B. 
Bumside,  Judge. 

Charles  Wooten  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Busbee  A  Busbee,  for  plaintiff  In  error. 
B.  F.  Stozier,  for  the  State. 

SIMMONS,  O.  J.  Judgment  reverted.  AD 
the  Justices  concurring. 
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BUBANK8  ▼.  WBST  ft  BA6GBTT. 
(Snpreme  Court  of  Georgia.    Mardi  29,  1901.) 

LOOGINQ  LIEN— F0BECL08UBK— NEW  TBIAL— 
OROUNDS—EBVIEW. 

1.  When,  in  the  trial  of  a  proceeding  to  fore- 
dose  a  sawmill  man's  lien,  the  Jury  return  a 
▼erdict  in  favor  of  the  plaintiff  for  the  full 
amount  claimed,  with  interest,  the  verdict  will 
be  construed  to  be  a  finding  in  favor  of  the 
lien  claimed. 

2.  Objection  to  a  Judgment  that  it  does  not 
follow  the  verdict  cannot  be  properly  made  a 
ground  of  a  motion  for  a  new  trial. 

3.  The  evidence  was  conflicting,  and  probably 
preponderated  in  favor  of  the  defendant,  but 
there  was  some  evidence  from  which  the  jury 
could  find  that  the  plaintiff  was  entitled  to  a  lien 
for  the  amount  claimed ;  and,  if  there  was  any 
error  in  any  of  the  charges  complained  of,  su<^ 
error  was  not  of  a  character  requiring  the  grant- 
ing of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sandersville;  P.  P. 
Taliaferro,  Judge. 

Action  by  West  &  Baggett  against  Mary 
Babanka.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.    Affirmed. 

BawlingB  &  Howard,  for  plaintiff  in  error. 
iUvtinB  &  Evans,  for  defendants  in  error. 

COBB,  J.  This  was  a  proceeding  to  fore- 
close a  sawmill  man's  lien.  The  evidence 
was  sharply  conflicting,  both  as  to  what  was 
the  contract  and  as  to  whether  the  contract, 
even  as  claimed  by  the  plaintiffs,  had  been 
substantially  complied  with.  The  evidence 
authorized  a  finding  in  favor  of  either  party, 
and  hence  the  judgment  refusing  a  new  trial 
will  not  be  reversed  unless  some  error  of  law 
was  committed  which  was  prejudicial  to  the 
losing  party.  The  judge  charged  the  jury 
that  if  they  found  in  favor  of  the  plaintiffs 
they  should  return  a  general  verdict  for  so 
nuiny  dollars,  with  interest  This  ^arge 
amoimted  to  an  instruction  that  such  a  find- 
ing as  that  Indicated  would  be  construed  to 
mean  a  finding  in  favor  of  the  lien  claimed. 
A  finding  in  favor  of  the  plaintiffs  for  a  given 
sum,  especially  when  that  sum  is  the  exact 
amount  claimed,  is  equivalent  to  a  findhig  in 
favor  of  the  lien  sought  to  be  set  up.  Under 
this  view,  the  grounds  6f  the  motion  for  a  new 
trial,  which  complain  that  the  judgment  did 
not  fcdlow  the  verdict  are  without  merit 
In  any  event,  however,  these  grounds  are 
without  merit,  for  such  an  objection  cannot 
be  made  the  ground  of  a  motion  for  a  new 
trial.  Berry  v.  CUrk,  117  Ga.  964,  44  S.  B. 
824  (4);  Chasoh  v.  Anderson,  119  Ga.  495, 
46  S.  E.  629.  Even  if  the  charge  in  relation 
to  the  change  in  the  terms  of  the  agreement 
as  to  the  time  when  the  money  for  the  sawing 
would  be  due  was  subject  to  the  criticisms 
made  upon  it  the  error  was  not  of  such  a 
character  as  to  require  a  reversal  of  the 
judgment  for  the  reason  that  the  judge  dis- 
tinctly told  the  jury  that  the  plaintiffs  would 
not  be  entitled  to  enforce  the  lien  claimed  un- 
til after  the  work  was  completed.  Under  the 
charge  of  the  judge  the  jury  could  not  find 


in  favor  of  the  lien  unless  they  bdieved  the 
work  had  been  finished.  None  of  the  other 
charges  complained  of  were  erroneous  for  any 
reason  assigned.  After  a  careful  examinatiOD 
of  the  entire  motion  for  a  new  trial  we  find 
no  reason  which  would  justify  us  in  reversing 
the  judgment 

Judgment  aflSrmed.  All  tiie  Justices  con- 
curring. 

(US  6a.  721) 
SOUTHERN  BELL  TELEPHONE  ft  TELE- 
GRAPH CO.  V.  PARKER. 
(Snpreme  Coxat  of  Georgia.     March  7,  1904.) 

OOBPOBATIONS— SSBVICS    ON    AOEXTT— BBTUBlf— 

DBFAULT—OFENINO— PLEAOINO— AHKNU- 

MENT— NEW  TBIAL. 

1.  This  court  cannot  sav,  as  matter  of  law, 
that  the  court  below  erred  in  holding  that  the 
person  served  with  copy  and  process  in  this 
case  was  an  agent  of  the  defendant  within  the 
meaning  of  Civ.  Code  1895,  S§  1899,  19(X). 

2.  Nor  did  the  court  err  in  holding  that  the 
sheriff's  return  of  service,  as  amended,  was  legal- 
ly sufficient. 

8.  The  trial  judge  did  not  abuse  i^  discre- 
tion in  refusing  to  open  the  default  for  any  of 
the  reasons  assigned  In  the  motion  presented 
by  the  defendant 

4.  The  amendment  to  the  pULintifTs  petition  al- 
lowed by  the  coort  at  the  trial  did  not  materially 
change  his  cause  of  action,  and  therefore  did 
not  open  the  petition  to  demurrer  or  plea. 

5.  The  jury,  under  the  state  of  the  pleadings, 
being  confined  to  the  question  of  the  amount  of 
the  damages  suffered  by  the  plaintiff,  and  no 
complaint  being  made  in  the  motion  for  a  new 
trial  that  their  finding  was  excessive,  the  court 
below  committed  no  error  in  refusing  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court*  Macon  County; 
Z.  A.  Littlejohn,  Judga 

Action  by  Roy  Parker  against  the  Southern 
B^l  Telephone  &  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
AflSnnedL 

Burfion  Smith,  Greer  &  Felton,  Roland  El- 
lis, Hall  &  Wimberly,  Dorsey,  Brewster  A 
Howell,  and  Sanders  McDanlel,  for  plaintiff 
in  error.  Lane  A  Maynard,  for  defendant  in 
error. 

TURNER,  J.  The  plaiBtlff  btiow,  Roy 
Parker,  brought  suit  against  the  Southern 
B^  Telephone  &  Telegraph  Company  in 
the  superior  court  of  Macon  county,  and  in 
his  petition  set  forth  the  following  allegations: 
The  defendant  company  is  a  corporation  duly 
chartered  under  the  laws  of  Georgia,  and  had 
and  operated  on  the  2d  day  of  April,  1901, 
a  line  of  telephone  wires  and  telephones  in 
said  county  for  l!be  use  of  tiie  public  and  for 
hire,  and  also  had  on  that  day,  and  still  has, 
in  that  county,  an  agent  for  the  transaction 
of  its  business.  PlaintifT  is  a  merchant  and 
is  engaged  in  business  In  the  town  of  Ogle- 
thorpe, Ga.  Prior  to  the  2d  day  of  April, 
1901,  the  defendant  company  placed  one  of 
its  telephones  in  plaintiff's  store,  at  his  in- 
stance and  request,  for  use  in  his  business; 
he  having  paid  therefor  the  usual  charges. 
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Tills  telephone  was  negligently,  carelessly, 
onskillfnUy*  and  unscientifically  placed  In  his 
store  by  said  company,  In  this:  that  said  com- 
pany neglected  and  failed  to  attach  and  con- 
nect a  ground  wire  to  said  telephone,  and 
also  neglected  and  failed  to  attach  and  equip 
the  telephone  apparatus  with  the  necessary 
and  usual  appliances  to  prevent  injury  and 
damage  from  lightning  or  electricity,  all  of 
which  was  usual  and  necessary  for  the  safe- 
ty of  one  using  the  telephone.  PhUntllC  ap- 
plied to  the  agent  of  the  company  to  have  the 
aforesaid  appliances  attached  and  placed  and 
connected  with  the  telephone  in  his  store, 
and  gaye  winning  of  the  dangerous  condition 
in  whch  the  telephone  had  been  left  by  the 
company;  but,  notwithstanding  this  notice 
and  warning  that  the  telephone  was  incom- 
plete and  dangerous,  the  company  continued 
to  neglect  to  attach  the  necessary  appliances 
to  render  the  use  of  the  telephone  safe,  and 
thus  preresit  injury  to  persons  near  the  same 
at  all  times.  On  April  2,  1901,  the  plalntifT, 
while  standing  about  four  feet  distant  from 
the  telephone,  was  suddenly  struck  by  a  volt 
of  ^ctridty  transmitted  and  conveyed  over 
said  telephone  wires  to  this  telephone,  and 
from  it  to  hhn,  by  which  volt  of  electricity 
plaintiff  was  knocked  senseless  to  the  floor, 
and  from  the  effect  of  which  he  remained  un- 
conscious for  a  considerable  time.  For  sever- 
al days  his  suffering  was  so  Intense  as  to  re- 
quire him  to  have  medical  attention;  the 
shock  to  his  entire  system  was  so  severe  as 
to  leave  him  partially  paralyzed;  and  although 
some  10  months  had  elapsed  since  his  inju- 
ries were  received,  he  had  not  fully  recover- 
ed from  the  effecte  of  said  shock,  continued 
to  suffer  from  his  injuries,  and  feared  that 
they  might  prove  permanent.  By  reason  of 
the  aforesaid  gross  negligence  on  the  part  of 
the  defendant  company,  be  had  been  damaged 
in  the  sum  of  $1,800,  for  which  amount  he 
prayed  Judgment  against  it  The  process  at- 
tached to  the  plaintiff's  jpetition  was  directed 
against  the  defendant  company,  and  the  en- 
try of  service  made  by  the  sheriff  was  as 
follows:  '^I  have  this  day  peraonally  served 
Dr.  M.  F.  Crumley,  agent  of  the  Southern 
Bell  Telephone  &  Telegraph  Company  at  Ogle- 
thorpe, Ga.,  with  a  copy  of  the  within  writ 
and  process.  This  February  27,  1902.*'  No 
appearance  was  made  by  the  defendant  at 
the  first  term  of  the  case,  which  was  on  the 
second  Monday  in  May,  1902.  At  the  No- 
vembtf  term  following,  the  sheriff  was  al- 
lowed to  amend  his  entry  of  service  so  as  to 
make  it  read  as  follows:  "By  permission  of 
the  court,  I  hereby  amend  my  entry  of  serv- 
ice by  saying  that  I  served  the  defendant 
by  personally  serving  Dr.  M.  F.  Crumley, 
agent  in  charge  of  the  office  of  the  Southern 
Bell  Telephone  &  Telegraph  Company  at 
Oglethorpe,  Ga.,  with  a  copy  of  the  within 
writ  and  process.  This  November  10,  1902." 
At  the  November  term,  1902,  the  defendant, 
sppeared  and  filed  a  traverse  to  the  return  of 
service  on  the  grounds  (1)  that  service  had  not 


in  fact  been  made  upon  any  officer  or  agent 
of  the  company;  and  (2)  that,  even  if  there 
had  been  an  attempt  to  perfect  service  in  tbe 
manner  recited  in  the  sheriff's  return.  Dr. 
Crumley  was  not  such  an  sgent  of  the  com- 
pany as  that  service  on  him  would  bind  it 
The  sheriff  was  made  a  party  to  the  traverae, 
and  was  duly  served.  Counsel  for  the  re- 
spective parties  agreed  that  the  issues  thereby 
raised  should  be  passed  on  by  the  court  with- 
out the  intervention  of  a  Jury.  A  hearing  on 
the  traverse  was  had  at  the  May  term,  1903, 
at  which  time  the  judge,  after  the  evidence 
relied  on  by  the  defendant  company  had  been 
submitted,  announced  his  dedson  that  the 
traverse  had  not  been  susteined.  Thereupon 
the  defendant  challenged  the  sufficiency  of 
the  service,  as  shown  upon  the  face  of  the 
sherifTs  return;  conceding,  for  the  purposes 
of  ito  contention,  that  his  entry  was  true,  but 
denying  its  legal  sufficiency,  because  It  did 
not  disclose  that  the  company  had  any  place 
of  transacting  its  usual  and  ordinary  public 
business  in  Macon  county,  or  elsewhere  with- 
in the  Jurisdiction  of  the  court,  nor  that  the 
office  of  which  Dr.  Crumley  was  alleged  to  be 
in  charge  was  the  place  of  transacting  the 
usual  and  ordinary  public  business  of  said  cor- 
poration, nor  that  service  was  perfected  up- 
on the  defendant  In  accordance  with  the  pro- 
visions of  Olv.  Code  1895,  5  1899.  The  court 
held  the  return  of  the  officer  to  be  legally 
sufficient,  and  declined  to  quash  the  entry  of 
service  or  to  dismiss  the  suit  for  want  of 
proper  service.  Counsel  for  the  defendant 
then  made  a  motion  to  open  the  Judgment  of 
default  which  had  been  rendered  at  a  pre- 
vious term.  This  motion  recited  that,  while 
the  company  had  branch  offices  located  at 
several  named  dtles  in  this  state,  the  defend- 
ant had  never  established  a  telephone  ex- 
change or  had  an  operator  or  regular  agent  or 
place  of  transacting  ite  usual  and  ordinary 
business  in  Oglethorpe,  Ga.,  though  it  did 
have  at  that  point  a  long-distance  telephone 
toll  stetion,  located  in  the  drug  store  of  Dr. 
Crumley,  who  was  authorized  to  receive  toll 
from  customero  using  the  tel^hone  placed 
in  his  store,  and  who  was  paid  a  conunis- 
sion  on  the  tolls  received  at  that  stetion.  The 
grounds  on  which  this  motion  was  based 
were,  In  substance,  that  it  was  never  contem* 
plated  by  the  company  that  he  should  rep- 
resent it  in  the  matter  of  receiving  notices 
of  suite;  that  none  of  the  company's  offlcera. 
or  any  person  authorized  to  act' for  it,  had  any 
notice  of  the  plaintiff's  suit  until  a  short  time 
before  the  November  term.  1902,  of  the  court 
wherein  It  was  pending;  that,  if  service  was 
ever  made  upon  Dr.  Crumley,  he  wholly  fail- 
ed to  advise  the  defendant  of  such  service; 
that  the  company  had  a  meritorious  defense, 
and  that,  unless  the  judgment  of  default 
were  opened,  and  it  was  allowed  to  file  a 
plea  to  the  merlte,  a  great  hardship  would 
be  worked  upon  it,  amounting  to  a  denial 
of  the  protection  guarantied  it  by  the  four- 
teenth amendment  to  the  Constitution  of  the 
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United  States.  After  argument  had  upon  this 
motion  to  open  the  judgment  of  default  and 
allow  the  defendant  to  file  an  answer,  the 
presiding  Judge  entered  an  order  overruling 
the  motion.  Immediately  thereafter,  and  be- 
fore the  case  proceeded  to  trial  on  its  merits, 
counsel  for  the  defendant  moved  orally  to  dis- 
miss the  plaintiflf*s  petition  on  the  ground 
that  there  was  no  allegation  therein  that  his 
alleged  injury  occurred  in  Macon  county,  and 
therefore  the  Jurisdiction  of  the  court  was  not 
made  to  appear.  The  court,  after  announcing 
that  he  would  sustain  the  defendant's  motion 
to  dismiss  the  suit,  permitted  the  plaintiff 
to  amend  the  second  paragraph  of  his  petition 
by  Inserting  an  allegation  disclosing  that  the 
store  wherein  he  was  injured  was  located  at 
Oglethorpe,  in  Macon  county,  Ga.  Counsel 
for  the  company  then  asked  leave  of  the 
court  to  answer  the  petition,  insisting  that  the 
amendment  thereto  was  material,  and  ac- 
cordingly it  was  the  right  of  the  company  to 
then  interpose  its  defense.  The  Judge  de- 
clined to  permit  the  company  to  file  its  pro- 
posed answer,  but  stated  to  counsel  that  they 
could,  if  they  so  desired,  answer  that  para- 
graph of  the  plaintilTs  petition  which  had 
been  amended  so  as  to  allege  the  necessary 
Jurisdictional  facts.  The  case  was  thereup- 
on submitted  to  the  Jury  and  tried  upon  the 
only  issue  presented  for  determination  by  the 
pleadings,  via^,  the  amount  of  damages  sus- 
tained by  the  plaintiff,  and  a  verdict  for 
$807.08  was  returned  in  his  favor.  The  de- 
fendant company  subsequently  filed  a  motion 
for  a  new  trial,  and,  upon  its  being  overrul- 
ed, sued  out  a  bill  of  exceptions  to  this  court; 
therein  assigning  error  upon  each  of  the 
several  rulings  mentioned  above  as  having 
been  invoked  by  the  defendant  during  the 
progress  of  the  case,  and  also  complaining  of 
the  refusal  of  the  Judge  to  grant  it  a  new 
trial. 

1.  The  evidence  Introduced  in  support  of 
the  traverse  showed  that  the  defendant  com- 
pany had  in  the  town  of  Oglethorpe,  Ga., 
what  is  known  as  a  'iong-distance  telephone 
toll  station,"  which  was  placed  in  the  charge 
of  Dr.  Crumley,  whose  duty  it  was  to  collect 
fees  or  tolls  from  patrons  of  the  company, 
and  to  give  such  patrons  desired  connections 
with  the  telephone  system  which  had  been 
established  in  the  city  of  Americus.  The  op- 
erators in  charge  of  the  exchange  located  in 
that  city  connected  the  telephone  at  Ogle- 
thorpe, when  called  on  to  do  so  by  Dr.  Crum- 
ley, with  other  telephones  located  in  Ameri- 
cus and  in  adjacent  towns,  so  that  the  com- 
pany's patrons  at  Oglethorpe  could  get  into 
communication  with  parties  at  Americus  and 
at  other  points  where  telephone  service  had 
been  established  by  the  company.  "A  toll 
station  is  a  station  where  your  message  is 
paid  for,  for  talking,  at  a  certain  rate  of  toll, 
governed  by  the  location  or  distance  of  the 
station  at  which  the  party  is."  There  were 
a  number  of  toll  stations  under  the  manage- 
ment of  the  central  office  at  Americus.    The 


company  "never  ran  a  toll  station  without 
some  one  in  charge  of  it  as  collector,"  who 
was  in  that  sense  the  company's  ag»it,  and 
was,  as  such,  held  responsible  for  the  tolls  he 
received  from  its  patrons.  The  manager  at 
the  central  office  would  "check  him  up  each 
morning."  Dr.  Crumley,  who  was  the  col- 
lecting agent  at  the  toll  station  established 
in  Oglethorpe,  looked  after  that  "little  sta- 
tion, in  the  way  of  managing  the  business," 
but  he  had  "no  authority  whatever  to  make 
contracts  for  defending  suits,  or  anything  of 
that  sort"  The  telephone  was  placed  in  a 
booth  in  his  store,  and  he  was  **ia  charge  of 
the  protection  and  care  of  the  instrument,  to 
see  that  it  was  not  abused  or  harmed,"  and 
he  was  under  a  duty  "to  do  such  work  about 
the  instrument  as  would  assist  the  Americua 
office  In  keeping  the  line  in  good  shape." 
He  attended  to  the  "cleaning  of  the  carbons 
on  the  lightning  arrestors,"  but  probably  did 
"nothing  else,  unless  it  was  to  change  fuses 
in  the  office.  All  the  rest  was  done  by  the 
lineman  from  the  Americus  exchange,  and 
that  only  was  done  for  the  purpose  of  saving 
the  expense  of  sending  a  lineman  from  the 
Americus  office  to  do  those  things.  There 
was  no  responsibility  resting  upon  Dr.  Crum- 
ley to  report  all  things  arising  as  necessary 
or  important  As  a  matter  of  accommoda- 
tion," the  company's  manager  "expected  him 
to  do  that,  but  only  as  a  matter  of  accom- 
modation." He  was  paid  for  receiving  .such 
tolls  as  he  was  directed  to  collect,  and  was 
furnished  with  a  printed  list  "<^  charges 
from  one  station  to  another,"  to  which  he 
could  refer.  If  a  patron  talked  longer  than 
the  time  limited  for  the  minimum  toll,  the 
extra  charge  was  fixed  at  the  Americus  of- 
fice, the  operators  in  which  did  *iJie  timing" 
in  all  instances.  On  February  26  and  27, 
1902,  the  company  had  two  telephones  at 
Oglethorpe— one  "a  regular  toll  station,"  and 
the  other  what  was  called  "a  'switch-service 
station,'  which  was  also  a  toll  station,  at  the 
store  of  Roy  Parker,"  the  plaintiff.  Dr. 
Crumley  was  paid  a  small  amount  per  month 
"for  switching  service  to  the  station  of  Par- 
ker, who,  it  would  seem,  could  get  into  com- 
munication with  the  central  office  at  Ameri- 
cus only  through  the  toll  station  placed  in 
Dr.  Cnmiley's  drug  store.  It  appears  from 
the  recitals  of  a  written  contract  between  tbe 
company  and  Dr.  Crumley,  which  was  offer- 
ed in  evidence,  that  he  was  "to  furnish  the 
necessary  office  room  for  the  instruments  and 
accommodation  of  patrons;  •  •  •  to  fa- 
cilitate and  encourage  the  use  of  the  tele- 
phones, and  promote  the  business  as  much  as 
possible;  ♦  •  •  to  collect  a  toll,  at  the 
schedule  rate,  f6r  every  talk  through  the  in- 
struments" placed  at  his  station;  '*to  keep 
records  and  make  reports  and  pay  over  or 
remit  balances  of  money  due  the  company,  in 
accordance  with  such  instructions"  as  might 
ftom  time  to  time  be  given  him  from  the 
central  office.  The  contract  further  stipulat- 
ed that  the  telephone  instruments  were  to 
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'^receive  proper  care,"  and  were  **iiot  to  be 
removed  from  one  place  to  another  except 
by  a  duly  authorized  employ^  of  the  compa- 
ny/' and  that  Dr.  Crumley  was  to  receive, 
for  the  services  rendered  by  him,  certain 
commissions  on  all  tolls  paid  by  patrons  of 
the  company  at  his  station.  His  understand- 
ing of  the  relation  he  bore  to  the  company 
Is  indicated  by  the  following  statement  which 
he  made  as  a  witness  in  its  behalf:  '*There 
was  an  office  of  the  company  in  my  store. 
I  was  the  agent  of  the  company  and  trans- 
acted the  company's  business,"  being  held 
responsible  for  all  the  receipts  of  this  office 
at  Oglethorpe.  In  view  of  the  evidence  above 
set  forth,  the  question  presented  for  deter- 
mination is  whether  or  not  Dr.  Crumley  was 
an  "agent"  of  the  company,  within  the  mean- 
ing of  Civ.  Code  1896,  H  18d9,  1900,  which 
provide  how  service  may  be  perfected  on  cor- 
porations of  the  class  to  which  the  defendant 
company  belongs.  If  so,  personal  service  on 
him  as  itB  agent  would  undoubtedly  bind  the 
company,  and  the  return  of  the  sheriff,  as 
amended,  should  be  held  to  be  legally  suffi- 
cient This  question  is  a  close  one.  But  we 
cannot  say  that  the  court  below  erroneously 
held  that  Dr.  Crumley  was  such  an  agent  as 
the  above-cited  sections  of  the  Code  contem- 
plate. Of  course,  it  was  never  intended  that 
a  corporation  should  be  bound  by  service  on 
a  mere  employ^  or  a  mere  servant  of  the 
corporation,  in  a  limited  sense.  At  the  same 
time,  it  is  not  necessary  that  service  should 
be  made  upon  one  who  is,  in  a  technical 
sense,  an  official  of  the  corporation  to  be 
served,  for  section  1899  expressly  declares 
that  service  "may  be  perfected  by  serving 
any  officer  or  agent  of  such  corporation." 
While  Dr.  Crumley  was  certainly  not  an  of- 
ficer of  the  company,  equally  clear  is  it  that 
he  was  not  its  mere  servant,  nor  one  to  whom 
the  term  "employ^,"  as  commonly  under- 
stood, could  proper^  be  said  to  apply.  Ap- 
parently he  belongs  to  that  large  class  to  the 
various  members  of  which  the  broad  term  of 
'^agent"  is  Indifferently  applied,  without  any 
attempt  to  distinguish  one  type  from  another. 
The  cardinal  rule  of  construction  to  be  looked 
to  and  followed  in  giving  effect  to  a  statute 
Is,  as  stated  in  PoL  Code  1895,  §  4,  that  the 
"'ordinary  signlflcation  shall  be  applied  to  all 
words,  except  words  of  art,"  etc.  There  is 
nothing  in  the  language  of  either  of  the  sec- 
tions of  the  Civil  Code  above  referred  to 
which  suggests  that  the  word  "agent,"  as 
therein  used,  was  intended  to  be  understood 
In  any  unusual,  limited,  or  restricted  sense, 
or  otherwise  than  is  Justified  by  its  ordinary 
signification.  Had  the  governing  officials  of 
the  company  so  understood  the  statute, 
doubtless  they  would  have  frankly  accorded 
Dt,  Crumley  recognition  as  its  "agent,"  and 
instructed  him  as  to  his  duty  with  respect  to 
notifying  them  when  service  was  made  on 
him  as  the  local  representative  of  the  com- 
pany at  Oglethorpe,  through  whom  it  con- 
ducted all  the  bustness  with  its  patrons  at 


that  point  Counsel  for  the  company  do  not, 
as  we  understand  their  argument,  for  a  mo- 
ment cont^id  that  the  term  "agent,"  as  com- 
monly employed,  cannot  fairly  be  applied  to 
one  occupying  the  position  of  trust  and  con- 
fidence which  was  filled  by  the  company's 
representative  in  that  town,  but,  on  the  con- 
trary, merely  Insist  that  It  lis  unreasonable  to 
suppose  that  the  legislative  will  was  that  this 
term  should  be  understood  according  to  its 
ordinary  signification  or  in  its  broad  and  pop- 
ular sense.  In  other  words,  the  argument  of 
counsel  was  addressed  to  the  consideration 
of  the  possible,  if  not  probable,  hardship 
which  an  application  of  the  cardinal  rule  of 
construction  above  referred  to  would  neces- 
sarily impose  upon  their  client  and  other  cor- 
porations. While,  perhaps,  we  are  author- 
ized to  take  for  granted  that  statutes  are  not 
intended  to  operate  harshly  or  unreasonably, 
still  we  cannot  Ignore  the  well-established 
rules  of  construction,  with  reference  to  which 
statutes  must  be  deemed  to  have  been  fram- 
ed; else  we  might  fall  into  the  error  of  sub- 
stituting our  own  views  of  the  reasonable- 
ness of  a  statute  for  those  of  the  General 
Assembly,  by  which  the  measure  was  sup- 
posedly deliberately  discussed  and  considered 
before  being  enacted  into  law. 

2.  Read  in  connection  with  the  provisions 
of  Civ.  Code  1895,  §§  1899,  1900,  the  entry  of 
Service  made  by  the  sheriff  was,  In  its  amend- 
ed form,  legally  sufficient,  for  it  showed  that 
service  had  been  perfected  in  one  of  the 
modes  prescribed,  viz.,  by  personally  serving 
an  agent  of  the  company  who  was  in  charge 
of  its  office  at  Oglethorpe.  This  being  so,  it 
was  wholly  unnecessary  that  the  return  of 
the  officer  should  show  at  what  point  within 
the  county  of  Macon  the  company  transacted 
its  usual  and  ordinary  business,  or  that  the 
agent  served  was  the  company's  representa- 
tive having  charge  of  such  business.  The 
trial  judge  therefore  properly  refused  either 
to  quash  the  entry  of  service  or  to  dismiss 
the  suit  for  want  of  legal  service  upon  the 
defendant 

3.  The  motion  made  by  the  defendant  to 
open  the  default  recited  that  it  was  present- 
ed more  than  80  days  after  that  ludgment 
was  entered.  Indeed,  It  was  for  the  first 
time  made  at  the  term  at  which  the  trial  was 
had.  If,  as  we  are  constrained  to  hold,  the 
company  was  bound  by  the  service  made 
upon  its  representative  at  Oglethorpe,  we 
cannot  say  that  the  trial  Judge  abused  his 
discretion  in  refusing  to  open  the  default  for 
any  of  the  reasons  assigned  in  that  motion. 
See  Civ.  Code  1895,  {  5072.  This  court  has 
held  that  while,  by  statute,  a  Judge  is  given 
much  latitude  in  this  respect  he  has  no  power 
to  act  arbitrarily,  but  must  exercise  a  sound 
and  legal  discretion.  See  Deering  Harvester 
Co.  V.  Thompson,  116  6a.  418,  42  8.  B.  772, 
and  citations. 

4.  The  amendment  to  the  plaintiff's  peti- 
tion which  the  court  allowed  him  to  make  at 
the  trial  did  not  materially  change  his  cause 
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of  action,  but  merely  served  to  aet  forth  facta 
dlaclQsing  that  the  court  had  lurlsdiction  to 
entertain  his  suit  Therefore  the  making  of 
this  amendment  did  not  open  the  plaintiff's 
petition  to  demurrer  or  plea.  Civ.  Code 
1S95,  S  5068;  O'Connor  y.  Bnicker,  117  Oa. 
451,  43  S.  E.  731. 

5.  As  the  pleadings  stood  when  the  case 
cnuiie  on  for  trial  before  the  jury,  the  only 
question  presented  for  determination  was  as 
to  the  amount  of  damages  suffered  by  the 
plaintiff.  Lenney  v.  Flnley,  118  6a.  427,  45 
S.  E.  317.  The  evidence  bearing  on  this  ques- 
tion demanded  a  finding  in  his  favor  in  some 
amount,  and  fully  warranted  the  verdict  re- 
turned by  the  ]ury.  Indeed,  there  is  in  the 
defendant's  motion  for  a  new  trial  no  com- 
plaint .that  their  finding  was  ezcessiva  The 
motion  raises  no  question  not  covered  by  the 
foregoing  discussion,  and  no  reason  appears 
why  the  company  should  have  been  granted 
a  new  trial. 

-  On  the  argument  before  us,  counsel  for  the 
company  called  attention  to  the  fact  that. the 
return  of  service  originally  made  by  the  sher- 
iff was  not  such  as  would  authorize  the  en- 
tering of  a  judgment  of  default  at  the  first 
term  of  the  case;  and,  in  this  connection, 
counsel  Insisted  the  company  should  have 
been  permitted  to  file  its  defense,  inasmuch 
as  the  Judgment  of  default  was  to  be  treat- 
ed as  a  mere  nullity.  But  we  cannot  under- 
take to  pass  upon  this  matter,  as  no  question 
of  this  kind  appears  to  have  been  raised  in 
the  trial  court,  and  certain  it  is  that  there  is 
in  the  bill  of  exceptions  no  assignment  of  er- 
ror which  brings  the  matter  under  review. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  absent  on 
account  of  sickness. 
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BROWN  V.  RAWLINQ8. 
(Supreme  Goort  of  Qeorgia.    March  31,  1904.) 

DSBD—OONSTBUCTION— CLAIM     CASK— EVIUBnCB 
— USUBT. 

1.  Where  one  who  was  the  sole  devisee  under 
a  will  and  executor  thereof  undertook  to  con- 
vey, with  covenant  of  warranty,  realty  of  which 
his  testatrix  died  seised  and  possessed,  desig- 
nating himself  as  grantor,  and  executing  the 
deed  in  his  own  name,  such  conveyance  was 
properly  admitted  in  evidence  as  his  personal 
deed,  notwithstanding  the  recital  therein  that 
"this  sale  is  made  by  me  to  pay  the  indebtedness 
of  Lthe  testatrix],  I  being  the  executor  of  the 
will,  and  to  clear  the  estate  of  debts  it  is  nec- 
essaryto  make  this  sale.*' 

2.  Where,  in  a  claim  case,  the  claimant  relied 
upon  such  a  conveyance,  the  doly  probated  will 
of  the  testatrix  was  admissible  in  evidence  to 
show  that  the  grantor  in  the  deed  was  the  exec- 
utor and  sole  devisee.  Bvidence  that  he  had 
paid  all  the  debts  of  the  testatrix  from  the  pro- 
ceeds of  such  sale  was  also  admissible.  While, 
as  an  abstract  proposition,  this  evidence  was 
admissible,  its  introduction  in  the  present  case 
simply  established  a  fact  which  neither  party 
Co  die  issue  on  trial  was  in  a  position  to  dis- 
pute. 

3.  There  was  evidence  sufficient  to  authorise 
a  finding  that  the  secarity  deed  from  the  defend- 


ant to  the  plaintiff  was  made  as  a  part  of  an 
nsurioos  contract,  and  therefore  was  void. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Washington 
County;   H.  M.  Holden,  Judge. 

Action  by  R.  W.  Brown  against  R.  B. 
Jackson.  Judgment  for  plaintiff  was  levied 
on  certain  realty,  and  C.  O.  Rawlings  inter- 
posed a  claim.  Judgment  for  claimant,  and 
plaintiff  brings  error.    Afilrmed. 

Evans  &  Bvans,  for  plaintiff  in  error.  B. 
T.  Rawlings,  T.  W.  Hardwick,  and  Rawlings 
&  Howard*  for  defendant  in  error. 

FISH,  P.  J.  An  execution  in  favor  of  R. 
W.  Brown  against  R.  B.  Jackson  was  levied 
upon  certain  realty,  to  which  C.  G.  Rawl- 
ings interposed  his  claim.  When  the  claim 
case  came  on  for  trial,  the  claimant  made 
the  following  written  admission  in  open 
court,  and  assumed  the  burden:  "Claimant 
admits  that  on  the  8d  day  of  May,  1895^  the 
premises  levied  on  *  *  *  were  conveyed 
to  the  plaintiff  in  fl.  fa.  as  security  for  debt, 
and  that  at  the  time  of  said  conveyance  said 
defendant  in  fl.  fa.  had  a  legal  title  to  said 
premises,  and  was  in  possession  of  same; 
that  the  debt  secured  by  said  conveyance 
was  regularly  reduced  .to  Judgment,  with  a 
special  lien  upon  said  premises,  and  the  exe- 
cution proceeding  In  the  case  *  <  •  waa 
regularly  issued  thereon;  and  that  before  the 
levy  in  this  case  was  made  the  plaintiff  fia 
11.  fa.  had  filed  and  recorded  in  the  office 
of  the  clerk  of  Washington  superior  court 
an  escrow  deed  to  defendant  In  fl.  fa.,  in 
accordance  with  the'  provisions  of  section 
2724  of  the  Civil  Code  1885.'*  The  claimant 
put  in  evidence  the  will  of  Sarah  L.  Jack- 
son, duly  probated  in  January,  1806,  in  which 
it  appeared  that  R.  B.  Jackson  was  the  sole 
legatee  of  the  testatrix,  and  that  he  was  nom- 
inated as  her  only  executor;  also  a  warranty 
deed  from  R.  B.  Jackson  to  Wilson  R.  Rawl- 
ings, conveying  the  land  in  question,  dated 
November  S,  1895;  also  a  warranty  deed  sub- 
sequently executed  by  Wilson  R.  Rawlings 
to  C.  G.  Rawlings,  conveying  the  same  prop- 
erty. There  was  also  evidence  in  behalf  of 
the  claimant  from  which  the  jury  could  find 
that  there  was  usury  in  the  debt  secured  by 
the  deed  from  Jackson  to  Brown.  There 
was  a  verdict  finding  the  property  not  sub- 
ject The  plaintiff  moved  for  a  new  trial, 
which  was  refused,  and  he  excepted. 

1.  Complaint  was  made  in  the  motion  fbr 
a  new  trial  that  the  court  erred  in  admitting, 
over  the  objection  of  the  plaintiff  in  exe- 
cution, the  deed  from  Jackson  to  Wilson  R. 
Rawlings.  This  was  an  ordinary  warranty 
deed  in  the  usual  form,  except  that  follow- 
ing the  description  of  the  property  conveyed, 
and  immediately  preceding  the  habendum 
clause,  there  was  this  recital:  "This  sale  la 
made  by  me  to  pay  the  indebtedness  of  Miss 
N.  L.  Jackson,  I  being  the  executor  of  the 
will;   and  t6  clear  the  estate  of  debts  it  la 
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necessary  to  make  this  sale.**  The  deed  re- 
cited that  B.  B.  Jackson  was  the  party  of 
the  first  part,  and  It  was  signed  "R.  B.  Jack- 
son." The  objection  urged  to  its  admissibil- 
ity was  that  it  appeared  on  its  face  to  be  an 
executor's  deed,  and  that  no  authority  was 
shown,  either  in  the  will  or  by  an  order  from 
the  court  of  ordinary,  for  the  executor  to 
sell  the  property.  We  do  not  think  that  the 
'  objection  was  well  taken,  as,  in  our  opinion, 
the  deed  was  not  an  executor's  deed,  but 
was  the  personal  deed  of  B.  B.  Jackson. 
Where  the  grantor  acts  in  a  trust  relation, 
it  should  appear  that  the  conveyance  is  made 
by  him  in  his  representative  capacity,  "for, 
uniess  apt  words  are  used  to  transfer  the 
title  from  the  real  party  in  interest,  the  deed, 
though  it  be  signed  by  the  trustee  or  exec- 
utor, and  designates  him  as  such,  will  be  held 
to  be  his  own  personal  deed."  1  Devlin  on 
Deeda,  §  210,  citing  Bobb  v.  Bamum,  59  Mo. 
394.  In  the  deed  und^  consideration  there 
are  no  words  of  conveyance  which  indicate 
a  purpose  on  the  part  of  the  grantor  to  con- 
vey the  title  as  executor,  and  the  deed  is  not 
even  signed  by  him  as  executor.  In  Ends- 
ley  v.  Strock,  60  Mo.  506,  it  was  held  that 
where  an  heir  undertook  to  convey  inherited 
land,  and  described  himself  as  agent  for  the 
heirs  of  the  decedent  in  one  part  of  the  deed, 
but  in  the  other  portions  designated  him- 
self as  grantor,  and  executed  the  deed  in  his 
own  name,  the  conveyance  was  admissible 
in  evidence  as  his  own  deed.  While  the  re- 
cital in  the  deed  under  consideration  states 
that  the  grantor  is  executor  of  the  will  of 
Miss  Jackson,  it  seems  that  his  intention 
was  to  sell  the  property  as  his  own,  he  being 
the  sole  legatee  under  her  will,  and  with  the 
proceeds  of  the  sale  to  discharge  the  debts 
against  her  estate.  But,  granting  that  his 
intention  was  to  sell  the  property  as  exec- 
utor, he  did  not  accomplish  that  purpose  by 
executing  a  conveyance  as  an  individual.  In 
this  connection,  see  Terry  v.  Rodahan,  79 
Ga.  278,  6  8.  ^.  38,  U  Am.  St  Rep  420. 

2.  The  motion  for  a  new  triai  further  com- 
plained that  the  court  erred  in  admitting  in 
evidence  the  will  of  Miss  Jackson,  over  the 
objection  of  the  plaintiff  that  it  was  irrele- 
vant, because  it  conferred  no  authority  upon 
the  executor  to  sell  the  property  belonging 
to  the  estate;  and  that  the  court  also  erred 
in  permitting  the  witness  B.  T.  Rawlings  to 
testify  that,  as  the  representative  of  R.  B. 
Jackson,  he  bad,  with  the  proceeds  of  the 
sale  of  the  land  in  question  by  Jackson  to 
Wilson  Rawlings,  paid  all  the  indebtedness 
of  the  estate  of  Miss  Jackson.  While,  for 
reasons  which  will  presently  appear,  we  do 
not  think  it  was  necessary  for  the  claimant 
to  introduce  this  eyidence,  it  was  clearly  not 
subject  to  the  objection  urged  against  it  by 
the  plaintiff.  As  an  abstract  proposition,  it 
was  admissible,  but  its  introduction  simply 
proved  something  which  needed  no.  proof. 
As  we  have  ruled  that  the  deed  from  Jack- 
son to  Wilson  Rawlings  was  not  an  execu- 


tor's deied,  it  Is  immaterial  whether  the  will 
conferred  any  power  upon  the  executor  to 
sell  the  property  or  not  The  :will  did  devise 
the  property  to,  R  B.  Jackson,  and  it  was  ad- 
missible in  evidence  for  the  purpose  of  show- 
Itxg  this.  While  there  is  no  positive  and  di- 
rect evidence  in  the  record  that  the  land 
levied  upon  and  claimed  ever  belonged  to 
Miss  Jackson,  the  deed  from  R  B.  Jackson 
to  Wilson  Rawlings  contained  recitals  which 
might  be  construed  into  an  admission  by  the 
grantor  that  this  was  true.  These  recitals 
were  as  follows:  **The  lot  herein  conveyed 
is  fully  set  out  and  described  in  a  deed  of 
conveyance  from  Wm.  Watkins  to  Miss  N.  L. 
Jackson,  recorded  in  Book  H  of  Deeds,  clerk 
superior  court  Washington  county,  Dec.  18th, 
1885.  This  sale  is  made  by  me  to  pay  the 
indebtedness  of  Miss  N.  L.  Jackson,  I  being 
executor  of  the  will,"  etc.  The  will  was 
therefore  admissible  in  evidence  both  for 
the  purpose  of  showing  that  R.  B.  Jackson 
was  the  sole  legatee  of  Miss  Jackson  and  for 
the  puirpose  of  shovTlng  that  he  v^as  the  ex- 
ecutor of  her  will;  and  the  testimony  of  B. 
T.  Rawlings  that  all  the  debts  of  the  estate 
had  been  paid  with  the  proceeds  of  the  sale 
of  the  land  by  R  B.  Jackson  to  Wilson  Rawl- 
ings was  also  admissibie.  If  the  land  be^ 
longed  to  Miss  Jackson,  and  she  devised  it 
to  It  B.  Jackson,  and  he  was  the  executor 
of  her  will,  no  one  but  creditors  of  her  es- 
tate could  object  to  his  selling  the  land  as  an 
individual,  instead  of  as  executor;  and  if  he 
took  the  proceeds  of  such  sale,  and  fully  sat- 
isfied  all  such  creditors,  even  they  could  not 
attack  the  validity  of  the  sale.  When  Jack- 
son executed  and  delivered  the  deed  to  Rawl- 
ings, he  certainly  conveyed  to  the  latter 
whatever  interest  in  the  land  he  had  at  that 
time.  If  he  then  had  an  interest  as  sole  lega- 
tee under  the  will  of  Miss  Jackson,  such  in- 
terest passed  to  Rawlings;  and  when  the 
debts  of  ber  estate  were  all  paid  the  uni&- 
cumbered  title  vested  in  Bawlings.  But 
aside  from  this,  neither  the  plaintiff  in  exe- 
cution nor  the  claimant  was  in  a  position  to 
deny  that  R  B.  Jackson  had  held  the  legal 
title  to  the  land.  The  plaintiff  was  seeking 
to  subject  the  land  as  the  property  of  R.  B. 
Jackson  under  a  Judgment  against  him  which 
had  been  made  a  special  lien  on  this  land  by 
virtue  of  a  securi^  deed  given  by  Jackson 
to  the  plaintiff,  while  the  claimant  was 
claiming  under  a  deed  from  Jackson  to  Wil- 
son Rawlings.  It  was  admitted  that  the  le- 
gal title  was  in  Jackson  at  the  time  he  exe- 
cuted the  security  deed  to  the  plaintiff  in 
execution.  One  side  made  this  admission 
and  the  other  relied  upon  it  Neither  could 
deny  It  So  we  do  not  see  how  the  admis- 
sion in  evidence  of  the  will  of  Miss  Jackson 
could  have  hurt  the  plaintiff  or  benefited  the 
claimant  The  effect  of  the  admission  being 
that  the  legal  title  was  out  of  the  estate  of 
]tfiss  Jackson  and  in  R  B.  Jackson  at  the 
time  he  made,  the  security  deed  to  the  plaii^ 
tiff,  and  his  individual  deed  to  Rawlings  be- 
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Ing  made  subsequently  to  tbat  date,  we  do 
not  see  how  tbe  will  of  Miss  Jackson  could 
Injure  one  side  or  benefit  the  other.  As  both 
parties  were  relying  upon  Jackson's  title,  It 
was  unnecessary  for  either  to  prove  title  In 
him.    Rogers  v.  Bates,  19  Ga.  545. 

8.  As  the  case  was  submitted  to  the  jury, 
the  question  for  them  to  consider  and  deter- 
mine was  whether  there  was  usury  in  the 
consideration  of  the  security  deed  from  the 
defendant  in  execution,  Jackson,  to  the  plain- 
tiff In  execution.  Brown.  If  there  was,  this 
deed,  under  the  provisions  of  Civ.  Code  1895, 
8  2892,  was  void,  and,  as  the  plaintiff's  judg- 
ment was  obtained  after  Jackson  had  con- 
veyed the  property  to  Wilson  Rawllngs,  and 
he  having  conveyed  it  to  the  claimant,  the 
verdict  finding  the  property  not  subject  to 
the  plaintiff's  execution  naturally  followed. 
As  there  was  evidence  from  which  the  jury 
could  have  found  that  the  deed  from  Jack- 
son to  Brown  was  infected  with  usury,  the 
verdict  was  not  without  evidence  to  support 
it 

Judgment  aflSrmed.  All  the  Justices  con- 
curring, 

ai9  oa.  mi) 

NORTHINGTON-MUNGBR  PRATT  CO.  v. 
FARMERS'  GIN  ft  WARBHOUSB  OO. 

(Supreme  Court  of  Georgia.    March  30,  1904.) 

SALB—OONTSAOr— FAILURE  TO   DELIVEB— PAY- 
MENT. 

1.  One  may  contract  to  convey  property  in  the 
future  conditionally  upon  his  bemg  able  to  ac- 
quire title  thereto. 

2.  If  he  oontractB  absolutely  to  convey  prop- 
erty not  then  owned  bv  hlm«  he  will  be  liable 
in  damages  for  a  breach,  even  if  he  is  not  able 
to  secure  the  same  so  as  to  make  delivery. 

3.  A  written  offer  of  |1,000  for  a  described 
gin  outfit,  and  "to  pay  for  same  upon  the  other 

8 arty  giving  possession  and  a  good  title/'  when 
aly  accepted,  is  an  absolute  contract  of  bargain 
and  sale,  and  not  conditional  upon  the  vendor 
being  able  to  acquire  title  so  as  to  make  de- 
livery. 

4.  Under  such  contract  the  purchaser  was 
bound  to  pay  If,  within  a  reasonable  time,  the 
vendor  delivered  the  property  and  tendered  good 
title  thereto. 

5.  The  seller  was  bound  within  a  reasonable 
time  to  tender  such  title  and  make  delivery. 

6.  If  the  lmi>o8sibillty  of  making  title  would 
prevent  a  decree  for  specific  performance.  It 
would  not  prevent  the  vendee  from  recovering 
damages  for  a  breach. 

7.  If  the  vendor  sold  to  a  third  person,  and 
thereby  disabled  itself  to  convey  according  to 
the  terms  of  the  contract.  It  would  be  liable  in 
damages. 

8.  The  pleading,  correspondence,  and  evidence 
established  the  agency  and  terms  of  the  sale. 
The  evidence  sustained  the  verdict  as  to  the 
fluantum  of  damages,  and  there  was  no  error 
m  refusing  a  new  trial. 

(Sylhibus  by  the  Court) 

Error  from  Superior  Court,  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Action  by  the  Farmers'  Gin  &  Warehouse 
Company  against  the  Northlngton-Munger 
EVatt  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed, 


The  Northlngton-Munger  Pratt  Company 
sold  a  cotton  gin  outfit  to  Freeman  A  Wil- 
liamson for  $1,600,  payable  in  Installments, 
retaining  title  until  the  purchase  money  was 
paid.  The  first  note  fell  due  December,  1899, 
and  after  the  default  had  continued  for  about 
a  month  the  company  instructed  Baker,  their 
agent,  to  get  possession  of  the  gin  outfit  and 
sell.  He  notified  Bates,  president  of  the 
Farmers'  Gin  &  Warehouse  Company,  of  the 
default,  and  that  he  had  to  retake  the  gin, 
and  thereupon  negotiated  for  a  sale  of  the 
gin  plant  to  the  Farmers'  Company.  It  of- 
fered $1,000.  The  offer  was  reported  by 
wire  to  the  Northington  Company,  which  in- 
structed Baker  forthwith  to  accept  the  same. 
Thereupon  the  terms  of  the  contract  were  re- 
duced to  writing,  by  which  Bates,  as  presi- 
dent, offered  "1,000  for  the  gin  outfit  In- 
cluding the  house  located  at  Rover,  and  will 
pay  for  same  upon  the  Northington  Company 
giving  possession  and  a  good  title  to  the 
same."  This  offer  was  marked  "accepted," 
and  signed  by  Baker  for  the  Northington 
Company.  Soon  thereafter  Baker  demanded 
possession  of  the  gin  from  Freeman  &  Wil- 
liamson, who  declined  to  surrender  the  same, 
explaining  that  one  of  the  members  of  the 
firm  was  willing  to  pay  his  proportion  of  the 
purchase  price,  while  the  other  was  not  Aft- 
er further  negotiations,  Freeman,  for  $1,250, 
took  a  transfer  of  the  purchase-money  notes, 
and  took  or  retained  the  gin.  Baker  and  the 
Northington  Company  reported  these  facts, 
and  the  refusal  of  Freeman  &  Williamson  to 
deliver,  in  explanation  of  their  failure  and 
refusal  to  comply  with  the  contract  with  the 
Farmers*  Company,  and  Insisted  that  the  sale 
was  not  absolute,  but  conditional  on  the 
Northington  Company  obtaining  i>ossession 
from  Freeman  &  Williamson,  and  being  able 
to  make  good  title.  The  Farmers'  Company 
brought  suit  for  damages.  The  Judge  of  the 
superior  court  instructed  the  Jury  that  the 
contract  of  sale  was  binding,  that  the  breach 
was  established,  that  the  Northington  Com- 
pany could  not  sell  to  Freeman  and  then  use 
that  as  the  legal  excuse  for  failure  to  comply 
with  the  agreement  and  instructed  the  Jury 
that  the  only  question  for  their  consideration 
was  the  amount  of  the  damages.  The  Jury 
found  a  verdict  for  $750  for  the  plaintiff,  and 
the  defendant  excepts  to  the  refusal  to  grant 
a  new  trial. 

C.  J.  Lester  and  W.  W.  Lambdin,  for  plain- 
tiff in  error.  Thos.  F.  Corrigan  and  Jas.  Lw 
Mayson,  for  defendant  in  error. 

LAMAR,  J.  There  was  no  plea  of  the  stat> 
ute  of  frauds,  and  the  pleadings  of  the  de- 
fendant as  well  as  the  correspondence,  writ- 
ten contract  and  undisputed  evidence,  leave 
no  room  to  question  the  making  of  the  con- 
tract on  the  terms  stated  or  the  authority  of 
the  agent  to  sell.  The  offer  and  acceptan'^ 
made  a  complete  contract  the  obligation  of 
each    furnishing    a    sufficient   consideration 
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for  that  of  the  otber.  Oiv.  Code  1896,  S  8661. 
The  defendant  insiats  that,  construed  In  the 
light  of  the  drcnmstances  when  the  contract 
was  made,  it  appears  that  the  acceptance  was 
with  full  knowledge  by  the  buyer  that  the 
vendor  was  not  in  possession  of  the  gin,  and 
that  it  would  be  obliged  to  secure  the  prop- 
erty before  it  could  comply.  One  cannot 
make  good  title  to  that  which  he  does  not 
own.  But  that  does  not  prevent  him  from 
contracting  to  conyey  property  to  be  acquhr- 
ed  by  him  in  the  future.  He  may  make  the 
obligation  conditional  upon  his  being  able 
to  acquire  title  from  some  one  else  (LAcy  v. 
HalU  37  Pa.  860;  Forsyth  v.  Gastlen,  112  Ga. 
199,  87  8.  B.  485,  81  Am.  St  Rep.  28;  CiT. 
Code  1895,  S  8587);  but,  if  he  contracts  ab- 
solutely, he  will  be  bound  by  the  terms  of 
his  agreement  And  even  If,  because  of  the 
want  of  title,  a  decree  for  specific  perform- 
ance could  not  be  rendered,  this  would  not 
deprive  the  purchase  of  his  right  to  damages 
for  the  breach.  Here  the  contract  was  not 
conditional.  The  offer  to  buy  and  the  ac- 
ceptance were  absolute.  The  only  imcertain- 
ty  was  as  to  the  time  when  the  payment 
should  be  made.  That  instead  of  being  fixed 
by  the  date  of  the  mont6,  was  postponed  un- 
til the  vendor  made  a  good  title  and  delivered 
possession  The  *  Farmers'  Company  was 
bound  to  pay  $1,000  for  the  gin  outfit,  if 
within  a  reasonable  time  the  seller  tendered 
a  good  title  and  made  delivery.  On  the  other 
hand,  the  Northington  Company  was  bound 
within  a  reasonable  time  to  tender  such  title 
atid  surrender  possession.  If  a  destruction  of 
the  property  sold,  or  other  fact,  had  operated 
to  release  the  vendor  from  its  liability  under 
the  contract  it  is  elementary  that  the  North- 
ington  Company  could  not  sell  the  gin  to 
Freeman,  and  claim  that  it  had  become  im- 
possible to  comply  with  its  agreement  It 
could  not  disable  itself,  and  then  take  ad- 
vantag«»  of  its  own  wrong  when  sued  for  the 
consequent  breach.  Civ.  Code  1895,  S  3725; 
Pomeroy  on  Contracts,  Specific  Per.  (2d  Ed.) 
I  475.  There  was  evidence  to  sustain  the 
verdict  as  to  the  amount  of  the  damages. 

Judgment  afOrmed.  All  the  Justices  con- 
curring. 

.(119  Ga.  nO) 

RIDDLO  V.  SHEPPARD. 
(Supreme  Court  of  Georgia.    March  81,  1904.) 

FBOOE80IONEB8— POSSESSION    OT    LAND— CI«AI1C 

OF  UOHT— ASSIGNMENT  OF  SBBOB 

— EVIDENCE. 

l.The  possession  which  the  Civ.  Code  1895, 
§  S248,  requires  processioners  to  respect  is  a 
possession  existing  at  the  time  the  lines  are 
marked. 

2.  There  was  evidence  to  aathorise  the  Judge 
to  submit  to  the  Jury  the  question  as  to  whether 
the  protestant  had  not  abandoned  possession  of 
the  land  in  controversy  before  the  institution 
by  hfan  of  proceedings  for  the  appointment  of 
processioners. 

8.  An  assignment  of  error  that  a  specified  por- 
tion of  a  charge  is  erroneous  because  "mislead- 
ing,**  without  stating  hi  what  way  it  was  cal- 


culated to  mislead  the  Jury,  Is  too  general  to 
be  considered. 

4.  Mere  naked  possession,  with  no  intention 
of  asserting  ownership,  is  not  such  actual  pos- 
session under  a  claim  of  right  as  is  contemplated 
by  Civ.  Code  1895,  8  8248. 

5.  The  evidence,  though  conflicting,  was  suffi- 
cient to  authorise  the  verdict,  and  there  was  no 
error  requiring  the  granting  of  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County;   B.  D.  Evans,  Judge. 

Application  by  W.  H.  Riddle  against  C.  H. 
Sheppard  for  a  processioning.  From  the 
judgment,  applicant  brings  error.    Affirmed. 

E.  W.  Jordan,  for  plaintiff  in  error.  Baw- 
lings  &  Howard,  for  defendant  in  error. 

COBB,  J.  This  was  a  case  of  procession- 
ing. Riddle,  the  applicant,  being  dissatisfied 
with  the  return  of  the  processioners,  filed  a 
protest  as  to  the  line  marked  between  his 
land  and  that  of  Sheppard.  The  Jury  re- 
turned a  verdict  in  favor  of  the  line  as  mark- 
ed by  the  processioners,  and  Riddle  com- 
plains that  the  court  erred  in  overruling  his 
motion  for  a  new  trial.  There  was  ample 
evidence  to  sustain  the  finding,  and  the  dis- 
cretion of  the  trial  judge  in  overruling  the 
motion  for  a  new  trial  will  not  be  interfered 
with,  unless  there  was  eome  error  of  law 
which  was  prejudicial  to  the  rights  of  the 
losing  party. 

1.  In  one  part  of  the  charge  the  judge  in- 
structed the  jury  that  if  Riddle,  "at  the  time 
of  the  processioning,  was  in  actual  possession 
of  any  part"  of  the  property  in  controversy, 
such  possession  should  have  been  reelected 
by  the  processioners,  and  a  line  run  other- 
wise should  be  set  aside;  and  in  another 
part  of  the  charge  instructed  the  Jury  to  de- 
termine 'Whether  or  not,  at  the  time  of  the 
survey,  Mr.  Riddle  was  in  actual  possession 
of  the  land  under  a  claim  of  right"  The  er- 
ror assigned  upon  these  charges  is  that  in 
one  the  possession  is  limited  to  the  time  of 
the  processioning  and  in  the  other  to  the 
time  of  the  survey,  whereas  actual  possession 
prior  to  the  institution  of  the  proceeding  for 
processioning  should  be  respected,  although 
such  possession  may  have  terminated  before 
the  institution  of  the  proceeding.  We  do  not 
think  there  was  any  error  in  these  charges. 
The  Code  declares:  "Where  actual  posses- 
sion has  been  had,  under  a  claim  of  right,  for 
more  than  seyen  years,  such  claim  shall  be 
respected,  and  the  lines  so  marked  as  not  to 
interfere  with  such  possession."  Civ.  Code 
1895,  §  32i8.  The  possession  referred  to  in 
this  section  is  undoubtedly  a  possession  ex- 
isting at  the  time  the  line  is  marked  by  the 
processioners.  This  is  clearly  inferable  from 
the  concluding  words  of  the  section,  "and 
•the  lines  so  marked  as  not  to  interfere  with 
such  possession";  that  is,  not  to  interfere 
witn  the  possession  which  the  processioners 
and  the  surveyor  find  existing  at  the  time 
the  line  is  maiked.  The  processioners  aro 
not  required  to  investigate  into  any  question 
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growing  out  of  a  claim  of  poatesslon' prior  to 
the  time  the  lines  are  to  be  marked,  but  th^ 
are  to  respect  the  possession  as  they  find  it 
at  that  time.  See,  in  this  connection,  Bowen 
V.  Jackson,  101  Ga.  817,  29  S.  E.  40;  Amosa 
y.  Parker,  88  Ga.  754,  16  S.  B.  200. 

2;.  Complaint  is  made  that  the  court  erred 
in  submitting  to  the  Jury  the  question  as  to 
whether  Blddle  had  not  abandoned  posses- 
sion of  the  land  in  controversy.  There  was 
sufficient  evidence  to  authorize  this  issue  to 
be  submitted.  It  appeared  that  the  land  of 
an  estate  had  been  divided  by  parti tioners; 
that  Riddle  acquired  a  portion  of  the  land  as 
an  heir  of  the  deceased;  and  that  Sheppard 
acquired  another  portion,  adjoining  the  lot 
of  Riddle,  by  purchase  from  one  of  the  heirs. 
It  seems  to  have  been  agreed  between  Rid- 
dle and  Sheppard  that  the  true  line  between 
them  was  a  line  which  had  been  drawn  by 
Clark,  a  surveyor,  and  was  known  as  the 
"Clark  line";  that  Riddle  had  placed  his 
fence  upon  what  he  claimed  was  the  Clark 
line,  and  had  maintained  it  there  for  seven 
years  or  more;  that  Sheppard  claimed  that 
the  fence  was  not  upon  the  Clark  line,  and 
that  Riddle  was  in  possession  of  a  portion 
of  Sheppard's  land.  This  controversy  result- 
ed in  an  application  by  Sheppard  for  the  ap- 
pointment of  processloners.  When  Riddle 
was  notified  of  this  application,  and  before 
any  action  was  taken  on  the  same,  he  moved 
the  fence  from  the  line  on  which  It  had  been 
maintained  back  to  what  was  claimed  by 
Sheppard  to  be  the  Clark  line.  When  this 
was  done,  Sheppard  dismissed  bis  application 
for  the  appointment  of  processloners.  We 
think  this  evidence  was  sufficient  to  show, 
prima  fade,  an  abandonment  of  the  land  iu 
controversy.  Riddle's  explanation  of  his  con- 
duct that  he  did  not  intend  to  abandon  the 
possession,  but  merely  to  move  his  fence  in 
order  to  save  the  rails  in  the  event  the  con- 
troversy in  regard  to  the  line  was  decided 
against  him,  and  that  be  had  continued  to 
cultivate  the  land  after  the  fence  was  moved 
back,  was  for  the  consideration  of  the  jury, 
in  connection  with  the  other  evidence,  in  de- 
termining whether  there  had  been  such  an 
abandonment  of  the  possession,  prior  to  the 
time  that  the  lines  were  marked  by  the  pro- 
cessloners, as  to  require  them  to  treat  the 
land  as  being  no  longer  In  the  actual  posses- 
sion of  Riddle. 

^-S.  Error  is  assigned  upon  tbe  following 
charge:  ''If  Mr.  Riddle,  at  the  time  of  the 
processioning,  was  in  possession  of  said  land, 
with  no  intention  of  asserting  his  occupancy 
beyond  the  limits  of  the  survey  made  in  the 
partition  of  the  Seney  Ann  Riddle  land,  such 
possession  would  not  interfere  with  the  pro- 
cessloners remarking  the  lines  made  by  the 
partltloners  in  that  division."  Error  is  as- 
signed upon  this  charge  on  the  ground  that 
it  la  "misleading''  and  misstates  the  law.  Aa 
*  the  assignment  does  not  state  in  ^hat  way 
the  charge  is  misleading,  that  part  of  it  is 
too  general  to  be  considered.    The  only  ques- 


tion, therefore,  to  be  determined  is  whether 
the  ch^ge  complained  of  contains  a  proposi- 
tion of  law  which  is  sound  in  the  abstract: 
the  assignment. of  error  containing  no  sugges- 
tion that  the  charge  is  inapplicable  to  the 
facts  of  tbe  case.  Properly  construed,  this 
charge  states  simply  that,  if  Mr.  Riddle  was 
in  possession  of  the  land  In  controversy,  with 
no  intention  on  his  part  to  set  up  this  pos- 
session as  evidence  of  ownership,  the  posses- 
sion was  not  of  that  character  which  the  pro- 
cessloners were  required  to  recognize  in  mark- 
ing the  lines.  When  so  construed,  we  think 
it  embodies  a  correct  and  sound  proposition  of 
law.  The  possession  that  the  processloners 
are  required  to  recognize  Is  a  possession  under 
a  claim  of  right,  and  a  possession  by  one 
who  has  no  intention  whatever  of  making 
a  claim  of  ownership  resulting  from  such 
possession  is  not  a  possession  under  a  claim 
of  right  It  is  not  actual  possession  alone 
that  the  processloners  are  bound  to  respect, 
but  it  is  actual  possession  accompanied  with 
a  claim  of  ownership;  and  when  it  appears 
to  them  that  one  having  a  mere  naked  pos- 
session is  not  asserting  ownership  the  posses- 
sion is  not  of  that  character  which  the  law 
requires  them  to  respect  in  marking  the  lines. 
Nothing  here  said  is  in  conflict  with  the  rul- 
ing in  Christian  v.  Weaver,  79  Ga.  406,  7 
8.  E.  261.  In  that  case  the  coterminous  pro- 
prietors agreed  that  one  should  hold  up  to  a 
certain  boundary,  and  that  holding  continued 
for  more  than  seven  years  under  a  claim  of 
right  The  case  was  not  dealing  with  per- 
missive possession  under  the  law  of  prescrip- 
tion, but  the  permission  referred  to  was 
tbe  permission  or  consent  Involved  In  the 
agreement  which  the  coterminous  proprietors 
entered  into,  by  which  one  was  permitted  to 
hold  up  to  a  certain  boundary. 

It  is  not  necessary,  under  our  view  of  tbe 
ease,  to  discuss  the  question  as  to  what  would 
be  the  effect  of  a  possession  under  a  daim 
of  right,  but  under  a  mistake  of  fact  as  to 
the  location  of  the  true  line.  Whether  such 
possession  would  be  adverse  possession  ia  a 
question  upon  which  there  is  a  decided  dif- 
ference of  opinion  among  courts  of  respectable 
standing.  See  Bus  well  on  Limitations  and 
Adverse  Possession,  fi  250;  Preble  v.  Central 
R.  Co..  85  Me.  260,  27  AU.  147.  21  L.  R.  A. 
829,  and  notes,  35  Am.  St  Rep.  306;  Tiffany's 
Mod.  Law  of  Real  Prop.  S  443,  p.  1014.  Our 
own  decisions  do  not  seem  to  be  in  accord 
with  each  other  on  this  question.  There  are 
decisions  ^hich  appear  to  hold  that  possession 
uuder  a  mistake  of  fact  as  to  the  identity 
of  the  land  or  the  location  of  the  boundary 
ia  not  such  adverse  possession  as  will,  after 
seven  years,  ripen  into  a  prescriptive  title, 
where  the  claim  of  prescription  Is  set  up 
under  color.  See  Riley  v.  Griffin,  16  Ga.  141, 
00  Am.  Dec.  726;  Keel  v.  Pace,  20  Ga.  190; 
Howard  V.  Reedy,  29  Ga.  152,^  74  Am.  Dec. 
58.  In  Shiels  v.  Roberts,  04  Ga.  STO.  there 
was  a  distinct  ruling  that  possession  und^ 
a  mistake  of  fact  as  to  the  true  boundary  waji 
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rach  an  adTerse  poflBesslan  ai  would*  in  20 
yean,  ripen  into  a  title.  We  find  no  reason 
tor  reversing  the  Judgment. 

Judgment  affirmed.  All  the  Jnstlcea  oon- 
cnrrlng. 

ai9  Ga.  805) 

PBAYT  ▼.  Mc/>ONALD. 
(8ni>reiiie  Goort  of  Georgia.    March  80,  1904.) 

BUVBXNCE— OBDBB  TO  FILE  BEPOKT— KXOBB- 
TX0N8— JURISDICTION. 

1.  When,  by  an  order  of  court  referring  a  case 
to  an  auditor,  he  is  directed  to  make  his  report 
at  or  before  the  next  term  of  the  court,  ana  by 
subsequent  orders  dulv  passed  the  time  within 
which  he  is  authorised  to  file  his  report  is  lim- 
ited to  a  given  date,  he  is  without  power  there- 
after to  act  in  the  premises,  his  control  over 
the  case  haring  become  exhausted  under  the  ex- 
press terms  of  the  orders  conferring  upon  him 
jurisdiction  over  the  same. 

2.  As  the  office  of  exceptions  to  an  auditor^s 
report  is  to  assign  reasons  why  it  should  not  be 
adopted  and  made /the  Judgment  of  the  court, 
the  point  that  the  auditor  at  the  time  he  filed 
his  report  had  lost  all  control  over  the  case  may, 
under  the  liberal  practice  which  obtains  in  this 
state,  be  raised  by  way  of  an  exception  to  his 
report,  thongh  the  better  practice  would  seem  to 
be  ta  present  an  indei>endent  objection  to  its 
consideration  by  the  court  bv  way  of  a  motion 
to  disnmrd  it,  baaed  on  the  ground  that  it 
amounted  to  a  mere  nullity,  and  should  be  treat- 
ed as  such. 

8.  That  counsel  for  each  of  the  parties  may, 
after  the  time  within  wfaldi  the  auditor  was  au- 
thorised to  make  his  report  had  expired,  have 
requested  him  to  file  the  same  notwithstanding, 
**a8  each  party  was  anxious  to  dispose  of  the 
case,**  did  not  have  the  effect  of  conferring  up* 
on  the  auditor  Jurisdiction  to  do  so,  nor  estop 
either  party  from  subsequently  objecting  to  the 
consideration  of  the  report,  it  not  being  within 
the  power  of  die  parties  to  waive  his  want  of 
jurisaietion  over  the  case,  and  the  conduct  of 
Qounsel  not  being  such  as  to  mislead  either  par- 
ty, or  to  deprive  him  of  any  right  which  he  oth- 
erwise might  have  asserted. 

(Syllabus  by  the  Ctourt) 

Error  from  Superior  Court,  Clayton  County; 
L.  S.  Boan,  Judge. 

Action  between  A.  G.  McDonald,  adminis- 
trator, and  Eveline  Peavy.  From  the  Judg- 
ment both  parties  bring  error.  Reversed  in 
one  case,  and  writ  of  error  for  the  other  dis- 
missed. 

J.  W.  ft  J.  D.  Humphries,  for  A.  G.  Mc^ 
Donald.  J.  W.  Wise  and  W.  L.  Watterson, 
for  Eveline  Peavy. 

TURNER,  J.  Judgment  in  one  case  re- 
versed; writ  of  error  in  the  other  dismissed. 
AB  tbe  Justices  concurring. 


(m  Oa.  86») 
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(Supreme  Court  of  Georgia.    March  SO,  1901.) 

WaiT    or   SBBOB— niSiaSSAI/— BILL    OF   BZOEP* 
TlOlfS— ADMIKISTBATIOW—OBJECTIOWS. 

1.  Where  the  only  ruling  complained  of  in  thd 
bni  of  exceptions  is  based  on  technical  objections 
to  the  pleadings  in  the  court  below,  and  it  ap- 
pears as  a  matter  of  necessary  inference  that 
no  evidence  was  Introduced  on  the  trial,  the  writ. 


of  error  will  not  be  dismissed  on  the  ground 
that  the  certificate  of  the  trial  Judge  "does  not 
state  that  the  bill  of  exceptions  contains  or 
specifies  all  of  the  evidence  necessair  to  a  clear 
understanding  of  the  errors  complamed  of." 

.2.  One  who  has  acquired  by  purchase  the  en- 
tire interest  of  an  heir  in  the  estate  of  a  de- 
ceased person,  and  who  is  interested  in  prevent- 
ing the  waste  incident  upon  an  unnecessary  ad- 


ministration, may  object,  upon  proper  grounds, 
to  the  grant  of  letters  oi  acuninistration  by  the 
ordinary;    and  this  is  true  though  the  object- 


ing party  be  neither  an  heir  nor  a  creditor  of  the 
estate. 
(Syllabus  by  the  Court) 

Error  from  Superior  Oourt,  Campbell  Coun- 
ty; L.  S.  Roan,  Judge. 

Petition  of  T.  J.  Smith  for  appointment  as 
administratok*  of  James  M.  Lofton.  A.  J. 
Dlerks  filed  a  caveat  From  a  Judgment  dia- 
missing  the  .caveat,  tbe  caveator  brings  er- 
ror.   Reversed. 


J.  H.  Xionglno,  for  plaintjlt  in  error. 
Golightly,  for  defendant  In  error. 


J.  P. 


FISH,  P.  J.  On  October  6,  1902,  T.  J.  • 
Smith  filed  in  the  court  of  ordinary  of  Camp- 
bell county  a  petition  alleging  tbat  on  Feb- 
ruary 21,  1875b  James  M.  Lofton  died,  leav- 
ing an  estate  consisting  of  real  and  personal 
prc^perty  of  the  probable  value  of  $1,500; 
that  under  the  law  it  was  necessary  that  the 
estate  should  be  administered;  and  that  the 
petitioner,  by  written  agreement  of  the  heirs, 
had  been  selected  as  administrator.  Tbe  pe- 
tition prayed  for  bis  appointment  according- 
ly. Dlerks  filed  objections  to  the  grant  of 
letters  of  adminitoation,  averring  tbat  the 
estate  of  Lofton  owed  no  debts;  that  tbe 
property  consisted  mainly,  if  not  entirely,  of 
100  acres  of  land;  that  there  were  five  shares 
o£  the  estate,  and  five  distributees,  all  of 
whom  were  6t  full  age;  and  that  no  admin- 
istration was  necessary  for  the  purpose  of 
distribution.  He  further  set  up  that  one 
share  of  the  estate,  consisting  of  a  one-fifth 
undivided  interest  in  the  100  acres  of  land 
referred  to,  which  was  the  interest  of  W.  H. 
Lofton,  one  of  the  original  distributees,  had 
been  purchased  by  him,  and  that  the  estate 
oould  be  divided  in  kind.  By  amendment  he 
averred  that  by  reason  of  his  purchase  of  the 
interest  of  W.  H.  Lofton  he  had  the  same 
right  to  object  to  the  appointment  of  an  ad- 
ministrator that  W.  H.  Lofton  would  have 
had.-  The  ordinary  granted  the  appllcatloo, 
and  appointed  Smith  administrator,  where- 
upon the  caveator  appealed  to  the  superior 
court  On  the  call  of  the  case  in  that  court 
Dlerks  further  amended  by  averring  that 
the  estate  of  J.  M.  Lofton  consisted  entirely 
of  the  100  acres  referred  to  in  the  original 
caveat.  A  motion  was  then  made  by  coun- 
sel for  Smith  to  dismiss  the  caveat  on  tbe 
ground  that  Dlerks  was  neither  an  heir  nor 
a  creditor  of  the  decedent,  and  therefore  had 
no  right  to  object  to  the  appoiutment  of  an 
administrator.  This  motion  was  sustained, 
and  the  caveator  excepted. 
L  On  the  call  of  the  case  in  this  court  a 
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motion  was  made  to  dismiss  the  writ  of  er- 
ror on  the  ground  that  the  certificate  of  the 
trial  Judge  to  the  bill  of  exceptions  "does  not 
state  that  the  bill  of  exceptions  contains  or 
specifies  all  of  the  evidence  necessary  to  a 
clear  understanding  of  the  errors  complained 
of."  As  it  affirmatiyely  appears  that  the 
ruling  sought  to  be  reviewed  was  based  on 
technical  objections  to  the  pleadings,  and  as 
there  could  not  have  been  any  evidence  in- 
troduced after  the  striking  of  the  caveat  and 
dismissal  of  the  appeal,  the  motion  to  dis- 
miss is  entirely  without  merit 

2.  On  the  merits  of  the  case  the  sole  ques- 
tion presented  for  our  determination  is 
whether  or  not  the  caveator,  Dierks,  had 
such  an  interest  in  the  estate  of  Lofton  as 
to  give  him  the  right  to  object  to  the  ap- 
pointment of  an  administrator.  It  is  worthy 
of  note  that  more  than  27  years  had  elapsed 
after  the  death  of  J.  M.  Lofton  before  the 
filing  of  the  petitiotf  in  this  case.  From  the 
caveat  as  amended  it  appears  that  Dierks  is 
the  owner  by  purchase  of  one-fifth  of  the  en- 
tire estate.  There  is  no  question  that  under 
our  law  a  caveat  to  an  application  for  letters 
of  administration  must  show  that  the  cave- 
ator Is  interested  in  the  estate,  and  in  Wil- 
liams V.  Williams,  118  Ga.  1006,  39  S.  B.  474» 
it  was  held  that,  "in  order  for  one  to  be 
heard  in  a  proceeding  before  the  ordinary 
for  the  appointmeilt  of  an  administrator  of 
the  estate  of  a  deceased  person,  he  must 
show  that  he  has  an  interest  in  the  choice 
of  an  administrator,  either  as  heir  or  cred- 
itor of  the  deceased";  and  that  "a  claim  to 
own  the  property  named  in  the  petition  for 
administration  is  not  sufficient;  some  inter- 
est on  the  part  of  the  objector  in  the  assets 
and  their  distribution  must  appear."  The 
reason  of  this  rule,  as  was  explained  by  Mr. 
Justice  Cobb  in  Towner  ▼.  Grifito,  115  Qa. 
066,  42  8.  E.  262,  is  "that  a  mere  interloper 
should  not  be  allowed  to  Interfere  where  a 
proper  application  has  been  made  for  letters 
of  administration  upon  the  estate.  A  person 
who  is  not  concerned  in  any  way  in  the  ques- 
tion should,  of  course,  not  be  heard  before 
the  court"  We  are  clear  that  in  the  case  at 
bar  Dierks  Is  not  an  interloper.  He  is  vital- 
ly interested.  He  stands  in  the  shoes  of  W. 
H.  Lofton,  who,  as  one  of  the  children  of  J. 
M:  Lofton,  was  entitled  to  one-fifth  of  the 
estate,  which,  according  to  the  amended  ca- 
veat, consisted  entirely  of  the  100  acres  In 
question.  It  is  further  claimed  that  the  five 
persons  Interested  are  all  sul  Juris,  and  can, 
without  expense,  divide  the  estate  among 
themselves.  Dierks  having  acquired  all  the 
interest  that  W.  H.  Lofton  had  in  the  estate, 
he  has  every  right  that  Lofton  would  have 
had  to  come  in  and  object  to  the  waste 
which  it  is  averred  is  threatened. 

There  is  nothing  in  any  of  the  cases  cited 
by  counsel  for  the  applicant  which  is  con- 
trary to  this  view.  Tanner  v.  Huss,  80  Ga. 
614,  6  8.  EL  18,  was  a  contest  for  appoint- 
ment as  administrator  between  Huss,  a  cred- 


itor, who  had  been  nominated  by  other  cred- 
itors, and  Tanner,  who  was  the  heir  of  an 
heir  to  the  estate.  It  was  held  merely  that 
Tanner,  not  being  a  creditor,  could  not  be 
nominated  by  the  creditors  to  administer; 
and  that  Huss,  who  was  nominated  by  other 
creditors,  being  himself  a  creditor,  was  eli- 
gible for  appointment  Tanner,  in  addition 
to  being  supported  by  some  of  the  creditors, 
was  supported  also  by  the  divorced  husband 
of  the  intestate;  but  the  latter  was  not  him- 
self an  heir  of  the  intestate,  his  only  interest 
in  the  estate  being  as  heir  of  an  heir.  Nor 
is  there  anything  in  the  case  of  Augusta  B. 
Co.  V.  Peacock,  56  Ga.  146,  which  is  in  con- 
flict with  what  is  now  held.  In  tiiat  case 
Peacock  applied  for  letters  of  administration 
on  the  estate  of  his  nephew,  a  child  two 
years  old,  who  was  killed  by  the  Augusta  & 
Summerville  Railroad  Company,  the  petition 
alleging  that  the  deceased  had  personal  prop- 
erty in  the  county  of  Richmond.  The  rail- 
road company  objected  on  the  ground  that 
the  deceased  left  no  creditors  in  Georgia, 
nor  any  property  at  all;  that  he  was  killed  by 
the  railroad  company  without  negligence; 
that  the  entire  estate  of  the  deceased  con- 
sisted of  a  claim  for  damages  for  this  homi- 
cide, and  that  the  administrator  would  have 
no  cause  of  action  for  that  The  case  was 
tried  on  appeal,  when  the  applicant  demur- 
red to  the  objections,  insisting  that  the  rail- 
road company  could  not  be  heard.  This  de- 
murrer was  sustained,  and  the  Judgment 
was  affirmed  on  writ  of  error,  this  court 
holding  that  apprehension  of  suit  by  an  ad- 
ministrator when  appointed  would  not  au- 
thorize a  person  to  appear  as  a  party  in  the 
court  of  ordinary  to  resist  the  grant  of  let- 
ters; and  that,  "before  one  can  be  heard  as  a 
party  to  the  proceeding  before  the  ordinary, 
he  must  show  that  he  lias  an  interest  in  the 
choice  of  administrator,  either  as  heir  or 
creditor;  some  interest  on  the  part  of  the  ob- 
jector in  the  assets  and  their  distribution 
must  appear."  Clearly,  under  the  averments 
of  the  caveat  in  this  case,  Dierks  has  a  one- 
fifth  interest  in  the  assets  of  the  estate,  and 
he  is  interested  in  not  having  them  wasted 
by  an  unnecessary  administration. 

Judgment  reversed.    All  the  Justices  con- 
cur. 

(lis  Ga.  8S4) 

De  LOACH  et  al.  ▼.  DELK. 

(Supreme  Court  of  Georgia.    March  90,  1904.) 

landlobd  and  cboppeb-^rrlb  to  cbops— 

labobeb's  lien. 
1.  Where,  under  the  terms  of  a  contract  be- 
tween an  owner  of  land  and  another^  who  agrees 
to  cultivate  it  on  shares,  the  relation  of  land- 
lord and  cropper  Is  created,  the  title  to  all  crops 
grown  on  the  land  remains  in^  the  landlord  until 
there  has  been  an  actual  division  and  settlement 
whereby  he  receives  in  full  his  share  of  the  pro- 
duce. Civ.  Code  1895,  S  3131 ;  Wadley  v.  Wil- 
liams, 75  Ga.  272;    Almand  v.  Scott  &  Co.,  4 

See  Landlord  and  Tenant.  toL  S2,  Ceat.  Dig. 
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8.  B.  802,  80  Oa.  95,  12  Ain.  St  Rep.  241. 
That  the  cropper  famishes  the  labor  necessary 
to  the  making  of  the  crops,  and  is  to  receive  a 
portion  thereof  as  compensation  for  his  sery- 
iceo,  does  not  place  him  in  the  situation  of  a 
partner  having  an  undivided  interest  in  the 
product  of  his  labor.  Padgett  v.  Ford,  48  S.  B. 
1002,  117  6a.  610,  and  cases  cited.  So,  if  the 
owner  of  the  land  wrongfully  refuses  to  com- 
ply with  his  obligations  in  the  premises,  the 
remedy  of  the  cropper  is  to  assert  a  laborer's 
Hen  on  the  crops  grown  by  him  (McElmurray  v.~ 
Turner,  12  S.  B.  859,  86  Ga.  215) ;  for  he  can- 
not maintain  against  the  landlord  an  action  of 
trover,  the  title  to  the  crops  being  in  the  latter 
(Bryant  v.  Pngh,  12  8.  B.  927,  86  Ga.  525,  529). 

2.  In  no  view  of  the  evidence  in  the  present 
case  was  the  plaintiff  entitled  to  prevail  in  the 
action  of  bail  trover  brought  against  the  de- 
fendants; and,  this  being  so,  the  court  below 
erred  in  not  setting  aside,  on  certiorari^  the  ver- 
dict returned  against  them  in  the  city  court 
wherein  the  suit  was  instituted. 

(Syllabus  by  the  Court.) 

Brror  from  Saperior  Ck>nrt,  Tattnall  Ck>mi- 
ty;  B.  D.  Evans,  Judge. 

Action  by  Z.  L.  Delk  against  A.  J.  and  S. 
B.  De  Loach.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

W.  T.  Burkhalter,  for  plaintiffs  In  error. 
B.  C.  Collins  and  L.  L.  Thomas,  for  defendant 
In  error. 

TURNER,  J.  Judgment  reversed.  All  the 
Justices  concnrring. 


<119  Ga.  926) 

RAT  V.  ANDERSON. 
(Supreme  Court  of  Georgia.    March  81,  1904.) 
aonoif  oiv  note  — titlx  of  holdbb  — pub- 

OHASB-MONXT   NOTE  —  DETENSES  —  PLACE   OF 
PATlfBNT^IIVTEItKgr— DIBECTINO   VXBDICT. 

1.  The  defendant  in  a  suit  on  a  promissory 
note  cannot  inquire  into  the  title  of  the  holder, 
unless  it  Is  necessarv  for  his  protection,  or  to 
let  in  the  defense  which  he  seeks  to  make.  Civ. 
Code  1895,  S  3698. 

(a)  Under  section  5432  of  the  Civil  Code  of 
1^5  the  assignee  or  holder  of  a  note  given  for 
the  purchase  money  of  land  may,  in  appropriate 

groceedings,  subject  the  land  to  his  debt.  Hence, 
1  a  suit  brought  on  promissory  notes  of  the 
character  mentioned,  and  payable  to  named  per- 
sons or  bearer,  it  is  not  a  good  defense  that  title 
to  the  notes  has  (since  the  passage  of  the  act 
of  1804,  codified  in  the  section  above  cited)  been 
transferred  without  indorsement  to  other  per- 
sons, and  an  amendment  to  a  plea  seeking  to  set 
np  this  defense,  and  claiming  that  the  alleged 
owners  of  the  notes  would  not,  in  a  suit  against 
the  defendant,  be  entitled  to  a  lien  against  the 
land  for  the  purchase  money  of  which  the  notes 
were  giveut  was  properly  disallowed. 

(b)  Nor  can  the  defendant,  in  defense  to  an 
ordinary  common-law  suit  on  a  promissory  note, 
set  up  a  claim  arising  ex  delicto.  Hecht  v. 
SnoolL  114  Ga.  923,  41  S.  B.  74,  and  authori- 
ties cited.  The  fact  that  the  defendant  might 
have  this  right  in  an  eauitable  proceeding  which 
has  not  been  institntea  will  not  avail  him  as  a 
defense  to  a  pending  suit  at  law. 

2.  Statement  of  the  place  of  payment  in  a 
promissory  note  does  not  affect  the  liability 
of  the  maker.  "It  is  the  duty  of  such  party  to 
come  and  pay."  Bigelow,  Bills,  Notes  &  Checks 
(2d  Ed.)  85.  Therefore,  in  a  suit  on  a  note  in 
which  no  place  of  payment  was  stipulated,  evi- 

f  1.  See  Billa  and  Notes.  voL  7.  Cent.  Dig.  f  IMl 


dence  that  the  payee  resided  In  Chicago,  and 
that  the  contract  was  to  pay  the  note  In  that 
city,  was  properly  excluded  as  immaterial.  It 
was  also  immaterial  that  one  of  the  payees  was 
sni  juris. 

3.  The  interest  on  the  debt  sued  for  was  prop' 
erly  computed.  Ray  v.  Pease,  97  Ga.  618,  26 
8.  E.  360.  The  amendment  to  the  defendant's, 
plea,  for  reasons  set  out  in  the  first  headnote, 
was  properly  disallowed.  A  finding  for  the 
plaintiff  was,  under  the  undisputed  evidence,  le- 
cally  necessary,  and  the  direction  by  the  trial 
Judge  of  the  verdict  complained  of  will  not  be 
held  error. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  C.  L.  Anderson  against  K  R. 
Ray.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Lavender  R.  Ray,  W.  R.  Hammond,  and 
R.  O.  Lovett,  for  plaintiff  in  error.  Anderson. 
Anderson  &  Thomas  and  Rosser  &  Brandon, 
for  defendant  in  error. 


CANDLER,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(U»  Ge.  776) 

KBNNESAW  GUANO  CO    ▼.  WAPPOO 

MILLS  et  al. 

(Supreme  Court  of  Georgia.    March  29,  1904.) 

VACTORS  --CONYBBSION— BVIDERCB— JUDGICBIVT. 

1.  Where  goods  have  been  delivered  to  an 
agent  to  be  sold  by  him  on  commission,  and  he 
subsequently,  from  time  to  time,  ships  varying 
quantities  of  the  same,  along  with  similar 
goods  of  his  own,  to  numerous  customers,  with- 
out in  any  instance  keeping  or  attempting  to 
keep  a  record  of  the  quantity*  purchase  price  or 
destination  of  such  of  the  goods  as  belonged  to 
his  principal,  or  of  the  name  of  the  purchaser 
thereof,  but  taking  from  the  purchaser  a  promis- 
sory note  covering  the  price  of  the  entire  ship- 
ment, such  agent  is  chargeable  with  at  least  a 
technical  conversion  of  his  principars  goods, 
and  cannot  escape  the  resulting  legal  liability 
to  account  for  the  fair  market  value  of  the  same, 
irrespective  of  the  motives  which  actuated  him 
in  thus  indiscriminately  dealing  with  the  goods 
sold  as  though  they  belonged  exclusively  to  him- 
self. Mechem  on  Agency,  §  529 ;  Hobbs  v.  Chi- 
cago Packing  Co.,  25  S.  B.  584,  98  Ga.  576,  58 
Am.  St.  Rep.  320. 

2.  Though  the  contract  between  the  principal 
and  his  agent  may  have  stipulated  that  the  lat>> 
ter  was  not  to  be  held  responsible  for  the  price 
of  goods  sold  to  such  of  his  customers  as  might 
not  be  solvent,  and  that,  as  to  all  sales  of  the 
principal's  goods  of  more  than  a  specified  ouan- 
tity,  he  and  his  agent  were  to  equally  cnvide 
the  excess  over  the  minimum  price  at  which  all 
orders  were  to  be  filled,  yet,  before  the  agent 
could  avail  himself  of  these  stipulations,  he 
would  have  to  successfully  carry  the  burden  of 
showing  which  of  the  customers  to  whom  he 
sold  goods  of  his  principal  were  insolvenjL  and 
in  what  quantities  the  goods  were  sold.  Claflin 
V.  Continental  Works,  11  S.  E.  721,  85  Ga. 
28  (4).  47. 

3.  Under  the  undiq>uted  acts  of  the  present 
case,  as  disclosed  by  the  report  of  the  auditor 
to  whom  it  was  referred  with  a  view  to  bring- 
ing about  an  accounting  between  the  parties,  the 
defendant  company  was  liable  for  an  amount 
greater  than  that  for  which  a  decree  was  en« 
tered  aaalnst  It  in  the  court  below;  and  the 
Judge  01  that  court  did  not  commit  any  error 


206 


47  SOUTHfiASTBRN  BEPORTffiEL 


(Ga. 


whicb  was  prejadieia]  to  that  company,  either 
In  his  rulings  upon  the  questions  raised  by  the 
exceptionJEi  of  law  to  the  auditor's  report  or  in 
ordering  an  accounting  upon  an  equitable  basis 
more  favorable  to  the  defendant  than  it  had 
any  right,  under  the  strict  terms  of  the  law 
governing  its  liability,  to  demand  or  expect. 
N    (Syllabus  by  the  Court.) 

Error  flrom  Superior  Ooart,  Fulton  County; 
J.  H.  Lampkin,  Judge. 

Action  by  tbe  Wappoo  Mills  and  others 
against  the  Kennesaw  Guano  Ck>mpany. 
Judgment  for  plaintiffs.  Both  parties  bring 
error.  Judgment  on  main  bill  of  exceptions 
affirmed.    Gross-bill  of  exceptions  dismissed. 

Ellis,  Wimbish  &  Bills,  for  plaintiff  in  er- 
ror. D.  W.  Rountree,  for  defendants  in  er- 
ror. 

TURNER,  J.  Judgment  on  main  bill  of  ex- 
ceptions affirmed;  cross-bill  of  exceptions  dis- 
missed.   All  the  Justices  concurring. 


cm  Oa.  908) 

FRIAR  ▼.  CURRY,  ARRINGTON  &  00. 
(Supreme  Court  of  Georgia.    March  81,  1904L) 

▲PPBAI/— AtJTHOBITT    OF    ATTOBNET. 

1.  An  appeal  may  be  entered  by  an  attorney 
at  law  without  written  authority  so  to  do. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Benlen  Oonn« 
ty;  R.  G.  Mitchell,  Judge. 

Action  by  Curry/ Arrington  &  Co.  against 
E.  J.  Friar.  Judgment  for  plaintiffs.  From 
nn  order  overruling  a  certiorari,  defendant 
brings  error.   Affirmed. 

J.  A.  Alexander  and  J.  Z.  Jackson,  for 
plaintiff  in  error.  Hendricks  &  Harrison,  for 
defendants  in  error 

SIBIMONS,  0.  J.  The  trial  of  a  case  In  a 
Justice's  court  having  resulted  adversely  to 
the  plaintiffs,  they  entered  an  appeal  to 
a  jury  in  the  same  court  A  motion  was 
made  to  dismiss  this  appeal  on  the  ground 
that  it  had  been  filed  by  the  attorney  at  law 
of  the  appellants,  and  that  he  had  failed  to 
die  any  written  authority  to  do  so,  or  to 
T^how  a  ratification  by  the  appellants.  This 
uiotlon  was  overruled,  and  a  verdict  found 
for  the  plaintiffs.  Upon  certiorari,  complaint 
was  made  of  the  oTerruling  of  this  motion. 
The  Judge  of  the  superior  court  overruled 
the  certiorari,  and  the  plaintiff  in  certiorari 
excepted. 

Under  Civ.  Code  1895,  f  4467,  ••an  appeal 
may  be  entered  by  the  plaintiff  or  defendant 
in  person,  or  by  his  attorney  at  law  or  in 
fact,  and,  if  by  the  latter,  he  must  be  au- 
thorized in  writing,  which  authority  shall  be 
filed,"  etc.  "Under  this  section  an  appeal 
can  be  entered  only  by  the  party,  his  attor- 
ney at  law,  or  his  attorney  in  fact;  and  it  is 
essential  to  the  validity  of  an  appeal  entered 
uy  an  attorney  in  fact  that  the  authority  to 

^  L  Sm  Attorney  and  Client,  vol.  6.  Cent  Dig.  I 
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enter  the  appeal  should  be  in  writing  and 
filed."  Lovelady  v.  Franklin  Davis  Nursery 
Co.,  113  Ga.  326,  38  S.  B.  748.  The  require- 
ment as  to  written  authority  is  very  clearly 
applicable  to  attorneys  In  fact  onlj,  and  not 
to  attorneys  at  law.  The  latter  are  also  giv- 
en express  authority  by  Qlv,  Code,  S  4417,  to 
Und  their  clients  in  entering  appeals.  See, 
aldo,  section  4428.  That  an  attorney  at  law 
may  enter  an  appeal  without  written  authori- 
ty thus  clearly  appears,  and  the  Judgment  be- 
low must  be  affirmed.  All  the  Justices  con- 
curring. 

(119  Oa.  927) 
HARP  ▼.  SOUTHERN  RY.  00. 
(Supreme  Court  of  Georgia,    March  81*  1904.) 

CABBIKBS— EXPULSION   OV  PABSBNOEB— IiOST 
TICKET— PLEAOINO—AMSN  DMENT. 

1.  As  many  tickets  entitle  the  bearer  to  trans- 
portation, they  might  be  used  by  the  finder,  with 
the  result  that  two  could  ride  for  one  fiare,  if 
the  carrier  were  required  to  carry  a  passenger  ' 
who  has  lost  the  tieket  purchased  by  him. 

2.  A  passenger  who  loses  his  ticket  has  no 
right  to  be  carried  upon  making  or  offering  to 
make  proof  that  the  one  paid  for  has  been  lost. 
The  loss  falls  on  him,  and  not  on  the  carrier. 

3.  It  affirmatively  appears  from  the  allega- 
tions of  the  petition  tiiat  the  plaintiff  neither 
had  paid  nor  offered  to  pay  the  fare.  On  his 
failure  to  produce  a  ticket,  he  was  lawfully 
evicted. 

4.  Where  a  petition  has  been  dismissed  on  gen- 
eral demurrer,  and  the  judgment  thereon  has 
been  affirmed,  there  Is  nothing  to  amend  by ;  nor 
do  the  facts  here  call  for  tne  exercise  of  any 
discretional^  power  bv  this  court  to  grant  an 
order  allowing  the  plaintiff  to  amend  before  the 
entry  of  the  remittitur  In  the  trial  court. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clayton  Conn 
ty;  L.  8.  Roan,  Judge. 

Action  by  K.  D.  Harp,  by  his  next  friend* 
against  the  Southern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  bring? 
error.    AfiOrmed. 

Harp,  a  minor  of  18,  sued  the  Southern 
Railway  Company  for  a  wrongful  ejectment 
He  alleges  that  he  bought  a  ticket  entitling 
him  to  ride  from  Atlanta  to  Topeka  June- 
tion«  in  Upson  county,  on  the  line  of  defend- 
ant's road,  passing  through  Clayton;  that 
while  on  the  rear  platform  of  the  train  an 
employe  of  the  company  asked  him  how  far 
he  was  going,  whereupon  the  plaintiff  show- 
ed him  the  ticket;  that  the  employ^  looked 
at  it  and  handed  it  back  to  the  plaintiff, 
when  the  ticket  was  blown  out  of  plaintiff's 
hands;  .that  shortly  thereafter  the  conductor 
asked  the  plaintiff  for  his  ticket,  and  he,  in 
the  presence  of  the  employ^,  explained  the 
circumstances  of  its  loss,  the  employ^  cor- 
roborating his  statement;  that  notwithstand- 
ing this  fact  the  conductor  ordered  the  plain- 
tiff to  leave  the  train,  and  put  his  hand  on 
him  for  the  piurpoee  of  removing  plaintiff 
from  the  moving  car,  and,  to  prevent  being 
violently  ejected,  the  plaintiff  leaped  from 

f  1.  See  Carriers.  toL  9,  Cent  Dig.  |  lOSt 
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the  car»  running  at  from  10  to  15  miles  an 
hour,  about  half  a  mile  before  reaching 
Rlverdale;  that,  when  plaintiff  handed  the 
ticket  to  the  employ^  he  thought  the  latter 
was  the  conductor;  tliat  he  was  compelled 
to  walk  to  Atlanta,  14  or  15  miles;  that 
there  were  few  passengers  for  Topeka,  and 
that  it  would  have  been  easy  on  arriving  at 
Riverdale  for  the  conductor  to  have  tele- 
graphed to  Atlanta,  and  verified  petitioner's 
statement  that  he  had  purchased  the  ticket 
to  the  station  named;  that  petitioner  was 
young  and  unaccustomed  to  travel,  and  did 
not  have  sufficient  money  to  pay  his  fare 
from  Atlanta  to  Topeka  at  the  time  a  ticket 
was  demanded;  and  that  the  manner  of  bis 
ejection  was  aggravated  by  the  threats  and 
commands  of  the  conductor.  The  defendant 
demurred  generally  and  specially,  on  the 
grounds  that  there  was  ho  cause  of  action 
set  out;  that  the  petition  was  duplicitous; 
that  it  was  uncertain  whether  the  action  was 
for  an  Illegal  eviction,  or  for  an  abuse  of 
duty  in  a  lawful  eviction.  After  argument 
the  court  passed  an  order  reciting  that  **tbe 
plaintiff  admitted  that  the  suit  was  only  for 
the  wrongful  expulsion,  and  that  the  com- 
pany had  a  regulation  authorizing  conductors 
to  eject  passengers  who  neither  paid  fare  or 
produced  a  ticket,"  and  directing  that  the 
general  demurrer  to  the  original  and  amend- 
ed petition  be  sustained,  and  the  case  dis- 
missed. In  plaintiff's  brief,  be  requests  that, 
if  the  Judgment  be  affirmed,  leave  be  granted 
him  to  amend  by  alleging  that  the  conductor 
failed  to  demand  the  cash  fare. 

M.  D.  Womble  and  W.  R.  Hammond,  for 
plaintiff  in  error.  Dorsey,  Brewster  Sc  How- 
ell, Arthur  Heyman,  and  J.  B.  Hutcheson, 
for  defendant  in  error* 

LASiAR,  J.  This  suit  was  for  wrongful 
expulsion,  and  not  for  damages  Inflicted  up- 
on the  plaintiff  as  a  result  of  his  being  com- 
pelled to  alight  from  a  moving  train.  The 
fact  that  one  actually  purchased  a  ticket, 
ind  that  tibis  was  known  to  the  agent  who 
«ld  it,  or  to  the  gatekeeper  who  examined 
yp  to  empk>y6s  on  the  train  who  saw  it, 
would  not  relieve  the  i^assenger  of  the  obliga- 
tion to  surrender  it  to  the  conductor.  Tick- 
fits  vary  in  their  terms.  Some  ar^  good  Only 
dn  certain  trains;  others  only  on  particular 
dates;  others  require  validation.  The  mere 
fact  that  the  plaintiff  has  a  ticket  does  not, 
therefore,  necessarily  establish  his  right  to 
be  transported  on  a  given  train.  These  mat- 
ters must  be  passed  on  by  the  conductor,  and 
not  by  other  employte  who  are  not  charged 
with  this  duty  by  the  company.  When  the 
conductor  makes  his  demand,  he  is  entitled 
to  have  the  ticket  surrendered.  He  cannot 
be  required  to  bear  evidence  or  investigate 
tlie  bona  fldes  of  the  passeD/y^r's  etccuse  for 


Its  nondelivery,  nor  to  wait  until  he  arrives 
at  the  next  station,  and»  by  telegraphic  cor- 
respondence with  the  selling  agent,  under* 
take  to  verify  the  correctness  of  the  plain- 
tiff's statement,  or  determine  the  character 
and  validity  of  the  ticket  sold.  It  is  manifest 
that  such  course  would  necessarily  give  rise 
to  delay,  and  seriously  interfere  with  the 
operation  of  trains  and  the  rights  of  the 
traveling  public.  Had  the  plaintiff's  money 
blown  out  of  his  hand,  it  is  evident  that  his 
misfortune  would  have  to  fall  upon  himself, 
and  not  upon  the  company.  Such  loss  would 
not  have  prevented  his  lawful  eviction.  The 
same  result  would  follow  where  the  ticket 
itself  was  lost,  for  It  might  have  come  into 
the  hands  of  another,  and  the  company  might 
thereby  have  been  compelled  to  carry  two 
passengers  for  one  fare.  Besides,  any  rule 
allowing  an  excuse  as  a  substitute  for  a 
ticket  would. give  rise  to  so  much  uncertain- 
ty and  so  many  possibilities  of  fraud  that 
the  courts  have  uniformly  held  that  the  fail- 
ure to  pay  the  fare  or  produce  the  ticket 
warrants  an  eviction.  In  fact,  the  plaintiff 
in  error  concedes  the  general  rule  to  be  that 
the  passenger  must  produce  Ills  ticket,  pay 
his  fare,  or  suffer  expulsion.  He  insists, 
however,  that  the  special  circumstances  take 
this  case  out  of  the  general  rule.  We  fail 
to  And  any  case  warranting  such  a  holding. 
Tnose  cited  by  him,  including  Sloane  v.  Rail- 
road C9.  (Cal.)  44  Pac.  320,  82  L.  R.  A.  193. 
and  Scofleld  v.  Pennsylvania  Co.,  112  Fed. 
«55,  60  O.  C.  A.  553,  56  L.  R.  A.  224,  as 
well  as  Pullman  P.  C.  Go.  v.  Reed,  75  111. 


125,  20  Am.  Rep.  282,  were  on  facts  essential- 
ly different  See,  on  the  general  subject,  L. 
&  N.  R.  Ck>.  V.  Fleming,  14  Lea,  128;  Rogers 
V.  AUantlc  City  R.  Co.  (S,  J,  Sup.)  34  Atl. 
11;  Fetter  on  Carriers,  \  279.  Compare 
Southern  Ry.  Co.  v.  De  Saussure,  116  Qa.  53, 
42  S.  E.  479;  G.  S.  &  F.  Ry.  Co.  v.  Asmore. 
88  Ga.  529,  15  S.  E.  13,  16  L.  R.  A.  53. 

Pleadings  are  to  t>e  more  strictly  construed 
against  the  pleader.  Here  it  affirmatively 
appears  that  plaintiff  did  not  have  funds 
with  which  to  pay  the  cash  fare.  The  gen- 
eral demurrer  having  been  sustained,  and 
the  judgment  affirmed  here,  there  is  nothing 
to  amend  by.  It  is  not  like  the  case  where 
the  demurrer  was  overruled  in  the  lower 
court,  and  the  Judgment  reversed,  nor  like 
the  case  where  the  demurrer  was  sustained 
or  should  have  been  sustained  only  on  a 
special  ground,  not  concluding  the  merits. 
Central  R.  v.  Patterson,  87  Ga.  646,  13  S. 
B.  525;  Savannah  Ry.  v.  Chaney,  102  Ga. 
817,  80  S.  E.  437;  Brown  v.  Bowman,  119 
Ga.  168»  46  .8.  B.  410.  There  is  nothing 
in  the  facts  here  to  require  the  exercise  of 
any  discretionary  power  by  this  court  to  per- 
mit such  amendment. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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LOYD  ▼.  ANDERSON. 

(Supreme  Court  of  Georgia. '  March  80,  1904.) 

PLSADINO  AND  PBOOF— VABIANCX. 

1.  This  being  a  suit  for  a  balance  alleged  to 
be  due  on  an  open  account,  wherein  the  defend- 
ant was  charged  with  a  cash  item  and  credited 
with  various  amounts  representing  the  value  of 
certain  timber  accepted  in  part  payment,  and 
the  evidence  adduced  at  the  trial  disclosing  that 
the  plaintifiTs  cause  of  action  (if  any)  was  for 
a  breach  of  a  covenant  with  respect  to  the  num- 
ber of  feet  in  a  quantity  of  hewn  timber  sold 
and  delivered  to  him  for  cash,  under  an  agree- 
ment between  himself  and  the  defendant  to  abide 
by  a  measurement  of  the  Umber  subsequently  to 
be  made  by  a  disinterested  third  person,  a  re- 
covery in  favor  of  the  plaintiff  was  unwarranted, 
be  having  failed  to  prove  his  case  as  laid. 

(Syllabus  by  the  Court) 

Brror  from  City  0)urt  of  Wrlghtsyille;  V. 
B.  Robinson,  Judge. 

Action  by  J.  T.  Anderson  against  B.  F. 
Loyd.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

J.  li.  Kent  for  plaintiff  in  error.  Wm. 
Falrclotb,  for  defendant  in  error. 

TURNER,  J.  Judgment  reversed.  All  the 
Justices  concurring. 


019  Qa.  901) 

SCHOFIELD  MFG.  (X).  ▼.  COCHRAN. 
(Supreme  (Dourt  of  Georgia.    March  31,  1904.) 

BANKS-H2SNBBAL   DEPOSny-TAILUBB  OF  BANK 
— PBIOBITIES. 

1.  One  desiring  to  purchase  goods  which  had 
been  pledged  as  security  for  a  debt  was  required 
by  the  pledgee,  as  a  condition  precedent  to  the 
release  of  the  goods,  to  deposit  the  purchase 
price  to  his  account  in  a  named  bank,  and  to 
'save  him  harmless  in  the  transaction."  Ac- 
cordingly the  purchaser  deposited  to  the  credit 
of  the  pledgee  in  the  bank  designated  a  draft 
drawn  on  a  bank  In  another  city  for  the  amount 
in  question.  It  was  known  to  the  officers  of  the 
bank  first  mentioned  that  the  sole  purpose  of  the 
draft  and  deposit  was  to  obtain  the  release  of 
the  goods  from  the  custody  of  the  pledgee,  but 
no  special  instructions  were  given  them  in  re- 
card  to  the  funds  so  deposited.  The  draft  was 
forwarded  for  collection  and  was  duly  paid,  but 
before  the  money  was  returned  to  the  bank  in 
which  it  was  deposited,  that  bank  failed,  and 
was  placed  in  the  hands  of  a  receiver.  The  pur- 
chaser of  the  goods,  in  accordance  with  his  agree- 
ment paid  the  amount  of  the  draft  to  the 
pledgee,  and  brought  suit  a^inst  the  depositary 
bank.  Held,  that  the  deposit  to  the  account  of 
the  pledgee  was  a  general,  and  not  a  special, 
deposit,  and  did  not  entitie  the  purchaser,  who 
was  subrogated  to  the  rights  of  the  pledgee,  to 
priority  over  the  claims  of  other  general  de- 
positors. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pike  CV)unty; 
E.  J.  Reagan,  Judge. 

Proceedings  between  the  Schofleld  Manu- 
facturing Company  and  T.  W.  Ck)chran,  re- 
ceiver of  the  New  South  Savings  Bank. 
Judgment  for  receiyer,  and  plaintiff  brings 
error.    Affirmed* 


W.  W.  Lambdln  and  Erwin  &  Callaway, 
for  plaintiff  in  error.  Allen  &  Tisiuger,  for 
defendant  in  error. 

CANDLER,  J.  The  Schofleld  Manufaptinv 
ing  0>mpany,  of  Macon,  desired  to  purchase 
some  yams  of  a  manufacturer  in  Bames- 
vllle.  The  goods,  however,  were  in  the  poe- 
session  of  the  Barnesville  agent  of  the  Ex- 
port Storage  Company,  of  Cincinnati,  wba 
held  them  as  security  for  a  loan,  and  the 
consent  of  that  company  was  necessary  to 
the  completion  of  the  sale.  A  representative 
of  the  Schofleld  Company,  who  had  gone  ta 
Barnesville  in  the  interest  of  his  company, 
drew  a  draft  on  a  Macon  bank  for  $30^36, 
the  purchase  price  of  the  yama,  payable  Uy 
the  order  of  the  cashier  of  the  New  South 
Savings  Bank,  of  Barnesville.  The  Macon 
bank  having  notified  the  bank  in  Barnesville 
by  telegraph  that  the  draft  would  be  paid 
when  presented,  a  duplicate  deposit  slip  was 
issued  to  the  agent  in  Barnesville  of  the  Ex- 
port Storage  Company  for  the  amount  of  tlie 
draft  Notwithstanding  this  deposit,  the 
agent  refused  to  release  the  goods  until  ex- 
press authority  to  do  so  was  given  him  by 
his  superiors.  The  president  of  the  Scho- 
field  Company  then  had  a  communication  by 
telephone  with  Black,  the  Atianta  represen- 
tative of  the  Export  Storage  Company,  who 
seems  to  have  had  authority  in  the  matter; 
and  Black  agreed  to  release  the  yams,  pro- 
vided the  Schofield  CV)mpany  would  place  the 
amount  of  the  purchase  price  to  his  credit  in 
the  New  South  Savings  Bank,  and  agree  to 
''save  him  harmless  in  the  transaction."  In 
accordance  with  this  agreement,  the  presi- 
dent of  the  Schofleld  Company  directed  the 
president  of  the  New  South  Savings  Bank  to 
transfer  the  deposit  already  made  to  the  ac- 
count of  Black,  and  duplicate  deposit  slips 
were  accordingly  made  out  for  the  amount 
in  question  in  the  name  of  C.  H.  Black, 
agent  The  purpose  of  the  draft  and  the  de- 
posit seems  to  have  been  made  known  to  the 
president  of  the  Barnesville  bank.  The 
draft  was  forwarded  bj  the  New  South  Sav- 
ings Bank  to  its  Atlanta  corresiK>ndent 
which  in  due  course  forwarded  it  to  Macon, 
where  it  was  paid;  but  before  the  money 
was  returned  to  Barnesville  the  New  South 
Savings  Bank  was  placed  in  the  hands  of  a 
receiver.  The  Schofleld  Manufacturing  Ck>m- 
pany  paid  Black  the  amount  of  the  draft, 
and  filed  an  Intervention  in  the  suit  against 
the  New  South  Savings  Bank,  claiming  that 
the  deposit  was  received  while  the  bank  was 
in  an  Insolvent  condition,  and  known  so  to 
be  by  its  ofiacers;  that  it  was  a  special  de- 
posit. In  the  nature  of  a  bailment;  which  did 
not  create  the  relation  of  debtor  and  creditor 
between  the  parties;  and  that  it  was  entitled 
to  preference  over  the  creditors  of  the  bank 
in  the  payment  of  the  amount  of  the  draft 
By  agreement  the  case  was  heard  by  the 
Judge  without  a  Jury,  and  it  was  "ordered, 
considered,  and  adjudged  that  the  interven- 
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CTp  the  Scliofleld  Siannftictiirliig  Gompany,  is 
not  entitled  to  a  preference  over  ttie  other 
creditors  or  the  New  South  Savings  Bank  in 
any  of  the  fonds  in  the  hands  of  the  receiv- 
er, and  Judgment  is  therefore  rendered  in  fa- 
vor of  the  receive,  T.  W.  Oochran,  on  the 
guestiton  of  priority;  but  the  intervener,  hav- 
ing paid  to  G.  H.  Black,  agent,  the  amount  of 
said  deposit,  is  subrogated  to  the  rights  of 
said  Black,  agent  which  are  simply  to  have 
a  general  Judgment  against  the  New  South 
Savings  Bank  for  the  sum  of  $306.38.**  The 
intervener  excepted,  assigning  error  on  the 
refusal  of  the  court  to  give  its  claim  priority 
over  the  other  claims  against  the  bank. 

We  are  clear  that  the  Judgment  complain- 
ed of  was  in  exact  accord  with  the  Uw  as 
applied  to  the  facts  disclosed  by  the  record. 
There  is  nothing  in  the  evidence  to  show  that 
the  deposit  made  to  Black's  account  was  a 
special  deposit,  or  even  what  is  sometimes 
called  in  banking  law  a  "deposit  for  a  spe* 
dflc  purpose."  A  special  deposit  is  a  bail- 
ment, and  implies  a  setting  apart  of  the  spe- 
dfie  money  or  chattel  deposited,  to  l>e  itself 
returned  on  demand.  1  Morse,  Banks  & 
Banking  (4th  Ed.)  U  191,  183.  Plainly,  there 
was  no  such  understanding  between  the  par- 
ties in  the  present  case.  Nor  was  the  depos- 
it one  for  a  specific  purpose,  any  more  than 
IS  every  general  deposit  which  is  made  for 
the  specific  purpose  of  having  the  bank  keep 
the  money  safely  and  return  it  on  demand  to 
the  one  for  whose  account  the  deposit  was 
made.  No  special  instructions  were  given 
the  bank  ofllcials  as  to  how,  when,  or  under 
wh£Lt  circumstances  the  money  deposited 
was  to  be  paid  to  Black.  From  aught  that 
appears,  it  was  to  be  held  subject  to  his 
check,  and  he  was  at  liberty  to  withdraw  it 
in  whole  or  in  part,  or  to  add  to  it  by  mak- 
ing other  deports,  as  he  might  see  fit.  The 
fact  that  the  president  of  the  bank  knew 
that  the  payment  to  Black  was  being  made 
for  the  sole  purpose  of  releasing  the  yams 
purchased  by  the  plaintiff  has  no  bearing 
upon  the  character  of  the  deposit.  The  rea- 
sons which  infiuenced  the  plaintiff  to  make 
the  deposit  to  Black's  credit  were,  in  the  ab- 
sence of  special  instructions  on  the  subject, 
of  not  the  slightest  concern  to  the  bank,  and 
could  not  alter  its  relation  to  Black,  or  affect 
the  nature  of  the  transaction  as  a  general 
deposit  in  the  ordinary  course  of  business. 
Consequently  Biack  became  its  creditor  to 
the  amount  of  the  draft  collected,  on  the 
same  footing  with  other  general  depositors 
of  the  bank;  and  the  Schofield  Manufactur- 
ing Company,  which,  by  virtue  of  its  agree- 
ment with  Black,  simply  stepped  into  his 
shoes,  had  no  right  to  a  preference  over  the 
other  creditors  of  the  bank.  See,  on  this 
general  subject,  Tiedeman  v.  Imperial  Fer- 
tiliser Co.,  109  Ga.  661,  34  8.  S.  90&;  Ober  w. 
Cochran,  118  Qa.  886,  46  S.  B.  382. 

In  view  of  this  ruling,  it  is  unnecessary  to 
«s  farther  and  discuss  Questions  argued  In 
478J&-^14 


the  briefs  of  counsel  on  the  assumption  that 
the  deposit  was  a  special  one.  If  it  was  not 
a  special  deposit,  it  can,  of  course,  make  no 
difference  whether  the  fund  in  question  was 
sufficlentiy  traced  to  permit  of  the  Judgment 
prayed  for  by  the  plaintiff.  We  find  no  er- 
ror in  the  Judgment  rendered  by  the  court 
below. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  SIMMONS,  a  J.,  disqualified. 


(11»  Oa.  9U) 
BBNTLBt   St  al.   v.   GRUMMET   ft   HAM- 
ILTON. 
(Supreme  Court  of  Georgia.    March  31,  1804.) 

UUrrATIONS— AMENDMENT    OF    PLEADINO— 
EJECTMENT— DEB  O—F0BQEBT~BVIDENCK. 

1.  When,  in  an  action  of  ejectment,  the  dec- 
laration la  amended  by  laving  an  entirely  new 
demise,  the  statute  of  limitations,  relatively  to 
the  plaintiffs  right  to  recover,  runs  in  favor  of 
the  defendant  until  the  date  of  the  filing  of  sndi 
amendment. 

2.  Where  a  proceeding  in  the  superior  court, 
brought  under  our  uniform  procedure  act,  is 
partly  legal  and  partly  equitable,  the  legal 
branch  of  the  case  should  be  controlled  as  far 
as  possible  by  the  legal  principles  which  would 
have  applied,  had  it  been  the  basis  of  a  separate 
proceeding. 

3.  Where  such  a  proceeding  for  both  legal  and 
equitable  relief  embraces  what  amounts  to  a 
suit  in  ejectment  for  land,  and  an  amendment 
is  subsequently  filed  which  lays  an  entirely  new 
demise,  such  amendment,  relatively  to  the  stat- 
ute of  limitations,  does  not  relate  back  to  the 
date  of  the  filing  of  the  original  petition,  but 
should  be  tried  as  of  the  date  of  (he  filing  of  the 
amendment. 

4.  Where  a  deed  is  introduced  in  evidence  and 
attacked  as  a  forgery,  and  ft  is  shown  by  strong 
and  uncontradicted  evidence  that  the  blank  on 
which  it  is  written  was  printed  long  after  the 
death  of  the  party  by  whom  the  deed  punrarts 
to  have  been  executeo,  a  finding  that  such  deed 
is  genuine  is  without  evidence  to  support  It 
and  should  be  set  aside. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Wilcox  County; 
D.  M.  Roberts,  Judge. 

Suit  by  W.  H.  Bentley  and  others  against 
Cmmmey  &  Hamilton.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed in  part 

J.  W.  Haygood  and  Eldridge  CuttB,  for 
plaintiffs  in  error.  J.  L.  Bankston  and  J.  H. 
Martin,  for  defendants  in  error. 

SIMMGNS,  G.  J.  An  equitable  petition 
was  filed  in  the  superior  court  of  Wilcox 
county  by  William  H.  Bentley,  F.  A.  Bentley, 
Mary  B.  Denison,  Roxie  A.  Lynd,  and  the 
children  of  Elizabeth  Higglns,  seeking  to  re- 
cover certain  lots  of  land  hereinafter  desig- 
nated as  lots  11,  12,  and  13,  to  have  certain 
deeds  canceled  as  clouds  upon  petitioners'  ti- 
tle, to  recover  damages  for  alleged  trespasses 
upon  the  land,  and  to  restrain  further  trespass 
by  the  defendants.    This  petition  was  amend 
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ed  bf  niuerttBfT  another  lot  (No.  10),  adopt- 
tag  9M  to  this  lot  the  prayers  made  in  the 
orfgiDal  petitiOD  for  the  recovery  of  the  other 
lots  and  f<Mr  damages.  Upon  the  trial  there 
was  a  rerdict  for  the  defendants.  The  phiin- 
tiffs  mored  for  a  new  trial  npon  the  groonds 
that  the  verdict  was  contrary  to  law  and  tlie 
evidence  and  without  evidence  to  support  it. 
The  motion  was  overruled,  and  the  plaintiffs 
excepted. 

At  the  outset  it  may  be  stated  that  the 
defendants  did  not  show  a  good  paper  title 
to  the  land  Involved  In  this  case.  As  to  lots 
10,  11,  and  12,  they  showed  a  ciiain  of  title 
from  a  man  who  was  not  shown  ever  to  liave 
had  either  title  or  possession.  As  to  lot  13, 
they  introduced  deeds  showing  a  chain  of  ti- 
tle from  the  state  of  Georgia,  but  the  deed 
from  the  state's  grantee  was  attacked  as  a 
forgery,  and  the  eridence  was  such  that  the 
Jury  could  not  lawfully  have  found  the  deed 
to  be  genuine.  The  court  below,  however, 
overruled  the  motion  for  new  trial,  upon  the 
ground  that  the  defendants  showed  a  good 
prescriptive  title. 

The  original  petition  was  filed  on  March 

4,  1895,  and  the  amendment  adding  lot  10  to 
those  sued  for  was  allowed  on  September  24, 
1895.  Under  these  pleadings,  the  petition- 
ers claimed  as  heirs  at  law  of  M.  A.  Bent- 
ley,  to  whom  the  state  had  granted  these 
lots  of  land.  It  was  alleged  that  the  peti- 
tioners were  his  only  heirs  at  law,  except  O. 

5.  Bentley  and  M.  A.  Bentley's  mother,  and 
that  the  latter  had  died  prior  to  the  bringing 
of  the  suit  There  was  no  allegation  that  the 
mother,  Bachel  H.  Bentley,  had  died  testate 
or  intestate,  or  as  to  who  were  her  hein. 
There  was  certainly  no  express  claim  to  her 
share  of  the  estate  by  the  petitioners  as  her 
heirs,  and  no  intimation  that  she  had  ever 
had  any  interest  in  the  lands,  except  as  her 
son's  heir.  The  abstract  of  title  attached  to 
the  petition  was  thoroughly  consistent  with 
the  body  of  the  instrument  It  showed  the 
grant  by  the  state  to  M.  A.  Bentley,  the  lat- 
ter's  death,  and  that  petitioners  w^re  his  heirs 
at  law.  On  the  trial  of  the  case  the  defend- 
ants introduced  in  evidence  a  deed  convey- 
ing lots  10,  11,  and  12  to  Bachel  H.  Bentley, 
executed  by  four  of  the  petitioners,  the  par- 
ents of  the  other  three,  under  whom  they 
claimed,  and  O.  8.  Bentley.  The  petitioners 
thereupon  filed  an  amendment  to  their  peti- 
tion, which  alleged  that  the  deed  was  a  for- 
gery, and  that  at  the  time  of  its  date  (1856) 
two  of  the  petitioners  whose  names  appeared 
as  signing  it  were  minors.  This  amendment 
also  alleged  that  petitioners  were  the  only 
heirs  at  law  bf  Bachel  EL  Bentley,  except  O. 
S.  Bentl^  and  one  Harriet  Dhnmick,  and 
that  If  the  lands  were  ever  conveyed  to 
Rachel  H.  Bentley,  they  were  Inherited  from 
her  by  the  petitioners  as  her  heirs.  The 
amendment  praySd  that  if  the  conveyance 
to  Bachel  H.  BeuQey  be  upheld,  petitioners 
recover  as  her  heirs  all  of  the  lands,  except 
the  undivided  interest  of  O.  S.  Bentley  and 


Harriet  Dimmidt  Tbto  anfendment  was  al- 
lowed on  September  18^  1902— more  than  sev- 
en years  after  the  filing  of  the  original  peti- 
tion. In  the  original  petition  It  was  alleged 
that  the  defendants  were  in  possession  of  the 
lands  sued  for,  and  were  asserting  title  there- 
ta  It  Is  troe.  the  petitioners  referred  to  the 
defendants  as  holding  under  a  "pretended 
dalm  of  right**  and  alleged  that  the  title  of 
d^endants  was  '^fraodulent  and  void  in  so 
far  as  it  may  affect  the  title  at  petitioners**; 
but  the  petition,  taken  as  a  whole,  dearly 
means  simply  that  the  defendants'  claim 
was  not  good  as  a  paper  title  against  the  bet-  - 
ter  title  of  the  petitioners.  It  shows  that  the 
defendants  entered  under  a  claim  of  right 
exercised  acts  of  ownership  and  control,  and 
held  adversely  under  deeds  which  were  good 
as  color.  These  allegations  were  admitted  by 
the  answer.  The  amendment  allowed  in  Sep- 
tember, 1895,  was  by  consent  While  it  is 
very  brief  and  not  very  explicit  It  was 
deariy  intended  to  adopt  as  to  lot  10  aH  the 
all^^tions  made  as  to  the  other  lots  in  the 
(original  petition.  The  evidence  showed  that 
the  defendants  held  under  deeds  which  were 
good  as  color  of  title.  The  Jury,  by  tbe  ver- 
dict found  that  the  deed  to  Bachri  EL  Bent- 
ley by  the  other  heirs  was  genuine.  Such  a 
findhig  was  fully  authorized  by  the  evidence, 
as  was  also  a  finding  that  if  two  of  the 
petitioners  were  minors  when  they  signed 
this  deed,  they  were  estopped  l^  long  ac- 
quiescence to  set  up  their  minority  to  defeat 
it  Thus  SB  to  the  lots  embraced  in  this 
deed— lots  10,  U,  and  12— the  plaintiffs  must 
be  held  to  have  no  rights  as  heirs  of  M.  A« 
Bentley,  but  must  rely  upon  the  title,  bb  set 
up  in  their  amendment  derived  from  Bachel 
H.  Bentley.  Agakst  this  the  defendants  set 
up  a  prescriptive  title  based  upon  the  deeds 
to  them  introduced  in  evidence,  and  dating 
back  many  years,  together  with  the  posses- 
sion under  a  dalm  of  right  alleged  by  the  pe- 
titioners, and  admitted  by  the  answer.  If 
the  amendment  made  in  1902  related  back  to 
the  filing  of  the  original  petition,  then  there 
was  not  suffident  evidence  to  show  a  pre- 
scriptive title  in  the  defendants  prior  to  that 
timeu  If,  however,  tbe  amendment  amounted 
to  a  new  demise,,  and  the  case  should  be 
tried  as  to  it  as  though  the  action  had  been 
commenced  at  the  date  of  its  filing,  then  the 
defendants'  title  by  prescription  had  ripened 
as' to  the  lots  to  which  this  amendment  re- 
lated. 

In  the  first  place,  we  are  clear  that  the 
amendment  amounted  to  a  new  demise.  As 
above  stated,  the  original  petition  did  not 
show  who  were  the  heirs  of  Bachel  H,  Bent- 
ley, nor  whether  she  had  died  testate  or  In- 
testate; the  petitioners  did  not  set  op  any 
claim  under  her  as  her  heirs;  and  the  ab- 
stract was  based  upon  their  Inheritance  from 
M.  A.  Bentloy.  Tbe  amendment  under  con- 
sideration set  up  that  the  petitioners  were 
her  h^s,  and  that  there  were  no  other  heirs 
except  O,  a  Bentley,  who  bad  been  named 
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In  the  original  petltloKi  as  an  heir  of  Bf.  A. 
Bentley;  and  Harriet  Dlmmick,  to  whom  no 
reference  had  been  made  in  the  original  petl* 
tftMi.  The  original  petition  claimed  xmder 
M.  A.  Bentl^  directly  upon  the  ground  that 
the  petltioBers  were  hie  heirs  at  law.  The 
amendment  set  up  a  claim  by  petitioners  un* 
der  a  deed  by  them  to  Rachel  H*  Bentley, 
and  their  Inheiltance  from  her  as  her  heirs. 
Hence  the  amendment  clearly  set  up  a  new 
demise;  It  Is  well  established  that  when, 
in  an  action  of  ejectment,  "the  declaration  is 
amended  by  laying  an  entirely  new  demise, 
the  case  as  to  It  sbotdd  be  tried  as  though 
the  action  had  not  been  commenced  until 
the  date  upon  which  the  amendment  Inbo- 
ducing  this  demise  was  filed,  and,  relatively 
to  the  plaintiflT's  right  to  recoTer,  the  stat* 
ntes  of  prescription  would  run  in  fayor  of 
the  defendant  until  that  date."  Burbage  r. 
Fitzgerald,  96  Ga.  582,  25  S.  B.  554.  Does 
this  rule  apply  in  any  saye  suits  in  eject* 
ment?  Does  It  apply  in  the  present  caseT 
The  uniform  procedure  act  of  1687  confer- 
red upon  the  superior  court  Jurisdiction  to 
hear  and  determine  any  cause  of  action, 
whethtf  legal  or  equitable  or  both.  If  the 
cause  of  action  is  purely  legal,  it  is  tried 
upon  legal  principles.  If  it  is  purely  equi- 
table; equitable  principles  are  applied  In 
the  trial.  If  It  is  partly  legal  and  partly 
equitable,  both  legal  and  equitable  principles 
are  applied.  De  Lacy  y.  Hurst,  88  6a.  229; 
9  8.  E.  1052.  The  present  proceeding  was 
partly  equitable,  for  It  sought  an  injunction, 
and  prayed  that  trertain  deeds  be  canceled. 
It  was  also  partly  legal,  for  It  sought  dam- 
ages and  prayed  for  the  recovery  of  land. 
Its  legal  features  should  be  governed  by  legal 
principles.  One  of  these  features  amounted 
practically  to  a  suit  in  ejectment,  and  in  its 
trial  the  court  should  apply  the  legal  prin- 
ciples applicable  to  suits  in  ejectment  That 
tbe  plaintiffs,  instead  of  filing  seveml  suits, 
bave  seen  fit  to  combine  their  suit  for  land 
v^ith  certain  equitable  proceedings,  and  bring 
all  in  one  action,  is  no  reason  for  changing 
the  rules  and  principles  applicable  to  each 
branch  of  the  cause  of  action.  On  the  con- 
trary, each  should  be  controlled  as  far  as 
fiosBlble  by  the  principles  which  would  have 
been  applicable,  had  it  been  made  the  basis 
of  a  separate  proceeding.  We  think  that  the 
rule  above  stated  as  applicable  to  suits  In 
ejectment  should  be  none  the  less  applied 
when  the  action  is  not  only  for  the  recovery 
of  land,  but  also  for  other  relief  which  Is  of 
an  equitable  nature.  The  amendment  set- 
ting up  a  new  demise  shbuld  be  treated,  as 
to  the  ejectment  feature  of  the  case,  as  not 
relating  back  to  the  filing  of  the  original  peti- 
tion, but,  relatively  to  the  plaintiffs*  right  to 
recover  on  the  new  demise  set  up  In  such 
amendment,  as  though  the  suit  had  been  filed 
at  the  time  the  amendment  was  allowed.  In 
the  present  case,  therefore,  relatively  to  the 
petitioners'  claim  as  heirs  at  law  of  Rachel 
H.  Bentley,  prescription  ran  In  favor  of  the 


defendants  until  the  date  of  the  allowance* 
of  the  amendment.  As  this  was  more  than 
seven  years  after  the  filing  of  the  original 
petition,  when  the  pleadings  showed  the  de- 
fendants to  be  In  possession  under  a  claim 
of  right,  the  defendants'  title  by  prescrip- 
tion under  color  of  title  had  ripened,  and  the 
verdict  as  to  lots  10,  11,  and  12  was  fully 
authorized  by  the  evidence. 

2..  Inasmuch  as  lot  18  was  not  embraced 
In  the  deed  to  Bachel  H.  Bentley,  the  peti- 
tioners Inherited  an  undivided  interest  In  It 
directly  from  M.  A.  Bentley.    This  interest 
fhey  werp  entitled  to  recover  under  the  orig- 
inal petition,  unless  the  defendants  could 
show  a  title  which  would  prevail  against 
that  set  up  in  tbe  petition.    As  to  this  lot  the 
action  was  tried  as  of  the  time  of  tbe  filing 
of  the  original  petition,  and  a  prescriptive 
title  could  not  ripen  subsequently  to  that 
time.   We  have  carefully  examined  the  brief 
of  evidence,  and  find  no  evidence  whatever 
upon  which  to  base  a  finding  that  the  de- 
fendants had  acquired  such  a  prescriptive 
title  prior  to  tbe  filing  of  the  petition.     It 
was  argued,  however,  that  the  defendants 
had  showed  a  deed  from  M.  A.  Bentley,  and 
that,  while  tiiis  deed  had  been  attacked  as  a 
forgery,  the  jury  had  decided  it  to  be  gen- 
uine.   The  deed  was  dated  in  1846,  and  was 
upon  a  printed  form  or  blank.    It  was  shown 
that  the  style  of  type  used  had  never  been 
made  until  1875— long  after  the  death  of  the 
alleged  grantor  in  the  deed.     Copies  of  tbe 
letters  patent  for  this  design  of  type  were 
also  introduced,  and  showed  that  they  bad 
been  granted  in  1875.    The  only  other  evi- 
dence relative  to  this  issue  was  that  of  a 
witness  who  swore  that  the  signature  ap- 
pearing on  the  deed  as  that  of  one  of  the 
witnesses  was  not  genuine.    To  rebut  this 
itormidable  showing  there  was  not  one  word 
of  evidence.    The  defendants  relied  upon  the 
deed  itself,  and  upon  that  alone,  and  now 
urge  that  this  was  an  issue  of  fact  which 
should  be  left  to  the  Jury.    To  this  we  can- 
not agree.    Whether  or  not  a  deed  is  a  for- 
gery is  a  question  of  fact  which  should  usu- 
ally be  left  to  the  jury.     But  here  the  jury 
could  not  lawfully  find  that  the  deed  was 
genuine.     Such   a    finding    was    absolutely 
without  evidence  to  sustain  it,  and  must  be 
set  aside.     It  was  established  by  uncontra- 
dicted evidence— by  witnesses  in  positions  to 
know— that  the  printed  form  or  blank  could 
not  be  older  than  the  year  1875.    This  being 
established,  the  Jury  could  not  properly   or 
lawfully  find  that  the  deed  filled  out  thereon 
was  executed  in  1846,  or  at  any  other  time 
prior  to  the  death  of  the  grantor  in  1854. 
This  is  especially  true  where  the  only  other 
evidence  bearing  on  the  issue  was  against 
the  genuineness  of  the  deed.    This  deed  bti- 
Ing  a  forgery,  and  the  defendants  having 
failed  to  show  any  prescriptive  title  to    lot 
13,  the  petitioners'  title,  as  to  their   unai- 
vided  interests,  should  have  prevailed.      -vVc 
accordingly  affirm  the  Judgment  below  a  a  to 
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lots  10,  11,  and  12,  but  reverse  It  as  to  the 
petitioners'  Interests  In  lot  13. 

Judgment  affirmed  In  part,  and  reversed 
In  part  All  tlie  Justices  concurring,  ex- 
cept FISH,  P.  J^  dlsquallfled. 


019  G&.  909) 

VALDOSTA  GUANO  CO.  ▼.  HART  et  aU 
(Supreme  Court  of  Georgia.    March  31,  1904.) 

GLAIH   CASES  —  UEBOEB— WBIT  OF   ERBOB— DI8- 
ICISSAL— BIIX  OF  EXCEPTIONS. 

1.  Where  an  execution  ia  levied  upon  two 
separate  tracts  of  land,  and  two  different  claims 
are  filed — one  person  claiming  one  of  the  tracts 
levied  upon,  and  another  person  the  other  tract 
^the  trial  of  the  two  claim  cases  together  by 
consent  of  all  the  parties  does  not  merge  the 
two  cases  into  one. 

2.  Where  in  such  cases  the  judge  below,  on 
motion  of  the  claimants,  dismisses  the  levy  as 
excessive,  passing  but  one  order  of  dismissal 
this  order  is  in  effect  equivalent  to  a  similar  or- 
der in  each  case  (Western  Assurance  Co.  v. 
Way,  27  S.  B.  167,  98  Ga.  746),  and  the  plain- 
tiff has  the  right  to  sue  out  a  separate  bill  of 
exceptions  in  each  case.  Where,  nowever,  the 
plaintiff  seeks  by  a  single  bill  of  exceptions  to 
review  the  ruling  in  both  cases,  the  writ  of  «Tor 
must  be  dismissed  for  want  of  jurisdiction  in 
this  court  to  entertain  it  Brown  v.  Railroad 
Co.,  43  8.  E.  496,  117  Ga.  22%  and  Center  v. 
Paper  Ca,  Id.,  and  citations. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Brooks  County; 
R.  G.  MitcheU,  Judge. 

Claim  case  between  the  Yaldosta  Guano 
Company  and  Mattle  Hart  and  others.  From 
a  judgment  for  claimants,  plaintiff  brings  er- 
ror.   Dismissed. 

Bennet  ft  Bennet  for 'plaintiff  in  error. 
A.  T.  Woodward  'and  L.  W.  Branch*  for  de- 
fendants in  error* 

SIMMONS,  C.  J.  Writ  of  error  dlsmiased. 
All  the  Justices  concurring. 


(119  Oa.  M7) 

DU  YALL  ▼.  NORRI6  et  al. 
(Supreme  Court  of  Georgia.    March  SU  lOOi.) 

▼OLURTABT    PATHENTS— BEOOVEBT    BACK. 

1.  Voluntary  payments,  though  illegally  de- 
manded, cannot  oe  recovered  back.  But  a  pay- 
ment made  for  the  purpose  of  recovering  pos- 
session of  personal  property  wrongfully  detain- 
ed is  not  voluntary,  ana  may  be  recovered  back. 
Especially  is  this  true  when  the  owner  does  not 
know  and  cannot  ascertain  who  has  possession 
of  the  property,  but  makes  the  payment  to  a 
third  person,  to  be  used  in  securing  the  release 
of  the  goods. 

(Syllabus  by  the  Court.) 

Error  from  Superior  (}ourt  Richmond 
County;   W.  T.  Gary,  Judge. 

Action  by  Mamie  Du  Vail  against  M.  J. 
Norris  and  another.  Judgment  for  plaintiff 
before  a  Justice  was  reversed  on  certiorari, 
and  she  brings  error.   Reversed, 

J.  J.  Zachry,  for  plaintiff  in  error,  C.  Heii> 
Tj  Cohen,  for  defendants  in  error. 


COBB,  J.  This  was  an  action. to  recover 
back  money  alleged  to  have  been  paid  in  con- 
sequence of  an  illegal  demand  therefor.  The 
case  originated  in  a  Justice's  court,  where 
a  Judgment  was  rendered  in  favor  of  the 
plaintiff.  This  Judgment  was  set  aside  by 
the  superior  court  on  the  hearing  of  a  cer- 
tiorari sued  out  by  the  defendants.  The  un- 
disputed facts  of  the  case,  as  shown  by  the 
answer  of  the  magistrate,  were,  in  substance^ 
as  follows:  Plaintiff  lost  a  diamond  ring, 
and,  supposing  that  the  ring  had  been  stolen, 
reported  the  matter  to  the  chief  of  police, 
telling  him  whom  she  suspected.  The  chief 
put  a  detective  to  work  on  the  case,  and  in 
a  short  time  the  ring  vras  located  in  a  pawn- 
broker's shop.  Some  days  after  reporting  the 
loss  of  the  ring,  plaintifl  met  the  chief  of 
police,  when  he  stated  to  her,  in  effect,  that 
he  knew  where  her  ring  was,  and  would  get 
it  for  her  if  she  would  pay  him  |38.  Plaintiff 
at  this  time  refused  to  pay  the  sum  demand- 
ed, and  requested  the  chief  to  furnish  her 
with  the  name  of  the  person  who  had  the 
ring.  This  the  chief  declined  to  do,  asking 
plaintiff  if  she  desired  to  prosecute  the  per- 
son whom  she  suspected  to  be  the  thief. 
Plaintiff  afterwards  saw  the  chief,  when  he 
again  refused  to  give  the  name  of  the  person 
who  had  the  ring;  again  stating  that  he 
would  not  get  the  ring  for  plaintiff  unless 
she  would  pay  him  $38.  Thereafter  pUlntiff 
received  information  from  an  attorney  at  law 
that  a  pawnbroker  had  the  ring,  and  that  it 
would  be  necessary  for  her  to  pay  the  $38. 
Plaintiff  again  refused  to  make  the  payment, 
and  again  demanded  from  the  chief  of  police 
the  name  of  person  who  had  the  ring.  This 
time  the  chief  told  her  that  *'a  railroad  man" 
had  the  ring.  She  thereupon  had  a  posses- 
sory warrant  issued  for  a  railroad  man  whom 
she  suspected,  but  afterwards  had  the  war- 
rant dismissed;  being  unable  to  procure  any 
evidence  that  this  person  had  the  ring.  She 
then  employed  an  attorney  to  look  after  the 
matter  for  her,  and  she  and  her  attorney  call- 
ed upon  the  chief  of  police  and  requested  him 
to  give  them  what  information  he  had  as  to 
the  whereabouts  of  and  as  to  the  person  who 
had  the  ring.  The  chief  stated  that  he  would 
have  nothing  to  do  with  the  matter,  but 
would  get  the  ring  if  they  would  pay  him  $38. 
The  attorney  then  demanded  the  information 
of  the  chief,  and  he  refused  to  give  it.  A 
similar  conversation  between  the  chief  and 
the  attorney  took  place  again;  and  finally 
plaintiff,  on  the  statement  of  her  attorney 
that  it  was  the  only  way  to  get  the  ring^ 
drew  a  check  for  $38.00,  payable  to  her  attor- 
ney. On  the  next  day  after  this,  plaintiff 
and  h^  counsel  called  on  the  chief,  with  the 
money»  when  he  produced  the  ring.  The 
chief  paid  the  money  to  the  defendant  Schaul, 
a  pawnbroker,  to  whom  the  ring  had  been 
hypothecated  by  some  one— it  does  not  ap- 
pear whom.  Taking  the  evidence  as  a  whole, 
it  demanded  a  finding  that  the  ring  was 
pawned  without  the  koowledge  or  consent  of 
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tlie  plaintiff.  No  errors  of  law  are  complain- 
ed of,  and  the  sole  question  Is  whether,  un- 
der the  facts  aboye  stated,  the  plaintiff  was 
entitled  to  recover  the  amount  of  money  paid 
the  chief  of  police. 

The  judge  of  the  superior  court  rendered 
Ills  Judgment  against  the  plaintiff  on  the  idea 
that  the  payment  was  voluntary.  We  have 
been  unable  to  take  this  view  of  the  eyidenca 
No  one  will,  of  course,  dispute  the  right  to 
the  plaintiff,  under  the  evidence,  to  recov^ 
her  ring  without  the  payment  of  any  sum 
whatever;  and  therefore  the  demand  of  the 
pawnlNroker,  which  came  through  the  chief 
of  police,  was  illegal.  Voluntary  payments 
cannot  be  recovered,  but  "it  is  well  settied 
that  a  payment  under  protest^  made  to  secure 
the  delivery  of  the  possession  of  personal 
property  wrongfully  withheld  from  the  payor, 
may  be  recovered  bade,  on  the  ground  that 
the  payment  was  compulsory."  22  Am.  ft 
Bng.  Enc.  Ia  (2d  Ed.)  G17.  Numerotis  English 
and  American  decisions  are  dted  in  support 
of  this  test  This  was  the  rule  at  commoh 
law,  and  has  been  adopted  and  followed  by 
many  of  the  American  states.  Thus  in  Ash- 
ley V.  Reynolds,  2  Strange,  916,  a  person 
pawned  plate,  and,  in  order  to  recover  posses* 
sion  thereof,  paid  to  the  pawnbroker  a  sum 
in  excess  of  that  which  he  had  a  right  to  de^ 
mand  for  the  redemption  of  the  plate.  It 
was  held  that  the  excess  might  be  recovered. 
See,  also,  Cobb  v.  Charter,  82  Conn.  858,  87 
Am.  Dec.  178,  and  citations;  Elliott  v.  Swart« 
wont  10  Pet.  137,  9  L.  Ed.  873.  Many  other 
cases  to  the  same  effect  might  be  dted.  Our 
own  court  has  applied  the  rule.  In  Barnett  v. 
Central  Une  of  Boats,  61  Ga.  489,  it  was  held 
that  if  a  carrier  who  has  made  a  contract  of 
carriage  with  an  owner  of  goods  pays  to  an- 
other carrier,  who  has  wrongfully  obtained 
possession  of  the  goods,  the  amount  of  freight 
which  the  owner  was  required  to  pay  under 
his  contract,  in  order  to  obtain  possession  of 
the  goods  for  the  purpose  of  complying  with 
his  contract,  he  could  recov^  the  amount  so 
paid.  This  decision  is  very  close  in  point 
if  not  controlling,  In  the  present  case.  In- 
deed,  the  present  case  seems  to  be  much 
stronger,  for  here  the  plaintiff  did  not  know 
where  her  property  was,  and  so  could  not 
avail  herself  of  any  of  the  remedies  afforded 
by  law  for  its  recovery.  See,  also,  in  this 
connection.  First  .National  Bank  v.  Mayor 
of  Americus,  88  Ga.  123,  45  Am.  Rep.  470. 
Prior  to  1895  we  had  no  code  provision  on 
this  subject  but  In  that  year  the  general  law 
was  embodied  in  a  section  which  is  as  fol- 
lows: "Payments  of  taxes  or  other  claims 
made  through  ignorance  of  the  law,  or  where 
the  facts  are  all  known,  and  there  is  no  mis- 
placed oonfldence  and  no  artifice,  deception  or 
fraudulent  practice  used  by  the  other  party, 
are  deemed  voluntary,  and  can  not  be  recov- 
ered back  unless  made  under  an  mrgent  and 
Immediate  necessity  therefor,  or  to  release 
person  or  property  from  detention,  or  to  pre- 
vent an  immediate  seizure  of  person  or  prop- 


erty. Filing  a  protest  at  the  time  of  pay- 
ment does  not  change  the  rule."  Civ.  Code 
1895,  I  3723.  It  will  be  observed  that  under 
the  express  terms  of  this  section,  money 
paid  to  release  property  from  illegal  deten- 
tion may  be  recovered  back.  We  are  of  opin- 
ion that  the  judgment  of  the  Justice  of  the 
peace  was  right  u^  that  it  was  error  to  sus- 
tain the  certiorari  and  render  a  judgment  for 
the  defendants.  The  chief  of  police  and  the 
pawnbroker  were  sued  together  as  joint 
wrongdoers;  and,  while  there  might  have 
been  some  difficulty  in  holding  the  chief  lia- 
ble, inasmuch  as  the  plaintiff,  in  effect  iu- 
structed  him  to  pay  the  money  to  the  pawn- 
broker, and  knew  that  he  did  so,  no  question 
of  this  character  was  raised.  The  chief  of 
police  was  content  to  rest  his  case  upon  the 
same  defense  as  the  pawnbroker,  and  to 
stand  or  fall  with  him. 

Judgment  reversed.  All  the  Justices  ood- 
Gurring. 

(119  Ga.  838) 
ATLANTA  RT.  &  POWER  CO.  v.  OWENS. 
(SnpreoM  Court  of  Georgia.    March  80,  190A.) 

ATTOKNBT'S  UEN--CNTOBCSmNT  OT  SUTT— BV- 
IDXNCB— STBEST  RAILWAYS. 

1.  While  attorneys  at  law  have  the  same  right 
and  power  over  suits  brought  in  behalf  of  their 
clients  to  enforce  their  lien  for  fees  as  their 
clients  have,  and  such  suits  may  be  prosecuted 
for  the  benefit  of  the  attorney  having  a  lien 
notwlthstandinff  a  settlement  between  the  par- 
ties to  the  suit,  made  without  the  knowledge 
or  consent  of  the  attorney,  still  there  can  be  no 
recovery  in  behalf  of  the  attorney,  unless  the 
.  evidence  is  of  such  a  character  as  would  have 
'  authorized  a  recovery  by  the  client  if  the  suit 
!  were  still  proceeding  for  his  benefit. 
{      2.  The  evidence  being  of  such  a  character  that 
!  a  recovery  in  behalf  of  the  plaintiff  would  not 
I  have  been  authorised,  a  finding  In  favor  of  the 
attorneys.  Who  were  prosecuting  the  suit  to  en- 
force their  Hen  for  fees,  was  unaathori^ed,  and 
the  court  erred  in  not  granting  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  W.  J.  Owens  against  the  Atlanta 
Railway  &  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Rosser  Sc  Brandon,  Walter  T.  Colquitt,  and 
B.  J.  Conyers,  for  plaintiff  in  error.  Waites 
&  Howard  and  Westmoreland  Bros^  for  de- 
fendant in  error. 

COBB,  J,  The  plaintiff  sued  the  street  rail- 
way company  for  damages.  While  the  suit 
was  pending,  the  defendant  paid  to  the  plain- 
tiff a  sum  of  money  in  full  satisfaction  of  her 
demand,  and  she  signed  a  paper  releasing 
the  company  from  all  liability  to  her.  This 
settlement  was  made  without  the  knowledge 
or  consent  of  her  attorneys,  and  they  are 
prosecuting  the  suit  to  enforce  their  lien  for 
fees.    The  law  authorizes  an  attorney  who 

IT  1,  See  Attorney  and  CUent,  voL  1^  Cent  Die.  I 
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has  a  lien  upon  the  suit  to  prosecute  It  for 
the  purpose  of  enforcing  the  payment  of  his 
fees.  Cir.  Code  1885,  (  2814  (2).  When  the 
suit  is  so  prosecuted,  there  can  be  no  recov- 
ery for  fees,  unless  the  evidence  is  of  such  a 
character  as  that  a  recovery  in  behalf  of  the 
client  would  have  been  authorissed  if  the  suit 
were  still  proceeding  for  his  benefit  The 
injuries  to  the  plaintiff  were  the  result  of 
a  collision  between  a  carriage  in  which  the 
plaintiff  was  being  driven  and  one  of  the 
cars  of  the  defendant  company.  The  colli- 
sion occurred  on  the  2d  day  of  September, 
1901«  about  7  o'clock  in  the  evening,  and  at  a 
point  not  at  a  street  crossing.  The  circum- 
stances under  which  the  collision  occurred 
are  best  told  in  the  language  of  the  plafaitiff 
herself,  in  the  following  extracts  from  her 
testimony:  *1  was  coming  back  along  Grant 
street  The  dty  lights  had  been  lighted.  I 
was  coming  in  from  Grant  Park  down  Grant 
street,  and  before  I  got  to  Glenn  street  I 
saw  a  large  covered  wagon  ahead  of  me,  so 
I  could  not  pass.  Of  course,  I  had  to  turn, 
and  I  Just  drove  diagonally  across  the  track, 
and  after  I  got  on  the  track  I  saw  the  car 
was  coming  so  close,  and  I  whipped  my 
horse  up,  and  l>ef  ore  I  got  off  the  car  struck 
me."  '"The  character  of  that  covered  wagon, 
as  to  obstructing  my  view  up  the  street  in 
front  of  me,  was  such  that  I  could  see  the 
light  of  the  car,  but  could  not  see  the  car 
itself.  I  saw  the  light  of  the  car  before  I 
drove  upon  tiie  track.  I  knew  the  car  was 
coming  and  saw  the  light"  "I  saw  the  light 
of  the  car  coming  down  there,  and  heard  the 
car  before  I  turned  on  the  track.  Before  I 
turned  on  the  track  I  saw  the  light  of  the 
car,  and  heard  it  too.  I  saw  the  light  of 
the  car,  and  heard  it,  before  I  turned  onto  the 
tracks.  I  didn't  know  how  close  it  was  on 
me  until  I  drove  on  the  track.  I  knew  the  car 
was  coming,  however.  I  heard  the  car  com- 
ing, and  saw  the  light  of  the  car  Itself.  The 
car  was  lit  U|P|.  It  had  a  headlight  on  it 
After  I  drove  on  the  track,  everything  hap- 
pened so  quickly  I  don't  remember  much 
what  happened."  "When  I  first  knew  the  car 
was  coming  I  was  between  Glenp  and  Geor^ 
gia  avenue.  The  car  was  beyond  Glenn 
street  What  called  my  attention  to  it  was 
I  saw  the  reflection  of  the  light  I  didn't  see 
the  car  until  I  drove  upon  the  track— not  un- 
til I  drove  on  the  track.  I  did  see  it  then. 
I  didn't  see  it  until  I  drove  on  the  track.  I 
didn't  look  for  it  before  I  drove  on  the  track. 
I  couldn't  see  it  at  all,  if  I  had.  The  wagon 
obstructed  the  view.  After  I  got  on  the 
track,  the  wagon  was  not  in  my  way.  I 
drove  diagonally  across  from  behind  the  wag- 
on. I  didn't  see  the  car  until  I  got  on  the 
track.  I  heard  the  car,  and  I  saw  the  reflec- 
tion of  the  car.  I  attempted  to  cross  the 
track,  because  I  thought  I  had  time  to  get 
across.  The  car,  when  I  first  saw  it  after  I 
got  on  the  track,  was  beyond  Glenn  street 
I  was  at  the  comer  of  Glenn  almost  I 
couldn't  tell  exactly.    I  couldn't  tell  you  how 


far  ttom  the  crossing  I  was.  I  was  right  at 
Mrs.  Bums'  house;  that  is  all  I  can  say.  It 
was  not  60  feet,  thous^."  "Q.  You  say  when 
you  firat  saw  this  car  it  was  beyond  Glenn 
street?  A.  Yes,  sir.  Q.  Have  you  any  idea, 
when  you  fint  drove  up  tbere^  how  far  the 
car  was  from  you?  A«  No,  sir;  it  was  right 
on  me.  It  ran  up  on  me  before  I  could  get 
across.  Q.  When  you  went  to  drive  across, 
have  you  any  idea  how  far  it  was  from  you? 
A.  The  only  thing  I  know  is  it  was  beyond 
Glenn  street"  "Q.  You  say  you  heard  this 
car  coming?  A.  Yes,  air.  Q.  Did  yoa  see 
the  car?  A.  I  saw  the  reflection  of  the  light 
up  the  car  track." 

An  ordinance  of  the  dty  prohibited  the 
company  from  xwming  its  can  at  the  place 
where  the  collision  occurred  at  a  greater 
rate  of  speed  than  15  miles  per  hour,  and 
there  was  evidence  from  which  the  Jury 
could  find  that  the  car  was  being  run  at  a 
greater  rate  of  speed  than  the  ordinance  au* 
thorized.  In  other  words*  there  was  evi- 
dence authorizing  the  Jury  to  find  that  the 
company  was  negligent  The  question  to  be 
determined,  therefore^  is  whether  the  pUin- 
tifl,  notwithstanding  the  defendant's  negli- 
gence, has  been  guilty  of  such  negligence  as 
to  preclude  a  recovery.  In  determining  this 
question  we  must  look  to  her  testimony.  If 
a  person  testify  in  his  own  behalf,  and  there 
are  material  conflicts  and  contradictions  in 
his  testimony,  he  is  not  entitled  to  recover  If 
he  be  the  plaintiff,  unless  that  portion  of  his 
testimony  which  is  least  favorable  to  his 
contention  is  of  such  a  character  as  to  au- 
thorize a  recovery  in  his  behalf.  The  role 
Just  referred  to  was  first  laid  down  in  the 
case  of  Western  ft  Atlantic  ROo.  v.  Evans,  96 
Ga.  481,  28  S.  B.  494.  It  was  recognized  and 
approved  in  Freyermuth  v.  Railroad  Oo.,  107 
Ga.  82,  82  8.  B.  068,  and  Southern  Bank 
V.  Goette,  108  Ga.  796  (2),  33  8.  B.  974.  Ap- 
plying this  rule  to  the  plaintiflTs  testimony, 
the  case  presented  shows  thai  at  the  time 
she  drove  upon  the  track  she  knew  the  car 
was  approaching,  both  from  the  noise  and 
the  light  though  her  view  of  the  track  was 
obstracted  by  the  wagon.  Under  such  cir- 
cumstances, any  prudent  peraon  would  have 
taken  some  precaution  to  ascertain  how  near 
the  car  was  from  the  point  where  the  at> 
tempt  to  cross  was  to  be  made,  and  to  at- 
tempt to  cross  under  the.  circumstances  in- 
dicated by  the  plaintiff's  testimony,  where 
she  had  full  knowledge  that  the  car  was  ap- 
proaching, and  did  not  know  how  near  or 
how  far  it  was,  or  at  what  rate  of  speed  it 
was  running,  was  such  an  act  of  negligence 
on  her  part  as  would  preclude  a  recovery 
by  her.  She  should  at  least  have  taken  the 
precaution  to  ascertain  how  near  tlie  car  was 
before  attempting  to  cross  the  track,  when 
she  was  on  notice,  both  by  the  noise  and  the 
light  of  the  car,  that  it  was  approaching. 
This  seems  to  be  a  case  where  the  plaintiff, 
knowing  the  dsnger,  deliberately  took  the 
risk  of  being  able  to  cross  before  the  car 
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eouM  reach  the  point  where  she  Intended  to 
croes^  and  made  an  error  of  Judgment  am  to 
the  time  that  would  elapse  before  the  croes- 
ing  could  be  made  or  before  the  car  could 
reach  that  point  Such  an  attempt,  under 
such  circumstances,  was  an  act  of  gross  neg- 
ligence on  her  part,  and  evidenced  such  a 
lack  of  prudence  as  to  entirely  defeat  a  t^ 
covery  by  her.  In  her  testimony  she  sajrs, 
"I  attempted  to  cross  the  track  because  I 
thought  I  had  time  to  get  across."  And  in 
another  part  of  her  testimony  she  says  that 
she  did  not  see  the  car  unti]  she  drove  upon 
the  track.  This  case  is  very  much  like  that 
of  Southern  Bailway  Company  v.  Blake,  101 
Ga.  *217,  29  S.  £.  288^  and  is  to  be  distin- 
guished from  the  case  of  Western  &  Atlan- 
tic Railroad  Company  v.  Ferguson,  113  Ga. 
706,  39  8.  B.  306,  54  L.  R.  A.  802,  by  reason 
of  the  fact  that  in  the  latter  case  the  plain- 
tiir  took  the  precaution  to  look  down  the 
track  before  attempting  to  cross,  and  at  the 
time  he  looked  thetraln  was  not  in  sight,  nor 
could  it  have  reached  the  point  where  he 
desired  to  cross  before  he  had  time  to  cross 
if  it  had  been  run  at  a  lawful  rate  of  speed. 

The  plaintifr  having,  in  our  opinion,  failed 
to  take  such  precautions  for  her  safety  as, 
under  the  circumstances,  an  ordinarily  pru- 
dent person  would  have  taken,  she  would 
not  be  entitled  to  recover,  notwithstanding 
the  car  may  have  been  run  at  an  unlawful 
rate  of  speed  at  the  time  of  the  collision. 
As  ttie  plaintiff  would  not  have  been  entitled 
to  recover  for  her  own  benefit,  the  attorneys 
had  nothing  upon  which  their  lien  could  op- 
erate* and  the  court  erred  in  not  setting 
aside  the  verdict  in  favor  of  their  lien. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(119  Ga.  924) 

OWBNS  V.  ATLANTA  TRUST  ft  BANKING 

CO. 
(Supreme  Court  of  Georgia.    March  31,  190i.) 

ITTACHHERT—LIXN— BANKS—LIEN   ON  STOCK— 
FOBECLOSUBE. 

1.  In  attachment  proceedings  against  a  non- 
resident, who  Is  not  served,  the  only  lien  created 
or  foreclosed  is  that  arisins  by  virtue  of  the 
seizure  of  the  property  levied  on. 

2.  If  the  plaintiff  has  a  lien  on  said  property 
by  virtue  of  a  contract,  or  under  its  charter  and 
bv-Iaws,  such  lien  cannot  be  foreclosed  by  ju- 
dicial proceedings  unless  the  defendant  is  duly 
served  oy  an  officer  or  by  publication. 

8.  In  the  present  case  the  only  Hen  fore- 
dosed  was  that  created  by  the  attachment,  which 
was  inferior  to  the  title  asserted  by  the  claim- 
ant, holding  under  a  purchase  older  than  the 
attachment;  and  a  verdict  finding  the  property 
subject  was  contrary  to  law. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta:  H.  M. 
Reid,  Judge. 

Action  hy  the  Atlanta  Trust  &  Banking 
Company  against  one  Runnette.  Judgment 
for  plaintiff.  On  levy  of  execution  J.  S.  Ow* 
ens  filed  a  claim.  Judgment  for  plaintiff, 
and  claimant  brings  error.    Reversed* 


W.  D.  Ihompaon,  for  plaintiff  in  error. 
Dorsey,  Brewster  &  Howell,  for  defendant 
in  errw. 

SIMMONS,  C.  J.  Twenty-eight  diares  of 
the  capital  stock  of  the  Atlanta  Trust  A 
Banking  Company,  standing  in  the  name  of 
Runnette,  were  levied  on  and  sold  at  the 
sheriffs  sale  of  March  6,  1901,  and  purchased 
by  Owens.  On  April  8,  1902,  this  bank  sued 
out  an  attachment,  which  was  levied  on  the 
same  stock.  The  declaration  In  attachment 
alleged  that  Runnette  was  indebted  to  the 
bank  12,875.98  on  a  note  dated  February 
25,  1807,  and  that  under  the  charter  and  by- 
laws of  the  conipany  it  had  a  lien  on  the 
stock  for  its  indebtedness,  and  prayed  for  a 
Judgment  against  Runnette,  and  that  the 
judgment  be  declared  to  be  a  first  lien  upon 
the  property  levied  on  under  the  attachment 
by  virtue  of  the  charter  and  by-law&  ,  Hie 
Judgment  rend^ed  in  the  attachment  suit 
is  not  Incorporated  in  the  brief  of  the  evi- 
dence, but  the  execution  issued  thereon  com- 
mands the  sheriff  to  make  the  sum  of  |2,- 
875.98  out  of  28  shares  of  the  capital  stock 
standing  in  the  name  of  Runnette.  A  lev.v 
was  made,  and  a  claim  to  the  28  shares 
was  filed  by  Owens,  who  insisted  that  at  the 
sale  in  March,  1901,  he  had  purchased  the 
same;  The  bank  insisted  that  he  had  only 
purchased  the  equity  of  redemption.  The 
Jury  found  for  the  plaintiff  in  fi.  fa.,  and 
Owens  excepted. 

We  do  not  find  It  necessary  or  proper  to 
determine  the  extent  of  the  interest  acquired 
by  Owens  when  he  purchased  the  stock  at 
the  sheriff's  sale  on  March  6,  1901.  What- 
ever interest  he  acquired  was  older  than  the 
lien  created  by  the  levy  of  the  attachment  in 
April,  1902,  and  that  was  the  only  lien  which 
was  or  could  be  foreclosed  in  the  present 
proceeding.  It  is  true  that  tax  liens,  liens 
for  rent,  and  possibly  qther  statutory  liens, 
may  be  foreclosed  by  a  seizure,  and  without 
notice  to  the  defendant  whose  property  has 
been  attached.  But  in  a  proceeding  under 
Civ.  Code  1895,  S  4510,  against  a  nonresi- 
dent, the  only  Hen  foreclosed  is  that  created 
by  the  seizure  of  the  property.  No  contract 
or  by-law  lien  held  by  the  plaintiff  can  be 
foreclosed  without  making  the  defendant  a 
party.  Nor  does  the  nonresidence  of  Run- 
nette alter  the  case,  since  Civ.  Code  1895,  § 
4976,  par.  8,  provides  for  service  by  publica- 
tion where  the  suit  is  instituted  "to  estab- 
lish, enforce,  or  foreclose  liens'*  against  prop- 
erty in  thia  state  belonging  to  a  nonresident 
or  unknown  owner.  If  the  person  claiming 
the  by-law  lien  desires  to  enforce  the  same 
by  retaining  possession,  by  refusal  to  trans- 
fer, by  thfe  exercise  of  a  power  to  sell,  or 
by  a  sale  under  Civ.  Code  1896,  f  2819,  the 
nonresddence  of  the  lienor  would  probably 
make  no  difference.  Wfaen^  however,  an  ac- 
tion is  brought  for  that  purpose,  service  upon 
the  defendant  in  some  of  the  methods  pre- 
scribed by  the  Code  is  necessary.    None  audi 
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Uaving  been  glyen  in  the  present  case,  the 
lien  under  the  by-law  was  not  properly  fore- 
closed. A  sale  nnder  an  attachment  may 
give  as  much  notice  as  that  required  under 
Glv.  Code  1805,  S  2819,  but  It  certainly  can- 
not be  claimed  that  a  sale  so  conducted  is 
*'one  usual  in  the  locality  where  the  incor- 
porated company  is  located."  Had  the  sale 
taken  place,  the  bank,  of  course,  would  have 
been  estopped  to  complain,  but  Runnette 
would  not  have  been  bound,  and  this  fact 
may  have  affected  the  selling  price  to  the 
injury  of  Owens,  who,  the  bank  claims,  was 
only  the  owner  of  the  equity  of  redemption. 
The  Judgment  of  foreclosure  was  void.  The 
stock  was  not  subject  to  the  execution  issued 
thereon.  The  lien  of  the  attachment  was  in- 
ferior to  the  rights  acquired  by  Owens  at 
the  previous  sale,  and  the  Judgment  in  favor 
of  the  plaintiff  and  against  the  claimant  was 
contrary  to  law. 

Judgment  reversed.  All  the  Justices  oon* 
curring. 

(119  Ga.  984) 

WATERS  V.  DURRBNCB  et  ux. 
(Supreme  Court  of  Georgia.    March  81,  1904.) 

EJECTMENT— XVIDENCB  OF  TITLE— ADVEBSB  POS- 
SESSION—OUT8TANDII9Q   TITLE. 

1.  The  plaintiff  failed  to  show  paper  Utle  to 
the  land  sued  for. 

2.  While  there  was  evidence  that  plaintiff's 
ancestor  had  been  in  possession  under  color  for 
a  short  time  prior  to  1861,  it  was  not  such  pos- 
session as  had  ripened  into  a  prescriptive  title. 

8.  There  was  evidence  that  the  land  sued  for 
had  been  in  the  adverse  possession  of  others  for 
more  than  20  years  before  the  bringing  of  the 
^suit 

4.  The  defendants  could  avail  themselves  of 
paramount  outstanding  title  In  third  persons 
without  connecting  themselves  therewith. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; B.  D.  Evans,  Judge. 

Action  by  John  W.  Waters  against  F.  W- 
Durrence  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    AfOrmed. 

Jotm  W.  Waters,  as  administrator  de  bonis 
non  of  his  father,  John  W.  Waters,  brought 
complaint  for  land  against  F.  W.  Durrence 
and  his  wife;  alleging  tliat  William  Grice, 
the  original  administrator,  had  disposed  of  all 
the  estate.of  John  W.  Waters,  except  the  land 
sued  for,  which  had  been  in  the  possession  of 
Nancy  Waters  from  the  death  of  John  W.  Wa- 
ters, in  18G0,  as  hec  dower,  until  her  death* 
in  1808.  From  the  evidence  it  appeared  that 
the  land  sued  for  was  a  part  of  a  tract  of  200 
acres  granted  by  the  state  to  Brazell  in  1802. 
There  was  no  evidence  that  he  ever  sold  this 
land  to  Groom,  but  the  plaintiff  introduced  a 
deed  from  Thomas  Groom  to  Johh  Waters, 
dated  December  26,  1848,  and  recorded  April 
19,  1899,  conveying  '*200  acres  lying  on 
Beard's  creek,  granted  to  Jacob  Brazell,  and 
baving  such  shape  and  bounded  as  represent- 
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ed  In  a  plat  of  the  same."  There  was  some 
evidence  that  John  Waters  had  been  in  pos- 
session of  a  few  acres  of  this  land  for  a  short 
time  prior  to  his  death,  and  that  51  acres  of 
property  immediately  adjoining  the  same  had 
been  set  apart  as  a  dower.  There  was  also 
evidence  that  Mrs.  Waters  had  been  in  pos- 
session of  the  100  acres  sued  for  tram  the 
time  of  her  husband's  death,  claiming  the 
same  as  her  own.  There  was  other  evidence 
that  Mrs.  Durrence  had  been  the  widow  of  Si- 
mon Waters,  a  son  of  John  Waters,  and,  as 
such,  one  of  his  heirs  at  law;  that  Simon 
Waters  had  been  in  possession  of  the  land 
sued  for  for  quite  a  long  period  before  his 
death;  and  that  he  claimed  title  by  virtue  of 
some  contract  under  which  he  was  to  support 
his  mother  during  her  lifetime;  There  was 
no  order  from  the  ordinary  authorising  the 
sale  of  this  land  by  the  administrator  of  John 
Waters.  The  plaintiff  struck  his  representa- 
tive capacity,  and  allowed  the  suit  to  proceed 
for  the  recovery  of  his  interest  as  h^  at  law 
of  John  Waters,  Sr.  He  moved  to  have  cer- 
tain persons,  all  heirs  at  law  of  John  Waters, 
made  parties  plaintiff,  which  the  court  re- 
fused. At  the  conclusion  of  the  evidence,  the 
court  granted  a  nonsuit,  and  the  plaintiff  ex- 
cepted. 

.  W.  T.  Burkhalter  and  Twiggs  &  Oliver,  for 
plaintiff  in  error.  James  K.  Hines.  for  de- 
fendants in  error. 

LAMAR,  J.  The  outstanding  paper  title 
was  shown  to  be  in  Jacob  Brazell.  There  is 
no  explanation  as  to  the  circumstances  under 
which  Groom  acquired  title  or  was  authorized 
to  make  the  deed  to  John  Waters,  nor  was 
there  evidence  of  such  possession  thereund^ 
as  to  create  a  prescriptive  title  in  Waters. 
There  was  evidence  that  his  vddow  had  been 
in  possession  of  the  land  sued  for  more  than  20 
years,  claiming  it  as  her  own.  Nor  could  this  . 
be  referred  to  the  dower  estate,  because  the 
only  evidence  on  that  subject  showed  that 
this  consisted  of  61  acres  adjoining.  The 
plaintiff  sued  as  heir  at  law  of  his  father,  and 
not  as  heir  at  law  of  his  mother.  He  failed 
to  show  that  his  father  had  title  to  the  land 
in  dispute  at  the  time  of  his  death,  or,  if  so, 
he  showed  that  the  widow's  adverse  posses- 
sion had  given  her  paramount  titie.  'The  de- 
fendants were  entitied  to  avail  themselves  of 
this  paramount  outstanding  titie  in  a  third 
person  without  connecting  themselves  there- 
with. Brumbalo  v.  Baxter.  33  Ga.  81;  Jen- 
kins V.  Southern  Railway  Co.,  100  Ga.  35,  41« 
34  S.  E.  855,  and  citations.  This  makes  it 
unnecessary  to  consider  whether  there  was 
such  evidence  of  ouster  as  to  warrant  the 
plaintiff  to  recover  in  ejectment  against  his 
alleged  cotenant,  Mrs.  Durrence,  who,  as  an 
heir  at  law  of  Simon  Waters,  was  entitied  to 
possession  of  a  part  of  any  land  belonging  to- 
the  estate  of  John  Waters. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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(119  Ga.  87t) 

WBIL  ▼•  OABSWBLL. 
(Sopreme  Court  of  Qeorgift.    March  80.  1904.) 

HSOOTIABUB      NOTE  —  TBANSFEB  —  BONA     HOB 
HOLDXft— AB8I0NMXNT8  OF  XBBOB— OOM- 

PBTBivcT  or  wrriiKss. 

l.Tlie  innocent  bolder  of  negotiable  paper 
may  transfer  the  same  for  value  to  one  with  no- 
tice of  a  defense,  but  the  transferee  will  take 
tho  same  free  from  the  equity.. 

2.  Where,  in  consideration  of-  her  husband's 
indebtedness,  a  wife  gives  her  nota  to  a  firm, 
who  transfers  the  same  before  due  to  an  in- 
nocent purchaser  as  collateral  security  for  th^ 
firm's  debt,  and  on  dissolution  one  of  the  mem- 
bers of  the  firm  assumes  such  debt,  and  on  the 
discharge  thereof  regains  the  wife's  note,  he  does 
not  stand  in  the  shoes  of  the  innocent  purchas- 
er, and  is  not  protected  against  the  wife's  de- 


&The  witnesses  were  competent  there  being 
no  testimony  as  to  transactions  with  a  deceas- 
ed partner. 

4.  The  evidence  was  conflicting,  but  sufficient 
to  sustain  the  verdict  for  the  plaintiff. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Screven  Coun- 
ty.  B.  D.  Evans^  Judge. 

Action  by  B.  A.  Weil,  for  use,  etc.,  against 
M.  V.  Carswell.  Judgment  for  defendant, 
and  plaintur  brings  error.   Affirmed. 

On  June  22,  1883,  Mrs.  Carawell  gave  her 
note  to  Blltch  &  Newton,  or  bearer,  due  Oc- 
tober 15th  after  date.  She  claimed  that  it 
represented  a  debt  of  her  husband.  On  thlg 
issue  the  evidence  was  in  direct  conflict  Be-  j 
fore  the  note  became  doe,  it  was  transferred 
by  Bliteh  &  Newton  to  John  Flannery  &  Co., 
with  other  security,  as  collateral  for  a  debt 
due  them  by  Blltch  &  Newton.  The  firm  of 
Bliteh  &  Newton  was  dissolved  under  an  ar- 
rangement by  which  Bliteh  assumed  the  debt 
to  Flannery  &  Co.  He  satisfled  this  indeh^ 
edness  by  giving  his  individual  note  for  910,- 
600,  with  Weil  as  indoraer  thereon.  At  the 
reciuest  of  Bliteh  all  of  the  collateral  held 
by  Flannery  &  Co.  was  delivered  to  Weil  to 
secure  his  indorsement  In  1895,  after  the  ma- 
turity of  Mrs.  Carsweirs  note.  Subsequent' 
ly  Weil  brought  suit  against  her.  She  filed  a 
plea  setting  up  that  the  debt  represented  by 
the  note  was  that  of  her  husband,  and  that 
Weil  was  a  purchaser  after  maturity.  Before 
the  cas^  came  on  for  trial,  Bliteh  satisfled 
his  indebtedness  to  Weil,  and  thereby  came 
into  possession  of  the  note  sued  on,  where- 
upon Mrs.  Carswell  amended  her  plea,  set- 
ting up  that  Weil  was  not  the  owner  of  the 
note,  but  that  it  belonged  to  Blltch,  one  of 
the  original  payees,  who  stood  in  the  position 
of  the  firm  of  Blltch  &  Newton.  She  again 
insisted  upon  her  defense  that  the  note  was 
void  because  given  for  her  husband's  debt 
The  case  was  tried  on  that  issue,  and  a  ver- 
diet  found  for  the  defendant  In  addition 
to  the  general  grounds,  the  motion  for  a  new 
trial  assigns  as  error  (1)  that  the  court  al- 
lowed the  defendant  and  her  husband  to  tes- 
tify, it  appearing  that  D.  J.  Newton,  one  of 
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the  original  payees,  was  dead;  (2)  that  the 
court  erred  hi  allowing  the  pleas  of  defend- 
ant. It  not  appearing  that  Flannery  &  Co. 
took  the  same  after  the  note  was  due;  and 
(8)  that  the  court  erred  in  holding  that  Bliteh 
did  not  occupy  the  same  position  of  innocent 
holder  for  value  as  that  occupied  by  Flan- 
nery &  Co.  and  Weil,  former  holders. 

J.  A.  Brannen,  for  plaintift  in  error.  J.  W. 
Overstreet  and  White  .ft  Boykin,  for  defend- 
ant in  error. 

LAMAR,  J.  Flannery  &  Co.,  being  bona 
fide  purchasers  for  value  before  the  note 
was  due,  could  have  transferred  a  good  title 
to  one  with  notice.  Civ.  Code  1885,  f  8938, 
Hogan  ▼.  Moore,  48  Oa.  150.  But  under  the 
evidence  Weil  was  not  a  purchaser  from 
them,  but  rather  from  Bliteh,  who  had  as- 
sumed and  was  occupying  the  position  of 
Blltch  &  Newton.  The  transfer  being  by 
him  to  Well  after  maturity,  the  latter  took 
the  paper  subject  to  all  defenses  which  could 
have  been  urged  against  the  original  payee; 
and  so,  too,  when  the  note  again  came  into 
possession  of  Blltch*  one  of  the  original 
payees.  There  was  evidence  sufficient  to  sus- 
tain the  contention  that  the  note  represented 
the  debt  of  her  husband,  and;  there  being  no 
error  assigned  as  to  any  ruling  of  the  court 
on  this  branch  of  the  case,  the  court  did  not 
err  in  refusing  to  grant  a  new  trial.  The  as- 
signments of  error  as  to  permitting  Mr.  and 
Mrs.  Carswell  to  testify  notwithstanding  the 
fact  that  Newton  was  dead  are  incomplete, 
falling  as  they  do  to  set  out  what  testimony 
was  given  by  the  witnesses,  or  that  it  relat- 
ed to  transactions  vrith  Newton.  Even  if 
the  refusal  to  strike  the  plea  can  be  made  the 
ground  of  a  motion  for  a  new  trial,  there  is 
nothing  to  show  what  motion  was  made,  nor 
is  any  error  assigned  thereon  which  can  be 
considereft. 

Judgment  afltoned.  All  the  Justices  oon- 
curcing. 

(119  Qa.  900) 
McCOWBN  V.  TBIPLBTT, 
(Supreme  Court  of  Georgia.    Mardi  80,  1904.) 

▲FPBAIr-BBVIKW— NBW  TBIAI*. 

1.  There  being  no  complaint  that  any  error  of 
law  was  committed  upon  the  trial,  and  the  evi- 
dence being  sufficient  to  authorize  the  verdict, 
the  judgment  refusing  k  new  trial  is  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  (^urt,  Richmond 
County;  W.  T.  Gary,  Judge. 

Action  between  B.  B.  McCowen  and  J.  M. 
Trlplett  From  the  Judgment,  McCowen 
brings  error.    Affirmed. 

B.  B.  McCowen,  hi  pro.  per.  J.  J.  Zachry, 
for  defendant  in  error. 

SIMMONS,  C.  J.  Affirmed.  AU  the  Jus- 
tices concurring. 
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POUND  ▼.  WIUilAMS  et  aL 

(Supreme  Court  of  Qeorgia,    March  81,  1904.) 

8ALB  —  BBBCIBSION  —  BBBAOH  OF  WABSANTT  — 
DAHAQK&— BQUITABLB  BBLIEF. 

Suit  wu  brought  in  a  city  court  on  a  draft 
given  for  the  purcfaaBe  of  personal  property. 
The  plea  admitted  the  sale  and  delivery  of  the 
article  bought.  It  did  not  allege  that  the  prop- 
erty was  worthless,  or  of  value  less  than  the 
draft  given.  There  waa  no  plea  of  total  or  par- 
tial failure  of  consideration,  or  one  in  alM.te- 
ment  of  the  purchase  money.  The  sole  prayer 
of  the  defendant  was  for  a  cancellation  and  de- 
livery of  the  draft,  and  rescission  on  the  ground 
of  deceit  and  misrepresentation  as  to  the  qoal- 
ity  of  the  goods,  and  breach  of  the  warranty. 
HMi 

1.  Breach  of  warranty  does  not  annul  an  ex- 
ecuted sale,  but  gives  the  purchaser  a  right  to 
damages,  where  the  contract  price  has  been  fully 
paid,  or  he  may  plead  in  abatement  of  the  pur- 
chase money  when  sued  therefor. 

2,  A  city  ooort  cannot  grant  affirmative  equi- 
table relief.   . 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Vienna;  D.  L. 
Henderson,  Judge. 

Action  by  J.  H.  &  W.  W.  Williams  against 
B.  B.  Pound.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    AflQrmed. 

Orum  &  Jones,  for  plaintiff  in  errw. 
Whipple  &  McKenzie  and  Steed  &  Ryals,  for 
defendants  in  error. 


SIMMONS,  a  J.  J.  H.  &  W.  W.  Williams 
brought  suit  against  B.  B.  Pound  on  a  draft 
for  $310,  alleged  to  have  been  given  in  pay- 
ment of  certain  goods  sold  to  the  defendant 
The  defendant  admitted  these  allegations, 
but  set  up  by  his  plea  that  he  owned  two 
diamond  rings,  which  he  exhibited  to  the 
plaintiffs,  with  a  statement  that  he  desired 
to  purchase  two  other  diamonds,  exactly 
matching  in  slse,  quality,  weight,  and  white- 
ness those  already  owned;  that  th#  plaintiffs 
warranted  those  sold  to  be  exact  '*matche8"; 
that  the  comparison  was  made  in  the  pret- 
ence of  plaintiffs,  but  in  a  store  lighted  by 
artiflcial  light;  that  defendant  was  unskilled, 
and  relied  on  the  warranty  and  representa- 
tion made  by  the  plaintiffs.  It  does  not  ap- 
pear how  long  the  rings  were  retained  be- 
fore being  re-examined,  nor  where  this  was 
done,  but  the  defendant  avers  that  when 
they  were  examined  in  the  natural  light,  it 
appeared  that  they  were  not  of  the  same 
whiteness  and  brilliancy  as  those  exhibited 
for  comparison;  that  he  Immediately  refused 
to  "accept"  the  rings  bought,  and  has  since 
held  the  rings  subject  to  the  order  of  the 
plaintiffs,  upon  their  delivery  of  the  draft 
sued  on;  that  he  stands  ready  to  tender  to 
the  plaintiffs  the  rings  upon  the  delivery  of 
the  draft  and  the  payment  of  the  cost;  that 
the  consideration  of  the  said  draft  has  fail- 
ed; that  defendant  had  had  little  experience 
In  the  matter  of  buying  diamonds,  and  was 
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unable  to  discoTor  the  defects,  or  to  know 
the  difference  which  really  existed;  that 
plaintiffs  expressly  warranted  the  rings  to 
be  exact  counterparts  of  those  in  defend- 
ant*^ possession,  and,  relying  upon  sucdi  war- 
ranty, he  gave  the  draft.  Wherefore  he 
prays  that  the  suit  be  dismissed,  that  the 
draft  be  delivered  and  canceled,  and  that 
he  have  Judgment  tor  the  attorney's  fees, 
costs,  and  expenses  incurred  by  him.  On 
motion  of  plaintiffs,  these  pleas  were  strick- 
en. There  being  no  defense  on  file.  Judgment 
was  rendered  in  favor  of  the  plaintiffs,  and 
the  defendant  excepted. 

There  Is  no  allegation  that  the  rings  sold 
were  wholly  worthless,  and  no  plea  that 
their  value  was  less  than  the  amount  of  the 
draft  The  defendant  prayed,  as  his  only 
relief,  for  a  rescission  of  the  contract,  for 
cancellation  and  surrender  of  the  draft,  and 
for  Judgment  for  costs  and  expenses  incur- 
red in  defending  the  suit  A  city  court  can- 
not grant  aflSrmative  equitable  relief.  Eng- 
lish V.  Thorn,  96  6a.  557,  23  S.  B.  843.  But 
this  was  an  executed  sale;  possession  of  the 
rings  had  been  surrendered  to  the  purchas- 
er; and,  even  if  there  had  been  a  breach  of 
the  warranty.  Civ.  Oode  1895,  \  3556,  ex- 
pressly declares  that  the  breach  did  not  an- 
nul the  sale  as  executed,  though  it  might 
give  the  purchaser  a  right  to  damages,  or  It 
might  be  pleaded  In  abatement  of  the  pur- 
chase money.  There  was  no  such  plea  here, 
and  that  setting  up  the  equitable  defense  was 
properly  stricken.  It  appeared  that  the  de- 
fendant took  the  diamonds  with  him  from  the 
store— probably  to  his  home  in  another  dty 
— 4ind  that  when  they  were  there  examined, 
and  found  not  to  be  of  the  quality  represent- 
ed, "he  refused  to  accept  the  same,  and  they 
have  been  held  subject  to  the  <Mrder  of  pe- 
titioner upon  their  delivery  of  the  draft  now 
sued  upon.*'  This  is  no  allegation  that  the 
rings  were  restored,  or  of  an  offer  to  restore, 
to  the  sellers,  and  of  demand  made  for  the 
return  of  the  draft  Prompt  restoration  was 
one  of  the  elements  necessary  to  entitle  the 
defendant  to  a  rescission,  or  to  the  right  of 
avoidance  incident  thereto.  See  Smith  v. 
Btotey  Co.,  100  Ga.  628,  28  S.  B.  892;  Clark 
▼.  NeufvlUe,  46  Ga.  266;  Martin  v.  Harwell, 
115  Ga.  156,  41  8.  B.  686;  Bamett  ▼.  Speir, 
98  Ga.  762,  21  S.  B.  168;  Dawson  ▼.  Penna- 
man,  65  Ga.  698. 

Judgment  affirmed.  AU  the  Justices  cxm- 
cnrring. 

(119  Oft.  »16) 
TELFAIR  COUNTY  ▼.  WEBB. 
(Supreme  Court  of  Georgia.    March  81,  1904.) 

TBIAIr— INSTBUCnONS— DEFEOnVK    BBIDGE— 
DAHAOBS. 

l.Tbe  court  should  instruct  the  Jury,  even 
though  not  80  requested,  upon  the  general  fea- 
tures of  the  law  applicable  to  the  material  and 
substantial  issues  In  a  case,  and  leave  to  the 
Jury  the  determination  of  all  disputed  iasues  of 
fact 
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2.  Where  a  mare  haa  been  temporarily  d]a- 
abled  for  servioe,  and  also  permanently  Injured, 
the  measure  of  the  owner's  damage  indndes  rea- 
sonable hire  for  the  time  during  which  the  dis- 
ability continued,  as  well  as  making  good  any 
diminution  in  market  value  occaaioned  by  the 
permanent  effects  of  the  injury  (the  aggregate 
of  these  amounts  being  limited  to  the  value  of 
the  mare,  with  interest  thereon),  and  also  any 
expenses  incurred  in  keeping  and  treating  the 
mare  during  the  period  of  disability. 

(Syllabus  by  the  Court.) 

Error  from  City  Ck>Drt  of  McRae;  Max  Lb 
McRae,  Jndge. 

Action  by  one  Webb  against  the  county  of 
Telfair.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

B.  M.  Frizaell,  B.  D.  Graham,  and  Escbol 
Gcabam,  for  plaintiff  in  error.  D.  C  Mc- 
Lennan, for  defendant  in  error. 

SIMMONS,  a  J.  An  action  for  damages 
was  brought  by  Webb  against  the  county  of 
Telfair  in  the  city  court  of  McRae.  The 
petition  alleged  that  the  damages  resulted 
from  Injuries  received  by  the  petitioner's 
mare  by  reason  of  defects  in  a  certain  coun- 
ty bridge;  that  petitions  was  leading  her 
across  such  bridge,  when,  without  any  fault 
on  his  part,  she  stepped  Into  a  hole  in  the 
floor  of  said  bridge  and  waa  damaged;  that 
the  flooring  of  the  Mdge  was  dilapidated, 
rotten,  and  full  of  holes;  that  this  condition 
had  existed  for  several  months,  and  that  the 
county  authorities  had  actual  notice  of  the 
unsafe  and  dangerous  condition  of  the  bridge; 
that  the  bridge  had  been  constructed  by  the 
county  of  lumber  of  an  inferior  qualify;  and 
that  the  county  vras  negligent  in  falling  to 
repair  the  bridge.  The  petition  also  alleged 
that  the  mare  was  so  badly  crippled  that, 
after  attempting  for  nearly  seven  weeks,  at 
great  trouble  and  expense,  to  cure  her,  he 
had  dlsposM  of  her  as  being  practically 
worthless,  and  that  he  had  been  damaged  In 
the  sum  of  %1S0^.  The  defendant,  by  its  an- 
swer, denied  all  the  allegations  of  the  peti- 
tion as  to  the  manner  and  extent  of  the  In- 
Jurlea  to  the  mare,  and  as  to  the  condition 
of  the  bridga  Upon  the  trial  the  Jury  re- 
turned a  verdict  for  the  plaintUf  for  $112.00. 
The  defendant  moved  for  a  new  trial,  the 
motion  was  overruled,  and  the  defendant  ac- 
cepted. 

!•  Under  the  evidence  appearing  In  the 
record,  there  were  three  questions  to  be  pass- 
ed upon  by  the  Jury  before  reaching  a  de- 
termination as  to  whether  the  plaintiff  was 
entitled  to  recover  at  all:  (1)  Whether  the 
mare  had  been  Injured  upon  the  county 
bridge;  (2)  whether  this  injury  was  caused 
by  a  diefect  In  the  bridge  of  which  the  coun- 
ty authoritieB  had  suflicient  notice,  and  which 
they  had  negligently  failed  to  repair;  (3) 
whether  the  plaintiff  could  have  avoided  the 
Injury  by  the  exercise  of  ordinary  care.  The 
third  of  these  questions  was  submitted  to 

t  2.  See  Damages.  tpI.  Ifi,  Cent  Dig.  ||  90.  »1,  28a 


the  Jury,  the  first  was  mentioned  in  stating 
the  contentions  of  the  parties,  and  the  second 
was  not  referred  to  at  all.  Complaint  was 
made  in  the  motion  for  a  new  trial  of  In- 
structions in  which  the  court  assumed  that 
the  mare  was  injured,  and  there  was  also 
complaint  that  the  court  failed  to  charge  on 
the  matters  stated  above  as  the  first  and 
second  questions  for  the  Jury  to  determine. 
It  was  error  to  assume  that  the  plaintiff's 
mare  was  Injured,  when  there  was  sufficient 
evidence  to  the  contrary  to  require  a  sub- 
mission of  the  question  to  the  Jury.  It  was 
also  error,  even  In  the  absence  of  any  re- 
quest, to  fail  to  charge  on  the  question  of 
the  defendant's  negligence.  That  negligence 
is  the  gist  of  the  action;  and,  unless  It  be 
established  that  the  defendant  was  negll- 
goit  in  some  respect,  such  negligence  being 
the  proximate  cause  of  the  Injury,  there 
can  be  no  recovery,  even  though  it  be  proved 
that  the  mare  was  injured  by  reason  of  a 
defect  In  the  bridge.  For  these  reasons,  we 
think  the  court  should  have  granted  a  new 
trial  upon  these  grounds. 

2.  Under  the  ruling  in  Atlanta  4k  W.  P. 
R.  Co.  V.  Hudson,  62  Ga.  679,  approved  in 
Atlanta  Cotton-Seed  Oil  Mills  v.  Coffey.  80 
Ga.  150,  4  a  B.  759,  12  Am.  St  Rep.  244, 
the  plaintiff's  measure  of  damages,  if  he  re- 
covered, would  include  reasonable  hire  of  the 
animal  for  the  time  during  which  she  was 
temporarily  disabled  for  service,  as  well  as 
making  good  any  diminution  in  her  market 
value  occasioned  by  the  permanent  effects 
of  the  injury;  such  amoants,  however,  not 
to  exceed,  in  the  aggregate,  the  market  value 
of  the  animal,  with  interest  thereon.  Plain- 
tiff would  also  be  entitled  to  recover  for  any 
expenses  incurred,  during  the  time  the  mare 
was  disabled  for  service,  in  keeping  her  and 
treating  her  injuries.  The  Judge  below  in- 
structed the  Jury  much  In  accordance  with 
what  is  here  laid  down,  but  we  are  not  sure 
that  his  charge  was  in  all  respects  accurate. 
Certainly  it  Is  subject  to  the  criticism  that  it 
allowed  the  Jury  to  find  for  the  phLlntiff  for 
medical  attendance,  when  there  was  no  evi- 
dence, so  far  as  the  record  shows,  of  any 
expense  on  that  account  As  a  new  trial 
is  ordered  on  other  grounds.  It  is  unnecessary 
for  us  to  do  more  than  state  the  correct 
measure  of  damages  applicable  to  the  case. 

Judgment  reversed.  AU  the  Justices  con- 
curring. 
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(Supreme  Court  of  Georgia.    March  90,  1904.) 

PABOL  BVIDBNCE  —  BEST  AND   SECONDABT— DI- 

BBOTINa  VBBDICT— OONSTITDTIONAL  LAW 

—NEW  TBIAI.. 

1.  The  writing  itself  is  the  best  evidence  of 
what  a  written  instrument  contains,  and  parol 
evidence  as  to  its  contents  is  not  admissible  in 
the  absence  of  proof  of  its  loss  or  destruction, 
or  of  its  custody  by  a  person  beyond  the  limits 
of  the  state,  who  is  not  a  party  to  the  case. 
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2.CI7.  Code  1895.  f  6331,  authorizing  the 
court  to  direct  the  jury  to  find  for  the  party 
entitled  thereto  where  there  is  no  conflict  in 
the  evidence,  and  that  introduced,  with  all  rea- 
sonable deductions  or  inferences  therefrom,  de- 
mands a  particular  verdict,  is  not  repugnant  to 
the  Constitution  of  this  state  or  that  of  the 
United  States,  as  impairing  the  right  of  trial  by 
jurv,  or  as  depriving  a  party  of  his  property 
without  due  process  of  law. 

3.  There  was  no  error  in  directing  the  verdict. 

4.  By  the  exercise  of  ordinary  diligence  the 
alleged  newly  discovered  evidence  could  have 
been  discovered  in  time  for  use  upon  the  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  L.  8.  Roan,  Judge. 

Action  by  S.  A.  Cox  against  H.  P.  Tilley. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Bb.  T.  WUliamg  and  Alex.  W.  8teph^i% 
for  plaintiff  in  error.  L.  F.  McClelland  and 
J.  D.  Kilpatrick,  for  defendant  in  error. 

FISH,  P.  J.  8.  A.  Cox  sued  H.  P.  TUley 
on  two  promissory  notes.  Defendant,  in  his 
answer,  admitted  the  execution  of  the  notee^ 
that  they  were  unpaid,  and  that  the  plaintiff 
was  the  bolder  and  owner  of  them  at  the 
time  the  action  was  brought  He  pleaded 
that  the  notes  were  given  for  the  premiums 
on  a  life  insurance  policy  far  which  he  had 
applied  to  the  New  York  Life  Insurance 
Company,  through  Cox,  its  agent;  that  he 
intended  to  apply  for  a  policy  providing  for 
a  participation  in  dividends  after  the  sec- 
ond year,  which  would  "reduce  the  premiums 
each  year  with  l)aid-up  insurance  for  the 
face  of  the  policy  at  the  expiration  of  twen- 
ty years^';  that  he  did  not  read  the  appli- 
cation, for  the  reason  that  he  could  not  easily 
do  so  without  his  glasses,  which  be  did  not 
have  at  the  time;  that  Cox  represented  to 
him  that  the  application  was  for  the  kind  of 
policy  he  desired  to  obtain,  and  he  implicit- 
ly relied  upon  such  representation;  *that 
when  the  policy  was  delivered  it  was  totally 
different  from  tlie  one  he  had  contracted  for 
with  said  Cox,  it  being  a  20-year  policy,  with 
no  dividends  until  the  expiration  of  20  years; 
that  defendant  immediately  returned  said 
policy,  and  demanded  the  surrender  of  his 
notes  by  said  Cox,  but  that  he  refused  to 
take  the  policy  tendered  or  to  surrender  his 
notes,  whereupon  he  mailed  it  to  him  and 
remailed  it,  and  is  willing  now,  and  has  al- 
ways been,  to  disclaim  any  benefits  under  it; 
that  on  account  of  the  aforesaid  misrepre- 
sentations by  said  Cox  he  was  induced  to 
sign  said  notes  and  application,  being  grossly 
misled  by  fraud;  that  the  consideration  of 
said  notes  bad  totally  and  wholly  failed.** 
On  the  trial  the  court  directed  a  verdict  for 
the  plaintiff.  The  defendant  made  a  motion 
for  a  new  trial  upon  various  grounds,  which 
being  overruled,   he  excepted. 

1.  One  ground  of  the  motion  alleged  that: 
''Movant  offered  to  prove  by  his  own  parol 
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testimony  the  following  material  facts?  That 
he  did  not  get  the  kind  of  policy  applied 
for  by  him  or  the  insurance  applied  for  by 
him,  viz.,  a  policy  which  would  pay  to  liim 
a  dividend  at  the  expiration  of  the  second 
year  and  at  stated  periods  thereafter,  by 
which  he  could  reduce  his  premiums."  An- 
other ground  alleged:  *The  movant  c^ered 
to  prove  by  his  own  parol  testimony  the  fol- 
lowing material  facts:  That  the  policy  which 
was  sent  him  was  not  the  kind  of  policy  he 
applied  for— a  policy  which  would  begin  to 
pay  dividends  at  the  expiration  of  the  sec- 
ond year,  by  which  he  could  reduce  his  pre- 
miums— but  was  a  policy  which  paid  no 
dividends  at  the  expiration  of  the  second 
year."  That  the  evidence  last  quoted  was 
offered  after  the  witness  had  testified  as  fol- 
lows: "After  he  received  said  policy,  be 
tendered  it  back  to  Holland,  and  he  refused 
to  accept  it  Day  or  two  hiter  he  tend^ed 
it  to  Mr.  Cox,  and  he  refused;  and  witness 
tendered  it  again  to  Mr.  Cox,  and  he  again 
refused.  Witness  then  mailed  it  to  the  New 
York  Life  Insurance  Company  in  Atlanta, 
and  it  came  back.  He  then  returned  it  to 
the  company  in  Atlanta,  and  it  came  back 
to  the  post  ofilce  again,  and  he  refused  to 
take  it  out  the  office,  and  lias  never  seen  it 
since.  Does  not  know  what  became  of  It 
After  that  witness  called  back  at  the  post 
office,  and  called  for  the  pcriicy,  and  the  post- 
master said  it  was  not  there."  The  complaint 
was  tliat  the  court  erroneously  rejected  the 
evidence  offered.  We  do  not  think  that  the 
court  erred  in  ruling  tliat  this  evidence  was 
inadmissible.  The  plea  of  the  defendant,  as 
we  ha>e  seen,  was  that  the  policy  he  re- 
ceived was  a  20-year  policy,  which  provided 
for  no  dividends  until  the  expiration  of  20 
years,  and  that  it  was  totally  different  from 
the  one  for  which  he  had  contracted.  The 
poUcy  itself  was  the  highest  and  best  evi- 
dence of  what  it  contained,  and  as  to  wheth- 
er or  not  it  provided  for  a  participation  in 
dividends  after  the  second  year,  which  was 
the  kind  of  policy  the  defendant  claimed,  in 
his  plea,  he  had  applied  for.  It  is  evident 
that  the  testimony  of  the  witness  did  not 
show  that  the  policy  was  either  lost,  de- 
stroyed, or  inaccessible  to  the  diligence  of 
the  defendant  The  mere  fact  that  the  postp 
master  told  him  the  policy  was  not  in  the 
post  office  did  not  show  that  it  was  lost  or 
destroyed.  The  postmaster  did  not  say  that 
it  was  lost  or  that  he  did  not  know  what 
had  become  of  it  He  simply  said  it  was 
not  in  the  office.  Owing  to  the  failure  of 
the  defendant  to  take  it  out  of  the  office,  the 
postmaster  might  have  returned  it  to  the 
address  whence  it  came.  Some  one  other 
than  the  defendant  might  have  called  for 
his  mail,  and  the  policy  might  have  beoi 
delivered  to  such  person.  8o  far  as  this  tes- 
timony showed,  the  postmaster  might  have 
known  exactly  where  the  policy  was,  or,  if 
it  had  left  his  possession,  to  whom  it  had 
been  delivered,  or  where  he  had  sent  it   The 
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defendant  simply  traced  the  missing  docu- 
ment to  the  possession  of  the  postmaster, 
nithoat  introducing  the  evidence  of  the  post- 
master to  show  that  it  was  lost,  or  what  be- 
came of  it  Indeed,  so  far  as  the  evidence 
showed,  the  defendant  might  have  been  in- 
formed as  to  the  whereabouts  of  the  policy, 
and  it  might  have  been  an  easy  matter  for 
him  to  have  procured  its  production.  Such 
information  on  bis  part  was  not  at  all  in- 
consistent with  his  statement  that  the  post- 
master told  him  it  was  not  in  the  post  office. 
2.  Another  ground  of  the  motion  was  that 
the  court  had  no  legal  or  constitutional  right 
to  direct  a  verdict  for  the  plaintiff  without  the 
defendant's  consent,  and  that  in  so  doing  the 
defendant  was  deprived  of  his  constitutional 
right  of  a  trial  by  jury,  and  was  deprived  of 
Ills  property  without  due  process  of  law, 
which  was  contrary  to  the  Constitution  of  the 
United  States,  the  provisions  of  the  respective 
Constitutions  in  reference  to  these  matters 
being  set  out  in  the  motion.  It  is  well  settled 
that  the  provision  of  the  seventh  amendment 
to  the  Constitution  of  the  United  States  that 
"in  suits  at  common  law,  where  the  value  in 
controversy  shaU  exceed  twenty  dollars^  the 
right  of  trial  by  Jury  shall  be  preserved,*'  ap- 
plies only  to  the  courts  of  the  United  States. 
Murray's  Lessee  v.  Hoboken  L.  &  I.  Co.,  18 
How.  280,  15  L.  Ed.  372;  Walker  v.  Sauvhiet, 
02  U.  S.  90,  23  L.  Ed.  678;  Pearson  v.  Xew 
dan,  95  U.  S.  294,  24  L.  Ed.  436;  Spies  v.  IIU- 
nois,  123  U.  S.  131,  8  Sup.  Ct  21,  31  L.  Ed. 
80;  6  Am.  &  Eng.  Enc.  L.  974,  and  cit,  note 
4,  It  is  equally  clear  that  the  fourteenth 
amendment  to  the  federal  Constitution,  pro- 
viding that  no  state  sball  "deprive  any  per 
son  of  life^  liberty  or  property,  without  due 
process  of  law,"  does  not  require  a  Jury. 
Walker  v.  Sauvinet,  supra;  Hall  v.  Armstrong, 
65  Vt  421,  26  Aa  592,  20  L.  B.  A.  366;  Fant 
V.  Buchanan  (Miss.)  17  South.  371.  Civ.  Code 
1895,  S  5331,  provides:  "Where  there  is  no 
conflict  in  the  evidence,  and  that  introduced 
.with  an  reasonably  deductions  or  Inferences 
therefrom  demands  a  particular  verdict,  the 
court  may  direct  the  jury  to  find  for  the  party 
entitied  thereto."  This  section  does  not  con- 
travene the  provision  of  our  state  Constitu- 
tion that  the  right  of  trial  by  jury  shall  re- 
main inviolate,  nor  the  provision  that  no  per- 
son shaU  be  deprived  of  property  except  by 
due  process  of  law.  Under  our  procedure  it 
is  the  province  of  the  jury,  in  civil  cases,  to 
pass  upon  questions  of  fact,  and  a  trial  by 
jury  tn  such  cases  presupposes  an  issue  of 
fact;  so,  if  there  be  no  such  issue,  there  is 
nothing  for  a  jury  to  pass  on.  The  jury,  in 
such  cases,  has  nothing  to  do  with  questions 
of  law  that  may  be  involved,  or  with  infer- 
ences of  law  from  undisputed  facts.  A  plain- 
tiff might  with  as  much  reason  contend  that 
the  court  when  granting  a  nonsuit  deprived 
him  of  his  right  of  trial  by  jury  as  a  defend- 
ant could  contend  that  he  was  deprived  of 
roch  right  by  the  direction  of  a  verdict  against 
him  in  a  case  falling  within  the  provisions 


of  the  above-cited  section  of  the  CivS  Code. 
The  right  of  the  court  to  grant  a  nonsuit  in 
a  proper  case  has  never  been  brought  in  ques- 
tion in  this  court,  so  far  as  we  know.  In 
Naugatuck  E.  R.  Co.  v.  Waterbury  Button 
Co.,  24  Conn.  468^  it  was  held:  "The  act  of 
1852  [Laws  1852,  p.  7,  c.  4],  authorizing  the 
granting  of  nonsuits  in  civU  actions  where  the 
plaintiff,  who  has  produced  his  evidence  and 
rested  his  case,  shall  have  failed  to  make  out 
a  prima  facie  case,  is  not  repugnant  to  the 
Constitution  of  this  state,  as  impairing  the 
right  of  trial  by  jury."  While  the  plaintiff 
in  error  relies  upon  both  of  the  above-men- 
tioned provisions  of  our  state  Constitution, 
they  are  each  invoked  for  the  same  purpose; 
that  is,  to  sustain  his  contention  that  he  was 
entitied  to  a  trial  by  a  jury,  the  due  process 
of  law  contended  for  being  a  trial  by  a  jury. 
As  there  was  no  issue  to  submit  to  the  jury, 
due  process  of  law  did  not  require  that  the 
case  should  be  tried  by  a  jury. 

3.  As  the  defendant,  in  his  answer,  ad- 
mitted, in  effect,  that  the  plaintiff  was  enti- 
tied to  recover,  unless  the  plea  of  the  defend- 
ant should  be  sustained,  and  as  there  was  no 
evidence  to  sustain  the  plea,  there  was  no  er- 
ror in  dhrecting  a  verdict  for  the  plaintiff. 

4.  Another  ground  of  the  motion  for  a  new 
trial  was  atteged  newly  discovered  evidence, 
which  evidence  was,  in  substance,  that  after 
the  trial,  and  on  the  same  day  thereof,  mov- 
ant's brother  Informed  him  that  the  package 
or  letter  from  the  New  York  Life  Insurance 
Company  which  had  been  directed  to  movant 
at  Decatur,  Ga.,  and  which  he  had  requested 
his  brother  to  return,  had  not  been  returned, 
because  his  brother  had  forgotten  to  do  so, 
but  had  been  placed  by  his  brother  under  his 
buggy  cushion,  where  it  had  remained  for  six 
months,  and  was  susequentiy  placed  in  a 
drawer  at  his  house;  that  movant  immediately 
went  to  his  brother's  house,  and  procured  the 
letter  or  package,  which  had  not  been  opened; 
that  when  he  opened  it,  some  time  before 
the  hearing  of  the  motion  for  a  new  trial,  in 
the  presence  of  certain  named  witnesses,  the 
insurance  policy  in  question  was  found  there- 
in; that  movant  did  not  know  during  the  trial 
where  the  policy  was,  but  believed  that  his 
brother  had  returned  it  by  mail  to  the  agent 
of  the  insurance  company  at  Atlanta.  Affida- 
vits of  the  movant  and  his  counsel,  in  the 
usual  form,  as  to  the  want  of  knowledge  of 
the  alleged  newly  discovered  evidence  at  the 
time  of  the  trial,  and  that  the  same  could  not 
have  been  procured  by  the  exercise  of  proper 
diligence,  were  also  submitted  upon  the  hear- 
ing of  the  motion.  The  policy,  which  pro- 
vided for  no  participation  in  dividends  until 
the  expiration  of  20  years,  was  also  put  in 
evidence  upon  the  hearing  of  the  motion  as 
part  of  the  alleged  newly  discovered  evidence. 
The  defendant  had  averred  in  his  verified 
plea  that  he  had  twice  returned  the  policy  by 
mail  to  the  agent  of  the  company  that  issued 
it.  On  the  hearing  of  the  motion  for  a  new 
trial  the  affidavit  of  counsel  for  plaintiff  was 
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sabmitted,  in  wlilcli  they  deposed  that  some 
10  days  before  tbe  trial  of  the  case  they  noti- 
fled  counsel  for  defendant  that  the  policy  was 
not  in  the  possession,  power,  custody,  or  con- 
trol of  themselves,  or  of  their  client,  or  of  the 
New  York  Life  Insurance  Company,  but  that, 
according  to  the  Information  and  belief  of  de- 
ponents it  was  in  the  possession,  power,  cns^ 
tody,  and  control  of  the  defendant,  and  that 
deponents  then  notified  coimsel  for  defendant 
that  they  would  demand  strict  proof  of  the 
policy,  and  defendant's  counsel  had  better 
make  some  effort  to  procure  it  As  it  ap- 
pealed that  the  defendant  had  delivered  the 
letter  containing  the  policy  to  his  brother,  to 
be  returned  by  mail  to  the  agent  of  the  com- 
pany, and  that  his  counsel  had  been  notified 
that  it  was  in  the  possession,  power,  custody, 
or  control  of  the  insurance  company,  the  plain- 
tiff, or  his  counsel,  it  seems  that  the  slightest 
diligence  on  the  part  of  the  defendant  would 
have  required  him  to  make  inquiry  of  his 
brother  as  to  whether  or  not  he  had  mailed 
the  letter  containing  the  policy.  As  is  well 
known,  the  granting  of  new  trials  on  the 
ground  of  newly  discovered  evidence  is  not 
favored  by  the  courts,  and  the  discretion  of  a 
trial  Judge  in  refusing  a  new  trial  on  such 
ground  will  not  be  controlled  unless  manifest- 
ly abused.  We  do  not  think  there  was  any 
abuse  of  discretion  In  this  Instance. 

Judgment  affirmed.  All*  the  Justices  con- 
curring. 

(119  Ga.  950) 

COLUMBUS  FERTILIZER  00.  v.  HANKa 

(Supreme  Court  of  Georgia.    March  81,  190i.) 

JUSTICE  JUDOMSNT— DOBHANCT— EXBGTTTION 
OOCKET. 

1.  A  Judgment  rendered  in  a  justice's  court 
will  not  be  kept  in  life  and  the  running  of  the 
dormancy  statute  arrested  by  entries  on  the  ez- 
ecution  recorded  upon  the  general  execution 
docket,  but  not  recorded  upon  the  execution 
docket  of  the  superior  court  of  the  county  of  the 
defendant's  residence. 

Oandler  and  Turner,  JJ.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  Superior  C>>urt,  Muscogee  Coun- 
ty; J.  H.  WorriU,  Judge  pro  hac  vice. 

Action  by  the  Columbus  Fertilizer  Ck)mpany 
against  Lr.  B.  Hanks  to  determine  evidence 
of  illegality.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

T.  L.  Bowden  and  J.  H.  Martin,  for  plain- 
tiff in  error.  T.  T.  Miller,  for  defendant  in 
error. 

SIMMONS,  0.  J.  A  ft.  fa.  from  a  justice's 
court  was  levied  upon  certain  personal  prop- 
erty. The  defendant  filed  an  affidavit  of 
illegality,  alleging  that  the  execution  was 
proceeding  illegally,  for  the  reason  that 
more  than  seven  years  had  elapsed  from  the 
time  the  execution  was  issued  before  either 
the  execution  or  ttie  entries  thereon  had  been 


placed  upon  the  execution  docket  of  the  bo- 
perior  court,  and  that  the  Judgment  was 
therefore  dormant,  and  could  not  be  enfor- 
ced by  levy.  The  case  thus  made  was  re- 
turned to  the  justice's  court,  and  thence  ap- 
pealed by  consent  t6  the  superior  court  Up- 
on the  trial  the  case  was  submitted  to  the 
judge,  without  the  intervention  of  a  jury, 
upon  an  agreed  statement  of  facts.  From 
this  statement  it  appeared  that  the  judgment 
upon  which  the  execution  was  based  was 
rendered  In  December,  lSd8;  that  the  execu- 
tion was  issued  March  12,  1894;  that  a  prop- 
er return  of  nulla  bona  was  made  on  the  ex- 
ecution on  October  12,  1894,  by  a  proper  offi- 
cer; that  the  execution  and  this  return  of 
nulla  bona  were  properly  recorded  on  the 
general  execution  docket  of  the  county  on 
October  20, 1896;  that  a  proper  return  of  nul- 
la bona  was  made  on  the  ^recution  on  May 
6,  1901;  that  the  levy  to  which  the  affidavit 
of  illegality  was  filed  was  made  on  June  5, 
1901;  that  the  execution .  and  the  entries  of 
nulla  bona  were  entered  on  the  execution 
docket  of  the  superior  court  on  June  8,  1901, 
and  that  they  had  not  been  entered  upon 
that  docket  prior  to  that  time.  The  judge 
ruled  that  the  entry  of  the  execution  upon 
the  general  execution  docket  "did  not  pre- 
vent it  from  being  dormant  when  the  levy 
was  made,**  and  therefore  he  sustained  the 
illegality.  To  this  judgment  the  plaintiff  in 
execution  excepted. 

Under  the  acts  of  1823  (Cobb*s  Dig.  p.  496) 
and  1856  (Acts  185&-56,  p.  234)  no  judgment 
obtained  in  the  courts  of  this  state  could  be 
enforced  after  the  expiration  of  seven  years 
from  its  rendition  when  no  execution  had 
been  issued,  or,  if  the  execution  had  be«i  is- 
sued, after  the  expiration  of  seven  years 
from  the  time  of  the  last  entry  upon  the  ex- 
ecution by  an  officer  authorized  to  execute 
and  return  it  By  the  act  of  1885  (Acts 
1884-85,  p.  95;  Civ.  Code  1895,  S  3761)  it  was 
enacted  that  no  judgment  should  be  enforced 
''after  the  expiration  of  seven  years  from  the 
time  of  its  rendition,  when  no  execution  has 
been  Issued  upon  it  and  the  same  placed  up- 
on the  execution  docket  as  now  provided  by 
law,  or  when  the  execution  has  been  issued 
and  seven  years  have  expired  from  the  time 
of  the  record  upon  the  execution  docket  of 
tbe  court  from  which  the  same  issued  of  the 
last  entry  upon  the  execution  made  by  an 
officer  authorized  to  execute  and  return  the 
same."  This  made  it  necessary,  In  order  to 
continue  a  judgment  In  life,  not  only  to  have 
the  entries  made  upon  the  execution  but  to 
have  them  recorded  In  the  execution  docket 
of  the  court  from  which  the  execution  issued. 
The  act  also  provided  **that,  in  case  any  exe- 
cution Issues  from  any  court  having  no  exe- 
cution docket,  then  said  record  shall  be  made 
upon  the  execution  docket  of  the  superior 
court  of  the  county  where  the  defendant  re- 
sides," Civ.  Code  1895,  |  3762.  The  Jus- 
tices* courts  of  this  state  have  no  execution 


Qa.) 


COLUMBUS  FEBTILIZEB  CO.  v.  BANKS. 


223 


doclMt,  aikt  tft  then  thle  last  proylaion  la  ap- 
plicable. In  1S80  the  General  Aaaembly 
passed  "an  act  to  provide  when  traasfers 
and  liens  shall  take  effect  as  against  third 
parties."  Acts  188&,  p.  106.  Under  this  act 
deeds,  mortgages*  and  liens  of  all  kinds,  as 
against  innocent  third  parties  irho  bsTO  ac- 
qnired  a  transfer  or  lien  bhiding  the  same 
property;  take  effect  only  from  the  time  they 
are  filed  for  record.  The  clerk  of  the  supe- 
rior court  is  required  to  keep  a  general  exe- 
cution docket,  and,  as  against  sneh  third 
parties  who  have  acquired  a  transfer  or  lien 
Mnrffii^  the  defendant's  property,  no  money 
Judgment  obtained  wittiln  the  connty  <^  the 
defendants  residence  shall  have  a  n&n  upon 
his  iMToperty  from  the  date  of  the  rendition 
of  the  judgment,  unless  the  execution  is  en- 
tered on  the  general  execution  docket  within 
10  days  from  the  time  the  Judgment  is  ren- 
dered. When  the  execution  is  entered  after 
10  days,  the  Uen  shall  date  from  such  entry. 
As  against  each  third  parties,  no  money 
judgment  obtained  in  this  state  outside  of 
the  county  of  the  defendantf  s  residence  shall 
haye  a  lien  upon  his  property  in  any  other 
county  than  where  obtained,  unless  the  exe- 
cution Is  entered  upon  the  general  execution 
docket  of  the  county  ot  his  residenee  within 
30  days  from  the  time  the  judgment  is  ren- 
dered, and  when  the  execution  is  entered  up- 
on this  docket  after  the  expiration  of  80  days 
the  Hen  dates  from  the  entry*  See  Olv.  Code 
1805,  if  2778-2780. 

In  the  present  case  no  record  of  the  execu- 
tion or  of  the  entries  thereon  was  made  on 
the  execution  docket  of  the  superior  court 
until  after  the  expiration  of  more  than  seven 
years  firom  the  time  of  the  rendition  of  the 
judgment  and  the  issuing  of  the  execution. 
If  the  act  of  1885  was  not  changed  by  the 
act  <tf  1889,  the  judgment  was  cleariy  dor^ 
mant  Smith  ▼.  Bearden,  117  Ga.  822,  46  S. 
E.  58.  The  sole  question  in  the  present  case 
is  whether  the  entries  upon  the  general  exe- 
cution docket  serred  to  ke^  the  judgment  in 
life.  Priw  to  the  act  of  1888  there  was  no 
general  execution  docket  kept.  When  that 
act  provided  that  one  should  be  kept  in  each 
county,  this  docket  was  not  substituted  In 
lieu  of  any  of  those  already  kept»  but  was 
additional.  The  act  did  not  contemplate  one 
docket,  which  should  contain  all  that  had 
been  entered  previously  in  the  several  dock- 
ets of  the  county.  Bach  court  of  record  had 
kept  an  execution  docket  as  part  of  its  rec- 
ords, and  the  act  of  1888  did  not  change  this. 
A  plaintiff  might  have  his  execution  entered 
upon  the  general  execution  docket  or  not,'  as 
he  preferred.  Thus  the  general  execution 
docket  did  not  show  all  that  was  shown  by 
the  other  and  older  dockets.  Again,  the  act 
ef  1888  provided  for  the  record,  upon  the 
general  execution  docket  of  executions  bas- 
ed on  judgments  obtained  in  other  counties, 
and  thus  the  general  execution  docket  might 
contain  matters  not  shown  by  the  other  dock- 
ets.   The  fee  of  the  clerk  for  making  the 


record  upon  the  new  docket  wasdifferent  from 
tiiat  for  making  entries  upon  the  other  docket 
Thus  we  think  it  dear  that  the  general  ex- 
ecution docket  was  not  intended  as  a  substi- 
tute for  all  of  the  older  dockets.  Kor  do  we 
think  that  the  act  of  1885,  as  to  the  dorman- 
cy of  judgments,  was  affected  by  it  The 
act  of  1888  contained  an  express  provision 
that  "nothing  in  this  act  shall  be  construed 
to  affect  the  validity  or  force  of  any  deed,  or 
mortgage,  or  judgment  or  other  lien  of  any 
kind,  as  between  the  parties  thereto."  Civ. 
Oode  1896,  9  2781.  The  dormancy  of  a  judg- 
ment may  be  taken  advantage  of  by  the  de- 
fendant as  against  the  plaintiff  or  his  as- 
signs, and  therefore  affects  the  validity  and 
force  of  the  judgment  "An  entry  made  by 
a  proper  officer  upon  an  execution  Issued 
from  a  judgment  unless  recorded  upon  the 
execution  docket  of  the  court  from  which  the 
execution  issued,  will  not  even  as  between 
the  parties  to  the  judgment  arrest  the  run- 
ning of  the  dormancy  statute."  Nowell  v. 
Halre,  116  Oa.  888,  42  S.  K.  710.  "A  judg- 
ment is  enforced  against  the  defendant  there- 
in/' and  the  act  of  1885  provides  that  no  dor- 
mant judgment  "shall  l>e  enforced,"  and  this 
Is  true  without  regard  to  whether  the  rights 
of  third  persons  may  be  affected.  Id.  If  the 
aot  of  1889  did  not  affect  the  vaHdity  or 
force  of  the  judgment  as  between  the  par- 
ties, it  could  not  affect  the  question  as  to 
whether  the  judgment  was  dormant  and 
that  question  must  be  determined  without 
regard  to  It  The  act  of  1885  was  therefore 
not  changed  or  modified  by  the  act  of  1888. 
ThlB  view  of  the  matter  was  taken  by  the 
codlflen  of  the  Civil  Code  and  by  the  Gener- 
al Assembly,  for  the  provisions  of  both  acts 
are  embodied  in  that  Code,  evidencing  a  be- 
lief that  both  were  of  force.  The  act  of  1889 
merely  made  provision  as  to.  when  transfers 
and  Uens  should  take  effect  as  to  third  par- 
ties without  notice.  The  general  execution 
docket  was  made  the  means  of  giving  notice 
of  judgment  liens  by  affecting  third  persons 
with  notice  of  executions  properly  recorded 
therein.  To  this  extent  the  act  was  well 
within  the  scope  of  Its  titie.  Had  the  act 
contained  provisions  affecting  the  validity 
or  force  of  judgments  as  between  the  par- 
ties, it  might  well  have  been  held  that  such 
provisions  were  unconstitutional  as  being  be- 
yond what  was  covered  by  the  titie.  For 
these  reasons  we  think  that  the  act  of  1889 
must  be  held  merely  to  fix  the  time  when 
transfers  and  liens  shall  become  effective  as 
against  third  parties  without  notice,  and  to 
have  no  effect  upon  the  validity  and  force  of 
the  judgment  as  between  the  parties  thereto 
or  upon  the  question  of  its  dormancy. 

It  was  argued,  however,  that  the  placing 
of  the  execution  and  the  entries  thereon  up- 
on the  general  execution  docket  was  such  a 
public  act  as  would  prevent  tihe  judgment 
from  becoming  dormant  *  This  is  not  true. 
Under  the  ruling  in  Hollis  v.  Lamb,  114  Ga. 
740,  40  8.  E.  751,  a  judginent  may  be  pre- 
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Tented  from  becoming  dormant  ^thet  by 
proper  and  timely  entries  on  the  execution, 
duly  recorded  on  the  execution  docket  of  the 
court  from  which  it  issued,  or  by  active  and 
bona  fide  efforts  on  the  part  of  the  plaintiff 
to  enforce  his  execution  by  appropriate  legal 
proceedings  duly  taken.  In  the  <H;>lnion  It 
was  said  that  "the  dormancy  of  a  judgment 
is  iHrevented  either  by  proper  entries  every 
seven  years,  duly  recorded  on  the  execution 
docket,  or  by  a  bona  fide  public  effort  on  the 
part  of  the  plaintiff  In  fl.  fa.  to  enforce  his 
execution  In  the  courts  of  the  country  at  such 
times  and  periods  that  seven  years  will  not 
elapse  between  such  attempts  or  between 
such  an  attempt  and  a  proper  entry."  The 
mere  record  of  an  entry  on  the  general  execu- 
tion docket  is  not  an  effort  to  enforce  the 
execution,  but  a  mistaken  attempt  to  keep 
the  judgment  alive.  Such  a  record  is  not 
such  an  active  and  public  effort  as  was  con- 
templated by  that  decision,  and  cannot  be 
considered  as  sufficient  to  keep  the  judgment 
in  life,  especially  as  it  is  done  under  an  act 
which,  by  its  express  terms,  does  not  affect 
the  validity  or  force  of  the  judgment  as  be- 
tween the  parties  thereto.  The  present  case 
is  clearly  distinguishable  for  another  reason. 
Hollis  V.  Lamb  was  put  on  the  ground  that 
the  act  of  1885  did  not  affect  the  question 
whether  dormancy  had  been  prevented  by 
public  efforts  to  enforce  the  execution  in  the 
courts  of  the  country,  but  did  make  it  neces- 
sary to  properly  record  any  entry  which  was 
relied  upon  to  prevent  dormancy.  "That 
act,"  said  Little,  J.,  "made  practically  but 
one  change  in  the  law,  •  •  •  and  that 
was  that  the  entries  made  on  an  exeeutlon  by 
the  officer  which  were  sufficient  to  prevent 
its  dormancy  should  be  entered  upon  the  exe- 
cution docket  of  the  court  from  which  it  is- 
sued; and  it  is  now  declared  •  •  •  that 
when  seven  years  have  elapsed  from  the 
time  of  the  record  upon  the  execution  docket 
of  the  last  entry  upon  the  execution,  made 
by  an  officer  authorized  to  execute  and  re^ 
turn  the  same,  the  judgment  shall  be  dor- 
mant*' In  other  words,  the  act  of  1885  was 
held  to  apply  to  entries  on  the  execution,  and 
to  make  their  record  necessary  to  arrest  the 
running  of  the  dormancy  statute,  but  not  to 
apply  to  those  other  acts  which  by  reason  of 
their  public  character  serve  to  keep  the  judg- 
ment alive.  To  hold  now  that  the  entries  on 
the  execution  can  be  effective  although  not 
recorded  in  the  manner  prescribed  would  be 
to  render  the  act  of  1885  meaningless  and 
nugatory.  If  that  act  means  anything,  it  is 
that  entries  on  an  execution  cannot  serve  to 
keep  the  judgment  in  life  unless  the  entries 
are  properly  recorded.  We  hold  that  the  rec- 
ord of  the  execution  and  the  entries  therecm 
upon  the  general  execution  docket  was  insuf- 
ficient to  prevent  the  judgment  from  becom- 
ing dormant,  that  the  judgment  was  dormant 
when  levied,  and-  that  the  judge  below  was 
right  in  holding  that  the  execution  could  not 
be  enforced  by  levy. 


Judgment  affirmed.  AH  the  Justices  con- 
curring, except  LAMAR,  J.,  disqualified,  and 
OANDLER  and  TURNER,  JJ.,  who  dissent 

TURNER,  J.  (dissenting).  The  act  of  1822 
was  entitled  "An  act  to  amend  the  26th  sec- 
tion of  the  judiciary  act  passed  IGth  day  of 
December,  1799;  and  also  to  prevent  the 
fraudulent  enforcement  *  of  dormant  judg- 
ments." Ck)bb's  Dig.  p.  496.  The  preamble 
recites  that  "dormant  judgments,  by  being 
colluslvely  kept  open,  are  made  the  instru- 
ments of  fraud  on  innocent  purchasers;  and 
often  operate  expressively  on  vigilant  and 
bona  fide  creditors.*'  The  third  section  of  the 
act  declared  that  "all  judgments  upon  which 
no  execution  shall  be  issued,  or  on  which  no 
return  shall  be  made  on  the  execution,  shall 
be  void  and  of  no  effect"  This  section  of  the 
act  was  amended  in  1823,  by  adding  a  pro- 
viso to  the  effect  that  judgments  might  be 
renewed  or  revived.  This  court  in  an  opin- 
ion from  which  the  foregoing  statement  is 
taken,  construing  the  acts  according  to  their 
spirit  and  Intention,  held  that  "they  contem- 
plate no  benefit  to  the  defendant  but  aim  at 
the  protection  of  innocent  purchasers  and 
vigilant  and  bona  fide  creditors  from  fraud." 
Lockwood  y.  Barefl^d,  7  Ga.  393;  Butt  v. 
Maddox,  Id.  500;  and  subsequent  cases  to 
same  effect  This  view  of  the  court  follow- 
ing the  reason  and  spirit  of  the  legislation, 
was  reached,  though  the  acts  declared  that 
"judgments  upon  which  no  execution  shall 
be  Issued,  or  on  which  no  return  shall  be 
made  on  the  execution  within  seven  years 
from  the  date  of  the  judgment  shall  be  void 
and  of  no  effect" 

The  eighth  section  of  the  limitation  act  of 
March  6,  1856*  re-enacts  the  acts  of  1822 
and  1823  substantially,  the  provision  that  the 
judgments  shall  be  null  and  void  being  chan- 
ged into  a  provision  that  such  judgments 
shall  not  be  enforced.  All  the  Oodes  prior  to 
the  present  Code  contained  this  section  of  the 
general  limitation  act  of  1856:  "No  judg- 
ment hereafter  obtained  hi  the  courts  of  this 
state  shall  be  enforced  after  the  expiration 
of  seven  years  from  the  time  of  Its  rendition, 
when  no  execution  has  been  issued  upon  it; 
or  when  execution  has  been  issued,  and  sev- 
en years  have  expired  from  the  time  of  the 
last  entry  upon  the  execution  made  by  an 
officer  authorized  to  execute  and  return  the 
same."  Code  1882,  S  2914  (2863),  (2855).  And 
yet  this  court  in  1888^  considering  the  history 
of  this  law  and  its  reason  and  purpose,  held 
that  a  judgment  could  be  enforced  when 
there  had  not  been  within  the  period  of  seven 
years  any  entry  upon  it  by  an  officer  author- 
ized to  execute  and  return  the  same,  but  only 
a  receipt  by  a  notary  public  of  his  costs. 
Gholston,  Adm'r,  v.  O'Kelley,  Adm*r,  81  Ga. 
19,  7  S.  E.  107.  The  court  said  in. that  case: 
"It  has  always  been  held  that  section  2914 
of  the  Code  should  receive  an  equitable  con- 
struction; and  it  has  also  been  held  that  any 
public  act  of  the  plaintiff  going  to  show  that 
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the  execution  was  BtUl  in  life  wonld  be  soffl- 
dent  to  preyent  its  becoming  dOTmant**  And 
in  the  .opinion  many  cases  are  dted  by  the 
learned  jostice  rendering  the  decision  of  the 
coort  Wiley  y.  Kelsey,  3  Kelly,  274;  Worthy 
Y.  Lowry,  19  Qa.  517;  Ector  v.  Ector,  25  Ga. 
274;  Clark  y.  Feagan*  42  Ga.  269;  Thrasher 
V.  Foster,  Id.  212;  Water  Lot  Co.  y.  Bank  of 
Bninswick,  58  Ga.  80;  Nelson  y.  Gill,  66  Qa. 
S36.  A  careful  and  discriminating  statement 
of  these  cases  was  giyen  in  detail,  and  this 
reyiew  contained  the  following  quotation 
from  the  case  in  56  Ga.  586:  ''Jackson,  J^ 
in  deliyerlng  the  opinion  of  the  court,  says: 
It  we  should  confine  ourselyes  to  the  words 
of  the  statute,  we  should  hold  it  dormant; 
but  this  court,  hi  [Booth  y.  Williams]  2  Kelly 
[252]  and  [Wiley  v.  Kelsey]  3  Kelly  [274],  and 
many  following  cases,  departed  from  the 
words,  and  haye  giyen  the  dormant  acts  an 
equitable  construction.  The  principle  arriyed 
at  seems  to  be  that,  as  between  the  plaintiff 
and  the  defendant,  any  record  facts  which  go 
to  show  that  the  Judgment  creditor  was  ac- 
tiye,  particularly  if  his  want  of  actiyity  dur- 
ing any  of  the  time  was  caused  by  the  act  of 
the  defendant,  would  operate  to  saye  the 
Judgment  from  the  operation  of  the  act,  such 
as  claiming  money  in  court  in  the  case  in  3 
Kelly,  and, any  official  action  upon  the  public 
dockets  so  as  to  notify  the  world  that  the 
plaintiff  claimed  that  his  judgment  was  sub- 
sisting, as  in  [Tanner  y.  Hollingsworth]  41 
Ga.  133.'  **  And  many  other  cases  could  be 
adduced  of  like  tenor  and  effect 

The  amendment  of  that  section  pf  the  Code 
of  1882  by  the  act  of  1885  (Acts  1884-85,  p. 
95)  is  embodied  in  section  3761  of  our  present 
Clyil  Code.  "That  act  made  practically  but 
one  change  in  the  law  as  it  then  stood  in  re- 
lation to  the  dormancy  of  judgments,  and 
that  was  that  the  entries  made  on  an  execu- 
tion by  the  officer  which  were  sufficient  to 
prevent  its  dormancy  should  be  entered  upon 
the  execution  docket  of  the  court  from  which 
it  issued;  and  it  is  now  declared  in  that  sec- 
tion of  the  Code  that,  when  seyen  years  haye 
elapsed  from  the  time  of  the  record  upon  the 
execution  docket  of  thQ  last  entry  upon  the 
execution,  made  by  an  officer  authorized  to 
execute  and  return  the  same,  the  judgment 
sliall  be  dormant.  If  the  proylsions  of  the 
previous  law  which  required  proper  entries 
to  be  made  upon  the  execution  every  seven 
years  in  order  to  prevent  dormancy  did  not, 
under  the  construction  of  that  statute  by  our 
court,  render  such  judgment  dormant  in  the 
absence  of  such  entries  when  the  plaintiff 
In  fl.  f a.  was  making  public  attempts  to  en- 
force his  execution  within  the  limitation,  it 
would  be  inconsistent  to  now  rule  that  the 
mece  addition  of  a  requirement  that  such  en- 
tries should  l>e  placed  upon  the  execution 
docket  lias  abrogated  the  rule  of  equitable 
construction  wtdch  has  invariably  been  given 
to  statutes  in  relation  to  the  dormancy  of 
judgments.  In  harmony  with  the  spirit  of 
the  rulings  heretofore  made,  and  under  the 
47  S.B.— 15 


unbroken  precedent  giving  to  these  statutes 
an  equitable  construction,  it  must  be  again 
ruled  that  the  dormancy  of  a  judgment  is 
prevented  either  by  proper  entries  every  sev- 
en years,  duly  recorded  on  the  execution 
docket,  or  by  a  bona  fide  public  effort  on  the 
part  of  the  plaintiff  in  fl.  f a«  to  enforce  his 
execution  in  the  courts  of  the  country  at  such 
times  and  periods  that  seven  years  will  not 
elapse  between  such  attempts,  or  between 
such  an  attempt  and  a  proper  entry;  and 
that  a  true  construction  of  section  3761  of 
the  Code  is  that  either  proper  entries  on  the 
execution  duly  entered  on  the  execution  dock- 
et, or  bona  fide  attempts  to  enforce  the  same 
against  the  property  of  the  defendant  within 
the  stated  period,  will  be  sufficient  to  pre- 
vent dormancy."  Hollis  v.  Lamb,  114  Ga. 
740,  40  S.  E.  751.  And  in  the  first  headnote 
of  the  case  it  is  held:  "And  in  order  to  have 
this  effect  [to  prevent  dormancy]  it  is  not 
necessary  that  any  entry  relating  to  such  ef- 
forts, other  than  those  otherwise  required  or 
authorized  to  be  made  on  the  execution,  shall 
be  entered  either  on  the  execution  itself  or 
the  execution  docket  of  the  court  in  which 
the  judgment  was  rendered."  This  was  the 
unanimous  decision  of  a  full  bench,  as  ware 
the  numerous  other  decisions  of  this  court  to 
the  same  effect  heretofore  cited.  While  the 
section  of  the  Code  under  consideration  on  its 
face  requires  both  an  entry  within  time  upon 
the  execution,  and  upon  the  execution  docket 
of  the  court,  this  equitable  construction  holds 
that  a  judgment  may  be  saved  from  dorman- 
cy without  either  an  entry  upon  the  execu- 
tion or  upon  the  execution  docket  of  the  court 
from  which  it  issued.  It  is  true  that  thi& 
court,  in  the  case  of  Kowell  v.  Hafare,  116  Ga. 
386,  42  S.  B.  710,  held  that:  *'An  entry  made 
by  a  proper  officer  upon  an  execution  issued 
from  a  judgment,  unless  recorded  iqran  the 
execution  docket  of  the  court  from  which  the 
execution  issued,  will  not,  even  as  between 
the  parties  to  tlie  judgment,  arrest  the  run- 
ning of  the  dormancy  statute."  And  the 
case  of  Smith,  Barry  &  Co.  v.  Bearden,  117 
Ga.  822^  45  S.  B.  50,  follows  the  foregoing 
case,  merely  adopting  the  language  just  quot- 
ed. The  case  of  Nowell  v.  Halre  seems  to  be 
a  new  departure,  and,  without  noticing  the 
equitable  rule  of  construction  heretofore 
adopted  by  this  court,  is  based  strictly  and 
literally  on  the  very  words  of  the  statute. 
It  does  not  seem  that  the  former  decisions  of 
this  court  establishing  a  different  rule  were, 
by  permission  of  the  court,  expressly  ques- 
tioned and  reviewed;  and  it  does  not  state 
whether  it  affirms,  reverses,  or  changes  the 
former  decisions.  Van  Epps*  Code  Snpp.  S 
6264.  I  therefore  doubt  the  authority  of 
these  two  decisions. 

According  to  the  preced^its  set  by  tliis 
court  from  the  earliest  times,  which  I  think 
are  unreversed,  I  venture  with  great  defer- 
ence to  dissent  from  the  opinion  of  the  Chief 
Justice,  and  would  hold  that  a  proper  entry 
upon  an  execution  and  the  recording  of  such 


226 


47  SOUTHBABTBRN  BBPORTBR. 


QLC 


entry  upon  the  general  execution  docket  are 
Ruch  public  acts.  If  done  within  time,  aa 
would,  between  the  parties,  arrest  the  run- 
ning of  the  dormancy  statute. 


(136  N.  C.  K) 

OHAFFIN  et  al.  t.  FRIES  MFO.  A  POWER 
00. 

(Supreme  Oourt  of  North  Oarolina.    April.  19, 
•    1904.) 

WATSBS  AND  WATEB  0OUBSE9—DAH&— DAMAGES 
—INSTRUCTIONS— NOiaiVAL    DAMAGES. 

1.  It  is  not  error  to  refuse  instructions  sub- 
stantially embodied  in  the  charge  given  by  the 
court. 

2.  The  language  of  an  instruction  exactly 
corresponding  with  the  words  of  an  issue  sub- 
mitted, to  which  no  exception  was  talcen,  is  not 
open  to  the  criticism  that  it  is  misleading. 

3.  Where  In  an  action  for  damages  caused  by 
the  erection  and  maintenance  of  a  dam  across 
a  stream  the  court  made  it  clear  to  the  jury 
that  plaintiff  was  entitled  to  recover.  If  any- 
thing, the  damage  caused  by  both  the  erection 
and  maintenance  of  the  dam,  an  Instruction  as 
to  damages  referring  only  to  those  caused  by 
the  erection  of  the  dam  was  not  misleading. 

4.  An  instruction,  In  an  action  for  damages 
caused  by  a  dam  across  a  stream,  that  it  was 
not  sufficient  for  plaintiff  to  show  tliat  his  land 
had  been  damaged,  but  he  "must  further  prove 
to  the  satisfaction  of  the  Jury"  that  this  dam- 
age was  caused  by  the  dam,  was  not  objection- 
able as  requiring  a  cfreater  degree  of  proof  than 
a  preponderance  of  the  evidence,  where  the  i 
court  charged  that  the  burden  was  on  plaintiff, 
and  defined  preponderance  of  the  evidence.  | 

5.  In  an  action  for  damages  for  the  mainte-  i 
nance  of  a  dam  across  a  stream  plaintiff  is  en-  ! 
titled  to  recover  nominal  damage,  without  show- 
ing an  injury  capable  of  being  estimated,  or  one 
that  is  perceptible  in  the  sense  that  it  is  at- 
tended with  some  actual  damage;  for  the  mere 
fact  of  ponding  back  the  water  on  plaintiff's 

S remises  is  sufficient  to  entitle  him  to  nominal 
amages. 

6.  where  an  instmction  is  erroneous,  and  Is 
duly  excepted  to,  the  party  excepting  may  avail 
himself  of  the  error,  tnough  he  asked  no  special 
Instruction  on  the  subject.  i 

Appeal  from  Superior  Oourt,  Davie  Oonn-  ; 
ty;  W.  K  Allen,  Judge.  | 

Action  by  Julia  Ohaffin  and  others  against  | 
the  Fries  Manufacturing  &.  Power  Oompany.  ' 
From  a  judgment  for  defendant,  plaintiffs 
appeaL    Reversed. 

E.  L.  Galther,  E.  J.  Justice,  and  Lindsay 
Patterson,  for  appellants.  Watson,  Buxton 
ft  Watson,  for  appellee. 

WALKER,  J.  The  plaintiffs  are  the  own- 
en  of  a  farm  on  the  west  bank  of  the  Yad- 
kin river.  They  bring  this  action  to  recover 
damages,  both  permanent  and  annual,  for 
injury  to  the  land  alleged  to  have  been  caus- 
ed by  the  erection  and  maintenance  of  a 
dam  by  the  defendant  across  the  river,  and 
below  tbelr  tract  of  land.  They  allege  that 
the  dam  raised  the  water  in  front  of  their 
land  about  6  feet,  and  there  was  evidence 
on  the  part  of  the  defendant  that  It  had  be^i 
raised  2  feet  and  9  Inches,  but  that  the  banks 
»f  the  rlv^^  at  that  place  were  14  feet  hi^. 


The  plaintiff^  claimed  that  by  this  rise  In 
the  water  along  their  fitrm  the  fall  in  a 
branch  running  from  their  land  Into  the  river 
had  been  destroyed,  and  the  water  In  the 
branch  had  been  ponded  back  further  od 
their  lands,  and  that  by  reaacm  of  this  loss 
In  fall  their  lands  had  become  Incapable  of 
being  ditched,  and  had  been  rendered  un- 
productive. And  they  further  claimed  that 
by  raising  the  water  six  feet  their  lands  had 
become  more  subject  to  overflow,  and  that 
thereby  their  bottom  lands  had  been  washed 
and  rendered  worthless.  The  defendant  de- 
nied all  of  said  allegations.  There  was  much 
testimony  Introduced  by  both  parties,  some 
tending  to  show  that  the  plaintiffs  had  been 
Injured,  and  damaged  by  the  erection  and 
maintenance  of  the  dam,  and  some  tending 
to  show  that  they  had  not,  but  that  the  dam- 
age to  their  land  was  due  to  other  causes 
than  the  erection  of  the  dam.  The  court  sub- 
mitted to  the  jury  the  following  Issue, 
'"What  damage,  tf  any,  have  plaintiffs  sus- 
tained by  reason  of  the  erection  of  the  damf* 
The  jury  answered  this  Issue,  "None."  There 
was  a  judgment  upon  this  verdict  against 
the  plaintiffs,  and  they  excited  and  ap- 
pealed. 

The  plaintiffs'  first  exertion  la  to  the  re- 
fusal of  the  court  to  give  their  first  prayer 
for  Instructions.  In  this  prayer  they  re- 
quested the  court  to  Instruct  the  jury  as  to 
the  estoppel  against  the  plaintiffs  arising 
out  of  the  verdict  and  judgment  In  this  case, 
because  the  damages  would  be  assessed  by 
the  jury  (or  all  time,  they  being  past,  pres- 
ent, and  prospective.  If  the  plaintiffs  were 
entitled  to  have  this  Instruction  given  In  the 
t(xm  in  which  it  was  asked,  we  are  of  the 
opinion  that  the  nature  of  the  suit  and  of 
the  damages  that  could  be  awarded  weiti 
fully  explained  to  the  jury  by  the  court, 
and  that  plaintiffs  were  not  prejudiced  by 
the  refusal  to  give  the  specific  Instruction. 
The  same  may  be  said  of  the  second  and 
third  inrayers  for  instructions,  which  rehited 
to  the  kind  of  damages  to  which  plaintiffs 
would  be  entitled  should  the  jury  find  in 
their  favor.  The  plaintiffs  cannot  Insist 
that  the  court  should  have  given  these  in- 
structions in  the  very  language  employed  In 
framing  them.  It  Is  a  sufficient  response  to 
prayers  If  the  court,  in  its  own  wwds, 
chosen,  perhaps,  so  as  not  to  do  any  injus- 
tice to  either  side,  gives  the  Instructions  sub- 
stantially, provided  that  the  party  who  asks 
for  them  will  have  the  full  benefit  of  the 
principles  of  law  he  seeks  to  have  applied 
to  the  facts.  This  rule  is  too  familiar  to 
need  further  comm^it  or  the  citation  of  au- 
thority to  support  it 

The  plaintiffs  also  complain  that  the  court, 
in  charging  the  Jury  as  to  the  damages,  re- 
ferred only  to  those  which  were  caused  by 
the  ''erection"  of  the  dam,  and  that  by  fall- 
ing to  use  the  words  "and  maintenance,** 
the  jury  were  misled  as  to  the  kind  of  dam- 
ages the  plaintiffs  were  entitled  to  recover, 
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and  ^m  emnrt  tbereby  excluded  from  their 
coiiflideratlon  any  damagres  which  may  har^e 
reaolted  £rom  the  maintenance  of  the  same. 
It  will  be  observed  that,  if  this  criticism  of 
the  charge  were  correct  in  itself,  the  lan- 
guage of  the  coort  corresponds  exactly  with 
that  of  the  issue*  and  to  this  issue,  when 
submitted  by  the  court,  there  was  no  ex- 
ception. But  we  do  not  think  the  plaintiffs 
have  any  ground  of  complaint  because  of 
any  such  defect  in  the  charge,  as,  upon  even 
a  cursory  examination  of  it,  we  think  it  will 
appear  that  the  court  made  it  perfectly  clear 
to  the  Jury  that  plaintiffs  were  entitled  to 
recover,  if  anything,  the  damage  caused  both 
by  the  erection  and  maintenance  of  the  dam; 
BOt  only  damages  caused  at  or  Immediately 
after  the  time  of  its  erection,  but  those  which 
baye  been  caused  since  that  time  by  the 
dam  as  an  obstruction  In^the  stream.  We 
approve  the  charge  of  the  court  as  to  the 
truper  rUle  for  assessing  the  damages.  Rid- 
ley V.  Railroad,  118  N.  0.  1009,  24  S.  B.  730. 
'32UR.  A.  708;  Parker  t.  Railroad,  119  N. 
C.  687.  25  8.  E.  722. 

No  ^ueetlon  is  presented  in  this  case  aa 
to  the  right  of  acquiring  a  perpetual  ease- 
ment by  the  payment  of  permanent  dam- 
ages^ The  defendant  is  not  a  public  or  quasi 
public  corporation,  and  has  not,  therefore, 
the  right  to  condemn  private  property  for  its 
uses,  or.  In  other  words,  the  right  of  emi- 
nent domain. 

The  plabitiffs*  sixth  exception  was  taken 
to  the  following  instruction  of  the  court  to 
the  Jury:  "It  is  not  sufficient  for  the  plain- 
tiffs to  show  that  their  land  has  heen  dam- 
aged and  their  rental  value  decreased.  They 
must  further  prove  to  the  satisfaction  of  the 
jury  that  this  damage  was  caused  by  the 
erection  of  the  dam;"  and  the  seventh  ex- 
ception was  taken  to  this  instruction:  **If 
you  find  ttom  the  evidence  that  the  erection 
of  tbe  dam  caused  water  to  be  ponded  on  the 
lands  of  the  plaintiffs  to  any  appreciable  ez- 
tfflit,  the  plaintiffs  would  be  entitled  to  re- 
cover nominal  damages,  although  you  might 
not  be  satisfied  that  the  plaintiffs  have  suf- 
fered substantial  damages."  The  plaintiffs 
contend  that  by  the  first  of  said  instructions 
the  court  required  a  greater  degree  or  in- 
tensily  of  proof  to  be  adduced  by  the  plaln- 
tlffii  than  the  rules  of  evidence  warranted, 
and  that  all  that  is  requhred  by  those  rules  Is 
that  plaintiffs  should  prove  their  case  by 
the  greater  weight  of  the  testimony,  and  not 
to  the  satisfaction  of  the  Jury.  The  part  of 
tbe  charge  selected  for  the  exception  is  not 
all  of  the  charge  as  to  the  degree  of  proof 
required.  The  court  had  already  charged 
the  Jury  as  follows:  **The  burden  is  upon 
the  plaintiffs,"  etc.,  "to  satisfy  you  that  the 
erection  of  the  dam  was  the  cause  of  the 
damage  to  them,  and  of  the  extent  of  the 
injury.  What  is  a  preponderance?  It  is  not 
CO  be  determined  by  the  number  of  witnesses. 
hi  determining  whether  there  is  a  prepon- 
aecanoe  you  will  consider  the  demeanor  of 


witnesses,"  etc.  It  will  not  do,  in  passing 
upon  the  correctness  of  a  charge,  to  consider 
It  in  detached  portions,  but  we  must  look  at 
the  context,  and  examine  what  follows  in 
connection  with  that  which  precedes.  In 
other  words,  the  charge  must  be  considered 
as  a  whole.  Elliott  v.  Jefferson,  183  N.  C. 
211,  45  8.  B.  568;  Everett  v.  Spencer.  122 
N.  G.  1010,  30  S.  B.  834.  The  same  rule  ap- 
plies when  deciding  upon  the  admissibility 
of  testimony.  State  v.  Ledford,  133  N.  0. 
714,  46  8.  B.  944.  When  the  part  of  the 
charge  of  the  court  excepted  to  is  consid- 
ered and  tested  by  this  reasonable  rule  of  the 
law,  we  think  it  sufficiently,  and.  Indeed, 
clearly,  appears  that  the  Jury  were  instruct- 
ed, at  least  substantially,  that  the  plaintiffs 
were  required  to  make  out  their  case  by  a 
preponderance  of  the  evidence^  and  that  the 
court  explained  to  them  with  sufficient  full* 
ness  and  accuracy  what  is  meant  by  the  pre- 
ponderance of  the  testimony,  and  how  the 
Jury  should'  apply  the  rule  to  the  facts  and 
eircumstances  of  the  case  in  order  to  deter- 
mine whether  plaintiffs  had  met  the  require- 
ment. The  use  of  the  word  "satisfied"  did 
not  intensify  the  proof  required  to  entitle  the 
plaintiffs  to  the  verdict  The  weight  of  the 
evidence  must  be  witii  the  party  who  has 
the  burden  of  proof,  or  else  he  cannot  suc- 
ceed. But  surely  the  Jury  must  be  satisfied, 
or,  in  other  words,  be  able  to  reach  a  de- 
cision or  conclusion,  from  the  evidence,  and 
in  favor  of  the  plaintiffs,  which  will  be  sat- 
Isfactory  to  themselves.  In  order  to  pro- 
duce this  result,  or  to  carry  su<A  conviction 
to  the  minds  of  tbe  Jury  as  is  satisfactory  to 
them,  the  plaintiffs*  proof  need  not  be  more 
than  a  bare  preponderance;  but  it  must  not 
be  less.  The  charge,  as  we  construe  it,  re- 
quired only  that  plaintiffs  should  prove  their 
case  by  the  greater  weight  of  the  evidence. 
In  Neal  v.  Fesperman,  46  N.  C.  446,  the  court 
(by  Pearson*  J.),  in  stating  the  triie  rule  in 
civil  cases,  said  that  '*the  party  affirming  a 
fact  must  prove  it  to  the  satisfaction  of  the 
Jury,  l>ecause  the  *onus  probandi'  is  upon 
him.  If  he  does  prove  it  to  the  satisfaction 
of  the  Jury,  it  Is  settled  that  in  civil  actions 
he  is  entitled  to  a  verdict  in  his  favor  upon 
the  issue."  After  referring  to  the  rule  In 
capital  cases,  the  court  proceeds:  "Suffice  it, 
in  civil  cases,  if  the  Jury  are  satisfied  from 
the  evidence  thaX  an  allegation  is  true  in 
fact,  it  is  their  duty  so  to  find,  and  they 
should  be  so  instructed."  To  the  same  effect 
is  Barfield  v.  Britt,  47  N.  O.  45,  62  Am.  Dec. 
190,  where  the  court  says  "that  the  party  up- 
on whom  lay  the  onus  probandl  must  pro- 
duce such  a  preponderance  of  testimony  as 
must  satisfy  the  Jury  of  the  truth  of  his 
allegation."  The  rule,  it  is  further  stated, 
applies  to  all  civil  eases.  It  is  said  in  Kin- 
cade  V,  Bradshaw,  10  N.  C.  65,  that  "in  civil 
cases  Juries  weigh  the  evidence,  and  decide 
accordingly  as  either  scale  preponderates." 
This  means,  of  course,  that  they  weigh  the 
evidence,  and  decide— that  is,  satisfly  them- 
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selyes— as  to  where  the  preponderance  Is. 
An  onsatiBfactDry  decision  could  hardly  be 
call^  a  decision  at  all,  and  a  Jury,  acting 
intelligently  and  honestly,  certainly  would 
not  adopt  a  conclusion  from  the  evidence 
with  which  they  were  not  satisfied.  Wood's 
Pr.  £y.  i  197.  In  criminal  cases,  when  the 
defendant  relies  on  mitigating  circumstances, 
or  sets  up  an  affirmatiye  defense,  such  as  le- 
gal provocation,  insanity,  or  self-defense,  it 
is  Incumbent  on  him  to  prove  the  matter  in 
mitigation  or  excuse,  not  beyond  a  reasonable 
doubt,  nor  by  a  preponderance  of  evidence, 
but  simply  to  the  satisfaction  of  the  jury. 
State  V.  WUUs,  63  N.  a  26;  State  v.  Garland, 
00  N.  G.  668;  State  v.  Barringer,  114  N.  G. 
840,  19  S.  Bw  275;  State  v.  Barrett,  132  N.  G. 
1005,  43  S.  B.  832.  Gounsel  for  the  plalntifCd 
argued  that  these  cases  are  authority  for  the 
position  tliat;  if  the  jury  must  be  satisfied,  it 
required  a  greater  degree  of  proof  than  if  the 
plaintiff  is  allowed  to  make  out  Ills  case  by 
a  mere  preponderance  of  the  evidence.  We 
do  not  tlilnk  this  is  a  correct  Interpretation 
of  the  cases.  The  rule  in  criminal  cases^  ^s 
above,  stated,  is  supported  by  a  long  line  of 
decisions,  and  is  too  well  settled  to  admit  of 
any  change;  but  they  do  not  sustain  the  con- 
tention of  counsel.  In  criminal  cases  the 
jury  decide  upon  the  matters  in  mitigation  or 
excuse  without  reference  to  any  rule  of  law 
in  regard  to  a  reasonable  doubt  or  the  pre- 
ponderance of  the  evidence.  They  are  the 
sole  judges  upon  the  evidence  of  what  is 
sufficient  to  satisfy  them.  In  civil  cases 
they  must  also  be  satisfied,  but  the  party 
having  the  affirmative  of  the  issue  cannot 
entitle  himself  to  their  verdict  unless  the 
evidence  preponderates  in  his  favor. 

The  next  Instruction— which  is  the  sub- 
ject of  the  plaintiffs'  seventh  exception— it 
seems  to  us»  is  not  as  tree  from  objection. 
The  court  charged  the  jury  that  the  plain- 
tiffs would  be  entitled  to  recover  nominal 
damages  if  the  water  had  been  ponded  on 
their  lands  'ix>  any  appreciable  extent" 
Appreciable  is  defined  as  "capable  of  being 
estimated,  or  large  enough  to  be  estimated; 
perceptible,  as  an  appreciable  quantity." 
We  do  not  think  that,  in  order  to  recover 
nominal  damages,  it  is  necessary  to  show 
an  Injury  that  is  capable  of  being  estimated, 
or  one  that  is  perceptible  in  the  sense  that 
it  is  attended  with  some,  actual  damage. 
Nominal  damages  are  a  small  and  trivial 
sum  awarded  for  a  technical  injury  due  to 
a  violation  or  invasion  of  some  legal  right, 
and  as  a  consequence  of  which  some  dam- 
ages must  be  awarded  to  determine  the 
right  1  Joyce  on  Damages,  f  8;  1  Suther- 
land on  Damages,  9  9.  These  damages  are 
not  given  as  an  equivalent  for  the  wrong, 
but  in  recognition  of  the  technical  injury. 
It  is  not  necessary  that  there  should  be  any 
actual  damage,  however  small.  They  are 
called  nominal  damages  in  contradistinction 
to  actual,  substantial,  or  compensatory  dam- 
ages.   They  are  damages  in  name  only,  not 


in  fact  See,  also,  Black's  Law  Diet.  p. 
316,  "Damages."  They  have  been  describ- 
ed as  a  "p^  on  which  to  hang  costs*"  but 
they  are  still  recognized  as  the  subject  of  a 
substantial  legal  claim,  and  a  party  is  en- 
titled to  them  if  he  can  show  any  injury  to 
his  right  If  he  establishes  a  cause  of  ac- 
tion that  is  an  injury  in  its  technical  senses 
and  fails  to  show  any  damnunl  or  damage, 
he  can  recover  nominal  damages.  Osbom 
T.  Leach,  133  N.  G.  427,  45  a  B.  783.  We 
find  the  law  stated  in  Gooley  on  Torts  (2d 
Ed.)  p.  74,  as  follows:  "In  the  case  of  a  dis- 
tinct legal  wrong,  which  in  itself  consti- 
tutes an  invasion  of  the  right  of  another, 
the  law  will  presume  that  some  damage 
follows  as  a  natural,  necessary,  and  proxi- 
mate result  Here  the  wrong  itself  Axes 
the  right  of  action.  We  need  not  go  far- 
ther to  show  a  right  of  recovery,  though  the 
extent  of  recove^  may  depend  |iipon  the 
evidence."  In  the  case  of  Little  *▼.  Stan- 
back,  63  K.  G.  285,  the  rule  as  to  nominal 
damages  in  cases  of  this  kind  seems  to  have 
been  settled  by  this  court  It  is  there  said: 
"The  defendant  asked  his  honor  to  charge 
the  jury  that  If  there  was  water  backed  by 
the  defendant's  dam  on  the  plaintiff's  wheeU 
and  it  produced  no  injury  to  the  plaintiff, 
the  plaintiff  was  entitled  to  no  damages, 
and  their  verdict  should  be  for  the  defend- 
ant His  honor  declined  to  give  the  instruc- 
tion, but  charged  the  jury  that  If  they  were 
satisfied  that  the  water  was  ponded  back 
by  the  defendant's  dam  on  the  plaintiff's 
wheel,  but  produced  no  substantial  injury, 
the  plaintiff  would  be  entitled  to  nominal 
damages.'  Giving  to  the  exception  and  to 
his  honor's  charge  a  plain  and  just  inter- 
pretation, we  think  that  the  point  Intended 
to  be  presented  was,  'Is  the  mere  fact  of 
ponding  back  the  water  upon  the  plain- 
tiff's premises  sufficient  to  entitle  him  to 
nominal  damages?'  His  honor  thought  it 
was,  and  we  are  of  the  same  opinion.  It  la 
like  a  trespass  on  land,  when  the  aUegatloa 
is  that  the  defendant  broke  the  plaintifl!'a 
close  and  trod  down  his  grass.  It  is  clear 
that  the  mere  entry  upon  the  land,  although 
there  be  not  so  much  perceptible  Injury  aa 
the  treading  down  a  single  sprig  of  grass, 
is  a  trespass,  and  entitles  the  plaintiff  ta 
nominal  damages."  It  will  be  observed  that 
the  court  in  describing  the  injury  that  will 
entitle  the  plaintiff  to  nominal  damages,  uses 
negatively  the  word  "perceptible,"  which,  as 
we  have  seen,  is  one  of  the  synonyms  of 
the  word  "appreciable."  The  case  seems  to 
be  directly  in  point  If  there  is  an  infraction 
of  the  plaintiffs'  legal  right  to  the  undis- 
turbed possession  of  his  property,  the  law 
absolutely  gives  at  least  nominal  damages. 
A  case  which  also  seems  to  be  directly  in 
point  is  Wood  v.  Wared,  8  Bxc.  Wels., 
Hurls  &  B.  746.  The  doctrine,  as  applicable 
to  cases  of  this  sort  is  discussed  and  the 
authorities  collected  in  Joyce  on  Damages, 
S  2140;  1  Sutherland  on  Damages^  ||  ^  10; 
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Rlpka  T.  Sergeant  7  Watts  ft  &  0,  ,42  Am. 
Dec  214.  The  defendant  contends  that  plain- 
tiffs cannot  aTall  tbemselves  of  this  error  of 
the  court  as  they  asked  no  special  instruc- 
tion as  to  nominal  damages.  This  was  not 
necessary.  The  fault  was  In  the  charge,  and 
was  duly  excepted  to.  It  was  an  aflirmatire 
error. 

The  evidence  as  to  the  effect  of  the  in- 
creased height  of  the  water  on  the  lands  of 
N.  A.  Peebles  we  do  not  think  was  compe- 
tent in  ord^  to  show  a  corresponding  effect 
upon  the  plaintiffs*  lands.  Comparisons  such 
as  this  one  cannot  be  made^  as  there  was 
no  evidence  to  show  similari^  of  conditions. 
The  proposed  evidence  would  introduce  ir- 
relevant matters,  and  divert  the  minds  of 
the  Jury  from  the  true  issue.  Bruner  t. 
Threadgill,  88  N.  a  361;  Warren  v.  Makely, 
85  N.  G.  12.  The  competency  <^  the  testi- 
mony of  the  witness  Reynolds  depends  upon 
a  different  principle.  The  evidence  offered 
as  to  similar  conditions  of  the  banks  of  the 
stream  above  and  below  the  dam  with  a 
view  of  showing  that  they  had  been  washed 
out  by  freshets,  and  that  their  condition 
was  not  caused  by  the  erection  of  the  dam, 
W8L8  proper  to  be  considered  by  the  jury  as  a 
dreumstance  tending  to  sustain  the  defend- 
ant's contention.  Its  weight  is  for  the  jury 
to  pass  upon. 

We  have  considered  all  of  the  plaintiffs' 
exceptions,  as  they,  or  some  of  them  at  least, 
may  be  presented  at  the  next  trial  of  the 
case,  and  for  the  further  reason  that  they 
present  important  questions  of  practice  and 
procedure  of  constant  recurrence  which 
should  be  settied.  Because  of  the  error  in 
the  charge  as  to  nominal  damages,  there 
must  be  a  new  trial,  and,  as  there  was  but 
one  issue  submitted  to  the  jury,  embracing 
both  the  cause  of  action  and  the  damages, 
the  new  trial  must  extend  to  the  whole  case. 

New  trial. 

DOUGLAS,  J.,  concurs  in  result 
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STATB  ex  lel.  NORTH  CAROLINA  OORr 
PORATION  COMMISSION  v.  SOUTH- 
ERN RY.  00. 

(Supreme  Court  of  North  Carolina.    April  19, 
1904.) 

UOrOVAL  OF  OAtTSTO— SUFFICIBNCT  OF  PETITIOW 
— AIXBOATION  AS  TO  JUBISDIOTIONAL 

AMotnrr. 

1.  In  a  complaint  to  the  corporation  commis- 
sion to  compel  a  railroad  company  to  deliver 
four  cars  of  coal  on  a  private  siding,  the  com- 

Elainant  put  no  valuation  either  on  uie  particu- 
ir  delivery  or  on  the  effect  of  a  similar  delivery 
of  all  cars  in  fatnre.  After  an  appeal  to  the 
superior  court,  the  railroad  company  petitioned 
for  removal  to  the  federal  Circuit  Court,  allege 
ing  that  the  proceeding  was  of  a  civil  nature 
to  assert  the  right  of  the  complainant  to  have 

f  1.  See  BiUOTal  of  OaoMSp  yoL  4i,  Cent.  Die  I 


the  commission  order  the  company  to  deliver  in- 
terstate shipments  to  the  complainant,  and  that 
**the  matter  actually  in  controversy,  involving 
the  right  of  the  defendant  to  manage  its  large 
interstate  commerce  without  any  interference  on 
the  part  of  the  plaintiffs,  large!/  exceeds  the 
sum  or  value  of  S2,000."  Held  that,  as  the  al- 
legation as  to  value  was  a  mere  conclusion  of 
law,  unwarranted  bv  the  facts  in  the  record  or 
the  petition,  the  petition  was  Insufficient  to  oust 
the  superior  court  of  jurisdiction,  and  was  prop- 
erly denied. 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Cooke,  Judge. 

Proceedings  by  the  state,  on  the  relation  of 
the  North  Carolina  Corporation  Commission, 
against  the  Southern  Railway  Company. 
From  the  denial  of  a  petition  for  the  removal 
of  the  cause  to  the  federal  Circuit  Court,  the 
railroad  company  appeals.    Affirmed. 

King  &  Kimball,  F.  H.  Busbee,  R.  C. 
Strong,  and  C.  B.  Northrop,  for  appellant 
Scales,  Taylor  &  Scales  and  the  Attorney 
General,  for  appellee. 

MONTGOMBRT,  J.  This  case  is  before 
us  upon  the  appeal  of  the  defendant  from  an 
order  made  at  the  February  term,  1904,  of 
the  superior  court  of  Guilford  county,  and  in 
which  his  honor,  Judge  CooJse,  overruled  a  mo- 
tion of  the  defendant  for  the  removal  of  the 
action  to  the  United  States  Circuit  Court  for 
the  Western  District  of  North  Carolina.  The 
matter  involved  in  the  proceeding  was  com- 
menced before  the  North  Carolina  Corporation 
Commission  upon  complaint  of  the  Greensboro 
Ice  &  Coal  Company,  and  was  instituted  for 
the  purpose  of  compelling  the  defendant  to 
deliver  to  the  plaintUf  on  its  side  track,  at 
Greensboro,  four  cars  of  coal  which  had  been 
j  consigned  to  the  complainant,  and  brought  by 
j  the  defendant  on  its  line  of  railway  from 
;  the  state  of  Virginia.  It  appears  from  the 
record  in  the  case,  and  from  the  evidence  as 
well,  that  the  side  track  was  built  by  the 
complainant  at  its  own  expense,  with  the  ex- 
ception of  the  iron  rails,  which  the  defendant 
furnished,  and  that  it  extended  from  the  de- 
fendant's main  line  about  300  yards  out  to  the 
complainant's  coal  and  wood  yard.  It  appear- 
ed, further,  that  while  the  side  track  was  in 
process  of  construction  a  number  of  car  loads 
of  coal  arrived  in  Greensboro  consigned  to 
the  complainant,  and  that  a  contention  after^ 
wards  arose  between  the  parties  on  account  of 
a  charge  against  the  complainant  by  the  de- 
fendant in  the  nature  of  demurrage,  the 
amount  being  $140.  Upon  the  refusal  of  the 
complainant  to  pay  the  amount,  or  any  part 
of  it,  the  defendant  notified,  by  letter,  the 
complainant,  that  it  would  on  that  account 
not  thereafter  switch  any  cars  to  the  side 
track,  but  would  place  them  on  the  public 
team  tracks  of  f^  defendant  in  its  yard  at 
Greensboro.  There  was  a  further  statement 
in  the  letter  to  the  effect  that  defendant  found 
it  necessary  for  the  protection  of  its  equip- 
ment to  tender  to  the  complainant  further  de- 
liveries of  cars  upon  tracks  where  they  might 
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be  under  defendant's  immediate  supervision 
and  control.  After  a  hearing  of  tlie  matter 
before  the  corporation  commission,  an  order 
was  made  by  that  body  as  follows: 

'This  cause  coming  on  to  be  heard  upon 
complaint,  and  after  notice  to  the  defendant 
and  an  appearance  by  them,  and  it  being 
made  to  appear  to  the  commission  by  the 
plaintiff  that  four  cars  of  coal  consigned  to 
the  complainant  have  been  conveyed  to 
Greensboro  by  the  Southern  Railway  (Com- 
pany, and  that  said  cars  are  now  and  have 
b€^n  on  the  yards  of  said  railway  compasiy 
for  several  days,  and  that  the  agents  of  said 
company  were  requested  by  said  consignees 
to  place  said  cars  for  unloading,  soon  after 
their  arrival,  on  a  side  track  built  at  the  ex- 
pense of  and  by  said  complainant  and  said 
railway  company  to  facilitate-  the  loading  and 
linloadlng  of  complainant's  freights,  and  that 
said  consignees  offered  to  pay  the  freight 
charges  due  on  said  cars  of  coal  if  the  railway 
company  would  indicate  their  willingness  to 
place  them  as  requested  by  consignees;  and 
it  further  appearing  that  the  said  railway 
oompany  have  refused  to  place  the  said  cars 
as  requested,  and  insist  that  they  will  plaice 
said  cars  only  on  public  team  trades;  and  it 
further  appearing  that  said  cars  of  coal  can  be 
unloaded  by  consignees  in  much  less  time  and 
at  much  less  expense  on  the  track  construct- 
ed for  that  purpose  than  on  public  team 
tracks,  and  at  no  greater  expense  to  the  rail- 
way company;  and  it  furthm:  appearing  that 
the  cause  assigned  by  the  Southern  Railway 
for  its  refusal  to  place  cars  as  Requested  by 
consignees  is  insufficient,  namely,  that  con- 
signees refused  to  pay  certain  demurrage 
charges  which  the  railway  company  claims 
accrued  on  other  cars  while  on  public  team 
tracks  of  said  railway  company,  and  which 
charges  the  consignees  dispute  and  allege 
to  be  unjust— it  Is  therefore  ordered  that 
the  Southern  Railway  Company,  upon  the 
IMyment  of  the  freight  due  on  said  cars  of 
coal,  and  within  forty-dght  hours  after  ser- 
vice of  this  order,  place  the  four  cars  of  coal 
consigned  to  the  Greensboro  Ice  &  Goal  Oom- 
pany on  tracks  provided  by  complainant  and 
defendant  for  the  loading  and  unloading  of 
the  freights  of  the  complainant,  to  the  end 
that  the  same  may  be  unloaded,  and  the  com- 
plainant receive  thehr  freights.  Franklin  Mc- 
Neill, Chairman  N.  0.  Corporation  Commis- 
aion.*' 

Exceptions  were  filed  to  that  order  by  the 
defendant,  and  on  the  12th  of  November, 
1903,  they  were  heard  by  the  corporation  com- 
mission at  Greensboro.  They  were  as  fol- 
lows: 

"To  the  Honorable  the  North  Carolina  Cor- 
poration Commission,  Raleigh,  North  Caro- 
lina: The  Southern  Railway  Company,  a  cor- 
poration existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Virginia,  filed  with  your 
honorable  board  its  exceptions  to  the  partico- 
lars  that  it  objects  to  your  order  or  Judgment 
of  date  October  31,  1903,  relative  to  the  plac- 


ing of  the  four  cars  of  coal  Involved  upon  the 
private  track  of  the  Greensboro  Ice  &  Coal 
Company  in  Greensboro,  North  Carolina,  and 
states  the  grounds  th^eof,  as  follows: 

"Exception  No.  1.  That  the  side  track  of 
the  Greensboro  Ice  &  Coal  Oompany  is  the 
private  property  of  that  company,  with  the 
exception  of  the  rails,  and  is  under  the  con- 
trol of  that  company  and  built  by  that  com- 
pany for  its  own  use  and  convenience,  and 
not  for  the  use  or  convenience  of  the  South- 
em  Railway  Company;  that,  to  make  the  said 
side  track  more  useful  and  profitable  to  said 
coal  and  ice  oompany,  that  company  caused 
the  track  to  be  gradually  raised  so  that  cars 
of  coal  could  be  dumped  Into  bins  made  under 
said  track  with  the  least  inconvenience  to  the 
said  coal  and  ice  company;  that  during  the 
construction  of  this  work,  and  with  no  de- 
fault on  the  part  of  the  Southern  Railway 
Oompany,  certain  demurrage  charges  accrued, 
under  order  No.  36,  rules  of  your  honorable 
board,  on  five  car  load^  of  coal  and  on  eight 
car  loads  of  wood,  amounting  in  all  to  $146, 
and  under  promise  to  pay  said  amount,  upon 
which  the  Southern  Railway  Company  r^ed 
and  acted,  the  said  coal  and  ice  company  in- 
duced the  Southern  Railway  Oompany  to 
place  the  said  car  loads  of  coal  and  wood  up- 
on the  said  private  side  track,  and  said  coal 
and  ice  company  have  shice  refused  to  pay 
said  demurrage  charges,  though  several  times 
requested  and  demanded  by  the  Southern 
Railway  Oompany  to  do  so;  that  tbe  Soutii- 
em  Railway  Company  thereupon  refused  and 
still  refuses  to  place  any  more  cars  of  freight 
upon  the  private  side  track  of  the  coal  and  ice 
company,  and  to  extend  them  credit  or  part 
with  their  legal  lien  upon  the  four  car  loads  of 
coal  ordered  placed  by  your  honorable  board, 
or  with  their  legal  lien  upon  any  goods,  wares, 
or  merchandise,  until  all  freight,  demurrage, 
or  other  charges  have  been  fully  paid,  which 
the  said  railway  company  submits  it  has  the 
right  to  da 

"Exception  2.  That  the  Southern  Railway 
Company  is  ready  and  willing,  and  has  re- 
peatedly offered,  to  place  said  four  cars  of  coal 
and  other  cars  of  merchandise  accessible  on 
its  public  team  or  delivery  track  in  the  city 
of  Greensboro,  N.  C,  and  has  placed  said 
cars  accessible  as  aforesaid,  but  the  said  coal 
and  ice  company  refuses  to  so  receive  them. 
The  Southern  Railway  Company  contends 
and  insists  that  the  said  coal  and  ice  company 
has  not  any  superior  right  to  the  delivery  of 
their  goods,  wares,  and  merchandise,  and  tliat 
It  is  Justified  in  refusing  to  place  cars  of  coal 
and  ice  company  upon  its  private  sldiny  or 
tracks,  and  thus  part  with  their  property. 

"Kxceptloh  3.  That  the  said  order  or  judg- 
ment herein  excepted  to  is  contrary  to  the 
fourteenth  amoidment  to  the  Constitution  of 
the  United  States,  in  that  it  deprives  the 
Southern  Railway  Company  of  its  property 
without  due  process  of  law,  and  denies  to  it 
the  equal  protection  of  the  law  for  that:  (a> 
It  requires  the  railway  company  to  part  with 
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tl)e  Uen  given  It  by  law  upon  all  good»» 
wares,  and  meFchandise  until  ttie  freight  and 
demurrage  and  all  other  lawtul  charges  are 
pai^.  (b)  It  requires  the  Southern  Railway 
Ck>mpany  to  give  or  extend  credit  to  the  said 
coal  and  ice  company,  which  it  is  unwilling 
to  do.  (c)  It  Is  an  adjudication  of  your  bon- 
orable  board  without  complaint  and  answer 
required  by  your  own  rules  of  practice,  and 
without  legal  or  any  sufficient  evidence  be- 
fore you  necessary  for  the  said  judgment  to 
be  entered,  and  upon  which  these  exceptions 
are  based. 

"Sxception  4.  That  the  said  order  or  judg- 
ment herein  excepted  to  is  contrary  and  is 
repugnant  to  the  Gonstitutlon  of  the  United 
States  as  an  attempted  regulation  of  inter- 
state commerce,  and  to  a  certain  act  of  Con- 
gress known  as  the  'Interstate  Oommerce 
Act,*  in  that  the  four  car  loads  of  coal,  the 
subject  of  said  order  or  judgment,  were  ship- 
ped to  said  coal  and  ice  company  at  Greens- 
boro from  points  in  the  state  of  Tennessee 
and  the  state  of  Virginia,  and  is  an  interfer- 
ence by  your  honorable  board  with  interstate 
shipments. 

**Whereupon  the  Southern  Railway  Compa- 
ny prays  that  said  order  herein  excepted  to 
be  reviewed  and  vacated. 

•This  Nov.  2,  1903." 

From  the  overruling  of  the  exceptions,  the 
defendant  appealed  to  the  superior  court  of 
Guilford  county.  On  the  first  day  of  the 
.erm  of  that  court  to  which  the  appeal  was 
taken,  the  defendant  lodged  its  motion  for 
the  removal  of  the  cause  to  the  Circuit  Court. 
The  petition,  duly  verified  and  signed,  was 
as  follows: 

"To  the  Honorable  the  Superior  Court  of 
the  County  of  Guilford,  State  of  North  Caro- 
lina: Your  petitioner.  Southern  Railway  Com- 
pany, respectfully  showeth  that  it  is  the  de- 
fendant in  the  above-entitled  suit  or  proceed- 
ing, which  was  begun  against  it  before  the 
North  Carolina  Corporation  Commission,  and 
waa  transferred  by  appeal  to  the  superior 
court  of  Guilford  Coimty,  North  Carolina, 
and  that  an  Informal  paper  in  the  nature  of 
a  complaint  has  been  filed  in  the  said  action, 
and  that  the  defendant,  your  petitioner,  files 
this  petition  at  or  befbre  the  time  when  It 
is  ol^iged  to  answer  or  demur  to  the  com- 
plaint in  the  said  superior  court,  and  at  its 
first  opportunity  to  make  such  motion;  that 
the  matter  in  controversy  therein  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or 
value  of  $2,000;  that  the  said  suit  or  proceed- 
ing is  of  a  civil  nature,  and  is  a  proceed- 
ing to  assert  ^nd  enforce  the  right  of  the 
Greensboro  Ice  ft  Coal  Company  to  have  the 
Korth  Carolina  Corporation  Commission  or- 
der and  direct  your  petitioner  to  deliver  cer- 
tain interstate  shipments  to  the  plaintiff, 
Greensboro  Ice  &  Coal  Company,  and,  the 
matter  actually  in  controversy,  involving  the 
right  of  the  defendant  to  manage  its  large 
interstate  commerce  without  any  interfer- 
ence ,on  the  part  of  the  plaintiffs,  largely  ex- 


ceeds the  sum  or  Talue  of  |2,000.  Your  peti- 
tioner further  states  tl»t  in  the  said  above* 
mentioned  suit  or  proceeding  there  is  a  con- 
troversy which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully 
determined  as  between  them,  to  wit,  a  con- 
troversy between  your  petitioner,  which  was 
at  the  commencement  of  this  action,  and  still 
is,  a  dtisen  and  resident  of  the  state  of  Vir- 
ginia, and  is  not,  and  was  not  at  the  time  this 
action  began,  a  citizen  and  resident  of  North 
Carolina,  and  that  the  defendant  is  a  corpora- 
tion originally  created  by  and  under  the  laws 
of  the  state  of  Virginia,  and  was  at  the  com- 
mencement of  this  suit,  and  still  is,  such; 
and  the  said  North  Carolina  Corporation 
Commissioners  and  the  Greensboro  Ice  & 
Coal  Company,  who  your  petitioner  avers 
were,  at  the  commencement  of  this  suit  or 
proceeding,  and  still  are^  citizens  of  tiie  state 
of  North  Carolina,  some  of  whom,  to  wit, 
Franklin  McNeill  and  Eugene  C.  Bedding- 
fleld,  are  residents  of  the  Bastem  District 
thereof,  and  Greensboro  Ice  &  Coal  Company 
and  Samuel  L.  Rogers  are  citizens  and  resi- 
dents of  the  Western  District,  and  that  the 
plaintiff,  Greensboro  Ice  &  Coal  Company,  is 
a  corporation  originally  created  by  and  under 
the  laws  of  the  state  of  North  Carolina,  and 
was  at  the  commencement  of  this  suit  and 
still  is,  such;  and  that  all  of  the  said  de- 
fendants and  your  petitioner  are  actually  in- 
terested in  the  said  controversy.  And  your 
petitioner  offers  herewith  a  bond  witb  good 
and  sufficient  surety  in  the  sum  of  $500  for 
its  entering  in  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  North 
Carolina,  on  the  first  day  of  its  next  session, 
a  copy  of  the  record  in  this  action,  and  for 
paying  all  costs  which  may  be  awarded  by 
the  said  Circuit  Court  if  said  court  shall  hold 
that  this  action  was  wrongfully  or  improper- 
ly removed  thereto,  and  for  entering  a  spe- 
cial bail  if  such  be  required.  And  your  pe- 
titioner prays  this  court  to  proceed  no  fur- 
ther herein,  except  to  make  an  order  of  re- 
moval and  to  accept  the  said  surety  and 
bond,  and  to  cause  the  record  herein  to  be  re- 
moved into  said  Circuit  Court  of  the  United 
States  in  and  for  the  Western  District  of 
North  Carolina." 

It  appears  to  us  from  the  record  in  the 
cause,  including  the  petition,  that  his  honor 
was  right  In  refusing  a  motion  to  remove  the 
cause,  although  he  gave  a  wrong  reason 
for  the  judgment,  as  we  shall  hereafter  point 
out  We  are  aware  that  there  are  decisions 
of  the  Supreme  Court  of  the  United  States 
In  which  it  is  held  that  issues  of  fact  can- 
not be  made  in  the  state  courts  upon  the  pe- 
tition for  removal,  and  that  such  issues  muHt 
be  tried  in  the  Circuit  Court;  and  we  are 
not  in  the  least  disposed  to  question  the  cor- 
rectness of  those  decisions.  We  know,  how- 
ever, that  in  those  same  decisions  it  was  held 
that  the  state  court  could  determine  for  it- 
self, on  the  face  of  the  record,  whether  a 
removal   had  been   effected.     In   Stone  v. 
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Scmth  OaroUna*  117  U.  8.  430^  6  Sop.  Ct  79e» 
29  li.  Bd.  962,  the  court  Bald:  *'A  state  court 
iB  not  bound  to  surrender  Its  jurisdiction 
<Hi  a  petition  for  remoyal  until  a  case  lias 
been  made,  which  on  its  face  shows  that  the 
petitioner  has  a  right  to  the  transfer.  Tulee 
T.  Vose,  99  U.  S.  6S9,  545,  25  U  Ed.  865; 
Removal  Cases,  100  U.  S.  457,  474,  25  L.  Ed. 
693.  It  is  undoubtedly  true  as  was  said  in 
Steamship  Co.  ▼.  Tngman,  106  U.  S.  118»  122, 
1  Sup.  Ct  68,  27  L.  Ed.  87,  that  upon  the 
flllng  of  the  petition  and  bond— the  suit  being 
remoyable  under  the  statute— the  jurisdic- 
tion of  the  state  court  absolutely  ceases,  and 
that  of  the  Circuit  Court  of  the  United  States 
Immediately  attaches;  but  still,  as  the  right 
of  removal  is  statutory,  before  a  party  can 
avail  himself  of  it,  he  must  show  upon  the 
record  that  his  is  a  case  which  comes  within 
the  provision  of  the  statute.  As  was  said  in 
Insurance  Co.  v.  Pechner,  95  U.  S.  183,  185, 
24  L.  Ed.  427:  'His  petition  for  removal, 
when  filed,  becomes  a  part  of  the  record  in 
the  cause.  It  should  state  facts  which,  when 
taken  in  connection  with  such  as  already 
appear,  entitle  him  to  the  transfer.  If  he 
fails  in  this,  he  has  not,  In  law,  shown  to  the 
court  that  H  cannot  proceed  further  with 
the  suit"  Having  once  acquired  jurisdic- 
tion, the  court  may  proceed  until  it  has  been 
judicially  Informed  that  its  power  over  the 
case  has  been  suspended.'  The  mere  filing 
of  a  petition  for  the  removal  of  a  suit  which" 
Is  not  removable  does  not  work  a  transfer. 
To  accomplish  this  the  suit  must  be  one  that 
may  be  removed,  and  the  petition  must  show 
a  right  in  the  petitioner  to  demand  a  re- 
moval.'* The  record  In  this  case^  If  we  leave 
out  for  the  present  the  petition,  shows  that 
the  object  of  the  proceeding,  technically  and 
literally,  was  to  compel  the  defendant  to  place 
upon  the  side  track  leading  to  the  complain- 
ant's coal  yards  the  four  car  loads  of  coal 
which  the  defendant  was  refusing  to  deliver 
under  an  alleged  contract  with  the  complain- 
ant at  the  time  the  complaint  was  made  be- 
fore the  corporation  commission.  But  sup- 
pose we  give  a  broader  significance  to  the 
complaint  &nd  order  made  therein,  as  to  the 
eifect  of  the  order  upon  the  defendant  In 
thereafter  being  compelled  by  repeats  or- 
ders to. deliver  each  and  all  car  loads  of  coal 
that  the  defendant  company  might  bring 
upon  their  line  of  railway  into  Greensboro, 
consigned  to  the  complainant;  is  not  the 
petition  of  the  defendant  for  removal  fatally 
defective  in  that  it  does  not  put  a  valuation 
upon  the  advantage  which  the  plaintilf  might 
derive  from  such  a  construction  of  its  com- 
plaint and  the  order  of  the  corporation  com- 
missioners? Suppose  it  be  admitted  that  this 
proceeding,  when  begun  before  the  corpora- 
tion commissioners,  was  in  the  nature  of  a 
suit  in  equity,  and  that  the  amount  In  con- 
troversy should  be  measured  by  the  value  of 
the  object  to  be  gained  by  the  plaintiff;  Is 
there  anything  in  the  petition  going  to  show 
that  such  advantage  or  benefit  to  the  plaintiff 


was  worth  $2^0007  In  such  equity 
as  we  have  referred  tOb  "it  is  the  value  of 
the  whole  object  of  the  suit  to  the  complain- 
ant which  determines  the  amount  in  con* 
troversy,"  as  was  said  in  Railway  Company 
y.  McConnell  (C.  C.)  82  Fed.  65.  The  plain* 
tiff  in  its  complaint  put  no  valuation  upon 
what  mii^t  be  the  effect  of  the  delivery  to 
it  on  its  side  track,  either  of  the  four  par- 
ticular carsy  or  of  the  delivery  of  all  cars 
that  might  in  the  future  be  consigned  to  him 
over  the  defendant's  railroad;  and  the  de- 
fendant in  its  petition  makes  no  statement 
as  to  the  "amount  in  controversy*'  in  either 
aspect  of  the  plaintUTs  benefit  and  advan- 
tage. 

It  appears  from  a  careful  reading  of  the 
petition  that  the  statement  as  to  the  amount 
in  controversy  was  based,  not  upon  the 
amount  that  the  object  of  the  action  might 
be  to  the  plaintiff,  but  to  the  inconvenience 
and  loss  of  the  defendant  because  of  the  in- 
terference of  the  corporation  commission 
with  the  right  of  the  defendant  to  manage 
its  large  interstate  commerce.  The  exact 
language  of  the  petition  on  this  point  is  as 
follows:  'Tliat  the  said  suit  or  proceeding 
is  of  a  civil  nature,  and  is  a  proceeding  to 
assert  and  enforce  the  right  of  the  Green»> 
boro  Ice  &  Coal  Company,  to  have  the  North 
Carolina  Corporation  Commissl(»i  order  and 
direct  your  petitioner  to  deliver  certain  inter- 
state shipments  to  the  plaintiff,  Greensboro 
Ice  &  Coal  Company,  and  the  matter  actually 
in  controversy,  involving  the  right  of  the 
defendant  to  manage  its  large  interstate  com- 
merce without  any  Interference  on  the  part 
of  the  plaintiff,  largely  exceeds  the  sum  or 
value  of  $2,000."  That  statement  as  to  the 
matter  in  controversy  is  simply  a  conclusion 
of  law,  and  an  erroneous  one  in  our  opinion* 
from  the  facts  as  they  appear  in  the  record* 
and  even  in  the  petition.  The  matter  in  con- 
troversy was  not  an  attempt  on  the  part  of 
the  complainant  to  interfere  with  the  gen- 
eral business  of  the  defendant—the  *'large 
interstate  commerce"  of  the  defendant— but 
was  only  an  order  affecting  the  delivery  of 
certain  car  loads  of  coal  consigned  to  the 
complainant,  and,  as  we  have  said,  there 
was  no  valuation  by  the  defendant  of  that 
benefit  secured  to  the  plaintiff  by  the  order. 

We  think  the  petition  was  filed  in  apt 
time,  but  that  it  ought  to  have  been  denied 
for  the  reasons  we  have  given.    AMrmed. 


(iS6  N.  C.  92) 

BEAN  V.  BEAN. 

(Supreme  Court  of  North  Carolina,    April  19^ 
1904.) 

KXBCtTTOBS  —  ACCOUNTS  —  EFFECT— K8T0PPEI.— 

CREDITS— EXPENDITURES  FOR  LEGATEES 

—IMPLIED  PROMISE  OF  REPAYMENT. 

1.  Under  Code,  S  1399,  requiring  executors  to 
file  annual  accounts  with  the  derk  of  the  su- 
perior court,  giving  the  clerk  power  to  examint 
the  executor  or  any  other  person  concerning  the 
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receipts  and  disboiMmentB,  and  making  his  ap- 
proval of  the  account  prima  facie  evidence  of  its 
correctness,  the  account  so  filed  and  approved  by 
the  derk,  while  prima  facie  correct,  is  no  more 
conclusive  than  an  account  stated,  and  the  ex- 
ecutor is  not  estopped  to  impeach  it  in  another 
proceeding. 

2.  An  executor,  whose  wife  is  the  residuary 
legatee  under  the  will  of  the  testator,  is  not  en- 
titled to  credits  for  sums  paid  for  taxes  on  his 
wife's  land,  or  for  money  paid  to  defray  his 
wife's  expenses  on  a  trip. 

8.  Where  a  husband,  acting  as  executor  un- 
der a  will  in  which  his  wife  was  named  as  resid- 
uary legatee,  paid  taxes  on  his  wife's  land,  and 
defrayed  her  expenses  on  a  trip,  as  he  was  un- 
der no  legal  obligation  to  make  such  expendi- 
tures, the  law  would  not  imply  a  promise  on 
the  part  of  Ills  wife  to  repay  him. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  Mary  A.  Bean  against  M.  Lw 
Bean.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  S.  Henderson,  for  appellant  A.  H. 
Price,  Walter  Murphy,  and  Theo.  F.  Klutta, 
t€st  appellee. 

WALKER,  J.  The  plaintiff,  who  is  the 
wife  of  the  defendant,  is  the  residnaxy  lega- 
tee under  the  will  of  Nancy  Smith,  and  the 
defendant  is  the  executor  of  the  hitter,  and 
qualified  as  such  in  March.  1888.  On  De- 
cember 22,  189^  the  plaintiff  caused  a  cita- 
tion to  be  issued  by  the  clerk  of  the  superior 
court  to  the  defendant  to  appear  at  a  time 
stated  in  the  notice  and  file  an  account  ub- 
der  sections  1399  and  1400  of  the  Code.  The 
defendant  appeared  and  filed  the  account, 
and  instated  before  the  clerk  that  he  was 
entitled  to  two  credits,  one  for  taxes  paid 
by  him  *for  the  benefit  of  the  plaintifT'  on 
her  land  for  the  years  1882  to  1896,  both  in- 
cluBiye^  amounting  to  $775,  and  the  other  for 
money  paid  by  him  to  R.  J.  Holmes  to  defray 
the  plaintiff's  expenses  to  Baltimore;  The 
clerk  disallowed  these  claims,  and,  upon  au- 
diting the  account,  found  that  defendant 
owed  the  estate  a  clear  balance  of  $466.45. 
Tbe  plaintiff  thereupon  brought  this  action 
In  the  superior  court  to  recover  said  bal- 
ance. 

There  is  some  reference  in  the  case  to  oth- 
er legacies  which  had  not  been  paid,  and  it 
does  not  aM>ear,  except  by  inference,  wheth- 
er the  $466.45  is  due  to  the  estate  merely  f oijr 
distribution  among  the  several  legatees,  or  is 
due  to  plaintiff,  after  paying  all  claims  and 
legacies  and  the  costs  and  expenses  of  ad- 
ministration. The  plaintiif,  though,  sues  for 
this  bahince,  and  the  defendant  in  his  an- 
swer, admits  that  It  is  due  to  the  plaintiff, 
unless  he  is  entitled  to  the  said  credits.  The 
court  ruled  that  the  defendant  could  not  suc- 
cessfully assert  his  claim,  "because  he  was 
estopped  to  deny  the  adjudication  of  the 
derfe.'*  The  ruling  of  the  court  was  cor- 
rect—tliat  is,  its  oondnsion— but  the  reason 
given  ther^or  was  not.    The  defendant  was 


not  estopped  by  the  proceeding  before  the 
clerk.  The  account  as  filed  and  stated  in 
response  to  the  citation  had  no  more  force  or 
effect  against  him  tnan  the  account  would 
have  had  if  he  had  filed  it  voluntarily.  The 
statute  expressly  provides. that  **it  sliall  be 
deemed  prima  facie  evidence  of  correctness,** 
even  when  it  is  audited  by  the  cleric  by  the 
examination  of  vouchers  or  witnesses,  or  of 
both.  The  auditing  is  an  ex  parte  proceed- 
ing and  has  none  of  the  features  or  char- 
acteristics of  that  kind  of  judicial  proceed- 
ing the  judgment  in  which  works  an  estop- 
pel upon  the  parties.  This  would  seem  to 
be  so  whether  the  account  was  filed  under 
section  1399  or  section  1402,  as  the  language 
of  the  two  sections  in  regard  to  the  manner 
of  compelling  the  filing  of  the  account,  wheth- 
er annual  or  final,  and  of  auditing  the  same, 
is  substantially  alike,  although  the  words 
''shall  be  deemed  prima  facie  evidence  of  cor- 
rectness" are  omitted  in  section  1402.  Grant 
V.  Hughes,  94  N.  C.  231.  In  Allen  v.  Roy- 
ster,  107  N.  C,  at  page  282,  12  S.  £.  page 
135,  this  court  said:  *'But  it  [the  account] 
was  not  conclusive  against  the  plaintiff  [next 
of  kin],  nor  would  it  be  against  the  creditors 
or  any  person  interested  adversely.  It  sim- 
ply shifted  the  burden  of  proof  as  to  the  cor- 
rectness of  what  it  contained  to  him  who 
alleged  the  contrary."  Rowland  v.  Thomp- 
son, 64  N.  C.  714.  In  Collins  v.  Smith,  100 
N.  C,  at  page  471,  14  S.  B.  page  90,  the  same 
principle  is  stated:  "The  record  shows,  and 
the  fact  is  found,  that  at  the  instance  of  tSe 
plaintiffs  the  final  account  of  the  defendant 
was  audited  and  filed,  the  plaintifi^s  being 
present  and  contesting  various  items  there- 
in. There  is  no  allegation  of  any  fraud  or 
mistake  in  the  final  account  so  audited,,  nor 
is  it  attacked  in  any  way  by  the  plaintiff, 
and  it  is  at  least  prima  facie  correct"  While 
it  is  to  be  considered  as  prima  fade  cor- 
rect, it  has  no  more  conclusive  effect  than 
an  account  stated,  and  is  open  to  attack. 
The  defendant  could  at  least  surcharge  and 
falsify  it  if  he  was  able  to  do  so. 

But  we  do  not  think  that  the  defendant 
was  entitled  to  either  of  the  two  credits 
claimed  by  him.  As  executor  he  was  not 
charged  with  the  duty  of  paying  the  taxes 
on  his  wife's  land,  and  this  and  the  other 
item  could  in  no  way  enter  into  or  form  a 
part  of  his  transactions  as  the  representative 
of  liis  testator.  Young  v.  Kennedy,  95  N.  O. 
265.  If  he  was  not  liimself  under  any  legal 
obligation  to  make  the  advancements  of 
money  for  his  wife,  the  law  will  not  under 
the  facts  and  circumstances  of  this  case, 
imply  any  promise  of  his  wife  to  repay  him. 
Jenne  v.  Marble,  37  Mich.  822;  Pittman  v. 
Pittman,  4  Or.  29H.  We  conclude,  therefore, 
that  in  no  view  of  the  case,  was  he  entitled 
to  the  credits.  This,  of  course,  sustains  the 
decision  of  the  court  below. 

No  error. 
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(13B  N.  C.  78) 

PITTSBURG.  ^H  B.  ft  B.  R.  00.  t.  WAKB- 
FIBLD  HARDWARE  00. 

(Supreme  Ooort  of  North  Oarolina.    AprU  19» 
1904.) 

▲OnONS— JOIZTDBB  OF  ▲CTI0N8— WBONQFUL  AT- 
TACHMBNT— ▲CTION  AGAINST  PLAINTIFIT— AC- 
TION AGAINST  SURETY  —  COURTS— JUBI8DI0- 
TION— AlCOUNT  IN  VOL  VXD. 

1.0ode,  f  267  <1)»  provides  that  a  plaintiff 
may  unite  in  one  complaint  several  causes  of 
action  where  they  arise  out  of  the  same  trans- 
action connected  with  the  same  subject  of  ac- 
tion ;  an4  section  267  (7)  provides  that  each  of 
them  must  affect  all  of  tne  parties  to  the  trans- 
action. Held^  that  a  plaintiff  could  not  unite 
in  one  suit  a  cause  of  action  for  wrongful  at- 
tachment and  one  against  the  surety  on  the  at- 
tachment bond  for  a  breach  thereof. 

2.  An  action  against  a  surety  on  .an  attach- 
n^nt  bond  in  the  penal  sum  of  |200  is  not 
within  the  Jurisdiction  of  the  superior  court 

3.  Oode,  i  272»  provides  that  on  misjoinder 
of  causes  of  action  the  court  shall  order  the  ac- 
tion to  be  divided  Into  as  many, actions  as  nec- 
essarv.  Held,  that  where  two  causes  of  action 
are  improperly  joined,  but  one  of  them  be- 
cause of  the  amount  involved,  is  not  within 
Che  jurisdiction  of  the  court.  It  must  be  dis- 
missed. 

Appeal  from  Superior  Oourt,  Guilford 
County;  O.  H.  Allen,  Judge. 

Action  by  the  Pittsburg,  Johnstown,  Bbena- 
burg  A  Eastern  Railroad  Company  against 
the  Wakefield  Hardware  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

•Scales*  Taylor  A  Scales  and  Robert   D. 
;>onglaB,  for  appellant. 

WALKER,  J.  This  action  was  brought  to 
reoovOT  damages  for  wrongfully  suing  out 
an  attachment,  and  was  tried  below  on  a 
demnrrer  to  the  complaint  The  plaintiff 
alleges  substantially  that  the  plaintiff,  the 
defendant  hardware  company,  and  the  North 
Carolina  Coal  Ik  Coke  Company  are  corpora- 
tions, and  that  the  coal  and  coke  company 
being  indebted  to  the  hardware  company  for 
goods  sold  and  delivered,  the  latter  brought 
an  action  for  the  recovery  of  the  debt  against 
the  railroad  company  and  the  coal  and  coke 
company,  and  caused  a  warrant  of  attach- 
ment to  be  issued,  w^ch  In  February,  1901, 
was  levied  on  10  cars  then  at  the  mine  of 
the  coal  and  coke  company,  and  that  said 
cars  were  seized  and  held  until  April,  1903; 
that  at  the  time  the  warrant  was  Issued  the 
hardware  company  gave  a  bond  in  the  sum 
of  $200,  with  the  usual  condition,  upon 
which  the  defendant  A.  W.  VIckory  is  surety; 
and  that  said  attachment  suit  was  dismissed 
as  to  the  plaintiff,  with  costs,  aud  judgment 
rendered  against  the  coal  and  coke  company 
for  the  Amount  of  the  debt  in  favor  of  the 
hardware  company.  Plaintiff  then  brougbt 
this  action  against  the  latter  company  and 
the  surety  on  its  attachment  bond,  A.  W. 
VIckory,  alleging  that  the  attachment  Was 
wrongfully  sued  out  and  praying  for  the  re- 
covery of  compensatory  and  punitive  dam- 


ages. The  defendant  demurred  to  the  com- 
plaint upon  the  following  grounds:  (1)  That 
there  Is  a  miajoinder  of  parties,  the  defend- 
ant VIckory  not  being  a  necessary  or  pn^^r 
party  to  the  cause  of  action  at  common  law 
for  wrongfully  and  maliciously  suing  oat 
the  attachment,  but  being  liable,  If  at  all, 
only  on  the  bond;  (2)  that  two  causes  of  ac- 
tion are  improperly  joined— one  for  wrong- 
fully and  maliciously  causing  the  attachment 
to  be  issued,  and  the  other  for  a  breach  of 
the  condition  of  the  attachment  bond.  The 
court  overruled  the  demurrer,  and  the  de- 
fendant excepted  and  appealed. 

The  demurrer  should  have  been  snstalned 
on  both  grounds.  The  plaintiff  has  alleged 
in  his  complaint  two  causes  of  action,  thon^rh 
he  has  not  stated  them  separately,  as  be 
should  have  done.  Code,  i  267  (7).  Causes  of 
action  may  be  united  In  a  complaint  when 
they  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  sub- 
ject of  action,  whether  they  be  in  contract 
or  In  tort  (Code,  §  267  [1];  Cook  v.  Smith, 
119  N.  0.  350,  25  S.  El  968),  but  each  of  them 
must  affect  all  the  parties  to  the  transaction 
(section  267  [7]).  "It  is  not  sufficient  that 
some  of  the  defendants  be  affected  by  each 
of  them.  All  of  the  defendants  must  be 
affected  by  each  of  them  to  warrant  the 
union  of  them  in  one  suit"  Howse  v.  Moo- 
dy, 14  Fla.  65.  In  this  case  the  plaintiff  has 
sued  the  hardware  company  for  wrongfully 
and  maliciously  causing  to  be  issued  the 
attachment  for  which  the  said  company  alone 
is  liable  in  damages,  and  has  joined  as  a 
defendant  A.  W.  VIckory,  the  surety  on  the 
attachment  bond,  who  Is  liable  solely  by 
reason  of  his  suretyship  on  his  contract  of 
indemnity,  and  to  the  amount  only  of  the 
penalty  of  the  bond«  |200.  One  cause  of  ac- 
tion, therefore,  is  for  the  wrongful  and  ma- 
licious Injury  to  the  plaintiff  (using  the 
word  **lnjury"  in  its  technical  sense),  and 
the  other  is  for  the  breach  of  the  condition 
of  the  attachment  bond,  and  the  defendant 
VIckory  can  in  no  way  be  "affected"  by  the 
former.  He  is  not  liable  generally  to  the 
plaintiff  for  damages  simply  because  he  sign- 
ed the  bond  as  surety,  but  his  liability  arises 
entirely  out  of  contract,  and  is  quite  dif< 
ferent  in  its  nature  from  tliat  of  his  oode- 
fendant  for  the  tort  it  is  alleged  to  have 
committed  In  maliciously  suing  out  the  at- 
tachment Fell  V.  Porter,  69  N.  C,  at  page 
142.  The  defendant  VIckory  Is  liable  by  rea- 
son of  his  undertaking,  according  to  the 
statute,  to  the  effect  that,  if  the  defend- 
ants recover  judgment  or  the  attachment 
is  set  aside  by  order  of  the  court  tiie  plain- 
tiff in  the  attachment  suit  "will  pay  all 
costs  awarded  against  it,  and  all  damages 
sustained  by  reason  6t  the  attachment" 
As  said  by  Pearson,  C.  J.,  for  the  court 
in  Fell  V.  Porter,  supra,  a  sheriff  may  be 
liable  on  an  implied  contract  upon  a  prin- 
ciple of  the  common  law,  while  as  to  his 
surety  there  is  no  such  implied  undertaking. 
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and  no  other  liability  sare  that  which  la  set 
out  in  his  bond,  it  being  an  obligation  to  pay 
to  a  certain  amount  subject  to  conditions. 
The  liability  of  the  surety  is  said  to  be 
strictissimi  Jurist  which  means  no  more  than 
that  he  shall  not  be  held  to  answer  beyond 
the  piedse  tenns  of  his  contract;  and  only 
to  the  extent  that  the  particular  liability 
which  is  alleged  to  exist  is  ooTered  by  his 
written  obligation.  Pingrey  on  8.  ft  O.  i 
112.  When  he  is  called  upon  to  answer  for 
any  UabUity  based  on  his  suretyship,  he  has 
a  right  always  to  ask,  *'I8  it  so  nominated 
In  the  bond?**  or  other  Instrument  which  is 
the  eTidmce  of  his  undertaking.  Whether, 
if  yick(^  had  been  Uable  Jointly  with  his 
codef endant  for  the  tort  alleged  to  have  been 
committed  in  wrongfully  and  maliciously  su- 
ing out  the  attachment,  he  could  properly 
bare  been  Joined  with  the  latter  in  an  action 
upon  that  liability  and  also  upon  the  bond, 
is  a  qnestion  we  need  not  decide^  as  it  is 
not  presented  upon  this  record.  Fell  ▼.  Por- 
ter, snpiB.  In  the  case  of  Cook  ▼.  Smith, 
119  N.  C  at  page  aoe,  25  8.  B.  968,  this 
court,  speaking  by  the  present  chief  Justice, 
said:  **Always,  when  the  sheriff  is  sued  for 
offlda]  liability,  he  is  responslMe  personally, 
and  his  surety  should  be  sued  on  the  relation 
of  the  state;  but  it  has  never  been  held  a 
defect  to  join  them.**  This  was  said  with 
reference  to  the  separate  liability  of  the  sher- 
iff for  an  official  act  which  at  the  same  time 
constituted  a  breach  of  his  bond,  so  that 
while  the  sheriff  in  such  a  case  Is  personally 
liable,  as  if  he  had  not  signed  the  bond, 
his  sorety  Is  liable  for  the  act  of  ,the  sheriff 
because  tt  is  also  a  breach  of  his  bond.  The 
two  liabilities  are,  in  legal  effect,  the  same. 
They  are  id^tical  and  coextenslre  in  prin* 
ciple,  though  not  in  amoimt  But  when  the 
officer  or  principal,  in  addition  to  the  lia- 
bility on  his  bond,  is  independently  liable 
by  reason  of  some  act  for  which  the  sure- 
ty Is  not  Uable,  or  which,  in  other  words, 
dees  not  come  within  the  scope  of  the  latter's 
undertaking,  it  is  manifest  that  the  surety 
is  not  affected  by  the  cause  of  action  upon 
the  separate  liability  of  the  officer  or  prin- 
cipal, and  the  two  causes  of  action— the  one 
against  the  officer  on  his  separate  liability 
and  Oie  other  against  the  surety  on  the 
bond— cannot  be  Joined.  Hoye  ▼.  Raymond, 
25  Kan.  6C5:  Howse  ▼.  Moody,  supra.  There 
must  be  at  least  substantial  identity  between 
tiie  canses  of  action  before  they  can  be  unit- 
ed In  <me  suit,  because,  if  there  is  not,  the 
serenl  causes  of  action  may,  for  their  deci- 
sion, depend  upon  rery  different  facts  and 
principles  of  law,  which  would  tend  to  con- 
fusion and  uncertainty  in  the  trial  of  the 
case,  and  result  in  great  prejudice  to  some,  if 
not  all,  of  the  parties. 

As  the  two  causes  of  action  cannot'  be 
united  in  one  and  the  same  complaint,  there 
is  another  fatal  defect  to  be  found  in  the 
plaintiff's  present  suit  so  far  as  the  defend- 
ant Vickory  is  concerned.    The  liability  on 


the  attachment  bond  is  OQe  growing  out  of 
jcontract,  and  any  action  thereon  against 
the  surety  is,  of  course,  ex  contractu.  1 
Shinn  <m  Attachment,  §  182,  p.  807;  Kneeiand 
on  Attachment,  i  45S.  As  the  penalty  is  only 
1200,  the  superior  court  has  no  Jurisdiction 
of  an  action  upon  the  bond.  Katzenstein  v. 
Railroad,  84  N.  C.  688;  Maggett  v.  Roberts, 
108  N.  a  174, 12  &  B.  890;  Joyner  r.  Roberts. 
112  N.  C.  Ill,  16  S.  B.  917. 

While  the  two  causes  of  action  stated  in 
the  complaint  could  not  be  Joined  for  the 
reasons  we  have  given,  the  misjoinder  doa^ 
not  require  the  action  to  be  dismissed,  as, 
under  the  provisions  of  section  272  of  the 
Code,  the. court,  in  the  case  of  a  misjoinder 
of  causes  of  action,  ''shall  order  the  action 
to  be  divided  into  as  many  actions  as  may 
be  necessary  to  the  proper  determination  of 
ttie  causes  of  action  therein  mentioned." 
This  cannot  be  done  in  the  present  case^ 
for  the  court  would  not  have  Jurisdiction 
of  the  separate  cause  of  action  against 
Vickory  on  the  attachment  bond,  the  amount 
of  the  penalty  being  only  |200;  but  the  pro- 
vision of  the  statute  will  be  followed  to  the 
extent  that  it  can  be  by  dismissing  the  ac- 
tion as  to  Vickory. 

The  case  of  McCall  v.  Zacbary,  181  N.  C. 
466,  42  S.  E.  903,  is  not  at  all  at  variance 
with  anything  said  in  this  opinion,  but  is, 
we  tliink,  in  perfect  harmony  with  the  prin- 
ciple we  have  stated.  In  that  case,  the 
plaintiff  sued  the  defendant  to  recover  tbe 
fees  of  the  office  of  solicitor,  which  had  been 
collected  by  him  during  his  incumbeucy  ot 
that  office;  the  plaintiff  having  previously 
been  adjudged  to  be  entitied  to  it  The  plain- 
tiff alleged  that  the  defendant  had  received 
$500  as  fees,  and  he  declared  against  defend- 
ant for  the  recovery  of  that  amount,  a!nd 
also  against  his  sureties  for  the  recovery  of 
$200,  the  penalty  of  the  bond  given  by 
them  for  the  defendant  in  the  quo  warranto 
action  to  secure  the  payment  to  the  plaintiff 
of  the  fees  to  that  amount  in  the  event  of 
the  latter's  success  in  that  action.  It  will 
be  observed  that  the  nonpayment  of  the  fees 
by  Zachary  to  the  plaintiff  was  the  gravamen 
of  the  action — ^the  cause  of  action — and  in 
itself  was  a  breach  of  the  bond.  It  was  not 
a  separate  and  distinct  cause,  but  the  same 
cause  as  the  one  upon  the  bond;  the  only 
difference  being  that  the  defendant  Zachary 
was  liable  for  a  greater  amount  than  his 
sureties.  In  the  opinion  of  the  court,  deliv- 
ered by  Furches,  C.  J.,  It  is  said  that  the 
bond  for  $200  is  not  the  cause  of  action,  but 
the  failure  to  pay  the  $500  collected  by  the 
defendant,  and  the  bond  Is  only  a  security 
for  the  plaintiff  of  that  amount  pro  tauto,  or 
to  the  extent  of  its  penalty.  There  was  but 
one  cause  of  action,  which  was  on  contract. 
The  recovery  against  Zachary  and  his  sure- 
ties was  upon  a  single  default,  and  was 
founded  upon  one  and  the  same  principle 
throughout.  In  our  case,  on  the  contrary, 
there  is  a  cause  of  action  for  the  malicious 
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Injury,  which  tai  different  In  Its  nature  and 
scope  from  that  on  the  bond.  An  act  of  the 
principal,  which  would  merely  constitute  a 
breach  of  the  bond,  would  not  be  sufficient 
to  warrant  a  recovery  upon  the  other  cause 
of  action.  Drake  in  his  work  on  Attach- 
ments, says:  "It  has  been  uniformly  held 
in  this  country  that  an  attachment  plaintiff 
may  be  subjected  to  damages  for  attaching 
the  defendant's  property  maliciously  and 
without  probable  cause.  The  defendant's 
remedy  In  this  respect  Is  not  at  all  Inter- 
fered with  by  the  plaintiff  having  at  the  in- 
stitution of  the  suit  given  bond  with  security 
to  pay  all  damages  the  defendant  may  sus- 
tain by  reason  of  the  attachment  having 
been  wrongfully  sued  out" 
*  The  line  of  distinction  between  the  two 
causes  of  action  Is  clearly  "run  and  marked'* 
in  the  following  cases:  Burnap  v.  Wight,  14 
111.  801;   Lawrence  v.  Hagerman,  66  111.  68^ 

8  Am.  Rep.  674.  See,  also,  Oooley  on  Torts 
(2d  Ed.)  p.  218.  In  the  first  case  cited  it  is 
said:  "The  direct  pecuniary  injury  to  the 
defendant  may  be  as  great  in  the  one  case  as 
In  the  other.  This  direct  pecuniary  loss  Is  all 
that  can  be  recovered  In  an  action  on  the 
bond.  If  the  writ  Is  sued  out  maliciously 
and  without  probable  cause,  the  defendant 
may  maintain  an  action  for  malicious  prose- 
cution; and  In  such  an  action  he  may  recover 
damages  for  every  Injury  to  his  credit,  busi- 
ness, or  feelings.  Such  matters  are  peculiar- 
ly the  proper  subjects  of  inquiry,  and  the 
Jury  may  give  damages  commensurate  with 
the  Injuries  sustained;  but  such  Injuries  as 
may  be  redressed  only  where  malice  exists 
and  probable  cause  is  wanting  ought  not  to 
be  taken  Into  consideration  In  an  action  on 
the  bond.^  The  action  for  the  malicious 
wrong  Is  one  which  exists  Independently  of 
any  statutory  provision  as  to  a  bond.  In 
Newark  Goal  Go.  v.  Upson,  40  Ohio  St  25, 
the  doctrine  Is  thus  tersely  stated:  "It  may 
now  be  considered  the  approved  doctrine  that 
an  action  for  the  malicious  prosecution  of  a 
dvll  suit  may  be  maintained  whenever,  by 
virtue  of  any  order  or  writ  Issued  in  the 
malicious  suit,  the  defendant  In  that  suit  has 
been  deprived  of  his  personal  liberty,  or  of 
the  possession,  use,  or  enjoyment  of  prop- 
erty of  value.  The  name  or  form  of  the  writ 
or  process  is  immaterial.  It  may  be  an  or- 
der of  arrest,  or  of  attachment,  or  of  In- 
junction.*'   See,  also,  Tomlinson  v.  Warner, 

9  Ohio,  104;  Fortman  ▼.  Rottier,  8  Ohio  St. 
548,  70  Am.  Dec.  606.  A  strong  authority  In 
support  of  the  distinction  we  have  made 
la  Pettlt  ▼.  Mercer,  8  B.  Mon.  51. 

It  follows  from  what  we  have  said  that 
the  demurrer  should  have  been  sustained  as 
to  the  cause  of  action  against  Vlckory  on  the 
attachment  bond.  This  ruling  eliminates 
that  cause  of  action,  and  the  suit  may  proceed 
against  the  hardware  company  if  the  plain- 
tiff desires  to  further  prosecute  the  same. 
Ashe  V.  Gray,  90  N.  G.  137;  Singer  Manufac- 
turing Co.  T.  Barrett,  95  N.  a  36;  Finch  t. 


Baskervllle,  86  N.  O.  205.    The  case  is  re- 
manded for  further  proceedings  not  Incon- 
sistent with  the  opinion  of  this  ooort 
Error. 


(102  Va.  145) 

BROWN'S  GUARDIAN  ▼.  STROTHBR*S 

ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Deou 

8,  1908.) 

WILLS— CONSTBUCTION— ESTATE    DEVISED  —  KE- 

PUGNANT  PBOVISIONS— LUCITATIOII 

AFTER  ABSOLUTE  ESTATE. 

1.  Where  a  will  provided,  *'I  give  to  my  broth- 
er and  sister  all  I  possess  on  earth  for  their  sup- 
port, to  be  used  in  no  other  way,"  the  brother 
and  sister  took  an  absolute  equitable  estate, 
with  full  power  to  consume  the  same  in  their 
support;  and  a  further  provision  that,  if  Uiere 
was  anything  left  at  the  death  of  the  brother 
and  sister,  it  should  go  to  certain  persons,  was 
void  for  repugnancy  and  uncertainty. 

Appeal  from  Circuit  Court;  Loudoun  Coun- 
ty. 

Proceedings  for  the  construction  of  the  will 
of  James  B.  Strothor,  deceased,  between 
Ruth  Brown's  guardian  and  William  and. 
Eiffle  Strother's  administrator.  From  a  de- 
cree for  the  latter,  the  former  appeals.  Af- 
firmed* 

N.  C.  Nichols  and  Christian  &  Chrlstlaii, 
for  appellant    Cecil  Connor,  for  appellee. 

HARRISON,  J.  This  proceedinir  calls  for 
a  construction  of  the  last  will  and  testament 
of  James  B.  Strother,  deceased,  which  Is  in 
the  words  following: 

**I,  James  B.  Strother,  do  hereby  make  this 
my  hist  will  and  testament  I  give  to  Wil- 
liam and  Bffle,  my  brother  and  sister  all  I 
possess  on  earth  for  their  support,  to  be 
used  in  no  other  way,  and  I  hereby  appoint 
ThadeuB  Hatcher  my  trustee,  without  se- 
curity, to  see  that  it  Is  Judiciously  used.  On 
no  occasion  are  they  to  have  any  part  of 
while  they  remain  on  this  farm,  and  if  their 
Is  any  left  after  their  death  I  give  to  J. 
Homer  Mock  and  Lucy  V.  Mock  fifty  dollars 
apiece  ($50.00),  and  I  give  all  that  is  over 
to  the  youngest  child  of  the  Ute  Edward 
Brown,  at  Beans  Mill,  and  J  direct  my  trus- 
tee to  pay  my  Just  debts  and  funeral  ex- 
penses. I  want  my  trustee  to  he  paid  for 
his  services." 

From  the  facts  agreed,  it  ai^ears  that  the 
testator,  William,  and  Effle  Strother  were 
two  bachelor  brothers  and  an  unmarried  sis- 
ter, who  lived  together  as  one  family  until 
they  successively  died.  Each  Uved  to  he  over 
75  years  of  age.  For  the  15  years  next  pre- 
ceding the  death  of  the  testator,  they  lived 
together  upon  a  farm.  The  testate^'  made 
his  will  February  16»  1899,  and  died  about 
the  last  of  November,  1899.  In  the  early 
part  of  the  following  spring  (1900)  William 
and  Effie  broke  up  housekeeping  and  left 
the  farm,  and  never  returned  thereto.  Bffle 
died  in  July,  1900,  and  William  in  August 
1901.  The  estate  left  by  the  testator  con- 
slsted  of  money  and  choses  in  action,  amount 
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Ing;  after  paying  debta»  faneral  expenses, 
mnd  costs  of  administration,  etc.,  to  $1,252.98, 
«s  shown  by  settlement  made  and  filed  with 
the  record.  Bffie  at  the  time  of  testator's 
death  owned  ylrtoally  no  pvoiperty;  and  Wil- 
liam, after  the  payment  of  his  debts,  not 
more  than  two  or  three  hundred  dollars.  The 
youngest  child  of  Edward  Brown,  mentioned 
In  the  will,  was  Rnth  Brown,  about  seven 
years  of  age.  She  was  remotely  related  to 
the  testator,  and  he  was  very  fond  of  her. 
The  two  Mock  children  named  in  the  will  re- 
sided on  a  farm  adjacent  to  that  upon  which 
the  testator  lired  during  the  last  years  of 
Ills  life. 

William  and  Bffle  Strother  having  perform- 
ed the  condition  precedent  mentioned  in  the 
will,  by  leaving  the  farm  therein  alluded  to, 
we  are  of  opinion  that  they  took  under  the 
will  of  their  brother,  Jamei,  a  joint  and 
equal  equitable  estate  in  all  that  the  testator 
possessed,  with  full  power  to  consume  the 
«ame  in  their  support,  and  that  the  limita- 
tions over  in  favor  of  the  two  Mocks  and  the 
child  of  Bdward  Brown  are  void  for  repug- 
nancy and  uncertainty.  This  case  is  con- 
trolled by  a  long  line  of  decisions  of  this 
court  running  from  an  early  day  to  the  pres- 
ent time^  which  hold  that  whenever  in  any 
devise  or  conveyance  a  life  estate  is  given, 
and  there  is  afterwards  given  the  life  tenant, 
or  first  taker,  power  to  dispose  of  or  con- 
sume the  corpus  of  the  estate,  the  first  taker 
Is  vested  with  a  fee-simple  estate,  and  all 
llmitatloQS  over  are*  void  on  the  ground  of 
repugnaney  and  uncertainty.  Among  the 
aumerous  cases  in  support  of  this  doctrine 
nay  be  cited  May  v.  Joynes,  20  Grat  692; 
Missionary  Society  v  Calvert,  82  Qrat  857; 
CSarr  v.  Efilnger,  78  Va.  197;  Cole  v.  Cole, 
79  Va.  261;  HaU  v.  Palmer,  87  Va.  854,  12 
a  B.  Qia  11  li.  B.  A.  610,  24  Am.  St  Bep. 
«»;  Bowen  v.  Bowen,  87  Va.  488^  12  S.  Bu 
065,  24  Am.  St.  Rep.  684;  Fartsh  v.  Way- 
man,  91  Va.  480,  21  S.  B.  810;  Davis  v.  Hep- 
pert,  96  Va.  776,  82  &  B.  467. 

In  the  case  at  bar  the  first  takers  are 
given  an  absolute  equitable  estate  in  all  that 
the  testator  '"possessed  on  earth,"  with  the 
implied  power  incident  to  such  an  estate  to 
consume  the  same,  as  w^l  as  the  expressed 
power  to  consume  it  in  thehr  support  Such 
a  gift  comprehends  ev^erything,  and  the  lim- 
ttatlons  over  are,  under  the  authorities  cited, 
void  for  repugnancy  and  uncertainty. 

The  decree  complained  of,  in  favor  of  the 
administrator  of  William  and  Effle  Strother, 
Is  free  from  error,  and  must  be  affirmed. 

<5S  w.  Vm.  U6) 

a  P.  MORRISON  St  CO.  et  al.  v.  LBACH 

et  al.* 

{Supreme  Court  of  Appeals  of  West  Virginia. 

I>b.  23,  1904.) 

DSCBKB— MOTION   TO    BEVEBSS->APPBAL. 


1.  Section  5,  c  184,  Code  1899,  in  reauiring 
**reaflonaMe  notice  to  the  opposite  party^'  of  a 

Ttshseiim  dsnled. 

f  I.  See  Bquitir,  voL  IS,  Cent  Dig.  1 1041. 


motion  to  reverse  a  decree  upon  a  bill  taken  for 
confessed,  demands  such  notice  to  any  party 
who  has  an  interest  in  the  maintenanoe  of  the 
decree,  whether  plaintiff  or  defendant. 

2.  An  appeal  lies  from  a  decree  reversing  a 
decree  upon  a  motion  under  Ck>de  1899,  c.  134, 
without  any  motion  to  reverse  being  first  made 
in  the  circuit  court  . 

3.  There  can  be  no  appeal  from  a  decree 
against  a  party  on  a  bill  taken  for  confessed  as 
to  him  until  a  motion  to  reverse  shall  be  first 
made  in  the  circuit  court  If  such  an  appeal  is 
taken  without  such  motion,  it  will  be  dismissed, 
as  improvidently  granted, .  without  considering 
the  merits  of  the  appeal. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Ritchie  Coun- 
ty; M.  H.  Willis,  Judge. 

Bill  by  C.  P.  Morrison  A  Co.  and  another 
against  Minerva  Leach  and  others.  Decree 
for  plaintilts,  and  defendants  appeaL  Re- 
versed. 

V.  B.  Archer  and  William  Beard,  for  ap- 
pellants. Van  Winkle  &  Ambler,  Merrick  & 
Smith,  and  W.  W.  Jackson,  for  appellees. 

BRANNON,  J.  A  bill  in  equity  filed  in  the 
circuit  court  of  Wood  county  by  C.  P.  Morri- 
son &  Co.  and  John  A.  Page,  suing  for  them- 
selves and  all  other  creditors  of  Thompson 
Leach,  deceased,  against  Minerva  Leach,  ex- 
ecutrix of  Thomas  Leach,  and  others,  stated 
that  the  plaintiffs  were  creditors  of  Thomp- 
son Leach,  and  that  said  executrix  had  be- 
fore that  filed  a  bill  to  convene  the  creditors 
of  Leach,  fix  their  debts,  sell  his  real  estate, 
and  apply  the  assets  to  the  payment  of  such 
debts,  and  that  a  decree  had  been  made  fix- 
ing debts  against  the  estate— among  them, 
those  of  Morrison  A  Go  and  Page— and  also 
a  large  debt  in  favor  of  the  Parkersburg  Na- 
tional Bank,  and  directing  Leach's  real  estate 
to  be  sold  by  the  executrix,  and  that  she  had 
sold  the  real  estate,  and  that  the  sales  were 
confirmed,  and  that  the  assets  were  not  sufli- 
dent  to  pay  the  debts  in  full.  The  bill  further 
stated  that  Minerva  Leach,  as  executrix,  gave 
bond,  with  Dave  D.  Johnson  and  J.  L.  Buck- 
ley as  sureties;  that  she  had  failed  to  comply 
with  the  decree  by  applying  the  assets  coming 
to  her  hands  as  directed  by  it,  and  had  wasted 
the  assets;  that  notes  given  by  purchasers  of 
the  realty  to  the  executrix  had  been  turned 
over  to  J.  L.  Buckley,  or  the  Parkersburg 
National  Bank,  to  be  held  by  them  as  collat- 
eral security  for  their  debts;  and  that  there 
had  been  paid  to  Buckley  and  Johnson  and 
the  Parkersburg  National  Bank,  out  of  the 
assets,  money  in  excess  of  the  ratable  portion 
going  to  them.  The  bill  prayed  that  the  ex- 
ecutrix and  her  bondsmen  be  held  liable  for 
such  assets,  and  that  the  Parkersburg  Na- 
tional Bank  and  other  creditors  who  had  re* 
ceived  more  than  their  proper  pro  rata  shares 
of  the  assets  be  held  liable  therefor.  The 
said  Johnson  and  Buckley  were  sureties  in 
the  executiMrial  bond  of  the  executrix.  Upon 
the  bill  of  Morrison  A  Co.  and  Page,  taken 
for  confessed  as  to  the  Parkersburg  National 
Bank,  a  decree  was  pnmounced  against  Mi- 
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nerva  Leach^  Daye  D.  JohBson,  and  J.  S. 
Buckley,  by  reason  of  the  executorial  bond, 
for  ^,87a72,  to  be  paid  to  Levi  Lewla  as  a 
special  commissioner  constituted  by  the  de- 
cree to  make  distribution  of  the  funds  as  di- 
rected by  the  decree;  and  the  decree  further 
required  that  the  Parkessburg  National  Bank 
pay  into  the  hands  of  said  Lewis,  on  ac- 
count of  money  recelyed  from  the  estate  of 
Leach  In  excess  of  its  pro  rata,  share  of  the 
assets,  ^,122.38,  which,  when,  paid,  should 
be  a  credit  on  the  '$3»87S.72  decreed  against 
Leach,  Johnson,  and  Buckley.  After  this 
decree  the  bank  moved  the  circuit  court  to 
reverse  the  decree  for  certain  causes,  ^ving 
notice  of  the  motion  only  to  the  plaintiffs, 
Morrison  &  Ca  and  Page,  and  giving  no  no- 
tice to  Minerva  Leach  or  Lewis,  and  upon 
such  motion  a  decree  was  entered  reversing 
the  above-mentioned  decree  so  far  as  it  re- 
quited said  bank  to  pay  said  sum  of  $2,122.- 
30.  Later  still  a  decree  was  entered  dismiss- 
ing the  bill  so  ttLT  as  it  sought  to  make  said 
bank  Uable  to  Leach's  estate  or  its  creditors. 
From  the  two  last  mentioned  decrees  Miner- 
va Leach  appeals,  and  Levin  Smith  cross- 
assigns  error  therein. 

Section  6,  c.  134,  Oode  1809,  provides  that 
a  decree  entered  upon  a  bill  taken  for  con- 
fessed may  be  reversed  on  motion,  but  that 
"reasonable  notice  to  the  opposite  party,  his 
agent  or  attorney,"  of  such  motion  must  be 
given.  "Opposite  party,"  under  this  statute, 
does  not  mean  only  the  plaintlfT,  but  any  par- 
ty to  the  suit  who  has  an  interest  in  uphold- 
ing the  decree  sought  to  be  reversed,  whose 
pecuniary  or  property  interest  would  l>e  prej- 
udiced by  reversal.  The  word  "opposite,"  as 
used  in  the  statute,  means  opposite  in  inter- 
est The  statute  as  to  depositions  requires 
notice  to  the  "adverse  party."  I  do  not  think 
a  deposition  oan  be  read  against  any  party 
without  notice  to  him,  no  matter  whether  he 
is  plaintiff  or  defendant  It  cannot  possibly 
be  thought  that  a  decree  can  be  reversed 
without  notice  to  a  person  interested  in  Its 
maintenance.  He  has  no  day  in  court  It 
would  take  his  property  without  due  process 
of  law.  We  cannot  give  the  statute  a  con- 
struction which  would  militate  against  the 
Constitution  and  Inflict  gross  Injustice.  Mi- 
nerva Leach  had  a  deep,  actual  interest  in 
having  the  decree  against  the  bank  main* 
tained,  because  the  sum  decreed  against  it 
operated  as  a  partial  payment  on  the  sum 
decreed  against  her,  and  increased  the  assets 
of  the  estate  in  which  she  was  distributee,  to 
say  nothing  of  her  right  as  executrix  to  rep- 
resent the  estate.  The  decree  of  reversal  as 
to  her  was  void— a  simple  nullity.  Though 
that  decree  is  a  nullity,  an  appeal  lies  from 
it,  because  a  null  decree  may  be  assailed  col- 
laterally, or  directly  by  appeal,  or  by  bill  of 
review,  where  such  bin  of  review  suits  the 
casa  McCoy  v.  Allen,  16  W.  Ya.  724.  It  can- 
not be  said  that  Minerva  Leach  must  first 
herself  move  the  circuit  court  to  reverse  the 
decree  of  reversal;  since  It  was  rendered  in 


absence  of  appearance  by  bar  to  the  motioiL 
Any  one  has  a  right  to  appeal  from  an  er- 
roneous decree,  as  a  general  principle,  wheth- 
er on  a  bill  taken  for  confessed  or  on  appear- 
ance; but  chapter  134  curtails  thia  right  of 
appeal  in  case  of  a  decree  on  a  bill  taken  for 
confessed  to  the  extent  that  It  requires  first 
an  unsuccessful  motion  in  the  circuit  court 
But  this  applies  only  to  cases  upon  a  bill  tak- 
en for  confessed.  It  is  so  limited.  It  does 
not  apply  to  an  erroneous  decree  upon  a  mo- 
tion to  reverse  under  chapter  134.  From 
such  decree  an  appeal  at  once  lies.  That 
chapter  gives  it,  as  well  as  chapter  135. 
Midklff  V.  Lusher,  27  W.  Va.  439.  The  div 
cult  court  could  not  for  want  of  notice  to 
Minerva  Leach,  decide  upon  anything  as- 
signed as  ground  to  reverse  the  decree,  be- 
cause It  had  no  jurisdiction;  nor  can  we  do 
so. 

We  cannot  say  whether  the  decree  dis- 
missing the  bill  as  to  the  bank  la  right  or 
wrong,  because  Minerva  Leach  haa  made  no 
motion  to  reverse  it  In  the  circuit  court  it 
being  a  decree  in  the  absence  of  her  appear- 
ance. Bock  V.  Bock,  24  W.  Va.  586;  Forest 
V.  Stephens,  21  W.  Va.  316.  Whether  by  rea- 
son of  this  decision  the  decree  dismissing  the 
case  as  to  the  bank  is  made  null  and  void, 
because  of  the  finality  of  the  first  decree  end- 
ing the  case,  which  decree  is  reinstated  by 
this  decision,  or  merely  erroneous,  we  do  not 
say.  Whatever  its  status,  we  cannot  pass  on 
it  f  <»*  want  of  such  motion. 

The  decree  of  the  2lBt  day  of  June,  1900,  is 
reversed  so  far  as  It  sustains  the  motion  of 
the  Parkersburg  National  Bank  to  reverse 
the  decree  pronounced  In  tfala  cause  on  the 
23d  day  of  February,  1899,  and  reverses  so 
much  of  the  latter  decree  as  ordered  said 
bank  to  pay  |2,122.80  to  Special  Commis- 
sioner Levin  Smith,  and  said  motion  is  over- 
ruled, which  is  ordered  to  be  certified  to  said 
circuit  court    No  remand. 

DENT,  J.  I  must  dissent  In  this  case. 
The  bill  was  taken  for  confessed  as  to  Bil- 
nerva  Leach.  She  never  appeared  In  the 
cause,  except  to  make  an  exception  to  a  com- 
missioner's r^iort  which  was  sustained  In 
her  favor.  So  the  cause  in  all  other  respects 
stands  on  bill  taken  for  confessed.  On  tiie 
21st  day  of  February,  1899,  a  decree  was  en- 
tered against  the  Parkersburg  National  Bank 
for  the  sum  of  12,965.42,  to  be  paid  to  Levin 
Smith,  special  receiver,  to  be  distributed  I& 
certain  proportions  among  a  large  number 
of  creditors  of  Thompson  Leach,  deceased; 
and,  if  collected  and  so  distributed,  Minerva 
I^each  was  to  have  credit  therefor  on  a 
large  debt  decreed  against  hor.  There  was^ 
no  decree  in  her  favor  against  the  Parkers- 
burg National  Bank,  and  she  was  only  ool* 
laterally  interested  in  such  decree,  while  the 
plaintiff  and  all  the  other  creditors  of  Thom- 
as Leach,  deceased,  were  directly  interested 
therein.  On  the  29th  day  of  April,  1899,  an- 
other order  was  entered  In  the  cause  awardr 
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Ids  ttseciitioii  against  the  Fai^erabiirg  Na* 
tianal  Bank  for  the  stun  aforesaid.  The 
cause  was  continued  on  the  docket  for  a  final 
distribution  of  the  funds,  and  for  the  future 
report  of  the  special  receiver.  On  the  5th 
day  of  March,  1900,  the  Parkersburg  Na- 
tional Bank  filed  its  notice  of  error  in  the 
decree  of  the  cause,  wliieh  it  had  given  to  the 
plaintlfffl^  the  parties  at  whose  Instance  the 
decree  was  entered  against  it  The  motion 
to  COTTect  the  decree  was  then  submitted  to 
tlie  court,  who  took  it  under  advisement  On 
the  21st  day  of  June,  1900,  the  court  entered 
another  decree,  reciting  tiiat  '^this  cause  came 
on  again  this  the  21st  day  of  June,  1900,  to 
be  further  heard  upon  the  papers  formerly 
read  and  proceedings  herein  before  had,  the 
notice  duly  executed  on  the  plaintiff  that 
the  Part[ersburg  National  Bank  would  move 
the  court  to  set  aside  the  decree  of  Febru* 
ary  23,  1899,  the  motion  in  accordance  with 
said  notice,  and  was  argued  by  counsel.^ 
Then  the  court  proceeded,  among  other 
things,  to  set  aside  the  former  decree  in  so 
far  as  the  Parkersburg  National  Bank  was 
concerned,  and  recommitted  the  cause  to  a 
commissioner,  with  instructions  as  to  the  ex- 
tent of  his  inquiry.  Is  this  such  a  final  de- 
cree as  is  appealable?  The  court  still  had 
jnrlsdiction  of  the  cause,  and  it  now  merely 
enters  an  order  setting  aside  a  former  decree, 
without  adjudicating  the  principles  of  the 
cause,  and  refers  the  same  to  a  commission- 
er.  This  order  neither  setties  the  principles 
of  the  cause,  nor  is  it  final,  but  is  purely  in- 
terlocutory. Wood  V.  EUirmison,  41  W.  Va. 
STQ^  28  S.  B.  660;  Laidley  v.  Kline's  Adm'r, 
21  W.  Ya.  21;  Kanawha  Lodge  v.  Swann, 
37  W.  Va.  176, 16  S.  B.  462.  An  order  setting 
aside  a  former  decree  in  a  cause  is  not  ap- 
pealable unless  it  setties  the  principles  of 
the  cause  or  is  final.  The  decree  set  aside 
may  be  reinstated  by  the  court  on  further 
bearing,  and  thus  any  necessity  for  an  ap- 
peal be  obviated.  This  order  being  inter- 
locutory, and  not  appealable,  and  Minerva 
Iieach  having  made  no  motion  to  set  aside 
the  final  decree  dismissing  the  bill,  as  stated 
in  Judge  BRANNON'S  opinion,  she  cannot 
appeal  there&om.  Hence  her  appeal  should 
be  dismissed  as  improvldentiy  awarded.  But 
admitting  such  decree  to  be  appealable  as  to 
this  anoellant,  it  is  on  a  bill  taken  for  con- 
fessed. The  decree  was  entered  in  a  pend- 
ing cause  in  which  appellant  was  summoned, 
but  never  appeared.  There  have  been  no 
litigated  questions  between  her  and  any  oth- 
er party  to  the  suit  Sd  far  as  she  is  con- 
cerned, aU  decrees  have  been  entered  on  bills 
taken  for  confessed.  It  is  said,  however,  that 
there  was  a  notice  given  in  this  cause.  Not 
by  her  nor  to  her.  Nor  is  she  in  any  way 
a  party  to  the  notice  or  bound  thereby.  She 
cannot  appeal  from  the  notice,  because  she 
is  in  no  sense  a  party  to  it  Only  parties 
to  a  suit  or  motion  can  appeal  therefrom. 
Uiller  V.  Rose,  21  W.  Va.  291;  Supervisors 
T.  Garren,  SO  Qcat.  4B4.    In  Midkifl  t.  Lush* 


er,  27  W.  Va.  430,  parties  tu  the  notice  ap- 
pealed. 6ock  V.  Bock,  24  W.  Va.  686;  For- 
est V.  Stephens,  21  W.  Va.  816.  Minerva 
Leach,  not  being  a  party  to  the  notice,  is  not 
in  position  to  appeal,  but  the  decree  stands, 
so  far  as  she  is  concerned,  as  though  no 
notice  had  been  given,  and  that  is  on  bill 
taken  for  confessed;  and,  if  it  were  a  final 
decree,  instead  of  being  interlocutory,  she 
could  not  appeal  therefrom  until  she  has 
given  notice  to  set  the  decree  aside,  and  has 
such  motion  overruled,  under  chapter  184, 
Code,  1809.  Watson  v.  Wigglnton,  28  W.  Va. 
683;  Steenrod's  Adm'r  v.  Railroad,  26  W. 
Va.  183.  Nor  was  she  entitied  to'  be  made  a 
party  to  the  notice  given  by  the  banl^  She 
was  a  codef  endant,  has  never  appeared  in  the 
case,  has  no  decree  against  the  bank,  and  is 
only  collaterally  interested  in  such  decree. 
Nor  does  the  pleadlng^being  the  bill  alone— 
Justify  any  decree  or  litigation  between  co- 
defendants.  Where  the  bill  does  not  entitle 
the  plaintiff  to  relief,  no  relief  can  be  grant* 
ed  to  one  defendant  against  another.  Worth- 
ington  V.  Staunton,  16  W.  Va.  208;  Vance  v. 
Evans  et  al.,  11  W.  Va.  342.  If  she  had 
been  served  with  notice,  she  could  not  have 
resisted  the  motion  of  the  bank  without  fil- 
ing an  answer  in  the  nature  of  a  cross-bill, 
or  an  original  bill  seeking  affirmative  relief 
against  the  bank.  Therefore  she  could  nei- 
ther resist  the  setting  aside  of  the  decree,  nor 
tlie  dismission  of  the  bill  as  to  the  bank, 
for  she  had  no  such  legal  interest  in  the  con- 
test between  the  plaintiff  and  her  codefend- 
aht  as  entitled  her,  under  the  pleadings  as 
they  existed  at  the  time  the  decree  wfis  en- 
tered, to  set  up  any  claim  against  her  co- 
defendant;  or  to  object  to  the  disndssion  of 
the  bill  as  to  such  defendant  If  she  had 
filed  a  cross-bill,  or  an  answer  in  the  na- 
ture of  a  cross-bill,  uniting  in  the  prayer  of 
the  bill,  and  the  decree  against  the  bank  had 
been  in  her  favor,  her  position  would  have 
been  entirely  different  She  did  neither.  She 
did  not  even  appear  in  the  suit,  and  she  is 
not  in  position  to  object  to  the  setting  aside 
of  the  erroneous  decree  against  the  bank,  or 
to  resist  the  dismission  of  the  bill  as  to  the 
bank.  Such  being  ber  legal  position,  she  is 
not  entitied  to  notice  of  the  bank's  motion, 
under  section  6,  c.  134,  Oode  1899.  It  may 
be  she  may  have  some  interest  adverse  to 
the  bank,  but  it  has  not  been  presented  by 
the  pleadings  in  such  manner  as  to  make  her 
an  "opposite  party"*  to  the  iMUik,  within  the 
Just  and  legal  signification  of  the  terms  as 
used  in  such  section.  To  make  her  such  op- 
posite party,  she  must  not  only  have  a  claim 
against  the  banlc,  but  such  claim  must  have 
been  presented  fe^  her,  and  be  litigated  and 
adjudicated  between  her  and  the  bank  by 
such  decree.  Persons  collaterally  interested 
are  not  even  entitied  to  be  made  parties  to  a 
suit  Mitchell  V.  Chancellor,  14  W.  Va.  22. 
So  the  interest  of  a  party  in  a  decree  must 
be  direct  and  not  collateral,. before  such  par- 
ty Is  entitled  to  attack,  ft    The  bmguage  of 
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tectlon  6  shows  the  purpose  of  its  enactment, 
and  plainly  makes  evident  that  the  Interest 
of  a  party  in  a  decree  must  be  direct,  before 
such  party  is  entitled  to  a  notice  of  a  motion 
to  correct  such  decree.  It  is  as  follows: 
"The  court  in  which  there  is  a  Judgment  by 
default,  or  a  decree  on  a  bill  taken  for  con- 
fessed, or  the  judge  of  said  court  in  the  va- 
cation thereof,  may  on  motion  reverse  such 
judgment  or  decree  for  any  error  for  which 
an  appellate  court  might  reverse  it,  if  the 
following  section  was  not  enacted,  and  give 
such  judgment  or  decree  as  ought  to  be  giv- 
en. ♦♦  •  Every  motion  under  this  chap- 
ter shall  be  after  reasonable  notice  to  the  op- 
posite party,  his  agent  or  attorney  in  fact, 
or  at  law,  and  shall  be  within  five  years 
from  the  date  of  the  Judgment  or  decree." 
By  '^opposite  party"  is  meant  the  party  who 
would  have  occupied  the  position  of  appellee 
in  case  of  an  appeal  by  the  party  aggrieved 
prior  to  the  enactment  of  this  section.  In 
this  case,  it  would  have  been  the  plaintiff  at 
whose  Instance  and  suit  the  decree  was  en- 
tered, and  not  a  codefendant  who  lias  not 
appeared,  made  any  defense,  or  sought  any 
relief.  This  is  so  plain,  from  the  evident 
purpose,  object,  and  language  of  the  statute, 
that  it  seems  a  useless  waste  of  words  to  ex- 
emplify or  explain  the  meaning  thereof,  and 
it  does  not  Justify  an  appeal  to  the  Ck>nstita- 
tion  to  augment  or  expound  such  meaning 
beyond  the  plain  expression  of  its  terms.  To 
throw  down  the  bars  in  tliis  manner  is  to 
iestroy  the  evident  intention  of  the  statute 
Jb  supply  a  mere  substitute  for  an  appeal, 
and  open  wide  the  field  for  endless  litigation 
to  parties  not  legally  interested  in  the  de- 
cree. Suppose  the  bank  had  appeared  be- 
fore the  original  decree,  demurred  to  the  bill, 
and  it  had  been  dismissed  as  to  the  bank; 
could  this  codefendant,  who  had  never  ap- 
peared in  the  cause,  have  afterwards  moved 
to  set  aside  the  decree  dismissing  the  bill 
as  to  the  bank,  and,  on  her  motion  being 
overruled,  have  appealed  to  this  court? 
Would  not  this  court  have  promptly  held 
that  she  had  no  such  legal  interest  in  the 
decree  as  entitled  her  to  appeal,  and  that 
such  decree  did  not  injure  her,  or  preclude 
her  right  to  the  assertion  of  any  Just  claim  or 
remedy,  she  might  have  against  the  bank? 
Is  not  this  precisely  the  same  condition  she 
is  in  now?  She  has  lost  no  legal  right  or 
remedy  by  the  decree  of  which  she  com- 
plains. Nor  is  the  adjudication  between  her 
and  the  bank,  for  she  has  had  no  litigation 
felth  the  bank.  How  different  is  It  with  the 
illegal  decree  this  day  made  by  this  court! 
For,  with  the  aid  of  limitation,  five  years 
from  the  date  of  the  erroneous  decree  entered 
against  the  bank,  ending  on  this  day.  It  for^ 
ever  precludes  the  bank  from  getting  rid  of 
a  decree,  except  by  payment,  which  the  cir- 
cuit court  that  entered  it  has  determined  to 
be  erroneous  and  unjust.  As  between  the 
plaintiffs  who  had  notice  and  the  defendant 
bank,  the  decree  is  not  void,  but  it  Is  vaUd, 


for  it  was  not  a  joint  decree  either  against  at 
in  favor  of  Mrs.  Xjeach.  Hence  it  is  improp- 
er to  avoid  such  decree  in  so  far  as  the  plain- 
tiffs are  concerned,  for  they,  having  notice 
thereof,  are  bound  by  it  Vance  Shoe  Co.  v. 
Haught,  41  W.  Va.  275,  23  S.  B.  553.  Plain- 
tiffs have  no  grounds  of  appeal,  and  do  not 
appeal.  Mrs.  Lroach  claims  the  right  of  ap- 
peal solely  from  the  want  of  notice.  Her  in- 
terest and  the  plaintiffs'  are  not  identical, 
and  she  is  in  no  wise  injured  by  setting  aside 
of  a  decree  erroneously  entered  at  the  in- 
stance of  the  plaintiffs,  for  she  is  not  there- 
by deprived  of  any  legal  right  or  claim  she 
may  have  against  the  bank.  I  look  upon  the 
decree  entered  by  this  court  against  the  bank 
as  a  great,  grievous,  and  irremediable  wrong 
in  an  appeal  case  in  which  a  codefendant 
with  whom  the  bank  has  had  no  litigation  is 
the  appellant,  and  the  plaintiffs  are  the  ap- 
pellees. 

The  appeal  should  be  dismissed  as  improvi- 
dently  awarded. 


(56  W.  Va.  m 
RUTHERFORD  et  al.  v.  RUTHERFORD.^ 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  16,  1904.) 

BELEA81>-nJ0INT   C0NTRACT0B8  —  COMPBOinSK^ 

CONSI DXBATION-— lUFBACHmBNT—INSTBU- 

HBNIV-PBOOF  OF  EXBOUTION. 

1.  A  release  of  one  of  two  joint  contractors 
releases  both. 

2.  A  compromise  of  a  controversy  is  a  valu« 
able  consideration  to  sustain  a  contract. 

3.  Consideration  of  a  contract.  What  Is  val- 
uable. 

4.  A  person  who  at  the  time  of  the  execution 
of  a  release  knows,  or  by  inciuiry  might  know, 
the  exact  nature  of  the  writing,  cannot  invoke 
his  own  neglect  to  ascertain  its  nature  to  im- 
peach it,  unless  imposed  on  and  misled  by  fraud. 

5.  A  release  of  a  mere  oersonal  obligation  is 
not  required  to  be  recorded. 

0.  The  certificate  of  acknowledgment  of  a 
writing  not  required  by  law  to  be  recorded  la- 
no  evidence  of  its  execution,  and  is  not  admis- 
sible as  such. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  John  B.  Rutherford  against  Wade^ 
H.  Rutherford  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

W.  B.  Maxwell,  for  appellants.  Harding^ 
&  Harding,  for  appellee. 


BRANNON,  J.  John  B.  Rutherford,  br 
two  separate  deeds,  15th  March,  1887,  con- 
veyed two  tracts  of  land  in  Randolph  county, 
one  of  75  acres  and  one  of  96  acres,  to  his 
two  sons,  Samuel  W.  Rutherford  and  Wade 
Hampton  Rutherford,  In  consideration,  as 
provided  in  the  deeds,  that  the  sons  would 
support  and  bury  John  E.  Rutherford  and 
his  wife.  The  wife  of  John  E.  Rutherford 
did  not  join  in  the  deeds.    She  died  in  1897. 

^eheartns  denied. 

f  1.  SMRelesM^  vol;  It,  Oeat  XMg.  fit 
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It  la  said  bj  oononel  on  both  aides  tbat  J<rim 
fSL  Rutberford  was  killed  by  a  train  of  can 
near  Grafton  since  the  decree  In  this  caae. 
At  tbe  date  of  said  deeds,  Samuel  W.  Buther- 
f6rd  was  19»  and  Wade  H.  Rutherford  s>, 
years  of  age.  Samuel  W.  Rutherford  mar- 
ried, and  brought  his  wife  to  the  home. 
Trouble,  in  ways  not  necessary  to  be  detail- 
ed, here  arose  between  the  father  and  the 
son's  wife^  which  engendered  bad  feeling  be- 
tween father  and  son.  Samuel  lent  little  or 
no  help  to  his  parents.  Wade  H.  Rutherford 
still  lived  with  his  father  and  lent  him  help 
for  some  years,  when  he  left  home—driyen 
away,  as  he  says,  by  his  father.  Amid  these 
troubles,  on  5th  January,  1894,  a  writing  was 
made,  which  is  so  very  badly  drawn  as  to 
be  almost  unconstruable.  John  B.  Ruther- 
ford says  in  ills  bill  that,  finding  it  impos- 
sible to  get  along  with  Samuel  W.  Ruther- 
ford, he  (the  father)  "attempted  to  enter  in- 
to" this  contract  So  he  moved  it  ais  a  com- 
promise. His  bill  says  so.  It  names  S.  W. 
and  W.  H.  Rutherford  as  its  formal  parties, 
bat  they  and  their  father  and  mother  all 
signed  It  It  Imports  that  Samuel  W.  Ruther- 
ford was  to  deed  W.  H.  Rutherford  40  out 
of  the  85  acres,  and  keep  the  balance,  and 
he  was  to  relinquish  to  W.  H.  Rutherford 
the  75  acres.  It  declares  that  it  was  a  final 
settlement,  and  released  all  responsibilities 
between  the  parties.  The  parties  never  con- 
veyed under  this  contract  Samuel  W.  Ruth- 
erford and  his  father  still  differed.  Later, 
April  3,  1896,  a  written  contract  appears, 
signed  by  John  B.  Rutherford  and  Samuel 
Rutherford,  acknowledged  before  a  notary 
and  recorded,  which  recites  that  J.  B.  Ruth- 
erford had  before  that  bound  S.  W.  Ruther- 
ford to  care  for  him  and  see  him  decently 
buried;  and  it  released  S.  W.  Rutherford 
from  "all  said  Incumbrance  and  mainte- 
nance," and  S.  W.  Rutherford  was  to  turn 
over  to  W.  H.  Rutherford  one  black  mare; 
and  the  writing  declared,  '*and  this  Is  a  final, 
settlement  to  this  date  between  said  parties 
of  J.  £.  Rutherford,  W.  H.  Rutherford  &  S. 
W.  Rutherford."  On  the  date  of  this  con- 
tract, Samuel  W.  Rutherford  and  wife  made 
a  deed  to  Wade  H.  Rutherford  releasing  his 
Interest  In  the  76  acres,  retaining  a  lien  to 
require  Wade  H.  Rutherford  to  convey  to 
Samuel  the  95  acres;  Wade  H.  being  then  an 
Infant  and  unable  to  convey.  On  Idth  Decem- 
ber, 1806,  Samuel  W.  Rutherford  conveyed 
the  95  acres  to  It  V.  Shreve,  and  by  deed 
12th  January,  1897,  Shreve  conveyed  to  Da- 
vid G.  Simmons.  On  27th  March,  1897,  John 
E.  Rutherford  brought  an  equity  suit  in  Ran- 
dolph against  Wade  H.  Rutherford,  Samuel 
W.  Rutherford,  Shreve,  and  Simmons,  al- 
leging that  his  two  sons  had  wholly  failed 
to  support  him  and  his  wife  as  stipulated  in 
the  conveyances  of,  said  two  tracts  by  him 
to  his  sons,  and  charging  that  the  convey- 
ances by  Samuel  W.  Rutherford  to  Shreve, 
and  by  Shreve  to  Simmons,  were  made  with 
fraudulent  intent  to  defeat  his  rights,  and 
47  S.E.— 16 


asking  the  cancellatlcm  of  the  two  deeds  from 
himself  to  his  sons,  and  the  deed  from  Sam- 
uel W.  Rutherford  to  Shreve  and  that  from 
Shreve  to  Simmons,  and  that  said  land  be 
restored  to  him.  In  October,  1901,  an  amend- 
ed bill  was  filed.  The  original  charged  default 
of  support  and  abuse  by  Samuel  W.  Ruther- 
ford, but  did  not  as  to  Wade  H.  Rutherford, 
but,  on  the  contrary,  admitted  that  Wade  H. 
Rutherford  had,  to  some  extent,  complied 
with  his  obligation.  The  amended  bill  char- 
ges that  both  sons  had  failed  to  support 
their  father  or  mother,  and  had  cruelly  neg- 
lected both.  This  bill  states  the  death  of  the 
mother.  John  B.  Rutherford,  in  his  bill,  in- 
troduces the  contract  of  release  into  the  case, 
but  denies  that  he  signed,  agreed  to,  or  ac- 
knowledged it  The  answer  of  Samuel  W« 
Rutherford  relies  upon  it  as  a  release.  Wade 
H.  Rutherford,  being  an  infant,  filed  :an  an- 
swer by  guardian  ad  litem.  Shreve  and  Sim- 
mons filed  answers  denying  all  fraud  on  their 
part,  and  denying  any  right  in  John  B.  Ruth- 
erford as  still  subsisting  in  the  lands.  Depo- 
altions  were  taken.  The  95  acres  was  in 
woods.  Samuel  cleared  5  acres.  The  other 
tract  poor.  The  rental  value  only  |15  or  $20. 
On  the  hearing  a  decree  was  made  canceling 
the  two  deeds  from  John  B.  Rutherford  tc 
his  sors,  and  the  deed  from  Samuel  W.  Ruth- 
erford to  Sbreve,  and  the  deed  from  Shreve 
to  Simmons.  Samuel  W.  Rutherford  appeal- 
ed, and  Wade  H.  Rutherford,  having  reach- 
ed majority  after  the  appeal,  unites  in  it 

Concede  that  the  sons  did  not  comply  with 
their  obligation  to  support  their  father  and 
mother.  Did  not  John  B.  Rutheiford  release 
their  obligation  to  do  so?  The  parties  had 
contention  and  difference  about  it,  and  they 
made  the  contract  of  compromise  of  5th 
January,  1894.  John  B.  Rutherford  signed 
it  For  what  reason?  His  elder  son  was 
married  and  living  to  himself,  but  the  young- 
er was  still  with  his  father.  The  father  now 
depended  on  him,  and  he  wanted  him  to 
have  the  75  acres  free  from  all  claims  on 
the  part  of  Samuel  W.  The  father  lived  on 
it— did  so  all  the  while— and  from  it  he  and 
the  yoxmger  son  could  have  a  living.  By  this 
contract  the  younger  son  got  the  sole  title 
to  the  76  acres,  and  40  acres  out  of  the  95- 
acre  tract  The  father  and  son  could  look  to 
both  for  bread.  The  father  assented  to  this 
arrangement,  because  his  bill  says  he  moved 
the  contract  and  he  signed  it  The  writing 
says  that  it  was  a  final  settlement,  and  re- 
leased all  responsibilities  between  both  par- 
ties. It  was  drawn  by  a  very  illiterate,  in- 
competent hand;  but  it  declares  that  it  is 
a  final  ^settlement  of  all  responsibilities,  and, 
the  father  signing  it,  it  could  allude  to  noth- 
ing else,  as  to  him,  but  the  release  of  the 
obligation  of  Samuel  W.  Rutherford  to  sup- 
port him.  By  it  the  75  acres  was  freed  from 
claim  by  Samuel  in  favor  of  Wade,  and 
Wade  got  40  acres  of  the  other  tract,  and  in 
consideration  thereof  the  father  forewent  his 
demand  for  support    The  release  of  Samuel 
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operated  to  rdease  Wade,  because  the  re^ 
lease  of  one  of  two  joint  contractors  releases 
botlL  8  Minor's  Inst.  213.  Strife  went  on, 
and  later  comes  the  compromise  contract  of 
8d  April,  1886,  releasing  Samuel  from  all 
obligation  of  support;  and  its  language  fur- 
ther released  Wade,  in  addition  to  the  release 
by  operation  of  law.  But  John  E.  Ruther- 
ford denies  that  he  ever  executed  it,  or  that 
he  thereby  agreed  to  release.  This  denial  is 
repelled  by  the  fact  that  he  did  by  this  sec- 
ond compromise  only  what  he  did  by  the 
first — released  support  I  use  that  first  con- 
tract to  corroborate  the  probability  that  he 
did  make  the  second  compromise,  because  it 
only  does,  as  to  him,  what  the  first  did.  We 
need  not  discuss  how  far  the  second  abro- 
gates the  first,  because,  as  to  John  E.  Ruth- 
erford, they  both  do  the  same  thing;  that  Is, 
release  the  obligation  of  maintenance  or  sup- 
port What  are  the  rights  of  the  two  sons 
under  them,  as  between  themselves,  is  not 
involved.  It  is  said  that  this  second  contract 
is  based  on  no  consideration.  In  the  first 
place,  It  was  a  compromise.  That  it  had 
this  character,  the  bill  shows,  for  it  says  that 
nmld  the  difficulty  the  plaintiff  attempted  to 
make  it  The  evidence  plainly  shows  it  to 
be  a  compromise.  If  made,  it  isurely  was 
made,  as  bill  and  evidence  show,  as  a  com- 
promise. That  makes  the  consideration  suffi 
« cient  and  favored  in  law.  Zane  v.  2ane,  0 
Munf.  406.  Compromise  of  a  colorable  claim 
is  a  valuable  consideration.  8  Minor's  Inst 
183.  But  in  addition,  the  same  page  shows 
that  a  valuable  consideration  is  **a  benefit 
to  the  party  promising,  or  to  a  third  person 
ut  his  request,  or  an  injury,  loss,  charge,  or 
inconvenience,  or  the  risk  thereof  to  the  par- 
ty promised."  Now,  applying  this  law,  John 
E.  Rutherford  got  the  benefit,  and  his  son 
the  loss,  of  a  mare  which  by  the  contract 
was  conveyed  to  W.  H.  Rutherford  at  John 
E.  Rutherford's  request,  as  shown  by  the 
fact  that  he  himself  signed  the  contract;  and, 
when  he  was  told  by  his  son  to  come  out 
of  the  house  where  the  contract  was  written 
and  get  the  mare,  he  told  Samuel  to  deliver 
her  to  Wade.  In  further  addition,  at  that 
name  time  Samuel  made  a  deed  to  Wade  for 
his  interest  in  the  75  acres.  John  E.  Ruther- 
ford was  present  and  knew  this.  It  was 
the  same  transaction.  This  was  a  consider- 
ation, as  Samuel  suffered  a  loss  thereby. 
And  this  was  to  the  expected  benefit  of  the 
father,  because  he  wanted  Wade  to  have  sole 
ownership  of  the  75  acres  and  the  mare,  that 
they  both  might  have  support  from  them.  It 
is  said  that  Samuel  did  not  own  the  mare. 
He  claimed  her;  had  her  in  bis  sole  posses- 
sion; the  evidence  proves  his  right  to  her; 
and,  if  not  it  is  sufficient  to  say  that  the 
contract  treated  the  mare  as  his,  and  com- 
promised conflicting  claim  to  her. 

But  John  E.  Rutherford  says  he  did  not 
execute  the  contract  Facts  above  stated 
render  it  highly  probable  tiiat  he  did.  The 
oral. evidence  added  makes  it  dear  that  he 


did.  It  greatly  piepondnntes  to  this  conclu- 
sion. George  L.  Shreve  says  that,  a  few 
days  befbre  the  contract  was  made^  he  met 
John  B.  Rutherford  on  the  road,  and  the 
trouble  between  him  and  his  son  Samuel 
was  talked  about,  and  Rutherford  said  he 
would  release  his  life  maintenance  to  Sam 
if  he  would  give  Hampton  a  certain  black 
mare  he  had,  and  that  he  (Shreve)  told  Ruth'- 
erford  he  knew  Samuel  would  do  so^  if 
Hampton  would  take  the  k>wer  tracts  and 
give  Samuel  the  upper,  and  Rutherford  said 
he  would  do  that  Shreve  said  that  from 
this  the  contract  and  deed  originated.  So 
they  did.  The  contract  was  but  Its  result. 
When  we  know  of  this  conversation.  It  is 
unreasonable  to  say  that  John  B.  Rutherford 
did  not  sign  the  contract  But  by  no  means 
is  this  all.  The  parties  all  met  soon  after 
at  a  store.  Ira  Shockey  dnfted  contract 
and  deed,  and,  as  notary,  took  and  certified 
the  acknowledgment  of  the  parties  to  them 
—among  them,  John  E.  Rutherford.  He 
swears  that  Jobo  B.  Rutherford,  after  the 
contract  had  been  read  to  him,  said  his  hand 
was  so  stiff  that  he  could  not  sign  it,  and  re- 
quested Shreve  to  sign  it  for  him,  which  he 
did.  Shockey  says  the  paper  was  read  to  him 
both  before  and  after  Rutherford  signed  it 
and  that  he  acknowledged  it  before  him  as 
notary.  Shreve  swears  that  he,  at  Ruther- 
ford's request  signed  it  for  him.  When  a^- 
ed  if  he  was  presen'  when  Rutherford  ac- 
knowledi^ed  the  pa  pet  he  said  he  was  not 
sure,  but  thinks  he  wa9  Albert  Skinner 
swears  that  he  was  present  and  heard  the 
contra^  read  and  acknowledged  before  the 
notary,  and  Rutherford  made  no  objection  to 
it  R.  O.  Zirkle  swears  that  after  the  con- 
tract he  asked  Rutherford  why  he  gave  up 
his  maintenance  for  the  mare,  and  he  re- 
plied that  he  would  rather  have  the  mare 
than  nothing,  thus  admitting  the  contract. 
Against  all  this  evidence  alone  stands  Ruther- 
ford's oath  denying  that  he  signed  or  author- 
ised the  signing  of  the  contract,  by  general 
language.  True,  there  is  a  George  W.  Skin- 
ner, who  says  he  was  present  when  the  con- 
tract was  drawn,  and  that  Rutherford  did 
not  agree  to  it,  and  that  he  did  not  in  his 
presence  ask  any  one  to  sign  for  htm.  This 
can  be  plausibly  explained  in  this  way: 
Wade  H.  Rutherford  was  an  infant,  and,  in 
the  deed  to  him  from  Samuel  for  the  letter's 
Interest  in  the  75  acres,  Samuel  retained  a 
lien  to  secure  the  conveyance  to  him  by 
Wade,  when  21,  of  the  06  acres.  Against 
this  lien  Shockey  says  that  John  B.  Ruther- 
ford raised  objection,  and  John  B.  himself 
states  so;  and,  according  to  both  Shockey 
and  Rutherford,  that  was  his  only  objection. 
That  was  not  an  objection  to  the  contract 
but  to  the  deed.  The  lien  was  reasonable, 
and  Shockey  says  that,  when  fully  explained 
to  Rutherford,  he  was  satisfied.  It  lends  aid 
to  all  the  sbove  when  Rutherford  admits  that 
he  did  tell  Samuel  that  he  would  yield  the 
40  acres,  which-  by  the  first  contract  Samuel 
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was  to  concede  Wade  oat  of  tbe  85  acres, 
if  Samuel  would  give  up  the  mare.  It  shows 
he  agreed  to  the  second  contract  Thus  we 
find  that  that  release  contract  was  made. 
We  cannot  annul  solemn  written  Instruments 
by  mere  arbitrary  will  or  sympathy  or  prej- 
udice. People  ought  not  sign  them,  if  they 
do  not  assent  One  who  signs  a  document 
cannot  say  be  did  not  understand  its  import 
or  effect  If  he  knows,  or  by  inquiry  might 
know,  its  nature,  he  cannot  invoke  his  neg- 
lect to  impeach  it  by  calling  bis  own  neglect 
some  one  else's  fraud.  Spitze  v.  B.  &  O. 
(Md.)  32  Am.  St  Rep.  37&  The  plaintiff,  in 
bis  bill  and  evidence,  says  he  cannot  read 
or  write,  thus  intimating  that  he  did  not 
know  the  contents  of  the  contract,  and  bo 
the  law  just  given  would  apply;  but  it  is 
not  needed,  because  his  bills  say  that,  though 
he  could  not  read,  still  he  ascertained  fully 
the  nature  of  the  paper,  and  disagreed  to  it 
So  he  states  as  a  witness.  He  does  not  plead 
ignorance  of  the  paper,  but  throws  himself 
in  the  face  of  four  witnesses,  and  circum- 
stances confirming  them,  by  simply  declar- 
ing he  did  not  sign  the  paper.  He  cannot 
plead  Infirmity  of  age.  He  was  but  55  when 
be  made  the  deeds,  and  63  when  he  made  the 
release. 

These  views  render  it  unnecessary  to  con- 
sider whether  the  sons  did  their  duty.  But 
it  may  be  said  that  the  father  .could  not  ex- 
pect mucl^  when  he  conveyed  the  land  to 
mere  children.  And  he  was  very  quarrel- 
some and  hard  to  please.  His  son  Samuel 
swears  he  drove  him  away  by  calling  his 
wife  vile  names.  The  other  son  swears  his 
father  drove  him  from  home,  threw  his 
clothes  into  the  yard,  and  told  him  to  leave, 
only  because  Jealous  of  his  attention  to  a 
woman  living  with  them.  It  is  proven  that 
Samu^  told  his  father, that  his  door  was 
open  to  him  to  come,  and  he  would  be  wel- 
come. So  it  reasonably  appears  that  the 
father  was  not  blameless.  But  investigation 
of  this  is  uselesa  The  father  originally  con- 
veyed the  land  to  his  sons  to  avoid  an  ex- 
pected demand  against  him,  according  to  his 
own  evidence,  and  this  would  forbid  relief 
to  him  in  a  court  of  equity. 

Counsel  raises  the  legal  question  whether 
the  release  is  a  recordable  paper,  by  suggest- 
ing that,  as  it  is,  its  acknowledgment  can- 
not be  denied,  on  principles  given  in  Pickens 
V.  Knisely,  29  W.  Va.  1«  11  S.  Bl  832,  6  Am. 
St  Rep.  622.  The  obligation  of  support  is 
only  a  personal  one.  No  Ueti  is  retained  in 
the  deeds  for  its  performance.  The  release 
is  not  a  paper  required  to  be  acknowledged 
and  recorded  by  Code  1809,  c  74,  i  5,  or  chap- 
ter 76.  No  statute  is  cited  to  sustain  the 
suggestion.  If  a  paper  is  not  one  required 
to  be  recorded,  or,  though  it  is^  if  it  is  not 
so  certified  as  to  acknowledgment  as  to  au- 
thorise it  to  be  recorded,  the  recordation  has 
no  legal  force,  and  hence  the  certificate  of 
acknowledgment  .is  not  evidence  to  prove 
the  execution  of  the  paper,  and  it  can  be  de- 


nied. The  certificate  is  hearsay,  and  not 
competent  evid^ce.  24  Am.  A  £ng.  Ency. 
ii.  141;  Garr,  J.,  in  Ben  v.  Peete,  2  Band. 
543;  Braxton  v.  Bell,  92  Va.  229,  23  S.  E. 
289;  Lee  V.  Tapscott,  2  Wash.  (Va.)  280; 
Flesbman  v.  Holyman,  27  W.  Va.  72& 
Decree  reversed  and  suit  dtsmisaed. 


(64  W.  Va.  688) 
WOLFB  V.  SECOND  NAT.  BANK  OF  PAR- 

KHRSBURG.* 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  2,  1904.) 

APPKAL— KBVIEW— OOinnS8IONKB*8    BXPOBT. 

1.  A  decree  of  the  circuit  court  determining 
questions  of  fact,  unless  plainly  wrong,  will  oof 
he  disturbed. 

2.  The  report  of  a  commissioner  as  to  iDattera 
of  fact  supported  by  evidence,  confirmed  by  the 
drcnit  court,  unless  plainly  contrary  to  the  evi- 
dence  at  without  svidenos  to  support  It,  will  not 
he  disturbed. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wood  County; 
L.  N.  Tavenner,  Judi^e. 

Suit  by  W.  H.  Wolfe  s^ainst  the  Second 
National  Bank  of  Parkeroburg.  Judgment 
for  plaintilf.    Defendant  appeala     Afllrmed. 

F.  P.  Moats  and  Merrick  &  Smith,  for  ap- 
pellant V.  B.  Archer  and  Wm.  Beard,  for 
appellee. 

DENT,  X  The  Second  National  Bank  of 
Parkersburg  complains  of  a  decree  against  it. 
rendered  by  the  circuit  court  of  Wood  coun- 
ty, in  favor  of  W.  H.  Wolfe,  canceling  and 
annulling  a  certain  $5,000  note,  and  the  deed 
9f  trust  executed  to  secure  the  same. 

The  hill  alleges  that  during  a  panic  or  run 
on  the  bank  occasioned  by  the  defalcation  of 
Lee  B.  McFarland,  acting  as  individual  book- 
keeper and  teller  of  such  bank,  the  plaintiff, 
who  was  cashier,  for  the  purpose  of  putting 
the  bank  on  a  safe  basis,  executed  p>  the 
bank  seven  $5,000  negotiable  notes,  amount- 
ing to  $85,000,  with  a  deed  of  trust  on  his 
propet^ty,  in  lieu  of  the  following  doubtful 
claims  held  by  the  bank,  to  wit: 

Taktti  up  W.  H.  Wolfe.  Pebrr.  U,  1S97. 

And  credited  Bqvitable  Nat.  Bk.  Bait I  4.000  00 

City  Bank.  WhK 6.000  00 

Peoples  Nat  Bnk.  Pitta 6.000  00 

••         Nat  City  Bk..  N.  Y...........      6.000  00 

**         Dom.  Bills  L.  W.  Smith 180  00 

••  ••  ••  SOO  Of 

••••••     72,828    P.     C.     St. 

Ry.  Co.   6.000  00 

«•  "         "     L.    a   McFarland     8,300  00 

*  Ftoretgn  BiUa  J.  A.  Steel.  20 

Feby 1,430  00 

••  -  ••      J.  A.  Steel.  21 

Feby 85160 

••  "  "      J.  A.  Steel.  13 

May  (2.481.60)  800  00 
••  -  ••      Int.  on  L.  W. 

SmUb   ff42 

•  -  -      Int.    on   L.    B. 

McFarland  ..  8  80 
••               ••          -       Int.    on   P.   a 

8t.  Ry.  Co...  1,192  00 

•*         CertU.  Dspotit 2,79117 

134.678  Ok 

The  aggregate  of  these  claims,  with  inter- 
est  was   $34,773.31,   but   plaintilf  executed 

•liebearlns  denied. 
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notes  for  eren  135,000,  and  credited  himself 
on  the  books  with  the  supposed  difference. 
Some  of  these  claims  plaintiff  admits  that  be 
was  legally  liable  for,  and  others  he  only  as* 
smned  and  expected  at  some  time  the  bank 
would  make  a  proper  adjustment  thereof 
with  him.  Among  the  latter  plaintiff  places 
the  Steel  bills  and  the  certificates  of  depos- 
it Plaintiff  paid  six  of  the  $5,000  notes, 
and  the  other  he  declines  to  pay,  and  asks 
to  be  canceled,  for  the  reason  that  it  has 
been  since  discovered  by  the  examination  of 
an  expert  that  one  of  the  |5,000  notes  as- 
sumed by  him  for  the  Park  City  Street  Rail- 
way Company  was  a  renewal  of  a  similar 
note  of  such  company,  and  that.  Instead  of 
there  being  four  of  such  notes,  there  were 
only  three^  one  of  them  being  duplicated  by 
renewal. 

The  defendant  bank  answered  the  bill,  and 
denied  plaintiff*s  right  to  the  relief  sought, 
and  further  filed  as  a  claim  for  affirmatlye 
relief,  and  as  an  offset  against  the  plalntiff^s 
demand,  the  following  list  of  adverse  de- 
mands, to  wit: 

L  Draft  West  Vlrgliila  TrmnsportatlMi  Oo..  |1,T00  SO 

Interest  from  Dec.  29.  1888. 
8.  Amount  erroneously  credited  to  aooount 

of  W.  H.  Wolfe 88i  96 

Interest  from  Feb.  X8,  1897. 
8.  Interest  on  bonds  eltj  of  Pnrkersbnri, 

collected  and  unaccounted  for 889  SO 

Interest  from  Aug.  14.  1895. 
4.  Stock  Parkersburg  Chair  Company 7,800  00 

6.  Interest   on   bonds    Parkersburg   Chair 

Company,   eollected  and  unaccounted 

for    825  00 

8.  Item  charged  to  "B." • 1,000  00 

7.  Interest  on  shortage  In  certificates  of  de- 

posit from  Jan.  1,  1894,  to  Feb.  8.  1897      608  41 
Interest  from  Feb.  18»  1897. 
a  Interest  on  overdrafts  Park  City  Street 

Railway   688  66 

Intereet  from  Feb.  1.  1897. 

9.  On  note  $2,700,  and  renewals,  in* 

dorsed  by  L.  B.  McFar- 
land: 

O)  Note  July  80.  1896 |200  00 

Int.  from  July  80.  1896. 
(8)  Int.  on  12.500  from  July  80. 

1896.  to  Dec.  8.  1896 60  00 

Interest  from  Dee.  3.  1896. 
(8)  Int.  on  88.600  note  Dec.  8, 

1896.  to  April  6.  1896....     60  00 
Interest    from    April    6* 
1896. 
(4)  Interest  on  $2,300  note  April 

6.  1896.  to  Aug.  9.  1896..     44  86 
Interest  from  Aug.  9.  1896. 
16)  Charged      against      profits 

April  6.  1896 200  00 

(6)  Int  $2,000  noto  Aug.  8.  1896, 

to  Not.  9.  1896 80  00 

Interest  from  Not.  9.  1896. 
CO  Charged  against  profits  Aug. 

9.  1896  80000 

Interest  from  Aug.  9, 1896. 
(8)  Int.    on    $1,900    note   for   8 

months  88  60 

Int  from  Feb.  U.  1897. 
(8)  Charged  against  profits  Nor. 

9*1896  :. 190  00 

Int.  from  Not.  9.  1896. 

10.  Charged  against  proflU  Jubr  7,  1896 100  00 

Interest  from  July  7.  1896. 

11.  Park  City  Street  Railway  note  of  Doe. 

16.  1891  6,000  00 

Interest  from  Dee.  16. 1991. 

Plaintiff  filed  a  special  reply,  claiming  that 
the  first  item  of  defendant's  statement,  $1,- 
700,  was  his  private  property;  that  the  sec- 
ond item,  ^05.98,  was  for  the  overcharge  of 
Interest  Included  in  the  $35,000  of  notes; 
that  the  third  item,  of  |520,  the  bank  receiv- 
ed the  benefit  of,  and  the  plaintiff  did  not; 


that  the  fourth  item,  of  $7,200,  was  his  In- 
dividual property,  and  the  bank  had  no  in- 
terest therein;  that  the  fifth  item,  $52S,  the 
bank  received,  and  he  did  not;  that  the  sixth 
was  for  a  bad  debt  of  one  Richardson,  for 
which  he  was  not  liable;  that  the  seventh 
Item,  $502.41,  was  for  interest  on  the  short- 
age of  $2,791.17,  which  he  made  good  to  aid 
the  bank,  but  for  which  he  was  not  legally 
liable,  either  as  to  principal  or  Interest;  that 
the  eighth  item,  of  $638.55,  is  not  an  individ- 
ual Uability  of  the  plaintiff,  and  that  the 
Park  City  Street  Railway  Company  had  set- 
tled with  the  bank,  and  paid  all  that  it  owed; 
that  the  ninth  item,  being  the  $2,700  note, 
and  the  interest  sought  to  be  collected,  was 
a  note,  with  all  its  renewals,  given  in  the  in- 
terest of  the  bank,  to  temporarily  cover  up 
some  bad  bills  held  by  the  bank,  and  the  in- 
terest thereon  should  be  really  a  charge 
against  the  bank,  instead  of  against  him  in- 
dividually (the  same  answer  is  given  as  to 
the  tenth  item,  of  $100);  that  the  eleventh 
item,  of  $5,000,  is  for  a  note  of  the  Park  City 
Railway  Company,  which  was  paid,  and  of 
which  the  plaintiff  received  no  advantage  in 
any  manner;  and  that  the  whole  account  is 
a  mere  trumped-up  affair  to  prevent  plain- 
tiff from  getting  the  Just  relief  which  he  Is 
entitled  to  in  this  case. 

The  court,  on  the  bill,  answer,  special  rep- 
lication, and  proofs,  after  having  overruled 
the  plaintiff's  motion  to  strike  out  the  mat- 
ters of  affirmative  relief  prayed  for  in  the 
answer,  decided  that  the  defendant  was  not 
entitled  to  such  affirmative  relief,  and  re- 
ferred the  case  to  a  commissioner  to  ascer- 
tain and  report  whether  the  plaintiff  was  en- 
titled to  the  relief  sought  by  him,  and  wheth- 
er the  defendant  was  entitled  to  any  offsets 
against  such  demand,  and  any  other  matter 
deemed  pertinent  by  himself,  or  required  by 
any  of  the  parties  in  interest  The  commis- 
sioner reported  that  the  plaintiff  wajB  enti- 
tled to  have  the  $5,000  note  canceled,  and 
that  the  bank  had  no  Just  offsets  or  defense 
against  the  same.  The  defendant  filed  three 
general  exceptions  to,  and  which  covered,  the 
whole  report  The  court  overruled  the  ex- 
ceptions, confirmed  the  report,  and  granted 
plaintiff  the  relief  sought  From  this  de- 
cree, the  defendant  appeals. 

This  court  has  firmly  established  the  doc- 
trine that  "the  finding  of  the  circuit  court  as 
to  facts  in  issue,  unless  against  the  plain 
preponderance  of  the  evidence,  is  conclusive 
upon  this  coiurt"  Weaver  ▼.  Akin,  48  W. 
Va.  456,  37  S.  B.  600;  Peking,  Trustee,  ▼. 
Condon-Lane  Boom  &  Lumber  Co.  (decided 
at  this  term)  47  8.  B.  279.  In  short,  the  ap- 
pellant places  himself  in  the  position  of  a 
demurrant  to  the  evidence  on  which  the  facts 
are  founded,  and,  unless  he  can  show  that  the 
determination  of  the  circuit  cofirt  is  plainly 
contrary  to  the  preponderance  of  evidence, 
the  decree  of  the  circuit  court  wUl  be  affirm- 
ed. To  establish  any  other  rule  would  be 
simply  to  place  this  court  in  the  position  of 
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making  a  last  guess  to  overthrow  the  dedalon 
of  the  circuit  court  If  this  court  can  aee 
that  the  circuit  court  has  decided  contrary 
to  the  plain  preponderance  of  the  erldence,  It 
can  act  advisedly  and  with  Justice  In  re- 
versing the  action  of  the  circuit  court;  but 
if  the  matter  is  left  in  doubt  from  an  exam- 
ination of  the  evidence,  this  court  has  no  Jus- 
tification in  taking  any  other  course  tlian  to 
remain  inactive  and  permit  the  decri^e  of  the 
circuit  court  to  prevail. 

There  are  only  two  questions  presented  to 
this  court  by  this  record: 

First  Was  the  circuit  court  justified  in  re- 
fusing to  allow  the  defendant  bank  ttie  af- 
firmative relief  sought  by  it?  All  the  claims 
arose  prior  to  the  compromise  made  between 
the  directors  and  the  plaintiff,  and  it  must 
be  presumed  that  the  directors  had  full 
knowledge  of  the  same  at  that  time.  8  Am. 
&  Bn.  En.  Law  <2d  Ed.)  843.  Nor  will  the 
law  permit  them  to  plead  ignorance  thereof, 
when  their  duty  required  them  to  have  full 
knowledge  of  all  of  the  aftairs  of  the  bank, 
nnd  such  a  plea  would  necessarily  imply  a 
neglect  to  discharge  such  duty.  It  was  In 
their  power  to  know,  all  about  them  before 
the  compromise  and  adjustment  and,  if  they 
did  not  know,  it  was  their  own  fault  Th^ 
had  access  to,  and  control  of,  all  the  books 
of  the  ban^  They  had  the  right  to  emplogr 
expert  assistants,  and  If  these  claims,  or  any 
4rf  them,  were  Justly  chargeable  against  their 
cashier.  It  was  their  neglect  not  to  bring  them 
forward  before  the  adjustment  was  made. 
Their  excuse  that  they  permitted  themselves 
to  be  deceived  by  their  cashier  is  not  suffi- 
cient, for  he  was  under  their  control  and 
subject  to  their  orders,  and  their  duties  re- 
quired them  to  superintend  his  work.  He 
waB  their  servant  to  do  their  bidding,  and 
iosaea  occuning  by  reason  of  the  mutual  neg- 
ligence of  both  should  not  be  charged  up  to 
him  entirely.  But  passing  this  by,  there  Is 
not  a  single  item  charged  that  this  court  can 
say,  from  the  evidence,  should  be  allowed 
contrary  to  the  finding  of  the  circuit  court 
The  most  that  can  be  said  about  them  is  that 
some  few  of  them  appear  to  be  doubtful. 
The  defendant  did  not  assert  them  until  this 
suit  was  Instituted,  and  they  were  becoming 
decidedly  stale.  If  the  defendant  had  a  Just 
demand  for  any  items  of  its  claim,  its  rem- 
edy at  law  was  adequate  and  complete,  but 
may  now  be  barred  by  the  statute  of  limita- 
tions. The  execution  of  the  notes  and  trust 
must  be  regarded  as  received  in  accord  and 
satisfaction  of  all  plaintiff's  liabilities  to  the 
bank.  In  the  absence  of  satisfactory  evi- 
dence showing  mistake^  fraud,  or  unconscion- 
able advantage,  such  a  settlement  or  compro- 
mlae  cannot  be  disturbed.  Wh^re,  however, 
it  is  clear  a  mutual  mistake  has  been  made, 
equity  will  intervene  to  correct  it  1  Am.  A 
En.  Bn.  Law  (2d  Ed.)  428. 

The  evidence,  which  is  bulky,  and  to  some 
extent  conflicting,  satisfied  the  circuit  court 
and  commissioner  that  a  mutual  mistake  had 


been  made,  and  that  the  plaintiff  had  assum- 
ed to  pay  $5,000  more  than  he  should  pay.. 
The  directors  admit  that  there  is  a  discrep- 
ancy in  favor  of  the  domestic  bills  account  of 
14,262.42.  The  special  examiner  found  and 
reported  that  this  was  caused  by  charging 
the  plaintiff  with  one  more  note,  of  |5,000,  of 
the  Park  City  Street  Railway  Oompany,  than 
he  was  liable  for,  on  account  of  one  of  the 
notes  being  duplicated  or  renewed.  He  was 
not  only  charged  with  the  old  note^  but  with 
the  renewal  thereof.  The  difference  between 
$6,000  and  $4,202.42,  being  the  sum  of  $787.- 
68,  is  not  accounted  for;  but  this  furnishes 
no  good  reason  why  the  plaintiff  should  make 
it  good  out  of  the  overcharge  against  him,  as 
he  is  not  shown  to  be  in  fault  in  regard  there- 
to. In  view  of  the  great  default  of  the  teller 
right  under  the  very  noses  of  the  directors, 
it  Is  not  right  that  they  should  charge  to  the 
plaintiff  all  losses  that  they  have  not  yet 
been  able  to  trace  home  to  the  defaulter.  If 
they  would  hold  the  plaintiff  responsible, 
they  should  have  long  since  shown  his  re- 
sponsibility. Failing  to  do  that,  they  should 
do  Justice  by  him,  and  not  attempt  to  mak« 
him  the  scapegoat  for  not  only  his  own,  bu 
the  delinquencies  of  others. 

According  to  the  evidence  as  It  appears  in 
the  record,  it  is  impossible  for  this  court  to 
say  that  the  commissioner  and  the  circuit 
court  erred  against  the  decided  preponde^' 
ance  and  weight  thereof,  and  hence  the  de- 
cree must  be  affirmed. 


(55  w.  Va.  eoi) 
STANTON  V.  O'KANE,  Mayor   et  al. 
(Sapreme  Court  of  Appeals  of  West  Virginia. 
April  1,  1904.) 

MANDAlCXra  -APPLIOATION— NOnOB— CAR  • 
VASSINO    BOARD— COUNTING    BALLOTS. 

1.  Where,  in  the  first  Instance,  under  section 
89,  c.  8,  Code  1899,  a  neremptory  mandamus  is 
sought,  dispensing  with  a  rule  or  conditional 
mandamus,  notice  of  the  application  must  be 
first  ffiven,  and  the  adverse  party  allowed  to 
defend. 

2.  Under  a  mandamus  awarded  under  section 
89,  c.  8,  Code  1890,  a  canvassing  board  may  be 
directed  and  compelled  to  count  a  particular  bal- 
lot in  a  particular  way  or  for  a  particular  can- 
didate. 

(Syllabus  by  the  Court) 

Application  of  George  J.  Stanton  for  writ 
of  mandamus  to  James  O'Kane,  mayor  of  the 
town  of  Wolmesdorff,  and  others.  Writ 
awarded. 

W.  B.  Maxwell  and  D.  H.  Hill  Arnold,  for 
petitioner.    O.  H.  Scott,  for  respondents. 

BRANNON,  J.  An  election  was  held  7th 
January,  1901,  for  mayor,  recorder,  and  five 
councllmen  for  the  town  of  Wolmesdorff, 
Randolph  county.  The  ballots  were  separate 
•—not  on  ballot  sheeta— under  the  law  as  it 
was  prior  to  Act  1891,  c  89,  found  in  Oode 
1899,   c.  3.    There   were  two  tickets.    Hie 
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name  of  Gearge  J.  Stanton  was  printed,  along 
.with  four  others,  for  councilman,  on  only  one 
of  the  tickets,  and  the  names  of  John  B. 
King  and  P.  F.  Joyce  were  printed  for  coun- 
cilmen  on  the  other  ticket  only.  The  returns 
of  the  election  and  the  canvass  by  the  coun- 
cil showed  that  each  of  said  candidates  for 
council  received  64  votes.  The  election  offi- 
cers solved  the  tie  vote  by  choosing  Khig  by 
lot,  and  the  council  declared  him  elected. 
There  Is  no  dispute  as  to  the  54  votes,  but 
there  is  a  ballot  claimed  by  Stanton  as  a  good 
vote  for  him  which  was  rejected.  Then  Stan- 
ton asked  of  the  circuit  court  a  mandamus  to 
the  council  to  compel  It  to  reassemble  and 
count  that  ballot  for  him,  and.  declare  him 
elected,  and,  being  refused*  has  come  to  this 
court  for  a  mandamus  to  compel  the  council 
to  count  that  ballot  for  him  and  declare  him 
elected,  and  compel  the  council  to  admit  him 
to  his  office^  and  dispense  with  a  preliminary 
rule;  he  having  given  notice  of  the  applica- 
tion to  the  proper  parties. 

King  presented  to  this  court  a  paper  styling 
itself  "Answer  and  Return."  The  petltioa 
seeking,  in  the  first  instance,  a  peremptory 
mandamus,  thus  dispensing  with  a  manda- 
mus nisi  or  rule,  as  allowed  in  election  cases 
by  Oode,  c.  8,  i  89,  Stanton  excepted  to  it 
because  a  return  is  not  admissible  to  a  per- 
emptory mandamus.  There  being  no  alter- 
native mandamus  or  rule,  no  return,  properly 
BO  called,  can  be  made;  but  we  are  sure  that 
the  Code  does  not  contemplate  the  award  of 
a  final  writ  without  a  right  to  defend  against 
its  award.  Though  the  Code  does  not  men- 
tion notice,  we  must  apply  the  rule  that, 
though  it  does  not  call  for  notice,  yet,  where 
judicial  action  is  to  be  iiad  to  a  man's  preju- 
dice, the  statute  is  construed  to  Intend  notice, 
as  without  it  such  action  would  be  void,  and 
would  not  be  due  process  of  law.  Evans  v. 
Johnson,  89  W.  Va.  299,  892,  19  S.  S.  623,  23 
L.  B.  A.  787,  45  Am.  St  Rep.  912;  7  Rob. 
(New)  Prac.  22.  Where  such  peremptory  writ 
is  asked  in  the  first  instance,  notice  of  the 
application  for  it  must  be  given  preliminary 
to  such  application,  or  in  Its  absence  the 
court  must  give  notice  by  rule,  or  cause  the 
party  to  give  it  before  action,  and  allow  de- 
fense. This  return  can  be  treated  as  an  an- 
swer to  the  petition,  and  no  objection  can  be 
made  to  it  on  the  ground  stated. 

King  resists  the  application  for  mandamus 
on  the  ground  that,  as  asked,  it  would  re- 
quire the  council  to  count  the  contested  bal- 
lot for  a  particular  candidate,  contrary  to  the 
rule  stated  in  Marcum  v.  Ballot  Commission- 
ers, 42  W.  Va.  263,  26  S.  B.  281,  36  L.  R.  A. 
296,  that  mandamus  will  not  compel  an  act 
Judicial  in  nature,  but  only  ministerial;*  it 
will  compel  action,  but  not  any  particular  ac- 
tion that  savors  of  the  Judicial  function;  that 
in  this  case  whether  tliat  ballot  is,  in  law,  a 
good  ballot,  and  how  it  should  be  counted,  is 
such  a  question,  and  mandamus  will  not  lie. 
True,  such  is  the  general  rule,  as  stated  in 
tliat  case;    but  it  was  also  stated  that  the 


writ,  as  allowed  in  the  Section  statute,  Is  an 
exception,  and  has  wider  function.  Hebb  v. 
Cayton.  45  W.  Va.  578,  32  S.  E.  187,  is  dted 
as  antagonistic  to  the  Marcum  Case,  and  as 
holding  that  the  writ  can  go  no  further  than 
to  compel  action,  not  to  direct  particular  ac- 
tion; but  tJiat  case  pointedly  makes  the  writ, 
when  used  under  the  election  law,  applicable 
to  election  matters,  "whether  ministerial  or 
Judicial;  ^  in  other  words,  giving  it  the  appel- 
late function  of  certiorarL"  In  order  not  to 
be  misunderstood,  the  general  rule  of  the 
function  of  mandamus  was  stated,  but  the 
peculiar  function  in  election  cases  was  also 
stated.  This  distinction  is  stated  in  point  2 
in  Roberts  v.  Paul,  60  W.  Va.  528,  40  S.  B. 
470. 

The  contested  ballot:  It  is  quite  plain 
that  it  ought  to  have  been  counted  for  Stan- 
ton. On  it  stands  intact  his  name  as  one  of 
the  five  persons  voted  for  under  the  words 
**For  Councilmen."  How  can  anybody  say 
that  the  voter  using  this  ballot  did  not  intend 
to  vote  for  him?  A  ballot  is  a  paper  to  ex- 
press Intent;  and,  where  Its  language  is  plain, 
we  must  take  it,  and  not  go  to  guessing  that 
the  voter  meant  something  else.  John  Shan- 
non's name  was  printed  on  the  ballot  under 
the  words  **For  Recorder,"  and  the  voter  eras- 
ed his  name  and  wrote  in  below  it  the  name 
of  P.  F.  Joyce,  and  so  voted  for  Joyce  for  re- 
corder, not  for  councilman,  by  plain  language 
and  legal, Import  The  fact  that  Joyce  was 
on  another  ticket  for  councilman  was  per- 
hiyps  taken  as  the  ground  for  mere  guess  that 
the  voter  Intended  to  vote  for  him  for  coun- 
cilman, thinking  Shannon's  name  was  Stan- 
ton, against  plain  language  and  expression— 
surmise  against  expression.  It  is  unwarrant- 
ed assumption  and  inexcusable  action  against 
a  man's  Just  right  It  can  hardly  be  called 
error  of  Judgment  The  old  election  law 
(Code  1887,  c.  3,  t  18),  if  it  applied,  would 
Justify  no  such  action.  It  says,  "The  ballot 
shall  contain  the  names  of  the  persons  for 
whom  he  wishes  to  vote,  and  designate  the 
oflilce  he  desires  them  to  fill."  Does  not  this 
ballot  do  that?  It  could  not  more  plainly 
say  that  the  voter  intended  to  vote  for  Joyce 
for  recorder,  and  not  Shannon,  because  Shan- 
non's name  is  erased;  and  it  could  not  more 
plainly  say  that  he  intended  to  vote  for  Stan- 
ton for  council,  because  his  name  is  left  on 
under  that  office.  But  as  Code  1899,  c.  S,  f 
85,  says  that,  whether  a  municipal  election  is 
held  according  to  it  or  the  prior  law,  the  elec- 
tion "shall  be  counted  and  certified,  and  the 
result  declared  under  the  provisions  of  this 
dhapter,"  the  new  law  tells  how  to  count  a 
ballot  It  says,  in  section  34,  that  a  voter  de- 
siring to  erase  the  name  of  any  candidate 
from  the  ballot  he  intends  to  vote,  or  to 
vote  for  any  one  else,  may  strike  out  the 
name  so  printed  on  said  ballot,  and  write  In 
the  blank  space  next  following  the  name  of 
the  candidate  or  person  for  whom  he  desires 
so  to  vote.  But  If  he  falls  to  strike  from 
said  ballot  the  name  printed  thereon,  the 
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name  writtea  in  said  ballot  shall  alone  be 
counted  as  to  said  office.  This  tells  as  that 
the  written  name  controls  for  the  office  nnder 
which  it  is  written,  even  if  Shannon's  name 
had  been  left;  bnt,  to  make  it  plainer,  it  is 
erased.  We  might  raise  a  qnestion,  if  Stan- 
ton's name  had  been  erased,  but  It  was  not. 
GlTlng  the  writ  of  mandamus  the  force  of 
certiorari,  we  hold  that  said  ballot  is  a  good 
ballot  for  Stanton,  and  we  award  a  peremp- 
tory mandamus  commanding  the  mayor,  re- 
corden  and  conncilmen  of  said  town  to  meet 
as  a  canvassing  board  and  declare  the  result 
of  said  election  between  Stanton,  King,  and 
Joyce  for  conncilmen,  counting  said  ballot 
for  Stanton, 

(56  W.  Va.  6«) 

SLAUGHTER  ▼.  THACKBR  COAL  & 
COKE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  1,  1904.) 

COIVTBACTB— XIXCaAI.1TT— BXSTBAINT  OV  TBADS. 

1.  Three  coal  mining  companies  operating  in 
the  same  vein  or  seam  in  close  proximity  to  one 
.another,  and  Just  baying  commenced  the  devel- 
opment of  that  particular  kind  of  coal,  orsanize 
indirectly  and  nominally  in  the  names  of  indi- 
viduals a  third  oorporaUon  to  act  as  their  gen- 
eral sales  agent,  and  each  elves  it  by  contract 
the.  exclusive  right  to  sell  its  entire  output  of 
coal  at  prices  uniform  as  to  all  three  companies, 
and  not  to  be  departed  from  without  the  consent 
of  ail  the  companies,  and  said  agent  company  is 
to  advertise  and  introduce  the  coal  in  the  mar- 
kets, establish  and  control  all  agencies  and  sub- 
agencies,  and  make  all  sales  and  collections, 
and  deduct  for  its  compensation  10  cents  per 
ton  out  of  the  proceeds  of  sales.  Held,  that  the 
contract  is  illegal  and  void,  its  tendency  being 
to  suppress  competition  and  restrain  trade,  con- 
trary to  public  policy. 

(Syllabus  by  the  Court.) 

Elrror  from  Circuit  Court,  Mingo  County: 
K.  S.  Doolittle,  Judge. 

Action  by  W.  P.  Slaughter,  receiver, 
against  the  Thacker  Coal  &  Coke  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Simms  &  Enslow,  for  plaintiff  in  error. 
Campbell,  Holt  &  Duncan  and  Rucker,  An- 
derson A  Hughes,  for  defendant  In  error. 

POFFENBARGER,  J.  On  the  Ist  day  of 
May,  1805,  there  were  four  coal  companies, 
corporations,  operating  in  what  is  known  as 
the  Thacker  Coal  Vein  in  Mingo  county. 
They  were  the  Thacker  Coal  A  Coke  Com- 
pany, the  Lynn  Coal  &  Coke  Company,  the 
Logan  Consolidated  Coal  Company,  and  the 
Maritime  Coal  Company.  On  said  date  an- 
other corporation  was  organized,  called  the 
Thacker  Coal  Company.  Its  capital  stock 
paid  in  was  |040,  and  the  principal  stock- 
holders were  the  presidents  of  the  Thacker 
Coal  &  Coke  Company,  the  Lynn  Coal  A 
Coke  Company,  and  the  Logan  Consolidated 
Coal  Company.  Small  amounts  of  stock 
were  taken  by  two  other  persons  simply  for 
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the  purpose,  as  is  supposed,  of  making  up 
the  required  number  of  persons.  A.  Moore; 
president  of  the  Thacker  Coal  A  Coke  Com- 
pany, was  elected  president  of  the  new  com- 
pany. Said  new  company  was  organized, 
not  for  the  purpose  of  mining  coal,  nor  of 
selling  coal  generally,  but  for  the  sole  pur- 
pose of  acting  as  sales  agent  of  the  com- 
panies operating  In  said  Thacker  vein,  but 
the  Maritime  Company  refused  to  take  part 
in  its  organization  and  also  to  contract  with 
it  On  said  Ist  day  of  May,  1896,  said  agent 
corporation  entered  into  a  contract  with  the 
'Kiacker  Coal  &  Coke  Company  wheireby  it 
agreed  to  sell  for  said  company,  for  the  pe- 
riod of  five  years,  not  lees  than  20,000  tons 
of  coal  each  year,  or.  In  default  thereof,  to 
pay  the  Thacker  Coal  &  Coke  Company  20 
cents  per  ton  for  so  much  coal  as  it  should 
fail  to  sell,  in  case  it  did  fall  to  seU  the 
amount  stipulated.  From  the  proceeds  the 
agent  company  was  to  deduct  and  retain 
as  compensation  10  cents  per  ton.  The 
Thacker  Coal  &  Coke  Company  covenanted 
to  deliver  to  the  agent  company  as  much  coal 
as  It  could  sell,  not  exceeding,  however,  84,- 
000  tons  each  year.  It  was  further  agreed 
that,  if  the  mining  company  should  fall  to 
deliver  coal  according  to  the  agreement,  it 
should  pay  the  agent  company  10  cents  per 
ton  for  coal  not  delivered,  as  compensation 
or  liquidated  damages.  It  was  further  pro- 
vided that  either  party  might  terminate  the 
agreement  at  the  end  of  any  year  by  giving 
60  days'  notice  prior  thereto,  April  Ist  being 
the  beginning  of  the  year  fixed  in  the  con- 
tract The  prices  at  which  the  coal  was  to 
be  sold  -w&e  fixed  In  the  agreement,  and  it 
was  further  provided  that  they  should  be 
adhered  to  by  the  agent  company  unless  de- 
parture therefrom  should  be  authorized  by 
a  minute  signed  by  all  parties  inroducing  coal 
from  said  vein  for  whom  the  said  agent 
company  should  act  as  agent  The  agent 
company  was  required  to  account  for  apd 
pay  over  the  proceeds  of  sales  on  or  before 
the  15th  day  of  each  month.  The  general 
nature  of  the  agent  company's  business,  as 
set  forth  In  the  contract,  was  the  selling, 
advertising,  and  introducing  of  Thacker  coal, 
and  it  had  authority  to  adjust  and  settle 
complaints  made  by  consumers,  and  to  select 
and  appoint  all  subagents  for  the  sale  of  said 
coal. 

TTnopr  this  contract  the  agent  company 
sold  for  the  three  producing  companies  with 
which  it  had  contracts,  up  to  the  1st  of  May, 
1896,  124,087  tons.  In  the  meantime,  there 
had  been  paid  in  on  the  capital  stock  of  the 
agent  company,  by  deduction  from  the  pro- 
ceeds of  coal  sold  for  the  three  operating 
companies,  $5,360,  which,  with  the  amount 
originally  paid  in,  $640,  made  the  total  sum 
paid  in  $6,000.  Practically  all  of  this  mon- 
ey and  the  commissions,  amounting  to  about 
$12,400,  had  been  expended  in  the  business 
of  the  a^ent  company,  advertising  the  coal,, 
establishing  agencies  and  subageucles,  and 
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proTiding  facilities  for  handling  and  diapoa- 
ing  of  the  coaL  During  thla  time  Moore^ 
president  of  the  Thacker  C!oal  A  Ck)ke  Gom- 
pany»  was  president  and  had  the  manage- 
ment of  the  Thacker  Coal  Ck>mpan7.  About 
the  1st  of  May,  1896,  he  retired  from  the  pres- 
idency of  the  agent  company,  and  Walter 
Graham,  president  of  the  Logan  Consolidated 
Coal  Company,  succeeded  him.  On  May  22, 
1896,  Moore,  acting  as  president  of  the 
Thacker  Coal  &  Coke  Company,  notified  the 
agent  company  by  letter  that  his  company 
would  not  deliver  any  more  coal  under  the 
contract,  assigning  as  ground  for  its  refusal 
that  the  agent  company  had,  hi  the  month 
of  April,  1896,  sold  the  coal  of  his  company 
at  prices  less  than  the  minimum  prices  stip- 
\ilated  in  the  agreement,  without  any  au- 
thority so  to  do,  and  that  the  agent  com- 
pany had  further  violated  the  agreement  by 
not  accounting  for  and  paying  the  proceeds 
of  the  sales  made  in  April,  1896,  on  or  be- 
fore the  15th  day  of  May,  1896.  The  pay- 
ment complained  of  was  by  checks  sent 
ftom  Bluefleld  to  Thacker  under  date  of 
May  18,  1896.  In  reply  to  this  letter,  Gra- 
ham, president  of  the  agent  company,  wrote 
Moore,  and  called  his  attention  to  the  fact 
that  all  parties  interested  had,  at  a  certain 
meeting,  upon  the  recommendation  of  Moore 
himself,  unanimously  agreed  that  the  presi- 
dent of  the  Thacker  Coal  Company  should 
have  discretion  to  make  concessions  in  price 
when  he  should  deem  it  expedient,  and  that 
Moore  himself,  as  president  of  the  agent 
company,  had  directed  the  sales  complained 
of  to  be  made  as  they  were  mad^.  He  fur- 
ther reminded  him  that  it  had  been  the 
practice,  as  established  by  himself,  to  remit 
for  the  proceeds  as  the  money  was  received 
from  the  sale  of  the  coal,  without  regard  to 
the  day  of  payment  stipulated  in  the  agree- 
ment The  letter  further  notified  the  Thack- 
er Coal  &  Coke  Company  that  it  would  be 
expected  to  adhere  to  the  agreement  and  ac- 
cord to  the  agent  company  the  exclusive 
right  to  sell  all  coal  which  the  mining  com- 
pany should  produce.  Moore,  as  president, 
replied  that  it  would  withdraw  from  the 
agent  company.  He  was  then  notified  that 
the  agent  company  would  demand  of  his 
company  a  sum  equal  to  10  cents  per  ton 
for  84,000  tons  of  coal,  less  the  amount  which 
had  been  furnished  since  April  1,  1896,  as 
damages  for  the  breach  of  the  contract  The 
agent  company  continued  until  the  31f<t  day 
of  July,  1896,  to  handle  the  coal  of  the  other 
two  companies.  On  that  date  the  Thacker 
Coal  &  Coke  Company,  or  Moore,  with  the 
aid  of  parties  representing  the  Lynn  Coal 
&  Coke  Company  interest,  or  having  pur- 
chased that  Interest,  at  a  meeting,  after  due 
notice,  passed  a  resolution  dissolving  the 
agent  corporation  and  appointing  a  trustee 
to  wind  up  the  business.  This  was  followed 
by  a  chancery  suit  in  which  the  assets  of 
ths  defunct  corporation  were  collected  by 
W.  P.  Slaughter,  special  receiyer,  and  paid 


out  pro  rata  on  its  indebtedness,  the  amount 
realized  by  the  corporations  being  54  cents 
on  the  dollar.  The  heavy  creditors  were  the 
three  producing  coal  companies,  the  amounts 
due  them  having  been  as  follows:  The 
Thacker  Coal  &  Coke  Company,  $2,702.34, 
for  coal  sold  prior  to  May  22d;  the  I^mn 
Goal  &  Coke  Company,  ^77.38,  for  coal  sold 
probably  in  June  and  July;  the  Logan  Con- 
solidated Coal  Company,  11,166.89,  for  coal 
probably  sold  in  July.  The  other  indebted- 
ness consisted  of  small  amounts  due  to  va- 
rious persons,  making  the  total  indebtedness 
$5,164.14,  while  the  total  assets  amounted 
to  $3,951.71.  In  said  chancery  suit,  upon  pe- 
tition of  the  Logan  Company,  an  order  was 
made  directing  Slaughter,  special  receiver, 
to  sue  the  Thacker  Coal  &  Coke  Company  for 
the  damages  claimed  on  accoimt  of  the 
breach  of  the  contract  In  pursuance  there- 
of this  action  of  assumpsit  was  brought  In 
addition  to  the  common  counts  the  declara- 
tion contains  a  special  count  on  the  con- 
tract A  demurrer  was  Interposed  and  over- 
ruled, and  there  was  a  verdict  and  Judgment 
for  the  defendant,  and  the  plaintiff  com- 
plains of  that  judgment 

Under  rule  10  o(  this  court  (45  S.  E.  zi> 
the  defendant  cross-assigns  error  in  the  over- 
ruling of  the  demurrer.  I  am  of  the  opinion 
that  this  assignment  is  well  taken.  But  for 
section  10  of  chapter  99  of  the  Code  of  1899. 
an  action  of  assumpsit  would  not  lie  upon 
any  sealed  instrument  Under  it  such  action 
does  lie  upon  a  promise,  undertaking,  or  ob- 
ligation in  such  Instrument  for  the  payment 
of  money.  The  covenant  which  forms  the 
basis  of  this  action  is  to  deliver  coal.  It  is 
true  that  there  Is  a  clause  by  which  the  de- 
fendant company  agrees  to  pay  10  cents  per 
ton  as  liquidated  damages,  but  that  only  be- 
comes effective  upon  the  breach  of  the  cov- 
enant to  deliver  coal.  In  the  absence  of  such 
breach  there  is  no  agreement  to  pay  money. 
The  condition  upon  which  this  promise  to  pay 
money  arises  is  one  of  the  class  the  determi- 
nation of  which  is  peculiarly  the  subject  of 
an  action  of  covenant  The  demand  sued  for 
here  is  materially  different  from  those  In- 
volved In  Kern  v.  Zelgler,  13  W.  Va.  707,  and 
Jones  V.  Sewing  Machine  Co.,  88  W.  Va.  147, 
18  8.  B.  478.  However,  the  majority  are  of 
a  different  opinion,  and  on  this  point  the 
Judgment  of  the  court  below  must  stand. 

For  the  plaintiff  in  error  it  is  said  there 
is  no  evidence  against  his  right  to  recover, 
but  it  is  insisted  for  the  defendant  in  error 
that  the  Judgment  cannot  be  disturbed  for 
two  reasons.  The  first  is  that  the  contract 
was  entered  into  by  the  parties  for  the  pur- 
pose of  destroying  competition,  and  Is  in  re- 
straint of  trade,  and  therefore  void,  as 
against  public  policy.  In  this  connection  It 
is  shown  that  while  the  stock  of  the  agent 
corporation  stood  In  the  name  of  Graham, 
Moore,  and  Kirk,  presidents  of  the  three  pro- 
ducing companies.  It  was  taken  In  their 
names  for  convenience,  and  paid  for  by  the 
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coal  companies;  and,  farther,  that  an  effort 
was  made  by  theee  companies  to  get  the 
Maritime  Goal  Company  to  Join  them.  Un- 
less this  contract  la  within  the  Inhibition  of 
Act  Cong.  jQly  2,  1880,  c.  647,  26  Stat  209  [U. 
8.  Comp.  St  1901,  p.  8200],  declaring  Illegal 
every  contract  and  combination  In  the  form  of 
tmst  or  otherwise,  or  conspiracy  in  restraint 
of  trade  or  commerce  among  the  several 
stutes  or  with  foreign  nations.  It  is  not  nec- 
essarily illegal.  Although  on  its  face  it  car- 
ries an  apparent  tendency  to  stifle  competi- 
tion, and  is,  in  that  sense,  in  restraint  of 
trade,  it  is  not  illegal  by  reason  of  that  act 
unless  it  affects  commerce  among  the  sever- 
al states  or  with  foreign  nations.  United 
States  V.  Freight  Association,  166  U.  8.  290, 
325,  17  Snp.  Ct  540,  41  L.  Ed.  1007.  This 
contract  relates  simply  to  the  sale  of  the  ont- 
pnt  of  one  mine,  bnt  it  appears  from  the  evi- 
dence in  the  £ase  that  the  agent  corporation 
was  organized  for  the  purpose  of  handling 
the  ontpnt  of  all  the  companies  operating  in 
a  certain  vein  or  seam  of  coal,  and  that  two 
oth^  companies  had  contracts  with  it  like 
or  similar  to  the  contract  with  the  defend- 
ant company.  Bnt  it  does  not  appear  that 
this  coal  was  to  be  sold  in  any  particular 
place,  nor  that  under  this  contract  it  must 
necessarily  go  beyond  the  state  lines.  An 
examination  of  the  decisions  of  the  United 
States  Supreme  Court  construing  the  act 
makes  it  certain  that  to  be  illegal  thereun- 
der. It  must  fall  clearly  within  the  terms  of 
the  act  Eadd  v.  Pearson,  128  U.  8.  1,  9  Sup. 
Ct  6,  82  L.  Ed.  846;  United  States  v.  Knight, 
156  U.  S.  1,  15  Sup.  Ct  249,  39  L.  Bd.  825: 
United  States  v.  Freight  Association,  166  U. 
&  290,  17  Sup.  Ct  540,  41  L.  Ed.  1007.  As 
this  contract  does  not  do  so,  it  must  be  held 
valid  so  far  as  that  act  is  concerned.  Is  it 
void  at  conmion  law?  *  The  modem  rule  on 
that  subject  is  that  although  a  contract  may 
be  in  restraint  of  trade,  if  it -is  not  unreason- 
ably so,  it  is  enforceable  "Some  of  such 
oontrncts  have  been  held  void  and  unenforce- 
able in  the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  that  na- 
ture. A  contract  may  be  in  restraint  of 
trade,  and  still  be  valid  at  common  law.** 
Mr.  Justice  Peckham  in  United  States  v. 
Freight  Association.  "The  sense  of  the  mod- 
em decisions  is  that  if  the  restraint  is  only 
commensurate  with  the  fair  protection  of  the 
business  sold,  the  contract  is  reasonable,  val- 
id, and  enforceable."  Chemical  Co.  v.  Provi- 
dent Co.  (C.  C)  64  Fed.  946.  In  that  case 
one  company  sold  out  its  competing  business 
to  another,  agreeing  not  to  engage  in  the 
business  any  more  during  the  term  of  the 
lease.  There  is  ample  ground  for  applying 
this  principle  here.  These  companies  were 
developing  a  new  coal  field.  Their  product 
was  unknown  in  the  markets,  and  it  was 
necessary,  in  order  to  find  sale  for  it  to 
spend  large  amounts  of  money  In  advertising 
It  and  establishing  agencies.    As  they  all  pro- 


duced the  same  kind  of  coal,  this  could  be 
done  more  advantageously  and  economically 
through  one  agency  tSan  by  separate  action. 
In  accomplishing  this  purpose  it  was  neces- 
sary that  a  uniform  price  as  to  the  product 
of  each  company  should  be  maintained;  oth- 
erwise the  common  agent  by  discriminating 
between  them,  could  have  sold  the  coal  of 
one  company  to  the  exclusion  of  that  of  the 
others,  and  the  enterprise  would  have  be- 
come impracticable,  and  defeated  its  own 
purpose.  The  agreement  to  maintain  uni- 
formity of  price  seems,  therefore,  to  have 
been  rather  an  incident  to  the  main  purpose 
than  a  design  to  stifle  competition.  "The 
latest  decisions  of  courts  in  this  country  and 
in  England  show  a  strong  tendency  to  very 
greatly  circumscribe  and  narrow  the  doctrine 
of  avoiding  contracts  in  restraint  of  trade. 
The  courts  do  not  go  to  the  length  of  saying 
that  contracts  whi<^  they  now  would  say  are 
in  restraint  of  trade  are,  nevertheless,  valid 
contracts,  and  to  be  enforced.  They  do,  how- 
ever, now  hold  many  contracts  not  open  tc 
the  objection  that  they  are  in  restraint  of 
trade  which  a  few  years  back  would  have 
been  avoided  on  that  sole  ground,  both  here* 
and  in  England."  Matthews  v.  Associated 
Press,  186  N.  Y.  383,  32  N.  E.  981,  82  Am.  St 
Rep.  741.  In  Skrainka  v.  Scharringhausen, 
8  Mo.  App.  522,  the  contract  under  consider- 
ation— ^very  much  like  this  one — ^was  held 
good.  The  owners  of  certain  stone  quarries 
entered  into  an  agreement  to  secure  "a  fair, 
proportionate  sale  of  the  product  of  all  quar- 
ries at  uniform  prices  and  living  rates,*'  the 
terms  of  the  agreement  restricting  the  pro- 
duction of  stone  within  certain  territory, 
putting  the  sales  in  the  hands  of  an  agent 
for  the  interest  of  all  parties,  appointing  a 
committee  of  five  persons  to. modify  prices 
and  settle  complaints,  and  imposing  a  penal- 
ty for  every  sale  made  in  violation  of  the 
agreement 

It  is  not  Intended  here  to  affirm  the  cor- 
rectness of  the  decision,  but  it  Illustrates  the 
view  taken  by  certain  courts,  and  shows  that 
much  latitude  is  allowed  to  manufacturers 
and  producers  of  commodities  in  arrange- 
ments for  facilitating  production  and  sale. 
In  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
478,  18  N.  E.  419,  60  Am.  Rep.  464,  Andrews, 
J.,  said:  "In  the  present  state  of  the  au- 
thorities, we  think  it  cannot  be  said  that  the 
early  doctrine  that  contracts  in  general  re- 
straint of  trade  are  void,  without  regard  to 
circumstances,  has  been  abrogated.  But  it  is 
manifest  that  it  has  been  much  weakened, 
and  that  the  foundation  upon  which  it  was 
originally  placed  has^  to  a  considerable  ex- 
tent at  least  by  the  change  of  circumstances, 
been  removed."  Another  Interesting  case  is 
that  of  Central  Shade  Rollor  Co.  v.  Cushman, 
148  Mass.  858,  9  N.  B.  629.  In  that  case  the 
contract  was  one  made  by  three  manufac- 
turers of  a  certain  kind  of  curtain  fixtures  un- 
der different  letters  patent  owned  by  them 
severally,  for  the  purpose  of  avoiding  competi- 
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tloD.  It  was  held  valid.  In  Cohen  r.  Berlin- 
Jones  Bnyelope  CkK  (Sap.)  41  N.  Y.  Sni^. 
946,  manufacturers  of  enyelopes  made  a  con- 
tract with  another  enTel(v>e  mannfactorer  by 
which  they  agreed  to  purchase  from  him,  at 
prices  to  be  fixed  from  time  to  time  by  the 
former,  a  stated  quantity  of  goods  manufac- 
tured by  him  during  a  stated  period,  and  he 
agreed  tliat  during  such  time  he  would  not 
sell  to  others  at  a  less  price.  Nineteen  other 
concerns  throughout  the  country  engaged  in 
manufacturing  envelopes  were  not  parties  to 
the  agreement,  and  their  goods  were  in  com- 
petition with  those  of  the  contracting  parties. 
The  contract  was  held  valid,  and  the  court 
recognized,  as  facts  to  be  considered,  that  the 
agreement  Included  but  a  small  number  of 
the  manufacturers  of  envelopes,  and  that  at 
the  time  It  was  made  the  business  of  manu- 
facturing envelopes  was  demoralized  through 
excessive  competition.  This  case  well  illus- 
trates the  nature  of  the  facts  and  circum- 
stances to  be  considered  in  the  present  state 
of  the  law  in  determining  whether  a  contract 
such  as  we  have  here  fs  void  as  being  in  re- 
straint of  trade.  In  Homer  v.  Graves,  7  Bing. 
735,  Tlndal,  O.  J.,  said:  "We  do  not  see  how  a 
better  test  can  be  applied  to  the  question 
whether  reasonable  or  not  than  by  consider- 
ing whether  the  restraint  is  such  only  as  to  af- 
ford a  fair  protection  to  the  interest  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  Interfere  with  the  interest  of  the 
public.  Whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party  can  be  of 
no  benefit  to  either.  It  can  only  be  oppres- 
sive, and,  if  oppressive,  It  is,  in  the  eye  of  the 
law,  unreasonable.  Whatever  is  injurious  to 
the  interests  of  the  public  is  void  on  the 
ground  of  public  policy."  Applying  here  this 
test,  and  the  general  principles  recognized  in 
Cohen  v.  Berlin-Jones  Envelope  Co.,  it  is  im- 
possible to  see  how  the  public  was,  or  could 
have  been,  injured  by  this  contract  Three 
small  companies  out  of  the  vast  number  of 
coal  producing  companies  In  this  state  en- 
tered into  it  The  quantity  of  coal  put  upon 
the  nurket  by  them  is  an  utterly  insignificant 
portion  of  the  vast  qtuntities  thrown  dpon 
the  market  by  the  numerous  competing  pro- 
ducers. In  the  absence  of  some  great  com- 
bination virtually  controlling  the  production 
and  price  of  a  commodity  in  the  country,  the 
price  Is  regulated  and  determined  by  the  law 
of  supply  and  demand.  It  is  manifest  that 
by  this  agreement  the  production  of  these 
three  mines  was  facilitated  and  increased, 
rather  than  stifled  or  curtailed.  If  their  op- 
eration can  be  said  to  have  affected  the  price 
of  coal  to  the  consumer,  it  is  perfectly  clear 
that  the  tendency  was  to  reduce,  Instead  of 
increase,  it,  because  that  advantageous  ar- 
rangement for  the  sale  of  their  output  en- 
abled them  to  put  upon  the  market  increased 
quantities  of  coal.  The  validity  of  this  con- 
tract must  be  determined  by  its  practical  ef- 
fect, rather  than  by  ascertaining  whether  it 
fSsUs  within  the  terms  of  a  legal  deflnitfon. 


Contracts  in  restraint  of  trade  and  contracts 
eliminating  competition,  as  a  general  proposi- 
tion, are  illegal  and  void  on  the  ground  of 
public  policy.  But  it  is  nevertheless  true 
that  there  are  numerous  contrada,  which  all 
the  courts  hold  good,  and  which  at  the  same 
time  tend«  in  some  degree,  to  restrain  trade 
and  stifle  competition.  As  the  sole  and  true 
test  is  whether  the  contract  is  injurious  to 
the  public— and  it  is  impossible  to  see  liow,  in 
any  practical  sense,  this  contract  couki  have 
injured  the  public— there  is  no  reason  why  it 
should  be  held  Invalid.  Under  different  cir- 
cumstances, given  more  extended  applica- 
tion, one  or  more  (tf  the  principles  embodied 
in  the  contract  would  become  injurious  to 
the  pubUc,  and  therefore  vicious.  So  strych- 
nine, arsenic,  and  other  drugs  are  deadly 
poisons,  but  great  blessings  to  humanity 
in  the  hands  of  physicians,  who,  by  means 
of  them,  alleviate  suffering  and  save  life. 
Cbmpetltlon  is  said  to  be  the  life  of  trade, 
but  undue  or  excessive  competition  has  been 
Judicially  declared  hurtful  and  injurious  to 
the  public.  We  must  look  at  the  facts,  as 
well  as  at  the  definition  of  restraint  of  trade, 
to  reach  a  correct  and  Just  conclusion. 

Upon  this  view  of  the  contract,  my  in- 
clination is  to  hold  it  legal,  but  my  associ- 
ates are  of  a  different  opinion.  Applying  the 
principles  hereinafter  stated,  they  consider 
it  void,  as  against  public  policy.  "By  the 
weight  of  recent  authority  the  character  of 
the  article  or  legitimate  trade  sought  to  be 
monopolized  is  immaterial,  the  true  test  of 
the  illegality  of  the  combination  being  the 
injury  to  the  piiblic,  and  whether  its  neces- 
sary consequence  is  to  control  prices,  limit 
production,  or  suppress  competition  in  sudi 
a  way  as  to  restrain  trade  and  create  a 
monopoly.  To  render  the  combination  illegal 
on  this  ground,  it  is  *not  necessary  that  evil 
intent  or  actual  injury  be  shown,  but  it  Is 
sufl9cient  to  know  that  the  Inevitable  tenden- 
cy of  the  act  is  injurious  to  the  public.  The 
fact  that  the  Immediate  result  of  the  com- 
bination has  been  temporarily  to  reduce 
prices,  or  that  it  may  reduce  them,  is  im- 
material in  determinhig  the  legality  of  the 
combination^  the  court  not  being  governed 
by  the  temporary  effect  upon  the  prices,  but 
by  the  power  of  tbe  combination  to  control 
them.'*  20  Am.  &  Eng.  Ency.  Law  (2d  E)d.) 
849,  850.  **In  some  way  several  corporations 
competing  in  production  merge  into  one,  and 
cease  competitive  producticm.  By  means  of 
large  capital  this  new  corporation  can  pro- 
duce largely,  or  limit  production,  lessen  sup- 
ply, enhance  prices,  and  lower  the  prices  of 
materials  used  in  production.  It  may  be 
said  that,  no  matter  what  the  form  adopted 
may  be,  if  the  end  is  to  curtail  production, 
enhance  prices,  restrain  trade  and  competi- 
tion, control  the  market  In  commodities,  it 
is  condemned  by  common  law,  and  by  many 
statotes  in  the  different  states.*'  Brannon, 
Fourteenth  Amend.  378.  Discussing  the  rule 
stated  by  Tlndal,  O.  J^  In  Homer  v.  Graves, 
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7  Blng.  78S,  and  hereinbefore  quoted.  Judge 
Taft  eald  In  United  States  v.  Addyston  Pipe 
&  Steel  Co.,  86  Fed.  271,  29  O.  O.  A.  141, 
46  Lb  B.  A.  122:  '*Tlils  rery  Btatement  of 
the  rule  Implies  that  the  contract  must  he 
one  tai  which  there  is  a  main  purpose^  to 
which  the  covenant  In  restraint  of  trade  is 
merely  ancillary.  The  covenant  is  Inserted 
only  to  protect  one  of  the  parties  from  the 
injury  which.  In  the  execution  of  the  con- 
tract or  enjoyment  of  its  fmlts,  he  may  suf- 
fer from  the  unrestrained  competition  of  the 
other.  The  main  purpose  of  the  contract 
suggests  the  measure  of  protection  needed, 
and  furnishes  a  sulflciently  uniform  stand- 
ard by  which  the  yalidity  of  such  restraints 
may  be  judicially  determined.  In  such  a 
case  if  the  restraint  exceeds  the  necessity 
presented  by  the  main  purpose  of  the  con- 
tract. It  is  Toid  for  two  reasons:  Fir^  be- 
cause it  oppresses  the  covenantpir,  without 
any  corresponding  benefit  to  the  covenantee; 
and,  seconds  because  It  tends  to  a  monopoly. 
But  where  the  sole  object  of  both  parties 
in  making  the  contract,  as  expressed  there- 
in. Is  merely  to  restrain  competition  and 
enhance  or  maintain  prices,  it. would  seem 
that  there  was  nothing  to  justify  or  excuse 
the  restraint,  that  it  would  necessarily  have 
a  tendency  to  monopoly,  and  therefore  would 
be  void.  In  such  a  case  there  Is  no  measure 
of  what  is  necessary  to  the  protection  of 
either  party  exc^t  the  vague  and  varying 
opinion  of  judges  as  to  how  much,  on  prin- 
ciples of  political  economy,  men  ought  to 
be  allowed  to  restrain  competition.  There 
is  In  such  contracts  no  main  lawful  purpose 
to  subserve  which  partial  restraint  is  per- 
mitted, and  by  which  its  reasonableness  Is 
measured,  but  the  sole  object  is  to  restrain 
trade  In  order  to  avoid  the  c6mpetition  whldi 
it  has  always  been  the  policy  of  the  common 
law  to  foster.'*  The  contract  being,  in  the 
opinion  of  the  majority  of  the  court.  Illegal, 
and  so  held,  no  recovery  can  be  had  on  it 
This  action,  being  for  the  liquidated  dam- 
ages covenanted  to  be  paid,  is  based  directly 
and  solely  upon  the  contract  Hence,  what- 
ever errors  the  court  may  have  committed 
during  the  progress  of  the  trial,  its  final 
judgment  of  nil  capiat  is  right,  and  must  be 
affirmed,  and  it  is  useless  to  discuss  further 
assignments  of  error. 
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MOORB  «t  aL  V.  HOI/F,  Judge,  et  at 
<8apreme  Court  of  Appeals  of  West  Virginiak 

March  29,  1004.) 
dBcnrr  ooubt— jurisdiction— clectxon  con- 

TXST— FBOHIBinON. 

1.  Circuit  courts  have  no  original  jurisdiction 
of  election  contests  or  recounts,  nor  authority 
to  prevent  by  writ  of  prohibition  a  person  who 
claims  to  have  been  elected  to  an  office  from 
taking  the  same  and  assuming  and  exercising 
its  powers  and  duties,  on  the  f^round  of  invalid- 
ity of  the  election  or  ineligibility  of  the  party 
claiming  the  office,  and  by  awarding  such  writ 
hi  such  ease  a  judge  of  such  court  subjects  him- 


self to  a  writ  of  prohibition  from  the  Supreme 
Court  of  Appeals. 

2.  The  writ  of  prohibition  lies  only  to  bi- 
ferior  courts,  boards,  officers,  or  tribunals  hav- 
ing judicial  or  quasi  judicial  powers,  to  confine 
them  within  their  respective  jurisdictions.  It 
cannot  be  invoked  against  individuals  in  respect 
to  rights  claimed  by  or  asserted  against  them. 

3.  By  its  writ  of  prohibition  a  court  acquires 
no  junsdiction  of  a  controversy  concerning  the 
title  to  an  office. 

4.  Besides  having  jurisdiction  of  the  class  of 
causes  to  which  a  given  cause  of  action  belongs, 
a  court  must  obtain  cognizance  of  the  particular 
cause  by  requisite  process  before  it  can  hear  and 
determine  it 

(Qyllabns  by  the  Court) 

Application  by  J.  H.  Moore  and  others  for 
a  writ  of  prohibition  to  Moses  Ferguson  and 
others.    Writ  awarded. 

W.  B.  MaxweU  and  D.  H.  HUl  Arnold*  for 
petitioners.  Jerad  U  Wamsley,  for  respond- 
ents. 

POFF&NBARGBR,  P.  J.  H.  Moore  and 
others  pray  for  a  writ  of  prohibition  to  pre- 
vent the  Honorable  John  Homer  Holt,  judj^o 
of  the  circuit  court  of  Randolph  county,  from 
fnrthw  proceeding  upon  a  petition  and  rule 
in  prohibition  pending  in  his  court  Upon  , 
the  petition  of  Moses  Ferguson,  O.  W.  Wil- 
moth,  J.  G.  Coberly,  and  L.  J.  Hyre,  mem- 
bers of  the  council  of  the  town  of  Montrose, 
In  said  county,  BUhu  Wilmoth,  recorder  of 
said  town,  and  others,  representing  that  the 
annual  election  of  municipal  officers  of  said 
town  held  on  the  7th  day  of  January,  1904, 
at  which  It  was  claimed  and  pretended  J. 
H.  Moore  had  been  elected  mayor,  (X  B.  Hyre 
recorder,  and  O.  B.  Hyre,  B.  H.  Moore,  N. 
A.  Moore,  W.  Hoffman,  and  W.  H.  Sid  well 
coundlmen,  was  void  because  illegally  con- 
ducted, only  five  or  six  persons  having  voted, 
and  two  of  the  commissioners  who  conduct- 
ed the  election  having  been  candidates  for 
whom  votes  were  received  and  counted  in 
said  election,  said  judge  awarded  a  rule,  re- 
turnable on  the  1st  day  of  February,  1904, 
requiring  the  said  J.  H.  Moore,  C.  B.  Hyre, 
O.  B.  Hyre,  B.  H.  Moore,  and  N.  A.  Moore 
to  show  cause  why  a  writ  of  prohibition 
should  not  be  awarded  prohibiting  and  re- 
straining them  firom  assuming  and  exercis- 
ing the  powers  and  duties  of  the  offices  to 
which  they  claim  to  have  been  elected.  On 
the  2d  day  of  February,  1904,  tiie  defend- 
ants appeared,  and  filed  a  demurrer  to  the 
petition,  in  which  the  plaintiffs  joined,  and 
the  court  took  time  to  consider  of  its  demur- 
rer. Thereupon  the  defendants  Moore  and 
others  made  the  application  aforesaid  to  this 
court 

The  case  is  substantially  the  same  as  that 
of  Board  of  Education  v.  Holt  et  al.  (W.  Va.) 
46  S.  B.  134.  They  differ  only  In  tnis:  that 
in  Board  of  Education  v.  Holt  it  was  sought 
to  prohibit  persons  in  office  from  further 
exercise  of  official  powers,  while  here  the 
object  is  to  prevent  certain  persons  from 
taking  otdces.    In  the  case  above  referred 
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to  this  court  decided  that  prohibition  Is  not 
a  remedy  by  which  the  title  to  an  office  may 
be  determined,  nor  one  by  which  a  person 
can  be  ousted  from,  or  prevented  from  enter- 
ing upon,  an  office.  In  the  <^inion  Judge 
Dent  says:  *'Such  use  of  prohibition  Is  plain 
usurpation  of  and  abuse  of  judicial  func- 
tions." Prohibition  lies  from  a  superior  to 
an  Inferior  court  or  an  Inferior  board  or 
tribunal  having  Judicial  or  quasi  Judicial 
powers,  to  prevent  any  act  on  Its  part  In  ex- 
cess of  Its  jurisdiction.  Its  office  Is  to  super- 
vise the  action  of  such  Inferior  tribunals  by 
confining  them  within  their  respective  juris- 
dictions. Hence  It  must  always  be  awarded 
against  such  court  and  the  parties  unlaw- 
fully proceeding  In  It,  and  not  against  pri- 
vate individuals  only,  as  In  this  case,  where 
It  could  perform  no  function  other  than  the 
determination  of  controversies  between  ad- 
verse claimants  to  an  office,  or  to  property, 
or  enforce  performance  of  a  duty,  vindicate 
a  right,  or  redress  a  wrong.  In  contests  be- 
tween individuals  other  remedies  which  the 
law  affords  must  be  resorted  to.  They  can- 
not claim  the  benefit  of  one  which  has  been 
provided  for  the  sole  purpose  of  preventing 
courts  from  acting  without,  or  In  excess  of, 
jurisdiction;  nor  can  a  superior  court,  having 
power  to  award  the  writ,  properly  use  It  for 
any  purpose  other  than  that  of  supervising 
inferior  courts  as  aforesaid.  Whether  a  cir- 
cuit court,  by  awarding  It  when  it  does  not 
lie  merely  because  not  a  proper  remedy,  acts 
without  Jurisdiction,  or  In  excess  of  its  Juris- 
diction, need  not  be  decided  here,  for  In  en- 
tertaining the  petition  and  Issuing  the  rule 
the  judge  of  the  circuit  court  acted  upon 
and  Interfered  with  a  matter  over  which  he 
had  no  Jurisdiction,  and  could  not  obtain 
Jurisdiction  by  means  of  the  petition  filed. 
The  election  and  qualification  of  municipal 
officers  are  matters  of  which.  In  the  first  in- 
stance, the  council  of  the  city,  town,  or  vil- 
lage has  sole  and  exclusive  cognizance,  with- 
in the  limitations  prescribed  by  law.  Oode 
1899,  c.  47,  §9  19-23.  Should  It  decide  erro- 
neously, there  Is  appellate,  but  not  original. 
Jurisdiction  In  the  circuit  court;  and  If  that 
court,  by  means  of  an  Injunction  or  writ  of 
prohibition,  attempts  to  assert  Its  original 
Jurisdiction  In  respect  to  such  matter  while 
It  Is  pending  In  the  council,  or  after  the 
council  has  declared  the  result,  it  acts  with- 
out Jurisdiction  for  three  reasons:  First 
The  subject-matter  has  not  been  brought 
within  Its  cognizance  by  any  process  which 
the  law  has  appointed  for  the  purpose.  Sec- 
ond. It  Is  attempting  to  assert  its  original 
Jurisdiction  In  respect  to  a  matter  of  which 
another  court  has  already  taken  jurisdiction. 
Third.  The  law  has  not  conferred  upon  cir- 
cuit courts  original  Jurisdiction  of  election 
contests  and  recounts  of  election  returns, 
but  only  appellate  Jurisdiction  by  means  of 
certiorari  In  the  former,  and  certiorari  or 
mandamus  In  the  latter.  The  principles  an- 
pounced  and  applied  in  Swlnburn  v.  Smith* 


15  W.  Va.  483,  County  Court  v.  Boreman,  34 
W.  Va.  87,  11  S.  E.  747,  and  County  Court  v. 
Armstrong,  34  W.  Va.  326,  12  S.  E.  488, 
seem  to  fully  support  the  views  here  ex- 
pressed.   , 

In  deciding  that  the  circuit  court  Is  acting 
without  Jurisdiction,  the  law  conferring  orig- 
inal Jurisdiction  by  mandamus  and  quo  war- 
ranto In  respect  to  claimants  of  offices  has 
not  been  overlooked.  Mandamus  lies  to  re- 
store to  office  one  who  has  been  illegally 
ousted.  Dew  v.  Judges,  3  Hen.  &  M.  1,  3 
Am.  Dec.  639;  Lewis  v.  Whittle,  77  Va.  415. 
Quo  warranto  lies  to  try  and  determine  the 
light  to  an  office;  but  It  goes  against  one 
who  is  In  office,  not  to  prevent  a  person  from 
taking  an  office.  State  v.  Shank,  36  W.  Va. 
223,  14  S.  E.  1001;  State  v.  Matthews,  44 
W.  Va.  372,  29  S.  E.  094;  Kllpatrlck  v. 
Smith,  77  Va.  347.  But  in  these  cases  the 
process  by  which  the  subject-matter  is 
brought  within  the  jurisdiction  of  the  court 
is  authorized  and  given  by  law  for  that 
purpose.  To  sustain  its  action  a  court  must 
have  not  only  capacity  to  hear  and  deter- 
ndne  causes  of  the  class  to  which  a  given 
cause  belongs,  but  actual  cognizance  of  it, 
obtained  by  requisite  process  and  pleadings. 
Penna.  R.  R.  Co.  v  Rogers,  52  W.  Va.  450, 
44  S.  E.  300,  62  L.  R.  A.  178;  Railway  Co.  v. 
Wright,  50  W.  Va.  653,  41  S.  E.  147;  Ensign 
Co.  V.  Carroll.  30  W.  Va.  533,  4  S.  B.  782. 
In  its  very  nature  prohibition  is  an  Improper 
proceeding  by  which  to  determine  the  title 
to  an  office.  If  it  could  go  against  a  person 
in  office,  the  writ  would  ipso  facto  stop  the 
exercise  of  the  functions  of  the  office  before 
an  adjudication  of  the  right  of  the  defendant 
to  hold  it.  If  awarded  against  a  person  out 
of  office  to  prevent  him  from  assuming  its 
duties,  its  effect  would  be,  in  some  instan- 
ces, to  leave  the  office  vacant  pending  the 
controversy.  Thus  the  efficiency  of  the  pub- 
lic service  would  be  impaired,  and  the  state 
left  without  officers  to  execute  the  laws. 
Everything  would  be  within  the  power  of  the 
courts.  Board  of  Education  v.  Holt  (W. 
Va.)  46  S.  E.  134.  A  mandamus  to  restore 
a  person  to  an  office  from  which  he  has  been 
illegally  ousted  works  no  interruption  of  the 
exercise  of  the  functions  of  the  office.  It 
puts  the  ousted  officer  in,  and  thereby  inci- 
dentally ousts  the  Intruder,  who  has  not 
been  prevented  from  performing  the  duties 
of  the  office  until  the  very  moment  of  the 
reinstatement  of  the  rightful  Incumbent. 
Upon  a  quo  warranto  calling  upon  the  oc- 
cupant of  the  office  to  show  by  what  right  he 
exercises  its  powers  he  continues  to  dis- 
charge its  duties  until  the  question  of  his 
right  to  the  office  has  been  determined. 
High,  Ex.  Leg.  Rem.  §  594.  The  law  has 
wisely  withheld  from  the  courts  any  writ  by 
which  to  vacate  offices  in  advance  of  judi- 
cial determination  of  cause  of  removal  coup- 
led with  the  power  of  removal,  and  the  use 
of  the  writ  of  prohibition  in  such  cases  as 
this  clearly  contravenes  this  great  principle 
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of  public  policy  and  natural  right.  Henc^ 
the  courts,  by  using  it,  obtain  no  Jurlsdie- 
tlon  of  controversies  of  the  kind  presented, 
because  the  ineyitable  effect  of  its  use  is  to 
do  that  which  the  court  has  no  power  to  do. 
For  the  foregoing  reasons  the  writ  of  pro- 
hihitloii  aM>lied  for  will  be  granted. 


(56  W.  Ta.  4M) 

TURK  ▼.  SHEIN. 

(BuprenM  Court  of  Appeals  of  West  Virginia. 

March  29,  1904.) 

SBT-OFP— WHEN    ALLOWED— NONSUIT—BEIll- 
STATElfENT— APPEABANCB— BFrBCT. 

1.  On  the  28th  day  of  March,  1898,  S.  brought 
his  action  against  T.,  before  a  justice,  on  a  store 
account  for  S2.60.  On  the  same  day  T.  paid  to 
the  justice  the  $2.60  and  costs,  and  the  action 
was  dismissed,  and  at  the  same  time  T.  com- 
menced his  action  against  8.  for  |100  loaned 
money.  8.  answered  the  action  of  T.  that,  as 
the  claim  of  plaintiff  existed  at  the  time  the  ac- 
tion of  8.  was  brought,  and  plaintiff  failed  to 
assert  same  in  said  action  as  a  set-off  or  other- 
yv^iee,  he  was  precluded  under  section  55,  c  50, 
Oode  1899,^  from  maintaining  his  action  for  its 
recovery. 

EM,  neither  of  the  claims  haylnff  been  liti- 
gated to  final  judgment,  the  claim  of  T.  is  not 
affected  by  said  section  55. 

2.  When  a  plaintiff  has  suffered  a  nonsuit,  with 
leave  to  reinstate  his  action  "within  the  time 
prescribed  by  law,  by  payment  of  all  costs,** 
etc  On  payment  of  all  costs  by  and  on  mo- 
tion of  plaintiff,  the  nonsuit  was  set  aside  and 
the  cause  reinstated,  without  notice  to  defend- 
ant, who  appeared  generally  and  moved  to  dis- 
miss the  action  for  want  of  such  notice. 

HeUp  not  error  to  refuse  to  dismiss,  as  by  gen- 
eral appearance  defendant  waived  notice. 
(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  Mingo  County;  E. 
B.  Doolittle,  Judge. 

Action  by  John  Turk  against  8.  Shein. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

8heppard  &.  Goodykoontz,  for  plaintifC  in 
error.  H.  K.  8humate,  for  defendant  in  er- 
iror. 

McWHORTER,  J.  John  Turk  brought  his 
action  before  Justice  White,  of  Mingo  county, 
for  9100,  the  money  due  on  contract,  against 
S.  Sbeln.  The  case  was  tried  on  April  2, 
1806,  and  Judgment  rendered  in  favor  of 
plaintiff  for  $100  and  costs.  Shein  obtained 
a  writ  of  certiorari  removing  the  cause  to 
the  circuit  court  of  Mingo  county.  On  May 
5,  1808,  plaintiff  moved  to  dismiss  the  cer- 
tiorari as  having  been  improvidently  award- 
ed, which  motion  was  overruled,  but  no  ex- 
ception taken.  The  court  then  set  aside  the 
verdict  of  the  Jury  and  Judgment  of  the  Jus- 
tice, and  retained  the  case  for  trial.  On  the 
6th  of  September,  1898,  the  plaintiff  faiUng 
to  prosecute  his  suit,  nonsuit  was  entered, 
-vrith  leave  to  reinstate  within  the  time  re- 
quired by  law.  On  the  9th  of  January,  1809, 
rrurk  had  the  case  reinstated  by  paying  the 
costs  of  the  nonsuit  The  court  set  aside 
the  nonsuit  On  the  18th  of  May,  1900,  Shein 
appeared  by  counsel  and  moved  to  dismiss 


tlie  action  because  the  case  was  reinstated 
without  notice  having  been  given  as  required 
by  section  12,  c.  127,  Code.  The  motion  was 
overruled  by  the  court,  to  which  ruling  de- 
fendant excepted.  Shein  then  objected  to 
any  further  proceedings  being  taken  in  the 
action,  which  objection  was  overruled  by  the 
court,  to  which  ruling  the  defendant  except- 
ed. A  Jury  was  impaneled,  and  returned  a 
verdict  of  $112.50  for  plaintiff.  The  defend- 
ant moved  to  set  aside  the  verdict,  which 
motion  was  overruled,  and  Judgment  entered 
thereon.  The  defendant  took  three  bills  of 
exceptions  to  the  rulings  of  the  court,  which 
were  signed,  sealed,  and  saved  to  him,  and 
made  a  part  of  the  record. 

Bill  of  exceptions  No.  1  relates  to  certain 
evidence  admitted  on  the  part  of  the  plain- 
tiff, and  objected  and  excepted  to  by  the 
defendant  The  first  mentioned  and  pointed 
out  in  the  bill  of  exertions  is  a  question 
propounded  to  plaintiff,  with  answer  thereto, 
"Have  ^ou  ever  been  sued  before  Shein  sued 
yon?'  His  answer  was,  "No,  sir.**  And  the 
further  testimony  excepted  to  was  that  of 
witness  Sarah  Tackett,  where  the  question  is 
asked,  *Do  you  know  of  him  [meaning  Turk] 
coming  up  tbere  in  1896—1  mean  about 
Christmas  of  that  year— to  get  any  monej 
out  of  his  trunk?  A.  Yes,  sir;  he  came  up 
there  and  took  out  of  his  trunk  a  right  smart 
roll  of  mon^;  I  don't  know  how  much,  and 
someone  asked  him  what  he  was—  Q.  Mrs. 
Tackett,  at  the  time  Mr.  Turk  took  out  this 
money  out  of  his  trunk,  did  you  hear  him 
make  any  statement  as  to  what  he  intended 
to  do  with  it— what  his  intentions  were  for 
getting  it?  A.  Yes,  sir;  he  said  he  was  go- 
ing to  take  it  to  Mr.  Shein."  To  which  ques- 
tions and  answers  defendant  objected  and 
excepted.  It  is  claimed  by  counsel  for  Turk 
that  these  questions  and  answers  of  Mrs. 
Tackett  were  a  part  of  the  res  gestse.  The 
question  asked  of  plaintiff,  whether  he  had 
ever  been  sued  before  Shein  sued  him,  was 
immaterial  and  irrelevant,  and  should  not 
have  been  asked  or  answered,  but  we  can- 
not see  how  it  could  have  influenced  the 
Jury  or  prejudiced  the  defendant,  and,  while 
it  was  error,  it  is  not  reversible  error.  The 
testimony  of  witness  Tackett  is  calculated  to 
influence  the  Jury,  and,  being  incompetent, 
should  not  have  been  admitted.  Counsel  for 
defendant  in  error  contends  that  what  Turk 
said,  as  related  by  Mrs.  Tackett  on  taking 
the  money  out  of  his  trunk,  was  a  part  of 
the  res  gestoe,  and  properly  admitted,  and 
cites  the  case  of  Mayes  v.  Power  (Ga.)  4  S. 
£.  681,  in  support  of  his  contention.  In  that 
case  the  defendant  called  to  plaintiff's  intes- 
tate across  the  river;  he  went  across  the 
river  to  the  defendant;  they  had  some  con- 
versation together;  he  returned  to  his  house, 
and  got  his  wife  to  count  him  out  a  sum  of 
money;  stated  that  he  was  going  to  lend  it 
to  the  defendant;  he  took  the  money  with 
him,  went  back  across  the  river,  and  was 
seen  to  hand  something  to  the  defendant  snd 


2M 


47  SOUTHBASTBRN  BEPOBTBUL 


(W.Va. 


on  hlfl  retam  bade  hit  family  remember  that 
defendant  had  got  said  snm  of  money,  and 
to  get  the  book  and  he  woold  charge  It  This 
transaction  seems  to  have  taken  place  in 
Tlew  of  the  family,  and  all  In  a  yery  short 
time;  was  really  one  single  transaction;  while 
In  the  case  at  bar  there  Is  no  immediate  con- 
nection. Indeed  no  connection  at  all;  it  might 
have  been  days  before  or  days  after,  accord- 
ing to  the  evidence,  between  the  act  of  get- 
ting the  money  from  the  trunk  by  the  plain- 
tiff and  passing  the  same  over  to  the  de- 
fendant The  witness  Mrs.  Tackett  saw 
nothing  further  than  the  taking  of  the  money 
from  the  trunk,  as  she  said,  "a  right  smart 
roll  of  money."  She  did  not  know  how  much. 
It  does  not  appear  whether  or  not  this  was 
on  the  same  day  that  he  claims  to  have  given 
the  money  to  Shein.  Indeed,  he  does  not 
pretend  to  fix  the  day  on  which  he  let  Shein 
have  the  money.  If  he  had  gone,  directly 
after  taking  the  money  from  his  trunk,  and 
had  been  seen  by  Mrs.  Tackett  to  hand  some- 
thing to  Shein,  even  though  he  did  not  re- 
turn and  Say  anything  further  to  her  or  In 
her  presence  about  it,  the  case  dted  would 
perhaps  have  been  applicable.  Several  other 
cases  are  dted  by  the  defendant  in  error, 
but  that  of  Mayes  v.  Power  is  their  main 
reliance,  and,  while  it  is  a  much  stronger 
case  than  the  case  at  bar,  yet  It  was  evi- 
dently regarded  by  the  court  as  by  no  means 
conclusive  of  the  fact  of  the  loaning  of  mon- 
ey, but  as  a  circumstance  tending  to  prove 
it,  to  be  considered  by  the  jury.  The  court 
says:  "We  think  that  what  Power  said  at 
the  time  was  admissible  as  a  part  of  the 
res  gestfe,  and  these  statements  of  Power, 
coupled  with  the  fact  that  he  was  seen  to 
return  across  the  river  and  hand  something 
to  Mayes,  were  sufficient  to  authorize  the 
jury  to  conclude  he  had  let  Mayes  have  the 
money/*  It  is  there  further  said:  "Bishop 
swore  that  Power  had  before  dealt  with 
Mayes  in  the  same  way,  taking  no  notes  for 
the  money:  and  this,  we  think,  was  com- 
petent evidence."  The  evidence  of  Mrs.  Tack- 
ett, of  the  plaintiff  taking  the  money  from 
the  trunk  and  making  the  statement  that  he 
was  going  to  let  Shein  have  it  is  not  coupled 
with  any  fact  related  with  the  act  of  Turk 
turning  the  money  over  to  Shein,  so  as  to 
make  it  a  part  of  the  res  gestse,  and  It  was 
improperly  admitted  as  evidence. 

Bill  of  exceptions  No.  2  is  to  the  refusal 
of  the  court  to  give  to  the  jury  the  following 
Instruction:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  in  this 
case  that  the  defendant  Shein,  borrowed  the 
f  100  in  controversy  from  the  plaintiff,  Turk, 
and  that  afterwards  a  suit  was  brought  by 
the. defendant  Shein,  against  the  plaintiff, 
Turk,  upon  a  store  account  of  $2.60,  and  the 
plaintiff  was  personally  served  with  process, 
or  appeared  and  answered  the  action,  and  If 
they  further  find  that  the  $100  in  controversy 
was  due  the  plaintiff,  Turk,  at  the  time  the 
action  was  brought  by  Shein  against  Turk. 


then  the  jury  should  find  for  the  defendant 
Shein,  In  this  action."  This  instruction  Is 
based  upon  section  55,  c.  50,  Code  1899,  wh^re 
It  is  provided  that:  "If  the  defendant  at  the 
time  the  plaintiff's  action  is  comm^oed,  has 
any  credit  or  set-off  or  claim  to  allege  In  de- 
fense or  reduction  of  the  plaintiff's  demand, 
and  be  personally  served  with  process  in  the 
suit  or  appear  and  answer  the  action  he  shall 
produce  the  same  with  his  evidence  in  sup- 
port thereof  In  the  cause  or  be  forever  pre- 
cluded from  maintaining  any  action  for  the 
recovery  thereof."  The  defendant  proved  by 
the  justice,  M.  Z.  White,  the  bringing  of  the 
suit  by  Shein  against  Turk  for  the  $2.00,.  and 
introduced  the  papers  In  the  cause;  but  it 
was  shown  by  Whitens  testimony  that  the  de- 
fendant in  the  cause,  Turk,  paid  him  the 
amount  of  the  claim  and  the  costs  on  the 
same  day  the  writ  in  the  case  was  issued,  so 
the  case  was  ended  the  day  it  was  brought, 
the  28th  day  of  March,  1898,  the  summons 
beginning  the  suit  was  Issned  on  that  day,  re- 
turnable on  the  2d  day  of  April,  1898,  so  that 
the  matters  were  not  litigated  at  all.  In 
Blley  V.  Jarvis,  43  W.  Va.  43.  26  S.  B.  868, 
(Syl.,  point  6),  "A  plto  of  res  judicata  must 
show  that  the  former  judgment  was  on  the 
merits."  At  page  47,  43  W.  Va.,  and  page 
367,  26  S.  E.,  it  is  said  In  the  opinion  of  Hie 
court:  "Appellants  complain  of  the  rejection 
of  two  pleas.  One  was  a  plea  of  res  judi- 
cata, based  on  a  judgment  of  a  justice  for 
some  cause  in  favor  of  defendants.  It  is 
faulty,  because  It  does  not  in  any  way  show 
that  the  dismissal  of  the  suit  before  the  jus- 
tice was  on  the  merits,  so  as  to  be  a  bar  to 
a  second  suit;  for,  if  it  was  a  nonsuit  or  any 
other  of  many  causes  not  precluding  another 
suit  it  would  not  bar.  1  Bart  Law  Prac. 
534,  535:  7  Bob.  Prac.  221;  1  Greenl.  Et.  $ 
530;  Burgess  v.  Sugg,  2  Stew.  &  P.  341.  A 
plea  should  aver  that  the  decision  was  on  the 
merits,  or  it  should  at  least  appear  by  the 
record  vouched."  It  appears  from  the  record 
that  there  was  no  litigation  between  the  par- 
ties on  this  claim  of  $2.60,  and  section  55  can 
only  apply  after  matters  between  the  parties 
have  been  litigated.  The  court  did  not  err 
in  refusing  to  give  the  instruction. 

The  third  bill  of  exceptions  claims  that 
the  court  erred  in  not  setting  aside  the  ver- 
dict and  granting  the  defendant  a  new  trial, 
first  because  the  said  verdict  was  contrary  to 
the  law  and  the  evidence,  and,  second,  third, 
and  fifth,  because  of  the  matters  set  out  in 
the  first  and  second  bills  of  exceptions,  and, 
fourth,  "because  the  court  erred  In  failing  to 
strike  this  cause  from  the  docket  and  pro- 
ceeding to  trial  herein."  The  plaintiff  suf- 
fered a  nonsuit  on  the  6th  day  of  September, 
1898^  for  failure  to  prosecute  his  suit  In  the 
order  of  the  nonsuit  leave  was  granted  to  the 
defendant  to  reinstate  within  the  time  pre- 
scribed by  law  upon  payment  of  all  costs. 
The  cause  was  reinstated  on  motion  of  plain- 
tiff, and  the  payment  of  all  costs  by  him  on 
the  9th  day  of  January,  1899.    On  the  18th 
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day  of  May,  1800»  tbe  defendant  appeared 
and  moved  to  dlsmlaa  the  action,  which  mo- 
tion l)eing  overruled,  the  defendant  objected 
to  any  farther  iMroceedings  being  taken  in  the 
action,  which  objection  was  also  overruled, 
and  the  cause  proceeded  to  trial,  a  Jury  being 
impaneled.  The  reinstatement  of  the  case 
without  notice  entitied  the  defendant  to  a 
cointinuance^  if  asked  for,  and,  not  haying 
asked  it,  he  was  presumed  to  have  waived  his 
right  to  continuance.  The  general  appear- 
ance of  defendant  in  the  case  after  reinstate- 
mmt  is  a  waiver  of  the  notice. 

Qusere:  Whether  a  special  appearance  of 
defendant  tcfg  the  purpose,  only,  of  moving 
the  dismissal  of  the  case  because  reinstated 
without  the  notice  provided  by  statute,  would 
have  required  its  dismissal. 

For  the  reasons  stated,  the  Judgment  of 
the  court  is  reversed,  the  verdict  set  aside, 
and  the  cause  remanded  to  the  circuit  court 
of  Mingo  county  for  a  new  trial  to  be  haA 
tiiendn. 


(K  W.  Vb.  442) 

STARR  et  al.  v.  SAMPSBLLB    et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29,  190i.) 

posnErrsD  ulnds—saix—sohool  tund— pbo- 

CXiniHO  IN  SQUITT— DSOBSB— SAIJB  FOB 
TAXES— BEOKlfFTION. 

1.  A  proceeding  Instituted  and  prosecuted  by  a 
commisBloner  of  school  lands,  under  chapter  106 
of  the  Oode  of  1890,  for  the  sale  of  forfeited 
lands  for  the  benefit  of  the  school  fund,  is  a 
judicial  proceeding— ft  suit  in  chancery — and 
must  be  commenced  as  provided  in  chapter  124 
of  the  Oode,  and  proceeded  in,  heard,  and  de- 
termined in  the  same  manner  and  in  all  respects 
as  other  suits  in  chancery  are  brought,  prose- 
cuted, and  proceeded  in,  and  is  subject  to  tiie 
same  rules  of  chancery  practice  as  other  suits  in 
chancery,  except  as  otherwise  provided  by  said 
chapter. 

2.  Such  suit  Is  in  the  nature  of  a  proceeding 
asainst  the  land  itself,  and  a  sale  thereunder, 
when  completed,  is  prima  fade  evidence  of  the 
forfeiture  of  the  land,  against  all  persons  whom- 
soever. 

3.  If  a  final  decree  be  made  and  entered  by  the 
circuit  court  in  such  proceeding,  it  having  at 
the  tfane  jurisdiction  to  make  and  enter  such  de- 
cree, no  error  in  Its  proceedinzs  which  does  not 
affect  its  jurisdiction  will  render  the  proceeding 
void;  nor  can  such  error  be  considered  when 
the  decree  Is  collaterally  brought  in  question. 

4.  Section  80  of  chapter  81  of  the  Code  o( 
1899,  providing  for  the  redemption  by  persons 
under  disability  of  lands  sold  by  the  sheriff  for 
delinquent  taxes  charged  thereon,  applies  to 
sales  made  to  individuals,  and  not  t9  safes  made 
to  the  state. 

(Syllabus  by  the  Court. 

Appeal  from  Circuit  Court,  Mingo  County; 
B.  S.  Doolittle,  Judgfe. 

Action  by  Samuel  Starr  and  others  against 
L.  A.  Sampselle  and  others.  Decree  for  de- 
fendants.   Plaintiffs  appeal.    Affirmed. 

H.  K.  Shumate,  for  appellants.  J.  B.  Wil- 
kinson and  L.  A  Sampselle,  for  appellees. 

MXUiEm,  J.  On  the  18th  day  of  January, 
1S87.  James' Starr,  8r.,  by  his  deed  of  that 


date,  conveyed  to  his  grandsons,  Charles 
Starr,  Samuel  Starr,  Allen  Starr,  and  John 
H.  Starr,  who  were  the  sons  of  James  Starr, 
Jr.,  a  certain  tract  of  land,  situate  In  Mingc 
county,  described  in  the  deed  as  containing 
290  acres,  but  which  in  fact  contains  419 
acres.  At  the  date  of  the  conveyance  each 
of  the  said  grantees  was  a  minor.  In  1892 
Charles  Starr  died  intestate,  without  issue; 
leaving  said  James  Starr,  Jr.,  his  father, 
his  only  heir  at  law.  By  his  deed,  bearing 
date  on  the  16tii  day  of  February,  189^  said 
James  Starr,  Jr.,  conveyed  to  his  wife,  Har- 
riett Starr,  a  tract  of  260  acres  of  land,  which 
the  bill  alleges  to  be  a  conveyance  of  the  in- 
terest of  said  James  Starr,  Jr.,  in  and  to  the 
tract  of  land  first  above  mentioned.  Said 
James  Starr,  Jr.,  died  intestate  in  the  year 
1895,  leaving  as  his  only  heirs  at  law  his 
sons,  Samuel  Starr,  Allen  Starr,  and  John  H. 
Starr,  surviving  grantees  in  the  first-named 
deed.  The  land  was  returned  delinquent  for 
the  nonpayment  of  the  taxes  charged  there- 
on for  the  year  1890  in  the  name  of  Charles 
Starr  and  others;  and  at  a  sale  thereof  made 
by  the  sheriff  of  said  county  in  December, 
1891,  for  said  delinquent  taxes,  A.  J.  Shep- 
pard  became  the  purchaser  of  the  land,  which 
v?as  afterwards,  to  wit,  on  the  8d  day  of 
April,  1893,  conveyed  to  him  by  deed  exe- 
cuted by  the  clerk  of  the  county  court  of 
Mingo  county.  On  the  24th  day  of  April, 
1893, 'said  Sheppard,  and  his  wife,  by  their 
deed,  conveyed  an  undivided  half  interest  in 
the  land  to  J.  B.  Ellison;  and  on  tbe  8th 
day  of  August,  1893,  Sheppard  and  wife  con- 
veyed the  other  half  undivided  interest  there- 
in to  C  M.  Turley,  trustee,  for  the  benefit  of 
certain  creditors  of  Sheppard.  By  another 
deed,  bearing  date  on  the  18th  day  of  Sep- 
tember, 1897,  Sheppard  and  wife  conveyed 
an  undivided  interest  in  the  tract  of  land  to 
Ix  A.  Sampselle  and  Robert  Hoyle.  It  does 
not  appear  that  the  land  was  ever  entered  on 
the  landbook  or  charged  with  the  taxes  there- 
on in  the  name  of  A  J.  Sheppard,  jthe  purchas- 
er at  the  tax  sale,  or  that  he  ever  paid  any  of 
the  taxes  charged  or  chargeable  thereon  in 
any  name  for  any  year.  For  the  years  1891 
and  1892  said  land  was  again  returned  de- 
linquent for/  the  nonpayment  of  the  taxes 
charged  thereon  in  the  name  of  Charles 
Starr  and  others,  and  at  a  sale  thereof  made 
by  the  sheriff  of  said  county  in  the  month 
of  November,  1893,  was  sold  to  the  state  for 
said  last-mentioned  delinquent  taxes.  For 
the  taxes  charged  thereon  for  the  year  1893 
in  the  name  of  Charles  Starr  and  others,  the 
sheriff,  in  the  month  of  December,  1895, 
again  sold,  the  land  to  the  state.  It  does  not 
appear  that  the  lands  were  charged  with  the 
taxes  thereon  for  any  of  the  years  mentioned, 
otherwise  than  in  the  name  of  Charles  Starr 
and  others.  The  land  not  having  been  re^ 
deemed  from  the  sale  thereof  to  Sheppard, 
or  the  first  sale  to  the  state^  in  May,  1895, 
it  was  certified  to  the  commissioner  of  school 
lands  of  said  county  as  being  liable  to  be 
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sold  for  tbe  benefit  of  the  school  fond.  Aft- 
erwardB  the  said  commissioner  cansed  a  snit 
to  be  commenced  and  prosecuted  in  the  dr- 
coit  court  of  said  county,  in  the  name  of  the 
state  of  West  Virginia,  for  the  sale  of  that 
and  other  tracts  of  land  in  said  county  for 
the  benefit  of  the  school  fund.  To  the  bill 
filed  in  said  cause,  and  the  proceedings  had 
thereon,  "the  unknown  heirs  of  James 
Starr,  Jr.,  deceased,"  were  made  parties  de- 
fendant At  the  May  term,  1896,  of  said 
court,  said  A.  J.  Sheppard  filed  Ills  peti- 
tion in  said  cause,  setting  up  title  to  and 
claiming  an  interest  in  said  land  by  reason 
of  his  purchase  thereof  at  the  sheriff's  tax 
sale,  and  the  conveyance  to  him  by  the  clerk 
of  the  county  court  as  aforesaid,  and  praying 
to  be  allowed  to  redeem  the  same.  To  this 
petition,  said  Samuel  Starr,  Allen  Starr,  and 
John  H.  Starr,  and  also  Boxle  Runyon,  Sam- 
uel, Allen  J.,  John  H.,  Jr.,  Julia,  Florence, 
and  Dicey,  alleged  cliildren,  and  Edna  Yoke, 
grandchild,  of  said  James  Starr,  Jr.  (they 
being  his  only  heirs  at  law),  were  made 
parties  defendant,  and  answered  the  said 
petition  by  Wells  Goodykoontz,  their  guard- 
ian ad  litem,  duly  appointed  by  the  court 
Said  Harriett  Starr  also  appeared  and  filed 
her  answer  to  the  said  petition,  as  appears 
by  the  record.  Afterwards  such  proceedings 
were  had  in  the  cause,  upon  said  petiticm 
and  answers  thereto,  and  upon  the  report  of 
the  commissioner,  to  whom  the  cause  was 
referred,  that  a  decree  was  made  permitting 
said  Sheppard  and  Harriett  Starr  to  redeem 
the  said  land  from  the  sales  to  the  state  up- 
on the  payment  of  the  amount  of  taxes,  dam- 
ages, interest,  and  costs  due  upon  said  tract 
of  land  to  the  state,  county,  and  districts 
within  30  days  from  the  rising  of  the  court, 
and  in  default  of  such  payment  the  commis- 
sioner of  school  lands  was  authorized  and 
directed  to  sell  the  land  to  the  highest  bid- 
der. Sheppard  and  Harriett  Starr,  and  each 
of  them,  failed  to  make  the  payment  required 
of  them  as  aforesaid  for  the  redemption  of 
said  land.  Afterwards  a  sale  of  the  land 
was  made  under  the  decree,  at  which  on 
the  9th  day  of  January,  1899,  said  L.  A. 
Sampselle  became  the  purchaser  at  the  price 
of  |40O,  and,  there  being  no  exceptions  to 
the  sale,  the  same  was  in  all  respects  ap- 
proved and  confirmed  by  the  court 

On  the  21st  day  of  March,  1899,  said  Sam- 
uel Starr,  Allen  Starr,  and  John  H.  Starr 
Instituted  their  suit  in  equity  in  said  cir- 
cuit court  against  said  L.  A.  Sampselle,  A. 
J.  Sheppard,  J.  B.  Ellison,  Harriett  Starr, 
and  others;  the  said  Samuel  Starr  having, 
as  he  alleges,  attained  his  majority  within 
one  year  next  before  that  date,  and  said 
cause,  as  to  said  Allen  and  John  H.  Starr,  in- 
fants, being  proseaited  in  their  names  by 
Saniuel  Starr,  as  their  next  friend.  The 
plaintiffs,  in  their  bill,  allege  the  facts  sub- 
stantially as  hereinbefore  stated,  and  fur- 
ther aver  that  Samuel  Starr,  Allen  Starr, 
and  John  H.  Starr  are  each  the  owners  of 


one  undivided  fourth  of  said  tract  of  land; 
that  said  Harriett  Starr  owns  the  other  un- 
divided fourth  thereof,  and  also  claims.  In 
addition  thereto,  a  one-half  interest  in  tlie 
land  purchased  by  her  of  defendant  J.  B. 
Ellison.  They  then  charge  that  the  said  tax 
sale  and  tax  deed  to  A.  J.  Sheppard  were  and. 
are  void,  and  passed  no  title  of  the  land  to 
Sheppard,  because  of  various  alleged  irrega- 
larlties  In  the  list  of  delinquent  taxes  for 
which  the  land  was  sold,  and  in  the  proceed- 
ings of  the  sheriff  preceding  said  sale,  all  of 
which  questions  have  been  passed  upon  by 
this  court  in  different  causes,  in  which  ir- 
regularities similar  to  those  so  pointed  out 
have  been  held  to  be  cured  by  the  provisions 
of  chapter  81  of  the  Code  of  1899.  The  plain- 
tiffs claim  that,  if  the  tax  sale  to  Sheppard 
had  been  entirely  regular,  they  would  still 
have  the  right  to  redeem  the  land,  because^ 
at  the  time  said  land  was  returned  delin- 
quent, and  at  the  time  the  deed  therefor  was 
made  by  the  clerk  to  Sheppard^  they  were 
each  under  21  years  of  age;  that  said  Allen 
and  John  H.  are  still  minors;  and  that 
Samuel  has  become  21  years  of  age  within  1 
year  next  preceding  the  institution  of  th^r 
suit  But  they  do  not  allege  that  they,  or 
either  of  them,  have  taken  any  steps  wha1> 
ever  under  section  80  of  chapter  31  of  the 
Code  of  1899  for  the  redemption  of  said  land 
from  the  purchase  thereof  by  Sheppard  as 
aforesaid.  They  also  point  out  irregularities 
in  the  delinquent  list  and  proceedings  relat- 
ing to  the  taxes  charged  on  said  land  and 
returned  delinquent  for  the  years  1891,  1892, 
and  1893,  for  which  it  was  sold  to  the  state 
as  aforesaid,  all  of  which  alleged  defects 
fall  within-  the  curative  provisions  of  the 
statute,  as  is  hereinafter  shown.  They  then 
pray  that  the  deed  for  said  land  made  by  the 
clerk  of  the  county  court  of  Mingo  county  to 
A.  J.  Sheppard  be  set  aside  and  held  for 
naught  as  well  as  the  deeds  from  Shep- 
pard and  vTif  e  to  Ellison  and  Turley,  trustee^ 
respectively;  that  the  proceedings  had  by 
the  state  for  the  sale  of  the  land  for  the  ben- 
efit of  the  school  fund  be  declared  irregular, 
void,  and  of  no  binding  effect  upon  plaintiffs; 
that  the  sale  to  Sampselle  thereunder  be 
set  aside  and  vacated;  and  that  plaintiffs 
may  be  declared  the  owners  of  said  land, 
'and  allowed  to  redeem  the  same  from  any 
forfeiture  thereof;  and  for  general  relief. 
Defendant  Sampselle  filed  his  demurrer  and 
answer  to  the  bill.  In  his  answer  he  ad- 
mits many  of  the  allegations  of  the  bill,  but 
avers  therein  that  at  the  time  of  the  in- 
stitution of  the  suit  by  the  state  for  the  sale 
of  said  tract  of  land  for  the  benefit  of  the 
school  fund  as  aforesaid,  the  state  had  a 
lien  thereon  paramount  and  superior  to  all 
others;  that  the  court  had  jurisdiction  to  en- 
force the  same  in  a  proper  suit  for  the  pur- 
pose; that  there  is  no  error  in  said  suit 
prejudicial  to  the  rights  of  plaiiitiffs;  that 
the  title  to  said  land  vested  in  respondent  bgr 
virtue  of  the  sale  to  him  and  confirmation 
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tbereof  as  aforesaid;  that,  immediately  aft- 
er tiie  conflrmatioD  of  said  sale,  respondent 
entered  upon  and  took  possession  of  said 
tract  of  Iand«  and  was  at  the  time  of  the 
institution  of  said  suit,  and  now  is,  in  the 
actual,  ogen^  notorious,  exclusive,  and  ad- 
Terse  possession  thereof;  and  that  plaintiffs 
did  not  pay  any  of  the  taxes  on  said  land 
In  any  name  for  any  of  the  years  mentioned. 
Upon  the  final  hearing  of  said  cause,  at  its 
September  term,  1902,  the  court  dismissed 
the  plaintiffs'  bill  at  the  costs  of  said  Samuel 
Starr,  and  from  this  decree  the  plaintiffs, 
Samuel  Starr  (in  his  own  right)  and  Allen 
Starr  and  John  H.  Starr  (by  Samuel  Starr, 
their  next  friend),  were  allowed  an  appeal. 
The  bill,  stripped  of  its  unnecessary  recit- 
als and  averments,  may  be  treated  as  a  bill 
by  the  plaintiffs  therein  for  the  redemption 
by  them  of  the  land  sold  by  the  state  under 
the  proceedings  aforesaid  to  Sampselle  for 
tbe  benefit  of  the  school  fund.  Appellants 
say  that,  should  there  not  appear  sufficient 
defects  in  the  proceedings  to  avoid  the  tax 
sales  made  by  the  sheriff,  as  aforesaid,  to 
Sheppard  and  to  the  state,  the  infant  defend- 
ants would  still  have  the  right,  by  their 
cniardlan  or  next  friend,  to  redeem  the  land, 
and  cite  section  30  of  chapter  31  of  the  Code 
of  1899,  which  says:  "Any  infant,  married 
^woman,  or  insane  person,  whose  real  estate 
may  have  been  so  sold  during  such  disability, 
may  redeem  the  same  by  paying  to  the  pur- 
chaser, his  heirs  or  assigns,  within  one  year 
after  the  removal  of  the  disability,  the 
amount  for  which  the  same  was  sold,  with 
the  necessary  charges  incurred  by  the  pur- 
chaser, his  heirs  or  assigns,  in  obtaining  the 
title  under  the  sale,  and  such  additional  tax- 
es on  the  estate  as  may  have  been  paid  by 
the  purchaser,  his  heirs  or  assigns,  and  inter- 
est on  the  said  items  at  the  rate  of  six  per 
centum  per  annum  from  the  time  the  same 
were  paid.  If  any  such  person  own  an  un- 
divided interest  in  the  real  estate  so  sold,  he 
may  redeem  such  interest  in  like  manner,  and 
within  the  same  time,  by  paying  such  pro- 
portion of  the  purchase  money,  charges,  taxes 
and  interest,  as  his  interest  in  the  premises 
Is  to  the  whole  tract  or  part  sold;  but  he 
shall  not  have  the  right  to  redeem  more  than 
bis  own  undivided  interest"  This  section  re- 
fers to  sales  made  to  individuals,  and  not  to 
sales  made  to  the  state.  The  sales  made  to 
the  state,  upon  which  the  school-fund  pro- 
ceeding was  and  is  predicated,  were  for  the 
taxes  charged  upon  said  land  for  the  years 
1891, 1892,  and  1893.  In  that  proceeding,  ap- 
p^lantB  filed  no  petition  asking  permission 
to  redeem  the  land.  Section  17  of  chapter 
106  of  the  Code  of  1899  provides  that  «*the 
former  owner,  his  heirs,  devisees  or  assigns, 
of  any  real  estate  forfeited  for  any  cause  to 
the  state  of  West  Virginia,  may  at  any  time 
during  the  pendency  of  the  suit  for  the  sale 
thereof,  and, before  a  decree  for  the  confirma- 
tlOQ  thereof  has  been  made  and  entered  by 
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the  court,  file  his  petition  therein  in  manner 
and  form  as  provided  in  the  next  preceding 
section  in  relation  to  the  excess  of  the  pro- 
ceeds of  such  sale^  praying  to  be  allowed  to 
redeem  so  much  only  of  such  real  estate  as 
to  which  the  title  still  remains  in  the  state; 
and  upon  the  filing  of  such  petition,  and  up- 
on such  proof  being  made  as  would  entitle 
the  petitioner  to  the  excess  of  the  purchase 
money  of  said  real  estate  if  the  same  had 
been  sold,  the  court  may,  by  a  proper  decree, 
permit  the  petitioner  upon  the  payment  into 
court  or  to  the  commissioner  of  school  lands, 
the  costs,  taxes  and  interest  properly  charge- 
able thereon,  to  be  fixed  by  the  court  in  its 
decree^  to  redeem  the  real  estate  mentioned 
in  his  petition."  There  is  no  saving  in  this 
statute  as  to  persons  under  disability.  Un- 
less there  is  an  express  saving  in  the  statute 
of  limitations,  no  person  will  come  within  its 
exceptions,  and  the  prescribed  limitations  will 
operate  against  persons  under  disabilities 
as  well  as  others.  Jones  v.  Lemon,  26  W.  Va. 
G29;  Wood  on  Llm.  S  252;  Angell  on  lim.  §§ 
194,  476.  It  follows,  therefore,  that  appel- 
lants had  and  have  no  right  to  redeem  the 
land  under  the  last-cited  section  upon  the 
ground  of  Infancy  alone.  Appellants'  suit  is 
a  collateral  attack  upon  the  school-land  pro- 
ceeding. In  Wiant  v.  Hays,  Ck>m'r,  38  W. 
Va.  681,  18  S.  E.  807,  23  L.  R.  A.  82,  it  is 
held  that  a  proceeding  under  chapter  195  of 
the  Code  of  1887  (now  chapter  195  of  the 
Ode  of  1899)  by  a  commissioner  of  school 
lands  for  the  sale  of  forfeited  lands  is  a  Judi- 
cial proceeding,  a  suit,  not  simply  an  admin- 
istrative proceeding.  The  court  may  in  it  al- 
low one  claiming  a  right  to  the  surplus  of  its 
sale  to  file  his  petition  asking  such  surplus 
to  be  paid  to  him.  Hays,  Com'r,  v.  Camden's 
Heirs,  38  W.  Va.  109,  18  S.  SI  461;  Lawson 
v.  Hart,  40  W.  Va.  52,  20  8.  B.  819;  Moore 
v.  McNutt,  41  W.  Va.  695,  24  S.  B.  682;  To- 
kum  V.  Snyder,  42  W.  Va.  357,  26  S.  B.  181; 
King  V.  Mulllns,  171  U.  S.  401,  18  Sup.  CTt. 
925,  43  L.  Bd.  214.  Section  7  of  chapter  105 
of  the  (3ode  of  1899  provides  that  "all  suits 
brought  and  prosecuted  under  the  provisions 
of  this  chapter,  shall  be  commenced  as  pro- 
vided in  chapter  one  hundred  and  twenty- 
four  of  the  Code,  and  proceeded  in,  heard  and 
determined  in  the  same  manner,  and  in  all 
respects  as  other  suits  in  chancery  are 
brought  prosecuted  and  proceeded  in,  and 
shall  be  subject  to  the  same  rules  of  chan- 
cery practice  as  other  suits  in  chancery  in 
the  state  courts  of  this  state,  except  as  here- 
in otherwise  provided."  Section  10  author- 
izes the  circuit  court  to  decree  a  sale  of  such 
lands  as  are  subject  to  sale  for  the  benefit  of 
the  school  fund.  Section  18  declares  that  "in 
every  such  suit  brought  under  the  provisions 
of  this  chapter,  the  court  shall  have  full 
jurisdiction,  power  and  authority  to  hear, 
try  and  determine  all  questions  of  title,  pos- 
session and  boundary  which  may  arise  there 
In,  as  well  as  any  and  all  confiicting  claims 
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wbateyer  to  the  real  estate  in  qaeatlon  aria- 
ing  thereliL"  Section  20  reads  thna:  "Svery 
final  decree  entered  in  any  such  suit  shall  be 
a  bar  to  the  claim  of  every  person  to  the 
real  estate^  or  any  part  of  it  or  any  lien  there- 
on, or  to  the  iMTOceeds  thereof,  who  has  failed 
to  SLppesLT  and  present  his  claim  thereto  as  is 
provided  in  the  sixth  section  of  this  chapter, 
except  as  to  the  excess  of  the  proceeds  of  the 
sale  thereof,  as  provided  in  section  sixteen 
of  this  chapter.  And  except  as  provided  by 
the  last  clause  of  section  seventeen  of  this 
chapter."  By  these  provisions  the  circuit 
court  is  given  complete  equitable  Jurisdiction 
of  the  land  in  controversy,  and  is  required  to 
determine  what  lands  can  be  sold  for  the 
benefit  of  the  school  fund.  Lawson  v.  Hart, 
40  W.  Va.  56,  20  S.  E.  819.  In  Coal  Co.  v. 
Howell,  86  W.  Va.  489,  15  S.  K  214,  it  is 
held  that  ''such  proceeding  is  a  Judicial  one, 
•  in  the  nature  of  a  proceeding  against  the  land 
itself,  and,  when  completed  by  a  sale,  is  pri- 
ma facie  evidence  of  such  forfeiture  against 
all  persons.  •  •  *  The  policy  of  these 
laws  was  to  quiet  titles  as  far  as  possible, 
and  to  convey  a  good  title  under  these  sales 
AS  far  as  the  commonwealth  had  the  means 
of  doing."  On  page  501,  86  W.  Va.,  page  218, 
15  S.  E.,  the  court  says:  "It  is  manifest  from 
the  whole  scope  and  tenor  of  the  acts  on  the 
subject  that  the  regularity  of  the  sale  of  for- 
feited lands  under  the  decree  of  the  court 
was  never  intended  to  be  drawn  in  question 
Jn  any  collateral  proceeding." 

From  a  final  decree  entered  in  such  suit, 
parties  may  appeal  as  in  other  cases.  In 
the  school-land  proceeding  in  question  the 
£ourt  had  Jurisdiction  of  the  subject-matter. 
All  the  parties  in  interest  were  before  the 
court,  "the  unknown  heirs  of  James  Starr, 
Jr.,"  being  defendants  in  the  main  suit;  and 
to  the  said  petition  of  A.  J.  Sheppard,  filed 
therein,  the  said  Samuel,  Allen,  and  John  H. 
Starr  were  made  defendants,  and  filed  their 
answer  thereto  by  their  guardian  ad  litem. 
Harriett  Starr,  as  the  record  recites,  appear- 
ed, and  also  filed  her  answer  to  said  petition. 
Thus  the  court  had  Jurisdiction  not  only  of 
the  subject-matter,  but  also  of  the  parties  in 
interest  The  record  shows  that  the  cause 
was  heard  upon  the  answer  of  the  infant  de- 
fendants by  their  guardian  ad  litem.  The  de- 
cree of  sale  made  therein,  and  under  which 
Sampselle  purchased  the  land,  and  claims  ti- 
tle thereto,  is  not  void.  If  erroneous,  any 
party  in  interest  lias  his  remedy  by  bill  of 
review  or  appeal,  as  in  other  causes  in  eq- 
uity. In  Wandling  v.  Straw,  25  W.  Va.  692, 
it  is  held  that  the  validity  of  a  Judgment  of 
a  court  of  record  cannot  be  collaterally  at- 
tacked on  the  ground  that  the  court  had  no 
Jurisdiction  unless  the  want  of  Jurisdiction 
appears  on  the  face  of  the  record.  The  court, 
on  page  700,  says:  "If  a  court  of  general  Ju- 
risdiction had  Jurisdiction  to  render  the  Judg- 
ment which  it  did  render,  no  error  in  its  pro- 
ceedings which  did  not  affect  its  Jurisdiction 


will  render  the  proceeding  void,  nor  can  such 
error  be  considered  when  the  Judgment  Is  col- 
laterally brought  in  question."  Seo  cases 
therein  cited;  1  Black  on  Judg.  $  270. 

In  one  of  the  two  causes  of  State  v.  McBl- 
downey  (decided  at  the  present  term)  47  S. 
E.  653,  it  is  held  that  no  defect  in  a  sheriff's 
aflldavit  to  a  list  of  sales  of  land  for  taxes 
will  invalidate  a  tax  deed  made  under  chap- 
ter 81  of  the  Code  of  1899.  Phillips  v.  Min- 
ear,  40  W.  Va.  58,  20  S.  E.  924,  and  McGlain 
V.  Batton,  50  W.  Va.  121,  40  S.  E.  609.  so  far 
as  they  hold  to  the  contrary,  are  overruled. 
In  the  other  (47  S.  B.  — )  itis  held  that  the 
failure  to  return  a  list  of  delinquent  lands 
sold  for  taxes  by  the  first  Monday  in  June  is 
not,  under  chapter  31,  §  25,  of  the  Code  of 
1899,  ground  tor  setting  aside  a  sale  either 
to  the  state  or  an  individual.  The  defect  is 
cured  by  that  section.  Expressions  to  the 
contrary  in  McGhee  v.  Sampselle,  47  W.  Va. 
352,  84  S.  E.  815,  disapproved. 

The  curative  provisions  as  to  tax  sales  in 
section  25  of  chapter  81  of  the  Code  of  1899 
apply  to  a  purchase  by  the  state  of  land  sold 
for  taxes.  Point  3  of  the  syllabus  in  McGhee 
V.  Sampselle,  47  W.  Va.  852,  84  &  E.  815,  to 
the  contrary,  Is  overruled. 

There  appears  to  be  no  error  in  the  decree 
complained  of.  It  must  therefore  be  af- 
firmed. 

(K  w.  Va,  461) 
FARMERS'  ft  SHIPPERS'  LEAF  TOBAGCX) 

WAREHOUSE  CO.  v.  PRIDEMORE. 

(Supreme  Oourt  of  Appeals  of  West  Virginia. 

March  29,  1904.) 

jnnaiCBNl>—XIfFOBCEMENl>— INJUNCTION^ 

rOBOED  TB8TIU0 NT— BELIEF  IN  SQ< 

UITT — NEW  TBIAL. 

1.  Ab  a  general  rule,  a  bill  in  equity  based  on 
perjured  testimony  given  at  the  law  trial,  or  on 
false  or  forged  documentary  evidence  intit>duoed 
there,  will  not  be  entertained;  and  the  allega- 
tion that  the  complainant  was  surprised  by  the 
perjary  or  forged  evidence  does  not  change  the 
rule. 

2.  It  is  a  rule  of  law  that  a  i^arty  voluntarily 

eaing  to  trial  does  so  at  his  peril,  and  he  cannot 
ave  a  new  trial  merely  to  give  him  an  oppor- 
tunitv  of  impeaching  the  testimony  of  a  witness 
of  wnich  he  was  apprised  or  could  have  been 
apprised  beforehand,  and  of  the  very  purpose 
for  which  the  witness  was  to  be  called. 

3.  Where  a  complainant  asks  an  injunction 
against  a  judgment,  alleging  in  his  bill  that  he  is 
now  able  to  prove  the  matter  of  his  plea  or  de- 
fense of  the  action  at  law,  which  he  was  un- 
able to  prove  at  the  trial,  but  does  not  allege 
some  reason,  founded  in  fraud,  accident,  mis- 
take, or  some  adventitious  circumstance,  beyond 
his  control,  as  the  cause  of  such  failure  of 
proof,  the  injunction  should  not  be  allowed. 

4.  Points  2,  S,  and  4  of  syllabus  in  BIoss  r. 
Hull,  27  W.  Va.  503,  approved  and  applied. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  CJourt,  Lincoln '  Coun- 
ty;  E.  S.  Doolittle,  Judge. 

Bill  by  the  Fanners*  ft  Shippers'  Leaf 
Tobacco  Warehouse  Company  against  James 
Pridemore.  Decree  for  defendant  Plain 
tiff  appeals.    Affirmed. 
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D.  B.  WUkiBBon,  lAce  Marcom,  and  Gamp- 
bell,  Holt  Sc  Duncan,  for  appellant  C.  W. 
May,  and  Simms  &  Bnslow,  for  appellee. 

MTTJiER,  J.  The  Farmers'  Sc  Shippers' 
Leaf  Tobacco  Warehouse  Company,  a  cor- 
poration formed  and  existing  under  the  laws 
of  the  state  of  Ohio,  and  having  its  princi- 
pal office  and  place  of  business  in  the  city 
of  Cincinnati,  Ohio,  on  the  29th  day  of  May, 
1899,  instituted  its  civil  action  before  J.  a 
Rusk,  a  Justice  in  and  for  the  county  of  Lin- 
coln, in  Carroll  district  thereof,  against 
Jamea  Pridemore^  for  the  recovery  of  the 
amount  due  on  two  contracts  in  writing, 
to  wit,  one  a  i»romlssory  note  of  said  Pride- 
more  to  said  company,  bearing  date  on  the 
2Gth  day  of  March,  1896,  tot  |dO,  payable  00 
days  after  its  date,  with  interest  at  8  per 
cent.,  b^ng  advanced  on  2,000  pounds  of  to- 
bacco to  be  shipped  to  said  company;  and 
the  other  for  |109,  bearing  date  on  the  28th 
day  of  March,  1896,  made  and  payable  as 
aforesaid,  60  days  after  its  date,  with  inter- 
est at  8  per  cent,  also  being  advanced  on 
4,000  pounds  of  tobacco  to  be  shipped  to  the 
company.  Both  instruments  contain  certain 
provlalona  concerning  commissions  to  the 
company  on  the  tobacco.  The  summons 
commencing  the  action  was  made  returnable 
on  the  10th  day  of  June,  1809.  On  that  day 
the  trial  seems  to  have  been  continued  until 
the  8th  day  of  July,  1899,  when,  on  motion 
of  the  plaintilf,  the  trial  was  again  contin- 
ued until  the  29th  day  of  July  following.' 
On  the  day  last  mentioned  the  defendant 
demanded  a  Jury,  whereupon  the  case  was 
further  continued  until  the  31st  day  of  July, 
1899.  A  Jury  was  then  impaneled,  which 
found  and  returned  the  following  verdict: 
"In  the  matter  of  difference  between  the 
plaintiif  and  defendant,  we,  the  Jury,  find 
for  the  defendant  for  the  sum  of  ^23.90." 
Thereupon  D.  E.  Wilkinson,  attorney  for  the 
plaintiff,  who  is  also  counsel  for  appellant 
upon  this  appeal,  requested  the  Justice  to 
suspend  Judgment  up<m  the  verdict  until  8 
o'dock  p.  m.  on  August  1,  1899,  which  was 
done;  and  at  that  time  he  moved  the  Justice 
to  set  aside  the  verdict,  but  the  Justice  re- 
fused to  do  so,  and  then  entered  Judgment 
upon  said  verdict  in  favor  of  Pridemore 
against  the  company  for  $123.90,  with  in- 
terest thereon  until  paid,  and  costs.  The 
transcript  from  the  docket  of  the  Justice 
shows  that  the  plaintiff  tiled  the  two  notes, 
amounting  to  $139,  to  be  credited  with  f  111.- 
56,  and  demanded  Judgment  for  $27.46,  the 
balance  of  principal,  with  proper  interest 
thereon.  The  defendant  filed  his  claim  for 
$128.90  as  a  set-off,  "and,  the  plaintiff  and 
defendant  being  ready  for  trial,"  etc.,  the 
Jurors  were  selected  and  sworn,  and,  having 
heard  the  evidence  and  argument  of  counsel, 
found  the  verdict  aforesaid.  No  appeal  was 
applied  f<Hr  or  taken  by  either  party  from 
the  Judgment  thus  rendered. 

On  the  29th  day  of  November,  1899,  ap- 


pellant, the  plaintiff  in  the  dvil  action,  in- 
stitnted  its  suit  in  chancery  in  the  circuit 
court  of  said  county,  and  on  the  23d  day  of 
the  same  mouth  filed  its  bill  against  said 
Pridemore^  alleging  that  it  carries  on  the 
business  of  commission  merchant  in  the  city 
of  Cincinnati,  Ohio,  and  handles  and  sells 
leaf  tobacco;  that  during  the  year  1895  it . 
handled  and  sold  for  James  Pridemore  & 
Bro.  tobacco  amounting  to  the  net  sum  of 
$1,086.10,  which  sum  it  paid  to  them  in  full 
at  the  dose  of  the  year;  and  that  the  firm 
of  James  Pridemore  &  Bro.  consisted  of  said 
James  Pridemore  and  John  Pridemore. 
Plaintiff  furtlier  says  that  some  of  the  ship- 
ments made  to,  it  during  the  year  1806  by 
James  Pridemore  &  Bro.  were  made  in  the 
name  of  James  Pridemore  individually,  and 
some  in  the  name  of  Pridemore  Bros.;  that 
one  of  said  shipments  of  three  hogsheads  of 
tobacco  was  made  in  the  name  of  James 
Pridemore,  was  received  by  plaintiff  on  the 
21st  day  of  June,  1896,  and  was  sold  by  it 
<m  the  14th  day  of  August,  1895,  the  net  pro- 
ceeds of  which  amounted  to  $161.86,  and  for 
which  shipment  plaintiff  delivered  to  said 
James  Pridemore  a  statement  bearing  date 
on  the  14th  day  of  August,  1896,  and  at  the 
same  time  gave  to  the  firm  of  James  Pride- 
more &  Bro.  credit  therefor  on  its  books; 
and  that  the  amount  thereof  was  paid  in 
full  to  said  James  Pridemore  &  Bro.  within 
the  year  1896,  as  aforesaid.  Plaintiff  also 
alleges  that,  through  its  agent,  it  advanced 
to  James  Pridemore  the  said  sums  repre- 
sented by  said  two  notes  sued  on,  amounting 
to  $139;  that  on  the  17th  day  of  June,  1896, 
it  received  from  James  Pridemore  two  hogs- 
heads of  leaf  tobacco,  which  it  on  the  2d  day 
of  December  following  sold  for  the  net  sum 
of  $111.66,  and  gave  credit  for  that  amount 
on  the  said  notes,  leaving  a  balance  due 
thereon  of  $27.46  principal.  It  Is  further 
averred  that  said  Judgment  is  eironeous; 
that,  instead  thereof,  plaintiff  should  have 
recovered  a  Judgment  against  the  defendant 
for  said  balance  of  $27.46,  with  interest; 
that  said  Judgment  was  obtained  through 
fk-aud,  undue  means,  and  false  testimony; 
that  on  the  trial  of  said  action  said  James 
Pridemore  ihtroduced  said  statement  of  the 
three  hogsheads  of  tobacco  shipped  in  his 
name  in  the  year  1896,  which  amounted  to 
the  sum  of  $161.36,  as  aforesaid,  and  which 
sum  had  been  credited  to  said  James  Pride- 
more &  Bro.  and  paid  to  them  in  full  in  the 
year  1895,  as  aforesaid;  that  the  date  of  said 
statement  had  been  changed  from  August 
14,  1895,  to  August  14,  1896;  that  the  state- 
ment was  admitted  as  evidence  on  the  said 
trial;  that  said  James  Pridemore  testified 
before  the  Jury  that  the  said  three  hogs- 
heads of  tobacco  mentioned  in  the  statement 
had  been  shipped  to  the  plaintiff  in  1896  in 
his  own  name,  and  that  he  had  received  the 
said  statement  in  August,  189&  Plaintiff 
further  alleges  that  the  change  of  the  date 
of  the  statement  relating  to  the  three  hogs* 
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heads  of  tobacco  was  and  is  a  forgery 
against  it,  and  to  its  prejudice;  that  the  tes^ 
timony  of  Pridemore  was  and  is  untrue;  that 
said  Pridemore  introduced  further  evidence 
on  the  trial  that  he  had  shipped  in  the  year 
1896  five  hogsheads  of  tobacco  to  plaintiff* 
and  that  he  had  been  credited  with  only 
two  of  them,  amounting  to  the  net  sum  of 
$111.55,  and  that  the  other  three  hogsheads 
were  represented  in  the  statement  aforesaid 
for  $151.35.  Plaintiff  also  alleges  that  it  had 
no  notice  whatever  of  any  defense  to  its  de- 
mand against  Pridemore  until  after  it  had 
closed  its  evidence  on  the  trial,  except  the 
bare  claim  of  $151.35  for  tobacco;  that  the 
introduction  of  the  forged  statement  afore- 
said for  the  three  hogsheads  of  tobacco, 
amounting  to  $151.35,  purporting  to  have 
been  made  by  plaintUf  on  the  14th  day  of 
August,  1896,  was  a  surprise  to  plaintiff; 
that  It  had  no  means  then  at  hand  by  which 
to  discover  the  fraud  which  Pridemore  was 
attempting  to  perpetrate  and  did  thereby 
perpetrate  on  the  plaintiff;  and  that  the 
firaud  thus  perpetrated  on  the  plaintiff  by 
reason  of  this  forged  statement  was  not  dis- 
covered by  it  until  several  days  thereafter, 
when  it  was  too  late  for  any  relief  at  law 
against  the  fraud.  The  plaintiff  also  avers 
that  It  did  not  receive  during  the  year  1896 
any  shipments  in  the  name  of  James  Pride- 
more, except  the  two  hogsheads  of  tobacco, 
the  proceeds  of  the  sale  of  which  amounted 
to  said  $111.55,  and  which  sum  was  credited 
to  him  as  aforesaid;  that  after  the  time 
had  expired  in  which  an  appeal  could  have 
been  taken  from  said  Judgment,  or  to  move 
for  a  new  trial  of  the  action  upon  the  ground 
of  newly  discovered  evidence,  it  learned  the 
fact  that  said  James  Pridemore  had  shipped 
two  hogsheads  of  tobacco  during  the  year 
1896,  other  than  the  two  for  which  he  had 
been  given  credit  as  aforesaid,  in  the  name 
of  W.  Vickers,  his  brother-in-law;  that  plain- 
tiff had  paid  to  Vickers  the  net  proceeds  of 
the  sale  of  said  two  hogsheads;  that  plaintiff 
was  at  the  time  of  said  Judgment  entirely 
Ignorant  of  the  fact  that  said  tobacco  was 
the  property  of  Pridemore;  that,  if  Pride- 
more shipped  to  plaintiff  any  other  hogs- 
heads of  tobacco  during  the  year  1896,  such 
shipment  was  made  in  the  name  of  some  per- 
son other  than  himself;  that,  if  Pridemore 
shipped  the  other  hogshead  during  the  year 
1896,  it  was  shipped  in  the  name  of  some 
other  person,  to  the  plaintiff  at  that  time  un- 
known; that  it  did  not  know  until  the  time 
to  move  for  a  new  trial,  and  until  the  time 
to  take  an  appeal  had  elapsed,  that  the  said 
two  hogsheads  of  tobacco  had  been  shipped 
In  the  name  of  Vickers,  as  aforesaid;  that 
plaintiff  did  not  have  any  means  of  ascer- 
taining that  fact  prior  to  said  trial;  and 
that  it  could  not,  by  the  use  of  due  diligence, 
have  ascertained  such  fact  before  said  trial 
and  rendition  of  Judgment  as  aforesaid. 
Plaintiff  further  charges  that  the  testimony 
of  said  James  Pridemore  as  to  the  shipment 


of  the  three  hogsheads  of  tobacco  mentioned 
in  said  forged  statement  was  absolutely 
false;  that  the  alteration  of  the  date  of 
the  statement  aforesaid  by  James  Pridemore 
from  1895  to  1896  was  and  is  a  forgery* 
which  the  said  James  Pridemore  willfully 
committed,  with  the  specific  intent  to  de- 
fraud the  plaintiff  thereby;  that  the  Judg- 
ment rendered  by  the  Justice  as  aforesaid 
against  plaintiff  was  and  is  a  fraud  against 
it;  that  the  Judgment  was  obtained  by  false 
and  perjured  testimony;  that  said  Judgment 
and  every  part  thereof  is  unjust  and  er- 
roneous; and  that  the  said  Pridemore  i» 
Justly  indebted  to  the  plaintiff  in  the  sum  of 
$27.45,  with  proper  interest  The  bill  then 
prays  as  injunction  to  restrain,  inhibit,  and 
enjoin  said  James  Pridemore  from  collecting 
or  attempting  to  collect  said  Judgment;  that 
the  said  Judgment  for  $151.85  in  favor  of 
Pridemore  be  set  aside;  that  a  new  trial 
of  said  action  be  granted  to  plaintiff;  and 
for  general  relief.  The  injunction  was 
granted  by  the  court  as  prayed  for  in  the 
bill,  whereupon  the  defendant,  Pridemore,. 
filed  his  demurrer  to  said  bill,  in  which  de- 
murrer the  plaintiff  Joined;  and  he  alsa 
filed  his  answer,  in  which  he  specifically  de- 
nies all  of  the  material  allegations  of  the 
bill,  and  specifically  avers  therein  that  at  the 
trial  of  said  action  plaintiff  was  represented 
by  its  attorney  and  by  B.  F.  McGee,  its 
agent,  who  negotiated  and  represented  it  in 
the  transactions  relating  to  the  tobacco; 
that  the  matter  now  in  controversy  was  then 
and  there  fully  litigated;  that  none  of  the 
evidence  given  on  said  trial  was  taken 
down;  that  plaintiff  made  no  effort  to  ob- 
tain an  appeal  from  said  Judgment,  or  to 
bring  it  into  the  circuit  court  by  certiorari; 
and  that  there  was  no  fraud,  collusion,  or 
false  swearing  on  the  part  of  defendant  or 
any  of  his  witnesses  to  bring  about  said  ver- 
dict and  Judgment  Respondent  further 
avers  that,  at  the  first  calling  of  the  case  be- 
fore the  Justice,  he  filed  his  account  as  re- 
quired by  law,  showing  that  he  would  claim 
credit  for  three  hogsheads  of  tobacco  sold 
by  plaintiff  for  him  on  the  14th  day  of  Au- 
gust, 1896,  amounting  to  $151.85;  that  when 
he  so  filed  his  account,  which  is  evidenced 
by  the  original  statement  filed  before  the 
Justice,  the  plaintiff  then  and  there  de- 
manded of  and  obtained  from  the  Justice  a 
continuance  of  the  trial  of  said  action,  for 
the  reason  that  the  filing  of  the  account  was 
new  matter,  and  that  it  was  necessary  for 
it  to  have  a  continuance,  in  order  that  it 
might  secure  evidence  in  relation  thereto; 
that  it  was  granted  a  continuance  for  that 
purpose;  and  that  it  did  procure  the  evi- 
dence of  certain  witnesses,  and  submitted  it 
to  the  Jury,  to  show  that  defendant  did  not 
ship  to  it  the  three  hogsheads  of  tobacco 
as  claimed  by  him.  Respondent  further 
says  that  plaintiff  had  full  notice  of  the  na- 
ture of  his  defense  to  its  action,  and  a  fair 
opportunity  of  being  heard  in  respect  there 
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to;  tbat,  if  plaintifl  bad  any  evidence  In 
relation  to  said  three  hogsheads  of  tobacco 
which  was  not  submitted  to  the  Jury,  it  was 
its  own  fault;  and  that  all  of  said  matters 
arising  in  said  action  were  passed  upon  by 
the  jury  and  Justice,  and  were  fully  and 
completely  litigated  and  adjudicated  between 
the  parties.  Depositions  were  taken  by  both 
parties  and  filed  in  the  cause.  On  the  27th 
day  of  August,  1901,  the  cause  was  heard 
upon  the  bill  and  exhibits,  the  answer  of 
defendant,  Pridemore,  with  general  replica- 
tion thereto^  and  upon  the  depositions  taken 
and  filed  as  aforesaid,  whereupon  the  injunc- 
tion was  dissolved  and  the  bill  dismissed  at 
plaintiffs  costs.  From  this  decree,  plaintiff 
was  allowed  an  appeal,  and  assigns  as 
ground  of  error  that  the  circuit  court  re- 
fused to  grant  it  the  relief  prayed  for  in  its 
bill. 

By  the  depositions  of  plaintiff's  sales  clerk, 
auditor,  and  of  other  witnesses,  who  file 
statements  taken  firom  the  books  of  the  com- 
pany, the  contention  of  plaintiff  as  to  the 
number  of  hogsheads  of  tobacco  shipped  ta 
It  by  Pridem<we  &  Bro.  in  1805,  and  by  James 
Pridemore  in  1886^  and  as  to  the  disposition 
of  the  net  proceeds  of  the  sales  thereot  is 
sostained.  The  sales  derk,  haying  inspect- 
ed the  statement  for  the  three  hogsheads  of 
tobacco  put  in  eyldence  on  the  trial  by  the 
defendant,  says  that  he  made  out  the  same 
on  the  14th  day  of  August,  1896;  that  it  is 
his  best  impression  that  he  immediately  mail- 
ed the  statement  to  Pridemore;  and  that  he 
did  not  make  out  or  mall  to  Pridemore  any 
such  statement  in  1896.  But. the  witness  is 
not  asked,  and  does  not  testify,  that  said 
statement  has  in  any  manner  been  changed 
or  altered  since  he  made  out  and  mailed 
the  same  to  Pridemore.  It  is  shown  that 
the  statement  appears  to  be  in  the  same 
handwriting  as  the  entry  on  the  company's 
account  of  sales  book  for  the  month  of  Au- 
gust, 1895.  Witness  Beazell,  the  assistant 
cashier  of  the  Citizens'  National  Bank,  tes- 
tifies as  follows:  '*!  find  the  statement  [mean- 
ing the  statement  of  the  hogsheads  of  to- 
bacco in  question]  somewhat  defaced,  but 
that,  on  careful  examination  under  a  mag- 
nif]^g  glass,  the  date  is  undoubtedly  Au- 
gust 14,  1895.  I  also  find  that  the  account 
of  sales  coirresponds  with  an  entry  on  the 
account  of  sales  books  of  the  company  under 
date  of  August  14,  1895,  and  the  '5'  in  the 
account  of  sales  book  bears  a  striking  re- 
semblance to  the  '5'  in  said  account  of  sales. 
I  find  that  the  figure  *5'  in  the  1895  in  the 
Pridemore  account  of  sales  seems  to  have 
been  tampered  with  to  make  it  look  like 
a  figure  '6^'  by  placing  a  dot  in  the  middle 
of  the  figure,  which  dot  seems  to  have  been 
made  with  different  colored  Ink  from  that 
ordinarily  used,  and  thus  makes  the  state- 
ment read  1896  instead  of  1895."  B.  F.  Mc- 
Gee.  another  witness  for  the  plaintiff,  testi- 
fies that  he  was  the  agent  of  the  plaintiff 
during  the  years  1895,  1696>  and  1897;  that 


he  was  present  at  the  trial  of  said  action; 
that  he  never  examined  the  statement  for 
the  three  hogsheads  of  tobacco  Introduced 
by  Pridemore  as  evidence  until  the  day  of 
the  trial,  but  that  he  knew  of  a  similar  state- 
ment for  the  same  tobacco.  James  Pride- 
more testifies  that  the  statement  for  the 
three  hogsheads  of  tobacco  was  not  forged 
by  him  or  by  any  other  person  that  he  knew 
of,  that  his  evidence  given  before  the  Jus- 
tice and  the  Jury  was  the  truth,  and  that 
said  Judgment  is  the  Just  amount  due  liim 
from  the  plaintiff.  There  is  much  more  of 
the  evidence,  but  a  sufficient  portion  thereof 
has  been  stated  for  the  purpose  of  making 
a  proper  application  of  the  legal  principles 
involved  in  the  determination  of  this  cause. 
It  has  been  stated  that  the  Judgment  com- 
plained of  was  rendered  by  a  Justice.  Sec- 
tion 50  of  chapter  .60  of  the  Code  of  1899 
prescribes  the  "rules  of  pleading"  for  that 
court  as  follows:  -First  The  complaint  by 
the  plaintiff.  Second.  The  answer  by  the  de- 
fendant (19  The  pleadings  may  be  oral  or 
in  writing;  if  oral,  the  substance  of  them 
shall  be  entered  by  the  Justice  in  his  docket; 
If  in  writing  they  shall  be  filed  by  him  and 
a  reference  to  them  be  made  in  the  docket 
In  either  case  if  the  parties  appear  and  the 
defendant  make  defense  they  shall  be  made 
up  on  the  return  day  of  the  summons,  un- 
less good  cause  be  shown  to  the  contrary. 
•  ♦  •  (4)  The  answer  of  the,  defendant 
may  contain:  First,  a  denial  of  the  com- 
plaint or  some  part  thereof;  second,  a  state- 
ment of  the  facts  constituting  a  defense  or 
counterclaim.  (5)  Such  pleadings  are  not  re- 
quired to  be  In  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended. .  (6)  Either  party  may  except  to  a 
pleading  of  his  adversary  when  it  is  not  suf- 
ficientiy  explicit  to  be  understood,  or  it  con- 
tains no  cause  of  action  or  defense.  (7)  If 
the  Justice  deem  the  exception  w^l  founded 
he  shall  order  the  pleading  to  be  amended, 
and  if  the  party  refuse  to  amend,  the  de- 
fective pleading  shall  be  disregarded.  (8) 
In  an  action  or  defense  founded  upon  an 
account,  note,  or  other  writing  for  the  pay- 
ment of  money,  it  shall  be  sufficient  for  the 
party  to  deliver  the  account,  note,  or  other 
writing  to  the  Justice  and  to  state  that  there 
is  due  to  him  thereon  from  the  adverse  party 
a  specific  sum,  which  he  claims  to  recover  or 
set-off  in  the  action.  •  •  •  (lO)  The  plead- 
ings may  be  amended  at  any  time  before 
the  trial,  or  during  the  trial,  when  by  such 
amendment  substantial  Justice  will  be  pro- 
moted. If  the  amendment  be  made  during 
the  trial  and  it  be  shown  to  the  satisfaction 
of  the  Justice  by  the  oath  of  the  opposite 
party,  or  his  agent  or  attorney  that  a  con- 
tinuance of  the  cause  is  necessary  in  con- 
sequence of  such  amendment  a  continuance 
shall  be  granted.  ♦  •  •  (ii)  The  Justice 
may,  at  any  time  before  the  trial,  require 
either  party  at  the  request  of  the  other,  at 


262 


47  SOUTHBASTEBN  REPORTER. 


<W.Ta, 


that  or  some  other  specified  time,  If  the  ac- 
tion or  defense  be  founded  upon  an  account, 
to  file  a  complete  statement  of  the  Items 
thereof,  with  his  complaint  or  answer,  and 
In  case  of  his  defiiult,  may  preclude  him  from 
glylng  evidence  at  the  trial  of  any  Item  not 
so  filed."  A  defendant  who  files  an  account 
or  claim  of  set-off  against  the  plalntlfTs  de- 
mand Is  deemed  to  have  brought  an  action 
against  the  plaintiff  for  such  account  or 
claim  of  set-off  at  the  time  of  filing  the  same. 
It  Is  alleged  and  proved  by  plaintiff  that 
it  did  not  know,  and  had  no  means  of  know- 
ing, that  defendant  had  the  said  statement 
for  $151.35,  bearing  date  August  14,  1896, 
until  be  offered  It  as  evidence  on  the  trial; 
and  upon  this  ground,  with  others,  it  asks 
in  this  cause  that  said  judgment  be  set  aside, 
and  that  a  new  trial  of  the  action  be  granted 
to  it  It  is  shown  that  McGee,  the  agent  of 
plaintiff,  was  conversant  with  the  transac- 
tions between  Prldemore  &  Bro.  and  James 
Prldemore  and  plaintiff;  that  he  knew  be- 
fore and  at  the  time  of  the  trial  that  Prlde- 
more had  a  statement  relating  to  the  tobac- 
co; that  he  (McGee)  was  present  with  plain- 
tiff's attorney,  Wilkinson,  at  the  trial;  and 
that  a  continuance  of  the  case  had  before 
that  time  been  granted  to  enable  the  company 
to  procure  evidence  with  which  to  contest  the 
defendant's  claim.  Plaintiff  could  have  de- 
manded that  the  pleadings  of  the  defendant 
be  filed  on  the  return  day  of  the  summons, 
and.  If  insufficient,  could  have  excepted  there- 
to. It  could  have  demanded  that  the  account 
of  defendant  against  the  plaintiff  be  filed 
with  the  Jaertlce,  with  a  complete  statement 
of  the  items  thereof.  Before  the  trial,  at 
plaintiff's  request,  it  was  the  duty  of  the 
justice  to  require  the  defendant  to  file  a 
complete  statement  of  the  items  of  his  ac- 
count upon  which  he  demanded  judgment 
The  plaintiff  seems  to  have  been  satisfied 
with  such  pleadings  and  notice  of  defense  as 
defendant  had  filed  before  and  at  the  time 
of  the  trial.  It  demanded  no  other  or  bet- 
ter notice  by  written  or  oral  statement  from 
defendant,  but  went  to  trial  before  a  jury 
and  submitted  its  evidence  upon  the  whole 
case.  Under  the  Statute  above  cited,  if  the 
plaintiff  had  been  surprised  during  jthe  trial 
by  the  production  of  the  account  In  question 
by  the  defendant,  and  it  had  been  then  shown 
to  the  satisfaction  of  the  justice,  by  the  oath 
of  the  plaintiff,  or  its  agent  or  attorney,  both 
of  whom  were  present,  that  a  continuance  of 
the  cause  was  necessary,  in  consequence 
thereof,  it  would  have  been  the  duty  of  the 
justice  to  have  granted  such  continuance  up- 
on such  terms  as  to  him  seemed  just  The 
statement  from  the  books  of  plaintiff,  intro- 
duced in  this  cause  to  show  the  alleged  alter- 
ation of  the  account  filed  by  defendant  as 
aforesaid,  and  to  prove  the  falsity  of  defend- 
ant's evidence  given  on  said  trial,  were  all  in 
the  possession  of  plaintiff  before  and  at  the 
time  of  the  trial.  It  is  admitted  in  plaintiff's 
brief  that  the  plaintiiTs  office  and  place  of 


business  is  only  182  miles  from  .the  place  of 
the  trial  by  the  justice.  From  the  return 
day  of  the  summons,  June  10,  1899,  to  the 
day  of  the  trial  of  the  action,  July  31,  1899. 
the  plaintiff  had  ample  time  to  procure  its 
books,  papers,  and  witnesses  from  Cincinnati 
to  refute  the  claim  of  defendant  Prldemore, 
concerning  said  account  if  it  had  such  evi- 
dence.' We  know  that  the  transmission  of  a 
letter  trom  the  office  of  the  justice  in  Carroll 
district  of  Lincoln  district  to  the  company, 
by  its  attorney  or  agent,  and  a  reply  there- 
to, would  not  necessarily  have  required  very 
many  days.  There  is  no  reason  shown  why 
the  evidence  of  the  plaintiff  presented  in  this 
cause  was  not  adduced  before  the  jury  and 
justice,  except  the  statement  of  plaintiff  that 
it  had  no  means  of  knowing  that  the  said  ac- 
count was  forged,  or  that  the  evidence  of  de- 
fendant was  false.  It  seems,  by  its  produc- 
tion by  the  company  In  this  cause,  that  the 
plaintiff  then  had  the  same  evidence  upon  that 
qae«rtion  which  it  now  has.  If  the  plaintiff 
had  demanded  its  rights  under  the  statute 
cited,  its  present  defense  to  said  account  and 
Judgment  could  have  been  fully  presented  to 
and  considered  by  the  jury  on  said  trial  2 
Story,  Eq.  Jur.  §  895,  says:  "And  this  leads 
us  to  remark  in  the  next  place  that  relief 
will  not  be  granted  by  staying  proceedings 
at  law  after  a  verdict  if  the  party  applying 
has  been  guilty  of  laches  as  to  the  matter  of 
defense,  or  might  by  reasonable  diligence 
have  procured  the  requisite  proofs  before  the 
trial."  Section  896  of  this  work,  after  citing 
authority  therefor,  says:  **It  is  not  sufficient 
to  show  that  injustice  has  been  done,  bnt 
that  it  has  been  done  under  circumstances 
which  authorize  the  court  to  interfere.  Be- 
cause, if  a  matter  has  been  already  investi- 
gated in  a  court  of  justice  according  to  the 
common  and  ordinary  rules  of  investigation, 
a  court  of  equity  cannot  take  on  itself  to  en- 
ter into  it  again.  Rules  are  established,  some 
by  the  Legislature,  some  by  the  courts  them- 
selves, for  the  purpose  of  putting  an  end  to 
litigation.  And  it  is  more  important  that  an 
end  should  be  put  to  litigation,  than  that  jus- 
tice should  be  done  in  every  case."  As  a 
general  rule,  a  court  of  equity  will  not  int^- 
fere  with  a  judgment  at  law  solely  because 
the  principal  witness  was  mistaken  as  to 
facts,  and  was  subsequently  found  to  be  in 
error.  Nor  will  relief  be  granted  where  the 
party  has  been  deprived  of  his  defense  in 
any  manner  through  his  neglect  or  laches. 
Vaughn  v.  Johnson  et  al.,  1  Stok.  Ohy.  ITS; 
Walker  v.  Eretsinger  et  aL,  48  IlL  602.  Re- 
lief will  not  be  granted  for  the  purposes  of 
a  new  trial  at  law  where  the  party  lost  his 
opportunity  of  defense  by  his  own  negligence. 
Dodge  et  aL  v.  Strong,  2  Johns.  Ch.  228.  The 
jurisdiction  of  a  court  of  equity  over  trials 
at  law,  compelling  the  party  who  has  gained 
a  verdict  to  submit  to  a  new  trial,  or  be  for- 
ever enjoined  from  proceeding  on  his  verdict 
is  now  very  rarely  exercised,  and  never  ex- 
cept in  a  very  clear  case  of  fraud  or  injua- 
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Hce,  or  upon  newly  discovered  eridence, 
which  could  not  possibly  have  been  produced 
at  the  first  trial  Floyd  ▼.  Jayne,  6  Johns. 
Ch.  47a.  An  in^imctlon  will  not  be  granted 
to  irtay  proceedings  at  law  on  a  judgment  on 
the  ground  that  the  defendant  at  law  was 
prevented  by  public  business  from  making 
due  preparations  for  and  attending  at  the 
trial,  and  that  the  plaintiff  had,  on  the  evi- 
dence of  one  witness,  whom  he  liad  suborned 
to  swear  falsely,  recovered  a  verdict  for  a 
much  larger  sum  in  damages  than  he  was 
Justly  entitled  to,  and  that  the  Supreme 
Ck>urt  had  refused  to  grant  a  new  trial  in  the 
cause.  Smith  v.  Lowry,  1  Johns.  Gh.  820; 
High  <m  InJ.  voL  1,  §  178. 

Appellant  contends  thait  it  should  have  the 
Judjpnent  aforesaid  set  aside^  and  cites  Mar- 
BhaU  V.  Holmes,  141  U.  S.  689,  12  Sup.  Ct  62, 
35  Lu  Ed.870,  which,  among  other  things,  says: 
'Tliat  a  trial  was  had  of  the  suit  No.  007, 
and  the  said  Biayer  introduced  evidence  of 
the  existence  of  a  letter  from  your  petitioner 
to  the  said  Boyd  authorlzhig  him,  the  said 
Boyd,  to  make  a  contract  by  which  her  lien 
as  lessor  on  the  crops  produced  by  the  sev- 
eral defendants  and  other  tenants  on  said 
plantation  should  be  waived  in  favor  of  the 
said  Bfayer  or  of  others,  as  furnishers  of 
supplies  to  said  tenants;  that  upon  such  evi- 
dence 80  offered,  and  of  the  sadstence  of 
which  the  petitioner  could  not  possibly  be 
aware,  and  of  which  she  had  no  knowledge 
until,  subsequent  to  the  trial,  Judgment  was 
rendered  against  her  in  said  suit  and  in  the 
several  other  suits  mentioned;  •  •  •  that 
the  pretended  letter  authorizing  him  to  make 
such  contract,  if  it  ever  had  an  existence, 
which  petitioner  denies,  was  a  false  and 
foriged  document,  not  written  and  not  signed 
by  her;  that  your  petitioner  has  never  au- 
thorised the  said  Boyd  or  any  other  person 
whatever  to  waive  her  lien  as  lessor  in  favor 
of  the  said  Mayer  or  any  other  furnisher  of 
suiH[>lles,  and  has  never  written  the  pretend- 
ed letter  or  any  other  letter  to  the  said  Boyd, 
or  to  any  other  person  whatsoever,  contain- 
ing such  authority;  •  ♦  •  that  the  testi- 
mony of  said  Mayer  as  to  the  existence  of 
said  pretended  letter  is  false  and  in  pursu- 
ance of  a  conspiracy  to  defraud  petitioner,  or 
that  said  pretended  letter,  if  it  ever  had  an 
existence,  is  a  false  and  forged  document; 
that  this  testimony,  and  much  more  testi- 
mony necessary  to  establish  the  falsity  of 
said  evidence  upon  which  said  Judgments 
were  obtained,  and  the  forgery  of  said  pre- 
tended letter  to  said  Boyd,  was  unknown  to 
petitioner  at  the  time  of  the  trial,  and  could 
not  have  been  known  to  or  anticipated  by 
her,  and  has  been  discovered  by  her  since 
the  rendition  of  said  Judgments  in  said  suit, 
and  since  the  lapse  of  the  legal  delays  within 
which  a  motion  could  be  made  for  a  new 
trial;  and  that  there  has  been  no  laches  on 
her  part  in  failing  to  show  the  falsity  of 
such  evidence  and  the  f<M*gery  of  such  pre- 


tended letter  on  the  trial  of  the  cause.**  At 
page  502, 141  U.  S.,  and  page  63,  12  Sup.  Gt, 
85  L.  Ed.  870,  the  court  says:  "Such  was  the 
case  made  in  the  petition.  The  relief  asked 
was  an  injunction  against  Mayer  and  the  de^ 
fendant  in  error  Holmes,  sheriff  of  the  par- 
ish, restraining  them  from  executing  the 
above  Judgments^  or  any  of  them;  that 
Mayer  be  dted  to  answer  the  petitioner's 
demand;  that  the  Judgments  be  annulled  and 
avoided  as  obtained  upon  false  testimony  and 
forged  documents;  and  that  the  petitioner 
have  general  and  equitable  relief.**  And  at 
page  696,  141  D.  8.,  and  page  64,  12  Sup.  Ct, 
85  L.  Kd.  870,  the  court  further  says:  ''Ac- 
cording to  the  averments  of  the  original  pe- 
tition for  Injunction  filed  in  the  state  court, 
which  averments  must  be  taken  to  be  true 
in  determining  the  removability  of  the  suit 
the  Judgments  in  question  would  not  have 
been  rendered  against  Mrs.  Marshall  but  for 
the  use  in  evidence  of  the  letter  alleged  to 
be  forged.  The  case  evidently  intended  to 
be  presented  hy  the  petition  is  one  where, 
without  negligence,  laches,  or  other  fault 
upon  the  part  of  petitioner,  Mayer  has  fraud- 
ulently obtained  Judgm^its,  which  he  seeks, 
against  conscience,  to  enforce  by  execution. 
While,  as  a  general  rule,  a  defense  cannot  be 
set  up  In  equity  which  has  been  fully  and 
fairly  tried  at  law,  and  although,  in  view  of 
the  large  powers  now  exercised  by  courts  of 
law  over  their  Judgments,  a  court  of  the 
United  States,  sitting  in  equity,  will  not  as- 
sume to  control  such  Judgments  for  the  pur- 
pose simply  of  giving  a  new  trial,  it  is  the 
settled  doctrine  that  'any  fAct  which  clearly 
proves  it  to  be  against  conscience  to  execute 
a  Judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  at  law,  but 
was  provented  by  fraud  or  accident,  un- 
mixed with  any  fault  or  negligence  in  him- 
self or  his  agents,  will  Justify  an  application 
to  a  court  of  chancery.'  Marine  Ins  Oo.  v. 
Hodgson,  7  Ckranch,  882,  886  [8  L.  Ed.  862]; 
Hendrlckson  v.  Hinckley,  17  How.  44^^  445 
[15  L.  Bd.  128];  Crim  v.  Handley.  94  tJ.  8. 
662,  658  [24  L.  Ed.  216];  Metcalf  v.  Wil- 
liams,  104  U.  S.  93,  96  [26  L.  Bd.  665];  Bmbry 
V.  Palmer,  107  U.  a  8,  11  [2  Sup.  Ct  25,  27  L. 
Ed.  846];  Knox  County  v.  Harshman,  133  U. 
S.  152,  154  [10  Sup.  Ct  267,  83  L.  Bd.  586]; 
2  Story's  Bq.  Jur.  U  887,  1574;  Ployd  v. 
Jayne,  6  Johns.  Ch.  479,  482.  See,  also, 
United  States  v.  Throckmorton,  98  U.  S.  61, 
66  [26  L.  Ed.  93]."  It  will  be  at  once  ob- 
served that  in  the  case  above  dted  the  letter 
was  alleged  to  be  a  forgery,  and  that  plain- 
tiff in  that  case  had  no  knowledge  or  means 
of  knowledge  thereof  until  after  the  trial  of 
the  case,  and  until  after  the  time  had  elapsed 
in  which  a  motion  for  a  new  trial  could  have 
been  made.  The  case  before  us  is  very  dif- 
ferent Here  the  plaintiff  had  its  books  and 
its  witnesses  beforo  and  at  the  time  of  the 
trial.  By  the  use  of  due  diligence  it  could 
have  had  its  evidence  before  the  Jury  and 
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Justice  at  the  trial  of  the  action  In  which 
the  Judgment  complained  of  was  recovered 
against  it 

Plaintiff  also  dtes  Bloss  t.  Hull,  27  W. 
Va.  608,  as  follows:  "A  ]?ew  trial  will  not  be 
granted  on  the  ground  of  newly  discoyered 
evidence  when  It  goes  merely  to  impeach  the 
testimony  of  a  witness  at  a  former  trial,  nor 
to  let  In  cumulative  evidence  as  to  matter 
which  was  principally  controverted  at  the 
former  trial;  but  if  the  newly  discovered  evi- 
dence is  sufficient  to  utterly  destroy  the  for- 
mer testimony,  by  showing  that  it  was  en- 
tirely false  or  founded  on  perjury,  then  a  new 
trial  should  be  granted.  The  rule  in  this  re- 
spect is  the  same  both  in  courts  of  equity  and 
at  law.  But  where  ^the  testimony  thus  dis- 
covered relates  to  a  'fact  which  was  in  issue 
and  supported  by  evidence  in  the  former 
trial,  it  must  be  of  a  conclusive  character— 
such  as,  if  it  had  been  produced  on  the  for- 
mer trial,  should  have  produced  a  different 
verdict,  and  which  would  necessarily  entitle 
the  plaintiff  to  relief  in  the  suit  in  which  it  Is 
alleged,  unless  overcome  by  new  evidence 
from  the  opposite  side.  Story's  Eq.  PI.  S 
413;  Livingston  v.  Hubbs,  3  Johns.  Gh.  124; 
Peagram  v.  King,  9  N.  0.  605.  ••  • 
Second.  Equity  will  not  relieve  a  party 
against  a  Judgment  at  law  on  the  ground  of 
after-discovered  evidence,  or  of  a  defense  of 
which  he  was  ignorant  until  Judgment  was 
rendered,  unless  he  shows  that  by  the  exer- 
cise of  ordinary  diligence  he  could  not  dis- 
cover such  evidence  or  defense,  or  that  he 
was  prevented  from  employing  the  same  by 
fraud,  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  laches  or  negligence  on 
his  part  Shields  v.  McClung,  6  W.  Va.  79; 
Knapp  V.  Snyder,  16  W.  Va.  434;  Slack  ▼. 
Wood,  9  Grat.  40;  Enquirer  Co.  v,  Bobin- 
son,  24  Grat  648.  Hevener  v.  McGlung,  22 
W.  Va.  81,  is  very  much  like  the  case  at  bar. 
There  the  defense  sought  to  be  introduced 
was  a  legal  defense,  which  was  suspected  by 
the  plaintiff  to  exist  before  the  Judgment  at 
law  was  rendered,  and  he  was  apprised  of 
the  evidence  by  which  he  could  prove  it,  if  it 
really  existed;  but  he  failed  to  produce  the 
evidence,  and  let  Judgment  go  against  him. 
This  court  held  that  such  party  was  not  en- 
titled to  relief  In  equity."  We  are  unable  to 
see  how  this  case  supports  the  contention  of 
appellant 

As  a  general  rule,  a  bill  for  relief  based 
on  perjured  testimony  given  at  the  law  trial, 
or  on  false  or  forged  documentary  evidence 
Introduced  there,  will  not  be  entertained; 
and  the  allegation  that  the  complainant  was 
surprised  by  the  perjury  or  forged  evidence 
does  not  change  the  rule.  11  Ency.  PI.  A 
Pr.  1183.  It  is  a  rule  of  law,  on  the  sub- 
ject of  new  trials,  that  a  party  going  vol- 
untarily to  trial  goes  at  his  peril,  and  he 
cannot  have  a  new  trial  morely  to  give  him 
an  opportunity  of  impeaching  the  testimony 
of  a  witness  of  which  he  was  apprised  or 
could  have  been  apprised  beforehand,  and  of 


the  very  purpose  for  which  he  was  to  be 
called.  He  must  at  least  show  that  he  had 
since  discovered  testimony  of  which  he  had 
no  knowledge  before  the  trlaL  Woodworth 
v.  Buskerk,  1  Johns.  Ch.  432;  Ctott  t.  CSarr, 
6  Gill  &  J.  809.  Here  the  plaintiff  coold  hare 
been  apprised  before  and  at  the  time  of  the 
trial  of  the  action  before  the  Justice  of  the 
very  purpose  for  which  the  witnesses  for  the 
defendant  were  to  be  called,  had  it  required 
the  defendant  t6  file  a  complete  statement 
of  the  items  of  his  account  f<Hr  which  he 
claimed  a  set-off  and  Judgment  The  mis- 
chief of  retrying  every  case  In  which  the 
Judgment  or  decree  rendered  on  false  testi- 
mony given  by  perjured  witnesses,  or  on 
contracts  or  documents  whose  genuineness- or 
validity  was  in  issue,  and  which  are  after- 
wards ascertained  to  be  forged  or  fraudulent, 
would  be  greater,  by  reason  of  the  endless 
nature  of  the  strife,  than  any  compensation 
arising  from  doing  Justice  in  Individual  cases. 
U.  B.  v.  Throckmorton,  98  U.  S.  81,  26  L. 
Ed.  93.  The  doctrine  is  equally  well  settled 
that  the  court  will  not  set  aside  a  Judgment 
because  It  was  founded  on  a  fraudulent  in- 
strument or  perjured  evidence,  or  for  any 
matter  which  was  actually  presented  and 
considered  in  the  Judgment  assailed.  Hamil- 
ton V.  McLean,  139  Mo.  678^  687,  41  S.  W. 
224.  There  is  no  allegation  of  fraud,  acci- 
dent, mistake,  or  other  adventitious  circum- 
stances in  the  plaintiff's  bill,  whereby  it  viras 
prevented  from  producing  its  proof  in  de- 
fense of  said  account  on  the  trial  before  the 
Justice.  Failure  of  proof  upon  the  trial  at 
law  will  not,  in  the  absence  of  fraud,  ac- 
cident, mistake,  or  other  adventitious  cir- 
cumstances, warrant  a  court  of  equity  in 
granting  relief  against  a  Judgment  Thus,' 
where  complainant  asks  an  injunction  against 
a  Judgment,  alleging  in  his  bill  that  he  is 
now  able  to  prove  the  matter  of  his  plea  in 
defense  of  the  action  at  law,  which  he  was 
unable  to  prove  at  the  trial,  but  does  not 
suggest  fraud,  accident  mistake,  or  other  cir- 
cumstances as  the  cause  of  such  failure  of 
proof,  the  injunction  will  not  be  allowed. 
High  on  InJ.  c..3,  S  168;  Shields  v.  McGlung, 
6  W.  Va.  79;  Hogg's  Bq.  Pr.  472,  478.  There 
is  no  allegation  in  the  bill  that  plaintiff  ap- 
plied for  or  was  refused  an  appeal  from  the 
Judgment.  No  sufficient  reason  is  averred 
therein  why  it  did  not  make  such  application. 
If  sufficient  relief  could  have  been  had  by 
an  appeal  from  the  Judgment  but  the  party 
aggrieved  has  been  negligent  in  prosecuting 
his  appeal,  and  has  thereby  lost  his  remedy, 
he  will  be  denied  relief  by  injunction  against 
the  Judgment  So,  too,  a  Judgment  debtor 
who  has  lost  his  remedy  by  appeal  by  reason 
of  a  defect  in  h\i  proceedings  will  not  be 
allowed  to  enjoin  the  Judgment  Long  ▼. 
Smith,  39  Tex.  160.  In  the  case  of  Brown 
V.  Nutter,  46  S.  B.  376.  64  W.  Va,  — ,  this 
court  holds  that  to  sustain  a  bill  of  review 
for  newly  discovered  evidence,  the  duty  de- 
volves upon  the  plaintiff,  first  to  produce 
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•Yldence  clearly  dedslye  of  the  case;  aecond, 
to  show  that  such  eyidence  could  not  have 
heoi  discovered  by  due  diligence*  Hogg's 
Eq.  Pr.  476,  477.  According  to  the  weU- 
eettled  principles  of  equity,  the  plaintiff  has 
wholly  foiled  to  make  out  such  a  case  as 
entitle^  it  to  the  relief  prayed  for,  because 
the  matters  in  controyer^y  between  the  par- 
ties were  submitted  to  the  jury  and  Justice 
and  passed  upon  without  objection  by  either 
litigant.  The  alleged  newly  discoyered  eyi- 
dence was  then  in  possession  of  plaintiff, 
and  could  haye  been  produced  by  it  on  the 
trial  by  the  use  of  due  diligence.  As  shown, 
it  is  either  cumulatiye  or  contradictory  of 
Pridemore's  eyidence. 

We  are  of  opinion  that  there  is  no  error 
in  the  decree  of  the  circuit  court  appealed 
from.    The  decree  is  therefore  afl&rmed 


(65  W.  Ya.  CM) 

HALL  y.  STAUNTON,  Clerk  of  County  Court 

(Supreme  Court  of  Appeals  of  West  Virginia. 

AprU  25,  1904.) 

KANDAinrS- WHEN   ISSUED  —  ABSTRACT  BIGHT. 

l.The  extraordinary  writ  of  mandamus  will 
neyer  be  Issued  in  any  case  where  it  Is  unnec- 
essary, or  where,  if  iasned,  it  would  prove  una- 
yaHing,  fruitless,  and  nugatory.  The  court  will 
not  compel  the  doing  of  a  Tam  thing.  A  mere 
abstract  right,  unattended  by  any  substantial 
benefit  to  the  party  asking  mandamus,  will  not 
be  enforoed  by  the  writ 

(Syllabus  by  the  Court.) 

Petition  by  Addison  Hall  for  writ  of  man- 
damus to  E.  W.  Staunton,  clerk  of  the  county 
court    Refused. 

Linn,  Byrne  &  Cato  and  P.  G.  Walker,  foi* 
petitioner.  Mollohan,  McClintic  &  Mathews, 
for  respondent 

BRANNON,  J.  Addison  Hall  presented  to 
this  court  a  petition  praying  for  a  mandamus 
against  E.  W.  Staunton,  clerk  of  the  county 
court  of  Kanawha  county,  to  compel  Staun- 
ton to  allow  Hall  to  inspect  the  pollbooks, 
ully  sheets,  and  certificates  of  precinct  re- 
turns of  a  special  election  held  in  that  county 
on  May  9,  1903,  upon  the  question  of  issuing 
bonds  to  fund  the  county's  indebtedness. 
Staunton  resists  the  award  of  a  mandamus. 
The  petition  says  that  Hall  demanded  such 
Inspection  of  Staunton,  but  was  refused  it 
The  petition  states  that  the  clerks  made  a 
statement  from  the  returns  that  the  bond 
proposition  had  carried,  but  that  two  mem- 
bers of  the  county  court  secretly  met  and 
caused  to  be  entered  on  the  election  record 
an  order  declaring  that  the  proposition  to  is- 
sue bonds  had  not  carried,  but  that  said  order 
was  false,  and  that  the  returns  as  originally 
made  showed  that  the  proposition  had  car- 
ried, and  that  the  returns  had  been  fraudu- 
lently altered.  The  petition  further  states 
that  Hall  obtained  from  the  circuit  court  a 
mandamus  nisi  against  the  members  of  the 

f  1.  Bee  Mandamus,  vol.  33,  Cent  Dig.  S  48. 


county  court  requiring  them  to  conrene  as  a 
board  of  canvassers  ^nd  canvass  the  returns 
of  said  election,  on  the  claim  that  no  canvass 
had  been  locally  made,  and  that  the  circuit 
court  quashed  the  mandamus  nisi,  and  dis- 
missed Hairs  petition,  with  costs,  and  that 
Hall  had  the  record  copied  with  a  view  to 
applying  to  the  Supreme  Court  for  a  writ 
of  error  to  reverse  the  Judgment  of  the  cir- 
cuit court;  and  tiiat  he  again  asked  Staunton 
for  an  inspection  of  the  said  election  docu- 
ments, stating  that  he  desired  it  in  connec- 
tion with  said  proceeding,  but  was  refused 
such  inspection.  The  petitioner  says  that  he 
desires  to  see  the  documents  particularly  for 
the  reason  that  he  had  been  informed  that 
the  result  of  the  election,  as  it  appeared  on 
the  election  papers,  had  been  changed,  and 
that  he  believed  that  the  true  returns  would 
show  that  the  bond  proposition  had  been  car- 
ried. The  petition  states  that  "the  question 
of  whether  or  not  said  writ  of  error  shall 
be  applied  for  and  prosecuted  has  been  under 
advisement,  and  petitioner  has  not  decided 
whether  to  apply  for  said  writ  or  to  abandon 
It,"  and  that  the  facts  to  be  ascertained  by 
such  inspection  would  weigh  largely  in  de- 
termining that  question.  It  furthw  states 
that  another  object  of  such  inspection  was  to 
see  whether  such  forgeries  and  alterations 
had  been  made. 

The  ruling  questioB  is.  does  Hall  present 
such  a  case  as  calls  for  a  mandamus  to  com- 
pel the  clerk  to  allow  the  inspection  of  the 
election  papers?  And  that  question  may  be 
narrowed  to  this  question:  Will  the  manda- 
mus avail  any  useful  legal  purpose  for  Hall? 
In  Payne  v.  Staunton,  46  S.  B.  927,  we  held 
that  one  asking  a  mandamus  must  show  a 
right  vested  in  him  to  be  vindicated  or  aided 
by  the  writ  That  is  not  the  question  in 
this  case.  Conceded  that  one  having,  or  even 
contempUiting,  a  suit,  has  a  right  to  inspect 
records  in  connection  with  or  in  furtherance 
of  it,  or  even  merely  to  determine  upon  the 
advisability  of  such  suit,  still  he  must  show 
that  an  inspection  is  necessary;  that  it  will 
be  useful,  and  avail  him  for  that  purpose. 
More  plainly  yet,  the  writ  will  not  be  grant- 
ed where  It  appears  that  the  thing  he  seeks 
will  answer  no  legal  purpose.  In  State  v. 
County  Court,  47  W.  Va.  672,  35  S.  B.  959, 
we  said  that  mandamus  "will  only  go  to  se- 
cure or  protect  a  clear  legal  right,"  and  that 
it  will  not  go  "if  it  would  prove  fruitless." 
Authorities  are  there  given  for  those  rules  of 
law.  "The  court  will  refuse  to  grant  a  man- 
damus when  it  is  manifest  it  will  be  barren 
and  fruitless,  or  useless,  or  cannot  have  a 
beneficial  effect"  Cristman  v.  Peck,  90  111. 
150.  "Mandamus  will  not  be  granted  where 
it  would  be  fruitless  to  afford  the  relief 
sought"  Lamar  v.  Wilklns,  28  Ark.  64. 
"The  extraordinary  writ  of  mandamus  will 
never  be  issued  in  any  case  where  it  is  nn- 
necessary,  or  where,  if  issued,  it  would  prove 
unavailing,  fruitless,  and  nugatory.  Tae 
court  will  not  compel  the  doing  of  a  vf  i 
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thing.  •  •  •  A  mere  abstract  right,  un- 
attended by  any  substantial  benefit  to  the 
relator,  will  not  be  enforced  by  mandamus." 
19  Am.  A  Bug.  Bncy.  L.  (2d  Ed.)  756. 

Test  the  case  by  these  plain  law  principles. 
Hall  says  that  he  wants  this  inspection  to 
make  up  his  mind  whether  he  will  or  will 
not  ask  a  writ  of  error  from  the  Judgment 
of  the  circuit  court  refusing  a  mandamus  to 
compel  the  county  canvassers  to  canvass  the 
returns  of  the  bond  election.  This  is  not  a 
satisfactory  statement  of  actual  purpose  in 
asking  an  inspection.  It  does  not  indicate 
upon  what  condition  or  in  what  event,  de- 
pendent upon  the  revelation  of  such  inspec- 
tion, he  will  ask  a  writ  of  error.  He  does 
not  say  whether,  in  any  event,  he  will  ask 
it.  He  does  not  say  that  in  certain  event 
he  will  ask  a  writ  of  error.  But,  waive  this 
objection,  though  forcible,  because  the  peti- 
tion does  not  tell  of  an  actual  use,  in  some 
event,  of  such  inspection.  Apart  from  this 
objection  to  the  statement  of  the  purpose  of 
Inspection,  we  say  that  it  does  not  appear 
that  such  inspection  will  serve  any  legal  pur- 
pose; but,  on  the  contrary,  it  is  apparent 
that  it  will  not  do  so,  but  will  be  fruitless 
and  useless.  And  why?  Because  those  elec- 
tion documents,  whatever  they  might  reveal, 
whether  wrongfully  altered  or  not,  could  not 
be  considered  upon  either  a  petition  for  a 
writ  of  error  or  upon  the  hearing  of  such 
writ  if  granted;  and  this  for  the  reason  tliat 
such  writ  of  error  must  be  heard  only  on  the 
record  as  it  was  in  the  circuit  court  when 
decided,  and  no  papers  dehors  that  record 
can  be  looked  at  This  is  unquestionable. 
Counsel  for  Hall  frankly  admits  this  to  be 
80.  This  decides  the  case,  for  no  purpose 
for  which  inspection  is  wanted  is  specified; 
and  when  we  know  that  the  papers  cannot 
be  used  upon  a  writ  of  error,  we  descry  no 
other  use.  Hall  says  he  wants  to  see  the 
pap^s  to  conclude  whether  or  not  to  ask  a 
writ  of  error;  but,  as  they  cannot  be  used 
upon  a  writ  of  error,  we  fail  to  see  how  they 
could  enter  into  the  process  of  determining 
for  or  against  applying  for  a  writ  of  error. 
No  other  purpose  of  Inspection  being  given 
us,  we  might  stop  here,  and  not  enter  the 
field  of  speculation  as  to  some  other  purpose 
for  which  the  papers  might  be  used.  The 
petition  does  not  show  that  any  legal  pro- 
ceeding involving  the  result  of  said  election 
is  going  on  in  which  such  election  papers 
are  to  be  used;  nor  does  it  say  that  Hall 
cont^nplates  any  procedure  In  which  they 
could  be  used.  The  only  legal  proceeding 
mentioned  in  the  petition  as  one  in  connection 
with  which  the  inspection  is  asked  is  that 
mandamus  decided  by  the  circuit  court;  but 
that  is  closed  by  final  Judgment  No  dis- 
closure made  by  an  inspection  of  these  elec- 
tion papers  could  be  used  in  amending  that 
ease.  Let  us  imagine'  that  Hall  should  sue 
»ut  a  writ  of  error,  and  this  court  should 
reverse  the  circuit  court*  s  decision.  The  rec- 
ord could  not  be  amended  so  as  to  introduce 


matter  shown  by  those  election  papers;  but 
this  court  would  upon  reversal  award  a  man- 
damus to  compel  the  canvassers  to  canvass 
the  election  returns,  and  upon  that  canvass 
Inspection  of  the  election  documents  would 
be  had,  and  all  they  revealed  considered,  or 
presented  for  ccmslderation,  and  any  wrong 
done  Hall  would  be  righted  upon  certiorari 
or  mandamus,  and  thus  would  be  afforded  a 
remedy  for  any  grievance.  This  is  an  ad- 
ditional reason  against  our  award  against  a 
mandamus,  because  it  lies  not  where  other 
remedy  is  at  hand.  And  this  goes  further 
to  show  that  an  inspection  cannot  help  Hall 
to  get  what  he  would  seek  by  writ  of  error, 
and  what  he  sought  in  the  circuit  court, 
namely,  a  canvass  of  the  returns.  EU>w  can 
those  documents  help  to  get  a  canvass  by 
the  only  suit  he  mentions— that  is,  by  the 
writ  of  error?  Though  there  be  the  abstract 
right  of  inspection,  mandamus  will  not  issue 
when  it  cannot  avail  anything. 

It  is  suggested  that  the  matter  of  costs  in 
the  mandamus  suit  in  the  circuit  court  enters 
Into  this  matter  as  presenting  a  pecuniary 
interest  in  Hall.  We  do  not  see  that  it  is 
material.  The  principles  above  stated  apply 
to  costs  as  to  other  aspects  of  the  case. 
Costs  depend  on  the  record  as  completed  in 
the  circuit  court,  and  upon  the  decision 
touching  them  the  election  papers  could  not 
be  read.  We  do  not  rest  our  decision  upon 
the  question  whether  Hall  has  such  interest 
as  enables  him  to  maintain  a  writ  of  man- 
damus, but  we  hold  tliat  the  Inspection  be 
seeks  could  answer  no  purpose  in  Hall's  con- 
cluding whether  to  ask  for  a  writ  of  error, 
because  he  must  know,  in  considering  wheth- 
er to  do  so,  that  the  documents  can  play  no 
part  in  seeking  a  writ  of  error  or  in  its  con- 
sideration. The  Inspection  would  be  futile 
for  the  purpose,  the  one  only  purpose  in 
contemplation. 

The  petition  charged  alteration  of  the  re- 
turn. How  can  that  operate  (n  this  case? 
If  altered,  that  could  not  be  considered  on 
writ  of  error.  We  can  ascribe  this  purpose 
only  to  a  design  to  discover  malefaction  for 
idle  curiosity,  because  it  is  not  Indicated  that 
in  this  there  was  even  a  design  to  render 
the  clerk  liable  civilly  or  criminally.  There 
must  be  a  purpose,  a  substantial  right  recog- 
nized by  law  to  be  vindicated,  to  warrant  a 
mandamus.  It  is  not  lightly  called  into  ex- 
ercise. Merrill  on  Mandamus,  9  49.  It  will 
not  lie  for  mere  discovery  of  crime,  for  mere 
curiosity  or  fancy;  nor  do  we  think  it  will 
lie  to  reveal  crime  merely  to  bring  upon  an- 
other infamy  and  disgrace.  People  v.  Mason- 
ic, 98  111.  635.  In  Payne  v.  Staunton,  cited, 
we  held  that  it  would  not  lie  for  a  private 
individual  to  ferret  out  crime.  The  writ  is  a 
dvil  writ,  not  a  criminal  process,  nor  an 
auxiliary  criminal  process.  State  v.  County 
Court,  47  W.  Va.  672,  35  8.  B.  959.  The 
prosecution  of  offenses  is  committed  by  law 
to  certain  public  oCQcers  and  agents,  and  in- 
dividuals cannot  interfere,  except  by  suing 
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out  a  warrant  or  going  before  a  grand  Jury. 
As  an  Individual  member  of  the  state,  such 
are  his  procesaes  to  Tindlcate  the  broken 
criminal  law,  not  mandamus.  Viewed  as  a 
person  acting  only  on  his  own  right,  he  cai^ 
not  act;  because  he  has  no  indlviduai  right; 
and  viewed  as  a  member  of  society  repre- 
senting the  public,  the  law  appoints  other 
processes  for  him  than  mandamus.  So  we 
do  not  see  that  the  charges  of  forgery  made 
in  the  petition  can  call  for  mandamus,  there* 
fore  we  refuse  the  peremptory  mnndamns, 
and  discharge  the  rule. 

(65  w.  va.  urn 

8TATD  V.  SULLIVAN. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

April  1,  1904.) 

MAUeiOUS   BHOOTINO— CONTLICTING  BVIOBNOB 
—NEW  TBIAL. 

1.  On  a  trial  of  Sullivan  for  malldousbr 
shooting  White,  a  warrant  for  the  arrest  of  Sul- 
livan, sworn  out  by  White,  is  admissible  erl- 
deuce  for  the  state,  to  show  grudge  and  malice 
on  the  part  of  SnlliTan. 

2.  If  a  new  trial  depends  upon  the  weight  of 
tentimony,  or  inferences  from  it,  the  jury 
are  exclusively  and  almost  uncontrollably  the 
judges. 

S.  Where  some  evidence  has  been  given  to  sus- 
tain a  verdict,  a  new  trial  will  not  be  granted 
merely  because  the  case  Is  somewhat  doubtful, 
or  the  judge,  if  a  Juror,  would  have  tounfi  a  dif- 
ferent verdict  The  evidence  must  be  plainly, 
manifestly  insuificient,  and  the  verdict  work  in- 
justice. This  applies  a  fortiori  to  an  appel- 
late court. 

4.  The  supreme  court  may  in  some  instances 
grant  a  new  trial  even  on  conflicting  evidence, 
but  should  do  so  rarely  and  with  the  utmost 
caution.  It  should  do  so  only  where  the  verdict 
plainly  works  wrong  and  Injustice. 

5.  A  verdict  should  not  be  set  aside  when  the 
evidence  Is  contradictory,  if,  after  the  evidence 
has  been  considered  most  favorably  to  the  ver- 
dict, it  does  not  still  appear  that  the  verdict 
is  plainly  not  warranted  by  the  evidence. 

6b  The  opinion  of  a  circuit  court  refusing  a 
new  trial  dependent  on  oral  evidenciL  involving 
only  questions  of  fact,  is  verv  forcible  in  the 
appellate  court 

(Syllabus  by  the  Court.) 

Wrror  to  Ghrcult  Court,  Mingo  County;  B. 
8.  Doolittle,  Judge. 

Wayne  Sullivan  was  convicted  of  mali- 
dOTUdy  shooting,  and  brings  error.    Afflrmed. 

John  S.  Marenm,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  State; 

BBANNON,  J.  Wflfyne  Sullivan  was  sen- 
tenced to  the  penitentiary  for  two  years  by 
the  circuit  court  of  Mingo  county  upon  an  in- 
dictment for  maliciously  shooting  John  White. 

One  complaint  of  Sullivan  against  the  con- 
viction is  that  the  state  gave  in  evidence  a 
warrant  issued  by  a  Justice  for  the  arrest  of 
Sullivan  upon  a  charge  of  adultery,  which 
the  Justice  had  committed  to  the  hands  of 
White  to  be  executed.  The  warrant  was 
sworn  out  by  White.  The  charge  being  one 
of  malicious  shooting,  this  warrant  was  com- 
petent to  show  grudge  and  malice  on  the 
part  of  Sullivan.    The  fact  that  White  made 


the  charge  might  naturally  excite  grudge  and 
malice  in  the  breast  of  Sullivan,  and  tend  to 
show  intentional,  malicious  shooting. 

Sullivan  complains  that  the  court  refused  a 
new  trial.  Again  and  again  this  court  is  ex- 
pected to  perform  the  function  of  a  Jury  and 
the  circuit  upon  purely  questions  of  fact  The 
shooting  is  admitted  by  Sullivan,  but  he  sets 
up  self-defense.  That  is  peculiarly  one  of  fact 
in  this  case,  and  proper  for  a  Jury.  State  v. 
Newman,  49  W.  Va.  724,  89  S.  B.  665.  White 
had  in  hia  hands  a  warrant  for  the  arrest  of 
Wayne  Sullivan,  which  had  been  given  him 
by  the  Justice  to  acecute.  Harve  Sullivan, 
brother  of  the  defendant,  had  received  from 
another  Justice  a  warrant  to  arrest  White  for 
the  petty  offense  of  contempt  to  a  Justice,  in 
failing  to  return  all  papers  in  his  hands  to  the 
Justice;  it  being  ascertained  that  he  was  not 
a  bonded  constable.  Harve  Sullivan  was 
made  a  special  constable  to  execute  this  war- 
rant, and  summoned  Wayne  Sullivan,  a 
brother,  and  John  Justice,  brother-in-law,  to 
asedst  They  went  to  White's  home,  Harve 
armed  with  a  pistol,  and  Wayne  with  a  44 
Winchester  rifle.  White  saw  them  coming, 
seized  a  mountain  rifle,  and  stood  in  his  door 
and  warned  them  not  to  come  in.  He  also 
had  a  pistol,  which  in  the  battle  he  tried  to 
fire,  but  it  snapped.  It  does  not  appear  that 
he  knew  they  had  a  warrant  He  and  his 
wife  and  son  say  he  cocked  the  gun,  and  he 
accidentally  touched  the  trigger,  and  it  went 
off.  They  swear  he  did  not  shoot  at  the  Sul- 
Uvans.  The  SuUivans  say  he  did.  Both  the 
Sullivans  fired  on  White  while  in  his  house. 
One  ball  passed  in  the  back  part  of  the  house. 
A  ball  from  Wayne  Sullivan's  gun  entered 
both  White's  arms,  and  caused  the  amputa- 
tion of  one.  Both  sides  say,  by  conflict  in  the 
evidence,  that  the  other  fired  the  first  shot. 
Certain  it  is  that  the  Sullivans  went  to 
White's  armed  to  the  teeth  to  execute  a  war- 
rant for  a  petty  offense.  Likely  the  Jury 
thought  they  seized  this  warrant  as  a  cover 
to  execute  a  sedate  plan  to  kill  White.  There 
is  evidence  that  Sullivan  said,  if  White  drew 
a  gun  on  him,  he  would  shoot  his  heart  out 
It  was  proven  that  there  had  been  mutual 
arrests  of  one  another  before.  There  was 
bad  Mood.  Marion  Kennedy  swore  that  be- 
fore the  occurrence,  Wayne  Sullivan  said  to 
him  that,  if  ever  he  got  an  opportunity,  John 
White  would  never  have  the  pleasure  of 
handcnfEkng  another  two  men  together;  that 
he  had  handcuffed  him  and  Harve  together. 
He  told  Crocket  Hatfield  that  he  would  meet 
John  White  some  time  or  another  on  Four 
Train  with  a  44.  There  was  considerable 
oral  evidence,  confiicting  as  to  the  circum- 
stances at  the  scene  of  combat  The  Jury 
and  circuit  court  have  passed  on  it  A  glance 
at  Hugus'  valuable  West  Virginia  Criminal 
Digest,  168,  will  show  that  we  cannot  re- 
verse the  circuit  court  and  Jury  without  a 
violation  of  numerous  cases.  Whenever  a 
motl<m  is  made  on  the  ground  that  the  ver- 
dict is  contraiy  to  the  evidence^  the  opinion 
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of  the  drcnlt  court  Is  entitled  to  great  re- 
spect (State  V.  Hunter,  37  W.  Va.  744,  17  a 
B.  807),  becanae,  aa  Judge  Holt  put  it,  "be, 
saw  the  witnesses  face  to  face,  and  could, 
better  than  we,  Judge  of  their  credibility" 
(Smith  ▼.  Parkersburg,  48  W.  Va.  232  [37  S.  B. 
G46]).  "Why  have  Juries,  if  appellate  Judges 
are  to  go  intb  the  business  of  weighing  evi- 
dence as  If  by  the  ounce  and  pound.  We  ought 
not  to  do  this.  It  is  an  abuse  of  power,  and 
misconception  of  our  function  and  of  the 
Jury  function.  The  Jury  institution  and  a 
verdict  are  to  be  highly  respected.'*  State  t. 
Bowyer,  43  W.  Va.  182,  27  S.  B.  301.  There 
is  nowhere  that  the  true  aspect  of  a  criminal 
case  can  be  as  well  seen  as  in  the  circuit 
court,  face  to  face  with  the  witnesses.  State 
y.  Morgan,  85  W.  Va.  277,  18  S.  B.  385.  If 
the  question  depends  on  weight  of  testimony, 
or  inferences  or  deductions  fh>m  facts  prov- 
en, the  Jury  are  exclusively  and  uncontrolla- 
bly the  Judges.  The  court  cannot  interfere 
in  a  doubtful  case.  The  court  must  be  satis- 
fied that  the  evidence  is  plainly  insufficient. 
State  V.  Cooper,  26  W.  Va.  338;  State  v.  Don- 
ohoo,  22  W.  Va.  761;  Vaiden's  Case,  12  Grat 
717.  Where  some  evidence  has  been  given  to 
sustain  the  verdict,  it  is  rarely  that  the  ap* 
pellate  court  will  interfere.  Miller  v.  Ins. 
Co.,  12  W.  Va.  116,  29  Am.  Bep.  452;  Gray- 
son's Case,  6  Grat  712;  Sheff  v.  Huntington, 
16  W.  Va.  307,  f  14.  And  where  the  evi- 
dence is  conflicting,  the  appellate  court  has 
still  more  limited  range  in  Interfering  with 
the  verdict.  In  fact,  it  has  often  been  held 
that  in  such  case  the  court  may  even  refuse 
to  certify  the  evidence  at  all.  Grayson's 
Case,  6  Grat  (Ann.  Bd.)  712.  A  court  cannot 
now  refuse,  because  of  section  9,  c.  131,  Code 
1891,  requiring  all  the  evidence  to  be  certi- 
fied. In  federal  courts  a  new  trial  cannot  be 
had  on  the  ground  of  want  of  evidence. 
Once  it  was  so  in  Virginia.  Baker's  Case^  2 
Va.  (Das.  353;  Case's  Case,  1  Va.  Cas.  264. 
In  Grayson's  Case,  6  Grat  712,  it  is  held  that 
"where  the  evidence  is  contradictory,  and  the 
verdict  is  against  the  weight  of  the  evidence, 
a  new  trial  may  be  granted  by  the  court 
which  presides  at  the  trial;  but  its  dedsion 
is  not  the  subject  of  a  writ  of  error  or  supers 
sedeas,  or  examinable  by  an  appellate  court" 
In  Caldwell  v.  Craig,  21  Grat  (Ann.  Bd.)  132, 
the  opinion  says:  "Upon  familiar  principles, 
recognized  and  approved  in  numerous  cases, 
when  there  is  a  conflict  of  evidence  an  ap- 
pellate court  will  never  set  aside  a  verdict, 
when  the  court  which  tried  the  case  and 
heard  the  witnesses  concurs  with  the  Jury, 
and  has  refused  a  new  trial."  Now,  though, 
as  admitted  in  Johnson  v.  Burns,  39  W.  Va. 
668,  20  S.  B.  686,  the  statute  has  changed 
former  rulings,  so  as  not  to  entirely  close  the 
door  on  a  new  trial  where  the  evidence  con- 
flicts, and  demanded  that  conflicting  evidence 
shall  be  weighed,  it  has  not  altered  the  inher- 
ent quality  of  contradlctoiy  evidence.  It 
is  still  contradictory,  still  inconclusive,  still 
infects  a  case  with  doubt    It  still  leaves  the 


fact  stand  that  we  cannot,  ftom  mere  type, 
tell  which  side  to  believe,  whereas  the  Jury 
in  the  circuit  court  can  do  so^  and  have  de- 
cided one  side  to  be  truthful,  the  other  false. 
We  have  held  that,  even  where  evidence  con- 
flicts, we  can  grant  a  new  trial.  Grogan  ▼• 
O.  &  O.  B.  Co.,  39  W.  Va.  415,  19  S.  B.  563; 
Bobertson  v.  Harmon,  47  W.  Va.  500,  85  S. 
B.  832.  "But  the  power  must  be  exercised 
cautiously,"  those  cases  hold,  only  where 
there  is  plain  -wrong  and  injustice.  Gilmer  v. 
Sidenstiicker,  42  W.  Va.  52,  24  8.  B.  566; 
Campbell  v.  Lynn,  7  W.  Va.  665;  Smith  v. 
Bailroad,  48  W.  Va.  69,  35  S.  B.  834.  "The 
verdict  ought  not  to  be  Interfered  with  when 
the  evidence  is  contradictory,  if,  when  most 
fav<Hiib]y  considered  in  support  of  the  ver- 
dict it  does  not  still  appear  that  the  verdict 
was  not  plainly  warranted  by  the  evidence." 
Gwynn  v.  Schwartz,  32  W.  Va.  487,  9  S.  B. 
880.  The  same  rules  in  civil  and  criminal 
cases  apply  on  question  of  new  trlaL 
Judgment  affirmed. 

"*™"™  (65  W.  V«.  480) 

COLSTON  et  al.  v.  MILLBB. 
(Supreme  Ck>ttrt  of  Appeals  of  West  Virginia. 
March  29,  1904.) 

TBAUD  tTZJENT    CON  VETANCB  —  E VIDENCB  —  POS- 
SESSION—FBATTD—RELATIONSinP  OF  PASTIES. 

1.  Betention  by  the  grantor  of  the  possession 
of  real  estate,  conveyed  by  him,  with  intent  to 
defraud  his  creditors.  Is  a  badge  of  fraud,  and 
casts  upon  the  parties  the  burden  of  showing 
that  the  grantor  is  holding  in  good  faith  under 
the  ffrantee  as  his  tenant,  or  consistently  with 

2.  When,  in  case  of  sndi  retention  of  posses- 
sion, the  grantee,  in  an  attempt  to  prove  such 
tenancy,  diBcloses  acts  of  his  own,  in  respect  to 
the  crops  raised  on  the  land  by  his  alleged  ten- 
ant, inconsistent  with  fairness  and  good  faith 
toward  the  creditors  of  the  ^antor,  he  thereby 
not  only  falls  to  repel  the  inference  of  fraud 
arising  from  the  act  of  permitting  the  grantor 
to  remain  in  possession,  out  establishes  an  ad- 
ditional circumstance  tending  to  show  partici- 
pation on  his  part  in  the  fraud  of  the  grantor. 

3.  When  a  conveyance  is  attacked  bv  creditors 
of  the  grantor  on  the  ground  of  fraud,  the  bur- 
den is  upon  the  grantee  to  prove  full  payment 
of  an  adequate  consideration  for  the  property, 
and  if  it  appear  that,  in  addition  to  the  land, 
he  received  from  the  grantor  certain  choses  in 
action,  his  failure  to  show  such  payment  of  such 
consideration  for  the  assignment  of  such  choses 
in  action,  as  well  as  part  of  the  alleged  pur- 
chase money  of  the  land,  is  potent  evidence  of 
fraud  in  the  entire  transaction. 

4.  To  sustain  the  claim  of  payment  of  con- 
sideration In  such  case,  when  the  amounts  are 
large,  th^  testimony  of  the  grantee,  if  uncor- 
roborated by  receipts,  memoranda,  or  other  doc- 
umentary evidence^  must  be  clear,  positive,  defi- 
nite, consistent  with  other  evidence  offered  by 
him,  and  free  from  self-contradiction. 

5.  Belationsbip  between  the  parties,  by  blood 
or  affinity,  calls  upon  the  court  for  careful  and 
dose  scrutiny  of  the  transaction  and  the  con- 
duct of,  and  evidence  offered  by,  the  grantee. 

6.  Failure  to  allow  set-offs  is  not  cause  for 
reversal  of  a  decree  at  the  instance  of  a  party 
who  did  not  ask  for,  or  rely  upon  a  claim  to, 
them  in  the  court  below. 

7.  When  a  conveyance  is  decreed  to  be  fraud- 
ulent upon  a  bill  filed  by  a  single  creditor  of 

IT  1.  See  Fraudulent  OonTeyances,  toL  1^  Gent 
Dig.  IS  407,  80Q,  818. 
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tlie  grantor,  and  no  otber  ciedlton  have  qae** 
tioned  it,  and  it  does  not  appear  that  there  are 
an7  others,  it  is  unnecessary  and  erroneous  to 
order  a  convention  of  the  creditors  of  the 
grantor. 
(SyUabos  by  the  Court) 

Appeal  fh>m  Circuit  Court,  Berkeley  Coun- 
ty; £L  Boyd  Faulkner,  Judge. 

Bill  by  William  B.  Colston,  administrator, 
and  others,  against  Maria  B.  Janney  and  oth- 
&B.  Decree  for  plaintiffs,  and  defendant  Vic- 
tor D.  Miller,  appeals.     Affirmed. 

Forrest  W.  Brown,  for  appellant  Fliek» 
Westenhaver  A  Noll  and  Ingles  A  Naden- 
bousch,  for  appellees. 

POFFBNBABGBB,  P.  Victor  D.  Miller 
obtained  this  appeal  tiom  a  decree  of  the 
circuit  court  of  Berkeley  county,  declaring  a 
certain  deed,  executed  by  Chas.  S.  Lamon 
and  wife,  and  purporting  to  convey  to  him  a 
tract  of  land  containing  210  acres,  2  rods, 
and  19  poles.  In  consideration  of  $5,262.50,  to 
ha^e  been  made  with  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  said  Chas. 
S.  Lamon,  and  setting  the  same  aside  as  to 
the  debt  due  the  plaintiffs  Wm.  B.  Colston 
and  Geo.  M.  Bowers,  administrators  of  Rob- 
ert Lamon,  deceased. 

This  debt  originated  In  the  following  man- 
ner: John  W.  Lamon,  on  the  13th  day  of 
May,  1883,  made  his  negotiable  promissory 
note  for  the  sum  of  $4,000,  to  become  due  and 
payable  four  months  after  Its  date,  which 
was  Indorsed,  first,  by  said  Chas.  S.  Lamon, 
secondly,  by  said  Robert  Lamon,  thirdly,  by 
O.  M.  Lamon,  and  then  delivered  for  value  to 
the  National  Bank  of  Martlnsburg.  At  that 
time  said  John  W.  Lamon  must  have  been  in 
falling  circumstances,  as  he  afterwards  made 
an  assignment  for  the  benefit  of  creditors, 
and  only  a  small  portion  of  the  debt  was 
afterwards  collected  ont  of  his  estate,  and 
the  balance  was  paid  out  of  the  estate  of 
Robert  Lamon.  Chas.  S.  Lamon  was  then 
the  owner  of  said  ftom,  which  was  worth  not 
less  than  $5,000,  and  personal  estate,  con- 
sisting of  live  8to<dc,  farming  implements, 
choses  In  action,  and  other  prc^erty,  worth 
about  $4,000.  By  deed  dated  May  22,  1884, 
he  conveyed  the  farm  as  aforesaid  to  the  ap- 
pellant, his.  wife's  brother,  and  assigned  to 
him  at  about  the  same  time  two  notes  calling 
for  considerable  sums  of  money.  On  or  about 
the  date  of  the  conveyance  of  the  farm,  he 
placed  his  personal  property  tn  the  hands  of 
his  wife,  executing  to  her  a  bill  of  sale 
thereof,  and  she  converted  the  same  to  h^ 
use.  Out  of  the  estate  of  Robert  Lamon 
there  was  collected  on  said  debt,  by  legal 
process,  $1,349.21  February  3,  1898^  $632.26 
January  30,  1889,  and  $679.97  May  4,  1899, 
and  thereupon  the  administrators  of  the  es- 
tate of  said  Robert  I^mon  brought  this  sult- 
for  the  purpose  aforesaid,  he  having  been  the 
second,  and  Chas.  S.  Lamon  the  first,  Indors- 
er  on  the  note,  In  consequence  of  which  said 
Chas.  S.  Lamon  was  liable  to  him  for  the 


amount  so  paid.  Proceedings  were  then  had 
which  resulted,  on  the  19th  day  of  August, 
1902,  in  the  decree  complained  of. 

The  court  is  said  to  have  erred  in  over- 
ruling the  demurrer  to  the  original  bill.  This 
Is  no  doubt  true,  as  It  failed  to  aver  any  no- 
tice to  the  defendant  Miller  of  the  fraudu- 
lent Intent  charged  upon  his  grantor,  or  par- 
ticipation therein  on  his  part.  But  the  plain- 
tiffs, perceiving  this  error,  cured  it  by  filing 
an  amended  bill,  in  which  the  necessary  alle- 
gations omitted  from  the  original  are  fully 
supplied.  The  only  effect  of  sustaining  the 
demurrer  would  have  been  to  cause  an 
amendment  of  the  \A\l  to  be  made.  The  vol- 
untary amendment  is  certainly  as  effective 
as  a  compulsory  one  would  have  been. 
Hence  the  error  Is  clearly  harmless. 

Nor  should  the  demurrer  have  been  sus- 
tained on  the  ground  of  laches,  as  the  suit 
was  instituted  immediately  after  the  making 
of  the  final  payment  of  the  debt,  untU  which 
time  no  cause  of  action  as  to  it  arose.  As  the 
cause  of  invalidity,  if  any,  is  firaud,  and  not 
mere  want  of  consideration,  the  statute  of 
limitation  does  not  apply,  and  the  bill  does 
not  disclose  such  lack  of  diligence  as  will 
bar.  If  the  charge  of  fraud  is  sustained,  the 
defendant  cannot  well  say  be  has  been  mis- 
led or  prejudiced  by  slight  delay  on  the  part 
of  the  man  upon  whom  he  perpetrated  the 
fraud,  and  the  rights  of  no  third  party  have 
intervened. 

The  record  abonnds  with  both  circumstau- 
tial  and  direct  positive  evidence  of  fraudu- 
lent intent  on  the  part  of  the  grantor,  Chas. 
S.  Lamon.  Declarations  of  his  intent  and 
purpose  to  convey  the  farm  to  the  defendant 
Miller  to  escape  the  payment  of  said  note  are 
testified  to  by  witnesses,  and  his  subsequent 
conduct  and  declarations  are  tantamount  to 
admissions.  Had  exceptions  to  these  decla- 
rations been  taken  and  the  benefit  thereof 
saved,  some  of  them  were  not  admissible 
against  the  defendant  Miller,  because  not 
made  in  his  presence.  Robinson  v.  Pltzer,  3 
W.  Va.  835;  Houston  v.  McCluney,  8  W.  Va. 
185;  Grothers  v.  Crothers,  40  W.  Va.  169,  20 
S.  E.  927.  But  the  orders  entered  in  the 
cause  do  not  show  that  any  objection  was 
made  or  exception  taken  at  the  hearing,  and 
the  rule  Is  that,  except  in  the  case  of  Inad- 
mis^bility  because  of  incompetence  of  the 
witness,  objections  of  this  kind,  not  made  in 
the  court  helow,  are  deemed  to  have  been 
waived,  and  will  not  be  entertained  on  ap- 
peal. Miller  v.  Gillispie  (decided  at  the  last 
term)  46  S.  E.  451;  Yanscoy  v.  Stinchcomb, 
20  W.  Va.  271,  11  S.  B.  927;  Hill  v.  Proctor; 
10  W.  Va.  78.  However,  it  would  be  absurd 
to  allow  such  declarations  any  probative  ef- 
fect against  one  who  never  heard  them,  and, 
unless  the  other  evidence  in  the  cause  will 
support  the  finding  and  decree,  it  cannot 
stand.  Prior  declarations  of  the  grantor  are 
admissible  against  him,  but  they  do  not  prove 
notice  to  the  grantee,  nnless  heard  by  or 
communicated  to  him.    Bishoff  v.  Hartley,  9 
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W.  Ya.  lOO  Subsequent  declarations  of  the 
grantor  are  generally  inadmissible.  14  Am. 
&  Bng.  Enc.  Law  (2d  Ed.)  495.  Such  decla- 
rations relating  to  possession,  incpnsistent 
with  the  deed,  are  admissible,  14  Am.  & 
Eng.  Enc  Law  (2d  Ed.)  497. 

Miller  sets  up  In  hla  respectlye  ajiswers  to 
the  original  and  amended  bills,  and  proves 
by  the  depositions  of  himself  and  his  attor- 
ney. Col.  Buchanan  Schley,  of  Hagerstown, 
Md^  as  well  as  by  the  checks  themselyes^ 
that  on  the  16th  day  of  June,  1894,  he  gave 
Ghas.  S.  Lamon  his  three  checks  for  sums 
aggregating  ^600,  all  of  which  were  passed 
through  the  banks  as  paid.  Two  of  them 
were  drawn  on  the  Hagerstown  Bank,  one 
for  |8,(X)0  and  the  other  for  $600,  and  Mr. 
Schley  testifies  to  having  gcme  with  Lamon 
to  that  bank  for  the  purpose  of  identifying 
him,  and  seen  the  money  for  which  they 
called  actually  paid  to  Lamon.  The  other 
was  fbr  $1,000,  dated  June  16,  1894,  drawn 
on  the  Second  National  Bank  of  Hagerstown, 
indorsed  by  Chas.  S.  Lamon,  and  stamped  as 
having  been  paid  June  19,  1894,  but  credited 
In  the  bankbook  as  of  the  16th.  Miller  and 
Schley  say  a  medical  account  of  $235  due 
from  Lamon  to  the  former,  who  is  a  physi- 
cian, and  had  been  treating  Lamon,  was 
credited  on  the  purchase  money.  As  to  the 
residue  of  $427.50,  the  two  witnesses  to  tlie 
consummation  of  the  alleged  sale  differ  in 
their  testimony.  Miller  says  in  his  answer, 
and  also  testifies,  that  he  paid  the  balance  in 
cash,  part  of  it  on  the  same  day,  and  the 
balance,  $260,  at  Lamon's  home  some  time 
afterwards,  In  the  presence  of  Charles  Stuck- 
ey,  whom  he  admits  he  had  called  as  a  wit- 
ness to  the  transaction.  Ctol.  Schley  says 
that  no  money  was  paid  in  his  office,  and 
that  the  difference  between  the  aggregate  of 
the  checks  and  medical  account  and  the  total 
amount  of  purchase  money  is  represented  by 
an  indebtedness  due  from  Lamon  to  Miller, 
which  was  deducted  by  him,  with  the  med- 
ical account,  to  ascertain  the  amount  for 
which  the  checks  were  drawn.  His  testi- 
mony is  as  follows:  "I  put  down  at  Us  sug- 
gestion what  the  farm  came  to  per  acre, 
which  I  do  not  now  recall,  subtracted  from  it 
the  bill  which  he  owed  Dr.  Miller,  which 
amount  he  gave  me  at  the  time,  the  money 
he  said  he  had  borrowed  from  Dr.  Miller, 
and  subtracted  those  from  what  I  was  told 
he  would  give  for  the  farm,  and  told  the 
doctor  and  himself  the  balance  that  was  due 
on  the  purchase  money.  For  this  amount, 
<iamely,  the  balance  due.  Dr.  Miller  gave 
these  checks  which  I  have  referred  to."  This 
he  substantially  reiterates  once  or  twice. 
That  said  sum  of  $4,000  was  paid  by  Biiller 
to  Lamon  as  aforesaid  admits  of  no  doubt, 
but  neither  this  fact  nor  the  payment  of  the 
whole  amount  of  purchase  money,  if  estab- 
lished, will  sustain  the  transaction  if  the 
grantee  participated  In  the  fraudulent  intent 
of  the  grantor  in  disposing  of  the  property. 
Payment  of  the  purchase  money  alone  is  not 


enough.  The  transaction  must  have  been 
free  from  fraud  on  the  part  of  the  grantee. 
There  is  but  little  evidence,  other  than  that 
which  is  circumstantial,  tending  to  show  a 
fraudulent  purpose  on  the  part  of  Miller,  and 
that  is  in  the  nature  of  an  admission  made 
some  time  after  the  purchase.  William  Bar- 
ber, who  had  worked  for  Lamon  as  a  farm 
laborer  before  and  after  the  conveyance,  and 
also  for  Mrs.  Lamon  after  the  death  of  her 
husband,  testifies  to  a  conversation  which  he 
says  occurred  between  Dr.  Miller  and  his  sis- 
ter, Mrs.  Lamon,  in  the  fbll  of  1895.  His  lan- 
guage is:  "I  heard  Mrs.  Lamon  say  it  was 
soon  time  for  her  to  have  possession  of  the 
money  or  of  the  place.  He  said  the  place 
was  his  and  the  money,  too,  but  he  reckoned 
he  would  have  to  leave  her  have  the  place 
some  time,  but  they  had  better  leave  well 
enough  alone  for  the  present  He  said  that 
things  were  very  quiet  now,  but  they  didn't 
know  what  might  turn  up."  This  is  denied 
by  Miller  emphatically,  but,  if  the  sale  was  a 
fraudulent  one,  it  represents  the  possible  and 
probable  status  of  the  property.  It  would 
have  been  an  easy  matter  for  Lamon  to  have 
handed  the  money  back  to  Miller  to  hold 
upon  a  secret  trust  for  the  benefit  of  his 
wife.  Miller's  own  sister,  and  not  at  all  in- 
consistent with  the  fact  of  actual  payment  of 
the  money,  but  clearly  inconsistent  with  an 
honest  purchase  of  the  farm.  The  same  wit- 
ness says  Lamon  told  him  in  the  spring  of 
1894  that  he  had  sold  the  place,  and  his 
brother-in-law,  Mr.  Miller,  had  the  money  in 
government  Ixmds,  and  that  he  had  three 
lawyers  employed,  and  that  they  couldn't 
touch  either  the  money  or  the  lands-prob- 
ably  meaning  that  Lamon's  creditors  could 
not  James  M.  Collis,  called  by  the  defend- 
ants, in  response  to  a  question  as  to  what 
Lamon  told  him  he  had  received  for  the  place 
from  Dr.  Miller,  testified  he  did  not  mention 
the  amount,  but  said,  ''Jim,  I  had  more  mon- 
ey In  my  pocket  at  once  this  week  than  r 
ever  had  in  my  life,"  and  that  this  remark 
was  made  on  the  day  after  Lamon's  return 
from  the  trip  to  Maryland  at  the  time  of  the 
alleged  consummation  of  the  sale.  This  and 
other  similar  testimony  as  to  what  Lamon 
said  he  had  done  and  declared  his  intention 
to  do,  prior  to  the  execution  of  the  deed, 
though  not  in  themselves  amounting  to  proof 
of  fraud  on  the  psrt  of  Miller,  illustrate  what 
may  have  taken  place  between  these  two- 
men,  the  fact  of  payment  of  the  alleged  pur- 
chase money  to  the  contrary  notwithstand- 
ing. Indeed,  it  is  not  necessary,  in  order  to^ 
make  the  transaction  fraudulent,  that  the 
money  should  have  been  returned  to  Miller. 
Ft  is  enough  that,  with  knowledge,  of  La- 
mon's fraudulent  intent  and  by  vray  of  par- 
ticipation therein.  Miller  paid  him  the  money 
and  took  a  conveyance  of  the  land,  so  as  to 
put  it  out  of  readi  of  Lamon's  creditors  and- 
make  it  possible  for  him  to  prevent  tbem- 
f rom  obtaining  satisfaction  of  their  debts  out 
of  the  proceeds. 
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riie  drcmnstassfit  of  r^ttonslilp  of  tlie 
pardei  already  adTorted  to,  although  not  suf- 
flcient  to  raise  a  presuinptioii  of  fraud,  as 
In  the  case  of  a  conyeyance  by  a  husband 
to  his  wife,  puts  iqiKm  the  purchaser  the 
neceeslty  of  producing  evidence  of  his  good 
faith,  and  so  explaining  the  facts  and  dr- 
cunistances  connected  wl^  the  transaction  as 
to  mate  it  withstand  a  closer  and  more  rigid 
scrutiny  on  the  pai:t  of  the  court  than  la 
exercised  when  the  transaction  Is  between 
strangers.  When  relationship  of  the  parties 
to  the  conveyance  exists,  circumstances, 
known  In  the  law  of  fraudulent  conveyances 
as  badges  of  fraud,  have  greater  weight  than 
in  other  cases*  for  the  law  cannot  overlook 
and  disregard,  upon  an  inquiry  as  to  the 
good  faith  of  the  parties,  the  natural  desire 
of  a  brother  to  protect,  defend,  and  shield  a 
sister  or  other  dose  relative  when  pursued 
by  creditors.  Ballard  v.  Ghewnlng,  49  W. 
Va.  50a,  30  &  £.  170;  Bank  v.  Gould,  48  W. 
Va.  90,  85  &  EL  878;  Burt  v.  Tlmmons,  29 
W.  Va.  441,  2  &  B.  780,  6  Am.  &t  Bep.  664; 
Bartlett  v.  Cleavenger,  85  W.  Va.  718^  14 
S.  B.  278;  Qreer  v.  Mitchell,  42  W.  Va.  499, 
26  &  B.  802;  Hutchinson's  Bx'x  v.  3oltz,  36 
W.  Va.  754,  14  S.  B.  267;  Butler  v.  Thomp* 
son,  45  W.  Va.  660,  81  8.  B.  960,  72  Am. 
St  Bep.  888. 

The  difficulty  of  direct  proof  of  fraud  lies 
In  Iti  very  nature.  A  fraudulent  transaction 
is  always  secret  and  hidden,  as  far  as  it  is 
possible  toe  the  parties  to  it  to  conceal  it 
from  those  upon  whom  it  is  Intended  to  wotk. 
wrong  and  injustice.  Hence,  the  necessity 
of  resorting  tp  drcumstantlal  evidence  for 
pntoi  of  it  Such  evidence,  the  courts  de- 
clare, is  not  only  sufficient  to  establish  the 
fraudulent  character  of  a  conyeyance,  but  Is 
often  the  only  kind  of  evidence  it  is  possible 
to  procure.  Thus,  in  Lockhard  v.  Beckley, 
10  W.  Va.  87,  It  Is  held  that:  "Although 
fraud  in  fact  must  be  shown  to  impeach  a 
conyeyance  as  to  subsequent  creditors,  it  is 
not  required  that  the  actual  or  express  fraud- 
ulent intent  appear  by  direct  and  positive 
proof;  drcumstantlal  evidence  is  not  only 
sufficient  but  in  most  cases  is  the  only  evi- 
dence that  can  be  adduced.  Fraud  is  to  be 
legally  Inferred  from  the  facts  and  circum- 
stances of  the  case,  when  those  facts  and 
drcmnstances  are  of  such  a  character  as  to 
lead  a  reasonable  man  to  the  conclusion  that 
the  conveyance  was  made  with  the  intent 
to  hinder,  delay,  or  defraud  existing  or  future 
creditxHra**  To  the  same  effect  aee  Stauffer 
▼.  Kennedy,  47  W.  Va.  714,  85  a  B.  892; 
Richardson  ▼.  Ralphsnyder,  40  W.  Va.  15, 
20  a  B.  854;  Sturm  v.  Chalfant  38  W.  Va. 
248,  18  &  B.  451;  Key  needs'  Adm'r  v.  Gaw^ 
throp*s  Heirs,  87  W.  Va.  8»  16  S.  B.  864; 
Bartlett  ▼.  Cleavenger,  85  W.  Va.  719,  14 
S.  B.  278;  Gk)shom*s  Ex'r  v.  Snodgrass,  17 
W.  Va.  717;  Hunter  v.  Hunter,  10  W.  Va* 
82L 

Some  of  the  drcumstanees  tending  to  es> 
tabliah  fraud  are  so  frequently  found  in  the 


investigation- of  these  cases,  and  given  so 
much  weight  by  the  courts,  that  they  have 
been  designated  as  badges  of  fraud.  One  of 
them  is  the  retention  of  possession  of  the 
property  by  the  grantor  after  the  convey- 
ance. Llvesay  v.  Beard,  22  W.  Va.  585; 
Hutchinson's  Bx'x  v.  Boltz,  35  W.  Va.  754, 
14  &  B.  267;  Blackshlre  v.  Pettlt  35  W.  Va. 
547,  14  S.  B.  188.  It  is  one  of  the  circum- 
stances characterising  the  transaction  now 
under  consideration.  The  grantor  remained 
in  possession  until  the  time  of  his  death,  and 
bis  widow,  who  has  since  married,  still  re- 
sides upon  and  cultivates  the  farm.  Its  ef- 
fect Is  to  cast  upon  the  parties  the  burden 
of  clearly  showing  that  It  is  not  In  fact  in- 
consistent with  the  conveyance^  as  it  ap- 
pears to  be.  This  may  be  done  by  proving 
that  the  grantor  remains  In  possession  under 
a  contract  for  the  use  of  the  land,  and  ac- 
counts for  the  rental  thereof.  liivesay  v. 
Beard,  supra;  14  Am.  &  Bng.  Bnc  Law  (2^ 
Bd.)  497.  An  attempt  to  do  so  has  been 
made  here,  and  it  is  to  be  determined  wheth- 
er the  explanation  is  sufficient  In  his  an- 
swer to  the  original  bill,  the  defendant  Miller 
says  that  after  having  purchased  the  farm, 
he  agreed  that  Lamon  might  stay  on  it  un- 
til the  following  April,  paying  as  rent  there- 
for, as  tenant  one-half  of  the  crops,  and  that, 
after  his  death,  he  rented  the  farm  to  his 
sister  at  $300  per  year,  which  she  has  ever 
since  paid.  In  his  answer  to  the  amended 
bill,  he  says  he  received  the  wheat  crop  from 
the  land  in  November,  1894,  and  in  the  month 
of  March,  1895,  paid  Bdrs.  Lamon,  the  widow, 
$100  of  the  proceeds  thereof,  being  the  bal- 
ance thereof  after  deducting  the  rent  due 
him  for  the  year  ending  April  1,  1895.  In 
his  testimony, ,  after  having  had  the  aver- 
ment of  his  answer  substantially  quoted  to 
him,  with  the  inquiry  as  to  whether  it  was 
correct,  he  said  it  was,  to  the  very  letter. 
Being  then  asked  why  he  tcx^  all  the  wheat 
crop  that  fall,  he  explained  that  the  first 
question  was  not  quite  broad  enough  to  cover 
the  contract  and  that  in  fact  he  was  to  have 
$300  rent  for  the  place^  and  it  was  supposed 
by^  him  and  Lamon  that  one-half  of  the 
crop  would  be  sufficient  to  pay  it  but  that 
It  had  proved  to  be  insufficient  In  his  sec- 
ond deposition  he  says,  upon  cross-examina- 
tion, he  was  to  have  $300  rent  In  any  event 
neither  more  nor  less,  no  matter  what  one- 
half  of  the  crop  might  yield.  Gol.  Schley's 
testimony  in  reference  to  this  is  as  follows: 
"I  would  add  here  that  as  the  purchase  was 
made  in  May,  Dr.  Miller  said  it  was  too  late 
for  him  to  look  around  for  a  tenant  for  that 
year,  and  Mr.  Lamon  said  that  he  would 
agree  to  stay  on  the  farm  for  that  year,  and 
the  doctor  and  he  agreed  upon  the  rent  that 
was  to  be  paid  to  the  doctor  for  the  farm. 
It  was  crop  rent  but  I  do  not  recall  the 
proportion."  Mrs.  Lamon  did  not  testify  in 
the  case  at  alL  How  the  circuit  court  re- 
garded this  explanation,  it  is  impossible  to 
know,  bi^t  viewed  in  the  light  of  all'  the 
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clrcunurtances,  the  rentaa  contract,  and  the 
subeeqnent  conduct  of  the  parties  under  It, 
savor  somewhat  of  indirection  and  relaxa- 
tion of  the  principles  governing  a  business 
transaction,  as  well  as  the  want  of  good 
faith  toward  creditors.  The  sale  was  made 
in  June,  shortly  before  harvest  time,  and  the 
com  crop  must  have  been  well  under  way. 
Hence  it  is  a  little  remarkable  that  the  ten- 
ant should  agree  to  give  one-half  of  the 
crop.  Then,  instead  of  taking  half  of  the 
crop,  the  landlord  took  the  whole  of  the 
crop  of  wheat,  saying  nothing  as  to  any 
other  crop.  There  may  have  been  method 
in  this,  and  a  design  against  the  creditors, 
for  a  division  of  the  crop  would  have  left 
something  for  them,  but  as  Miller  took  it  all 
away,  and  paid  a  small  amount  of  money  to 
the  widow  instead  of  leaving  the  tenant's  one- 
half  of  the  crop,  no  opportunity  was  allowed 
any  creditor  to  realize  anything  from  it  Why 
did  he  pay  the  money  to  her,  instead  of  the 
administrator?  Whatever  the  understanding 
may  have  been  at  Hagerstown,  Miller  was 
careful  to  make  no  representation  in  the 
neighborhood  of  the  farm  in  West  Virginia  as 
to  any  tenancy  on  the  part  of  Lamon.  On  the 
contrary,  a  witness,  Gollis,  testifies  that,  aft- 
er Lamon  returned  from  Hagerstown  on  the 
occasion  of  the  sale,  he  went  to  see  him, 
and  was  informed  that  he  had  sold  the  farm 
to  Dr.  Miller,  but  was  told  by  Lamon  to  re- 
main on  it,  and  as  long  as  he  (Lamon)  was 
able  he  would  superintend  the  place.  The 
same  witness  says  Miller  came  over  and  told 
him  to  do  the  best  he  could  in  farming  the 
place,  and  that  Mr.  Lamon  would  superin- 
tend for  him.  Taking  Miller's  second  state- 
ment as  to  the  contract,  namely,  that  he  was 
to  have  a  cash  rental  of  $300,  his  subsequent 
conduct  is  equally  inconsistent  in  this:  that 
instead  of  collecting  his  rent  in  cash,  leav- 
ing the  crop  free  from  liis  interference,  he 
did  that  which  amounted  to  a  representa- 
tion to  the  public  that  the  crop  belonged  to 
him,  by  taking  it  and  selling  it  and  then 
deducting  his  rent  This  act  was  not  only 
Inconsistent  with  the  contract,  but  preju- 
dicial to  creditors,  as  it  concealed  from  them 
Lamon*s  ownership  of  the  crop,  the  only 
visible  property  the  two  defendants  can  point 
to  as  remaining  in  the  hands  of  the  debtor 
out  of  all  the  property  he  had  owned  but  a 
short  time  before.  This  act  of  Miller's  was 
so  close  in  point  of  time  to  the  conveyance  as 
to  give  rise  to  more  than  a  suspicion  that  he 
was  cognizant  of  Lamon*s  purpose  in  dis- 
posing of  his  land,  and  is  perfectly  consist- 
ent with  Miller's  participation  in  that  fraudu- 
lent purpose.  His  close  relationship  to  Mrs. 
l4imon,  then  left  a  widow,  with  whose  situ- 
ation he  must  have  been  familiar,  taken  in 
connection  with  the  fact  that  Lamon  had 
transferred  to  her  all  of  his  personal  prop- 
erty and  had  nothing  left  to  answer  the  de- 
mand of  any  creditor,  leaves  no  room  to 
doubt  that  at  the  time  he  took  away  the 
wheat  crop  he  knew  of  the  fraud  perpetrated 


by  Lamon  in  the  sale  of  his  land,  and  yet  he 
did  this  act  in  direct  furtherance  of  that 
purpose  and  design.  If  he  was  holding  the 
proceeds  of  the  land  upon  a  secret  trust  for 
the  benefit  of  his  sister,  according  to  the 
admission  on  his  part,  charged  in  the  testi- 
mony of  Barber,  may  he  not  have  taken  the 
wheat  crop  upon  the  like  condition,  and 
made  a  mere  pretense  of  deducting  rent  and 
paying  the  balance?  Does  not  the  circum- 
stance comport  with  and  tend  to  establish 
the  truth  of  Barber's  statement,  rather  than 
to  show  a  bona  fide  relationship  of  landlord 
and  tenant?  It  was  Just  as  easy  to  call  the 
$100  check  the  balance  of  proceeds  afta:  de- 
ducting rent,  as  a  payment  on  account  of  the 
secret  trust  fund. 

If  Miller  participated  in  Lamon's  fraudu- 
lent design,  it  is  apparent  that  the  wife,  his 
sister,  was  to  profit  by  it,  and  that  the  se- 
cret trust,  if  any,  was  for  the  benefit  of  both 
husband  and  wife.  If  there  was  a  conspiracy 
against  her  husband's  creditors,  she  was  un- 
doubtedly an  active  party  to  it,  for  she  took 
all  the  tangible  personal  property  under  a 
flimsy  claim  of  Indebtedness  to  her  for  money 
loaned  and  property  brought  on  the  farm  by 
her  and  mingled  with  his  at  the  time  of  their 
marriage,  and  Col.  Schley  seems  to  be  quite 
positive  she  was  with  her  husband  at  his  of- 
fice on  some  occasion  when  the  fraudulent 
negotiations  were  in  progress,  though  he  is 
not  certain  it  was  on  the  day  of  the  payment 
of  the  purchase  money.  This  being  true, 
the  subsequent  fraudulent  transactions  be- 
tween her  and  Miller,  and  her  husband  and 
Miller,  concerning  the  wheat  crop,  and  La- 
ments relation  to  the  farm,  closely  connected 
in  point  of  time  with  the  principal  fraud,  con- 
stitute admissible  and  potent  circumstantial 
evidence  against  Miller  on  the  question  of 
his  good  faith  in  purchasing  the  land.  "It 
seems  to  be  the  settled  doctrine,  sustained  by 
numerous  adjudicated  cases,  that,  where  the 
issue  involves  the  fraudulent  sale  or  convey-  - 
ance  of  property,  evidence  of  other  like  con- 
veyances between  the  same  parties  at  or 
about  the  same  time  is  admissible.  The 
ground  for  the  admission  of  such  evidence  la 
that  where  such  transactions  of  a  similar 
character,  executed  by  the  same  parties,  are 
closely  connected  in  time^  the  reasonable  in- 
ference is  that  they  proceed  from  the  same 
motiva  When  two  transactions  made  with 
different  parties  are  claimed  to  be  fraudulent, 
only  one  of  which,  liowever,  is  being  contro- 
verted, it  must  be  shown  that  they  are  so 
connected  as  to  evince  a  common  purpose, 
before  the  uncontroverted  transaction  can  be 
admitted  in  evidence  for  the  purpose  of  es- 
tablishlDg  the  other  to  be  fraudulent  If, 
however,  the  conveyances  are  made  on  the 
same  day,  or  both  made  to  relatives  of  the 
grantor,  or  there  are  any  other  circumstan- 
ces connecting  them,  it  is  pn^er  to  look  at 
the  entire  transaction,  and,  in  so  far  as  one 
reflects  any  light  upon  the  motive  prompting 
the  other,  to  get  the  benefit  of  such  aid  Ul 
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coming  to  a  condniioiL'*  14  Am.  ft  Bng.  Bkic 
Law  (2d  Bd.)  490,  500. 

In  addition  to  the  fftrm.  Miller  took  from 
Lamon,  by  assignment,  at  about  the  time 
of  the  execution  of  the  deed,  as  indicated  by 
the  evidence,  two  notes,  one  for  $1,000,  ace- 
cuted  by  John  W.  Lamon,  and  on  which  Mil- 
ler has  since  collected  $780.89,  and  another 
for  $431.08^  executed  by  Robert  Gold,  and  on 
which  he  has  realhsed  about  $500.  His  poa> 
session  of  these  notes  was  disclosed  under 
the  prayer  of  the  original  bill  for  discovery, 
but  neither  the  answer  nor  the  testimony  of 
Miller  sufficiently  shows  that  he  had  given 
value  for  them.  He  deals  with  them  evasive- 
ly. He  falls  to  disclose  their  respective 
amounts,  as  well  as  the  consideration  upon 
which  they  were  assigned  to  him.  He  is 
unable  to  state  whether  they  were  assigned 
or  merely  delivered  to  him.  As  to  wheth^ 
he  loaned  money  on  them  as  collateral  or 
purchased  them,  he  is  equivocal  and  indef- 
inite, saying,  In  his  answer,  he  advanced  La- 
mon money,  and,  in  order  to  do  so,  took  an 
assignment  from  him  of  the  two  notes.  He 
has  no  recollection  of  the  amount  advanced, 
and  kept  no  memorandum  of  it,  but  is  posi- 
tive it  was  more  than  |600.  Later,  he  says 
Lamon  applied  to  him  for  a  loan  of  |400,  of- 
fering the  John  Lamon  note  as  security* 
which  was  declined,  and  then  both  notes, 
which  were  accepted,  and  $375  of  the  amount 
requested  was  advanced  thereon,  and  the 
balance  made  up  from  time  to  time  after  the 
date  of  the  conveyance.  His  witness,  Ool. 
Schley,  says  Miller  purchased  the  notes,  but 
at  what  price  he  never  knew.  He  saw  no 
money  paid  for  them.  Miller  falsely  assert- 
ed in  his  answer  that  one  of  them  was  barred 
by  the  statute  of  limitations,  and  afterwards 
endeavored  to  explain  in  his  deposition  that 
lie  really  meant  to  say  it  was  worthless, 
which  also,  if  stated,  would  have  been  false, 
as  he  realized  the  entire  amount  of  one  of 
them,  and  $786.80  on  the  other.  Another 
false  statement,  made  in  the  answer  and  re- 
iterated in  the  deposition,  is  that  the  notes 
were  transferred  prior  to  the  purchase  of  the 
land.  The  deed  bears  date  May  22,  1894, 
and  was  recorded  on  the  12th  day  of  June, 
1804,  and  the  assignment  of  the  Robert  Gold 
note  is  dated  June  12, 1894.  The  date  of  the 
assignment  of  the  other  does  not  appear,  but 
Miller's  testimony  imports  that  both  were 
assigned  at  the  same  time.  He  has  treated 
the  notes  as  having  been  purchased,  for  he 
took  no  note  or  memorandum  of  the  loan  to 
Ijamon,  and  made  no  memorandum  of  the 
amount  on  his  books,  on  the  notes,  or  else- 
where. After  collecting  them,  he  rendered 
no  account  of  the  balance  due  after  reim- 
bursing himself.  That  the  transactions  were 
eontempcHraneous  is  manifest  By  each.  Mil- 
ler obtained  part  of  Lamon's  estate,  to  the 
detriment  and  injury  of  his  creditors.  Fraud 
In  one  Is  evidence  of  fraud  in  the  other,  as 
above  shown.  As  to  the  notes,  as  well  as  the 
land,  the  burden  was  upon  Biiller  to  idiow 
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payment  of  a  ftdr  and  adequate  considera* 
tioo.  **If  a  creditor  attacks  as  fraudulent  a 
conveyance  or  transfer  of  property  made  by 
his  debtor,  and  proves  that  his  debt  existed 
before  such  conveyance  or  transfer,  the  pur- 
chaser, in  order  to  maintain  his  title,  must 
show  that  he  paid  a  fair  and  adequate  con- 
sideration. It  is  not  necessary,  however,  that 
the  consideration  should  have  passed  at  the 
time  of  the  conveyance;  tbe  satisfaction  of 
a  pre-existing  debt  or  daim  is  sufficient" 
14  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  508.  The 
decisions  of  this  court  have  declared  the 
proposition  to  be  sound  law,  and  applied  it 
Rogers  v.  Yerlander,  80  W.  Va.  619,  5  S.  B. 
847:  Coha  v.  Ward,  82  W.  Va.  34,  9  B.  B.  41; 
Butler  V.  Thompson,  45  W.  Va.  660,  81  S.  B. 
960,  72  Am.  Bt  Rep.  838.  Another  rule  f<H*ce- 
fully  applicable  here  is  that  looseness  or  in- 
correctness in  stating  the  consideration  of  a 
conveyance  is  a  badge  of  fraud.  14  Am.  & 
Bng.  Enc.  Law  (2d  Ed.)  519.  InabiUty  of  a 
grantor  to  produce  a  memorandum  or  other 
record  of  antecedent  debts,  which,  he  claims, 
constituted  the  consideration  of  the  convey- 
ance^ is  a  badge  of  fraud.  Id.  519.  Does  not 
reason  more  emphatically  demand  of  the  as- 
signee or  grantee  an  intelligent  and  reason- 
ably certain  spedflcation  of  what  he  claims 
to  have  loaned  or  paid,  together  with  some 
corroborative  circumstance?  Is  it  reasonable 
to  say  Miller  let  Lamon  have  $375  on  the 
notes,  without  some  memorandum  of  the  ag- 
gregate amoimt  agreed  upon  and  the  amount 
actually  advanced?  That  is  not  the  rule  or 
custom  among  business  men,  and  where  the 
law  not  only  calls  for  proof  of  payment,  but 
will  scrutinize  the  evidence  of  it,  the  cir- 
cumstance has  weight  against  the  bona  fides 
of  the  claim  of  payment. 

The  foregoing  observations  apply  with 
equal  potency  on  the  question  of  payment 
of  $427.50  of  the  purchase  money  of  the  land. 
Nobody  swears  to  it  but  Miller.  He  says 
he  had  Btuckey  witness  the  payment  of  $250 
of  it  but  Stuckey  died  before  the  testimony 
was  given.  Why  was  not  a  receipt  taken? 
Why,  instead  of  taking  a  receipt  was  Stuck- 
ey called  in  for  the  express  purpose  of  wit- 
nessing the  payment?  Business  men  take  re- 
ceipts for  money  paid  when  witnesses  are 
present  and  there  is  no  necessity  of  hunting 
them  up  and  calling  them  in.  The  story 
would  be  Improbable  on  its  face,  but  for  a 
reason  hereafter  to  be  noticed  which  may 
have  caused  the  performance  of  this  unusual 
act.  Why  was  not  the  $177.50  paid  In 
Schley's  presence,  or  deposited  In  the  bank 
and  included  in  the  checks?  Miller  says  he 
paid  it  on  the  day  of  the  delivery  of  the 
check&  Why  did  he  hand  over  the  <Aecks 
in  Schley's  presence,  and  then  retire  with 
Lamon  to  give  him  the  cash?  There  is  no 
memorandum,  receipt  or  other  writing  by 
which  Miller's  statement  can  be  verified,  and 
he  gives  no  reason  for  failing  to  pay  the 
money  at  the  time  be  delivered  the  checks. 
Moreover,  Schley  says  no  money  in  addition 
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to  the  checks  was  to  be  paid*  as  the  par* 
ties  admitted  in  his  presence  that  Lamon 
owed  Miller  the  difference  on  account  of  bor- 
rowed money.  Where  is  the  evidence  of  that 
loan?  Did  these  men  handle  sums  as  large 
as  $400  and  $500  between  them  in  the  form 
of  loans  and  payments  without  passing  any 
receipts  or  making  memoranda?  A  charge 
of  fraud  in  a  conveyance  requires,  on  the 
part  of  the  grantee,  better  evidence  of  pay- 
ment of  the  consideration  than  Miller  has 
produced  as  to  said  sum  of  $427.50,  and  his 
failure  to  respond  to  the  demand  casts  sus- 
picion upon  the  entire  transaction  between 
the  parties. 

Another  badge  of  fraud  attendant  upon 
this  conveyance  is  the  pains  taken  to  have 
witnesses  to  transactions  as  to  which  none 
were  necessary.  For  what  purpose  could 
Stuckey  have  been  called  as  a  witness  to 
the  alleged  payment  of  $250,  other  than  that 
he  might  be  able  to  say  he  saw  the  money 
actually  put  into  (iamon's  hands,  and  give  it 
out  in  the  neighborhood  as  the  payment  of 
the  last  dollar  of  the  purchase  money?  Then, 
again,  for  some  mysterious  reason,  Miller 
and  Lamon  so  planned  as  to  render  it  nec^ 
cssary  for  Col.  Schley  to  go  to  the  bank  to 
identify  Lamon.  Did  not  the  bank  officials 
know  Miller,  its  own  customer?  Col.  Schley 
says  he  and  Lamon  left  Miller  at  his  office 
when  they  started  to  the  bank.  Why  did 
they  consult  Schley  and  transact  the  bus! 
iiess  in  his  presence?  The  deed  had  been 
written  by  Stuckey,  accepted,  approved,  and 
recorded  several  days  before  the  checks*  were 
delivered  at  Schley's  office*  and  there  was 
nothing  for  him  to  perform  but  calculate  the 
amount  due.  Was  it  necessary  for  a  physi- 
cian and  an  intelligent  farmer  of  large  busi- 
ness experience  to  employ  an  attorney  for 
that  purpose?  They  evidently  went  to  him 
for  no  purpose  other  than  to  put  him  in  a 
position  that  would  enable  them  to  make  a 
witness  of  him.  EUiving  made  him  an  in- 
nocent witness  to  their  apparently  honest 
transaction,  Miller  seems  to  have  forgotten 
several  material  representations  they  made 
to  him.  ''Wherever  there  appears  to  be  con- 
nected with  the  transaction  circumstances 
indicating  excessive  effort  to  give  it  the  ap- 
pearance of  fairness  or  regularity,  which  are 
not  usual  attendants  of  such  business,  the 
courts  will  regard  such  circumstances  as 
badges  of  fraud."  Hart  v.  Sandy,  39  W.  Va. 
644.  An  attempt  on  the  part  of  one  accused 
of  crime  to  manufacture  evidence  in  his  fa- 
vor is  an  incriminating  circumstance.  This 
being  true,  it  ought  to  weigh  heavily  against 
the  parties  to  a  conveyance  attacked  by  cred- 
itors as  fraudulent 

Other  things  casting  strong  suspicion  upon 
the  conduct  of  the  parties  to  this  conveyance, 
and  pointing  directly  to  a  fraudulent  purpose 
in  it  on  the  part  of  Miller,  are  disclosed  by 
the  record,  but  those  already  noticed  are 
sufficient  to  show  that  the  finding  of  the 
circuit  court  cannot  be  disturbed.    Miller  and 


his  sister,  the  wife  of  the  grantor,  took  prac- 
tically everything  he  had,  leaving  nothing  for 
creditors.  When  such  a  transaction  oocurs 
between  relatives,  the  fftct  that  the  grantor 
is  immediately  afterwards  insolvent  or  with- 
out visible  means  to  satisfy  his  debts  is  a 
badge  of  fraud.  Stauffer  v.  Kennedy,  47  W. 
Va.  714^  719,  86  S.  E.  892;  Reynold's  Adm'ra 
T.  Gawthrop,  87  W.  Va.  8, 16  &  E.  304;  Burt 
V.  Timmons,  29  W.  Va.  441,  2  &  E.  780,  6 
Am.  St  Bep.  664;  Herzog  ▼.  Weiler,  24  W. 
Va.  199;  14  Am.  &  Eng.  Enc.  Law  (2d  Bd.) 
503. 

An  assignment  of  error  is  predicated  upon 
the  failure  of  the  court  to  allow,  as  set-offs 
against  the  debt  due  the  plaintiffs,  two  notes 
executed  by  Robert  Lamon,  their  intestate, 
in  favor  of  Chas.  S.  Lamon,  one  of  which 
is  for  the  sum  of  $000,  and  dated  June  15, 
1887,  and  the  other  for  $300,  and  dated  De- 
cember 8^  1893.  On  or  about  June  15,  1894, 
Chas.  S.  Lamon  assigned  the  $600  note  to 
J.  M.  Lamon,  who  says,  in  his  deposition. 
It  was  assigned  to  him  for  the  purpose  of 
collection,  for  which  he  was  to  receive  $50, 
and  that  he  did  collect  out  of  the  estate  of 
Robert  Lamon,  $69.99  of  the  amount  due  on 
it  He  further  says  he  exchanged  for  the 
note  one  previously  executed  by  Chas.  S. 
Lamon  to  lilmself  for  |150,  and  one  for  $450 
contemporaneously  executed  by  him  to  Chas. 
S.  Lamon.  While  rather  intimating  that  the 
transaction  between  him  and  Chas.  S.  Lamon 
as  to  this  note  was  only  a  pretended  trans- 
fer, he  claims  it  and  appropriated  to  his  own 
use  what  he  collected  on  it  From  what 
source  the  $300  note  is  produced  is  not  indi- 
cated by  the  record.  After  proof  (rf  Robert 
Lamon's  signature,  it  was  offered  as  evi- 
dence. As  to  the  administrator  of  Chas.  S. 
luamon,  the  bill  was  taken  for  confessed, 
and  no  reference  is  made  to  these  notes  in 
any  pleading,  except  the  answer  of  Maria 
E.  Janney,  the  widow  of  Chas.  S.  Lamon,  and 
she  fails  to  ask  that  they  be  set  off  against 
the  debt  asserted  by  the  plaintiffs  against 
the  estate  of  her  former  husband.  After 
denying  any  liability  by  reason  of  the  in- 
dorsement of  the  John  W.  Lamon  note,  and 
of  liability  on  any  other  account  to  the  es- 
tate of  Robert  Lamon  on  the  part  of  the 
estate  of  Chas.  S.  Lamon,  she. puts  in  the 
following  averment  concerning  the  notes  : 
"On  the  contrary,  respondent  avers  and  says 
that  at  the  time  of  the  death  of  the  said 
Chas.  S.  Lamon,  and  now,  the  said  Robert 
Lamon  was  indebted  to  him,  and  that  the 
estate  of  the  said  Robert  Lamon  is  still 
indebted  to  him,  on  account  of  various  trans- 
actions amounting  at  least  to  the  sum  of 
$1,000,  and  some  of  which  said  indebtedness 
is  evidenced  by  two  notes  of  the  said  Rob- 
ert Ijimon,  one  for  $700  and  the  other  for 
$300,  the  latter  dated  December  a  1893;" 
and,  without  making  further  aUegations  re- 
specting the  notes,  prays  to  be  dismissed, 
etc.  If  either  of  these  notes  belongs  to  the^ 
estate  of  Chas.  8.   Lamon,  the   legal  title 
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tbereto  is  held  by  the  administrator,  and  not 
by  Mrs.  Janney,  and  be»  IT  anybody,  sbonld 
haye  pleaded  it  as  a  set-off.  It  is  an  at- 
ftrniatiye  plea-«  cross^tction.  Code  1889,  a 
126,  i  9;  Kennedy  t.  Davisson,  46  W.  Va. 
48S»  83  S.  B.  291;  4  Min.  Inst  787;  Hogg's 
PL  &  Forms,  f  259;  Hnds(»  y.  Kline,  9 
Grat  882.  A  diirtribntee  of  a  decedent's  es- 
tate cannot  soe  at  law,  and  be  can  do  so 
in  equity  only  under  peculiar  circumstances, 
such  as  refusal  or  neglect  of  the  administta* 
tor  to  sue,  and  then  be  must  set  forth  in 
bis  bill  the  facts  necessitattog  suit  in  equi- 
ty by  him.  a:kbb  y.  Cabell,  17  Grat  160. 
Nothing  of  the  kind  appears  in  this  answer. 
Howeyer,  it  is  unnecessary  to  decide  whether 
Mrs.  Janney  could  haye  had  the  notes  set 
off  against  the  debt  She  does  not  ayer  that 
she  is  a  distributee  and  entitled  to  any  or 
all  of  the  decedmf  s  estate,  nor  does  she 
ask  that  the  notes  be  set  off  against  the 
debt  An  answer  claiming  a  setoff  must  con* 
tain  the  substantial  requisites  of  a  complaint 
19  Bncy.  PI.  A  Pr.  763.  Horeoyer,  slie  does 
not  ^ypeal,  and  Miller  did  not  dalm  any 
right  to  set-offs  In  the  court  below* 

There  is  an  error  in  the  decree,  howefer, 
which  has  not  been  complained  of.  It  refers 
the  cause  to  a  commissioner  for  a  settlement 
of  the  accounts  of  the  administrator  and  of 
the  estate  of  Chas.  S.  Lamon,  deceased,  and 
orders  a  conyention  of  his  creditcNrs.  It  does 
not  appear  that  there  are  any  creditors  otlier 
than  the  plaintiffs,  and,  if  there  be  any,  the 
court  can  gtye  the  plaintiffs  all  the  relief 
they  demand  or  are  entitled  ts  without  bring* 
ing  tbem  in.  The  bill  charges  that  the  debt- 
or in  liis  lifetime  fraudulently  eonyeyed  away 
all  his  property,  both  real  and  personal,  and 
each  creditor  must  follow  it  up  and  recoyer 
it  acqutolng  a  lien  upon  It  from  the  time 
of  tiie  bringing  of  his  suit  The  conyeyance 
and  transfers  are  good  between  the  parties, 
and  can  only  be  ayoided  at  the  suit  of  cred* 
iters.  It  is  not  a  suit  to  enforce  a  judgment 
lien,  in  which  the  law  requires  a  conyenti<m 
of  creditors.  **In  cases  of  this  character, 
therefore^  it  is  not  proper  to  conyene  the 
husband's  creditors,  nor  to  rent  the  land." 
Snyder,  J.,  in  Gore  y.  Cunningham,  27  W. 
Va.  206^  210,  a  suit  to  set  aside  a  deed  for 
fraud.  As  it  Is  unnecessary  when  but  a 
single  creditor  attacks  the  sale,  and  there 
are  no  conflicting  claims  of  priority  or  other 
cause  for  a  refer^ace,  the  cost  of  a  refer- 
i*nce  ought  not  to  be  inflicted  upon  the  gran- 
tee, and  it  is  not  perceived  that  there  is  any 
ground  upon  which  the  plaintiffs  or  the  court 
may  call  upon  other  creditors  to  attack  the 
conyeyance.  It  Is  optional  with  them  to  as- 
sail It  or  let  it  stand.  In  such  cases  the  law 
iayors  the  actlye  and  diligent  creditor,  giying 
him  preference  oyer  all  who  haye  not  ac- 
quired'judgments  before  the  commencement 
of  his  suit;  and,  where  there  are  no  judg- 
ments, the  creditor  at  large  owes  no  duty 
to  any  other  creditor  of  his  class.  Hence  be 
need  not  bring  them  in,  nor  has  he  any  right 


to  do  so.  Howeyer,  this  error  is  such  as  can 
be  corrected  in  this  court  and  will  not  re- 
yerse  the  decree.  It  will  be  modified  so  as 
to  dii^nse  with  the  reference  and  conven- 
tion of  creditors,  and,  as  so  modified,  it  will 
be  alflrmed,  and  the  cause  remanded  tor  fur- 
ther proceedings.  As  the  appellant  has  not 
complained  of  this  error,  and  it  has  not  as 
yet  wrought  any  injury  to  him,  and  does  not 
enter  into  the  real  controyersy  presented  on 
tills  appeal,  costs  will  be  awarded  to  the 
appellees  as  the  parties  substantially  pre- 
yailing.  Core  y.  Cunningham,  27  W.  Va. 
206;  Linsey  y.  BfcGannon,  9  W.  Va.  164. 

The  cause  will  be  remanded,  with  direc- 
tions to  enter  a  decree  sul^ecting  the  land 
to  the  payment  of  the  debt  due  the  plaintiff, 
and  for  sale  thereof  in  default  of  payment 


(66  w.  Va.  AW 
WOODS  y.  OOTTRELL,  Justioe,  el  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29,  1904.) 

JUSTICX  OV  PBAGS— JURlSDICnON-HSEIZUBK  OF 
GAMING     lUPLEHBNTS— FBOHIBITION— CON- 

srrruTioNAL  law— nuisance. 

1.  A  justioe  who  Issues  a  warrant  to  arrest  a 
party  for  keeping  a  slot  machine  as  a  gaming 
table,  and  to  seize  the  same,  and  who,  on  hear^ 
ing,  requires  the  accused  to  give  reoo^iiance  to 
appear  before  the  criminal  or  circuit  court  to 
answer  the  charge,  and  orders  the  constable  to 
turn  over  to  the  derk  of  such  court  the  slot 
machine  to  abide  its  order,  is  acting  within  his 
Jurisdiction ;  and  a  writ  of  prohibition  will  not 
lie  against  him  and  the  constable  to  restrain 
fliem  from  executing  such  order,  nor  against 
such  clerk  to  prohibit  his  retaining  the  machine 
until  such  court  act  npon  it. 

2.  Section  1,  c.  151,  Code  1809,  in  authoriz- 
ing the  seisure  ot  gaming  tables  or  instruments 
covered  by  it  is  not  unconstitutional,  as  de- 
priving a  person  of  property  without  due  pro- 
cess of  law. 

3.  When  gaming  tables  are  seized  under  a 
warrant  from  a  Justice  under  Code  1899,  c.  151, 
§  1,  the  justice  cannot  order  tiiem  to  be  burned. 
That  can  be  done  only  upon  conviction  of  their 
owner,  upon  the  charge  of  keeping  tbem,  in  a 
criminal  or  circuit  court,  and  under  its  order. 

4.  Public  nuisance — power  to  destroy  things 
constituting  it. 

(SyUabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County; 
W.  Gordon  Mathews,  Special  Judge. 

Proceedings  by  GIbby  Woods  against  Joel 
Cottrell,  Justice,  and  others,  for  writ  of  pro- 
hibition. Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

J.  W.  Kennedy,  Comwell  A  Cornwell,  John 
H.  Holt,  John  Bassel,  and  M.  O.  Bperry,  for 
plaintiff  in  error.  B.  B.  Avis,  Pros.  Atty., 
for  defendants  in  error. 

BRANNON,  J.  A  Justice  of  Kanawha  coun- 
ty issued  a  warrant  requiring  the  arrest  of 
Qlbby  Woods,  charging  that  he  kept  and  ex- 
hibited **a  gaming  table,  called  an  A.  B.  C. 
table,  and  E.  0«  table,  and  faro  bank,  and 


A 


S.  Se«  ConsUtuUonal  Law.  vol.  10.  Cent  Di<.  | 


276 


47  SODTHBASTBRN  REPORTER. 


(W.Va. 


keno  table,  and  table  of  like  kind,  under  the 
denomination  of  'slot  machine/  "  The  war- 
rant required  the  constable  to  arrest  Woods, 
and  bring  him  before  the  justice  to  answer 
tb9  charge,  and  also  to  seize  the  slot  machine 
and  any  money  staked  and  exhibited  to  al- 
lure persons  to  bet  at  such  table  or  bank; 
and  under  it  the  constable  arrested  Woods 
and  seized  the  slot  machine,  and  upon  hear- 
ing Woods  was  required  to  give  bond  for  his 
appearance  before  the  criminal  court  to  an- 
swer the  chaige,  and  the  slot  machine  was 
by  the  justice's  order  turned  oyer  to  the  clerk 
of  the  criminal  court  to  await  its  action  as 
to  the  machine.  Two  days  after  the  justice's 
action  Woods  obtained  from  the  circuit  court 
a  rule  against  the  justice,  the  constable,  and 
the  derk  of  the  criminal  court  to  appear  and 
show  cause  why  a  writ  of  prohibition  should 
not  go  to  prohibit  them  from  proceeding  up- 
on the  said  order  of  the  justice,  "and  com- 
manding them  no  further  to  hold  said  slot 
machine  from  said  petitioner."  Upon  hear- 
ing the  court  discharged  the  rule,  and  Woods 
sued  out  a  writ  of  error  from  this  court 

At  once  the  question  thrusts  itself  upon  us, 
does  prohibition  lie  in  this  case?  No  one  can 
question  that  a  justice  has  jurisdiction  to  i»- 
sue  a  warrant  to  begin  a  prosecution  for 
keeping  gaming  tables  under  Code  18d9,  c 
151,  S  1.  Say  that  he  erred  in  deciding  that 
a  slot  machine  is  a  table,  an  instrument  of 
gaming,  under  that  statute.  It  is  only  an 
error  of  judgment  within  the  pale  of  a  law- 
ful jurisdiction.  It  is  not  a  usurpation  of 
jurisdiction,  but  mere  erroneous  decision  in  a 
case  lawfully  before  hiuL  The  law  com- 
manded him  to  consider  and  decide  whether 
or  not  keeping  a  slot  machine  was  an  offense 
under  that  statute.  He  did  only  what  the 
law  required  of  him«-he  decided  that  que»> 
tion.  Prohibition  lies  only  where  there  is 
"usurpation  and  abuse  of  power,  when  the 
inferior  court  has  not  jurisdiction  of  the  sub- 
ject-matter in  ctmtroyersy,  or,  having  such 
jurisdiction,  exceeds  its  legitimate  powers." 
Code  1899,  c  110,  S  1;  Haldeman  v.  Davis, 
28  W.  Va.  324;  County  Court  v.  Boreman, 
34  W.  Va.  362,  12  S.  B.  490.  It  was  argued 
at  the  bar  that  the  Code  just  cited  says 
that  the  writ  lies  as  "matter  of  right"  So 
it  does  in  those  cases  where  it  does  lie,  but 
those  words  do  not  define  the  cases  where  it 
lies,  but  were  inserted  only  to  say  that  in 
cases  proper  for  the  writ  it  should  be  de- 
mandable  of  right  instead  of  resting  in  the 
discretion  of  the  court  as  before  that  enact- 
ment For  such  error  in  mere  judgment  the 
law  provides  another  remedy.  West  v.  Raw- 
son,  40  W.  Va.  480,  21  a  Bl  1019.  If  indict- 
ed, the  criminal  court  then  the  circuit  court 
then  the  Supreme  Court--all  in  the  due  course 
of  law;  and  this  is  another  reason  against 
prohibition.  A  bold  proposition  it  is  to  say 
that  when  a  justice  sends  out  a  warrant  for 
a  criminal  act  for  which  the  law  gives  him 
power  to  issue  it  a  prohibition  lies,  even 
where  the  act  does  not  constitute  an  offense. 


Can  the  question  whether  it  is  an  offense  be 
tested  by  prohibition?  It  is  not  a  criminal 
writ  Can  the  usual  criminal  procedui^  be 
arrested  and  frustrated  by  this  writ?  Surely 
not  To  so  hold  would  paley  the  vigor  of 
criminal  process.  Everybody  would  be  ask- 
ing a  prohibition  when  a  warrant  is  sued 
out  against  him.  We  decline  to  set  such  a 
precedent  and  decide  the  merits  without  re- 
gard to  the  question  of  the  propriety  of  thus 
using  the  writ,  and  thus  be  understood  as 
holding  that  prohibition  can  be  so  used,  even 
though  the  parties  consent  as  we  do  not  think 
that  consent  can  give  the  writ  a  function 
not  given  it  by  law.  See  dissenting  opinion 
in  State  v.  Godfrey,  46  &  B.  185,  &4  W.  Va. 

Another  reason  why  the  writ  does  not  lie, 
so  far  as  it  seeks  to  restrain  the  action  of 
the  justice,  is  that  he  had  already  acted. 
When  he  sent  Woods  on  to  the  criminal  court 
he  was  functus  officio.  The  matter  was  that 
instant  in  the  criminal  court  ''Prohibition 
does  not  lie  to  restrain  an  inferior  court  after 
the  judgment  has  been  given  and  fully  exe- 
cuted."   Haldeman  ▼.  Davis,  28  W.  Va.  224. 

Next  as  to  whether  the  writ  can  go  to 
operate  upon  the  constable  and  clerk.  As  to 
the  constable:  We  are  to  presume  that  as 
the  justice  made  his  order  on  December  7th, 
and  the  petition  for  prohibition  was  not  pre- 
sented until  December  9th,  the  constable  had 
already  lost  custody  of  the  slot  machine.  It 
does  not  appear  to  the  reverse.  Where,  after 
judgment  prohibition  is  asked  to  restrain  its 
execution,  as  may,  under  some  circumstan- 
ces, be  done,  it  must  appear  that  execution 
has  not  been  done;  but  in  this  case  it  does 
not  so  appear.  City  ▼.  Seller,  45  W.  Va.  44^ 
30  S.  B.  152;  Wilkinson  v.  Hoke,  89  W.  Va. 
406,  19  S.  B.  520;  Bodley  v.  Archibald,  83 
W.  Va.  229,  10  S.  B.  892.  And  the  constable 
is  not  a  judicial  officer,  nor  is  the  clerk,  and 
prohibition  is  only  to  judicial  tribunals.  As 
to  clerk:  The  rule  proposes  that  the  writ 
shall  command  him  "no  further  to  hold  said 
slot  machine  from  the  petitioner";  that  is, 
that  he  surrender  It  to  Woods.  It  can  have 
no  other  significance.  It  would  be  worthless 
otherwise.  This  makes  the  writ  an  action  of 
detinue— a  function  which  it  cannot  perform. 
If  the  order  of  the  justice  were  void  (as  it 
is  not),  or  if  that  feature  touching  the  ma- 
chine were  void,  it  could  be  so  held  in  an 
action  of  detinue,  which  would  be  the  proper 
process.  Prohibition  does  not  lie  where  other 
plain  remedy  exists.  But  aside  from  the 
last  consideration,  the  statute  gives  author- 
ity to  seize,  under  the  warrant  of  tlie  jus- 
tice, a  gaming  table  or  faro  bank,  and  the 
power  to  bum  it  and  within  this  would  be 
included  the  power  to  hold  it  as  evidence  in. 
furtherance  of  the  prosecution  originating 
with  the  warrant  and  to  answ^  final  judg- 
ment of  its  condemnation.  Now,  this  seisure 
is  thus  under  color  of  statute  authority  and 
jurisdiction;  not  without  jurisdiction,  not  an 
excess  or  abuse  of  jurisdiction,  but  within 
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tbe  very  letter  of  the  Jnrlsdlctlon  given  by 
the  ftatute.  The  arrest,  holding  the  accused 
to  answer  in  court,  and  seixure  of  the  in- 
stnunent,  thus  preventing  its  use  in  gaming 
nntU  trial  and  Judgment,  all  these  are  under 
color  and  Justiflcatlon  of  the  authority  or 
Jurisdiction  given  by  the  statute.  To  sustain 
a  Jurisdiction  wide  enough  to  Justify  not  only 
the  issue  of  the  warrant  and  hold  the  ac- 
cused to  answer  an  indictment^  but  also  the 
seizure  of  the  slot  machine,  is  not  to  assert  a 
power  in  the  Justice  to  bum  the  machine. 
We  do  not  think  he  has  that  power.  This 
warrant  was  issued  under  a  statute  which 
does  not  give  the  Justice  power  to  hear  and 
determine  final  Judgment  His  only  power 
is  to  determine  whether  there  is  probable 
cause  to  hold  the  party  to  answer  in  the 
trial  court  We  cannot  cut  his  power  into 
separate  pieces,  and  say  that,  whilst  he  can- 
not try  the  guilt  of  the  accused,  and  impose 
punishment,  yet  he  can  pass  Judgment  that 
the  machine  be  burned.  We  think  that 
whether  the  machine  shall  be  burned  at  re- 
leased depends  on  whether  the  accused  is 
guilty.  If  not  guilty,  he  is  not  himself  to 
be  punished,  neither  is  the  machine  to  be 
burned;  and  as  only  the  trial  court  can  de- 
termine his  guilt,  so  only  it  can  condemn 
the  macliine  to  be  burned.  If  the  party  is 
guilty,  destruction  of  the  machine  follows 
the  ascertainment  of  his  guilt  If  acquitted. 
Judgment  of  restitution  to  him  of  his  prop- 
erty follows.  Though  the  thing  be  plainly  an 
instrument  of  gaming  under  the  statute,  yet, 
tf  its  (^ner  be  acquitted  of  using  it  for  that 
purpose,  it  cannot  be  destroyed,  as  it  is  only 
instruments  actually  used  and  kept  for  gam- 
ing that  are  thus  condemned  to  destruction. 

It  is  argued  that  only  after  trial  by  a  Jury 
and  conviction  of  the  accused  can  the  gaming 
table  be  seized.  This  cannot  be  so.  It  is 
designed  to  take  from  the  accused  the  gam- 
ing instrument,  and  stop  its  use  until  trial. 
It  goes  along  with  the  accused  to  share  his 
fftte. 

It  is  argued  that  there  is  no  authority  to 
turn  over  to  the  court  as  evidence  the  slot 
machine,  and  that  that  part  of  the  Justice's 
OTder  is  an  excess  and  abuse  of  his  powers, 
and  warrants  prohibition,  as  the  statute  gives 
only  power  to  bum.  We  have  Just  said  that 
the  statute  does  not  contemplate  a  burning 
by  order  of  the  Justice,  and  this  would  Jus- 
tify the  commitment  of  the  slot  machine  to 
the  custody  of  the  criminal  court  to  abide  its 
order,  so  that  it  may  have  possession  and 
execute  its  Judgment  of  burning.  The  Justice 
had  Jurisdiction  under  the  statute  to  decide 
whether  there  was  probable  cause  to  charge 
the  accused.  Surely  that  cannot  be  doubted. 
It  is  plain,  too,  that  he  had  power  to  retain 
the  machine  as  evidence,  and  also  to  an- 
swer Judgment  of  condemnation  of  it  The 
general  law  Justifies  not  merely  seizure  of  ar- 
ticles admissible  as  evidence,  but  even  search 
of  the  person  charged  in  order  to  get  evi- 
dence.   State  necessity  calls  for  it    1  Bishop, 


Grim.  Proced.  f  210;  Hughes,  Grim.  Proced. 
f  3182.  The  above  considerations,  baaed  on 
only  section  1,  c  151,  Ck>de  1899,  besides 
general  law,  to  show  that  the  Justice  had  Ju- 
risdiction to  seize  and  provide  for  the  reten- 
tion of  the  article,  may  be  strongly  supple- 
mented by  Code  1899,  c.  155,  allowing  war- 
rants to  search  premises  to  find  gaming  im- 
plements, as  it  gives  power  to  the  Justice  to 
issue  search  warrants,  and  allow  seizure,  and 
directs  that  the  article  be  safely  kept  by 
direction  of  the  Justice  to  be  used  as  evidence, 
and  then,  in  some  cases,  burned.  The  law 
thus  plainly  gave  the  Justice  Jurisdiction  to 
do  all  he  did  in  this  case.  Boyd  v.  U.  S.,  110 
U.  S.  610,  6  Sup.  Gt  024,  29  L.  Ed.  746,  is  a 
valuable  case  as  to  limit  of  right  of  search 
where  it  is  iU^^l,  or  compels  one  to  furnish 
evidence  against  himself.  Thus  we  see  dear- 
ly that  the  Justice  had  Jurisdiction.  It  is 
proposed  to  make  the  dvll  writ  of  prohibitiou 
review  and  reverse  his  action  for  supposed 
error,  as  if  it  were  appellate  process.  Pro- 
hibition has  no  such  office.  Gounty  Gourt  v. 
Boreman,  84  W.  Ya.  862,  12  S.  B.  490.  The 
case  of  State  v.  Godfrey,  46  S.  B.  185,  54  W. 
Va.  — ,  does  not  conflict  with  this  case,  be- 
cause the  town  ordinance  under  which  the 
warrant  issued  was  void;  there  was  no  Juris- 
diction. 

It  is  said  that  the  statute.  In  authorizing 
the  seizure  and  withholding  of  a  gaming  ta- 
ble, is  a  violation  of  the  Constitution,  as  it 
takes  property  without  due  process.  This 
argument  goes  upon  the  theory,  in  part  at 
least,  that  it  is  the  Justice^  who  commands 
the  burning  of  the  gaming  table.  It  may  be 
that,  if  such  were  the  construction  of  the 
statute,  trial  before  the  Justice  would  be  due 
process.  Land  Go.  v.  Laldley,  159  U.  S.  10.3, 
16  Sup.  Gt  80,  40  Ia  Ed.  91.  But  we  hold 
that  it  is  only  the  trial  court  after  convic- 
tion, that  can  order  such  buming,  and  it  can- 
not be  Intimated  that  this  is  not  due  process. 
It  cannot  be  maintained  that  the  clause  of 
the  statute  authorizing  the  seizure  and  burn- 
Ing  a  gaming  table  is  unconstitutional.  Mere 
gaming  is  not  at  common  law,  an  offense, 
but  only  by  statute;  but  keeping  a  gaming 
house  is  a  public  nuisance  by  common  law. 
14  Am.  A  Bug.  Bncy.  L.  (2d  Ed.)  666;  1  Wood 
on  Nuisance,  S  45.  It  is  law  very  ancient 
that  upon  an  Indictment  for  maintaining  a 
public  nuisance  not  only  may  the  offender  be 
punished,  but  the  nuisance  may  be  abated 
as  part  of  the  Judgment  and  the  thing  with 
which  the  nuisance  is  d<»ie  may  be  destroyed. 
1  Am.  &  Bug.  Bncy.  L.  (2d  Ed.)  78;  2  Wood 
on  Nuisance,  S  864.  This  is  a  governmental 
power,  existing  under  that  vast  power  called 
the  ••police  power."  It  is  coeval  with  govern- 
ment Under  it  all  criminal  law  finds  its  war- 
rant 1  McGlain,  Grim.  L.  S  28.  We  cannot  be- 
lieve that  it  was  the  design  of  the  state  Con- 
stitution or  of  the  fourteenth  amendment  to 
the  national  (Constitution,  in  declaring  that 
no  one  sball  be  deprived  of  property  without 
due  process  of  law,  to  enervate  and  emascu- 
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late  govenunoit  of  powers  so  essential  and 
deeply  rooted  in  the  social  fabric  Ions  be- 
fore the  adoption  of  American  Oonstltotionsi. 
They  effect  no  repeal  of  such  inherent  com- 
mon-law powers.  In  re  Converse^  137  U.  8. 
624,  U  Sup.  Ct  191,  84  U  Bd.  796;  State  v. 
Sponangle,  45  W.  Va.  415,  32  8.  B.  288,  43  U 
li.  A.  727;  25  AnL  &  Bng.  Bncy.  L.  (2d  Bd.) 
146.  So  the  established  law  of  public  nui- 
sance and  remedy  will  warrant  the  »^ure 
and  detention  and  custody  of  the  machine  by 
the  criminal  court  as  eyidmce,  and  to  execute 
its  Judgment  In  fact,  this  confiscation  of 
the  table  is  a  part  of  the  punishment,  Just 
as  are  the  fine  and  imprisonment  Of  course, 
the  Oonstitntions  do  not  debar  the  Legisla- 
ture from  fixing  punishment  Bishc^,  Stat 
Qrlmes,  {  998.  The  old  common  law  confis- 
cated the  felon's  property.  That  general  for- 
feiture of  the  common  law,  as  a  mere  se- 
quence of  conviction,  cannot  be  enacted  in 
this  state  because  of  our  Bill  of  Bights  say- 
ing, "No  conviction  shall  work  corruption  of 
blood  €r  forfeiture  of  estate."  This  abolished 
power  to  declare  a  fwfeiture  as  a  legal  con- 
sequence of  conviction;  but  it  does  not  in- 
hibit a  provision  Uke  that  in  the  gaming  act 
forfeiting  the  particular  thing  working  the 
mischief,  the  instrument  of  the  nuisance  or 
offense.  The  Legislature  may  devest  prop- 
erty in  that  particular  thing.  "Forfeitures  of 
spedflc  articles  *  •  •  are  a  species  of 
fine,  resting  on  the  same  principles  as  a  sen- 
tence to  pay  a  sum  of  money.  We  have  no 
general  practice  of  imposing  this  sort  of  for- 
feiture, but  it  is  sometimes  done  under  the 
direction  of  a  statute."  Bishop's  New  Cr.  L. 
i  944.  The  Legislature  may  determine  when 
that  which  is  otherwise  property  shall  cease 
to  be  such  if  kept  against  law.  It  is  subject 
to  police  power.  Train  v.  Boston  Ck).  (Mass.) 
^  Am.  Rep.  113;  State  v.  Lewis  (Ind.)  38  N. 
E.  1024,  20  L.  R.  A.  62;  People  v.  Budd  (N. 
Y.)  22  N.  B.  670,  682,  5  L.  R.  A.  669,  15  Am. 
St  Rep.  460.  In  Lawton  v.  Steele,  162  U.  S. 
133,  14  Sup.  Gt  499,  88  L.  Bd.  385,  a  state 
act  authorizing  private  individuals  and  cer- 
tain oflicers  to  destroy  fish  nets  was  held 
lawful  exercise  of  police  power,  and  not  to 
derive  persons  of  property  without  due  pro- 
cess. In  some  states  are  statutes  confiscat- 
ing intoxicating  liquors  kept  for  sale  con- 
trary to  law,  and  authorizing  their  seizure. 
In  Fisher  v.  HcGirr  (Mass.)  61  Am.  Dec  381, 
it  is  held  that  "the  Legislature  may  declare 
possession  ot  certain  property  to  be  unlaw- 
ful, where  such  property  would  be  danger- 
ous, injurious,  or  noxious,  and  may  be  due 
process  of  law,  by  proceeding  in  rem,  pro- 
vided for  the  abatement  of  the  nuisance,  and 
the  punishment  of  the  offender,  by  the  seiz- 
ure and  confiscations  of  the  property,  by  the 
removal,  sale,  or  destruction  of  the  noxious 
articles.**  The  Supreme  Oourt  has  held  in 
Mugler  V.  Kansas,  123  U.  S.  628,  8  Sup.  Ct 
273,  81  L.  Bd.  206,  that  "the  destruction.  In 
the  exercise  of  the  police  power  of  the  state, 
of  property  used  In  violation  of  law  in  main- 


talning  a  public  nuisance,  is  not  taking  of 
prcq;»erty  for  public  use,  and  does  not  deprive 
the  own^  of  it  without  due  process  of  law." 
It  held  that  the  state  had  constitutional  pow* 
er  to  declare  any  place  kept  for  illegal  manu- 
facture or  sale  of  liquors  a  public' nuisance, 
and  abate  it  and  at  the  same  time  provide 
for  the  trial  of  the  offender.  An  Iowa  statute 
provided  that  if  the  existence  of  a  nuisance 
is  established  by  trial,  it  should  be  abated 
by  the  Judgment  by  seizing  and  destroying 
the  liquor,  and  that  the  fixtures  and  furniture 
used  on  the  premises  for  manufacture  or  sale 
of  liquor  should  be  removed  and  sold.  It  was 
argued  that  the  seizure  and  destruction  of  the 
liquor  and  removal  and  sale  of  the  fixtures 
was  contrary  to  the  fourteenth  amendment; 
that  this  could  not  be  done  by  legislative  en- 
actment whereas  this  legislation  forfeited 
the  pn^^erty;  that  forfeiture  must  be  by  ac- 
tion against  the  thing;  and  that  in  a  criminal 
prosecution  the  prc^erty  is  not  involved, 
as  is  contended  in  this  case,  and  that  the  de- 
fendant was  oititled  to  his  day  in  oourt 
upon  the  forfeiture  of  the  property.  The 
court  said— what  we  say— that  property  can- 
not be  forfeited  by  a  legislative  act  but 
only  by  Judgment  of  a  court  after  notice, 
that  the  statute  did  not  forfeit  property  by 
legislative  enactments,  but  as  in  many  other 
instances,  authorizes  the  courts,  in  cases 
where  it  has  been  established  on  Judicial  in- 
vestigation that  the  pn^>erty  Is  such  or  has 
been  so  used  as  to  be  a  nuisance,  to  abate  it 
by  destroying  and  selling  the  property.  It 
said  that  In  actions  wherein  the  existence  of 
the  nuisance  is  established  under  the  law  In 
question  the  action  Is  against  the  thing— 4be 
place— as  well  as  against  the  person.  In 
either  case  the  question  is  whether  the  place 
was  a  nuisance,  and,  if  so^  whether  the  per- 
son was  engaged  in  keeping  it  The  court 
said  that  as  the  proceeding  is  against  per- 
son and  thing  both,  the  person  has  due  no 
tlce,  and  his  day  In  court  to  defend  against 
forfeiture,  as  also  to  defend  himself.  Just  so 
in  this  case.  Craig  v.  Werthmueller,  78  Iowa, 
596,  48  N.  W.  606.  Where  one  has  his  day 
in  court  and  regular  trial,  that  is  due  process. 
Land  Co.  v.  Laidley,  159  U.  S.  108,  16  Sup. 
Ct  80,  40  L.  Bd.  91.  Such  anti-liquor  laws 
forfeiting  property  have  been  frequently  sus- 
tained. Black  on  Intox.  liquors,  S  54;  Pres- 
ton V.  Drew  (Me.)  54  Am.  Dec.  689;  Bishop 
on  Stat  Crimes,  H  993,  994.  We  conclude 
that  the  statute  in  question  Is  valid  both  as 
to  the  person  proceeded  against  and  the  im- 
plements used  for  gaming. 

The  question  whether  a  slot  machine  la  an 
instrument  of  gaming  within  the  meaning  of 
section  1,  c.  151,  Code  1899,  was  fully  and 
ably  argued  orally  and  in  briefs,  and  this 
court  is  as  well  prepared  to  decide  it  now  as 
It  likely  ever  will  be,  though  strictly  it  is  not 
proper  to  decide  it  as  prohibition  does  not 
He.  As  it  was  stated  In  argument  that  In- 
dictments aro  pending  In  some  counties 
against  persons  for  keeping  slot  machines. 
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and  tlmt  those  using  them  want  to  ko^fw 
whether  th^  are  violating  the  law  or  not, 
iome  of  the  memben  of  the  court  flavor  ex* 
preflsli^  our  (pinion  upon  it;  but,  some  menip 
ben  objecting,  we  do  not  consider  the  qnes* 
tiOQ  In  this  opinion. 

We  affirm  the  judgment  dlsdiarging  the 
role. 

(65  W.  Va.  529) 
POLING   T.   OONDON-IiANB    BOOM   & 
LUMBEE  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Yiiginia. 
April  1,  1904.) 

COSTBACT— AB8IQNMBNT— CON8TBUCTIOR— 

▲PPSAI/— REVIEW— OBJXCTI0N8   TO 

KVIDBNCPB. 

l.A  contract  in  which  the  delectus  persoott 
is  material,  as  where  a  person  agrees  to  use  hii 
personal  skill  and  knowledge,  or  has  been  con- 
tracted with  by  reason  of  the  trust  and  confi- 
dence placed  in  him,  cannot  be  assigned  by  such 
person,  while  the  agreement  remains  executory, 
without  the  consent  of  the  other  contracting 
party :  but  a  contract  in  which  the  delectus  per- 
sons 18  not  material,  and  whidi  is  for  services 
that  may  be  as  well  performed  by  one  person 
as  another,  is  assignable,  unless  the  assignment 
thereof  be  prohibited  by  the  terms  of  the  con- 
tract. Held,  the  contract  in  this  case  is  assign- 
able. 

2.  If  a  contract,  other  than  a  money  demand, 
specifies  no  time  within  which  performance  is 
to  take  place,  the  promisor  is  allowed  such  time 
for  performance  as  is  reasonable,  taking  into 
consideration  the  subjeet-matter  of  the  contract 

8.  A  decree  of  the  circuit  court  confirming  the 
report  of  its  commissioner  will  not  be  disturbed 
on  appeal  unless  plainly,  wrong.  McCrum  v. 
Stone,  14  S.  E.  M^,  36  W.  Va.  049. 

4.  Point  4  in  syllabus  of  Bank  ▼.  Prager  & 
Son,  41  S.  B.  863,  50  W,  Va.  660,  approved 
and  applied. 

(Syllabus  by  the  Oourt) 

Appeal  from  Circuit  Court,  Tuckor  Coun- 
ty; John  Homer  Holt,  Judge. 

Bill  by  J.  B.  Poling,  trustee,  against  the 
Gondon-Ijane  Boom  &  Lumber  Company  and 
others.  Decree  for  i^intiif,  and  the  above- 
named  defendant  appeals.    Affirmed. 

C  W.  Dailey,  for  appellant  F.  M.  Reyn- 
olds and  J.  P.  Scott  for  appellee. 

MILLBlt  J.  The  appellant  Condon-Lane 
Boom  &  Liunber  Company,  and  defendant 
George  Pyle  made  a  contract  for  the  sale 
and  delivery  of  saw  logs,  contained  in  the 
following  letters:  "Bretz,  W.  Va..  July  20, 
1802.  Mr.  George  Pyle,  Hendricks,  W.  Va.— 
Dear  Sir:  We  will  buy  your  logs  on  Laurel 
Fork  of  the  Cheat  River,  to  be  put  in  Laurel 
Fork  not  more  than  fifteen  miles  from  its 
mouth,  and  to  be  driven  into  the  Dry  Fork 
of  the  Cheat  River.  We  to  furnish  a  scaler, 
who  will  be  satisfactory  to  both  parties;  you 
to  pay  50  cts.  per  day  and  board  the  scaler, 
and  we  to  pay  the  balance  of  his  salary. 
We  will  advance  you  One  Dollar  ($1.00)  per 
M.  ft  when  the  logs  are  scaled  and  branded, 
balance  when  they  are  driven  into  the  Dry 

1 1.  See  AMignmenU,  toL  «,  Cent  Dig.  H  »,  IS. 


Folic.  '  If  you  put  in  a  good  splash  dam  to 
insure  the  logs  coming  to  Dry  Fork,  we  will 
advance  one  dollar  additional  when  put  in 
Laurel  Fork.  We  will  pay  the  balance  when 
the  timber  is  in  the  Dry  Fork  at  or  below 
the  Laurel  Fork.  All  logs  to  be  scaled  by 
Doyle's  Rule  and  to  be  straight  and  sound 
scale.  •  •  •  These  prices  to  hold  good 
for  one  year  from  date,  and  is  subject  to 
your  acceptance  agreeing  to  sell  all  timber 
you  cut  during  tho  hext  twelve  months,  at 
the  foregoing  prices;  otherwise  we  are  not 
bound  by  this  lettBr.*'  To  which  Pyle  re- 
plied: "Hulings,  W.  Va.,  July  27,  1892.  Con- 
don-Lene  Boom  &  Lumber  Co.,  Bretz,  W. 
Va.— Gentlemen:  I  accept  your  proposition 
as  conveyed  in  your  letter  of  the  20th  inst., 
with  these  provisos: — ^that  you  are  not  to 
bur  any  logs  on  Laurel  Fork,  except  those 
engaged  by  Mr.  B.  R.  Blackman,  for  the 
period  of  one  year  from  date;  and  I  further 
agree  not  to  cat  any  'Pulp'  wood  for  the  peri- 
od of  one  year  from  date."  TO  this  letter, 
appellant  made  answer:  '*Bretz,  W.  Va.,  July 
27,  1«02.  Mr.  Geo.  Pyle,  Hulings,  W.  Va.- 
Dear  Sir:  Your  favor  of  even  date  received, 
and  in  reply  we  agree  not  to  buy  any  tim- 
ber for  one  year  on  Laurel  Fork,  except 
what  has  been  engaged  by  Mr.  S.  R.  Black- 
man,  with  the  understanding  that  you  cut 
no  *Pulp'  wood  during  the  same  time."  These 
letters  constitute  a  binding  contract  between 
said  parties.  On  the  17th  day  of  October, 
1893,  said  Pyle  made  a  general  assignment 
by  deed  of  trust  bearing  date  on  that  day. 
properly  acknowledged,  and  duly  admitted 
to  record  In  Tucker  county,  by  which  he 
'^granted,  sold,  released,  assigned,  transferred 
and  set  over  to  J.  E.  Poling,  trustee,  his 
lands,  goods,  and  chattels,  and  cboses  in  ac- 
tion of  every  name,  nature,  and  description. 
*  *  *  more  particularly  enumerated  and 
described  in  the  schedule  annexed  thereto, 
marked  No.  9,  to  have  and  to  hold  the  same 
unto  the  said  Poling,  in  trust  nevertheless, 
to  sell  and  dispose  of  the  said  personal  es- 
tate, to  collect  the  said  choses  in  action,  and 
dispose  of  the  proceeds  of  said  contract  and 
property  In  the  manner  following,  to  wit: 
First  to  pay  all  such  debts  as  by  the  laws 
of  West  Virginia,  as  are  entitled  to  prefer- 
ence in  such  cases.  Second  to  pay  and  dis- 
charge all  the  reasonable  expenses  cost  and 
charges  of  putting  in  the  logs  cut  on  the 
Eugene  Hedrick  lands  and  for  driving  the 
same  and  all  other  logs  out  of  Laurel  Fork, 
by  reason  of  the  contract  between  said  party 
of  the  first  part  and  the  Condon-Lane  Boom 
&  Lumber  Co.  and  all  reasonable  expenses 
in  complying  with  said  contract  that  is  to 
say  put  in  timber,  cut  and  driving  same  as 
required  by  said  contract  and  all  cost  of  car- 
rying into  effect  the  trust  hereby  created 
including  the  lawful  commissions,  of  the 
party  of  the  second  part  for  bis  services  In 
executing  the  said  trust  Third  to  distribute 
and  pay  the  remaind^  of  said  proceeds  to 
the  creditors  of  the  said  party  of  the  first 
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part,  for  all  debts  and  Uabllltlea,  which  he 
may  owe,  or  for  which  he  may  lawfully  be 
field  responsible  to  any  person  whomsoeyer, 
provided  that  should  the  proceeds  arising 
from  the  sale  of  his  'assets'  or  by  reason 
of  said  contract  not  being  sufficient  to  pay 
all  his  indebtedness  then  said  debts  are  to 
be  paid  ratably  and  in  proportion,*'  The 
schedule  referred  to  above  is  in  the  words 
and  figures  following:  "One  team  horses 
and  harness  complete,  all  camp  equipments 
on  Laurel  Fork,  in  Randolph  Co.  consisting 
of  bedding  cant  hooks  saws  axes  and  evry 
thing  belonging  to  me  at  said  camp  or  in 
said  county,  all  money  due  said  Geo.  Pyle, 
from  the  Condon-Lane  Boom  &  Lumber  Co. 
by  virtue  of  a  contract  between  him  and 
said  Co.  all  that  is  now  due  and  to  become 
due  by  virtue  of  said  contract  and  all  other 
property  not  Included." 

At  the  October  rules,  1889,  said  J.  B.  Pol- 
ing, trustee,  filed  his  bill  in  the  clerk's  office 
of  the  circuit  court  of  Tucker  county  against 
appellant,  the  Condon-Lane  Boom  &  Lumber 
Company,  George  Pyle,  the  Hendricks  Com- 
pany, Limited,  and  L.  W.  James.  He  alleges 
therein  the  making  of  said  contract  by  and 
between  appellant  company  and  Pyle  for  the 
sale  and  delivery  of  saw  logs;  the  execution 
of  said  assignment;  that  said  Pyle  had  com- 
pleted, (HT  nearly  completed,  the  said  contract 
between  himself  and  the  said  Condon-Lane 
Boom  &  Lumber  Company,  at  the  date  of  said 
assignment;  and  that,  after  the  said  assign- 
ment was  made.  Poling,  as  trustee  in  said 
assignment,  went  on  and  completed  the  con- 
tract in  every  respect,  as  he  had  a  right  to  do 
onder  said  assignment,  so  that  the  full 
amount  of  plaintiff's  daim,  which  he  alleges 
to  be  $8,111.28,  was  due  and  owing  to  him,  as 
assignee  of  Pyle,  from  said  last-mentioned 
company.  The  bill  further  alleges  that  in 
May,  1805,  plaintiff  had  instituted  a  chancery 
suit  in  said  court  against  said  Pyle,  the  Con- 
don-I>ane  Boom  &  Lumber  Company,  L.  W. 
James,  the  Hendricks  Company,  Limited,  and 
others  (naming  them),  the  object  of  which 
suit  was  to  have  audited  and  adjudicated  the 
claims  against  said  Pyle,  secured  by  said  deed 
of  trust,  to  have  the  instruction  of  the  court 
to  the  trustee  as  to  the  disbursement  of  the 
funds  in  his  hands  as  trustee  under  said  deed 
of  assignment,  and  to  fix  and  adjudicate  the 
rights  of  all  the  parties  in  interest;  that  the 
said  last-mentioned  cause  was  referred  to  a 
conmiissloner  to  convene  the  creditors  of 
Pyle,  to  ascertain  the  assets  conveyed  by  said 
deed  of  trust  to  the  trustee  therein,  and  for 
other  purposes,  and  that  the  commissioner  re- 
ported, among  other  things,  that  said  boom 
and  lumber  company  was  due  on  its  said 
contract  with  Pyle  the  sum  of  $8,111.28,  but 
it  is  shown  by  a  copy  of  the  summons,  and 
of  the  return  of  the  attempted  service  thereof 
on  appellant,  that  no  valid  service  was  had 
open,  and  it  la  agreed  that  no  appearance  of 
any  kind  waa  made  by,  it  in  said  last-men- 
tioned   cause.      Therefore    the    proceedings 


therein  are  void  and  of  no  binding  effect  upon 
appellant  Plaintiff,  Poling,  also  alleges  that 
at  the  February  rules,  1896^  an  action  at  law 
was  instituted  in  said  circuit  court  by  him,  as 
trustee,  against  said  boom  and  lumber  com- 
pany, for  the  recovery  of  $10,248.11,  as  the 
amount  due  from  it  upon  the  said  logging 
contract  made  by  it  with  Pyle  as  aforesaid^ 
which  action  is  still  pending;  that  said  de- 
fendant L.  W.  James  some  time  in  1896  in- 
stituted a  suit  in  chancery  in  said  court 
against  the  said  boom  and  lumber  company* 
the  Hendricks  Company,  Limited,  J.  B.  Pol- 
ing, trustee,  and  George  Pyle,  setting*  up  a 
claim  to  $3,500  of  the  pioney  due  from  said 
boom  and  lumber  company  to  Pyle  under  said 
logging  contract,  by  virtue  of  an  order  for 
$3,500  drawn  by  Pyle  on  said  boom  and  lum- 
ber company  in  favor  of  James,  dated  l^larcb 
20,  1893,  which  has  not  been  paid;  that  said 
James,  in  his  said  bill,  admitted  his  indebted- 
ness to  the  said  Hendricks  Company  to  the 
amount  of  $425,  with  proper  interest  thereon^ 
and  that,  to  secure  said  $425,  he  (James)  had 
assigned  to  said  Hendricks  (Company  the  said 
$8,600  order  as  collateral  security;  that  said 
order  was  then  in  the  possession  of  said  Hen- 
dricks Company;  and  that  said  last-mention- 
ed cause  is  still  pending.  Plaintiff  charges 
that  said  boom  and  lumber  company  is  liable 
to  him,  as  trustee,  for  the  sum  of  $8,111.28, 
with  interest  from  the  1st  day  of  January, 
1894,  and  he  submits  to  the  court  for  its  ad- 
judication the  several  questions  arising  in 
this  cause  as  to  the  disposition  of  the  fund  to 
be  paid  to  the  plaintiff,  as  such  trustee,  when 
recovered  from  said  boom  and  lumber  com- 
pany, and  as  to  the  respective  rights  of  said 
Hendricks  Company  and  L.  W.  James  in  the 
said  Older  given  to  James  by  Pyle  as  afore- 
said. Plaintiff  prays  the  court  to  enter  a  de- 
cree in  the  cause  requbring  said  boom  and 
lumber  company  to  pay  to  him,  as  trustee, 
said  sum  of  $8,11L28,  with  interest  as  afore- 
said, as  the  balance  due  from  it  on  said  log- 
ging contract  made  by  it  with  Pyle  as  atore- 
said;  that  the  rights  of  said  several  partlea 
as  to  the  $3,500  order  be  ascertained  and  de^ 
termined;  and  for  general  relief. 

The  defendant  boom  and  lumber  company 
tendered  its  demurrer,  and  also  filed  its  an- 
swer to  said  bill.  The  demurrer  says  that  the 
bill  is  insufficient,  first;  because  it  shows  na 
liability  for  any  sum  of  money  on  the  part  of 
this  defendant  to  the  plaintiff;  second,  be- 
cause the  assignment  executed  by  the  defend- 
ant George  Pyle  to  the  plaintiff  does  not  pur- 
port to  assign  any  sum  of  money  which  might 
have  been  due  from  this  defendant  to  the 
said  George  Pyle  at  the  time  of  the  executloii 
of  said  assignment;  third,  because  the  plain- 
tiff's bill  is  based  upon  the  carrying  out  by 
the  plaintiff  of  the  contract  set  up  in  the  bill 
between  this  defendant  and  George  Pyle, 
while  the  said  Pyle's  assignment  does  not 
purport  to  confer  such  power  upon  the  plain- 
tiff, and  could  not  have  conferred  such  power,, 
even  had  it  purported  to  do  so. 
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On  the  9001  day.of  Angiut,  1901,  tbe 
was  heaid  hj  the  court  upon  the  papers  there- 
tofore read;  former  orders  and  decrees;  up- 
on the  demurrer  of  the  defendant  said  boom 
and  Imnber  company;  upon  Its  amended  an- 
swer* and  the  answer  of  defendant  L.  W. 
James,  with  general  replications  thereto,  and 
the  special  reply  in  writing  by  said  boom 
and  Imnber  company  to  said  answer  of  James; 
the  d^xMdtions  taken  and  filed  on  behalf  of 
both  the  plaintiff  and  said  last-mentioned 
company;  and  upon  all  of  the  exhibits  filed 
In  said  cause.  Whereupon  the  said  demurrer 
was  overruled,  and«the  cause  was  r^erred  to 
Jeff  Lipscomb,  one  of  the  commissioners  of 
the  court  to  ascertain  and  report  upon  11  dif- 
ferent questions,  which  may  be  all  condensed 
Into,  find  are  in  substance,  an  inquhry  of  what, 
if  anything,  is  due  from  the  said  boom  and 
lumber  company  to  the  plaintilf  upon  the  mat- 
ters alleged  in  the  bilL  Under  this  order  of 
reference  the  said  commissioner  made  up 
and  submitted  on  the  let  day  of  March,  1902, 
a  voluminous  statement  and  rei>ort,  finding 
as  his  general  conclusion,  that  the  said  boom 
and  lumber  company  is  indebted  on  said  conr 
tract  made  with  Pyle  as  aforesaid  in  the  sum 
of  $d|46aoe  principal,  with  interest  thereon 
from  July  16,  1880,  to  March  6,  1902,  $1,- 
992.15,  making  in  the  aggregate  $8,458.24  as 
the  amount  due  on  the  day  and  year  last 
aforesaid.  The  plaintiff  filed  exceptions  in 
writing  to  said  report,  because  the  commis- 
sioner had  allowed  therein  two  credits  to  said 
boom  and  lumber  company— one  for  1319.42, 
and  the  other  for  $125.  The  appellant  Oon- 
don-Lane  Boom  &  Lumber  Company  also  filed 
18  specific  exceptions  to  so  many  parts  there- 
of, and  a  fourteenth  to  the  report  as  a  whole. 

On  the  28th  day  of  August,  1902,  the  cause 
was  again  heard  upon  the  papers  formerly 
read,  former  orders  and  decrees,  the  said  re- 
port of  Commissioner  Lipscomb,  and  upon  the 
exceptions  thereto  filed  by  both  plaintiff  and 
appellant  as  aforesaid.  On  consideration 
whereof  the  court  overruled  each  and  every 
6ne  of  said  exceptions,  confirmed  said  report 
in  accordance  with  the  findings  of  said  com- 
missioner as  to  the  amount  due  the  plaintiff, 
J.  E.  Poling,  trustee,  on  account  of  the  mat- 
ters set  up  in  bis  bill,  and  adjudged,  ordered, 
and  decreed  that  the  plaintiff,  J.  B.  Poling, 
trustee,  should  recover  from  the  defendant 
said  boom  and  lumber  company  $8,458.24, 
with  interest  thereon  from  the  5th  day  of 
March,  1902,  until  paid,  and  his  costs  by  him 
about  his  said  suit  expended.  From  tliis  de- 
cree said  boom  and  lumber  company  was  al- 
lowed an  appeal.  It  assigns  various  errors, 
among  which  is  the  overruling  of  said  de- 
murrer, and  refusal  of  the  court  to  sustain  its 
said  exceptions  to  the  commissioner's  report 

It  is  not  contended  that  the  court  did  not 
have  Jurisdiction  of  the  genial  subject-mat- 
ter of  the  suit.  It  is  plain  that  the  court  had 
such  Jurisdiction.  To  that  exte])t,'at  least, 
the  demurrer  was  properly  overruled.  In 
support  of  its  demurrer,  appellant's  counsel 


dte  Olark  on  Contracts,  p.  525,  where  it  is 
stated:  'It  is  the  settied  rule,  subject  to 
exceptions  which  are  apparent  rather  than 
real,  that  a  person  cannot  assign  his  liabili- 
ties under  a  contract,  or,  to  put  the  matter 
from  the  point  of  view  of  the  other  party  to 
the  contract,  a  person  cannot  be  compelled  to 
accept  performance  of  the  contract  from  a 
person  who  was  not  originally  a  party  to  it. 
The  reason  for  the  rule  lies  not  only  in  the 
right  of  a  person  to  know  to  whom  he  is  to 
look  for  the  satisfaction  of  his  rights  under  a 
contract,  but,  more  particularly,  in  his  right 
to  the  benefit  which  he  contemplates  from 
the  character,  credit,  and  substance  of  the 
person  with  whom  he  has  contracted.  The 
exceptions  to  this  rule  are  apparent,  rather 
than  real.  As  stated  in  the  black-letter  text, 
a  person  may  assign  the  liabilities  imposed 
upon  him  by  a  contract  which  he  has  made 
if  the  other  party  to  the  contract  consents. 
This,  however,  as  we  shall  see,  is,  in  effect, 
a  new  contract.  It  is  a  rescission  by  agree- 
ment  of  the  old  contract,  and  the  substitu- 
tion of  a  new  one,  in  which  the  same  acts 
are  to  be  performed  by  different  parties. 
Another  apparent  exception  is  in  this,  name 
ly,  that  if  a  person  undertakes  to  do  work 
for  another  which  requires  no  special  skill 
and  he  has  not  been  selected  for  the  work 
with  reference  to  any  personal  qualifications, 
be  may  have  the  work  done  by  some  equally 
competent  third  person.  This,  however,  is 
not  an  assignment  of  his  liabilities,  for  be 
does  not  cease  to  be  liable  if  the  work  is  not 
done  in  accordance  with  the  contract."  Id. 
525.  Smelting  Co.  v.  Mining  Co.,  127  U.  S. 
379,  8  Sup.  Ct  1808,  82  L.  Ed.  246,  is  also 
cited.  At  pages  887,  888,  127  U.  S.,  and  page 
1309,  8  Sup.  Ct,  32  L.  Ed.  246,  Mr.  Justice 
Gray,  delivering  the  opinion  of  the  court, 
says:  "At  the  present  day,  no  doubt,  an 
agreement  to  pay  money  or  to  deliver  goods 
may  be  assigned  by  the  person  to  whom  the 
money  is  to  be  paid  or  the  goods  are  to  be 
delivered,  if  there  is  nothing  in  the  terms 
of  the  contract  whether  by  requiring  some- 
thing to  be  afterwards  done  by  him,  or  by 
some  other  stipulation,  which  manifests  the 
intention  of  the  parties  that  it  shall  not  be 
assignable.  But  every  one  has  a  right  to  se- 
lect and  determine  with  whom  he  will  con- 
tract and  cannot  have  another  person  thrust 
upon  him  without  his  consent  In  the  famil- 
iar phrase  of  Lord  Denman,  Ton  have  the 
right  to  the  benefit  you  anticipate  from  the 
character,  credit  and  substance  of  the  party 
with  whom  you  contract*  Humble  v.  Hunt- 
er, 12  Q.  B.  310,  317;  Winchester  v.  Howard. 
97  Mass.  303,  805  [93  Am.  Dec.  93];  Boston 
Ice  Co.  V.  Potter,  123  Mass.  28  \2S  Am.  Rep. 
9];  King  v.  Batterson,  13  R.  I.  117,  120  [43 
Am.  Rep.  13];  Lansden  v.  McCarthy,  45  Mo. 
106.  •  *  •  'Rights  arising  out  of  con- 
tract cannot  be  transferred  if  they  are  cou- 
pled with  liabilities,  or  if  they  involve  a  re- 
lation of  personal  confidence,  such  that  the 
party    whose    agreement    conferred    thoae 
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rights  mtist  hare  Intended  them  to  be  exer- 
cised only  by  him  in  whom  he  actually  con- 
tided.'" 

The  plaintiff  contends  that  the  contract  In 
question  was  and  is  assignable,  and  supports 
-his  contrition  by  the  citation  of  numerous 
authorities.  2  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  1035,  says:  ^As  a  general  rule,  in  all 
cases  where  a  contract  is  executory  in  its 
nature,  and  an  executor  ot  administrator 
would  succeed  to  the  rights  and  liabilities  of 
a  deceased  party  to  the  contract,  the  con- 
tract is  assignable.  *  *  *  A  contract  in 
which  the  delectus  personae  is  not  material, 
and  is  an  agreement  for  services  which  may 
be  as  well  performed  by  one  person  as  an- 
other, is  assignable."  Oontracts  in  which 
the  delectus  personse  is  material,  as  where  a 
person  agrees  to  use  his  personal  skill  and 
knowledge,  and  has  been  contracted  with  by 
reason  of  the  trust  and  confidence  placed  in 
him,  cannot  be  assigned  by  such  person 
while  the  agreement  remains  executory, 
without  the  consent  of  the  other  contracting 
party.  When  the  assignment  of  a  contract 
is  made.  Its  obligations  will  still  rest  upon 
the  assignor,  who,  in  case  of  default  on  the 
part  of  his  assignee,  must  respond  to  the  oth- 
er party  to  the  contract.  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1036.  It  will  be  observed  that 
Pyle  assigned  and  transferred  to  Poling, 
trustee,  among  other  things,  '*all  money  due 
said  Geo.  Pyle,  fh>m  the  Ck)ndon-Lane  Boom 
and  Lumber  G6.  by  virtue  of  a  contract  be- 
tween him  and  said  Oo.  all  that  is  now  due 
and  to  become  due  by  virtue  of  said  contract 
and  all  other  property  not  included."  No 
personal  confidence  or  peculiar  skill  on  the 
part  of  Pyle  seems  to  have  been  contemplat- 
ed or  contracted  for  by  said  company  In  this 
instance.  We  find  no  reason  or  authority 
for  saying  that  the  contract  in  question  Is 
not  assignable,  and  could  not  be  assigned  to 
Poling,  trustee,  by  Pyle,  as  alleged.  We  fail 
to  see  how  appellant  could  be  prejudiced  by 
an  assignment  of  the  contract  to  Poling.  It 
was  required  to  pay  no  money  until  certain 
work  was  done,  according  to  the  very  terms 
of  the  contract 

Appellant  insists  that  the  bill  shows  no  lia- 
bility from  it  to  the  plaintiff.  This  involves 
a  construction  of  the  contract  Appellant 
bought  the  saw  logs  from  Pyle.  No  limit  as 
to  number  or  quantity  is  named.  They  were 
to  be  scaled  by  a  scaler  furnished  by  the 
company,  who  would  be  satisfactory  to  both 
parties.  When  scaled  and  branded,  fl  p^ 
thousand  feet  was  to  be  advanced  by  the 
company  to  Pyle.  The  logs  were  then  to  be 
put  into  Laurel  Fork,  not  more  than  15  miles 
from  its  mouth,  and  to  be  driven  into  said 
Dry  Fork.  The  balance  of  the  purchase 
price  was  to  be  paid  when  the  logs  were 
driven  into  said  Dry  Fork,  but  no  time  is 
fixed  for  the  completion  of  that  work.  In 
order  to  expedite  the  driving  of  the  logs, 
aM>ellant  proposed  to  pay  Pyle  an  additional 
dollar  on  each  thousand  feet  when  he  should 
put  the  logs  into  Laurel  Fork,  provided  Pyle 


would  put  a  good  splash  dam  in  Laurel  Fork, 
to  insure  the  coming  of  the  logs  into  Dry 
Fork.  The  balance,  in  either  event,  was  to 
be  paid  when  the  timber  was  in  the  Dry 
Fork  at  or  below  Laurel  Fork  (meaning  at 
'  the  mouth  of  Laurel  Fork).  Gertain  prices 
are  named.  It  is  then  stated:  'These  prices 
to  hold  good  for  one  year  from  date  [July  20, 
1892],  and  is  subject  to  your  acceptance* 
agreeing  to  sell  all  timber  you  cut  during  the 
next  twelve  months,  at  the  foregoing  prices, 
otherwise  we  are  not  bound  by  this  letter." 
Recurring  to  the  bill,  it  is  alleged  thefeln 
that  Pyle,  at  the  time « of  the  assignment 
thereof  by  him,  had  completed,  or  nearly 
completed,  the  contract  between  himself  and 
aiq;)ellant  company,  meaning  the  logging  con- 
tract hereinbefore  set  out  and  that  after 
the  said  assignment  was  made,  the  plaintiff, 
as  trustee  in  said  assignment  went  on  and 
completed  said  contract  in  every  respect. 
We  think  the  allegations  of  the  bill  are  suf- 
ficient and  that  the  demurrer  thereto  was 
properly  overruled. 

It  will  be  observed  that  the  contract  fixes 
no  time  limit  for  the  scaling,  branding,  or 
delivery  of  the  logs.  Certain  advances  were 
to  be  made  to  Pyle  when  they  were  scaled 
and  branded.  An  additional  advance  was 
to  be  made  when  they  were  pot  into  Laurel 
Fork,  provided  a  good  splash  dam  had  then 
been  built  by  Pyle  to  insure  the  coming  of  the 
logs  into  Dry  Fork;  i.  e.,  to  insure  the  speedy 
delivery  of  the  logs  at  the  place  appointed 
therefor.  No  certain  time  could  have  been 
fixed  for  the  delivery  of  the  logs  in  Dry  Fork, 
as  that  work  depended  upon  the  uncertainty 
of  water,  and  the  presence  of  ice  In  Laurel 
Fork,  a  swift  mountain  stream,  down  which 
the  logs  could  be  drifted  only  on  a  high  stage 
of  water  therein.  The  parties  were  acquaint- 
ed with  the  country  and  its  physical  condi- 
tions. It  is  therefore  but  fair  to  say  that 
th^  contemplated  and  fully  considered  all 
of  those  contingencies  when  the  agreement 
in  controversy  was  made.  Pyle  sold,  and  the 
company  bought  of  him,  all  of  the  timber 
which  he  might  cut  during  the  next  12 
months,  at  the  prices  named  in  the  contract 
He  therefore  had  a  right  to  cut  timber  dur- 
ing the  entire  period,  and  to  be  paid  there- 
for the  price  fixed  as  aforesaid,  upon  com- 
pliance by  him  with  the  conditions  specified 
in  the  contract;  but  it  would  have  been  an 
impossibility  for  him  to  have  had  all  of  the 
timber  cut  within  that  time  by  him  scaled, 
branded,  and  delivered  in  Dry  Fork,  a  dis- 
tance from  the  place  of  scaling  and  brand- 
ing of  about  15  miles,  within  the  said  period. 
The  offer  of  the  company  to  pay  to  Pyle  an 
additional  dollar  on  each  thousand  feet  when 
the  logs  were  put  into  Laurel  Fork,  provided 
he  would  build  the  splash  dam,  is  evidence 
of  the  desire  of  the  company  that  the  logs 
should  be  delivered  in  Dry  Fork  as  speedily 
as  possible,  and  that  the  freshets  which 
might  occur  in  Laurel  Fork  should  be  fully 
utilised  for  that  purpose. 

If  a  contract  other  than  a  money  demand 
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spedfles  no  time  within  which  performance 
Is  to  take  place,  the  promisor  is  allowed  such 
time  for  performance  as  is  reasonable,  tak- 
ingr  Into  consideration  the  snbject-matter  of 
tlie  contract  Hammon  on  Contracts,  §  444; 
Boyd  &  Go.  y.  Gunnison  &  Co.,  14  W.  Va.  1; 
Clark  on  Contracts,  §  251. 

Chapter  119  of  the  Acts  of  1882,  Appendix 
to  Code  of  1899,  provides  for  the  adoption 
of  trade-marks  by  timber  dealers.  Section 
6  declares  that  **when  timber  is  purchased  by 
the  proprietor  of  any  such  trade-marlE,  and 
the  said  trade-mark  is  placed  thereon  as 
hereinbefore  provided,  su<di  timber  shall 
thenceforth  be  deemed  the  property  of  such 
purchaser,  without  any  other  or  further  de- 
livery thereof,  and  such  timber  shall  there- 
after be  at  the  risk  of  the  purchaser,  tmiees 
otherwise  provided  by  contract  in  writing 
between  the  parties."  Section  8  further  pro- 
vides that  *1n  any  action,  suit  or  contest  in 
which  the  title  to  any  timber  upon  which  any 
such  trade-mark  has  been  placed  as  afore- 
saidt  shall  come  in  question,  it  sluall  be  pre- 
sumed that  such  timber  was  the  property  of 
the  proprietor  of  such  trade-mark  in  the  aK>- 
aence  of  satisfiEictory  proof  to  the  contrary." 
It  is  proved  that  the  trade-mark  or  timber 
brand  of  the  Condon-Lane  Boom  &  Lumber 
Company  was  Z;  that  said  Z  brand  was 
adopted  by  the  company  as  its  trade-mark 
in  1892;  that  all  of  the  logs  cut  by  Pyle  on 
Laurel  Fork  under  said  contract  were  scaled 
and  branded  for  the  company  with  said 
trade-mark  or  timber  brand  by  one  J.  F. 
Glllispie,  who  was  employed  by  the  company 
for  that  purpose,  witii  the  assent  of  Pyle; 
tiiat  Oillispie  conunenced  scaling  and  brand- 
ing the  logs  in  1892,  and  finished  the  work 
in  January,  1894;  and  that,  as  the  logs  were 
scaled  and  branded  by  him,  they  were  put 
Into  Laurel  Fork  at  a  point  from  10^  to  15 
miles  from  its  mouth.  For  this  work  the 
company  paid  to  Glllispie  all  except  $5  of 
the  portion  of  the  expense  thereof  which  by 
ite  agreement  with  Pyle  it  was  to  pay.  As 
soon  as  the  logs  were  scaled  and  branded  by 
the  scaler  agreed  upon  by  the  parties,  the 
Title  to  the  logs  passed  to,  and  was  vested  tn, 
the  vendee  company.  The  seller,  Pyle^  was 
then  entitled  thereon  to  $1  per  thousand  feet; 
and  the  vendee  was  then  entitled  to  a  deliv- 
ery thereof  at  the  place  specified  in  the  con- 
tract before  making  any  further  payment  ex- 
cept the  $1  per  thousand,  contingent  on  the 
putting  in  by  Pyle  of  a  good  splash  dam  as 
aforesaid.  Poling  v.  Flanagan,  41  W.  Va. 
191,  23  8.  B.  685;  3  Min.  Inst  98;  Morgan 
V.  King,  28  W.  Va.  1,  67  Am.  Rep.  683;  Chap- 
man V.  Campbell,  13  Grat  105; 

Appellant  in  its  answer  filed,  avers,  among 
other  things,  that  whatever  contract  was 
made  by  it  with  Pyle,  if  any,  by  reason  of 
the  letters  ssft  out  in  the  plaintiflTs  bill,  had 
expired,  by  reason  of  the  very  limitation 
shown  on  the  face  of  said  letters,  long  before 
the  date  of  the  assignment  and  that  in  ad- 
dition to  said  expiration,  the  said  George 
FjXb  aniounced  that  he  could  not  carry  out 


said  contract  aud  expressly  surrendered  the 
same,  and  any  rights  he  had  thereunder,  be- 
fore the  execution  of  his  assignment  As 
will  be  observed,  the  only  express  limitations 
therein  upon  Pyle,  as  to  time,  are  that  he 
will  sell  to  the  company  all  timber  cut  by 
him  during  the  next  12  months  from  July 
20,  1882,  at  the  prices  named.  There  is  nei- 
ther allegation  nor  evidence  in  the  record 
that  Pyle  sold  any  timber  cut  by  him  during 
that  year  to  any  person  except  appellant 

As  to  the  alleged  surrender  of  the  contract 
by  Pyle,  it  is  claimed  that  during  the  latter 
part  of  September,  1898,  L.  W.  James  sued 
out  an  attachment  against  Pyle  for  a  large 
sum  of  mon^;  that  soon  thereafter  Pyle 
went  to  Philadelphia  to  get  money  from  the 
aforesaid  boom  and  lumber  company  to  pay 
ott  this  claim,  but  did  not  get  it  Pyle  says 
that  during  his  interview  with  the  repre- 
sentatives of  the  company  about  the  matter, 
he  handed  the  papers  then  in  his  possession, 
constituting  the  contract  to  R.  F.  Whitmer, 
in  the  ofllce  of  the  company,  for  examina- 
tion; that  when  he  left  the  office  the  papers 
were  forgotten  by  him;  and  that  afterwards 
Whitmer  promised  to  send  them  to  him, 
which  was  never  done.  On  the  other  hand, 
the  conipany  produced  two  witnesses  who 
swear,  in  substance,  that  about  the  28th  day 
of  September,  1893,  Pyle  came  to  the  office 
of  the  company  in  Philadelphia,  and  said  he 
was  in  trouble;  that  an  attachment  had  is- 
sued against  him,  and  that  he  could  not  and 
would  not  carry  otit  his  contract;  that  he 
wanted  to  give  it  up;  and  that  he  then  vol- 
untarily gave  it  up  to  Mr.  Lane.  This  evi- 
dence is  in  turn  denied  by  Pyle,  who  further 
testifies  that  Whitmer  told  him  that  they 
could  not  pay  him  any  money*  because  they 
had  heard  by  telegram  about  the  attachment 
and  that  eversrthtng  was  attached  and  tied 
up.  There  are  many  more  conflicting  and 
contradictory  statements  In  the  testimony 
about  this  matter.  Nothing  was  paid  to  Pyle 
by  the  company  for  the  alleged  surrender  of 
the  contract  It  is  proved  that,  soon  after 
the  making  of  the  contract  ^le  commenced 
to  cut  and  put  in  the  logs  under  it;  that  at 
the  time  he  was  in  Philadelphia  all  the  logs 
had  been  cut;  that  a  large  part  of  them  had 
then  been  scaled,  branded,  and  put  into  Lau- 
rel Fork,  and  driven  into  Dry  Fork;  that 
about  two-thirds  of  the  logs  had  been  put 
into  Laurel  Fork,  and  about  one-half  thereof 
had  been  driven  into  Dry  Fork,  when  Pyle 
made  his  assignment  It  appears  that  when 
Pyle  was  in  Philadelphia,  and  also  at  the 
time  he  made  his  assignment  a  considerable 
sum  of  money  was  due  him  firom  the  compa- 
ny. 

It  has  been  held  that  the  delivery  of  a 
note  by  the  holder  to  the  maker,  with  intent 
thereby  to  discharge  the  debt,  discharges 
the  debt  Vanderbeck  v.  Vanderbeck,  30 
N.  J.  Bq.  265,  and  cases  there  cited.  Shortly 
before  the  time  of  the  allejsed  surrender 
of  the  contract  by  Pyle,  James  had  sued  out 
an  attachment  against  and  had  caused  the 
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«ame  to  be  lerled  upon,  the  property  of  Pyle, 
for  a  large  sum,  af terwardB  fixed  at  $3,500  by 
an  award  of  arbitrators,  which  was  entered 
as  the  judgment  of  the  court.  The  rights  of 
other  creditors  had  also  intervened;  Pyle 
being  then  insolvent,  as  is  shown  by  the  rec- 
ord, although  that  question  Is  not  raised. 
Upon  they  facts  and  circumstances  disclosed, 
it  does  not  seem  reasonable  that  Pyle  went 
to  Philadelphia  with  Intent  to  voluntarily 
and  isratuitously  surrender,  and  that  he  did 
voluntarily  surrender,  his  said  contract,  and 
relinquish  his  right  to  the  money  then  due 
and  to  become  due  thereunder,  as  is  claimed 
by  the  company.  He  could  have  done  this  by 
letter  to  the  company  inclosing  the  contract 
The  commissioner  found  against  the  con- 
tention of  the  appellant  upon  tliis«  question, 
and  the  circuit  court  approved  and  confirmed 
his  finding.  A  finding  of  facts  by  a  com- 
missioner, confirmed  by  the  circuit  court,  is 
viewed  by  the  appellate  court  with  peculiar 
respect,  and  such  finding  will  not  be  disturb- 
ed unless  plainly  erroneous.  Garter  v.  Gill, 
47  W.  Va.  504,  85  8.  B.  828;  Keneweg  v.  Schi- 
lansky,  47  W.  Va.  287,  84  S.  B.  773.  We 
cannot  disturb  the  decree  of  the  circuit  court 
for  that  reason. 

The  company  wrote  and  caused  to  be  sent 
to  Poling  the  following  letter,  the  receipt  of 
which  he  acknowledged  by  a  reply  on  the 
26th  day  of  February,  1894: 

"Feb.  22nd^  *M. 

"J.  Bu  Poling,  Esq.,  Hendricks,  W.  Va.— 
Dear  Sir:  There  has  been  sent  in  to  us  a  bill 
for  logs  scaled  during  1894.  We  fail  to  rec- 
ognize the  bill,  as  we  have  no  knowledge  of 
our  buying  these  logs,  and  therefore  will  not 
accept  any  responsibility  in  regard  to  same. 

'*We  presume  these  are  the  logs  you  spoke 
to  Mr.  Whitmer  about  when  at  Hendricks, 
when  he  distinctly  states  to  you  that  the 
Company  would  in  no  manner,  shape  or  form 
purchase  any  more  logs  other  than  what  they 
had  purchased,  as  they  were  compelled  to 
put  their  money  into  the  railroad.  These 
logs  you  put  into  the  river  at  your  own  risk 
and  we  will  in  no  wise  be  responsible  for 
same.  Yours  very  truly,.  [Signed]  Ck>ndon- 
Lane  Boom  &  Lumber  Ck>." 

Appellant  strenuously  contends  that  by 
this  letter  it  refused  to  receive  any  logs 
under  the  said  contract;  tliat,  even  if  Pyle 
had  the  pow^  to  assign  the  contract  to  Pol- 
ing, with  right  to  Poling  to  carry  out  the 
pro^sions  thereof.  Poling  had  no  right,  after 
his  receipt  of  the  letter,  to  attempt  to  deliver 
the  logs  to  the  company,  by  fioatlng  them 
into  Dry  Fork,  but  that  he  should  have  pro- 
ceeded in  such  a  way  as  to  suffer  as  little 
damage  as  possible,  and  then  have  sued  the 
company  for  its  breach  of  the  contract  **If, 
during  the  performance  of  a  contract,  or  aft- 
er the  time  for  performance  arrives,  one  of 
the  parties,  by  work  or  act,  openly  and  clear- 
ly refuses  to  perform  his  promise,  in  whole 
or  in  part,  the  other  party  is  thereupon  ex- 
onerated from  performing  bis  part  of  the 
contract,  and  is  at  onc»  entitled  to  hrin^  a<^ 


tion.  Thus,  if  a  man  order  goods  to  be  man- 
ufactured for  him,  and  afterwards,  and  be- 
fore all  the  goods  have  been  made  and  deliv- 
ered, refuses  without  cause  to  keep  his  prom- 
ise, the  seller  may  recover  the  damage  there- 
by sustained,  without  making  or  tendering 
the  rest  of  the  goods.  •  •  *  To  consti- 
tute a  breach  by  renunciation,  the  repudia- 
tion of  the  contract  must  be  unequivocal  and 
absolute.  A  mere  assertion  that  the  party 
will  be  unable  to  fulfill  his  promise,  or  tliat 
he  intends  in  the  future  to  refuse  to  perform 
it,  is  insufficient  There  must  be,  in  sub- 
stance, an  avowed  determination  not  to  abide 
by  the  contract  The  renunciation  must  deal 
with  the  entire  performance  to  which  the 
contract  binds  the  promisor,  else  it  does  not 
discharge  the  promisee.  •  •  •  The  in- 
nocent party  may,  if  he  wishes,  keep  the 
contract  alive  for  certain  purposes,  in  spite 
of  the  other's  renunciation  of  it  provided,  al- 
ways, that  he  must  do  nothing  to  increase 
the  damages  otherwise  recoverable.  In  order 
that  a  mere  notice  of  an  intention  not  to  per^ 
form  may  constitute  a  breach,  the  other  par- 
ty must  act  upon  it  If  the  innocent  party 
will  not  accept  the  other's  renunciation,  and 
continues  to  insist  upon  performance;  the  con- 
tract remains  in  existence  for  the  benefit  and 
at  the  risk,  of  both  parties."  Hammon  on 
Oontracts,  i§  454»  456;  Davis  v.  Bronson 
(N.  D.)  SO  N.  W.  836,  16  L.  R.  A.  655,  33  Am. 
St  Rep.  791,  797.  This  letter  is  not  a  repu- 
diation or  renunciation  of  the  contract  The 
language,  **We  presume  these  are  the  logs 
you  spoke  to  Mr.  Whitmer  alK>ut  when  at 
Hendricks,  when  he  distinctly  stated  to  yon 
that  the  company  would  in  no  manner,  shape 
or  form  purchase  any  more  logs,  other  than 
what  they  had  purchased,  as  they  were  com- 
pelled to  put  their  money  into  the  railroad," 
is  not  such  renunciation  or  repudiation  of  the 
contract  as  falls  within  the  rule  of  law 
sought  to  be  Invoked  by  appellant 

The  evidence  shows  that  the  last  lot  of 
the  Pyle  logs  was  scaled  and  branded  by 
GllUspie  in  January,  1894,  and  that  the 
measurement  thereof  amounted  to  546,203 
feet  All  the  other  logs  were  scaled  and 
branded  during  the  years  1892  and  1893. 
The  monthly  statements  of  the  logs  scaled, 
branded,  and  put  into  Laurel  Fork  are,  for 
the  months  of  August  October,  November, 
and  December,  1892,  for  January,  March, 
April,  and  December,  1893,  and  for  January, 
1894.  It  also  appears  that  the  company  paid 
to  Pyle  thereon  as  follows: 

1892.  Sept  $    132  07 

"      Nov 221  97 

••      Dec.  105  00 

1893.  Jan 300  00 

"      Feb 615  28 

••      Mar.    480  45 

"      April.    To  Hendricks  Co 319  42 

-       May 547  60 

•      Sept 125  00 

Total   $2,948  94 

It  is  further  shown  that  no  log^s  were  cut 
by  Pyle  after  the  expiration  of  12  months 
from  the  date  of  the  contract:  that  no  logs 
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were  cot  by  either  Pyle  or  PoliDg  after  the 
aaeignment  of  the  contract  by  Pyle  to  Pol- 
ing; that,  after  a  part  of  the  logs  were  drlT- 
en  out  of  Laurel  Fork,  Wilson,  the  head  saw- 
yer on  the  company's  mill,  examined  and 
made  an  estimate  of  the  logs  yet  in  the 
stream;  that  after  the  assignment  Mr.  Whit- 
mer,  whose  name  is  signed  to  a  letter  dated 
January  11,  1894,  as  general  manager  of  the 
company,  told  Pyle  to  go  on  and  put  the  logs 
in  the  stream.  Whitmer  also  testifies  that 
he  knew  that  logs  were  put  bito  the  stream 
after  Pyle  was  in  Philadelphia  in  September, 
1883.  It  is  further  shown  that  the  company 
made  no  objection  to  the  scaling,  branding, 
or  placing  of  the  logs  in  the  strc^am  as  afore- 
said. J.  F.  Gillispie,  the  scaler  selected  by 
appellant,  testifies  that  he  scaled  and  brand- 
ed 2.271,673  feet  of  logs>  which  amounted,  at 
the  prices  named,  to  $10,248.11;  that  mon^- 
ly  statements  of  the  timber  scaled  and  brand- 
ed by  him  were  furnished  to  the  company  as 
It  was  put  into  the  stream;  that  these  logs 
were  driven  out  of  Laurel  Fork  into  Dry 
Fork;  that  part  of  them  came  down  Dry 
Fork  to  the  said  boom  and  lumber  company's 
dam;  that  some  of  them  were  sawed  on  the 
company's  mill  at  Brets,  some  went  on  down 
the  rirer,  and  some  were  taken  out  of  Dry 
Fork  and  sawed  into  pulp  wood  by  the  com- 
pany; that  he  saw  all  of  these  logs  put  into 
Laurel  Fork;  that  he  made  it  his  business  to 
see  that  they  were  properly  put  in  and  brand- 
ed; that  the  last  of  the  logs  were  branded 
and  put  into  Laurel  Fork  in  January,  1884; 
that  George  Pyle  had  charge  of  the  work 
of  driying  the  logs  into  Dry  Fork,  so  far  as 
he  knew;  and  that  he  saw  a  good  many 
of  the  logs  driven  into  Dry  Fork.  It  is  also 
shown  that  1,074,264  feet  of  the  logs  were 
put  into  Laurel  Fork  before  the  assignment, 
and  that  about  one-half  of  the  whole  amount, 
by  estimation,  had  been  driven  into  Dry 
Fork  within  one  year  from  the  date  of  the 
contract  It  is  not  contended  that  proper 
diligence  was  not  used  in  the  prosecution  of 
the  work,  either  before  or  after  the  assign- 
ment, or  that  the  assignment  of  itself  occa- 
sioned loss  or  damage  to  appellant  It  ap- 
pears that  Pyle  had  charge  of  most  of  the 
work  of  drifting  after  the  assignment  No 
error  of  calculation  in  said  report  of  the  com- 
missioner is  claimed.  The  exceptions  are 
based  mainly  on  the  alleged  insufficiency  of 
the  evidence  to  support  the  several  findings 
therein. 

It  is  also  insisted  as  error  that  the  circuit 
court  did  not  pass  upon  the  exceptions  made 
and  filed  by  appellant  to  plaintliTs  deposi- 
tions. It  does  not  appear  by  the  record  that 
the  court  sustained  or  overruled  said  excep- 
tions. We  cannot  say  what,  if  any,  weight 
the  court  gave  to  the  evidence  so  excepted  to. 
We  do  say,  however,  that  there  is  suffi- 
cient legal  evidence  in  the  cause  to  justify 
the  general  finding  of  the  commissioner,  and 
the  decree  of  the  court  thereon.  It  must  be 
presumed  that  the  court  considered  only  le- 


gal and  proper  evidence.  Bank  t.  Prager 
&  Son  et  al.,  GO  W.  Ya.  660,  41  S.  E.  863. 
'The  decree  of  the  circuit  court  confirming 
the  report  of  its  commissioner  will  not  be 
disturbed  on  appeal  unless  plainly  wrong." 
Bank  v.  Bowman,  36  W.  Ya.  649,  14  S.  E. 
989. 

Applying  the  oft-repeated  rule  of  this  court 
above  stated,  the  decree  of  the  circuit  court 
complained  of  must  be  affirmed,  and  the 
cause  remanded  to  the  circuit  court  of  Tuck- 
er county,  that  a  final  determination  may  be 
had  of  the  i^emaining  questi<ms  in  the  cause, 
or  of  such  of  them  as  may  be  deemed  proper. 


(56  W.  Va.  472) 
DUDLEY  V.  STATE. 
(Supreme  Court  of  Appeals  of  West  Ylrginia. 
March  29,  1904.) 

INDIOnCXXVT— OBDBB  OV  DISIUSSAI/— DISOHABOB 
OF   ACOUBXD. 

l.An  order  retiring  an  indictment  for  felony 

from  the  trial  docket  of  a  court  is  equivalent  to 
the  dismissal  thereof,  and  the  same  may  not 
thereafterwards,  on  motion  of  the  state,  be  re- 
stored to  the  docket  for  trial. 

2.  If  an  indictment  has  been  improperly  pla- 
ced on  the  trial  docket,  and  the  accused  has  been 
arrested  on  a  capias  to  answer  the  same,  he  may 
be  discharged  tinerefrom  on  a  writ  of  habeas 
corpus. 

(Syllabus  by  the  CSoort) 

Brror  to  Circuit  Ck>urt,  CsLheHl  (X>unty;  B. 
S.  Doolittle,  Judge. 

Application  of  James  Dudley  for  writ  of 
habeas  corpus.  From  an  order  refusing  the 
writ,  he  brings  error.    Reversed. 

A.  L.  Hooten,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  State. 

DBNT,  J.  James.  Dudley  complains  of  a 
Judgment  of  the  circuit  court  of  Mingo  coun- 
ty refusing  to  discharge  him  from  custody 
on  a  writ  of  habeas  corpus,  as  being  illegally 
held  to  answer  an  indictment  against  him 
found  at  the  September  term,  1899,  and 
which  was  retired  from  the  docket  on  the 
8th  day  of  January,  1901,  and  reinstated 
thereon  by  the  order  of  the  court  on  the 
8th  day  of  June,  1908^  and  a  capias  to  an- 
swer the  same,  imder  which  he  is  now  held 
in  custody.  The  statement  of  facts  Is  as 
follows:  "On  the  2Ist  day  of  May,  1895, 
James  Dudley  was  convicted  of  a  felony  in 
the  circuit  court  of  Mingo  county.  West  Ylr- 
ginia, and  sentenced  to  confinement  in  the 
penitentiary  for  a  term  of  eighteen  years. 
On  the  8th  day  of  April,  1899,  he  was  grant- 
ed by  G.  W.  Atkinson,  the  Governor  of  the 
state,  a  conditional  pardon,  and  was  liberated 
from  the  penitentiary  in  accordance  with 
the  terms  thereof.  On  the  Ist  day  of  June, 
1899,  Dudley  was  arrested,  charged  with  hav- 
ing attempted  to  murder  one  A.  B.  Parlor, 
and  was  on  the  18th  day  of  July,  1899,  by 
order  of  the  Governor,  returned  to  the  pen- 
itentiary to  serve  out  the  balance  of  the  sen- 
tence imposed   on  him,   by   reason   of  the 
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breach  of  the  condition  of  his  iMirdon.  At 
the  September  tenn«  1899,  of  the  drcolt  court 
of  Mingo  comity,  the  grand  Jury  returned 
an  indictment  against  Dudley,  charging  him 
with  having  committed  an  assault  on  the 
1st  day  of  June,  1899,  on  A«  B.  Parlor,  with 
Intent  then  and  there  to  malm,  disfigure, 
disable,  and  kill,  and  on  the  Idth  day  of 
May,  1900,  Dudley  was,  by  order  of  the  cir- 
cuit conrt  of  Mingo  county,  taken  from  the 
penitentiary  to  Mingo  county  for  trial  on 
the  above  indictment,  and  was  on  the  ISth 
day  of  September,  1900,  by  order  of  the  cir- 
cuit court,  returned  to  the '  penitentiary,  to 
be  therein  confined  under  the  former  sentence 
of  the  court;  the  order  reciting  that  the 
state  was  not  ready  to  try  the  case,  by  rea- 
son of  the  absence  of  a  material  witness. 
On  the  8th  day  of  January*  1901,  on  motion 
of  the  state,  by  Its  attorney,  and  for  rea- 
sons appearing  to  the  court,  thf  circuit  court 
of  Mingo  county  entered  an  order  retiring 
from  the  docket  the  indictment  found  against 
Dudley  at  the  September  term,  1809,  for  his 
attempt  to  kill  Parlor.  On  the  Ist  day  of 
May,  1903,  Dudley  presented  to  the  circuit 
court  of  Marshall  county.  West  Virginia,  his 
petition  for  a  writ  of  habeas  corpus;  praying, 
for  reasons  therein  assigned,  and  as  set  forth 
in  this  statement,  that  he  be  discharged 
from  further  confinement  in  the  penitentiary. 
On  the  11th  day  of  June,  1908,  the  last-named 
circuit  court  entered  an  order  discharging 
Dudley  from  further  confinement  in  the  pen- 
itentiary by  reason  of  the  sentence  imposed 
on  him  by  the  circuit  court  of  Mingo  county 
on  the  21st  day  of  May,  1895.  On  the  12th 
day  of  June,  1903,  Immediately  upon  being 
released  from  the  penitentiary,  Dudley  was 
arrested  by  virtue  of  a  capias  issued  by  the 
clerk  of  the  circuit  court  of  Mingo  county, 
and  taken  to  Mingo  county,  and  lodged  in  the 
county  Jail  thereof.  On  the  22d  day  of  Au- 
gust 1908,  Dudley  presented  to  the  judge 
of  the  Eighth  Judicial  Circuit  of  the  state 
of  West  Viiginla  his  petition  for  a  writ  of 
hal>eas  corpus,  praying,  for  reasons  therein 
assigned,  that  he  be  released  from  the  cus- 
tody of  the  sheriff  of  Mingo  county,  and  for 
such  other,  further,  and  general  relief  as 
his  case  required  and  to  the  court  might 
seem  meet  and  proper;  and  oq  the  12th  day 
of  September,  1903,  on  final  hearing,  the 
prayer  of  Dudley  was  refused,  and  his  peti- 
tion was  dismissed,  from  which  order  this 
writ  was  allowed.  The  contention  of  the 
plaintiff  in  error  is  that  the  order  entered  on 
the  8th  day  of  January,  1901,  by  the  drcnit 
court  of  Mingo  county,  retiring  the  case 
against  this  plaintiff  from  the  docket,  had  all 
the  force  and  effect  of  a  nolle  pros.,  and 
worked  a  discontinuance  of  the  same,  and 
that,  the  case  having  been  retired  frdm  the 
docket,  the  capias  upon  which  plaintiff  was 
arrested  on  the  12th  day  of  June,  1908,  was 
UlegaHy  issued;  there  being  no  indictment 
pending  against  plaintiff  at  the  time." 
8o  Ult  as  the  order  of  the  Governor  in  re- 


storing the  petitioner  to  the  penltaitiary  is 
concemedt  the  illegality  thereof  was  deter- 
mined by  the  Judgment  of  the  circuit  court 
of  Marshall  county  discharging  the  petitions 
from  custody  thereunder,  and  that  matter 
has  become  res  adjudicatti,  and  cannot  now 
be  reviewed  by  this  court  The  only  ques- 
tion for  consideration  here  is  whether  the 
petitioner  can  be  held  to  answ^  the  indict- 
ment now  pending  against  him  In  the  circuit 
court  of  Mingo  county.  After  the  petitioner 
was  restored  to  the  penitentiary,  it  clearly 
appears  that  there  was  nothing  in  the  way 
of  his  being  tried  on  the  indictment  then 
pending  against  him,  and  the  drcuit  court 
did  send  for  him;  but  on  motion  oi  the  state 
the  trial  was  postponed,  and  be  was  recom- 
mitted to  the  penitentiary.  Hie  indictment 
was  then,  on  the  same  motion,  retired  from 
the  docket  and  was  not  restored  until  after 
the  prisoner  was  discharged  in  1908.  Section 
25,  c.  159,  Oode  1899,  provides  that  ''every 
person  charged  with  felony  and  remanded 
to  a  circuit  court  for  trial,  shall  be  forever 
discharged  from  prosecution  for  the  offense, 
if  there  be  three  regular  terms  of  such  court, 
after  the  indictment  Is  found  against  him 
without  a  trial,  unless  the  failure  to  try  him 
was  caussd  by  his  insanity;  or  by  the  wit- 
nesses for  the  state  being  enticed  or  kept 
away,  or  prevented  from  attending  by  sick- 
ness or  inevitable  accident  or  by  a  continu- 
ance granted  on  the  motion  of  the  accused; 
or  by  reason  of  his  escaping  from  Jail,  or 
failing  to  appear  according  to  h^  recogni- 
zance, or  of  the  inability  of  the  Jury  to  agreo 
In  their  verdict"  The  only  excuse  given  for 
not  trying  the  petitioner  as  required  In  this 
section  is  because  he  had  been  illegally  re- 
committed to  the  penitentiary  l^  order  of  the 
Governor.  It  is  not  claimed  that  he  could 
not  have  been  tried,  as  he  was  in  the  custody 
of  the  law  and  under  order  of  the  court,  but 
that  the  court  and  prosecuting  attorney  were 
laboring  under  the  belief  that  he  was  legally 
confined  in  the  penitentiary  for  his  former 
offense,  and  that  would  render  it  unneces- 
sary to  try  him  under  the  second  indictment. 
The  petitioner  was  not  afforded  the  oppor- 
tunity to  Insist  on  a  speedy  trial,  but  was 
illegally  held  in  custody,  and  if  the  indict- 
ment had  remained  a  live  Indictment  on  the 
docket  while  the  state  was  illegally  holding 
him,  he  might  well  insist  that  he  should 
be  discharged  under  the  foregoing  section, 
as  his  illegal  detention  does  not  come  within 
any  of  its  provisions;  and  he  might  well 
claim,  as  he  was  subject  to  the  order  of  the 
court  that  he  was  being  held  to  answer  the 
pending  indictment  against  him,  as  this  was 
the  only  legal  cause  for  his  detention.  State 
V.  Kellison  (decided  at  this  term)  47  S.  EL 
16a  It  is  the  state's  fault  and  not  the  peti- 
tioner's, that  he  was  not  brought  to  trial 
within  the  time  prescribed.  The  state  avoid- 
ed doing  so  by  having  an  order  made  retir- 
ing the  indictment  from  the  docket  and  keep- 
ing the  same  so  retired  for  more  than  six 
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terms  of  court;  at  any  of  which,  had  it  been 
ivroper,  the  petitioner  might  liave  been  tried. 
Soch  retbrement  from  the  docket  without  the 
consent  or  fault  of  the  prisoner  must  be 
held  equiyalent  to  a  dismtosal  thereof  for 
failure  to  prosecute.  It  is  true,  the  case  was 
not  retired  from  the  docket  for  failure  to 
prosecute,  but  was  retired  frtmi  the  docket 
to  avoid  the  necessity  of  prosecution,  which, 
so  far  as  petitioner  is  concerned,  and  who 
was  not  consulted  with  regard  thereto, 
amounts  to  the  same  thing  as  a  dismissal 
for  failure  to  prosecute.  Had  he  been 
brought  into  court,  he  would  have  had  the 
right  to  have  demanded  a  speedy  trial  or  a 
dlsmlasnl  of  the  indictment,  and  the  court 
may  not  do  that  in  the  absence  of  the  pris- 
oner which  it  could  not  do  were  he  present. 
In  re  Bigelow,  95  Am. -St.  R^.  187;  People 
y.  Matson,  129  111.  591,  22  N.  B.  456;  People 
V.  Morino^  86  Cal.  515,  24  Pac.  892;  In  re 
McMicken,  35  Kan.  406.  The  Indictment  be- 
ing dismissed,  it  could  not,  after  a  long  lapse 
of  time,  be  reinstated  on  motion  of  the  state. 
State  T.  Rodoicich,  66  Minn.  294,  69  N.  W. 

Prosecuting  attorneys  may  not  retire  fel- 
ony cases  from  the  docket,  and  restore  them 
at  their  pleasure.  Their  duty  requires  them 
to  prosecute  or  dismiss,  and  they  cannot  at 
their  pleasore  adopt  an  intermediate  practice 
to  avoid  the  necessity  of  a  trial,  and  yet 
prevent  the  dismissal  of  the  indictment.  If 
they  fail  to  prosecute  when  they  can,  the  law 
discharges  the  accused,  and  an  order  retir- 
ing an  indictment  from  the  docket  dismisses 
St. 

The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  accused  is  discharged  from  fur- 
ther prosecution  on  the  indictment  mention- 
ed. 


(55  w.  Va.  4») 

NATIONAL  CASH  REGISTER  CO.  V. 
UNION  BARGAIN  HOUSE. 

(Sapreme  Court  of  Appeals  of  West  Vindnia. 
March  29, 1904.) 

APPBAIr-AFrXSMARCX. 

1.  Where  the  record  is  so  imperfect  as  hot  tb 
disclose  error  in  a  judgment,  it  is  presumed  to 
be  r^ght,  and  on  writ  of  error  will  be  affirmed. 

(Syllabus  by  the  Court) 

Brror  to  Circuit  Court,  McDowell  County; 
J.  M.  Sahders,  Judge. 

Proceedings  between  the  Natipnal  Cash 
Register  Company  and  the  Union  Bargain 
House.  From  the  Judgment  the  National 
Cash  Register  Company  brings  eacror.  Af- 
firmed. 

T.  h.  Henritze  and  Strother  &  Strother,  for 
plaintiil  in  error.  R.  C.  &  B.  McClaugherty 
and  p.  B.  French,  for  defendant  in  error. 

BRANNON,  J.  In  the  petition  for  the  writ 
of  error  it  is  said  that  the  National  Cash  Reg- 
Istes  Company  sold  Womach,  trading  as  Union 


Bargain  House,  a  cash  register,  reserving 
title  until  payment  of  purchase  money,  and 
that  B.  B.  Tayk>r  &  Co.  levied  an  execution 
against  Womach  on  the  register,  and  the  reg- 
ister company  filed  before  the  justice  claim 
to  it,  asking  its  release  from  the  execution, 
and  after  trial  before  the  justice  the  case 
went  to  the  circuit  court  on  appeal,  when  it 
was  decided  against  the  register  company, 
and  it  took  out  a  writ  of  error. 

There  is  no  paper  to  show  even  a  com- 
mencement of  action  before  a  justice,  though 
from  an  order  we  may  say  there  was.  That 
order  says  an  order  to  summon  the  parties 
was  issued,  but  it  is  not  in  the  reccMrd,  but 
an  order  between  the  register  company  and 
Meoni  &  Co.  and  C.  Womach  appears.  The 
judgment  of  the  circuit  court  recites  that  the 
case  was  heard  by  the  court  upon  agreed  state- 
ment of  facts  filed  with  the  papers,  but  the 
stat^nent  is  not  hi  the  record.  The  entry  in 
the  justice's  docket  does  say  that  it  was 
agreed  that  Taylor  &  Ca  w^re  execution  cred- 
itors of  the  Union  Bargain  House,  and  that 
the  execution  was  levied  on  "the  cash  reg- 
ister referred  to  in  the  order  herein,  and 
which  is  claimed  by  the  plaintiff";  but  that 
order  is  not  in  the  record  so  as  to  describe 
or  identify  the  register,  nor  is  the  execution, 
nor  is  there  proof  what  register  was  levied 
on,  nor  that  it  was  the  same  sold  by  the  reg- 
ister company  to  the  Bargain  House.  There 
is  notice  of  reservation  of  title  printed,  but 
not  made  a  part  of  the  record  by  bill  of  excep- 
tions or  otherwise.  There  is  no  evidence  to 
identify  the  register  as  the  one  sold,  or  as  the 
one  to  which  the  reservation  of  title  was  re- 
served. 

A  judgment  is  presumed  to  be  right,  and 
unless  we  have  the  evidence  certified,  wheth- 
er the  case  was  tried  by  a  jury,  or  a  court 
in  lieu  of  it,  we  cannot  reverse.  Robertson 
V.  Harmon,  47  W.  Va.  500,  85  S.  B.  832; 
State  V.  Miller,  26  W.  Va.  106.  We  must 
affirm  the  judgment,  as  we  must  take  it  to 
be  right  untU  shown  not  to  be.  Hickman  v. 
Painter,  11  W.  Va.  386;  3  Cyc.  419;  Griffith 
V.  Corrothers,  42  W.  Va.  69,  24  S.  B.  569. 


(56  W.  Va.  54«) 
RICHARDSON  et  al.  v.  McCONAUQHBT 
et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  1,  1904.) 

PABOL  XVIUENOB— DSSD— PABOI*  TBUST— 
LAOHBS. 

1.  Points  1.  3,  and  8  of  syllabus.  Troll  v.  Car- 
ter, 15  W.  Va.  567,  reaffirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Jos.  R.  PauU,  Judge. 

Rill  by  M.  L.  Richardson  and  her  husband 
against  Ann  McConaughey  and  others.  De- 
cree for  defendants,  and  plaintiffs  appeal. 
Afl^med. 

J.  B.  Hooten  and  Meighen  ft  Oldham,  tm 
appellants.    J.  Howard  Holt^  for  appellees^ 
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McWHOBTBRy  J.  David  McCk>naughe7 
executed  bis  will  by  wbicb  be  devised  to 
his  wife,  Ann  McConaughey,  all  of  his  real 
estate  and  personal  property,  giving  her  full 
control  thereof,  and  to  receive  all  the  pro- 
ceeds or  assets  arising  from  the  same,  and 
she  to  pay  all  Just  debts  which  he  might  owe 
at  his  death,  and  keep  all  the  property  free 
from  incumbrances  so  long  as  she  remained 
his  widow,  or  until  his  youngest  son,  David 
McGonai]«hey,  Jr.,  should  arrive  at  the  age  of 
90  years,  when,  if  the  said  David,  Jr.,  should 
be  living,  he  gave  him  100  acres  of  the  farm 
on  which  testator  lived,  including  the  dwell- 
inSg  house  and  other  improvements  pertaining 
thereto,  and  provided  that  if  his.  wife,  Ann, 
so  desired,  she  should  remain  with  him,  he 
to  keep  and  provide  for  her  thereafter  during 
her  natural  life;  and  gave  to  his  son  Samuel 
100  acres  of  land  and  $500,  and  to  his  sons 
Robert  A.  and  James  B.  each  100  acres  of 
land,  and  bequeathed  to  his  daughters,  Mar- 
tha L.  Richardson,  Sarah  Ann  Hogue,  M. 
Virginia  McOonaughey,  and  Isabella  F.  Mc- 
Conaughey,  each  $1,000,  and  stated  that  the 
said  Mrs.  Richardson  had  received  the  $1,000 
intended  for  her — which  will  was  dated  the 
10th  day  of  April,  1874,  and  admitted  to  pro- 
bate on  the  8d  day  of  September  of  the  same 
year,  in  the  clerk's  office  of  the  county  court 
of  Marshall  county.  On  the  16th  of  March, 
1809,  Martha  L.  Richardson  and  her  husband, 
B.  P.  Richardson,  sued  out  of  the  clerk's  of- 
fice of  the  circuit  court  of  Marshall  county 
their  subpoena  in  chancery  against  Ann  Mc- 
Oonaughey and  the  heirs  at  law  of  David 
McOonaughey,  deceased,  and  filed  their  bill 
of  complaint  alleging:  That  her  father,  David 
McOonaughey,  had  died  seised  of  some  $40,- 
000  worth  of  real  estate  and  considerable  per- 
sonal property,  amounting,  according  to  the 
appraisement  made  by  Ann  McOonaughey, 
the  administratrix,  on  or  about  the  4th  of 
September,  1874,  to  the  sum  of  $8,009.09. 
That  there  were  no  debts  against  the  estate 
other  than  a  debt  of  $581.80  due  to  James  A« 
and  Elizabeth  Chambers,  which  debt  was 
paid  by  the  administratrix  on  or  about  the 
3d  day  of  August,  1875.  That  Ann  remahied 
the  widow  of  the  testator,  and  David,  Jr.,  ar- 
rived at  the  age  of  30  years  in  the  year  1889. 
That  the  testator  by  his  said  will  disposed  of 
only  a  portion  of  his  real  and  personal  prop- 
erty, and  that  there  remained  of  said  estate 
to  be  divided  among  the  children  of  the  de- 
cedent and  the  heirs  of  such  children  as  had 
died  all  of  his  real  estate  situated  in  the  town 
of  Cameron  and  about  100  acres  of  farm  land 
after  the  estete  of  Ann  McOonaughey  there- 
in should  cease.  That  early  in  the  year 
1889,  after  said  David,  Jr.,  arrived  at  the  age 
of  30  years,  and  the  widow  and  the  then  sur- 
viving children  of  said  decedent,  viz.,  David 
W.,  Samuel  D.,  Robert  A.,  James  B.,  Isabella 
F.  Dean,  formerly  Isabella  F.  McOonaughey, 
and  plaintiff  Martha  L.  Richardson,  agreed 
upon  a  friendly  and  amicable  partition  of  all 
tha  said  real  estate  not  disposed  of  bf  the  wilL 


That  B.  P.  Richardson,  plaintiff  and  husband 
of  Martha  h.,  consented  to  and  Joined  in  said 
agreement  with  his  wife,  and  Anna  Pearl 
Hogue,  who  was  then  an  infant,  was  repre- 
sented in  said  agreement  by  her  guardian, 
David  W.  McOonaughey.  The  t^ms  of  the 
agreement  were  telked  over  previous  to  the 
18th  of  February,  1889,  and  on  that  day  the 
agreement  in  re^^ird  to  the  partition  of  the 
real  estate  was  concluded.  That  by  said 
agreement  100  acres  of  the  home  farm  were 
conveyed  to  said  David  W.  as  and  for  the 
100  acres  devised  to  him  by  said  will,  and 
100  acres  of  said  farm  in  Liberty  District 
were  conveyed  to  Robert  A.  as  and  for  the 
100  acres  devised  to  him,  and  79  acres  and 
100  poles  of  said  farm  in  Liberty  District  were 
conveyed  to  said  James  B.  McOonaughey  as 
and  for  100  acres  devised  to  him,  and  107 
acres  of  the  home  farm  In  Cameron  District 
were  conveyed  to  said  Samu^  D.  McOon- 
aughey as  and  for  the  said  100  acres  devised 
to  him  by  the  will.  Said  conveyances  were 
by  deeds  of  the  date  of  Februaiy  18,  1889, 
duly  executed  by  Ann  McOonaughey  and  all 
the  adult  heirs  of  David  McOonaughey,  de- 
ceased, including  the  plaintiffs,  and  deliv- 
ered to  the  respective  grantees,  and  all  duly 
recorded.  That  it  was  agreed  that  the  res- 
idue of  said  real  estete  owned  by  David  Mc- 
Oonaughey, deceased,  at  the  time  of  his  death 
should  be  partitioned  among  the  heire  at  law, 
and  to  effect  such  partition  it  was  agreed  to 
make  the  said  Ann  McOonaughey  the  chan- 
nel or  means  through  whom  conveyances 
should  be  made  to  the  different  children,  and 
two  deeds  conveying  all  the  residue  of  said 
real  estete  owned  by  said  decedent  to  the 
said  Ann  McOonaughey  were  made  and  duly 
executed  by  all  his  adult  children.  Including 
plaintiffs,  and  delivered  to  said  Ann  McOon- 
aughey. One  of  said  deeds,  dated  January 
24,  1889,  conveyed  53  acres,  more  or  less,  of 
the  home  farm,  but  was  not  signed  or  ac- 
knowledged by  plaintiffs  until  the  18th  of 
February,  1889;  the  other  was  dated  Febru- 
ary 18,  1889,  and  conveyed  to  Ann  McOon- 
aughey 38  acres  and  100  poles  of  the  home 
farm,  and  all  the  lote  and  parcels  of  said  real 
estete  within  the  corporate  limito  of  the  town 
of  Cameron — which  deeds  were  exhibited  with 
the  bilL  That  redtels  in  said  two  deeds  were 
that  conveyances  were  made  in  consideration 
of  "natural  love  and  affection  for  second  par- 
ty, and  for  other  good  and  valid  considera- 
tions moving  them  thereto";  but  the  fact  is 
alleged  to  be  that  both  of  said  conveyances 
were  made  to  said  Ann  in  trust  that  she 
would  reconvey  all  said  real  estete  to  the  said 
children  and  adult  heirs  of  the  said  decedent, 
according  to  the  terms  of  said  agreement  to 
partition  the  same,  and  it  is  steted  how  other 
portions  were  to  be  reconveyed  to  the  differ- 
ent heirs:  "And  the  two-story  brick  building 
known  as  the  'Relnheimer  Business  Build- 
ing* with  ito  lote  of  about  260  feet  front  «ii 
it  was  then  fenced  in,  was  to  be  reconveyed 
to  the  said  Martha  U  Richardson  and  the 
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defendant  Isabella  F.  Dean,  then  Isabella  F. 
McGoaaughey,  to  have  and  to  hold  the  same 
for  and  diuring  their  lives,  with  remainder  to 
the  survlyor  of  them  during  her  life,  and  then 
to  the  said  David  W.  McGonaughey,  Samuel 
D.  McGonaughey,  Robert  A.  McGonaughey, 
and  James  B.  McGoiyiughey,  or  to  their  hehrs. 
In  fee  forever;  bnt  the  said  Ann  McGon- 
aughey  was  to  retain  and  reserve  to  herself 
a  life  estate  In  said  property,  and  the  balance 
of  the  farm  land  was  to  be  conveyed  to  Sam- 
uel D.  McConaughey  and  David  W.  McGon- 
aughey."  That  on  the  said  18th  day  of  Feb- 
ruary a  deed  was  written  conveying  the  said 
two-story  brick  building  and  said  lot  of 
ground  to  said  plaintiff  Martha  L.  and  Isabel- 
la F.  in  accordance  with  said  agreement,  but 
plaintiffs  were  unable  to  state  whether  said 
deed  was  signed  and  acknowledged  by  Ann 
McConaughey  or  not,  but  that  she  then  and 
there  agreed  to  sign  and  acknowledge  said 
deed,  and  all  the  said  adult  children  and  heirs 
also  agreed  that  said  deed  should  be  signed, 
acknowledged,  and  delivered  by  said  Ann  to 
the  said  plaintiff  Martha  and  defendant  Isa- 
bella F.,  and  that,  in  consideration  of  said 
agreement  to  reconvey  said  property  to  said 
Martha  and  Isabella  as  stated  the  plaintiffs 
signed  and  acknowledged  the  said  two  deeds 
to  Ann.  That  said  Ann  McConaughey  on 
the  18th  day  of  February,  1889,  promised 
them  that  the  said  deed  to  Martha  and  Isa- 
bella would  be  taken  by  her  son,  together 
with  the  other  deeds  that  were  made  or 
agreed  to  be  made  on  that  date,  to  the  office 
of  the  recorder  of  Marshall  county  and  placed 
upon  record.  That  they  believed  or  supposed 
for  a  long  time  that  the  deed  to  Martha  and 
Isabella  had  been  executed  and  placed  on  rec- 
Qid,  and  that  they  knew  nothing  to  the  con- 
trary,  and  supposed  same  had  been  done, 

until  some  time  about  the  month  of  , 

1898.  That  some  time  In  the  year  1898  said 
Ann  McConaughey  leased  a  portion  of  said 
real  estate^  which  was  to  be  so  reconveyed, 
to  E.  P.  Richardson.  Said  E.  P.  Richardson, 
in  consideration  of  said  agreement  made  on 
the  18th  day  of  February,  1889,  by  which  the 
plaintiff  Martha,  his  wife,  was  to  become  the 
owner  of  a  lite  estate  of  the  undivided  one- 
half  interest  in  said  real  estate,  made  valu- 
able Improvements  on  said  real  estate,  con- 
sisting of  a  two-story  frame  business  build- 
ing and  other  Improvements,  costing  in  all  the 
sum  of  $3,200.  That  about  the  month  of 
May,  1898,  said  Ann  made  an  offer  to  plain- 
tiff Martha  that  she  would  give  her  and  said 
Isabella  immediate  possession  of  said  real  es- 
tate if  they  would  pay  her  the  sum  of  $200 
a  year  during  the  rest  of  her  life.  When 
plaintiff  Informed  Isabella  of  her  offer,  she 
refused  to  accept  it  That  plaintiff  Martha 
then  accepted  the  offer,  and  plaintiffs  Imme- 
diately began  to  put  the  two-stoiy  brick  busi- 
ness building  in  a  complete  state  of  repair, 
and  that  they  laid  out  and  expended  in  mak- 
ing such  repairs  about  $150,  which  they  were 
induced  to  do  in  consideration  of  said  agree- 
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ment  made  on  the  18th  day  of  February, 
1889,  by  which  said  plaintiff  Martha  was  to 
become  the  owner  of  a  life  estate  in  the  un- 
divided half  interest  In  said  real  estate.  That 
while  they  were  so  engaged  in  making  said 
repairs  some  dispute  arose  between  them  and 
said  Ann  as  to  the  interest  said  Martha  was 
to  have  in  said  real  estate,  when,  on  exam- 
ining the  record  of  the  recorder  of  deeds, 
plaintiffs  for  the  first  time  found  that  no  such 
deed  had  ever  been  left  for  record.  They  then 
went  to  Ann,  and  she  said  to  them,  'The 
deed  has  been  lost,  and  I  will  never  make 
another  in  its  place,"  and  refused  to  carry  out 
her  agreement  to  put  Martha  in  possession, 
and  refused  to  make  her  a  deed  for  said  real 
estate,  as  provided  in  the  agreement  of  Feb- 
ruary 18,  1889.  Plaintiffs  further  allege  that 
Ann,  David  W.,  and  James  B.  McConaughey 
and  Isabella  F.  Dean  had  combined,  confed- 
erated, and  conspired  together  to  cheat  and 
defraud  plaintiff  Martha  out  of  her  interest 
in  the  real  estate  of  her  father  which  was  not 
disposed  of  by  his  will,  and  that  Samuel  D. 
and  Robert  A.  McConaughey  had  sided  with 
and  abbetted  said  combination  and  conspiracy 
to  cheat  and  defraud  them,  and  allege  that 
to  carry  said  conspiracy  Into  effect  the  said 
Ann  McConaughey,  by  deed  dated  October 
8,  1896,  conveyed  a  portion  of  said  real  estate 
that  was  to  be  conveyed  to  the  said  Martha 
and  Isabella  to  said  James  B.  McConaughey 
for  an  alleged  consideration  of  $500,  and  by 
deed  of  same  date  said  Ann  conveyed  another 
portion  of  said  real  estate  to  David  McCon- 
aughey Dean,  an  infant  son  of  said  Isabella, 
aged  about  8  years,  for  an  alleged  considera- 
tion of  $500,  and  by  deed  dated  the  24th  of 
December,  1898,  said  Ann  conveyed  another 
portion  of  said  real  estate  to  said  David  W. 
McConaughey  and  Isabella  F.  Dean  for  an 
alleged  consideration  of  $3,000,  and  by  the 
same  deed  she  conveyed  another  portion  of 
said  real  estate,  being  the  residue  thereof,  to 
said  David  W.  for  an  alleged  consideration 
of  $500— copies  of  which  deeds  were  exhibit- 
ed with  the  bill;  that  no  Consideration  at  all 
was  paid  for  any  of  said  last-mentioned  con- 
veyances, and  that  said  deeds  were  made  to 
cheat  and  defraud  the  plaintiff  Martha  out 
of  her  Interest  in  the  said  real  estate,  and  at 
the  time  said  deeds  were  made  by  said  adult 
grantees  therein  after  they  knew  that  said 
real  estate  had  been  assigned  to  the  said 
Martha,  to  have  and  to  hold  an  undivided 
one-half  Interest  therein  for  and  during  her 
life  after  the  death  of  said  Ann  McCon- 
aughey, and,  if  said  Martha  surviyed  the  said  . 
Isabella,  then  she  was  to  have  and  to  hold 
the  whole  of  said  real  estate  during  her  life; 
that  said  Ann  had  wholly  violated  the  trust 
upon  which  the  real  estate  so  described  was 
so  conveyed  to  her,  so  far  as  the  Interest  of 
the  plaintiff  Martha  hi  said  real  estate  wd» 
concerned,  but  that  so  far  as  the  interests  oi 
the  other  defendants  were  concerned  she  ex' 
ecuted  the  trust  Plaintiffs  further  allegii 
that  they  did  not  know  what  Interest  the 
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defendant  Anna  Pearl  Hogne  was  to  have  In 
the  real  estate  of  the  decedent,  David  Mc- 
Oonanghey,  but  that  after  the  said  Anna 
Pearl  Hogne  became  21  years  of  age  she 
executed  a  deed  to  said  Ann  McGonaughey 
for  the  tract  of  land  conveyed  by  the  adult 
heirs  by  deed  of  the  tSth  of  February,  1889, 
containing  88  acres  and  100  poles,  and  also 
the  real  estate  within  the  corporate  limits  of 
the  town  of  Cameron  which  was  described 
and  conveyed  by  the  said  adult  heirs,  dated 
the  21st  day  of  January,  1889,  which  deed 
made  by  said  Ann  Pearl  was  dated  May  28, 
1897,  and  duly  recorded;  that  the  said  several 
parcels  of  real  estate  described  in  the  four 
deeds  made  by  said  Ann  McGonaughey  to  the 
several  heirs  of  the  decedent,  dated,  the  first 
two  October  8,  1898,  and  the  last  two  Decem- 
ber 24,  1898,  together  comprise  the  real  es- 
tate that  was  assigned  to  said  plaintiff  Martha 
and  the  defendant  Isabella  as  their  share  of 
the  real  estate  of  said  David  McGonaughey, 
deceased,  by  the  agreement  made  on  the  18th 
day  of  February,  1889;  and  prayed  that  the 
aald  Ann  McGonaughey  be  decreed  to  hold 
in  trust  the  land  described  in  the  deed  of  the 
18th  of  February,  1889,  made  by  the  adult 
heirs  of  David  McGonaughey  to  Ann,  de- 
•cribed  as  containing  38  acres  and  100  poles, 
and  also  lots  and  parcels  of  land  within  the 
corporate  limits  of  the  town  of  Cameron; 
and  that  the  said  deeds  made  by  said  Ann 
McGonaughey  to  James  B.  McGonaughey  et 
aL,  dated,  the  first  two  October  8,  1896,  and 
the  other  two  December  24,  1898,  be  decreed 
to  be  in  violation  of  such  trust  and  a  fraud 
upon  the  rights  of  plaintiffs,  and.  that  the 
same  be  set  aside  and  annulled  so  far  as  they 
affect  the  rights  of  plaintiffs  in  the  property 
described  therein;  and  that  said  Ann  Mc- 
Gonaughey be  compelled  to  specifically  per- 
form the  trust  upon  which  she  held  the  said 
38  acres  and  100  poles  and  the  lots  and  par- 
eels  within  the  corporate  limits  of  Cameron, 
and  that  she  be  required  by  good  and  sufl- 
dent  deed  to  convey  to  plaintiff  Martha  L. 
Richardson  a  on&'half  interest  in  the  real 
estate  mentioned  and  described  in  said  four 
deeds,  to  have  and  to  hold  for  and  during 
her  natural  life,  and,  should  said  Martha  sur- 
vive the  said  Isabella,  then  Martha  to  have 
and  to  hold  the  whole  of  said  real  estate,  her 
life  estate  therein  being  reserved  by  the  said 
Ann  McGonaughey,  and,  on  her  refusing  to 
make  such  conveyance,  that  the  court  appoint 
a  special  commissioner  to  make  the  same, 
and  for  general  relief. 

The  defendants,  Ann,  David  W.,  Samuel 
D.,  Robert  A.,  and  James  B.  McGonaughey 
and  Anna  Pearl  Hogue  and  Isabella  F.  Dean 
tendered  their  demurrer  to  said  bill  because, 
among  other  things,  the  bill  does  not  allege 
that  the  agreeAient  "upon  a  free  and  amicable 
partition"  was  in  writing,  and  signed  by  the 
parties  made  defendants,  and  in  consequence 
the  terms  of  that  agreement  cannot  be  en- 
forced under  the  statute  of  frauds;  that  the 
agreement  could  not  be  enforced  against  An- 


na Pearl  Hogue,  at  any  event,  even  if  it  had 
been  in  writing  and  signed  by  her  guardian; 
that  the  exhibits  are  inconsistent  with  the 
allegations  of  the  bill,  and,  taken  together, 
show  that  there  is  no  equity  in  the  bill;  that 
there  is  no  agreement  or  memorandum  in 
writing  of  that  agreement  signed  by  Ann  Mc- 
Gonaughey agreeing  to  reconvey  the  property 
as  alleged;  that  no  time  is  alleged  in  which 
said  reconveyance  was  to  be  made,  and  that, 
if  Ann  McGonaughey  was  to  retain  a  life  es- 
tate in  said  property,  plaintiff  could  have  no 
interest  until  after  her  death;  that  there  is 
no  averment  in  the  bill  of  any  agreement  In 
writing  that  Ann  McGonaughey  would  exe- 
cute any  such  conveyance,  or  that  she  signed, 
acknowledged,  and  delivered  the  deed  alleged 
to  have  been  written  on  February  18,  1889, 
and  because  the  laches  of  plaintiffs  in  setting 
up  their  pretended  claims  after  the  lapse  of 
more  than  10  years  is  a  complete  bar  to  the 
same,  which  bar  defendants  plead  by  way  of 
analogy  to  the  bar  of  the  statute  of  limita- 
tions, and  also  plead  the  statute  of  limita- 
tions of  10  years  to  any  such  contract  or 
agreement  as  that  pretended  to  have  been 
made;  that  the  bill  is  multifarious  in  having 
set  up  said  contract  as  the  one  to  be  enfor- 
ced, and  then  attempting  to  set  up  another 
and  different  contract  for  the  leasing  of  said 
real  estate  by  Ann  to  Richardson,  without  ex- 
hibiting said  contract  or  giving  its  terms  in 
full,  which  terms  would  show  the  statements 
with  respect  to  the  first  contract  to  be  utterly 
unfounded  in  fact;  that  the  bill  is  further 
multifarious  in  setting  up  a  contract  alleging 
to  have  been  entered  into  in  the  month  of 
May,  1898,  between  Ann  McGonaughey  of  the 
one  part  and  Martha  L.  Richardson  of  the 
other,  said  allegations  being  wholly  at  vari- 
ance with  the  allegations  immediately  pre- 
ceding, to  the  effect  that  Ann  had  already 
leased  the  property  to  B.  P.  Richardson; 
that  the  said  defendants  Ann,  David  W., 
James  B.  McObnaughey,  and  Isabella  F.  Dean 
had  combined,  conferred,  and  conspired  to- 
gether to  cheat  and  defraud  plaintiff  Martha 
L.  Richardson  out  of  the  real  estate  of  her 
father,  and  that  Samuel  D.  and  Robert  A. 
McGonaughey  had  aided  and  abetted  in  said 
combination  and  conspiracy,  and  had  stated 
no  grounds  in  the  bill  upon  which  to  rest 
such  allegation;  that  the  exhibits  filed  with 
the  bill  showed  that  said  Ann  McGonaughey 
was  the  owner  in  fee  simple  of  said  real  es- 
tate alleged  to  have  been  conveyed  by  the 
said  adult  heirs,  and  could  do  what  she  pleas- 
ed with  the  sftme  without  giving  plaintiffs 
any  ground  for  complaint  On  the  5th  day 
of  June,  1899,  the  cause  was  submitted  on  the 
demurrer,  the  demurrer  was  sustained,  and, 
the  plaintiffs  not  desiring  to  amend  the  bill, 
the  same  was  dismissed. 

It  is  insisted  on  the  part  of  the  appellees 
that  the  case  comes  within  the  doctrine  laid 
down  in  Troll  v.  Garter,  15  .W.  Va.  567,  while 
the  appellants  claim  that  it  la  clearly  covered 
by  the  exceptions  in  aaid  case  set  out,  as  stat- 
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ed  In  syllabus  %  to  which  the  rule  is  not  prop- 
erly applicable.  Judge  Green«  in  delivering 
the  opinion  of  the  court  in  that  case,  says, 
**It  is  a  general  rule  of  evidence  that  parol 
testimony  cannot  be  admitted  to  vary  or  add 
to  a  written  contract,  and  especially  a  con- 
tract or  deed  conveying  lands,"  and  cites 
quite  a  number  of  authorities,  which  see  on 
page  576.  And  in  point  3  of  the  syllabus  in 
that  case  it  is  held:  "If  a  party  obtains  a 
deed  without  any  consideration  upon  a  parol 
agreement  that  he  will  hold  the  land  in  trust 
for  the  grantor,  such  trust  will  not  be  enfor^ 
ced*  as  it  would  violate  the  statute  of  frauds, 
and  this  general  rule  to  permit  parol  evidence 
to  establish  such  a  trust"— the  rule  constitut- 
ing the  first  point  in  the  syllabus  of  the  case, 
"Far<^  evidence  cannot  be  admitted  to  var^ 
or  add  to  a  deed  as  a  general  rule."  Sylla- 
bus, point  3,  applies  to  deeds  made  without 
any  consideration  upon  a  parol  agreement 
With  much  more  force  it  would  apply  where 
there  is  valuable  consideration. 

Hie  conveyances  made  in  case  at  bar,  up- 
on which  the  trust  is  sought  to  be  establish- 
ed, recite  on  their  face  that  "the  parties  of 
the  first  part,  in  consideration  of  their  nat- 
ural love  and  affection  for  second  party  and 
for  other  good  and  ^valuable  considerations 
moving  them  thereto,  do  grant,"  etc.;  the 
grantee  being  the  mother  of  the  grantors. 
These  deeds  convey  the  property  with  gen- 
eral warranty,  and  it  is  not  alleged  in  the  bill 
that  the  conveyances  were  without  considera- 
tion. In  Troll  V.  Carter,  cited,  Judge  Green 
cites  Porter  v.  Mayfleld,  21  Pa.  263:  "  'There 
are  cases  wherein  trusts  may  be  proved  by 
oral  testimony,  but  not  in  violation  of  the 
rule  that  protects  written  agreements  against 
such  testimony.  As  a  deed  of  conveyance  is 
Intended  to  define  the  relations  between  the 
parties  to  it,  it  is  not  contradicted  when  it  is 
shown  that  the  vendee  purchased  in  trust 
for  a  third  person,  for  such  evidence  only  es- 
tablishes a  new  and  consistent  relation.  But 
evidence  that  at  the  time  of  the  conveyance 
the  vendee  agreed  to  hold  the  title  in  trust 
for  the  vendor  is  a  flat  contradiction  of  the 
written  instrument  executed  by  the  parties 
as  the  bond  and  evidence  of  their  relation, 
and  would  make  it  void  from  its  very  incep- 
tion. Oral  testimony  can  have  no  such  pow- 
er. As  between  vendor  and  vendee,  such 
testimony  cannot  be  heard  to  change  a  title 
absolute  on  its  face  into  a  trust'  It  was, 
however,  held  in  I^gelf  elter  v.  Rltchey,  58 
Pa.  485  [98  Am.  Dec.  308],  that  parol  evidence 
might  be  received  to  establish  a  trust  in  fa- 
vor of  the  grantor.  But  the  decided  weight 
of  authority  as  well  as  reason  sustains  the 
position  that  ^parol  evidence  that  at  the  time 
of  the  conveyance  the  vendee  agreed  to  hold 
the  title  in  trust  for  the  vendor'  is  not  ad- 
missible. See  Leeman  v.  Whitley,  4  Russ. 
423  (5  Bug.  Oond.  Ch.  Cases,  746);  Hogan  v. 
Jaques  et  al.,  19  N.  :r.  Bq.  123  [97  Am.  Dec. 
G44];  Squire  v.  Harder,  1  Paige,  494  [19  Am. 
Dec.  446];  Farrington  v.  Barr  et  al.,  36  N. 
H.  86.    But  the  correctness  of  the  other  posi- 


tion taken  by  the  court  in  Porter  v.  May- 
field,  21  Pa.  264,  that,  *as  a  deed  of  convey- 
ance is  intended  to  define  the  relations  be- 
tween the  parties  to  it,  it  Is  not  contradicted 
when  it  is  shown  that  the  vendee  purchased 
in  trust  for  a  third  person,  for  such  evidence 
established  a  new  and  consistent  relation,'  is 
by  no  means  so  obvious."  It  will  be  seen 
that;  while  Judge  Green  agrees  with  the  case 
of  Porter  v.  Mayfield  as  far  as  it  holds  that 
parol  evidence  is  not  admissible  to  establish 
a  trust  in  favor  ot  the  grantor,  he  questions 
the  proposition  that  the  deed  **is  not  contra- 
dicted when  it  is  shown  that  the  vendor  pur- 
chased in  trust  for  a  third  party."  This  last 
proposition,  as  held  in  Porter  v.  Mayfield, 
has,  however,  been  sustained  by  this  court  iu 
Currence  v.  Ward,  43  W.  Va.  367,  27  S.  E. 
329. 

It  is  not  alleged  in  the  bill  that  the  parol 
agreement  was  to  hold  in  trust  for  the  gran- 
tor the  property  conveyed,  but  it  is  claimed 
that  it  was  to  be  held  in  trust— a  life  estate 
in  part  of  it,  to  begin  at  the  death  of  the 
grantee,  to  the  plaintiff  Martha  L.  Richard- 
son and  Isabella  F.  Dean,  her  sister,  and  to 
the  survivor  of  them;  the  remainder  to  D. 
W.  McConaughey  and  others  or  to  their 
heirs  in  fee.  The  bill  does  not  allege  that 
this  agreement  was  in  writing,  but  that  it 
was  agreed  to  be  in  writing,  and  plaintiffs 
supposed  that  a  deed  to  that  effect  was  ex- 
ecuted and  placed  upon  record,  as  defendant 
Ann  McConaughey  had  agreed  to  do;  that 
the  same  was  to  be  placed  on  record  by  her 
at  the  same. time  that  her  deeds^  by  which 
she  holds  the  property,  were  recorded;  that 
plaintiff  did  not  discover  that  said  djBed  had 
never  been  recorded  until  she  examined  the 
records  in  1898.  The  conveyances  to  Ann 
McConaughey  are  dated  February  IS,  1889. 
which  is  the  date  of  her  verbal  agreement 
as  set  up  in  the  bill,  to  execute  a  writing 
or  deed  reserving  to  plaintiff  her  rights  in 
the  premises,  while  this  suit  was  commenced 
on  the  16th  day  of  March,  1889,  more  than 
10  years  after  said  parol  agreement  relied, 
upon  by  plaintiffs»  was  made.  Appellees  in- 
sist that  the  laches  of  plaintiffs  in  setting 
up  their  pretended  claim  after  the  lapse  of 
more  than  10  years  is  a  complete  bar,  and 
defendants  plead  it  by  way  of  demurrer  as 
analogous  to  the  bar  of  the  statute  of  lim- 
itations. In  Troll  V.  Carter,  cited  (Syl.,  point 
8),  it  is  held  that  the  courts  will  not  enforce 
a  parol  trust  where  a  great  lapse  of  time 
has  intervened  since  the  absolute  deed  was 
executed,  and  where  the  grantee  has  during 
such  time  acted  as  the  absolute  owner  of  the 
property,  unless  the  laches  of  those  claim 
ing  to  be  cestuis  que  trust  is  satisfactorily 
explained.  In  the  case  at  bar  there  is  no 
attempt  at  explanation,  unless  it  can  be  said 
that  plaintiffs  thought  the  defendant  Ann 
McConaughey  had,  10  years  prior  to  the 
bringing  of  this  suit,  in  pursuance  of  her 
promise,  placed  upon  record  a  deed  preserv- 
ing the  rights  of  the  plaintiff.  It  was  cer- 
tainly the  duty  of  plaintiff^.  If  saidi  pramlM 
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was  made  on  the  part  of  Ann  McConau^hey 
to  place  such  deed  upon  record,  to  know 
that  it  was  done  as  promised^  It  is  not  al- 
leged that  such  deed  was  executed  or  deliv- 
ered, and  nothing  claimed  but  a  mere  verbal 
promise  on  the  part  of  Ann  that  she  would 
have  such  a  deed  recorded  in  favor  of  plain- 
tiff. 

Plaintiff  was  guilty  of  gross  laches,  and 
makes  no  explanation  to  entitle  her  to  relief. 
There  is  no  error  in  the  decree,  and  the 
same  is  afhrmed. 

POFFENBARGER,  P.  (concmring).  The 
bill  alleges  a  conveyance  by  the  plaintiffs 
and  other  heirs  to  Ann  McGonaughey  of  cer- 
tain real  estate  upon  the  understanding  and 
agreement  that  she  should  immediately  ex- 
ecute to  the  grantors,  severally,  deeds  re- 
conveying  to  them  certain  portions  of  the 
land  so  conveyed  to  her,  reserving  to  herself 
life  estates  In  the  several  tracts  so  to  be 
reconveyed,  and  that  the  particular  tract  to 
be  conveyed  to  the  plaintiffs  was  described 
and  identified,  and  a  deed  for  the  conveyance 
thereof  to  them  prepared  for  execution  by 
the  said  Ann  McGonaughey.  The  convey- 
ance to  her  was  a  step  in  the  performance 
of  an  antecedent  agreement  for  the  parti- 
tion of  real  estate  among  the  grantors,  sub- 
ject to  a  life  estate  therein  to  the  grantee. 
Ann  McGonaughey,  under  this  agreement, 
was  to  act  as  a  sort  of  conduit  or  agency 
for  the  exchange  of  titles  in  effecting  parti- 
tion, and  the  titles  were  to  pass  in  and  out 
of  her  instantaneously.  It  was  upon  this 
agreement  that  the  conveyances  were  made 
to  her«  The  bill  does  not  allege  that  she 
took  the  land  conveyed  to  her  upon  a  trust 
for  the  grantors.  It  does  not  say  she  agreed 
to  hold  the  lands  for  them.  It  does  not  at- 
tempt to  set  up  an  express  parol  trust  in 
contradiction  of  the  deed.  It  attempts  to 
allege  that  she  committed  a  fraud  upon  the 
grantors  in  refusing  to  perform  a  contract 
upon  the  faith  of  which  the  conveyances 
.  were  made  to  her.  The  facts  alleged  In  the 
bill  and  proposed  to  be  estRblished  by  parol 
evidence,  if  they  were  sufficiently  alleged, 
constitute  what,  in  law,  is  termed  a  "con- 
structive trust"— a  trust  springing  out  of  a 
fraud— and  to  such  a  trust  the  statute  of 
frauds  doefi  not  appiyw  The  case  is,  there- 
fore, not  within  tlie  third  point  of  the  syl- 
labus in  Troll  V.  Garter,  16  W.  Va.  667.  but 
falls  within  the  exception  to  the  statute  of 
frauds  mentioned  In  point  2  of  the  syllabus 
of  that  case,  which  says,  among  other  things: 
"If  a  grantee  in  a  deed  has  procured  it  by 
fraud,  he  will  be  held  by  a  court  of  equity 
to  be  a  trustee  of  the  real  owner."  This  Is 
a  principle  almost  as  old  as  the  statute  of 
frauds  Itself.  At  an  early  day  the  courts 
established  the  doctrine  that  a  statute  which 
had  been  enacted  for  the  purpose  of  prevent- 
ing and  suppressing  frauds  and  perjiuries 
could  not  be  allowed  to  become  itself  an  in- 
strumentality or  engine  for  the  perpetration 
of  fraud. 


"A  second  well-settled  and  even  common 
form  of  trust  ex  maleflcio  occurs  whenever 
a  person  acquires  the  legal  title  to  land  or 
other  property  by  means  of  an  intentionally 
false  and  fraudulent  verbal  promise  to  hold 
the  same  for  a  certain  specified  purpose— as, 
for  example,  a  promise  to  convey  the  land 
to  a  designated  individual,  or  to  reconvey  it  to 
the  grantor,  and  the  like— and,  having  thus 
fraudulently  obtained  the  title,  he  retains, 
uses,  and  claims  the  property  as  absolutely 
his  own,  so  that  the  whole  transaction  by 
means  of  which  the  ownership  Is  obtained  is 
in  fact  a  scheme  of  actual  deceit  Equity 
regards  such  a  person  as  holding  the  prop- 
erty charged  with  a  constructive  trust,  and 
will  compel  him  to  fulfill  the  trust  by  con- 
veying according  to  his  engagement**  2  Pom. 
Eq.  Jur.  §  1066. 

"The  fraud  against  which  equity  will  re- 
lieve, notwithstanding  the  statute,  is  not 
the  mere  moral  wrong  of  repudiating  a  con- 
tract actually  entered  into,  which,  by  reason 
of  the  statute,  a  party  is  not  bound  to  per- 
form for  want  of  its  being  in  writing.  This 
was  early  laid  down  by  Lord  Macclesfield, 
Ghancellor,  in  a  case  arising  upon  a  promise 
of  a  defendant,  about  to  marry,  that  his 
vidfe  should  enjoy  all  her  own  estate  to  het 
separate  use  after  the  marriage^  which  piom- 
Ise,  as  one  made  *upon  consideration  of  mar- 
riage,' could  not  regularly  be  enforced.  His 
lordship  declared  that.  In  cases  of  fraud, 
equity  should  relieve,  even  against  the  words 
of  the  statute,— as,  if  one  agreement  in  writ- 
ing should  be  proposed  and  drawn,  and  an- 
other fraudulently  and  secretly  brought  in 
and  executed  in  lieu  of  the  former,  in  this 
or  such  like  cases  of  fraud,  equity  wonld 
relieve;  but  where  there  is  no  fraud,  only 
relying  upon  the  honor,  word,  or  promise 
of  the  defendant,  the  statute  making  those 
promises  void,  equity  will  not  interfere.'" 
Browne  on  Statute  of  Frauds,  $  439. 

"Parol  evidence  Is  admissible  to  establish 
a  trust,  even  against  a  deed  absolute  on  its 
face,  if  it  would  be  a  fraud  to  set  up  the 
form  of  the  deed  as  conclusive.  Lord  Hard- 
wicke  stated  'that  the  court  adhered  to  this 
principle,  that  the  statute  of  frauds  should 
hever  be  understood  to  protect  fraud,  and 
therefore,  wherever  a  case  is  infected  with 
fraud,  the  court  will  not  suffer  the  statute  to 
protect  it'  Lord  Thurlow  added  that  the 
moment  you  impeach  a  deed  for  fraud  you 
must  either  deny  the  effect  of  fraud  upon 
the  deed,  or  you  must  admit  parol  evidence 
to  prove  it*  If  this  was  not  so.  the  law 
would  be  reduced  to  this  absurdity:  If  a 
fraud  could  once  succeed  in  procuring  the 
transaction  to  be  reduced  to  writing  and 
signed  by  the  parties,  it  would  be  protected 
by  the  law  itself,  and  there  would  be  no  pos- 
sible means  of  reaching  and  correcting  the 
wrong.  But  in  such  case  the  bill  must  con- 
tain a  clear  and  distinct  charge  of  fraud. 
Therefore,  whenever  the  bill  sets  out  a  clear 
case  of  fraud,  parol  evidence  will  be  admit- 
ted to  prove  it»  even  if  the  effect  of  such 
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eyidence  it  to  contradict,  yaryt  alter,  or  d»* 
stroy  written  instrumentB.  The  mere  re- 
fusal of  a  grantee  to  ezecnte,  or  the  denial 
of  the  existence  of  an  invalid  parol  trust 
upon  which  he  promised  to  hold  the  property, 
is  not  such  a  fraud  as  will  take  the  case  out 
of  the  statute.  But  where  a  valuable  inter- 
est passes  to  one  on  the  f&ith  of  a  contract 
he  refuses  to  perform,  equity  will  compel 
restitution  or  give  other  appropriate  relief. 
In  any  case,  if  the  trust  arises  from  the  acts 
of  the  parties,  and  not  exclusively  from 
their  agreement,  the  statute  of  frauds  is  not 
a  bar  to  the  proof."    Perry  on  Trusts,  §  226. 

But  the  bin  is  defective  in  this:  that  it 
fails  to  allege  or  charge  that  the  defendant 
Ann  McGonaughey  fraudulently  procured  the 
making  of  said  conveyance  to  her.  It  should 
have  chaiged  that  she  procured  the  making  of 
said  conveyance  by  falsely  and  fraudulently 
representing  and  promising  that  she  would 
immediately  reconvey  a  certain  portion  of  the 
land  in  accordance  with  the  agreement  of  par- 
tition, and  took  said  conveyance  fraudulently 
intending;  at  the  time,  not  to  comply  with 
her  said  promise  to  reconvey,  and,  with  the 
like  fraudulent  intent,  has  refused  to  comply 
with  said  promise.  Manning  v.  Pippen,  95 
Ala.  t$S7,  11  South,  56;  Alaniz  v.  Casenave, 
©1  Cal.  41,  27  Pac.  621;  Perry  on  Trusts,  f 
226.  The  bill  only  charges  that,  after  hav- 
ing made  this  agreement  and  obtained  the 
conv^ance  in  pursuance  thereof,  she  refused 
to  perform.  This  is  not  enough.  Mere 
breach  of  the  agreement  does  not  raise  a 
trust  and  take  the  case  out  of  the  statute  of 
frauds.  Browne  on  Statute  of  Frauds,  $  94a, 
439.  The  same  work,  at  section  441,  says: 
"A  simple  illustration  of  the  rule  that,  when 
the  statute  of  frauds  has  been  used  as  a 
cover  to  a  fraud,  equity  will  relieve  against 
the  fraud,  notwithstanding  its  provisions,  is 
found  in  a  case  reported  by  Viner,  and  stat- 
ed by  him  to  have  occurred  in  Lord  Not- 
tingham's time,  and  to  have  been  the  first 
instance  in  which  any  equitable  exception  to 
the  statute  appears.  There  was  a  verbal 
agreement  for  an  absolute  conveyance  of 
land,  and  for  a  defeasance  to  be  executed  by 
the  grantee;  but  he,  having  obtained  the 
conveyance,  refused  to  execute  the  defea- 
sance, and  relied  upon  the  statute,  but  his 
plea  was  overruled,  and  he  was  compelled  to 
execute  according  to  his  agreement  Here 
the  attempted  fraud  consisted  not  merely  in 
refusing  to  do  what  he  agreed,  but  in  de- 
ceiving the  plaintiff  out  of  his  property.  And 
the  case  is  analogous  to  that  put  by  Lord 
Macclesfield,  as  falling  within  the  rule,  where 
one  agreement  in  writing  is  proposed  and 
drawn,  and  another  fraudulently  and  secret- 
ly brought  in  and  executed  in  lieu  of  the 
former." 

It  may  be  that  the  facts  set  up  in  the  bill, 
if  established  by  evidence,  would  sustain  the 
charge  of  fraud.  Browne  on  Statute  of 
Frauds,  8$  94a,  439.  But  the  bUl  ought  to 
<diarge  fraud  in  express  terms.  Nothing  is 
to  be  considered  here  but  the  bill,  aa  the 


case  stands  upon  the  ruling  of  the  coujpt 
upon  the  demurrer,  and  the  courts  say  the 
bill  must  contain  a  clear  and  distinct  charge 
of  fraud.  Imham  v.  Ohild,  1  Bro.  Oh.  94; 
Portmore  v.  Morris,  2  Bro.  Oh.  219;  Forsyth 
V.  Olark,  8  Wend.  637;  Gouvemeur  v.  El- 
mendorf,  5  Johns.  Oh.  79;  Kennedy  v.  Ken- 
nedy, 2  Ala.  671.  In  Troll  v.  Carter,  15  W. 
Va.  667,  683,  Judge  Green  directs  particular 
attention  to  the  want  of  any  charge  of  fraud 
in  the  bill  or  the  evidence. 

Intent  is  a  necessary  element  of  fraud  in 
such  case.  The  agreement  may  have  been 
made,  and  the  conveyance  taken,  in  good 
faith  and  with  an  honest  intention  to  recon- 
vey, and  the  fraudulent  design  of  dishonestly 
retaining  the  property  or  disposing  of  it  in 
violation  of  the  agreement  may  have  been 
formed  afterwards.  This  would  amount  to 
no  more  than  a  breach  of  the  agreement,  and 
the  bill*  alleges  nothing  inconsistent  with 
such  a  state  of  facts.  The  court  cannot  as- 
sume that  there  was  fraud  in  the  procure- 
ment of  the  conveyance.  It  must  be  alleged 
as  well  as  proved.  It  is  fraud  in  acquiring 
the  title,  not  merely  in  the  retention  of  it, 
that  raises  the  trust  If  the  evidence  estab- 
lishing such  fraud  were  before  the  court,  an 
amendment  could  be  allowed,  but  the  court 
cannot  say  whether  an  amendment  would 
avail  anything  or  not  Hence,  under  the 
rule,  the  plaintiffs  having  declined  to  amend 
in  the  court  below,  the  decree  of  dismissal 
must  be  affirmed. 

For  the  foregoing  reasons,  I  concur  in  the 
decision,  but  not  in  all  the  reasoning  of  the 
opinion  prepared  by  Judge  McWHORTER. 


(56  W.  Va.  404) 
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KLXOnONS  —  BALL0TS-~DETACE1(ENT— WamRO 

candidate's  nahe— distinguishino 
mabx8— cancellation. 

1.  Two  of  four  columns  on  a  ballot  sheet  are 
defaced.  The  Republican  colamn  is  not  de- 
faced. The  Democratic  is  defaced  by  broken 
lines  as  to  all  its  offices  and  candidates  except 
two,  and  their  names  are  skipped  by  the  lines, 
and  thus  left  on  that  ballot,  but  their  names  are 
written  in  the  Republican  colamn  for  the  same 
offices  for  which  they  stand  in  the  Democratic 
column.  The  Republican  ballot  only  has  beoi 
Toted.    The  Toter  has  not  voted  two  ballots. 

2.  Though  a  candidate's  name  is  written  in  the 
space  above  the  office  on  a  ballot,  it  will  be  held 
a  vote  for  him  for  the  office  below  his  name, 
where  the  printed  name  for  that  office  is  erased, 
and  that  above  the  written  name  is  not  erased. 

8.  The  provision  In  Code  1899,  e.  8,  §  94,  that 
where  a  name  is  substituted  for  one  on  a  ballot 
it  must  be  written  in  the  space  below  the  print- 
ed name,  is  directory.  Though  the  name  is  not 
there  written,  the  vote  will  be  counted  for  the 
written  name  for  the  office  for  which  It  Is  plain- 
ly Intended. 

4.  Distinguishing  marks  on  a  ballot  will  not 
cause  its  exclusion  from  the  count. 

6.  Though  lines  through  the  heading  of  a  bal- 
lot or  through  the  ballot  are  not  used,  still  if 
other  marks  of  cancellation  are  used,  and  they 

f  4.  8m  Elections,  voL  IM,  Cent  Dig.  fi  lH,  UT. 
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plainly  indicate  that  the  ballot  has  not  been 
*TOted,  the  ballot  ia  effectnalUy  defaced,  and  can- 
not be  counted. 

6.  Though  defacing  lines  do  not  pan  entire- 
Ij  through  a  ballot  or  its  headinc,  yet,  If  it  ia 
manifest  that  the  voter  did  not  intend  to  vote 
that  ballot,  the  defacement  la  sufficient 

7.  Defacing  marks  to  cancel  a  ballot  must  be 
within  the  ballot  column  or  its  heading.  Words 
only  above  the  heading  or  elsewhere  outside  the 
ballot,  such  as  "I  vote  this  ticket,"  do  not  select 
that  ballot  and  cancel  the  others. 

8.  A  name  is  written  in  the  space  between  two 
offices,  and  the  printed  names  of  the  candidates 
are  not  erased.  The  ballot  counts  for  the  of- 
fice above  the  written  name  and  for  that  name, 
not  for  the  candidate  for  the  office  below.  It 
would  be  otherwise  if  the  printed  name  of  the 
candidate  for  the  office  below  were  erased. 

9.  A  ballot  from  which  some  of  the  offices  and 
names  of  candidates  for  them  have  been  cut 
entirely  out  with  a  knife,  instead  of  being  erased 
with  a  pen  or  pencil,  Is  a  good  ballot  for  the 
offices  and  candidates  left  in  IL  The  provision 
of  the  statute  requiring  erasure  with  pen  or 
pencil  is  directory. 

(Syllabus  by  the  Court.) 

Error  to  Circoit  Court,  Berkeley  Connty; 
BV.  Boyd  Faulkner,  Judge. 

Action  by  Frank  W.  Doll  against  I.  H 
Bender.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Flick,  Westenjaver  &  Noll  and  Faulkner, 
Walker  &  Woods,  for  plaintiff  in  error.  For- 
rest W.  Brown,  H.  H.  Emmert,  and  A^  G. 
Dayton,  for  defendant  tn  error. 

BRANNON.  J.  At  the  election  In  Berke- 
ley county  In  November,  1002,  Frank  W.  Doll 
was  the  Democratic  nominee  for  the  clerk- 
ship of  the  county  court,  and  I.  L.  Bender 
the  Republican  nominee.  The  canvassing 
board  Jtound  that  Bender  had  been  elected  by 
a  majority  of  four.  Doll  demanded  a  re- 
count, and  upon  it  the  board  found  that  Doll 
received  2,135  votes  and  Bender  2,146,  giving 
Bender  a  majority  of  11.  The  contestation 
was  as  to  146  ballots,  and  they  were  with- 
dravm  from  the  mass,  and  made  a  part  of 
the  record.  Doll  carried  the  case  to  the  cir- 
cuit court  by  a  writ  of  certiorari,  and  upon 
it  that  court  found  that  Bender  had  received 
2,146  votes  and  Doll  2,141.  From  the  Judg- 
ment of  the  circuit  court  declaring  Bender 
elected  Doll  has  sued  out  a  writ  of  error  in 
this  court 

The  ballot  sheets  have  four  columns,  Dem- 
ocratic, People's  Anti-Ring  Ticket,  Prohibi- 
tion, and  Republican.  We  adhere  to  the  law 
stated  in  MmtIs  ▼.  Board,  49  W.  Va.  260,  38 
N.  B.  600,  and  Daniel  ▼.  Slmms,  49  W.  Va* 
654,  39  S.  B.  690,  that  the  voter  must  select 
and  use  one,  and  only  one,  ballot  from  those 
on  the  ballot  sheet  We  reject  those  violat- 
ing this  rule.  In  this  connection,  take  a 
specimen  sheet*  The  People's  and  Prohibi- 
tion columns  or  ballots  are  canceled  by  lines. 
No  line  in  the  Republican  column.  Three 
broken,  not  continuous,  lines  cancel  all  names 
and  offices  on  the  Democratic  ballot,  except 
for  county  commissioner  and  the  candidate. 
Parka,  and  school  superintendent  and  the 


candidate,  Shiriey,  the  lines  skipping  these, 
and  leaving  them  untouched.  In  the  Repal>- 
lican  colmnn,  in  the  space  between  the  place 
assigned  for  prosecuting  attorney  and  com- 
missioner, the  name  of  Parks  is  written,  and 
in  the  space  between  the  place  assigned  for 
county  clerk  and  connty  superintendent  the 
name  of  Shhrley  is  written.  The  printed 
candidates  for  commissioner  and  superin- 
tendent are  erased.  Ttls  sheet  raises  sever- 
al questions.  Does  it  violate  the  rule  that  a 
voter  must  use  only  one  ballot?  If  the 
names  of  Parks  and  Shirley  had  not  been 
written  in  the  Republican  ballot,  and  for  the 
same  offices  for  which  they  stood  on  the 
Democratic  ballot,  it  would  be  a  case  of  two 
ballots.  Though  their  names  yet  remained 
on  the  Democratic  ballot,  yet  they  are  writ- 
ten for  the  same  offices  on  the  Republican. 
A  voter  cannot  vote  twice  for  the  same  per- 
son at  the  same  election  for  the  same  place. 
By  leaving  the  Republican  colunm  untonch- 
ed,  we  say  that  one  was  selected,  and,  se^ng 
the  names  of  Parks  and  Shirley  written  in 
it,  we  see  that  the  voter  Intended  to  vote  for 
them,  and  this  is  the  plainer  because  he  bas 
left  them  on  the  Democratic  ticket  But 
their  presence  there  is  surplusage,  perform- 
ing no  office.  We  see  all  the  balance  of  that 
ballot  erased.  A  voter  uses  two  colmnns 
where  one  person  la  voted  for  on  one  ballot, 
another  on  another,  or  where  the  same  per- 
son is  voted  for  on  one  ballot  for  one  office, 
and  on  another  for  another  office.  €k>do 
1899,  c  8>  i  84,  says  that  a  ballot  can  be  de- 
faced by  erasing  its  party  heading,  or  draw- 
ing lines  clear  through  it,  "or  in  any  other 
way  indicating  that  the  same  has  not  been 
voted."  (Tonsldering  that  the  Democratic 
ballot  Is  erased  except  as  to  Parks  and  Shir- 
ley, that  their  names  are  written  in  the  Re- 
publican ballot  for  the  same  offices  and  the 
Republican  candidates  erased,  and  that  the 
latter  ballot  la  without  defacement,  we  con- 
clude that  the  intent  was  to  select  it  and  dis- 
card the  Democratic  column.  The  Demo- 
cratic ballot  was  canceled. 

A  graver  question  arises  on  this  ballot 
Can  It  be  counted  for  Bender?  Bender's 
name  is  printed  for  clerk,  and  in  the  space 
below  it,  required  by  statute  to  be  there  tor 
the  puriK)se  of  allowing  the  voter  to  vote  tor 
some  one  other  than  Bender  by  erasing  his 
name  and  writing  in  the  space  another 
name,  the  voter  has  written  ''J.  W.  Shirley,** 
making  it  read,  "For  CAerk  of  the  County 
Oourt,  L  Lu  Bender,  J.  W.  Shirley.**  As  the 
statute  says  that  when  this  blank  space  has 
a  name  written  in  it,  and  the  printed  name  is 
not  erased,  the  ballot  shall  be  counted  for 
the  written  name,  it  may  be  said  this  is  a 
vote,  not  for  Bender  for  clerk,  but  for  Shir- 
ley. Inspection  of  the  two  ballots  tells  ns 
tbat  such  was  not  the  intent  of  the  voter. 
He  did  not  intend  to  vote  tor  Shiriey  for 
clerk,  because  Shirley  appears  on  the  Demo- 
cratic ballot  as  Democratic  nominee  for 
school  superintendent,  and  the  voter  let  his 
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name  stand  for  that  ofDce  In  fbe  Democratie 
ballot,  thus  voting  for  blm  f<Hr  that  offlce» 
and  wrote  his  name  In  the  Bepubllcan  ballot 
Just  aboye  the  words  *'For  County  Superin- 
tendent of  Schools,"  and  erased  the  name  of 
the  Bepubllcan  nominee  for  that  office.  If 
he  had  not  left  Shirley's  name  for  superln* 
tendent  in  the  Democratic  column,  it  would 
not  be  so  plain,  but  that  Indicates  for  what 
<^ce  for  Shirley  he  desired  to  vote  in  the 
Republican  column.  Placing  the  name  of 
Shirley  abore  the  words  "For  County  Supers 
intendent"  does  not  change  the  sense;  for 
the  words,  "J.  W.  Shirley  for  County  Super* 
Intendent"  mean  the  same  as  "For  County 
Superintendent  J.  W.  Shirley.*'  And  the  fact 
that  he  dealt  with  Parks  in  the  same  way 
confirms  this  view.  He  intended  to  vote  for 
him  for  county  commissioner,  and  did  not 
intend  to  vote  for  prosecuting  attorney, 
though  he  put  the  name  of  Parks  in  the 
space  below  the  name  of  the  candidate  of 
that  office,  instead  of  that  below  that  of  the 
candidate  on  the  Republican  ballot  for  com* 
mlssioner.  He  did  not  Intend  to  vote  for 
Parks  or  Shirley  for  offices  for  which  they 
were  not  running.  He  erased  the  Republi- 
can names  for  those  offices,  and  left  the  Re- 
publican candidates  for  prosecutor  and  coun- 
ty clerk,  showing  what  offices  he  desired 
Parks  and  Shlriey  to  fill.  But  it  wUl  be  said 
that  this  view  Ignores  Code  18d9,  c.  8,  i  34, 
saying  that  a  voter  desiring  not  to  vote  for 
any  candidate  on  the  ballot  "may  strike  out 
the  name  so  printed  on  said  ballot,  and  write 
in  the  blank  space  next  following  the  name 
of  the  candidate  or  person  for  whom  he  so 
desires  to  vote.  But  if  he  falls  to  strike 
from  said  ballot  the  name  printed  thereon 
the  name  written  in  said  blank  shall  alone 
be  counted."  It  is  urged  that  in  Morris  v. 
Board,  ^  W.  Va.  261,  88  a  Bh»600,  the  opin- 
ion holds  the  statute  in  general  sense  manda- 
tory, and  particularly  that  the  law  requiring 
a  voter  who  does  not  wish  to  vote  for  the 
printed  candidate  to  write  another  name  in 
the  space  below  the  printed  name  is  manda- 
tory, so  that  the  substituted  name  must  be 
put  in  that  space,  and,  if  it  is  not,  it  is  no 
vote.  It  will  be  seen  that  the  reference  in 
that  case  to  the  space  below  the  printed 
name  was  as  an  argument  under  the  statute 
to  show  that  one  column  must  be  selected 
and  made  the  sole  expression  of  the  voter's 
will.  The  question  whether,  after  one  col- 
umn has  been  selected  and  the  others  erased, 
the  voter  must  write  the  substituted  name  in 
that  space,  and  nowhere  else,  was  not  up  in 
that  case.  This  case  does  present,  in  the 
ballot  now  id  hand,  that  question.  In  that 
case  it  is  d^nitely  stated  that  there  are  pro- 
visions in  this  statute  that  are  merely  di- 
rectory. We  did  not  intend  to  hold  that  the 
provision  as  to  putting  the  name  in  this 
space  is  mandatory.  It  was  not  in  the  mind. 
We  now  say  that  when  the  voter  has  used 
«ne  ballot  we  can  Investigate  his  intention 
as*  to  his  vota    It  was  the  law,  before  the 


enactment  of  the  Austra^an  ballot,  that  the 
voter's  intent  must  be  sought  and  observed 
from  his  ballot  His  ballot  might  be  awk- 
ward and  irregular,  but,  where  his  intent  is 
plain,  that  intent  must  stand.  We  cannot 
think  the  new  system  has  wholly  abrogated 
this  rule.  The  paper  is  a  ballot  still  to  ex- 
press intent  We  cannot  think  that  we  can- 
not look  at  intention.  Some  cases  do  hold 
that  under  this  new  system,  looking  at  it» 
object  to  suppress  fraud,  bribery,  and  other 
election  evils,  the  voter  must  strictly  follow 
the  statute;  that  the  Legislature  has  told 
bim  Just  how  he  shall  vote,  and  departure 
from  it  loses  him  his  vote.  But  the  better 
opinion  seems  to  be  that  generally,  where 
the  statute  does  not  expressly  or  by  plain 
implication  reject  the  ballot,  it  is  not  to  be 
cast  out  Though  we  cannot  let  the  voter 
use  two  ballots,  can  we  not  say  what  he 
meant  by  the  one  selected?  Fdr  this  posi- 
tion I  would  ant  call  upon  the  statute  itself 
in  that  clause  of  section  66  reading,  "And 
any  ballot,  or  part  of  a  ballot,  from  which 
it  is  impossib]"^  to  determine  the  elector's 
choice  of  candidates,  shall  not  be  counted  as 
to  the  candidate  or  candidates  affected  there- 
by.'* This  tells  us  that  we  must  take  this 
one  ballot,  scrutinise  and  find  out  the  voter's 
Intention,  and  say,  if  it  is  at  all  possible  to 
do  so,  for  whom  he  intended  to  vote.  This 
language  of  the  statute  is  alone  a  warrant 
for  the  position  Just  stated.  So  is  general 
law.  See  Parker  v.  Orr,  158  III.  609,  41  N. 
B.  1002,  80  L.  R.  A.  227;  Opinion  of  Judge 
Bills,  Parker  v.  Hughes,  64  Kan.  216,  67  Pac. 
687,  66  L.  B;  A.  276,  91  Am.  St  Rep.  229. 
See  Dunlevy  v.  County  Court  as  to  intention 
of  voter,  47  W.  Va.  618,  86  S.  B.  956. 
•Though  a  candidate's  name  is  written  above 
the  name  of  the  office  on  the  ballot  it  will 
be  construed  for  him  where  the  printed 
name  below  name  of  office  is  erased." 
Kreits  V.  Behrensmeyer  (111.)  17  N.  B.  232, 
8  Am.  St  Rep.  851.  Therefore  the  vote  was 
for  Shirley  for  superintendent  the  name  of 
the  nominee  for  that  office  being  erased,  and 
it  was  not  a  vote  for  Shirley  for  clerk,  but 
for  Bender. 

Another  question:  Some  of  the  ballots 
have  the  names  of  persons  on  their  backs. 
One  has  the  words  "Good  bye"  at  the  foot 
of  a  column.  Another  the  figure  4  where  a 
printed  name  is  erased.  Another  has  part 
of  the  offices  on  a  ballot  cut  out  with  a 
knife.  Section  79  provides:  "No  voter  shall 
place  any  mark  upon  his  ballot  nor  suffer  or 
permit  any  other  person  to  do  so,  by  which 
it  may  be  afterward  identified  as  the  ballot 
voted  by  him.  Whoever  shall  violate  any 
provision  of  this  section  shall  be  deemed 
guilty  of  a  felony,"  and  be  confined  in  the 
penitentiary.  Section  76  condemns  others 
for  inducing  voters  to  place  names  or  other 
distinguishing  marks  on  ballota  These 
names,  and  perhaps  some  other  marks  on 
these  ballots,  would  be  dlstingalshing  marks 
under  tiie  statute;   but  we  do  not  discuss 
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.  what  Mn  dlstliigafBhlnff  marks,  since  we 
have  concluded  that  they  do  not  make  bal- 
lots Toid.  These  proylalonfl  against  such 
marks  or  earmarks  are  among  the  most  im- 
portant enactments  in  this  statute^  it  is  truOt 
being  Intended  to  defeat  bribery,  intimida- 
tion, and  all  sorts  of  ciMTuption  in  elections 
by  coyering  the  ballot  with  the  Tell  of  en- 
.tire  secrecy.  Contracts  made  against  a  stat- 
ute prohibiting  an  act  and  imposing  a  pen- 
alty for  doing  it.  are  T(^d.  Things  done  in 
contravention  of  such  a  statute  are  void. 
But  a  vote  is  not  a  contract  Elaborate  dis- 
cussion has  been  had  as  to  these  marks.  It* 
may  not  be  without  value  to  refer  to  some 
of  the  cases.  ''A  ballot  so  prepared  by  a 
voter  as  to  contain  distinguishing  marks, 
which,  if  permitted  to  be  passed,  would  en- 
able it  to  be  identified,  cannot  be  counted." 
Kelly  T.  Adams,  183  111.  193,  55  N.  B.  837. 
And  in  Parker  t.  Otr,  158  111.  e09,  41  N.  E. 
1002,  ao  L.  R.  A.  227,  it  is  held  that  this  is 
so  even  if  the  statute  contain  no  prohibition, 
so  vital  is  the  object  of  the  provision.  See 
Perkins  v.  Bei-trand,  192  III.  58,  61  N.  E.  405, 
85  Am.  St  Rep.  315;  Parker  ▼.  Hughes,  64 
Kan.  216,  67  Pac.  637,  56  L.  R.  A.  275,  91 
Am.  St  Rep.  216;  Vallier  v.  Brakke,  7.  S.  D. 
843,  64  N.  W.  180;  Tebbe  v.  Smith,  108  Cal. 
101,  41  Pac.  454,  29  L.  R.  A.  673,  49  Am.  St 
Rep.  68;  note  in  Tayloe  v.  Bleakley,  49  Am. 
St  Repi  243;  Coughlin  v.  McElroy  (Conn.) 
43  Atl.  854,  77  Am.  St  Rep.  301;  Rutledge 
v.  Crawford,  91  Cal.  526,  27  Pac.  779,  13  L. 
B.  A.  761,  25  Am.  St  Rep.  212.  Some  courts 
hold  that,  to  be  a  distinguishing  mark,  it 
must  have  been  made  with  intent  that  it  be 
such;  but  I  venture  for  myself  to  say  that 
the  statute  declares  any  mark  to  be  such 
If  It  identify  the  ballot,  let  the  intent  be 
what  It  may,  unless  by  accident  or  clumsi- 
ness. We  hold  that  such  mark  does  not  de- 
stroy the  ballot,  on  the  principle  that  a  cit- 
izen can  be  disfranchised  only  by  clear  ex- 
pression of  legislative  intent  to  do  so.  The 
Legislature  has  not  said  that  this  mark  shall 
reject  the  ballot  It  had  the  particular  mat- 
ter under  consideration.  It  selected  its  pen- 
alty. It  made  the  act  a  crime,  but  did  not 
add  that  the  ballot  should  not  be  counted. 
In  section  66  we  find  specified  several  causes 
for  which  ballots  shall  not  be  counted,  and 
this  affords  reason  to  say  that  It  was  not 
Intended  to  make  this  mark  a  ground  of  re- 
jection. The  Legislature  has  not  command- 
ed the  courts  to  reject  a  ballot  for  this  cause. 
The  statute  is  the  sole  chart,  guide,  and  au- 
thority as  to  elections.  It  is  fairly  to  be 
presumed  that,  if  the  Legislature  intended  a 
distinguishing  mark  to  destroy  a  ballot  It 
would  have  said  so  while  enumerating 
grounds  for  rejecting  ballots.  I  think  it  will 
appear  from  cases  cited  above  that  the 
weight  of  authority  is  that  if  the  statute 
does  not  expressly  reject  a  ballot  for  this 
cause,  it  counts;  especially  opinions  in  Parker 
V.  Hughes,  64  Kan.  216,  67  Pac.  637,  56  L. 
a.  A.  275,  91  Am.  St  Rep.  216»  and  Patton 


T.  Watklns,  181  Ala.  387,  81  South.  96,  90  Am^ 
8t  RepL  78.  I  will  add  that  the  lUinois  act 
rejects  all  ballots  not  made  out  as  it  directs^ 

Here  is  a  ballot  sheet  having  the  Republi- 
can column  clear,  and  the  three  other  columns 
have  the  parly  headings  untouched,  but  Just 
below  them  are  large  crosses  like  the  letter 
X,  erasing  some  candidates  and  leaving  many 
others  untouched.  These  crosses  run  down 
the  columns  about  one-third,  leaving  two- 
thirds  unerased.  It  is  cUtimed  the  Republi- 
can ballot  cannot  count  because  the  voter 
has  voted  three  ballots.  The  Code^  |  34, 
directs  the  voter  to  select  one  ballot  on  the 
sheet  and  then  adds  that  "ev^ry  other  bal- 
lot on  the  same  sheet  shall  be  defaced  by 
drawing  one  or  more  lines  with  pen  and  ink 
or  indelible  pencil  from  the  top  to  the  bottom 
thereof,  or  across  the  heading  thereof,  or  in 
any  other  way  indicating  that  the  same  has 
not  been  voted."  It  is  true  these  crosses 
only  cover  parts  of  the  ballots^  but  they  are 
found  in  three  columns  or  ballots  alike,  and 
the  fourth  is  not  defaced,  "indicating"  that 
the  voter  intended  to  destroy  three  ballots 
and  vote  the  remaining  one.  Whilst  he  did 
not  run  a  line  from  top  to  bottom  or  across 
the  party  headings— the  two  modes  of  de- 
facement specified  by  the  statute— yet  we 
think  these  crosses  come  in  under  the  words, 
"or  in  any  other  way  Indicating  that  the 
same  has  not  been  voted."  They  show  that 
the  intention  was  to  erase  the  three  columns. 

Here  is  another  ballot  sheet  The  two 
middle  ballots  are  erased  by  lines  clear 
through,  except  they  leave  the  party  head- 
ings and  the  place  for  Congressmen.  The 
Anti-Ring  column  has  no  printed  name  for 
Congressman,  the  Prohibition  has.  The  Re- 
publican ballot  leaves  the  heading  and  con- 
gressman,  Alston  O.  Dayton,  untouched,  and 
all  other  places  for  ofllcers  and  printed  can- 
didates are  erased  by  short  straight  lines 
erasing  the  offices  to  be  filled  and  printed 
names  of  candidates,  except  that  it  leaves 
untouched  "For  Prosecuting  Attorney,  Ward 
B.  Lindsay,**  and  "For  Clerk  of  the  Circuit 
Court,  L.  Dew  Gerhardt"  The  Democratic 
ballot  is  not  in  any  way  erased.  The  names 
of  Lindsay  and  Gerhardt  are  written  in  it  in 
spaces  below  the  names  of  J.  M.  Woods  an4 
Samuel  L.  Dodd,  the  Democratic  candidates 
for  prosecuting  attorney  and  clerk  of  the  cir- 
cuit court  We  hold  that  the  voter  has  se- 
lected the  Democratic  ballot  and  destroy- 
ed the  others.  He  has  transferred  to  the 
Democratic  ballot  the  names  of  Lindsay  and 
Gerhardt  and  so  they  are  on  both  ballots, 
but  the  transfer  takes  them  from  the  Repub- 
lican ballot  Under  principles  stated  above, 
their  names  on  the  Republican  ballot  do 
not  make  the  voter  vote  two  ballots.  The 
voter's  intent  to  vote  for  them  is  plainly 
shown  by  leaving  them  on  the  Republican 
and  transferring  them  to  the  Democratic 
ballot  But  he  voted  for  three  congress- 
men, it  will  be  said.  We  cannot  think  he  in- 
tended to  do  this.    We  think  he  intended  *ts 
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▼ote  for  John  T.  McOraw,  Democratic  nom- 
inee^ for  that  place.  Tbe  Democratic  tial- 
lot  has  no  erasures  except  In  such  transfer 
of  Lindsay's  and  Oerhardt's  names.  This 
fact  Induces  the  court  to  say  that,  as  the 
statute  allows  the  voter  to  destroy  a  bal- 
lot '*in  any  other  way  Indicating  that  the 
same  has  not  been  voted/'  the  voter  de- 
signed to  efface  every  ballot  but  the  Dem- 
ocratic 

Here  Is  a  sheet  on  which  the  voter  has  not 
touched  the  Democratic  column,  but  on  the 
other  three  has  drawn  lines  half  way  down, 
leaving  the  party  headings,  erasing  the  Pro- 
hibition congressman,  Rev.  R.  M.  StrldEler, 
leaving  the  Republican  candidate,  Alston  O. 
Dayton,  and  places  and  candidates  for  sev- 
eral offices  on  the  Prohibition  and  Republi- 
can columns.  He  leaves  the  name  John  B. 
Wilson*  the  only  printed  name  on  the  Peo- 
ple's ballot,  for  cleric  of  the  circuit  court 
We  think  that  the  voter  has  Indicated  suffi- 
ciently that  he  rejected  all  other  ballots  but 
the  Democratic,  although  his  erasure  lines 
do  not  erase  some  candidates  on  those  re- 
jected ballots. 

We  reject  ballots  wanting  names  of  one 
or  both  poll  clerkB,  because  the  names  of 
two  poll  clerks  are  a  most  material  ear- 
mai^  to  attest  the  genuineness  of  a  ballot; 
but  why  give  tbe  reason  when  section  66  ex 
presaly  says  that  such  a  ballot  is  void,  and 
shall  not  be  counted?  Kirkpatrick  t.  Dee- 
gans,  63  W.  Va.  275,  44  S.  B.  464. 

Here  is  a  ballot  sheet  which  has  the  Dem- 
ocratic ballot  undefaoed.  In  the  next  there 
are  crosses  about  the  middle.  In  the  Repub- 
lican ballot  a  line  clear  through,  except  that 
it  has  the  cocgresjman  untouched.  The  par- 
ty headings  are  untouched.  There  are  the 
places  and  names  of  numerous  candidates 
untouched  In  the  two  middle  columns.  We 
conclude  that  it  is  a  good  ballot,  because  we 
think  the  crosses  in  two  columns  and  the 
long  line  nearly  through  the  Republican  col- 
umn indicate  with  fair  certainty  that  the 
voter  intended  to  vote  the  Democratic  bal- 
lot, because  it  is  untouched  by  any  mark 
and  the  others  are  marred.  Whilst  we  re- 
quire the  voter  to  use  one  ballot,  we  must 
not  be  too  rigid  and  captious  as  to  the  man- 
ner of  the  defacement  of  other  ballots,  be- 
cause the  statute  says  that  any  marks  of 
defacement  which  "Indicate"  that  the  voter 
intended  not  to  vote  a  ballot  will  do. 

Here  is  a  ballot  sheet  having  a  line  drawn 
Just  under  the  letters  of  the  party  headings 
of  all  the  ballots  except  the  Democratic,  and 
a  pencil  mark  over  the  words  "Republican 
Ticket"  erasing  them.  In  the  People's  Anti- 
Ring  column  a  line  from  Its  top  down  two 
inches,  then  crossing  the  line  dividing  that 
column  and  the  Prohibition  column  and  en- 
tering it  and  going  down  to  the  bottom  of 
the  Prohibition  column.  Another  line  be- 
gins at  the  bottom  of  the  People's  Anti-Ring 
column  and  runs  up  it  to  nearly  the  line  Just 
described.    There  is  but  one  name  on  that 


ticket,  and  it  is  erased  by  the  line.  There 
are  the  names  of  the  offices  and  three  print- 
ed names  left  in  the  Prohibition  column  un- 
touched. A  line  runs  from  top  to  bottom  of 
the  Republican  ballot  The  Democratic  bal- 
lot untouched.  It  is  plain  that  the  Demo- 
cratic ballot  was  voted;  the  others  not  vot- 
ed, but  canceled. 

Here  Is  a  ballot  sheet  having  three  lines 
from  the  top  halfway  down  the  ballots; 
the  names  of  some  candidates  and  their 
offices  left  in  two  of  them.  The  Republican 
ballot  is  untouched,  except  that  the  name 
of  Dayton  for  congressman  is  erased  and  Mc- 
Oraw's  written  in  the  space  below,  and  for 
commissioner  Grozinger's  name  erased  and 
that  of  Parks  written  in  the  space  below. 
How  can  we  doubt  that  the  voter  selected 
the  Republican  ticket  amended  it  aud  can- 
celed all  others?  ' 

Here  is  one  having  crosses  and  lines  eras- 
ing two  ballots,  headings  and  candidates  and 
offices  firom  two  of  the  ballots,  and  eight 
crosses  over  the  candidates  and  offices  on 
the  Republican  ballot  but  leaving  four  of- 
fices and  candidates  on  it  not  defaced.  The 
Democx'atic  ballot  has  no  sign  of  mark  on 
it  We  hold  the  three  other  ballots  can- 
celed. 

Here  Is  one  with  lines  in  three  columns 
from  congressman  to  bottom,  leaving  head- 
ings and  names  of  three  congressmen,  the 
other  column  having  no  printed  name  for 
Congress.  In  the  Democratic  column  one 
candidate  has  been  erased,  and  a  name  pui 
in:  but  in  other  respects  it  is  Just  as  printed. 
We  hold  that  all  the  ballots  but  the  Demo- 
cratic were  erased. 

Here  is  one  having  three  columnj  erased. 
The  Democratic  column  Is  untouched,  save 
that  the  name  of  Doll  is  erased,  and  Just  to 
the  right  of  his  name  Bender's  name  is  writ- 
ten, his  name  crossing  the  line  between  the 
columns.  Though  the  name  Is  not  in  the 
space  below,  and  one  half  of  it  inside  and  the 
other  outside  the  column,  it  is  a  good  vote 
for  Bender.  The  intent  to  vote  for  him  Is 
plain. 

Here  is  a  ballot  sheet  without  the  sign  of 
any  mark  In  any  of  the  four  columns  or  their 
headings.  Just  above  the  Republican  ticket 
are  the  words,  •*!  vote  this  ticket"  It  is 
plain  the  vote  was  intended  for  the  Repub- 
lican ticket  But  no  marks  are  on  the  bal- 
lots. The  statute  contemplates  marks  of 
erasure,  and  they  inside  the  cblumns,  or 
through  the  headings^  whatever  the  mark 
may  be.  These  columns  are  Just  as  printed. 
Such  an  indication  as  this  will  not  da  The 
words  do  not  necessarily  refer  to  any  one 
ballot  though  likely  meant  to  select  the  Re- 
publican. They  are  a  mere  memorandum  on 
the  same  paper,  but  not  a  part  of  the  ballot. 

Here  Is  a  sheet  with  three  columns  clearly 
vased  by  lines  from  top  to  bottom.  No 
lines  or  marks  in  the  Democratic  column. 
In  it  Doll's  name  is  erased,  and  Bender's 
written  in  the  space  above^  instead  of  in  the 
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•pace  below.  So  with  several  other  nameib 
The  writing  of  the  name  above  the  designa- 
tion of  the  office  does  not  destroy  the  vote 
for  Bender.  As  he  is  on  the  Republican 
ticket  for  a  certain  office,  writing  it  in  above 
that  same  office  in  the  Democratic  and  eras- 
tng  it  from  the  Republican  column  shows 
that  the  Intent  was  to  vote  for  him  for  that 
same  office.  We  cannot  say  that  writing 
"Bender"  in  the  space  above  clerk  of  county 
court  shows  that  he  intended  to  vote  for 
him  for  the  office  above,  clerk  of  circuit 
court  because  Dodd's  name  is  erased  for 
the  latter  office^  and  Gerhardt,  the  Republi- 
can candidate  for  that  office,  written  in. 
Failure  to  write  a  substituted  name  in  the 
proper  space  is  not  fatal  where  Intent  is 
plain.  We  must  not  use  the  Australian  bal- 
lot to  defeat  plain  intent  and  the  sacred 
right  of  suffrage.  — -^-^  •    -- 

A  ballot  has  the  name  of  a  Democratic 
candidate  for  clerk  of  circuit  court  erased, 
and  Bender's  written  in  the  space  below 
and  Doll's  left  for  clerk  of  county  court 
It  is  a  vote  for  Doll,  not  only  because  Ben- 
der's name  is  written  in  below  the  clerk  of 
circuit  court  but  the  candidate  for  that 
office  is  erased,  and  Doll's  untouched. 

A  sheet  leaves  all  headings,  has  a  cross 
over  all  of  the  printed  names  of  candidates 
for  Ck>ngress,  thus  erasing  them,  but  A.  G. 
Dayton's  name  is  written  under  the  place 
for  that  office  in  the  Prohibition  ballot  The 
name  of  David  Deck,  Prohibition  nominee 
for  county  clerk,  is  erased,  and  Bender's 
name  inserted  in  the  space  below.  Other 
names  are  so  inserted  in  that  ballot.  We 
bold  that  the  Prohibition  ballot  was  voted; 
the  others  rejected  by  the  cross-marks  speci- 
fied above. 

Here  is  a  sheet  ftom  which  the  voter,  to 
make  sure  that  he  did  not  vote  for  four 
Democratic  names,  cut  them  out  with  a 
knife.  The  remainder  of  the  ticket  is  good. 
He  has  used  a  knife  to  erase  the  candidates 
instead  of  a  pen  or  pencil.  Objection  may 
be  made  to  this  as  a  strong  distinguishing 
mark,  but  cannot  as  one  of  mutilation.  The 
balance  of  the  Democratic  ballot  is  clear. 
He  has  cut  out  only  part  not  canceled  the 
whole  ballot 

A  sheet  has  the  Democratic,  People's,  and 
Prohibition  ballots  properly  erased.  Three 
lines  run  from  prosecuting  attorney,  inclu- 
sive, down  to  the  bottom  of  the  Republican 
ticket;  others  covering  the  names  of  several 
offices  and  candidates,  including  the  office  of 
clerk  and  name  of  Bender,  thus  erasing 
them;  but  the  voter,  having  thus  erased 
Bender  and  Zeiler,  the  Republican  candi- 
date for  superintendent  has  written  in  the 
space  below,  over  the  erasing  lines,  the 
names  of  Doll  and  Dunn,  the  Democratic  and 
Prohibition  candidates  for  clerk  of  county 
court  and  school  superintendent  Though 
these  pencU  erasing  lines  erase  the  names  of 
three  candidates  for  other  offices,  the  voter 
baa  again  erased  them  with  ink.    We  think 


this  shows  Intent  to  vote  for  DoH  and  Dunn. 

A  sheet  has  all  party  headings  intact  the 
congressman  also;  the  balance  of  People's 
Prohibition,  and  Republican  ballots  erased 
by  lines.  On  the  Democratic  ballot  a  line 
runs  from  the  congressman  down,  erasing 
all  names  to  county  clerk,  skipping  it  and 
then  resuming  and  going  on  to  bottom.  We 
think  all  three  ballots,  except  Democratic, 
were  erased,  and  that  the  Democratic  was 
voted  as  to  congressman  and  clerk. 

Other  specimens  of  ballots  could  be  given, 
but  these  will  suffice  to  illustrate  the  legal 
principles  ruling  the  case. 

Upon  a  canvass  of  the  contested  ballots 
we  find  tliat  Bender  received  2,181  and  Doll 
2,128  votes,  %nd  we  therefore  affirm  the 
judgment  of  the  circuit  court  which  declar- 
ed Bender  elected  and  affirmed  the  judg- 
ment of  the  canvassing  board. 

POFFENBARQBR,  P.  (concurring).  All 
the  controverted  ballots  in  this  case  were  dis- 
posed of  under  the  principles  laid  down  In 
Daniel  v.  Simms,  49  W.  Va.  554,  39  8.  B. 
690.  No  difficulty  whatever  was  experienced 
In  reaching  a  unanimous  conclusion  aa  to 
every  one  of  them.  Many  ballots  counted 
by  the  board  of  canvassers  and  the  circuit 
court  were  rejected  here,  and  some  not  count- 
ed by  said  board,  and  probably  not  coonted 
by  the  court  were  counted  here,  and  in  every 
Instance  of  counting  and  rejecting  the  court 
acted  with  perfect  unanimity.  My  purpose 
in  writing  this  opinion  is,  therefore,  not  to 
criticise  or  dissent  from  any  conclusion  involv- 
ed in  the  decision.  It  is.  merely  to  elaborate 
upon,  and  express  in  my  own  language,  some 
of  the  principles  which  governed  the  action 
of  the  court  in  passing  upon  the  ballots. 

There  were  146  of  them,  presenting  divers 
methods  of  marking  and  raising  numerous 
questions.  Most  of  them,  however,  called  for 
the  application  of  the  statute  requiring  de- 
facement of  all  the  ballots  on  the  sheet  except 
the  one  voted,  and  the  principal  questions 
raised  in  this  connection  were,  what  amounts 
to  a  defacement  and  how  is  the  intention  of 
the  voter  to  deface  to  be  ascertained  and 
determined  from  the  marks  found  on  the  bal- 
lot sheet?  The  statute  provides  that  the  vot- 
er shall  deface  the  ballots  not  voted  *'by 
drawing  one  or  more  lines  with  pen  and  ink 
or  indelible  pencil  from  the  top  to  the  bot- 
tom thereof,  or  across  the  heeding  thereof, 
or  in  any  other  way  indlcatng  that  the  same 
has  not  been  voted  by  the  voter."  Under  the 
last  clause  of  the  statute  as  quoted  above 
It  was  considered  and  held  that  a  small  cross, 
a  straight  line  up  and  down  the  ballot  of 
any  length,  a  number  of  small  crosses  at  va- 
rious places  on  the  ballot  or  any  other  sort 
of  line  or  lines  on  the  ballot  or  in  the  head- 
ing thereof,  is  prima  facie  a  defacement  of 
that  ballot  In  the  first  instance,  then,  the 
ballots  alone  are  examined,  and,  if  It  is  found 
that  there  are  marks  of  some  kind  on  all  but 
one  of  them,  the  voter  is  deemed  to  have 
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suffldently  manifested  hit  Intentioii  to  deface 
an  the  ballots  except  tbe  one  left  unmarked. 
In  order  to  deface  a  ballot,  therefore.  It  is 
not  necessary  In  all  cases  that  the  line  or 
lines  shall  be  across  the  heading  thereof,  or 
so  drawn  as  to  coyer  all  the  names  on  the 
ballot  But  this  prima  fade  intention  of  de- 
facement may  be  rebutted  and  oTorthrown 
by  something  else  appearing  on  the  sheet. 
On  some  of  the  ballot  sheets  the  two  middle 
baOots  were  wholly  defaced  by  lines  drawn 
from  the  txyp  to  the  bottom,  while  the  Demo- 
cratic had  a  broken  Une  drawn  through  It 
leaylng  one  or  more  names  im  it  nndefaced, 
while  on  others  the  Republican  ballot  was  in 
the  same  condition.  In  the  absence  of  any- 
thing appearing  on  the  sheet  to  the  contrary, 
this  Democratic  ballot  would  be  deemed  to 
have  been  defaced.  But  on  turning  to  the 
BepQblieaa  ballot  it  is  found  that  the  names 
thereon  Immediatdy  opposite  the  undefaced 
names  on  the  Democratic  ballot  have  been 
stricken  out  and  all  the  balance  of  the  Re- 
publican ballot  left  unmarked.  This  circum- 
stance overthrows  the  prima  fade  defacement 
of  Che  Democratic  ballot  by  showing  the  in- 
tent of  the  voter  to  vote  for  part  of  the  can- 
didates on  the  Republican  ticket  and  part  of 
the  candidates  on  the  Democratie  ticket,  con- 
trary to  the  mandate  of  the  statute,  and 
there  is  no  defacement  of  either  the  Repub- 
Hcan  or  the  Democratic  ballot  This  is  lUus- 
trated  by  the  ballote  found  on  page  290  of 
the  record,  top  page,  292,  302,  804,  810,  814, 
336»  842,  300,  864,  468,  800,  396»  898,  402,  414, 
416»  420,  and  others. 

This  prindple  is  further  illustrated  by  an- 
other dass  of  ballots,  a  representative  of 
whldi  Is  found  on  page  284  of  the  record. 
The  Democratie  ballot  is  prima  fade  destroy- 
ed by  a  broken  line,  which  omite  to  mark  out 
two  names.  The  two  middle  ballote  on  tbe 
sheet  are  defaced  by  cross-marks  through  the 
headings  thereof.  The  two  names  on  the  Re- 
poMlcan  ballot  immediately  opposite  the  two 
undefaoed  names  on  the  Democratic  ballot 
are  crossed  out  If  nothing  further  appear- 
ed, this  ballot  would  be  rejected  for  the  rea- 
sons above  given,  as  the  prima  fade  deface- 
msDt  of  the  Democratic  ballot  is  overthrown 
and  rebutted  by  what  appears  so  far  on  the 
Republican  ballot  But  all  this  is  changed 
1^^  something  further  apparent  on  the  Repub- 
lican ballot  The  two  undefaced  names  on 
the  Democratic  ballot  are  written  under  the 
two  names  defftced  on  the  Republican  ballot, 
whldi  shows  condusivdy  the  intent  of  the 
voter  to  do  all  his  voting  on  the  Republican 
ballot  That  te  the  Republican  ballot,  which, 
without  anything  further  appearing  therein, 
would  have  negatived  the  intent  to  deface  the 
Democratic  ballot,  manifested  by  the  broken 
line  drawn  through  it  Is  overthrown  by  the 
transfer  of  the  names,  and  the  prima  fade 
defacement  of  the  Democratic  ballot  remains 
unaltered.  Further  illustrations  of  this  will 
be  found  on  pages.  169, 195,  218,  251,  265,  306, 
812,  820,  844,  868»  888»  and  4ia    A  ballot 


held  to  be  good  under  this  rule  is  fbund  on 
page  261.  The  broken  line  in  tbe  Democratic 
column  left  two  names  untoudied—Dodd  for 
circuit  derk  and  Doll  for  county  derk.  The 
Republican  ballot  had  the  name  of  Dodd's 
opponent  stricken  out  and  Dodd's  transferred. 
Prima  fade,  the  Democratic  ballot  was  defa- 
ced, and  there  tvbs  nothing  anywhere  on  tbe 
sheet  to  the  contrary  except  the  marking  out 
of  Gerhardt's  name,  and  this  drcumstence, 
which  Would  have  destroyed  the  ballot  was 
itself  overthrown  by  the  transfer  of  Dodd's 
name.  Bender's  name  not  having  been  strick- 
en out,  nothing  appeared  on  the  sheet  to  in- 
dicate that  the  remaining  unmarked  name  on 
the  Democratic  ballot  was  voted. 

As  between  Bender  and  DoU,  the  ballot  last 
above  described  falls  under  the  rule  under 
which  the, ballot  found  on  page  209  of  the 
record  was  counted.  By  a  broken  line  all  the 
names  on  the  Republican  ticket  were  defaced 
except  that  of  Bender.  The  two  middle  bal- 
lote were  enthrdy  defktced.  Tbe  Democratic 
ballot  was  free  from  any  mark,  except  one 
indicating  the  vote  on  tbe  road  law.  It  was 
held,  that  nothing  appeared  on  the  sheet  to 
negative  the  intent  to  deface  the  Republican 
ballot  manifested  by  the  broken  llne^  and 
that  the  entire  Democratic  tldset  had  been 
voted,  and  the  Republican  ticket  defaced. 
Upon  the  same  prindple  the  ballote  found  on 
pages  141  and  864  were  counted. 

A  peculiar  ballot  Is  found  on  page  822. 
The  Republican,  Prohibition,^  and  Anti-Ring 
ballote  are  thoroughly  defaced  by  a  line 
drawn  from  the  top  to  the  bottom  of  each. 
The  Democratic  ballot  has  aO  the  names 
marked  out  by  a  broken  line  drawn  from 
top  to  bottom  except  those  of  Dodd  tot  cir- 
cuit derk  and  Doll  for  county  derk.  This 
was  r^ected  by  the  board  of  canvassers.  It 
was  counted  here  for  DolU  it  bdng  held  that 
th^e  is  a  presumption  that  the  voter  intend- 
ed to  vote  for  somebody,  and  he  had  not 
vioUited  the  mandate  of  the  stetute  by  at- 
tempting to  vote  for  persons  on  more  than 
one  ballot  without  transferring  the  names 
into  a  sbigle  colmnn.  He  had  thoroughly  de- 
faced all  the  ballote  except  the  Democratic 
ballot  Upon  that  ballot  he  had  placed  marks 
which,  in  the  absence  of  anything  to  the 
contrary,  would  have  manifested  a  sufB- 
dent  intent  to  deface  it  But  this  prinia  facie 
defacement  is  overthrown  and  rebutted  by 
leaving  two  names  on  it  unmarked.  The 
court  held  the  two  names  to  be  an  undefaced 
part  of  the  ballot  to  be  counted  under  section 
66,  which  imj>liedly  says  a  part  of  a  ballot 
shall  be  counted  if  it  is  possible  to  ascer^ 
tain  from  it  the  elector's  choice  of  candidates. 
Every  other  ballot  was  thoroughly  defaced, 
and  part  of  this  one  left  undefaced.  It  is  a 
part  of  a  ballot  and  no  mandatory  provision 
of  the  stetute  is  violated  by  counting  it 
A  similar  ballot  Is  found  on  page  808,  where 
the  Republican,  Prohibition,  and  Anti-Ring 
ballote  are  defaced  by  a  line  drawn  through 
each  of  them  from  top  to  bottom,  and  the 
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Democratle  ballot  baa  a  Una  drawn  from 
the  heading  down  to  and  through  the  name 
of  the  candidate  for  prosecuting  attorney* 
leaving  all  other  names  on  that  ballot  un- 
marked. This  ballot  also  was  rejected  by 
the  board  of  canyassers,  but  counted  here. 

A  ballot  sheet  not  counted  by  the  board  of 
canvassers  or  by  this  court  is  one  found  on 
page  882.  On  each  of  the  ballots  a  line  be- 
gins with  t^e  senatorial  ticket,  and  runs  to 
the  bottom,  except  that  the  line  on  thh  Dem- 
ocratic ticket  is  broken  so  as  to  leave  one 
name  at  the  break  unmarked.  Prima  facie 
all  of  the  ballots  on  this  sheet  are  defaced. 
The  congressional  candidate  on  each  of  them 
is  left  unmarked,  and  one  additional  candi- 
date on  the  Democratic  ticket  There  is  no 
more  reason  to  say  that  the  voter  intended 
to  vote  for  a  man  on  any  one  of  these  ballots 
than  there  is  to  say  he  intended  to  vote  for 
a  man  on  either  of  the  other. 

These  illustrations  are  sufficient  to  Indi- 
cate the  application  of  the  principles  upon 
which  questions  concerning  cancellation  of 
ballots  were  determined.  The  other  class  of 
questions  in  the  case  relate  to  the  intent  of 
the  voter  as  to  candidates  whose  names  ap- 
peared upon,  or  are  written  by  him  in,  the 
column  or  ballot  he  voted.  Whatever  may 
be  said  of  the  expression  in  the  opinion  in 
Morris  V.  Board,  49  W.  Va.  251,  38  8.  B. 
500,  which  is  said  to  have  Intimated  that  the 
statutory  provision  which  says  a  voter  desir- 
ing to  vote  for  a  person  whose  name  does 
not  appear  on  the  printed  ballot  selected  by 
him  shall  erase  the  name  of  the  person 
whom  he  wishes  to  displace  by  that  of  anoth- 
er candidate,  and  write  the  name  of  such 
other  candidate  in  the  blank  space  below  the 
name  erased,  is  mandatory,  it  is  certainly 
true,  as  an  examination  of  the  opinion  in 
that  case  will  show,  that  the  point  did  not 
arise  in  the  case,  and  nothing  called  for  a 
decision  upon  it  It  appears  in  the  opinion 
In  the  form  of  a  question.  It  is  also  true 
that  it  was  expressly  stated  in  Daniel  ▼• 
Simms,  49  W.  Va.  554,  574,  89  S.  E.  690,  that 
**it  the  voter  has  placed  the  names  of  all  per- 
sons for  whom  he  oilers  to  vote  in  one  col- 
umn, and  has  thus  prepared  his  ballot,  his 
vote  should  be  counted  if  his  intention  can 
be  ascertained  from  tHat  baliot,  although  he 
may  not  have  written  the  names  in  the  exact 
places  in  the  column  designated  by  the  stat- 
ute.'* This  declares  that  provision  of  the 
statute  to  be  directory,  and  not  mandatory. 
The  question  did  not  arise  in  that  case,  but 
it  had  arisen  in  Dunlevy  v.  Goupty  Court,  47 
W.  Va.  518,  85  a  E.  956,  and  had  been  there 
decided  In  the  same  way.  The  statute  does 
not  prohibit  the  counting  of  the  ballot  for  the 
person  whose  name  is  transferred  because  of 
failure  to  write  it  in  the  space  prescribed 
therefor.  No  provision  of  the  statute  has 
been  declared  to  be  mandatory  except  in 
those  instances  in  which  it  was  declared  by 
the  Legislature  that  the  ballot  should  not  be 
counted  in  case  of  failure  to  comply  with  the 


statutory  requirement  Section  66  does  not 
say  every  ballot  from  which  the  voter's  in- 
tention as  to  candidates  can  be  ascertained 
shall  be  counted,  but  it  contains  a  provision 
from  which  it  is  naturally  and  reasonably  to 
be  inferred  that  such  was  the  legislative  in- 
tention. It  prohibits  the  counting  of  "any 
ballot,  or  part  of  a  ballot,  from  which  it  is 
impossible  to  determine  the  elector's  choice 
of  candidates."  The  converse  of  this,  name- 
ly, that  any  ballot  or  part*  of  a  ballot  ftom 
which  It  is  possible  to  determine  such  choice, 
shall  be  counted,  must  be  true.  If  so,  the 
rules  of  law  governing  inquiries  as  to  the  in- 
tent of  the  voter,  except  so  far  as  controlled 
by  the  statute,  must  govern  in  determining 
from  the  ballots  selected  and  voted  the  per- 
sons for  whom  the  elector  voted,  and  in  pass- 
ing upon  the  ballots  to  which  names  have 
been  transferred  these  rules,  in  so  far  as 
they  are  unchanged  by  the  statute,  have 
been  applied. 

DENT,  J.  (concurring).  I  concur  In  the  re- 
sult in  this  case  for  the  reason  that  accord- 
ing to  the  rules  and  principles  of  Dunlevy  ▼. 
Oounty  Court,  47  W.  Va.  518,  85  8.  B.  956, 
the  Republican  candidate,  L  L.  Bender,  had 
a  majority  over  his  Democratic  opponent 
Frank  W.  Doll,  of  not  less  than  14.  The  re- 
sult of  this  decision  gives  the  Republican 
candidate  a  majority  of  8.  If  the  question 
asked  in  Morris  v.  Board,  49  W.  Va.  260,  88 
S.  E.  500,  to  wit  "Under  these  authorities  I 
think  I  may  ask  whether  the  plain  require- 
ment of  our  statute  that  the  voter  shall  se- 
lect one  ballot  only  is  not  mandatory,  and 
whether  that  provision  that  he  shall  place  a 
substitute  candidate's  name  in  a  particular 
blank  space  under  the  erased  name  is  not 
also  mandatory,"  had  been  wholly  answered 
in  the  affirmative^  the  latter  clause  relating 
to  the  blank  space  would  have  caused  the 
r^ection  of  11  more  ballots,  8  of  which  were 
for  Bender  and  8  for  Doll,  would  have  chan- 
ged the  result  reached,  and  elected  Doll  by 
2  majority.  Such  a  holding,  in  my  opinion, 
as  given  in  Dunlevy  v.  County  Oburt  is  not 
justified  by  the  statute,  and  would  have  been 
a  positive  breach  of  moral  law.  I  am  aware 
that  there  are  some  people  who  at  least  pro- 
fess to  believe  that  elections,  being  human 
institutions,  are  governed  solely  by  human 
inclinations,  and  are  not  subject  to  the  super- 
vision or  control  of  that  moral  code  of  ethics 
promulgated  by  God  through  the  greatest  of 
all  human  law-givers  from  Sinai's  hoary 
summit  This,  however,  is  a  great  and 
grievous  error,  for  the  eighth  commandment 
•*Thou  Shalt  not  steal,"  forbids  not  only  lar- 
ceny as  defined  in  the  Criminal  Code,  but 
also  the  unjust  deprivation  of  every  person's 
civil,  religious,  political,  and  personal  rights 
of  life,  liberty,  reputation,  and  property- 
even  though  done  under  the  sanction  of  legal 
procedure.  While  the  tenth  commandment 
'Thou  Shalt  not  covet"  rebukes  even  the  de- 
sire to  do  such  things.    The  selfish  disregard 
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•f  these  plain  Inbibltions  of  both  revealed 
aDd  natural  law,  supported  by  the  dictates 
•f  a  pure  consdeiice,  brings  on  political  cor- 
ruption, poisons  the  yery  fountain  head  of 
dYil  authorlty-^the  ballot  box— and  ends  in 
disrespect  to  all  law,  followed  by  lawless- 
ness, fraud,  rapine,  murder,  and  lynching  by 
rope^  fire,  and  torture.  A  broken  moral  law, 
by  whoever  done^  however  done,  and  wher* 
ever  done^  is  certain  to  bring  its  retribution, 
which  may  fall  on  the  head  of  the  Innocent 
and  pure^  but  for  which  the  aggressor  must 
some  day,  somewhere  and  somehow,  make 
fuU  restitution.  This  is  a  lesson  which  men 
are  slow  to  learn  and  unwilling  to  receive, 
although  the  history  of  the  past  is  but  a 
record  of  one  half  of  its  profound  truth,  while 
the  other  half  awaits  the  revelations  of  eter- 
nity. With  my  unshaken  and  fixed  belief  in 
the  moral  law,  the  supreme  rule  of  Almighty 
God,  the  final  triumph  of  perfect  righteous- 
ness, and  the  sure  punishment  of  all  iniqui- 
ty, I  could  not  do  otherwise  than  concur  in 
sustaining  the  expressed  will  of  the  people, 
bound  as  I  am  by  the  oath  of  office  under 
which  I  hold  my  commission.  A  cross  and  a 
crown  of  thorns  are  far  more  to  be  preferred 
than  success  achieved  ttirongh  the  broken 
laws  of  God. 

While  I  concur  in  the  result,  I  cannot  yield 
assent  to  the  mandatory  character  of  the 
statute  relating  to  the  choice  of  the  voting 
column,  except  that,  when  more  than  one  of 
the  ballots  have  nothing  on  them  to  indicate 
which  one  of  them  was  not  voted  and  which 
was,  then  neither  of  them  should  be  counted, 
for  the  reason  that  the  choice  of  the  voter  as 
to  any  office  is  nonascertainablo.  The  pres- 
ent opinion  saps  the  foundation  from  under 
gQch  holding  and  leaves  it  suspended  on  the 
mere  dictum  of  the  court  The  reason  for  the 
law  having  ceased,  the  law  ceases  with  it 
Its  continuance  in  operation  can  have  but 
<iiM  effect  alone,  and  that  is  it  may  compel 
the  election  officers  to  sometimes  defeat  the 
will  of  the  people  by  rejecting  ballots  on 
which  voters  have  plainly  made  their  inten- 
tion appear.  It  accomplished  no  other  pur^ 
pose  in  this  case,  except  it  caused  the  rejec- 
tion of  38  ballots  with  the  intention  of  the 
voter  so  plainly  written  on  the  face  thereof 
that  no  one  could  be  deceived  thereby. 
Twenty-three  of  these  ballots  were  for  Ben- 
der, and  15  thereof  for  Doll,  making  a  net 
loss  of  8  to  Bender.  If  Bender  had  lost  4 
more  or  Doll  4  less,  or  Bender  2  more  and 
Doll  2  less,  the  result  of  the  election  would 
have  been  changed. 
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V.  BELLVILLB  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  1,  1904.) 

PBOHISinON— WHEN  LIBS— INFEBIOB  OOUBTfr— 
JUSTICE  OF  THX  PEACB--JUD01CBNT— BNTBT. 

1.  Prohibition  will  not  lie  to  restrain  an  in- 
ftrior  court  from  exercising  Jurisdiction  in  a 


particular  ease.  In  a  dass  of  cases  of  which 
such  court  had  jurisdiction. 

2.  Although  t^e  statute  requires  that  a  Judg^ 
ment  of  a  justice  shall  be  entered  within  24 
hours  after  trial  (Sundays  excepted),  a  judg- 
ment rendered  within  such  time,  but  entered 
after  the  time  thus  directed,  is  not  void. 

8.  Where  a  judgment  in  an  action  tried  before 
a  justice  is  rendered  and  publicly  announced  by 
the  justice  on  the  day  and  at  the  dose  of  the 
trial,  although  the  clerical  work  of  entering  the 
judgment  upon  his  docket  Is  not  performed  until 
a  few  days  thereafter,  the  statute  is  substan- 
tially complied  with. 

4.  After  a  justice  has  rendered  and  publicly 
announced  his  judgment  In  an  action  at  the  close 
of  the  trial,  the  entry  thereof  upon  the  jus- 
tice's docket  is  purely  ministerial,  and  not  ju- 
dldal. 

(Syllabus  by  the  Court.*, 

Brror  from  Circuit  Court,  Cabell  County; 
B.  S.  Doolittle,  Judge. 

Petition  by  the  Cincinnati,  Portsmouth, 
Big  Sandy  &  Pomeroy  Packet  Company 
against  Samuel  Bellville  and  others  for  a 
virrit  of  prohibition.  From  a  Judgment  de- 
nying the  writ,  plaintiff  brings  error.  Af- 
firmed. 

W.  K.  Cowden  and  W.  S.  Laldley,  for 
plaintiff  in  error.  Wallace  &  Fitzpatrick, 
for  defendants  in  error. 


McWHORTER,  J.  J.  M.  McCoach  &  Co. 
brought  thehr  suit  before  a  justice  of  Cabel) 
county  against  the  Cincinnati,  Portsmouth. 
Big  Sandy  &  Pomeroy  Packet  Company, 
claiming  judgment  for  money  due  on  con- 
tract for  $25.  The  case  was  tried  on  the  26th 
day  of  March,  1902.  The  justice  rendered 
judgment  for  the  plaintiffs  for  the  sum  of 
$14.38.  On  the  5th  day  of  April,  1902,  the 
defendant  packet  company  filed  its  petition 
in  the  circuit  court  of  Cabell  county,  praying 
for  a  rule  against  Samuel  Bellville,  the  Jus- 
tice who  rendered  the  Judgment,  and  the 
plaintiffs,  to  show  cause  why  a  writ  of  pro- 
hibition should  not  be  awarded,  prohibiting 
said  Justice  from  proceeding  further  in  said 
action,  and  from  issuing  execution  or  taking 
any  further  steps  for  the  collection  of  said 
judgment  The  grounds  for  such  prohibition, 
as  set  out  in  the  petition,  are  that  on  the  day 
fixed  in  the  summons  for  the  trial  of  said 
cause,  and  the  defendant  having  appeared  on 
the  2l8t  of  January,  1902,  the  cause  was  by 
agreement  continued  from  time  to  time  untl) 
the  26th  day  of  March,  when  the  defendant 
appeared  and  made  defense  to  said  action, 
and,  after  hearing  all  the  evidence  adduced 
upon  the  trial,  the  said  justice,  on  the  said 
26th  day  of  March,  1902,  rondered  judgment 
therein  against  the  defendant  for  said  sum 
of  $14.38,  with  interest  and  costs;  that,  al- 
though said  judgment  was  so  rendered^  the 
justice  did  not  enter  up  the  same  within 
24  hours  (Sundays  excepted)  after  the  judg- 
ment was  rendered;  that  he  did  not  enter 
up  said  judgment  on  the  27th,  28th,  or  29th 
of  March,  but  that  he  did,  afterwards,  moro 
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than  72  hours  after  the  time  said  jndsrment 
was  rendered,  wrongfully  and  illegally  enter 
up  the  judgment  on  his  docket:  that  after 
the  i^Shie  was  entered  i]p  notice  was  given  to 
plaintiff  that  on  the  5th  day  of  April,  1902, 
at  2:80  o'clock,  defendants  would  move  the 
justice  to  set  aside  and>  annul  the  Judgment 
so  entered,  on  the  ground  that  it  was  illegal, 
because  not  entered  within  24  hours  after 
its  rendition,  but  the  justice  overruled  the 
motion  and  refused  to  set  aside  the  judg- 
ment; and  that,  unless  prohibited,  the  jus- 
tice would  continue  to  usurp  and  abuse  his 
power  as  such  justice,  and  exceed  his  le- 
gitimate power  in  such  case,  by  issuing  ex* 
ecutlon  on  said  judgment,  and  proceed  to 
collect  the  same.  The  circuit  court  issued 
the  rule;  the  plaintiff  appeared  and  moved 
to  quash  the  petition,  and  demurred  thereto, 
and  prayed  that  the  rule  be  discharged;  and 
the  court  sustained  tbe  demurrer  and  dis- 
charged the  rule,  and  entered  judgment 
against  defendant  for  tbe  costs  in  the  pro- 
ceedings, when  defendant  procured  a  writ 
of  error  to  said  judgment 

It  is  contended  by  plaintiff  in  error  that 
this  case  is  controlled  by  the  case  of  Mc- 
Clain  Y.  Davis,  87  W.  Va.  380,  16  S.  E.  629, 
18  L.  R.  A.  684.  That  was  a  case  which  had 
been  to  this  court  before.  A.  J.  Lowther  in 
1886  had  brought  suit  against  Davis,  and  on 
the  8th  day  of  April,  1886,  had  the  verdict 
of  a  jury  In  the  case,  tried  before  two  jus- 
tices, in  his  favor  for  $184  and  costs.  No 
entry  was  made  of  any  judgment  on  said 
verdict  Afterwards  a  justice  issued  an  exe- 
cution. Notice  was  given  to  the  plaintiff 
to  quash  the  execution.  The  justice  over- 
ruled the  motion  to  quash,  and  refused  an 
appeal  from  his  judgment  An  appeal  was 
granted,  however,  by  the  circuit  court,  and 
on  motion  of  plaintiff  the  appeal  was  dis- 
missed as  improvldently  awarded,  and  Davis 
brought  it  to  this  court  on  writ  of  error,  and 
the  court  held  that  the  circuit  court  erred  in 
dismissing  the  appeal,  and  the  justice  erred 
in  overruling  the  motion  of  the  defendant, 
Davis,  to  quash  the  execution,  for  the  rea- 
son that  there  was  no  judgment  on  which  it 
could  have  been  legally  issued;  and  the  case 
was  remanded  to  the  circuit  court  for  trial 
on  the  appeal.  Lowther  v.  Davis,  83  W.  Va. 
132,  10  S.  E.  20.  On  the  20th  of  March,  1888, 
the  two  justices  who  tried  the  case  entered 
judgment  upon  the  said  verdict  as  of  the 
8th  day  of  April,  1886.  Plaintiff,  Lowther, 
died,  and  his  administrator  made  a  motion 
before  the  justice  to  revive  the  judgment  in 
bis  name,  which  motion  was  opposed  by  the 
defendant  and  the  justice  refused  to  revive, 
and  on  appeal  to  the  circuit  court  his  action 
was  affirmed.  The  administrator  brought  it 
to  this  court  on  writ  of  error,  and  the  judg- 
ment of  the  circuit  court  was  here  affirmed. 
McGlain  ▼.  Davis,  87  W.  Va.  880,  16  8.  B. 
629,  18  L.  R.  A.  634.  At  page  832,  87  W.  Va., 
page  680,  16  S.  E.,  18  L.  R.  A.  634,  it  is  said 
is  the  opinion:    *'In  the  first  place,  the  case 


may  be  regarded  as  a  res  adjudicata;  this 
court  having  in  effect  directed  the  execution 
to  be  quashed  upon  the  ground  that  no  such 
judgment  had  been  rendered  or  entered.  It 
is  true  that  the  record  now  produced  of  an 
attempt  on  the  part  of  the  two  justices  to 
enter  a  judgment  nunc  pro  tunc  was  not  then 
before  this  court;  but  the  principle  often 
announced  is  that  everything  litigated  on 
the  former  trial,  or  which  might  and  ought 
to  have  been  litigated,  is  closed  by  the  final 
adjudication  here."  The  question  raised  in 
the  case  at  bar  is  not  directly  passed  upon  in 
the  said  last-named  case. 

In  23  A.  &  B.  B.  L.  (2d  Ed.)  209:  *Tro- 
hibltion  cannot  be  used  in  place  of  the  or- 
dinary remedies  provided  by  law  for  review 
and  correction  of  errors.  Accordingly  it 
will  not  lie  where  there  is  an  adequate  rem- 
edy by  appeal,  writ  of  error,  or  writ  of  cer- 
tiorari. Even  the  erroneous  decision  of  a 
jurisdictional  question,  the  court  having  ju- 
risdiction of  the  general  class  of  cases  to 
which  the  particular  case  belongs.  Is  not 
ground  for  Issuing  a  writ  of  prohibition, 
since  there  is  an  adequate  remedy  by  appeal. 
The  writ  will  not  lie  to  restrain  an  infe- 
rior court  from  exercising  jurisdiction  In  a 
particular  case,  In  a  class  of  cases  of  which 
such  court  had  jurisdiction."  And  cases  are 
there  cited.  In  McConiha  ▼.  Quthrie^  21  W. 
Va.  134,  syllabus,  point  2:  "The  rule  is  well 
established  that  where  the  inferior  court  has 
originally  jurisdiction  of  the  cause,  the  writ 
of  prohibition  will  lie  only  where  such  court, 
during  the  proceedings  or  in  the  conduct  of 
the  trial,  clearly  exceeds  its  legitimate  pow- 
ers in  some  collateral  matter  arising  In  the 
cause  over  which  it  has  no  authority;  but 
unless  it  has  so  exceeded  its  authority,  on  an 
application  for  such  writ  the  court  above  will 
not  inquire  whether  it  has  decided  right  or 
not." 

In  Hutchinson's  Treatise,  8  181,  it  is  said: 
'^Although  the  statute  requires  that  a  judg- 
ment of  a  justice  shall  be  entered,  as  we 
have  seen,  without  delay,  or  within  twenty- 
four  hours  after  trial  (Sundays  excepted),  a 
judgment  entered  after  the  time  or  the  day 
thus  directed  by  the  statute  is  not  absolute- 
ly void.  It  is  Irregular,  but  will  be  effectual 
as  a  judgment  until  reversed  or  properly  set 
aside"— citing  McClain  v.  Davis,  37  W.  Va. 
330,  16  S.  E.  629,  18  L.  R.  A.  634,  and  other 
authorities.  In  Hall  v.  Tuttie,  6  Hill,  88,  40 
Am.  Dec.  382,  it  is  held:  "Though  statute 
require  judgment  to  be  forthwith  rendered 
and  entered  upon  the  return  of  a  verdict  a 
judgment  rendered  in  due  time  will  not  be 
reversed  because  not  entered  in  the  docket 
until  two  or  tiiree  days  thereafter."  See 
note  at  the  end  of  this  case,  40  Am.  Dec 

In  Ckmwell  v.  Kuykendall,  29  Kan.,  sylla- 
bus, point  2,  it  is  held:  "Where  a  judgment 
in  an  action  tried  before  a  justice  of  the 
peace  is  rendered  and  publicly  announced  by 
the  justice  by  the  fourth  day  after  the  close 
of  the  trial,  both  days  inclusive  section  11S» 
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c  SI*  Ck>mp.  Laws  1870,  Is  sobstantlally  com- 
piled with,  although  the  clerical  work  of  en- 
tering the  judgment  on  the  docket  la  not 
completed  until  a  few  days  thereafter.*'  In 
Stallcup  v.  Baker,  18  Ohio  St  544,  it  is 
.  held  that  t&e  rendition  of  Judgment  by  a  Jus- 
tice on  a  verdict  of  the  Jury  is  a  Judicial, 
and  not  a  ministerial,  act,  and  neglect  on  his 
part  to  render  Judgment  on  such  verdict 
witliin  the  time  required  by  law  to  make  it 
valid  is  not  a  breach  of  his  official  bond* 
conditioned  that  be  "shall  well  and  truly  per- 
form every  ministerial  act  that  is  enjoined 
upon  him  by  law  and  by  virtue  of  said  of- 
fice.** In  Stephens  v.  Santee,  49  N.  Y.  35,  it 
Is  held  that  the  entry  of  Judgment  is  in  no 
respect  the  exercise  of  Judicial  power,  but 
the  performance  of  a  mere  ministerial  a^ 
"An  omission,  therefore,  to  make  such  an 
entry,  will  not  render  the  entire  proceedings 
a  nullity.  It  may  be  made  by  the  Justice 
at  any  time,  and  will,  for  the  purpose  of 
sustaining  the  proceedings,  be  regarded  as 
made."  Christopher  v.  Van  Liew,  57  Barb. 
17,  was  a  case  where  a  Justice  rendered  a 
verdict  in  favor  of  plaintilf ,  and  by  mistake 
in  his  docket  entered  a  Judgment  in  favor  of 
defendant,  and,  a  transcript  thereof  being 
filed  and  docketed  hi  the  county  clerk's  office, 
the  plaintiff  was  compelled  to  pay  the  Judg- 
ment The  Justice  was  held  liable  as  for  an 
act  of  ministerial  neglect  and  carelessness, 
by  which  .the  plaintiff  had  been  directly  in- 
jured; and  it  was  also  held  that  the  Justice 
had  the  right  to  correct  such  a  mistake  in 
hlB  docket  the  moment  he  discovered  it,  the 
error  being  merely  clerical.  In  Robinson  v. 
Kions,  4  Ohio  St  5d3,  the  court  holds  that 
the  statute,  which  provides  that  **upon  a 
verdict  the  Justice  must  immediately  render 
Judgment  accordingly,  does  not  make  a  Judg- 
ment rendered  upon  a  subsequent  day  ab- 
solutely void,  but  it  makes  it  irregular,  and 
for  such  irregularity,  when  not  waived,  it  is 
reversible." 

The  announcement  of  the  conclusion  ar- 
rived at  by  the  Justice  is  the  Judgment 
The  entry  of  it  upon  his  docket  is  simply 
the  evidence  of  the  Judgment  The  petition 
lor  rule  in  case  at  bar  alleges  the  rendition 
of  the  Judgment  on  the  26th  day  of  March, 
the  day  of  the  trial  of  the  case.  Both  par- 
ties litigant  knew  precisely  what  the  Judg- 
ment was.  There  is  no  dispute  about  the 
Jurisdiction  of  the  Justice,  both  of  the  per- 
son of  defendant  and  of  the  subject<matter 
In  controversy. 

The  Judgment  of  the  chrcuit  court  is  right, 
and  must  be  affirmed. 


(56  W.  Vb.  M5) 

DUNBRACK  v.  NBALIi  et  aL 

iBoprwis  Ooort  of  Appeals  of  West  Virginia. 
April  1,  1904.) 

IHSUBAHGB— BIGHTS  OF  PABTIBS— INTEREST  OV 
MOBTOiiaOB— ACCOtrNTING  BT  ICOBTOAGEK. 

1.  By  verbal  agreement,  N.  sold  to  D.  certain 
««al  SKtato  on  March  28,  1896,  for  $2,500,  but 


the  contract  was  not  completed  by  the  payment 
of  $625,  cash  payment,  and  execution  and  de- 
livery of  the  deed  from  N.  to  D.,  and  deed  of 
trost  by  D.  to  J.  8.  N.,  trustee,  to  secure  the 
deferred  payments,  aggregating  $1,875,  until 
June  29,  1896 ;  the  deeds  bearing  the  first-nam- 
ed date.  On  the  4th  day  of  June,  1896,  N.  took 
an  insarance  policy  on  the  buildings  in  her  own 
name  for  $2,000,  and  paid  the  premium  thereon. 
After  the  completion  of  the  contract,  N.  oifered 
to  assign  to  D.  the  insurance  policy  upon  re- 
payment to  her  by  D.  of  the  premium,  which  D. 
refused  to  dOb  M.  then  assigned  the  same,  with 
the  assent  of  the  insuring  company,  to  D..  and 
the  said  company  indorsed  on  the  policy,  ''This 
policy  is  hereby  transferred  and  assigned  to  A. 
O.  Dunbrack  with  loss,  if  any,  payable  to  J.  8. 
Neall,  trustee  for  Mary  A.  Neall,  as  his  inter- 
est may  appear,"  which  policy  was  held  by  J.  S. 
N.,  trustee.  Heldf  said  insurance  was  for  the 
sole  benefit  of  N.,  and  D.  had  no  interest  in  said 
policy. 

2.  Where  a  creditor  secured  by  trust  deed  pro- 
cured insurance  on  the  trust  property  for  his 
own  benefit,  and  the  premium  was  paid  out  of 
his  own  money,  the  trust  debtor  cannot  reqolre 
the  creditor  to  account  to  him  for  money  re- 
ceived on  account  of  sudi  Insurance. 

(SyUabns  by  the  Court.) 

Appeal  from  Circuit  Court,  Tucker  County; 
John  Homer  Holt  Judge. 

Bill  by  A.  a  Dunbrack  against  Mary  A. 
Neall  and  others.  Decree  for  plaintlfr.  De- 
fendants appeal.    Reversed. 

W.  B.  Maxwell,  for  appellants.  W.  O. 
Worley,  for  appellee. 

McWHOBTER,  J.  By  deed  dated  the  28th 
day  of  March,  1896,  Mary  A.  Neall  and  James 
A.  Neall,  her  husband,  of  Philadelphia,  Pa., 
by  J.  S.  Neall,  their  attorney  in  fact,  con- 
veyed to  A.  C.  Dunbrack  certain  parcels  of 
land  therein  described,  being  in  the  town  of 
Parsons,  in  Tucker  county,  in  cpnsideration 
of  $2,500,  of  which  $625  was  paid  in  cash, 
and  three  notes  signed  by  A.  C.  Dunbrack, 
bearing  even  date  with  the  deed,  for  $625, 
payable,  respectively,  on  or  before  the  28th 
days  of  March,  1897,  1898,  and  1899,  and  be- 
ing the  deferred  installments  of  purchase 
money  on  said  property.  On  the  same  day 
said  Dunbrack  executed  a  deed  of  trust  to  J. 
S.  Neall,  trustee,  on  the  same  property,  to 
secure  the  payment  of  said  notes.  While  the 
deeds  bear  date  on  the  28th  of  March,  the 
transaction  was  not  really  consummated  and 
the  deeds  delivered  untU  the  29th  day  of 
June,  1896.  On  the  4th  day  of  June,  1896, 
before  the  transaction  had  been  completed  in 
writing;  Mary  A.  Neall  insured  the  building 
on  the  property  so  conveyed  in  the  Scottish 
Union  &  National  Insurance  Company  for 
$2,000.  After  the  executibn  of  said  deed  of 
conveyance  and  trust  deed,  on  the  27th  of 
July,  1896,  she  indorsed  on  said  policy  an 
assignment  of  the  same  to  A.  C  Dunbrack, 
subject  to  the  consent  of  the  insurance  com- 
pany; and,  on  the  7th  of  August  following, 
the  Insurance  company,  by  its  agent,  Indorsed 
its  consent  to  said  assignment,  and  at  the 
same  time  entered  thereon  the  further  in- 
dorsement:   **This  policy  is  hereby  transfer- 
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red  and  assigned  to  A.  O.  Dunbrack  with 
loss,  if  any,  payable  to  J.  S.  Neall,  trustee 
for  Mary  A«  Neall,  as  his  interest  may  ap- 
pear." On  the  18th  of  May,  1897,  the  insur- 
ed building  was  burned.  The  trustee,  Neall, 
gave  notice  to  sell  the  property  conveyed  by 
said  deed  of  trust,  to  be  sold  on  the  18th  day 
of  August,  1807.  On  the  12th  day  of  August, 
1897,  Dunbrack  presented  liis  bill  of  com- 
plaint against  Mary  A.  Neall,  J.  S.  Neall, 
trustee,  and  the  Scottish  Union  &  National 
Insurance  Company,  to  the  Judge  of  the  cir- 
cuit court  of  Tucker  county,  praying  an  in- 
junction to  restrain  the  trustee  from  selling 
the  said  property  on  the  18th  of  August,  or 
any  other  day,  imtil  the  further  order  of  the 
court,  and  that  the  trustee  be  required  to 
give  bond  as  required  by  law,  and  that  he  be 
required  to  produce  said  insurance  policy, 
with  a  full  statement  of  all  steps  taken  by 
him  to  collect  the  same,  and  that  said  insur- 
ance company  be  required,  on  its  part,  to  an- 
swer and  set  up  in  said  suit  why  said  insur- 
ance policy  had  not  been  paid  by  it,  and  any 
defense,  if  any  it  had,  against  such  payment, 
>  and  that  said  company  be  required  to  pay 
the  face  of  said  policy,  $2,000,  and  interest 
thereon,  into  court,  to  be  paid  by  it  to  the 
said  Neall  direct  upon  her  said  trust  deed, 
and  that  plaintUT,  after  being  permitted  to 
retain  the  cost  of  the  suit,  might  be  permit- 
ted to  pay  to  said  Mary  Neall  the  balance 
due  on  said  trust  deed,  if  there  be  any  bal- 
ance then  due,  and  that  she  then  be  required 
to  release  said  trust  deed  and  relieve  the 
said  land  ftom  the  lien  thereon,  and  for  gen- 
eral relief. 

Plaintiff,  in  his  bill,  alleges  the  assignment 
by  Mrs.  Neall  to  plaintiff  with  the  knowledge 
and  assent  of  said  company,  and  his  own 
assignment  thereof  to  Trustee  Neall  as  se- 
curity for  said  purchase  money;  that  the 
said  policy  was  delivered  by  plaintiff  to  the 
trustee,  who  was  a  nonresident  of  the  state 
of  West  Virginia,  and  a  resident  of  Ck)lora- 
do;  and  alleged  that  said  insurance  policy 
was  necessarily  a  primary  security  for  said 
trust  debt,  and,  by  every  construction  of  law 
and  equity,  and  the  understanding  of  par- 
ties, in  case  of  destruction  of  property  by  fire 
the  same  was  to  be  immediately  collected 
and  paid  upon  said  debt,  and  to  the  relief 
of  the  land,  and  there  was  no  good  reason 
why  such  collection  and  application  should 
not  be  made  by  the  trustee,  and  that  no  Just 
defense  could  be  made  by  the  company  to 
making  such  payment;  that,  by  reason  of 
said  $2,000  insurance,  plaintiff  "was  estopped 
from  taking  further  insurance  on  said  build- 
ing"; that  said  trustee,  acting  through  his 
local  attorney,  had  not  collected  said  policy, 
nor  taken  any  steps  to  do  so,  nor  produced 
the  policy,  nor  allowed  platutiff,  in  his  be- 
half, to  take  legal  steps  for  its  collection, 
but,  on  the  contrary,  had  advertised  said 
land  for  sale  under  said  trust  deed,  and  that, 
vnless  this  coturt  of  equity  would  intervene 
to  prevent,  the  property  would  be  sold  at 


great  loss  and  detrimexrt  to  plaintiff;  that 
plaintiff  was  advised  that,  under  the  cir- 
cumstances, a  court  of  equity  would  inter- 
vene and  lend  its  assistance  to  stop  the  high- 
handed outrage,  by  staying  and  ei^oining  the 
trustee  from  making  sale  until  he  had  col- 
lected said  insurance  and  applied  the  pro- 
ceeds to  said  debt,  or  demonstrated  by  prop- 
er legal  proceedings  that  the  same  was  un- 
collectible, and  further  .he  had  submitted 
himself  to  the  Jurisdiction  of  the  court  by 
executing  a  proper  bond,  so  that  plaintiff 
might  have  some  assurance  that  the  trust 
debt  would  be  properly  paid  to  the  benefi- 
ciary and  any  balance  to  plaintiff;  and  the 
court,  having  and  taken  Jurisdiction  for  this 
purpose  should  take  such  Jurisdiction  for  all 
purposes,  and  should  in  this  proceeding  re- 
quire said  trustee  to  produce  and  file  his  in- 
surance policy,  and  require  said  insurance 
company  to  at  once  make  any  and  all  de- 
fense it  might  have  to  the  payment  of  its  li- 
ability thereunder,  and,  if  it  should  appear 
that  no  Just  defense  existed,  require  it  to 
pay  the  amount  at  once  into  court,  to  be  ap- 
plied to  payment  of  said  trust  debt,  and  the 
plaintiff  be  permitted  to  pay  the  balance  to 
the  entire  discharge  of  said  debt  and  relief 
of  said  land.  The  defendants,  Mary  A.  Neall 
and  J.  S.  Neall,  trustee,  filed  their  Joint  and 
separate  answers,  showing  that  the  deed  of 
conveyance  and  trust  deed  were  delivered  on 
the  29th  day  of  June,  1896,  the  acknowledg- 
ment of  the  trust  deed  by  Dunbrack  bearing 
that  date,  and  the  cash  payment  of  $625  be- 
ing made  on  that  day;  that  the  policy  of  in- 
surance was  taken  by  Mary  A.  Neall  on  the 
4th  day  of  June,  while  she  was  uncertain 
as  to  whether  the  sale  to  Dunbrack  would 
be  consummated;  that  she  paid  the  whole 
of  the  premium  thereon,  and  that,  when 
plaintiff  complied  with  the  terms  of  the  sale, 
she,  by  her  agent,  offered  to  assign  said  in- 
surance policy  to  plaintiff  if  he  would  pay 
her  the  premium  which  she  had  paid  there- 
on, which  plaintiff  refused  to  do;  she  then 
set  about  to  get  the  policy  so  transferred 
that,  in  case  of  loss  of  the  building,  she 
would  be  able  to  receive  some  of  the  bene- 
fit from  her  said  insurance,  and  accordingly, 
by  the  consent  of  the  company,  had  the  in- 
dorsement made  and  indorsed  on  said  policy, 
in  which  condition  it  was  at  the  time  of  the 
fire  which  destroyed  the  building;  that,  aft- 
er the  destruction  of  the  building,  respond* 
ents  made  proof  of  loss,  and  demanded  pay- 
ment of  the  insurance  company,  but  the  com- 
pany refused  to  pay  until  the  trustee  should 
exhaust  his  remedy  under  the  trust  deed  by 
sale  of  the  land,  establishing  the  amount  of 
his  loss,  if  any,  as  provided  in  the  indorse- 
ment on  said  policy,  save  and  except  the  sum 
of  $1,000,  which  the  said  trustee  received 
and  accepted  in  full  settlement  of  his  claim 
against  the  said  insurance  company.  The 
trustee  then  advertised  the  land  to  be  sold 
on  the  18th  of  August,  1897.  Respondents 
denied  that  it  was  ever  agreed  between  them 


W.Va.) 


DUNBBACK  ▼.  NEALL. 


SOS 


and  plaintiff  that  the  policy  should  be  taken 
and  held  by  them  as  a  primary  or  any  other 
kind  of  security;  that  plaintiff  refused  to 
pay  the  premium,  and  he  had  no  legal  or 
equitable  right  to  have  the  benefit  of  the  pol- 
icy, or  of  any  part  of  it;  and  denied  that  they 
had  a  contract  of  understanding  with  the 
plaintiff  that  in  case  of  fire  they  should  col- 
lect the  amount  of  the  policy  and  apply  it  on 
the  purchase  money,  or  that  there  was  any 
understanding  or  agreement  to  that  effect,  or 
any  other  effect,  which  would  relieve  plain- 
tiff from  the  payment  of  the  purchase  money 
due  by  him;  and  that  the  allegations  of 
plaintiff's  bill  that  such  an  agreement  and 
understanding  were  entered  into  were  utter- 
ly false  and  untrue;  and  denied  that  their 
insurance  being  in  force  prevented  plaintiff 
from  taking  insurance  in  his  own  name;  that 
no  action  had  been  instituted  upon  said  pol- 
icy, because  of  the  provision  of  said  poUcy 
that  the  same  should  be  paid  to  respondent 
Neall,  trustee,  *'as  his  intereert  may  appear," 
which  condition,  when  met  by  the  demand  of 
said  insurance  company  that  his  interest 
oould  only  be  made  to  appear  after  having 
exhausted  the  real  estate  embraced  in  the 
deed  of  trust,  had  presented  such  a  questiou 
that  respondent  had  not  made  that  risk  by 
entering  suit  upon  the  policy;  and  denied  the 
right  of  plaintiff  to  be  entertained  in  this 
court,  and  denied  every  allegation  in  the  bill 
not  admitted  in  the  answer,  and.  prayed  that 
the  injunction  be  dissolved. 

The  Scottish  Union  &  National  Insurance 
Company  filed  its  answer,  admitting  that  it 
had  issued  the  policy  to  Mary  A.  Neall;  that 
Mary  A.  Neall  offered  plaintiff  to  have  said 
policy  assigned  to  him  if  he  would  repay  her 
the  premium  which  she  had  paid  therefor, 
but  he  flatly  and  positively  refused  to  do  so, 
and  she  did  not  assign  said  policy  to  him; 
that  she  then  set  about  to  devise  some  plan 
whereby  she  could  derive  some  benefit  and 
advantage  from  said  policy,  which  by  the 
terms  of  a  condition  therein  became  void 
when  she  sold  said  property;  accordingly  she, 
by  her  agent,  informed  respondent,  through 
its  agents,  that  she  had  sold  the  property, 
taking  a  tmst  deed  to  secure  the  unpaid 
purchase  money,  and  asked  that  the  policy  be 
so  transferred  that  she  could  have  the  benefit 
of  it  in  case  of  fire,  and  it  was  arranged  by 
proper  assignment  that  the  loss,  if  any, 
should  be  payable  to  Neall,  trustee  for  Mary 
A.  Neall,  as  his  interest  should  appear,  all 
of  which  was  done  without  having  or  asking 
the  consent  of  the  plaintiff;  '  and  averred 
that,  plaintiff  having  utterly  and  absolutely 
refused  to  have  anything  to  do  with  said 
policy,  the  same  must  now  stand  on  the  same 
footing  as  a  policy  of  insurance  taken  by  a 
mortgagee  for  his  own  and  sole  benefit,  and 
the  plaintiff  could  have  no  benefit  of  said  in- 
surance, either  against  respondent,  or  as  a 
credit  upon  the  purchase  money  dne  by  him 
to  Mary  A.  Neall,  and  that  the  adjustment 
and  payment  of  said  policy  was  wholly  a 
47  S.B.— 20 


matter  between  the  respondent  and  NeaH 
and  h&t  trustee,  and  denied  that  plaintiff  had 
any  interest  whatever  in  said  policy  of  In- 
surance; and  filed  with  its  answer  a  copy 
of  agreemoit  of  settlement  for  $1,000  be- 
tween itself  and  J.  S.  Neall,  trustee,  for  Mary 
A.  Neall,  as  well  as  a  copy  of  the  policy. 

On  the  15th  of  December,  1897,  the  cause 
came  on  to  be  heard  upon  the  bill  and  the 
said  answers,  and  general  replications  there- 
to»  and  exhibits  filed  with  the  bill  and  an- 
swers, and  depositloDS,  and  upon  a  motion  to 
dissolve  the  injunction;  and  the  court  was 
of  opinion  that  the  cause,  upon  the  pleadings 
and  proof,  was  for  the  plaintiff,  and  over- 
ruled the  motion  to  dissolve  the  injunction, 
and  was  further  of  the  opinion  that  plaintilf, 
Dunbrack,  was  entitled  to  have  the  full 
amoimt  of  the  Insurance  policy  mentioned  in 
the  proceedings  applied  to  and  set  off  against 
the  purchase  money  and  to  the  defendant 
Mary  A.  Neall;  that  the  assignment  of  said 
policy  by  said  company  to  Neall,  trustee,  and 
the  settlement  made  by  the  company  witli 
said  trustee  was  without  the  plaintiff's  au- 
thority, and  not  binding  upon  him;  that,  by 
reason  of  the  admission  and  ratification  of 
such  compromise  by  the  defendant  Mary  A. 
Neall*  she  was  bound  by  such  compromise, 
so  far  as  plaintiff  was  concerned,  but  that 
she  would  be  entitled  to  recover  from  the 
plaintiff  the  balanee  of  said  purchase  money, 
after  deducting  the  amount  of  said  tusurance 
policy,  with  its  proper  Interest,  less  any  sum 
paid  for  such  policy  by  said  Mary  A.  Neall, 
with  its  proper  Interest,  and  any  proper  costs 
incurred  by  her  in  collecting  the  debt,  said 
costs  to  include  any  advertisements  of  sale 
under  the  deed  of  trust,  but  no  commissions 
for  making  sale,  no  sale  having  been  made, 
and,  in  account  stated,  the  plaintiff  would  be 
entitled  to  the  costs  of  this  suit;  and  that  an 
order  of  reference  should  be  had  in  the  cause 
to  state  an  account  according  to  the  opinion 
of  the  court  set  forth  in  the  ordor;  and  re- 
ferred the  cause  to  one  of  the  commissioners 
to  report  accordingly. 

The  defendants  tendered  a  bill  of  review 
on  the  28th  of  November,  1808,  which  was  re- 
jected. The  commissioner  filed  his  report, 
dated  the  7th  day  of  March,  1898,  to  which 
report  Mary  A.  Neall  and  J.  8.  Neall,  trustee, 
filed  thehr  six  several  exceptions:  First,  "be- 
cause no  report  whatever,  should  be  made  in 
this  cause";  because  the  insurance  policy 
became  mortgagee's  insurance  after  the  sale 
to  Dunbrack  and  the  assignment  of  the  pol- 
icy, and  payable  to  Neall,  trustee,  as  his  in- 
terest should  appear  as  was  clearly  shown 
by  the  evidence  taken  before  the  commis- 
sioner, and  that  Dunbrack  was  not  entitled 
to  have  the  benefit  thereof,  but  that  the  insur- 
ance company  was  entitled  to  be  substituted 
to  the  lien  of  Mary  A.  Neall  to  the  extent  of 
the  payment  made  by  it  to  her  on  said  policy; 
because,  by  the  evidence  of  Dunbrack  him- 
self, he  was  not  entitled  to  any  benefit  of 
said  policy,  because  he  never  paid  for  the 
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same,  never  had  It  in  possession,  and  was 
not  entitled  to  it  until  be  had  repaid  the  pre- 
mium, and,  not  haying  repaid  the  premium 
at  the  time  of  the  loss,  was  not  entitled  to 
bare  the  possession  of  it»  or  receiye  any  of 
the  benefit  thereof;  because  the  proposed  as- 
signment of  said  insurance  policy  to  Dun- 
brack  was  entirely  conditional  and  contingent 
upon  his  r^)ayment  of  the  premium  to  Mr& 
Neall,  which  he  nerer  did;  and  because  the 
commissioner  allowed  no  compensation  what- 
ever to  the  trustee,  Neall,  for  his  services. 

On  the  28th  day  of  November  the  cause 
was  brought  on  to  be  heard  upon  the  papers, 
orders,  decrees,  and  report  of  the  commis- 
sioner, and  the  exceptions  thereto,  the  dep- 
ositions of  witnesses,  and  exception  of  the 
plaintiff  to  the  reading  of  the  deposition  of 

F.  C.  OarroU,  when  all  exceptions  to  the  re- 
port were  overruled,  and  the  exertion  to  the 
reading  and  excluding  of  the  deposition  of  F. 

G.  Carroll  was  sustained,  and  the  commis- 
sioner's report  in  an  other  respects  confirmed; 
and  it  appearing  from  the  report  of  the  com- 
missioner, Conley,  that  there  was  a  balance 
due  Bdary  A.  Neall  on  account  of  her  vol- 
dor's  lien  from  the  plaintiff,  Dunbrack,  of  the 
sum  of  131.30,  after  giving  Dunbrack  ccedit 
as  in  the  report  set  forth,  which  report  shows 

Nthat  he  was  credited  with  the  whole  amount 
of  the  policy,  $2,000,  it  was  adjudged,  ordered, 
and  decreed  that  the  vendor's  lien  of  said 
Mary  A.  Neall  against  the  property  wa3  fully 
satisfied,  and  it  perpetuated  the  injunction; 
but  which  decree  was  without  prejudice  to 
the  rights  of  Mary  A.  Neall  or  her  trustee 
against  the  defendant  insurance  company,  if 
any  such  rights  she  might  have,  and  the  right 
to  proceed  against  the  same  by  any  proper 
proceedings.  From  which  decree  said  Mary 
A.  Neall  appealed. 

Was  the  decree  of  December  15,  1807,  ap- 
pealable? This  decree  failed  to  adjudicate 
the  principal  issue  made  by  the  allegations  of 
the  bill,  viz.,  the  liability  of  the  insurance 
company  on  the  policy  for  $2,000;  the  prayer 
of  the  bill  being  that  the  said  company  be 
required  to  pay  the  amount  of  the  policy, 
with  interest  thereon,  into  court,  and  that  the 
same  be  paid  to  the  defendant  Mary  Neall 
upon  her  said  trust  debt.  In  Hill  v.  Als,  27 
W.  Va.  215,  the  syllabus  is  as  follows:  "(1) 
The  provision  of  the  statute  authorizing  ap- 
peals to  this  court  in  chancery  causes,  where- 
in there  is  a  decree  'adjudicating  the  principles 
of  the  cause,'  authorizes  such  appeal  only 
where  the  decree  appealed  from  adjudicates 
all  the  controversies  between  the  parties  raised 
by  the  pleadings  or  otherwise  In  the  cause. 
(2)  Where  the  record  in  a  cause  shows  that 
the  pleadings  present  two  or  more  contro- 
versies between  the  plaintiff  and  the  differ- 
ent defendants,  only  one  of  which  was  passed 
upon  by  the  circuit  court,  and  the  others  left 
undecided,  this  court  will  dismiss  the  appeal, 
as  having  been  Improvidently  awarded."  The 
case  of  Shirey  v.  Musgrave.  29  W.  Va.  131, 
11  S.  B.  014,  is  to  the  same  effect    See,  also. 


Hinchman  v«  Morris,  29  W.  Va.  673,  2  S.  EL 
863.  And  In  the  case  of  Kanawha  Lodge  v. 
Swann,  37  W.  Va.  176,  16  S.  B.  462  (syi.. 
point  3),  it  is  held:  "Interiocutory  decrees 
cannot  be  appealed  from,  except  in  cases  pro- 
vided for  in  section  1,  c  135,  of  the  Oode  of 
1899;  and  an  order  referring  the  cause  to  a 
conunissioner  In  chancery  to  make  an  acoount 
Is,  in  general,  not  an  appealaUe  decree." 
The  decree  of  December  15,  1897,  being  an 
Interlocutory  decree,  the  rejection  of  the  bill 
of  review  tendered  by  defendant  becomes  im- 
material. 

The  exception  taken  by  plaintiff  to  the  dep- 
osition of  F.  G.  Carroll,  as  being  irrelevant 
and  improper,  under  section  86,  c.  130,  Code 
1899,  was  improperly  sustained  by  the  court 
and  should  have  been  overruled,  and  the  d^>- 
osition  read.  The  deposition  was  taken  before 
the  commissions  before  the  making  of  his 
report,  and  was  concerning  a  matter  not  ad- 
judicated in  said  decree  of  December  IStb. 
and  did  not  come  within  the  purview  of  said 
section  35  Plaintiff's  own  deposition  falls 
to  support  the  allegations  of  his  bilL  He 
states  that  he  thinks  it  was  in  July,  1897, 
he  and  Mr.  Scott  were  talking  over  the  mat- 
ter, and  Bcott  calculated  the  Interest  and 
principal  of  the  notes  due  Mrs.  Neall  to 
amount  to  $2,018  and  some  cents;  that  he 
went  over  and  got  Mr.  Maxwell  to  count  it 
up.  and  he  made  it  $2,022.80;  that  he  then 
offered  Maxwell  the  $2,000  policy,  or  what 
interest  witness  had  hi  it,  and  counted  him 
out  £he  $22.80,  the  amount  claimed  by  Mr. 
Maxwell  that  was  due  to  Mrs.  NealL  On 
cross-examination  he  stated  that  he  didn't 
remember  of  ever  seeing  the  Insurance  pol- 
icy; never  had  possession  of  it;  that  he  knew 
nothing  of  Mrs.  Neafl  assigning  the  same  to 
him,  only  what  Mr.  Maxwell  and  Mr.  Keim, 
the  agent  of  the  company,  told  him;  that  Mr. 
Keim  told  him  that  it  was  made  over  to  him 
in  his  favor,  and  witness  told  Mr.  Maxwell 
what  Keim  said,  and  Maxwdl  said  he  didn't 
think  it  was  any  use,  unless  witness  held  the 
policy  and  paid  for  it;  that  he  had  not  the 
money  then  to  pay  for  it,  and  told  Maxwell 
he.  would  try  and  raise  the  money,  and  send 
for  it  but  failed  to  do  so.  He  states  also 
that  he  executed  the  deed  of  trust  and  made 
the' cash  payment  he  thinks,  on  the  same  day. 
The  date  of  the  acknowledgment  of  the  deed 
of  trust  is  the  29th  day  of  June,  189a  Wit- 
ness F.  O.  Carroll  testifies  that  he  was  the 
adjuster  of  the  Scottish  Union  &  National 
Insurance  Ck>mpany  employed  to  adjust  the 
loss;  that  Dunbrack  told  witness  that  Max- 
well had  asked  him  to  pay  this  premium,  but 
that  he  refused  to  do  it,  as  he  did  not  feel 
able  to  carry  any  insurance;  that  he  also  said 
that,  if  he  wanted  any  Insurance,  he  would 
take  it  out  himself,  or  something  to  that  ef- 
fect; that  Maxwell  bad  told  him  that  unless 
he  paid  the  premium  he  was  to  receive  no 
benefits  from  the  insurance,  and  that  he  told 
witness  in  the  same  conversation  that  he 
had  nothing  to  do  with  witness,  and  that  his 
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attorney  had  advlaed  bim  that  he  eould  make 
Neall  imt  bia  building  back,  and  he  should 
look  to  Mr.  Neall,  and  not  to  the  insurance 
company;  that  be  did  not  intimate  to  witness 
during  all  the  converBati(ni  that  he  had  any 
contract  wHh  Mrs.  Neall,  or  J.  8.  Neall,  tnis- 
tee,  by  which  he  was  to  have  any  beneUt  from 
the  said  insurance  policy.  Witness  states 
that  at  two  different  times  after  the  loss  oc- 
curred he  waa  at  Panons,  and  on  both  oc- 
caaitms  visited  Mr.  Dunbrack*  and  had  quite 
a  long  conversation  with  him,  and  that  dur- 
ing the  whole  of  either  conversation  he  made 
no  claim  or  intimation  that  he  had  any  daim 
against  the  Scottiah  Union  &  National  Insur- 
ance Company.  On  the  contrary,  he  admitted 
that  he  did  not  know  that  the  policy  was  In 
force  at  the  time  of  the  fire,  and  stated  to 
others  after  the  fire  that  be  bad  no  insurance; 
repeatedly  saying  that  he  had  nothing  what- 
ever to  do  with  witness  or  the  company  that 
be  r^resented.  W.  B.  Biaxwell  testifled  that 
he  acted  as  agent  for  Mrs.  Neall  in  selling  the 
property  to  Dunbrack;  that  on  or  about  the 
28th  of  March  he  had  a  verbal  contract  with 
Dunbrack  to  sell  him  the  property  on  the 
tenna  set  out  in  the  deed,  but  that  he  failed 
to  make  tbe  cash  payment  until  about  the 
29tfa  of  June;  that  on  the  4th  of  June  he 
secured  for  Mrs.  Neall  the  insurance  policy 
in  controversy;  that  some  days  afterwarda, 
by  tbe  direction  of  either  Bir.  or  Mrs.  Neall, 
he  offered  Dunbrack  to  have  tbe  said  insur- 
ance policy  assigned  to  him  if  he  would  repay 
Mrs.  Neall  the  premium  paid  by  her;  he 
flatly  refused  to  pay  this  premium,  and  said 
the  matter  did  not  affect  him;  that  he  then 
said  to  bim,  if  he  did  not  repay  her  the  pre* 
mium,  that  he  would  have  the  policy  sb  as- 
signed aa  to  operate  for  Mrs.  Neall'a  benefit 
in  case  of  loss,  and  he  would  not  get  any 
benefit  from  it,  and  accordingly,  at  his  advice, 
the  policy  was  assigned  as  he  told  Dunbrack 
it  would  be;  that  Dunbrack  never  at  any  time 
offered  or  prranised  to  pay  tbe  premium;  on 
the  ccmtnry,  he  refused  to  do  so.  Mr.  Dun- 
brack was  again  put  on  the  stand,  and  con- 
tradicted what  Mr.  Bfazwell  said  about  his 
refusing  to  pay  for  the  policy,  and  says  he 
went  to  Mr.  K^m  to  have  the  property  in- 
sured, and  be  Informed  bim  that  Mrs.  Neall 
had  the  property  insured,  and  wouldn't  give 
two  policies  on  the  same  property.  ''When 
I  eame  back  I  told  Mr.  Maxwell  about  it,  and 
he  told  me,  yes,  that  was  right— he  had— but 
said,  if  I  would  raise  1dm  the  money,  he 
would  have  it  turned  over  to  me.  I  told  bim 
then  I  hadn't  the  mon^  to  spare,  but,  as  soon 
aa  I  could.  I  would  do  so.  He  at  this  time 
promised  to  have  it  assigned  over  to  me  as 
soon  aa  I  raised  him  the  money."  At  the 
time  this  insurance  policy  waa  token  out  by 
Mrs.  NeaiU  tbe  contract  between  her  and 
plaintiff  had  not  been  consummated,  and  she 
took  out  the  insurance  purely  on  her  own  ac- 
count and  in  her  own  name;  and  after  the 
contract  was  completed,  and  the  deed  of  con- 
veyance delivered,  and  also  tbe  deed  of  trust, 
and  after  the  refusal  of  plaintiff  to  repay  to 


her  the  premium  on  the  insurance  and  take 
an  assignment  of  the  policy,  she  took  steps 
to  have  the  same  by  assignment,  and  by  the 
action  of  the  company  to  place  her  in  posi- 
tion to  receive  the  benefit  of  the  policy  as  a 
mortgagee,  in  case  of  fire,  as  she  had  been 
divested  of  the  legal  title  to  the  property,  and 
could  only  hold  Insurance  as  a  mortgagee. 
In  section  449,  2  May  on  Insurance,  it  is 
said:  ''Where  a  mortgagee  insures  his  own 
interest  without  any  agreement  between  him 
and  the  mortgagor,  the  latter  has  no  claim 
to  have  any  portion  of  the  loss  recovered  ap- 
plied to  the  discharge  of  his  debt"  Citing 
Mclntire  V.  Plaisted,  08  Me.  d63.  In  last- 
named  case,  at  page  366,  in  the  opinion,  it  is 
said:  "It  is  well  settled  that  a  mortgagor 
cannot  require  a  mortgagee  to  account  to  him 
for  money  received  for  insurance  where  there 
is  no  contract  between  them  to  that  effect, 
and  the  insurance  was  procured  by  the  mort- 
gagee for  his  own  benefit,  and  the  premium 
was  paid  out  of  his  own  money.''  Citing 
Cushing  V.  Th<Mnpson,  84  Me.  496;  White  v. 
Brown,  2  Cush.  412;  King  v.  Insurance 
Company,  7  Cush.  1,  64  Am.  Dec.  683.  Also 
in  Insurance  Company  v.  Woodbury,  46  Me. 
447,  it  is  held:  "If  a  mortgagee  insures  hia 
own  interest  without  any  agreemeit  between 
him  and  the  mortgagor  therefor,  and  a  loss 
occurs,  the  mortgagor  is  not  entitled  to  any 
part  of  the  sum  paid  upon  such  loss,  to  be 
applied  to  tbe  discharge  or  reduction  of  bis 
mortgage  debt"  See,  also»  Carpenter  v.  In- 
surance Company,  16  Pet  496,  10  L.  Ed. 
1044.  Plaintiff  having  utterly  failed  to  main- 
tain the  allegations  of  his  bill,  he  clearly  had 
no  interest  in  the  policy  of  insurance. 

Tbe  decree  of  the  drcuit  court  must  be 
reversed,  and  thia  court,  proceeding  to  make 
such  decree  sm  to  the  circuit  court  should  have 
rendered,  will  reverse  the  decree,  dissolve  the 
injunction,  and  dismiss  the  pUUntUTs  MIL 


(66  W.  Va.  586) 

FIOBLT  V.  BRYAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  18,  1903.) 

■QVITAnLB  MOBTQAQB— PaaiSBXnCB— 
VAUDITT. 

l.Any  writing  charging  a  debt  on  pro^rtv, 
though  pot  a  formal  mortgage,  is  an  equitable 
mortgage  or  lien.  ^^^     ^ 

2.  iJnder  section  2,  c  74,  Code  1899,  if  one 
lend  money  to  a  solvent  person,  with  the  agree- 
ment that  a  mortgage  is  te  be  made  on  certain 
property  to  secure  the  loan,  and  later,  when  in- 
solvent, the  borrower  makes  the  mortgage,  it  is 
not  a  good  preference  as  to  other  debts  existing 
at  the  date  of  the  mortgage. 

8.  A  transfer  or  charge  by  an  insolvent  debtor, 
free  from  actual  fraudulent  intent  as  to  cred- 
itors, preferring  a  particular  debt,  is  not,  as  to 
debts  contracted  after  Its  recordation,  a  prefer- 
ence, contrary  te  section  2,  c  74,  Code  1899. 

4.  In  a  suit  to  impeach  a  preference  made 
contrary  to  section  2,  c  74,  i3ode  1899,  any 
creditor  filing  his  demand  for  allowance  before 

f  2.  See  Fraudulent  Conveyances,  toL  M,  OenC 
Dig.  I  162. 
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a  oommlasloner  nnder  a  reference  to  ascertain 
the  in80lTent*8  debts  thereby  unites  in  the  at- 
tack apon  the  unlawful  preference,  and  is  en- 
titled to  share  in  the  insolvent's  estate. 

6.  Several  creditors  with  separate  demands  at- 
tack a  mortgage  as  a  preference  condemned  by 
section  2»  c  74,  Code  1899,  and  a  decree  ad- 
judges the  property  to  be  for  the  benefit  of  all 
the  insolvent's  creditors,  and  decrees  out  of  it 
particular  sums  to  the  several  creditors.  These 
sums  cannot  be  added  to  give  jurisdiction  to  the 
Supreme  Court  for  an  appeal  by  the  creditor 
preferred  by  such  mortgage. 

Dent,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tucker  County; 
John  Homer  Holt,  Judge. 

Bill  by  W.  A.  Feely  against  8.  J.  Bryan 
and  others.  Decree  for  defendants,  and  plaln- 
tlfl  appeals.    Dismissed. 

J.  P.  Scott,  for  appellant  Connlngham  ft 
Stalllngs,  for  appellees. 

BRANNON,  J.  Bryan  and  Gillespie  had  a 
drug  store  in  Tucker  county,  and  Bryan  pur^ 
chased  Gillespie's  Interest,  and  to  pay  for  it 
Bryan,  on  June  22,  1900,  borrowed  $1,100  of 
Feely  upon  the  agreement  that  Bryan  was  to 
execute  a  deed  of  trust  ot  mortgage  on  tbe 
drug  store  to  secure  Feely.  No  mortgage 
was  at  the  time  given,  but  on  October  27, 
1900,  Bryan  made  a  sealed  Instrument  re-, 
citing  that  he  was  Indebted  to  Feely  in  the 
sum  of  $1,100,  and  saying,  *'and  for  tbe  se- 
curity of  said  sum  I  do  hereby  mortgage  and 
assign"  to  the  said  W.  A.  Feely  a  soda  foun- 
tain, some  bottles,  and  the  stock  of  drugs. 
This  obligation  was  antedated  to  June  22d. 
It  was  acknowledged  and  recorded  October 
27th.  On  February  19,  1901,  the  drug  store 
stock  was  levied  upon  under  three  executions 
in  favor  of  Cunningham  &  Stalllngs,  the  & 
Wilson  Cigar  Company,  and  O.  H.  Haines 
for  several  debts,  whereupon  Feely  obtained 
an  injunction  restraining  sale  under  the  exe- 
cutionsL  The  court  appointed  a  receiver,  and 
he  sold  the  stock  at  $700,  and  the  fund  is 
in  eourt  to  abide  its  order.  In  this  suit 
Cunningham  &  Stalllngs,  the  dgar  company, 
and  Haines  filed  answers,  averring  that, 
when  Bryan  made  the  mortgage  to  Feely, 
Brjran  was  insolvent,  and  therefore  it  oper- 
ated for  the  benefit  of  all  his  creditcH^  under 
section  2,  c  74^  Code  1890.  Upon  the  evi- 
dence the  court  held  that  Bryan  was  insol- 
vent at  the  time  of  making  the  mortgage, 
and  sent  the  case  to  a  commissioner  to  as- 
certain all  debts  of  Bryan  and  fix  their 
shares  in  the  fund.  He  reported  a  large 
number  of  debts,  among  them  debts  contract- 
ed by  Bryan  after  the  loan  and  after  the 
mortgage.  He  also  reported  Brjran  was  in- 
solvent Feely  excepted  to  the  finding  of 
Bryan's  insolvency,  and  because  debts  of 
Haines  &  Ca,  Coffman,  and  James  Clark 
Distilling  Company  were  reported  to  share  In 
the  fund;  those  debts  arising  after  the  rec- 
ordation of  the  mortgage.  The  court  decreed 
that  all  the  debts  share  pro  rata  in  the  fund, 
and  Feely  appeals. 


Counsel  contends  that  the  obligation  exe- 
cuted by  Bryan  to  Feely  is  nondescript,  con- 
tains no  words  of  grant  like  a  deed  of  trust, 
and  cannot  operate  as  a  lien  or  mortgage. 
Under  the  principle  often  stated  that  every 
express  agreement  in  writing  showing  intent 
to  make  some  particular  property,  real  or 
personal,  security  for  a  debt,  or  assigning  or 
promising  to  assign  it  as  such  security,  is 
an  equitable  ll^i  or  mortgage^  this  instru- 
ment so  operates.  Fid.  Ins.  Co.  v.  Railroad, 
33  W.  Va.  761,  11  S.  B.  58;  2  Am.  &  Bug. 
Dec.  in  Bq.  436,  441.  I  think  the  evidence 
clearly  shows  that  the  finding  of  the  oom- 
mhudoner  and  judge  of  the  fact  that  Bryan 
was  insolvent  on  the  date  when  the  equitable 
mortgage  was  executed  is  correct  But  he 
was  not  at  the  date  of  the  loan,  at  which 
time  he  agreed  to  give  a  mortgage.  What 
is  the  effect  of  this  agreement  afterwards 
executed  by  the  mortgage?  Does  it  make  the 
mortgage  stand  as  if  made  at  the  date  of 
the  loan?  If  It  does,  then  it  is  a  lawful 
preference,  even  under  section  2,  c.  74.  Code 
1899,  as  a  mortgage  given  at  the  time  of  a 
loan  is  not  a  pref^ence  condemned  by  It 
I  admit  the  rule  suggested  by  counsel  that 
for  some  purposes  equity  regards  that  as 
done  which  Is  agreed  to  be  done,  and  on  this 
principle  the  law  is  that  an  agreement  to 
give  a  mortgage  for  a  valid  debt  is  treated 
in  equity  as  a  mortgage.  1  Jones  on  Mortg. 
f  168.  But  we  are  dealing  with  a  statute; 
and  we  must  go  by  it  It  says  that  if  a 
loan  be  made,  or  other  debt  be  ^'contracted 
at  the  time  such  transfer  or  charge  was 
made,"  it  is  not  a  preference  contrary  to  the 
statute,  but  a  valid  charge.  Tbe  require- 
ment in  letter  is  that  the  loan  and  mortgage 
must  be  at  the  same  time.  A  loan  was 
made  under  agreement  to  secure  it  by  mort- 
gage, and  was  afterwards  execated.  The  act 
dedared  that  mortgages  made  in  contempla- 
tion: of  insolvency,  with  the  design  to  prefer 
one  creditor  over  another,  should  operate  for 
the  benefit  of  all,  and  provided  that  the  act 
should  not  affect  a  mortgage  to  "secure  a 
debt  or  liability  created  simultaneously  with 
such  mortgage.'*  It  was  held  that  the  mort- 
gage had  no  prefoence,  because  not  made 
simultaneously  with  the  creation  of  the  debt 
Darnell  v.  Lewis,  94  Ky.  455,  22  &  B.  843. 
See  Bank  v.  Hunt,  11  Wall.  391,  20  Lu  Bd. 
190.  The  court  said  the  language  means 
that  the  execution  of  the  mortgage  and  the 
creation  of  the  debt  must  be  simultaneous^ 
The  promise  to  execute  a  mortgage  in  future 
to  secure  a  debt  that  day  made  is  not  a 
simultaneous  act  Besides,  to  substitute  the 
promise  for  the  act  of  executing  the  mort- 
gage would  allow  a  debtor,  In  contemplation 
of  insolvency,  to  make  the  preference  that  It 
was  the  object  of  the  statute  to  prevent 
See  Ahem  v.  White,  39  Md.  400.  I  confess 
that  my  first  impression  was  that,  as  thA 
loan  bettered  the  estate  of  Bryan,  and  as  a 
mortgage  would  have  been  good  if  executed 
when  the  loan  was  made^  and  as,  befoie  aiiy 
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creditor  bad  fixed  lien  by  execution  on  Bry- 
an's property,  tbe  mortgage  was  executed.  It 
ongbt  to  be  good.  But,  first,  there  Is  the 
letter  of  the  act  requiring  the  loan  and  mort- 
gage to  be  contemporaneous;  and,  second, 
any  other  construction  would  open  wide  the 
door  to  defeat  the  good  designed  by  the 
statute  by  allowing  oral  evidence  of  a  prom- 
ise to  make  a  mortgage.  It  gives  fraud  and 
peijury  a  chance  to  do  their  work.  We  must 
give  the  act  a  construction  which  will  best 
protect  the  business  world,  and  It  is  apparent 
that  safety  to  business  will  be  promoted  by 
the  construction  we  glY&  Therefore  we  hold 
that  said  mortgage  has  no  preference  over 
other  debts.  But  we  hold  the  decree  erro* 
neous  In  allowing  debts  not  existing  at  the 
date  of  Feely's  mortgage,  because  the  statute 
says  that  the  Insolvenfs  property  shall  go 
pro  rate  to  "all  the  debte  of  such  Insolyent 
existing  at  the  time  such  transfer  or  charge 
Is  made."  What  possible  equity  can  a  sub- 
sequent creditor  haye  to  complain  of  the 
mortgage,  unless  kept  oif  the  record?  All 
the  debts,  so  far  as  the  report  shows,  are 
dated  after  the  mortgage;  but  perhaps  and 
likely  some  of  the  judgmente  were  on  debte 
antedating  the  mortgage.  The  answer  al- 
leging they  antedated  the  mortgage  was  de- 


It  Is  said  that  there  is  error  In  the  decree 
In  that  It  decreed  shares  in  the  fund  to  peo^ 
pie  who  did  not  atteck  the  mortgage.  Only 
three  creditors  filed  an  answ^  attecklng  the 
mortgage,  but  a  number  of  others  were  re- 
ported as  creditors  of  Bryan  by  the  commis- 
sioner. They  did  not  otherwise  appear.  But 
it  has  been  held  that,  when  a  case  Is  before 
a  oonimlssioner  to  asc^tein  debts,  a  creditor 
may  there  Informally  present  his  claim, 
tiioagh  not  a  formal  parly,  and  thereby  he 
becomes  an  Informal  party.  He  thereby  asks 
relief,  and  he  can  appeal.  Hogg's  Bq.  Prln. 
CK14;  Wilson  y.  Garrico,  50  W.  Va.  336,  40 
&  E.  439;  Dunfee  y.  Childs,  45  W.  Ya.  155, 
80  S.  B.  102;  Woodyard  y.  Polsl^,  14  W. 
Va.  211;  Bilmyer  y.  Sherman,  23  W.  Ya.  656. 
Obeerye  that  the  stetute  allows  him  to  come 
in  at  any  time  before  final  decree.  By  so 
coming  in  without  petition  he  subjecte  him- 
self to  the  Jurisdiction  of  the  court,  and  will 
by  decree  be  made  to  share  the  burden  of 
costs,  whether  he  agrees  to  do  so  or  not 
So  coming  In  Is  a  sufficient  atteck  on  the 
preference. 

The  answer  attecklng  the  mortgage  was 
filed  more  than  four  months  after  the  rec- 
ordation of  the  mortgage,  and  was  thus  too 
late;  but  there  was  no  exception  to  that 
matt^  of  It  attecklng  the  mortgage.  The 
answer  makes  no  parties,  and  is  not  fOTmal 
as  an  answer  calling  for  afiSrmatiye  relief, 
yet  Is  substentially  sufficient  as  such  and« 
liad  there  been  a  plea  of  limitetlon  to  that 
matter  of  it,  or  an  exception,  it  would  haye 
been  error  to  decree  on  that  matter. 

Haying  come  to  the  conclusion  that  there 
Is  reyersible  error,  I  run  against  the  ques- 


tion of  Jurisdiction,  ss  we  must  haye  Jurisdic- 
tion to  Justify  a  reyersal.  No  one  of  the" 
creditors  except  Feely  gete  a  sum  out  of  the 
fund  amounting  to  |100.  Added,  they  amount 
to  more  than  that  sum.  Can  they  be  added 
together  for  Jurisdiction?  The  debtci  are  dis- 
tinct, haye  no  unity;  but  combined  they 
teke  from  Feely  more  than  the  sum  of  $100. 
**Seyeral  and  separate  Intereste  of  different 
appellees  cannot  be  united  so  as  to  make  up 
the  Jurisdictional  amount,  where  such  par- 
ties could  not  haye  united  their  intereste  if 
a  recoyery  had  been  had  against  them.  Nei- 
ther oodefendante  nor  coplaintiffs  can  unite 
their  separate  and  distinct  intereste  for  the 
purpose  of  giylng  appellate  Jurisdiction." 
'^Separate  Judgmento  cannot  be  added  to  giye 
Jurisdiction.  Though  the  legal  question  may 
be  the  same,  the  Judgmente  are  distinct" 
2  Gyc.  560,  567;  Henderson  y.  Wadsworth, 
115  U.  S.  276,  6  Sup.  Ot  40,  20  L.  Ed.  377. 
Henderson  y.  Wadsworth  applies  the  rule 
to  both  sides.  "In  suite  to  enforce  separate 
liens  it  is  the  seyeral  amounte  of  each  claim, 
not  the  aggregate  sum  of  all  in  one  suit, 
which  determine  the  Jurisdictional  amount 
The  appellate  court  cannot  acquire  Jurisdic- 
tion by  uniting  on  an  appeal  two  Judgmente 
wholly  separate  and  distinct"  1  Ency.  PI. 
&  Pr.  725.  Upon  these  principles  it  wad 
held  that  if  seyeral  daimteg  undor  a  trust 
deed  suing  the  trustee  for  a  settlement  obtein 
a  decree  directing  him  to  pay  each  a  separate 
sum,  where  the  decree  failed  to  charge  him 
with  an  item  oyer  $100,  there  was  no  Jurisdic- 
tion for  appeal  though  the  sums  would  ag- 
gregate oyer  $100.  Fleshman's  Adm'r  y. 
Fleshman,  34  W.  Ya.  d42,  12  S.  E.  713.  Sey- 
eral Judgment  creditors  brought  a  suit  to  sell 
land  to  pay  them,  which  was  dismissed,  and 
they  were  refused  right  to  add  their  Judg- 
ments. Umbarger  y.  Watts,  25  Grat  167. 
If  the  landowner  had  appealed  in  case  the 
Judgmente  had  been  decreed  against  his 
land,  the  same  result  would  huye  followed. 
Wherein  Is  this  case  otherwise?  Trae,  sey- 
eral hundred  dollars  is  teken  from  Feely,  but 
each  creditor  has  taken  his  own  separate  sum 
from  him.  It  Is  a  contest  between  him  and 
that  creditor  as  to  that  sum.  The  suggestion 
contra  is  that  it  is  a  fnnd  which  is  the  bone 
of  contention.  So  would  it  be  as  to  the  land 
against  which  seyeral  Judgmente  are  decreed. 
In  Bank  y.  Stout,  113  U.  S.  684,  5  Sup.  Ct 
605^  28  L.  Ed.  1152,  a  bank  claimed  a  fund 
oyer  the  jurisdictional  amount,  and  seyeral 
creditors  sued  to  subject  the  fund,  and  sev- 
eral debte  were  decreed  to  be  paid  out  of  it 
On  appeal  by  the  bank  it  was  held  that  it 
could  not  combine  the  seyeral  amounte  de- 
creed against  the  fund  in  order  to  give  appel- 
late Jurisdiction.  There,  as  here,  the  bank 
denied  liability  for  the  fund,  claimed  it  as  its 
own,  and  the  debts  decreed  out  of  it  damaged 
it  more  than  the  Jurisdictional  sum  if  added. 
The  court  said:  "This  suit  was  not  for  the 
whole  fund,  but  only  for  the  complainant's 
pro  rate  share.    After  the  suit  was  begun, 
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the  intervenliig  creditors  were  allowed  to 
come  In  each  for  his  separate  share  of  the 
assets.  On  their  Intervention  the  case  stood 
precisely  as  It  would  If  each  creditor  had 
brought  a  separate  suit  for  his  separate  share 
of  the  fund.  The  decree  in  f aror  of  the  s^- 
era!  creditors  has  precisely  the  same  effect, 
for  the  purposes  of  an  appeal,  that  it  would 
have  had  if  rendered  in  such  separate  suits.** 
In  Seayer  y.  Bigelow,  5  Wall.  208»  18  L.  Ed. 
595,  several  creditors  with  separate  debts 
sou^t  to  set  aside  a  deed  as  fraudulent,  and 
their  bill  was  dismissed,  and  the  court  said 
they  had  separate  demands  which  could  not 
be  added.  In  Schwed  v.  Smith,  106  U.  S. 
188^  1  Sup.  Ct  221,  27  L.  Ed.  166»  creditors 
sued  to  set  aside  a  Judgment  and  subject  a 
fund  realized  by  execution  under  it,  and  the 
fund  was  by  decree  taken  from  the  party 
claiming  under  the  Judgment.  On  appeal  he 
was  not  allowed  to  aggregate  the  several 
sums  decreed  against  the  fund  for  Jurisdic- 
tion. That  is  this  case.  In  Gibson  y.  Shu- 
Mt,  122  U.  8.  84,  7  Sup.  Ot  1066,  80  L.  Ed. 
1063,  will  be  found  a  clear  discussion  of  this 
subject,  reviewing  and  discriminating  Su- 
preme Ck)urt  cases.  A  debtor  assigned  prop- 
erty to  secure  a  preferred  deb%  of  more  than 
$6,000,  and  then  for  creditors  generally,  and 
two  of  his  creditors  sued  in  separate  suits  to 
set  aside  the  preference,  and  a  decree  gave 
one  of  the  creditors  over  $5,000  and  to  the 
other  a  less  sum.  On  appeal  by  the  prefer- 
red creditor  tt  was  held  that  there  was  no 
jurisdiction  for  him  as  to  the  party  decreed 
less  than  $5,000,  but  as  to  the  other  there 
was.  So,  in  Rich  v.  Lambort,  12  How.  847, 
IS  L.  Ed.  1017,  a  libel  was  filed  by  several 
cargo  owners  against  a  vessel,  and  various 
sums  decreed  against  it;  some  more,  some 
less,  than  $2,000,  but  aggregating  $10,000. 
The  appeal  by  the  shipowner  was  dismissed 
as  to  those  appellees  decreed  less  than  the 
amount  for  Jurisdiction,  because  no  single 
libelant  was  decreed  the  Jurisdictional 
amount  So,  in  Oliver  v.  Alexander,  6  Pet 
148,  8  L.  Ed.  349,  where  a  number  of  seamen 
filed  a  libel  against  a  vessel,  and  each  was 
decreed  a  less  sum  than  required  for  Juris- 
dictipn,  the  case  was  dismissed,  and  an  addi- 
tion of  the  sums  refused.  It  was  said  that, 
although  the  libels  were  tn  form  Joint,  yet 
the  decrees  were  several.  So,  under  our 
statute  involved  in  this  case  any  number  of 
creditors  may  unite  in  a  suit  to  attack  a  pref- 
erence; still  that  does  not  unify  debts  that 
are  separate.  The  Joint  suit  is  the  only  rem- 
edy—only procedure— to  avoid  multiplicity  of 
suits  and  accumulation  of  costs.  In  Farmers' 
Loan  &  Trust  Co.  v.  Waterman,  106  U.  S.  266, 
1  Sup.  Ct  181,  27  L.  Ed.  115,  a  mortgage  was 
foreclosed  on  a  railroad,  and  the  purchasers 
took  it  subject  to  debts  of  intervening  cred- 
itors, and  appealed  from  a  decree  ordering 
them  to  pay  various  sums  amounting  in  all 
over  the  amount  for  jurisdiction,  and  the  ap- 
peal was  dismissed  as  to  those  who  had  not 
sums  decreed  up  to  that  amount    So,  in  Has* 


sail  V.  Wilcox,  115  U.  S.  598,  6  Sup.  Ot  189, 
29  L.  Ed«  504^  a  Uke  decision  was  made  where 
a  trustee  in  a  railroad  mortgage  appealed 
from  a  decree  in  favor  of  several  creditors. 
The  appeal  was  dismissed  as  to  those  recov- 
ering less  than  the  Jurisdictional  sum,  and 
retained  as  to  those  recovering  more.  In 
Ghamberlln  v.  Browning,  177  U.  S.  605,  20 
Sup.  Ct  820,  44  L.  Ed.  906,  creditors  of  Scott 
claiming  under  assignment  from  him  sought 
to  prevent  attaching  creditors  from  enforcing 
their  attachments,  and,  failing,  appealed: 
but  it  was  held  that  as  the  relief  sought 
against  the  attaching  creditors  was  "the  de- 
feat of  distinct  and  separate  claims  of  each 
attaching  creditor  so  far  as  It  affected  the 
real  estate  of  Scott  and  as  no  defendant  was 
asserting  a  claim  which  aggregated  the 
amount  required  to  confer  Jurisdiction  upon 
this  court  the  case  is  dismissed  for  want  of 
Jurisdiction."  These  cases  show  that  each 
debt  is  separate,  not  added.  For  these  rea- 
sons we  hold  that  there  is  no  Jurisdiction  to 
reverse  the  decree,  though  there  is  error  in 
it  I  might  have  avoided  discussion  of  other 
matters  than  Jurisdiction  had  this  question 
occurred  to  me  before  writing  upon  them; 
but  as  it  is  written,  though  it  may  be  thought 
to  be,  for  want  of  Jurisdiction,  not  binding 
authority,  yet  the  other  points  decided  reflect 
the  opinion  of  all  the  members  of  the  court, 
knd  therefore  will  be  published. 
Appeal  dismissed  for  want  of  Jurisdiction. 

DENT,  J.  (dissenting).  The  question  in 
controversy  here  and  in  the  circuit  court 
between  Feely  and  the  defendants  was  as 
to  whether  Feely's  debt  of  $1,100  was  en- 
titied  to  priority  over  the  other  debts  against 
the  estate  of  S.  J.  Bryan.  As  to  the  amount 
and  validity  of  the  several  debts  there  was 
no  question,  and  there  was  no  controversy 
in  regard  thereto.  The  defendants,  how- 
ever, attacked  the  plaintiff's  deed  of  trust 
as  a  fraudulent  preference  under  section  2, 
a  74,  of  the  Code  of  1899.  The  circuit  court 
so  held,  and  the  plaintiff  appeals. 

Said  section  2  provides  that  such  fraud- 
ulent preference  "shall  be  taken  to  be  for 
the  benefit  of  all  creditors  of  such  debtor." 
thus  making  it  a  common  source  of  titie  to 
all  of  them.  In  the  1st  En.  Plead.  &  Prac. 
721,  the  law  is  properly  stated  to  be  ''where 
several  parties  sue  Jointly  for  the  recovery 
of  money  or  property  claiming  under  one 
common  right  and  the  adverse  party  is 
wholly  unaffected  by  the  manner  in  which 
it  may  be  apportioned  In  case  of  recov- 
ery, it  is  the  aggregate  sum  of  their  sev- 
eral claims  which  determines  the  amount 
in  controversy."  In  the  present  case  Feely 
is  wholly  unaffected  by  the  manner  in  which 
the  fund  is  proportioned  among  the  credit- 
ors in  case  he  is  defeated.  He  claims  the 
whole  thereof  by  virtue  of  his  trust  deed, 
and  they  claim  his  trust  deed  is  a  fraudulent 
preference  as  to  them,  and  they,  under  the 
statute,  are  entitled  to  the  common  benefit 
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thereof.  The  statute  pennlts  and  compel! 
than  to  sue  Jointly,  not  as  a  matter  of  con- 
.  Tenlence,  but  because  It  confers  upon  them 
a  common  benefit  and  a  Joint  interest  A. 
creditor  may  not  sue  separately  to  get  the 
benefit  of  a  fraudulent  preference,  as  be  may 
sue  to  set  aside  a  fraudulent  conveyance, 
but  his  suit  is  for  the  common  or  Joint  benefit 
of  all  creditors.  The  yalidity  of  the  prefer- 
ence is  the  Joint  matter  of  controversy,  and, 
in  so  far  as  the  person  preferred  is  con- 
cerned, is  the  amount  of  his  lien,  and,  so  far 
as  the  other  or  attacking  creditors  are  con- 
cerned, is  the  Joint  amount  of  their  debts 
if  they  are  less  than  sufficient  to  cover  such 
preference,  and,  if  more  than  sufficient,  then 
the  preference  determines  the  amount  in 
controversy.  The  true  rule  is  laid  down  in 
2  Qyc.  669:  "Where  several  claim  under  the 
same  title,  the  validity  of  which  title  is 
necessarily  involved  in  the  determination  of 
the  cause,  the  appellate  court  will  have  Juris- 
diction notwithstanding  the  individual  claim 
of  no  one  of  the  plaintiffs  exceeds  the  Juris- 
dictional amount,  if  the  whole  amount  in- 
volved is  sufficient  And  if  the  appellees' 
right  to  sue  and  stand  in  Judgment  against 
appellants  In  a  contract  by  the  terms  of 
which  contract  more  than  the  Jurisdictional 
amount  is  involved.  Is  denied  by  appellants, 
this  constitutes  the  matter  in  dispute.  And 
where  the  amount  decreed  against  appellant 
<»nslst8  of  several  sums  in  favor  of  various 
appellees,  no  one  of  which  sums  would  come 
within  the  Jurisdictional  amount  and  the  ag- 
gregate of  which  amount  is  in  excess  of  the 
Jurisdictional  limit  it  is  held  the  defendant 
may  appeal.'*  The  amount  in  controversy 
here  Is  undoubtedly  the  amount  of  Feely's 
preferred  lien.  Its  validity  as  a  preference  be* 
ing  assailed  by  those  who  are  Jointly  in- 
terested in  its  overthrow,  and  who,  if  they 
succeed,  are  entitled  to  share  in  it  as  a  com- 
mon source  of  title.  The  statute  does  not 
avoid  it  but  holds  it  to  be  for  the  Joint  ben- 
efit of  all  the  creditors.  Kuner  v.  O'Nell,  39 
W.  Va.  515,  20  S.  E.  589;  Argand  Refining 
Company  v.  Qulnn.  89  W.  Va.  535.  20  S.  E. 
576;  Wolf  v.  McGugin,  37  W.  Va.  652,  16 
S.  BL  797. 

On  Rehearing. 
(AprU  1,  1901.) 

BRANNON,  J.  Upon  rehearing  the  ques- 
tion of  Jurisdiction  for  this  appeal  has  been 
carefully  reconsidered,  but  we  are  unable  to 
change  the  decision  that  there  is  no  Juris- 
diction for  the  appeal.  Feely*s  attorney 
seems  to  admit  that  if  the  litigation  is  not 
•one  between  Feely  and  Bryan,  there  is  no 
Jurisdiction,  and  he  therefore  seeks  to  sus- 
tain the  position  that  the  contest  is  only  be- 
tween them,  not  one  between  the  creditors 
•of  Bryan;  and,  assuming  tliis  premise,  he 
would  apply  the  ordinary  rule  between  plain- 
tiff and  defendant  in  money  demand— in  oth- 
er words,  between  Feely,  creditor,  and  Bry- 
jin,  debtor— and  say  that  it  is  the  amount 


claimed  by  a  plaintiff  creditor  against  a  ie- 
f  endant  debtor  which  giyes  Jurisdiction,  not 
what  the  plaintiff  recovers.  But  this  pre- 
mise is  not  correct  This  is  not  a  suit  be- 
tween Feely  and  Bryan.  Bryan  makes  no 
contention  against  Feely.  There  is  no  issue 
between  them.  The  contest  is  purely  one 
between  conflicting  creditors  of  Bryan. 
They  fight  for  the  bone.  Some  of  those  cred- 
itors levied  executions  on  the  chattels  on 
which  Feely  claimed  a  mortgage,  and  he  filed 
an  Injunction  against  those  executions,  based 
on  his  mortgage;  and  those  creditors  an- 
swer, and  seek  to  defeat  the  mortgage,  or 
at  least  defeat  its  preference  of  Feely's  debt 
and  get  their  proportions.  This  shows  it  to 
be  a  litigation  between  the  creditors. 

I  think  the  authorities  dted  in  the  first 
opinion  ample  to  deny  Jurisdictiim,  but  I 
will  add  some  further  ones.  A  boat  of  the 
B.  &  O.  B.  B.  Ck>.  collided  with  a  barge,  and 
the  owners  of  the  barge  and  its  cargo  sued 
the  boat  and  one  sum  was  decreed  the  own- 
er of  the  barge,  another  to  the  owner  of 
the  cargo.  The  court  held  that  the  owner  of 
the  boat  could  not  add  the  two  recoveries 
for  Jurisdiction.  Six  parte  Baltimore  &.  O. 
Co.,  106  U.  S.  5,  1  Sup.  Ct  35,  27  L.  Ed.  7S. 
The  distinction  between  cases  where  there 
may  and  may  not  be  aggregation  of  sums 
for  Jurisdiction  is  dravm  in  that  case.  Sup- 
pose any  one  of  the  creditors  In  this  case 
had  been  denied  hl9  debt  He  could  not  ap- 
peal. Neither  could  his  adversary.  The 
right  ought  to  be  mutual.  2  Cyc.  566;  Tup- 
per  V.  Wise,  110  U.  S.  896,  4  Sup.  a.  26.  26 
L.  Ed.  189;  Hawley  v.  Fairbanks,  108  U.  S. 
644,  2  Sup.  Ot  846,  27  L.  Ed.  820.  In  2  Cyc. 
569,  we  find  that:  ''Where  several  claim  un- 
der the  same  title,  the  validity  of  which  title 
is  necessarily  involved,  the  appellate  court 
will  have  Jurisdiction,  notwithstanding  the 
individual  claim  of  no  one  of  the  plaintiffs 
exceed  the  Jurisdictional  amount,  if  the 
whole  amount  involved  is  sufficient."  That 
does  not  apply  in  this  case.  Tliat  is  where 
the  plaintiffs  under  a  common  or  collective 
right  sue,  as  in  the  case  of  distributees  suing 
for  their  portions  of  the  personal  estate  of 
a  decedent  Shields  v.  Thomas,  17  How.  3, 
15  L.  Bid.  93.  Where  there  is  a  common  de- 
mand by  several  by  one  and  the  same  title, 
and  the  sum  recovered  goes  according  to 
their 'several  rights  in  distribution,  and  the 
adverse  party  is  not  Interested  in  the  distri- 
bution, that  is  the  case.  But  does  that  ap- 
ply to  a  case  where  different  persons  are 
claiming  different  debts  on  different  grounds, 
each  of  them  being  adverse  to  the  party  a 
several  ground?  "Where  several  plaintiffs 
claim  under  the  same  title,  and  the  determi- 
nation of  the  cause  involves  the  validity  of 
that  title,  and  the  whole  amount  exceeds 
$5,000,  this  court  has  Jurisdiction  as  to  all 
such  plaintiffs,  though  the  claim  of  none  ex- 
ceeds $5,000;  but  where  the  matters  in  dis- 
pute are  separate  and  distinct  and  are 
Joined  in  one  suit  for  convenience  or  econo- 
my, the  rule  Is  the  reverse  as  to  claims  not 
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exceedlAf  $5,000.**  N.  O.  Pacific  y.  Parker, 
143  U.  8.  4%  12  Supu  Ct  864,  36  U  Ed.  66. 
In  the  case  of  preferences  our  statute,  for 
convenience  and  economy,  to  end  all  claims 
in  one  suit,  allows  different  creditors  to  use 
one  suit  for  relief,  however  diverse  their 
claims  may  be;  but  that  is  matter  of  rem- 
edy, and  does  not  show  that  they  claim  un- 
der one  and  the  same  title.  In  this  case  the 
debts  were  separate,  not  bom  of  and  sup- 
ported by  a  common  title.  The  creditors 
claimed  against  and  over  Feely's  mortgage. 
That  mortgage  did  not  originate  or  sustain 
their  rights.  And  does  not  Fleshman*s 
Adm*r  v,  Fleshman,  34  W.  Ya.  342,  12  S.  E. 
713,  stand  contrary  to  the  above  citation 
from  2  Oyc?  In  this  case  each  creditor's 
debt  aggrieved  Feely  only  to  its  amount,  and 
that,  too,  s^arately.  Each  creditor  took 
firom  the  fund  only  his  amount.  Feely  does 
lose  more  than  $100.  So  does  the  Judg- 
ment debtor  lose  his  land  when  divers  Judg- 
ments, each  under  $100,  are  decreed  against 
it  So  the  party  charged  to  be  a  fraudulent 
vendee.  He  could  not  aggregate  the  debts 
decreed  against  him.  If  he  has  an  appeal, 
it  is  not  on  account  of  amount,  but  because 
the  case  involves  title  to  land.  If  there  be  a 
suit  to  annul  a  fraudulent  conveyance,  and 
divers  debts  are  decreed,  and  one  creditor 
appeals,  and  succeeds  in  reversal,  it  does  not 
affect  the  decree  as  to  other  creditors  not  ap- 
pealing, because  they  are  separate  debts. 
In  this  case  the  sums  decreed  to  the  credit- 
ors were  not  decreed  collectively,  or  because 
of  a  common  right.  Some  cases  may  be 
found  to  the  contrary.  We  do  not  see  that 
Hicks  V.  Roanoke,  94  Ya.  741,  27  8.  E.  696, 
is.  That  was  an  appeal  by  a  trustee  repre- 
senting a  fund.  The  whole  was  in  him, 
though  afterwards  to  be  distributed.  Free- 
man V.  Dawson,  110  U.  S.  264,  4  Sup.  Gt  94, 
28  L.  Ed.  141.  The  case  of  Winchester  v. 
Oolfelt,  27  Grat  777,  adds  the  amounts  de- 
creed against  the  debtor  for  Jurisdiction, 
but  in  the  later  case  of  Williams'  Adm'r  v. 
Cnark's  Representatives,  93  Ya.  690,  25  8.  E. 
1013,  the  opinion,  whilst  following  tliat  case, 
condemns  it  as  unsound,  and  approves 
Schwed  y.  Smith,  106  U.  8.  188,  1  Sup.  Gt 
221,  27  L.  Ed.  166,  cited  in  the  first  opinion. 

(66  W.  Va.  612) 

OLARK  et  al.  y.  IiAMBERT  et  al. 

(Supreme  Court  of  Appeals  of  West  Yirginla. 

April  1,  1904.) 

OONTRAGTa— CONSTBUCTION— DEED— AITKB- 

▲CQUIBEO  TITLE— BONA  FIDE  PUE- 

OHASEB— NOTICE. 

1.  Practical  constraction  of  contracts  is  that 
given  to  agreements  by  the  parties  themselves 
by  acts  subsequently  done  with  reference  to  the 
contracts.  To  such  exposition  of  contracts  the 
courts  pay  high  regard,  and  will  effectuate  it  if 
they  can  do  so  consistently  with  the  rules  of 
law. 

2.  If  one  conveys  land  with  general  warranty* 
which  at  the  time  he  does  not  own,  or  the  title 
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to  which  is  defective,  but  he  afterwards  acquires 
good  title  to  the  same,  such  acquisition  inures 
to  the  benefits  of  his  grantee. 

3.  Where  a  subsequent  purchaser  has  actual 
notice  that  the  propertv  in  question  was  incum- 
bered, or  affected,  he  is  charged  constructively 
with  notice  of  all  of  the  facts  and  instruments,, 
to  the  knowledge  of  which  he  would  have  been 
led  by  an  inquiry  into  the  incumbrance  or  other 
circumstances  affecting  the  property,  of  which 
he  had  notice. 

4.  One  who  claims  the  protection  of  a  court 
of  equity  as  a  bona  fide  purdiaser  must  show 
that  he  had  acquired  the  legal  title  before  notice 
or  knowledge  of  facts  equivalent  to  notice. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court;  McDowell 
County;  J.  M.  Sanders,  Judge. 

Action  by  B.  W.  Clark  and  others  against 
G.  W.  Lambert  and  others.  Judgment  for 
plaintiffs^  and  defendants  appeal.    Afi3rmed. 

R.  C.  &  B.  McClaugherty  and  Ploumoy, 
Price  &  Smith,  for  appellanta  A,  W.  Rey- 
nolds and  J.  8.  Clark,  for  appellees. 

MILLER,  J.  Appellant  George  W.  Lam- 
bert appeals  from  a  final  decree  made  and 
entered  against  him  and  David  G.  Sayers  by 
the  circuit  court  of  McDowell  county  on  the 
12th  day  of  December,  1901,  in  the  chancery 
cause  of  E.  W.  Clark  and  others,  trustees, 
against  them.  The  cause  was  formerly  in 
in  this  court  upon  an  appeal  (ClarJc  et  al.  y. 
Sayers  et  al..  48  W.  Va.  33,  35  8.  E.  882),  and 
the  decrees  then  appealed  from  were  revers- 
ed, without  prejudice  to  either  party;  and 
the  cause  was  remanded  to  the  circuit  court, 
with  leave  to  both  i>artie8  to  amend  their 
pleadings  and  proof  in  accordance  with  the 
truth,  that  there  might  be  a  fair  and  final 
determination  of  the  controversy  between 
the  litigants. 

The  decree  complained  of  here  is;  in  part, 
that  the  deed  from  defendant  D.  G.  Sayers 
to  the  defendant  George  W.  Lambert,  bear- 
ing date  of  the  24th  day  of  November,  1891, 
conveying  one-third  undivided  interest  in  the 
tract  of  3,226  acres  of  land  referred  to  in  the 
cause,  be  set  aside  and  annulled  as  frandu- 
.lent,  and  as  a  cloud  upon  the  title  of  plain- 
tiffs to  said  tract  of  3,226  acres  of  land;  tiiat 
the  estoppel  arising  from  the  covenants  con- 
tained in  the  deed  from  the  defendant  D.  G. 
Sayers  and  others  to  Joseph  I.  Doran,  dated 
November  17,  1882,  referred  to  in  the  cause, 
be  enforced  against  said  D.  G.  Sayers;  that 
said  Sayers  shall  convey  by  deed  to  the  plain- 
tilf  s,  or  to  such  person  or  corporation  as  they 
shall  direct,  all  of  the  title  to  one-third  undi- 
vided interest  of  the  said  tract  of  3,226  acre» 
of  land,  the  title  to  which  was  derived  by 
compromise,  purchase,  and  conveyance  from 
the  heirs  of  Joseph  Jackson,  Jr.;  and  that 
said  Sayers  and  Lambert  be  perpetually  en- 
Joined  from  asserting  or  disposing  of  their 
claims  of  title  to  one-third  of  said  8,228 
acres  of  land  under  the  said  compromise  and 
conveyance  from  the  heirs  of  Joseph  Jack- 
son, Jr.,  and  under  the  said  deed  from  Sayera 
to  Lambert. 

The  material  facts  in  the  caae^  briefly 
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•Cmtad,  are  ai  followi:  By  patent  of  tbe 
eommoDwealth  of  Virginia,  bearing  date  on 
the  l8t  day  of  December,  1854,  there  was 
granted  unto  George  W.  O.  Brown,  Samnel 
L.  Graham,  and  Joseph  Jackson,  Jr.,  a  cer- 
tain tract  of  land,  containing  8,226  acres,  ly- 
ing in  Tazewell  county,  Va.  (now  McDowell 
county,  W.  Va.),  on  the  waters  of  Sand  Lick 
creek,  and  on  the  waters  of  Spice  creek,  on 
the  Laurel  branch  and  other  small  branches, 
but  mostly  on  Sand  Lick  creek,  all  being  wa- 
ters of  Tug  rlTor,  adjoining  a  tract  of  Wm. 
P.  Cecil  of  862  acres,  a  tract  of  James  B. 
Harman  of  150  acree^  and  adjoining  a  survey 
of  James  B.  Harman  of  181  acres,  which 
tract  la  bounded  as  follows:  Beginning  at 
two  chestnut  oaks  by  a  cliff  of  rocks  on  the 
east  side  of  Sand  Lick  ridge,  about  20  yards 
from  the  top  of  said  ridge  on  Spice  waters,  a 
comer  of  Wul  P.  Cecil's  882-acre  tract,  etc. 
No  partition  of  this  tract  of  land  appears  to 
have  ever  been  made  by  and  between  the 
said  patentees  thereof;  but  the  land  was  en- 
tered on  the  landbooks,  and  charged  with 
the  taxes  thereon  in  their  several  and  re- 
spective names,  as  follows,  to  wit,  1,075  acres 
thereof  being  charged  to  each,  and  assessed 
with  the  taxes  thereon  in  his  individual 
name.  By  conveyances  subsequent  to  said 
patent,  the  title  of  the  Brown  undivided 
third  interest  in  said  land  became  vested  in 
Mary  Ladd,  and  the  Graham  undivided 
third  interest  became  vested  in  Joseph  Mul- 
lins.  The  land  was  entered  on  the  landbook, 
and  charged  with  taxes  thereon  as  follows: 
liary  Ladd,  1,075  acres;  Joseph  Mullins, 
1,075  acres;  and  Joseph  Jackson,  Jr.,  1,075 
acres. 

The  Mary  Ladd  1,075-aere  -part  was  re- 
turned delinquent  for  the  nonpayment  of  the 
taxes  thereon,  and  sold  to  said  D.  G.  Sayers. 
The  clerk  of  the  county  court  of  said  county 
of  McDowell,  by  his  deed  bearing  date  on 
tbe  17th  day  of  September,  1881,  executed 
and  delivered  to  said  D.  G.  Sayers  (by  the 
name  of  David  G.  Sayers)  a  deed  in  which  it 
is,  among  other  things,  recited  that  on  the 
8th  day  of  November,  1877,  at  a  sale  of  the 
real  estate  theretofore  returned  delinquent 
for  the  nonpayment  of  the  taxes  due  thereon 
in  the  said  county  of  McDowell,  said  Sayers 
became  the  purchaser  of  a  tract  of  land  of 
1,075  acres^  being  one  undivided  one-third 
part  of  8,225  acres  in  said  county  which  for- 
merly belonged  to,  and  was  returned  delin- 
quent in  the  name  of,  Mary  Ladd,  for  the 
nonpayment  of  the  taxes  due  thereon  for  the 
year  1876.  The  description  of  the  land  as 
given  in  the  said  deed  is  the  same  as  that 
contained  in  the  patent  hereinbefore  recited. 
The  deed  further  recites  that  the  tract  of 
land  as  described  and  bounded  contains  in  all 
8,226  acres,  of  which  1,075  aciee^  being  the 
one  undivided  third  part  thereof,  was  sold 
and  thereby  conveyed,  be  the  same  more  or 
less.  Said  deed  is  recorded  in  Deed  Book 
No.  5,  at  page  353,  in  the  office  of  the  clerk 
of  the  county  court  of  said  county. 


By  his  deed,  bearing  date  <m  the  22d  day 
of  September,  1881,  similar  in  form  to  the 
above-mentioned  deed,  except  as  to  the  name 
of  the  delinquent  owner  designated  therein, 
the  said  clerk  also  conveyed  to  said  Sayers 
another  tract  of  1,075  acres,  which  formerly 
belonged  to,  and  was  returned  delinquent  in 
the  name  of,  Joseph  Mullins,  for  the  nonpay- 
ment of  the  taxes  due  thereon  for  the  year 
1878^  and  was  purchased  by  said  Sayers  at  a 
sale  thereof  for  said  taxes  on  the  4th  day  of 
November,  1879.  This  deed  is  also  recorded 
in  Deed  Book  No.  5,  at  page  355.  The  entire 
tract  of  land  is  bounded  therein,  and  de- 
scribed as  conteining  in  all  3,225  acres,  of 
which  1,075  acres,  being  the  one  undivided 
one-third  part  thereof,  was  sold  as  aforesaid, 
and  thereby  conveyed  to  Sayers.  By  deed 
executed  by  David  G.  Sayers  and  wife,  Hen- 
ry Harrison  and  wife,  and  John  Graham,  Jr., 
to  Joseph  I.  Doran,  bearing  date  on  the  27th 
day  of  October,  1881,  the  grantors  therein 
conveyed  unto  Doran  three  several  tracts  of 
land  situated  in  McDowell  county,  on  the 
dividing  ridge,  Horsepen  creek,  and  Big 
creek,  one  of  ^em  containing  820  acres,  be- 
ing the  same  tract  of  land  conveyed  by  the 
clerk  of  the  county  court  of  McDowell  coun- 
ty to  Sayers  by  deed  dated  August  31,  1881, 
and  recorded  in  McDowell  county  in  Deed 
Book  No.  5,  at  page  335;  one  other  of  them 
containing  820  acres,  being  the  same  land 
which  the  said  clerk,  by  deed  dated  Sep- 
tember 1,  1881,  recorded  in  Deed  Book  No.  5, 
at  page  332,  granted  and  conveyed  unto  said 
Sayers;  and  the  other  of  them,  containing 
1,075  acres,  being  an  undivided  one-third  part 
of  said  tract  of  3,225  acres,  and  being  the 
same  tract  of  land  which  the  clerk  as  afore- 
said, by  deed  dated  September  22,  1881,  re- 
corded in  Deed  Book  No.  5,  at  page  355, 
granted  and  conveyed  to  Sayers.  The  deed 
then  says:  "And  the  said  David  G.  SayerR 
has  heretofore  sold  an  undivided  moiety  or 
half  part  of  said  three  tracts  of  land  to  said 
Henry  Harrison,  and  the  said  David  G.  Say- 
ers and  Henry  Harrison,  in  and  by  a  certain 
instrument  of  writing  bearing  date  the  27tb 
day  of  August,  1881,  agreed  to  sell  said  three 
tracts  of  land  to  the  said  John  Graham,  Jr., 
and  the  said  Henry  Harrison  and  wife  and 
John  Graham,  Jr.,  have  united  with  the  said 
David  G.  Sayers  and  wife  in  this  present 
deed  for  the  purpose  of  vesting  a  perfect  title 
in  fee  simple  in  and  to  said  premises  in  the 
said  Joseph  I.  Doran."  This  deed  is  recorded 
in  Deed  Book  No.  5,  at  page  399  et  seq. 

On  the  4th  day  of  March,  1882,  by  their 
deed  of  that  date,  said  David  G.  Sayers  and 
wife  conveyed  to  J.  H.  Divine  "all  the  fol- 
lowing described  real  estate  lying  and  being 
in  the  county  of  McDowell,  on  Sand  Lick,  a 
tributary  of  Tug  Fork  of  Tug  river,  being 
one  undivided  one-third  part  of  3,225  acres 
conveyed  to  D.  G.  Sayers  on  the  17th  day  of 
September,  1881,  by  John  F.  Johnson,  clerk  of 
the  county  court  of  McDowell  county,  by 
deed  which  is  duly  recorded  tn  the  cler>:'a 
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office  of  mid  county  In  Deed  Book  No.  6^  at 
page  853.  Said  land  adjoins  a  tract  of  602 
acres  of  W.  P.  Cecil,  and  a  tract  of  150  acres 
of  James  B.  Harman,  and  for  a  more  particu- 
lar description  of  said  land  reference  is  made 
to  said  deed  made  by  said  Johnson,  contain- 
inf  1,075  acres,  more  or  less,  and  being  an 
undivided  third  part  of  said  8,225  acres  as 
aforesaid,"  etc. 

On  the  6th  day  of  November,  1882,  John 
F.  Johnson,  clerk  of  the  county  court  of  Mc* 
Dowell  county,  by  his  deed  of  that  date, 
which  was  admitted  to  record  on  the  28th 
day  of  December,  1888,  and  was  recorded  in 
Deed  Book  No.  7,  at  page  7,  In  said  clerk's 
office,  granted  to  said  Sayers  the  tract  of 
1,075  acres,  being  one  undivided  one-third 
part  of  8,225  acres  which  formerly  belonged 
to,  and  was  returned  delinquent  in  the  name 
of,  Joseph  Jackson,  Jr. 

On  the  17th  day  of  November,  1882,  said 
Sayers  and  wife,  and  Henry  Harrison  and 
wife^  for  the  consideration  of  |1,612.50,  of 
which  $806.26  was  paid  in  cash,  the  residue 
to  be  paid  in  12  months  thereafter,  and  for 
which  balance,  to  wit,  |>806.25,  a  lien  was 
reserved  upon  the  land,  by  their  deed  of  that 
date  granted  and  conveyed  to  said  Joseph 
I.  Doran  "all  that  certain  tract  piece,  or 
parcel  of  land  situate  on  Sand  Lick,  a  tribu- 
tary of  the  Tug  Fork  of  Sandy  river,  adjoin- 
ing a  tract  of  Wm.  P.  Cedl  of  662  acres,  ad- 
joining a  tract  of  James  B.  Harman  of  150 
acres,  and  adjoining  a  survey  of  James  B. 
Harman  of  181  acres,  and  boimded  as  fol- 
lows, to  wit:  Beginning  at  two  chestnut 
oaks,"  etc.  (setting  out  the  boundaries  of  the 
8,226  acres  as  given  in  said  patent),  "being 
the  same  tract  of  land  one  undivided  one- 
third  part  of  which  (was)  taken  as  having 
been  returned  delinquent  in  the  name  of 
Mary  Ladd  for  the  nonpayment  of  taxes  due 
thereon  for  the  year  1876,  and  sold  at  the 
door  of  the  courthouse  of  said  McDowell 
county  on  the  6th  day  of  November,  1877,  to 
the  said  David  G.  Sayers,  to  whom  John 
F.  Johnson,  Bsq.,  clerk  of  the  county  court 
of  said  county,  made  a  deed,  bearing  date 
September  17,  1881,  since  recorded  in  Deed 
Book  No.  5,  at  page  353;  and  another  un- 
divided one-third  of  which  was  taken,  as  hav- 
ing been  returned  delinquent  for  the  nonpay- 
ment of  the  taxes  thereon  for  the  year  1878^ 
as  the  property  of  Joseph  Mullins,  and  sold 
at  the  door  of  the  courthouse  of  said  county 
on  the  4th  day  of  November,  1879,  to  the 
said  David  Q.  Sayers,  to  whom  the  said  John 
F.  Johnson,  clerk  as  aforesaid,  made  a  deed, 
bearing  date  September  22,  1881,  which  has 
since  been  recorded  In  Deed  Book  No.  5,  at 
page  856.  And  the  said  David  G.  Sayers  has 
since  sold  to  the  said  Henry  Harrison  one 
undivided  one-half  of  said  undivided  two- 
thirds  of  said  tract  of  land,  but  has  never 
made  to  him  a  deed  therefor,  and  for  that 
reason  the  said  Henry  Harrison  and  wife 
now  join  in  the  present  deed,  with  the  said 
David  6.  Sayers,  for  the  purpose  of  divest- 


ing th^r  equitable  tltie  to  said  land."  This 
deed  is  recorded  in  Deed  Book  Na  6^  at  page 
40  et  seq. 

The  said  David  G.  Sayers  and  Heur^  Har- 
rison, in  and  by  their  said  deed,  covenanted 
that  they  would  warrant  generally  the  lands 
thereby  conveyed,  that  they  had  the  right 
to  convey  the  same  to  the  said  party  of  the 
second  part,  that  the  said  party  of  the  second 
part  should  have  quiet  possession  of  the  said 
land,  that  they  would  execute  such  further 
assurances  as  might  be  requested,  and  that 
they  had  done  no  act  to  incumber  the  same. 

By  their  deed  bearing  date  on  the  24th 
day  of  November,  1891,  Sayers  and  wife 
granted  to  appellant  George  H.  Lambert  in 
fee,  with  covenants  of  special  warranty,  one- 
third  undivided  interest  in  all  that  certain 
tract  of  land  situate  in  the  county  of  Mc- 
Dowell, on  the  waters  of  Sand  Lick  creek. 
Spruce  creek,  and  Laurel  branch,  but  mostly 
on  Sand  Lick  creek,  tributaries  of  Tug  river, 
containing  in  quantity  3,226  acres,  and  being 
the  same  tract  of  land  granted  by  letters 
patent  of  the  commonwealth  of  Virginia  on 
the  Ist  day  of  December,  1864,  to  G.  W.  G. 
Brown,  Samuel  L.  Graham,  and  Joseph  Jack- 
son, Jr.,  the  tract  of  land  thereby  conveyed 
being  the  one-third  undivided  interest  in  said 
8,226-acre  tract,  and  being  the  same  undi- 
vided interest  in  said  land  which  had  been 
conveyed  to  said  Sayers  by  Francis  H.  Jack- 
son, Josephine  Jackson,  and  June  F.  Jackson, 
children  and  heirs  at  law  of  Joseph  Jackson, 
Jr.,  deceased,  by  deed.  The  deed  last  above 
referred  to  was  executed  by  the  said  Jacksons 
to  Sayers,  bears  date  on  the  2l8t  day  of 
October,  1891,  and  recites  that,  whereas  th^e 
was  then  pending  in  the  circuit  court  of 
McDowell  county  three  several  chancery 
suits  instituted  by  said  June  F.  Jackson, 
Francis  H.  Jackson,  and  Josephhie  Jackson, 
respectively,  against  said  Sayers,  the  object 
of  each  of  which  suits  was  to  set  aside,  va- 
cate, and  annul  a  certain  tax  sale  of  the  land 
thereinafter  mentioned,  at  which  sale  said 
Sayers  became  the  purchaser  thereof,  and 
to  annul  and  set  aside  the  deed  for  said  land 
which  had  been  made  to  said  Sayers  by  the 
clerk  of  the  county  court  of  McDowell  coun- 
ty in  pursuance  of  said  tax  sale  (thereby 
meaning  and  referring  to  the  tax  sale  and  the 
tax  deed  hereinbefore  mentioned,  bearing 
date  on  the  6th  day  of  November,  1882),  and 
that  the  matters  in  controversy  between  the 
parties  in  said  suits  had  been  compromised. 
The  deed  further  states  that  the  said  Joseph 
Jackson,  Jr.,  patentee,  was  the  father  of  the 
said  grantors  in  the  deed,  that  they  derived 
title  to  said  land  from  their  said  father  by 
descent,  and  that  they  will  warrant  specially 
the  said  undivided  third  part  of  said  3,226 
acres  so  conveyed  by  them. 

There  is'  also  in  the  record  a  deed  made 
by  Joseph  Mullins  to  Joseph  I.  Doran,  bear- 
ing date  on  the  15th  day  of  July,  1884.  by 
which  said  Mullins  granted  and  released  all 
his  claims  in  and  upon  said  tract  of  3,226 
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acres  of  land  to  Doran.  The  deed  contains 
thla  clause:  ''The  interest  or  claim  intended 
to  be  hereby  conveyed,  and  without  any  re- 
conrse  whatever  on  said  Joseph  Mnlllns,  be- 
ing the  one  ondivided  third  thereof  convey- 
ed hy  Samuel  L.  Qraham  and  wife  to  Joseph 
Mullins  by  deed  of  the  date  of  the  27th  day 
of  February,  1868.  •  •  •  And  being  the 
same  land  mentioned  and  described,  and  the 
same  interest  of  daim  conveyed  in  the  deed 
from  D.  G.  Sayers  and  wife  and  H.  Harrison 
and  wife  to  Joseph  I.  Doran  of  date  of  No- 
vembtf  17, 1882,  and  of  record  in  said  clerk's 
office^  in  Deed  Book  a  pages  40,  41*  42,  and 
43." 

The  original  bill,  bill  of  review,  amended 
and  supplemental  bill,  and  bill  of  revivcxr 
filed  in  the  cause  by  plaintiffs,  state  all  of 
the  foregoing  facts  and  many  others.  It  is 
shown  hy  the  record,  and  conceded  by  coun- 
sel, that  the  appellees,  plaintiffs  below,  have 
title  to  all  of  said  mtire  tract  (which  is  In 
some  of  the  papers  described  as  3,225  and  In 
otiiers  3,226  acres),  except  such  claim  or  title 
thereto  as  appellant  Lambert  may  have  un- 
der the  said  deed  of  Sayers  and  wife  to  him 
bearing  date  on  the  24th  day  of  November, 
1891.  The  present  controversy  between  the 
parties  seems  to  be  as  to  the  true  meaning 
and  legal  effect  of  the  said  deed  of  Sayers 
and  wife,  and  Harrison  and  wife,  to  Doran, 
bearing  date  on  the  17th  day  of  November, 
1882. 

Appellees  contend  that  this  last-mentioned 
deed  conveyed  to  Doran  the  Jackson  third, 
or  1,075  acres,  of  said  8,220^cre  tract,  while 
appellant  Lambert  claims  that  it  did  not  and 
does  not  convey  said  Jackson  third  or  inter- 
est, but  that  the  third  conveyed  to  Doran 
thereby  was  and  is  either  the  Ladd  or  the 
MulUns  Interest  As  before  stated  herein,  on 
the  4th  day  of  March,  1882,  less  than  tamr 
months  after  the  execution  of  said  deed  to 
Doran,  Sayers  and  wife  conveyed  to  Divine 
the  Brown-Ladd  Interest  in  the  whole  tract 
It  im  not  likely  that  Sayers  at  that  time  had 
overlooked  the  fact  that  he  had  executed  the 
deed  to  Doran  as  aforesaid.  It  cannot,  with 
much  semblance  of  reason,  be  said  that  the 
deed  last  mentioned  was  Intended  by  Sayers 
to  conrey,  or  that  It  did  conv^,  the  Oraham- 
Mnllins  Interest  to  Divine.  Besides,  the  deed 
of  Sayers  and  Harrison  and  their  wives,  re- 
spectively, and  Graham,  to  Doran,  of  Octo- 
ber 27,  1881,  refers  to  and  grants  the  1,075 
acres  conveyed  to  Sayers  by  the  clerk  of  the 
county  court  by  deed  of  Septemb^  22,  1881, 
which  Is  recorded  in  Deed  Book  No.  5,  at 
page  895.  Thus,  it  is  fixed  beyond  question 
that  the  Interest  In  the  3,226  acres  conveyed 
by  this  last-mentioned  deed  is  the  Graham- 
Hulllns  third.  It  is  also  shown  by  this  deed 
that  before  its  execution  Sayers  had  sold  to 
Harrison  an  undivided  half  interest  In  said 
three  tracts,  to  wit  820,  820,  and  1,075  acres, 
respectively,  and  that  Sayers  and  Harrison 
Had  by  their  writing  bearing  date  on  the  27th 
day  of  August  1881,  agreed  to  sell  said  three 


tracts  last  mentioned  to  Graham.  This  ex- 
plains why  said  Harrison  and  Graham  Joined 
Sayers  in  the  deed,  and  It  also  disposes  of  the 
one-half  interest  of  Harrison  in  one  of  the 
two  undivided  thirds  or  Interests  in  said  tract 
of  3,226  acres,  bought  by  him  from  Sayers, 
hereinafter  referred  to. 

In  the  deed  of  Sayers  and  Harrison  and 
their  wives,  respectively,  to  Doran,  bearing 
date  on  the  17th  day  of  November,  1882,  one 
undivided  third  of  the  entire  tract  is  granted 
to  Doran.  In  order  to  Identify  the  land  thus 
conveyed,  the  boundaries  <tf  the  3,226  acres 
are  set  out  In  the  deed.  Then  it  is  stated 
therein  that  It  is  the  same  tract  from  which 
was  taken,  and  sold  for  nonpayment  of  taxes 
due  thereon,  the  Mary  Ladd  interest  or 
tbird;  that  another  third,  to  wit  the  Mullins 
Interest,  had  also  been  sold  for  delinquent 
taxes  thereon;  and  that  both  of  said  inter- 
ests had  been  conveyed  by  deeds  to  Sayers, 
the  purchaser  thweof,  giving  the  dates  of 
said  last  two  mentioned  conveyances.  The 
Interest  thus  fixed  and  conv^ed  by  Sayers 
and  wife  and  Harrison  and  wife  to  Doran  by 
their  last-mentioned  deed  Is  the  Jackson  one- 
third  interest  In  the  entire  tract  This  deed, 
after  referring  to  the  sales  and  deeds  and  the 
recordation  thereof  to  Sayers  as  aforesaid, 
further  recites  that  said  David  G.  Sayers  has 
since  sold  to  said  Henry  Harrison  one  undi- 
vided one-half  of  said  undivided  two-thirds 
of  said  tract  of  land,  but  never  made  to  him 
a  deed  therefor,  and  for  that  reason  the  said 
Henry  Harrison  and  wife  Join  in  the  present 
deed  with  the  said  David  G.  Sayers  for  the 
purpose  of  divesting  their  equitable  title  to 
said  land.  The  above  language  Indicates  that 
after  Sayers  had  obtained  from  the  clerk 
deeds  for  the  Ladd  and  Mullins  interests  in 
said  land,  and  before  the  date  of  the  last- 
mentioned  deed— November  17,  1882— Sayers 
had  sold  one  undivided  half  of  said  two  undi- 
vided thirds  to  Harrison.  Sayers  at  that  time 
had  also  procured  his  tax  deed  of  November 
6^  1882,  for  the  Jadcson  Interest  He  had  be- 
fore that  date,  on  the  4th  day  of  March,  1882, 
sold  and  conveyed  the  Ladd  interest  to  Di- 
vine, without  the  Joinder  of  Harrison  in  the 
deed  therefor  to  Divine* 

The  three  several  Interests  in  the  land  had 
not  been  partitioned,  allotted,  or  designated. 
At  that  time— November  17, 1882— but  one  of 
said  undivided  thirds  remained  unconveyed 
by  Sayers.  Harrison  had  already,  with  Say- 
ers, conveyed  to  Doran  his  undivided  half 
Interest  in  the  Mullins  undivided  one-third 
of  said  tract  of  land.  He  was  entitled  to  a 
one-half  interest  in  one  other  undivided  third 
of  said  entire  tract  There  being  none  other 
than  the  Jackson  interest  remaining  uncon- 
veyed, Harrison  was  entitled  to  his  one  half 
Interest  therein.  F<»r  that  reason,  it  seems, 
he  Joined  with  Sayers  in  the  deed  of  Novem- 
ber 17,  1882. 

By  adopting  this  view,  we  take  the  practi- 
cal construction  put  upon  the  whole  transac- 
tion by  the  parties  themselves.   The  three  tax 
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deeds  to  Sayers,  tlie  two  deeds  from  Sayers 
and  others  to  Doran,  and  the  deed  from  Say- 
ers and  wife  to  Divine  are  thus  made  consist- 
ent with  each  other  and  given  full  force  and 
effect  No  violence  is  thereby  done  to  the 
rights  of  the  parties  thereto.  Practical  con- 
struction of  contracts  is  that  given  to  agree- 
ments by  the  parties  themselves  by  acts  sub- 
sequently done  with  reference  to  the  con- 
tracts. Tq  such  expoaition  of  contracts  the 
courts  pay  high  regard,  and  will  effectuate  it 
if  they  can  do  so  consistently  with  the  rules 
of  law.  Hammon  on  Contracts,  f  399.  Say- 
ers derived  title  to  the  whole  of  said  entire 
tract  by  and  through  the  three  several  tax 
deed  to  him.  Whether  such  title  was  perfect 
or  imperfect,  it  is  not  necessary  to  decide. 
While  it  is  shown  that  Mullins  brought  a 
suit  against  Sayers,  attacking  the  tax  deed 
by  which  his  interest  in  the  land  was  con- 
.veyed  to  Sayers,  and  the  Jackson  heirs  also 
Instituted  three  several  suits  to  set  aside  the 
tax  deed  which  granted  their  interests  in  the 
land  to  Sayers,  yet  it  must  be  remembered 
that  all  of  those  suits  were  compromised,  and 
neither  of  the  said  tax  deeds  was  canceled* 
but  each  was  left  in  full  force  and  effect. 
The  recital  in  the  said  deed  of  Joseph  Mullins 
to  Doran,  bearing  date  on  the  15th  day  of 
July,  1884,  that  the  Mullins  interest  therein 
conveyed  wjels  and  is  the  same  land  men- 
tioned and  described,  and  the  same  interest 
and  claim  which  was  conveyed,  in  the  deed 
from  D.  G.  Sayers  and  wife  and  Henry  Har- 
rison and  wife  to  said  Joseph  I.  Doran  of  the 
date  of  November  17, 1882,  is  not  true  in  fact 
The  deeds,  taken  together,  do  not  support  the 
contention  of  appellant  as  to  that  recital. 
The  deed  last  mentioned,  however,  is  not 
important  in  the  disposition  of  the  case.  As 
we  have  shown,  the  title  of  Sayers  to  the 
whole  of  the  3,226  acres,  and  to  each  undi- 
vided third  part  thereof,  was  acquired  by 
him  through  and  by  the  said  three  tax  deeds, 
neither  of  which  was  ever  set  aside  or  can- 
celed. The  recital  in  the  said  Mullins  deed 
made  more  than  three  years  after  the  deed 
of  Sayers  and  others  to  Doran,  confirmatory 
of  Doran's  title  already  vested,  being  the  lan- 
guage of  Mullins,  could  neither  divest  Do- 
ran of  any  title,  or  be  set  up  as  an  estoppel 
in  this  suit  against  his  grantees. 

As  between  the  original  parties,  a  recital 
unnecessary  to  the  conveyance  will  not  op- 
erate as  an  estoppel.  2  Devlin  on  Deeds,  9 
995.  A  party  making  a  deed  is  not  estopped, 
as  between  the  original  parties  to  it  by  re- 
citals unnecessary  to  the  conveyance.  Ofr 
borne  v.  Endicott  6  Oal.  149,  65  Am.  Dec. 
498.  Recitals  in  a  deed  estop  all  parties 
and  privies,  as  a  general  rule,  but  this  rule 
does  not  extend  to  mere  description  or  non- 
essential averments.  In  the  deed  of  July  15, 
1884,  the  recital  that  it  was  the  same  in- 
terest and  claim  which  was  conveyed  by 
Sayers  and  others  by  their  deed  of  November 
17,  1882,  was  unnecessary  and  nonessential 
to  the  conv^ance  by  Mullins  of  his  interest 


in  the  land,  if  he  then  had  any  interest  there- 
in. 

A  mistake  in  the  recitals  of  a  deed,  re- 
ferring to  a  previous  deed  of  marriage  set- 
tlement between  the  grantors,  may,  in  eq- 
uity, be  shown  by  the  grantees  by  intro- 
ducing in  evidence  the  deed  referred  to  in 
the  recitals.  Bower  v.  McCormick,  23  Grat 
310.  A  recital  in  a  deed  only  operates  as  an 
estoppel  in  cases  in  which  the  declaration 
of  the  grantor  would  be  evidence.  A  recital 
is  not  competent  to  show  title  in  the  gran- 
tor. Joeckel  v.  Easton,  11  Mo.  118,  47  Am. 
Dec.  142.  An  examination  of  all  of  the  deeds 
in  the  record  relating  to  the  said  lands  es- 
tablishes beyond  question  that  the  recital  in 
the  Mullins  deed  was  and  is  an  incorrect 
statement  unfounded  in  fact 

Reverting  to  what  has  been  said,  it  will  be 
seen  that  Sayers  and  Harrison,  and  th^r 
wives,  respectively,  and  Graham,  by  their 
deed  of  October  27,  1881,  conveyed  to  Doran 
the  three  said  several  tracts  of  land,  to  wit 
820,  820,  and  1,075  acres,  respectively,  lying 
on  the  dividing  ridge  between  Horsepen 
creek  and  Big  creek;  the  latter  tract  being 
the  Mullins  interest  in  the  3,226  acres.  The 
consideration  stated  in  the  deed  is  $3,960, 
of  which  $1,980  was  paid  in  cash,  and  the 
balance,  $l,980,was  to  be  paid  in  12  months 
from  that  date.  A  lien  upon  the  land  was  re- 
served by  Sayers  and  Harrison  in  the  deed, 
to  secure  the  payment  of  the  unpaid  purchase 
money,  to  wit  said  $1,980.  By  their  deed  of 
release  bearing  date  on  the  23d  day  of  Oc- 
tober, 1882,  said  Sayers  and  Harrison  ac- 
knowledged the  receipt  from  Doran  of  |1,980, 
which,  with  the  like  amount  theretofore  paid 
to  them  by  him,  was  in  full  payment  for  the 
tract  of  land  conveyed  by  them  to  Doran  by 
their  deed  of  October  27,  1881,  recorded  in 
Deed  Book  No.  5,  at  page  399;  and  they 
thereby  released  and  discharged  the  said  Jo- 
seph I.  Doran  of  and  from  all  claim  and  de- 
mand under  said  deed,  and  e^>ecially  releas- 
ed and  discharged  the  said  land  thereby 
granted  of  and  from  the  vendor's  lien  for  the 
balance  of  purchase  money  expressly  re- 
served by  them  in  said  above-recited  deed. 
On  the  same  day,  to  wit  on  the  23d  day  of 
October,  1882,  said  David  G.  Sayers  and 
Henry  Harrison,  by  their  certain  writing 
signed  and  sealed  by  them,  and  bearing  the 
date  last  aforesaid,  bargained,  sold,  and  con- 
veyed to  Joseph  I.  Doran  and  his  hehrs  in 
fee  simple,  with  warranty  of  title,  covenants 
of  quiet  possession,  and  freedom  from  in- 
cumbrance, a  certain  tract  or  parcel  of  land 
situate  in  the  county  of  McDowell,  contain- 
ing 1,075  acres,  more  or  less,  adjoining 
the  lands  of  Joseph  I.  Doran  and  J.  H.  Di- 
vine, and  bounded  as  follows:  "Beginning  at 
part  of  a  tract  sold  by  us  to  Jos.  I.  Doran 
on  Sand  Uck."  It  is  provided  in  the  writing 
''that  the  party  of  the  second  part  [Doran] 
shall  be  allowed  one  month  from  the  date 
hereof  to  dig  upon,  and  explore  said  lands  for 
minerals,  and,  in  addition  thereto,  to  com- 


W.Vm.) 


CLARK  T.  LAMBERT. 


817 


plete  this  bargain  by  paying  for  tbe  land*  one 
dollar  and  fifty  cents  per  acre,  one  half  casb, 
balance  In  six  months/'  etc.  This  Is  followed 
up  by  said  deed  of  Bayers  and  Harrison  and 
thrfr  wires,  respectively,  to  Doran,  dated 
November  17, 1882,  after  Sayers  had  obtain- 
ed his  tax  deed  for  the  Jackson  Interest  in 
said  land. 
The  said  deed  of  Mnlllns  to  Doran  of  Jnly 

16,  1884,  was  execnted  for  the  consideration 
of  9260,  the  receipt  of  which  Is  acknowledg- 
ed by  Mnlllns  In  the  deed.  There  Is  also  In 
the  record  a  receipt  of  Mnlllns  to  Doran* 
bearing  date  on  the  16th  day  of  July,  1884, 
which  Is  Indorsed  on  the  deed^  for  said  |260; 
and  also  a  receipt  of  Harrison  and  Sayers  to 
Doran,  bearing  date  on  the  16th  day  of  July, 
1884,  in  the  words  and  figures  following:  "Re- 
ceived of  Joseph  I.  Doran,  two  hundred  and 
fifty  dollars  to  be  a  credit  on  the  purchase 
money  for  certain  lands  sold  by  the  under- 
signed to  said  Doran,  lying  In  McDowell 
County,  West  Virginia*  And  a  lien  reserv- 
ed In  the  conveyance  of  said  land  for  part 
of  the  purchase  money;  and  this  payment 
we  are  to  credit  on  the  margin  of  the  deed 
book  In  which  said  conveyance  Is  recorded. 
[Signed]  Harrison  and  Bayers.  By  H.  Har- 
rison." 

By  their  certain  deed  of  release,  bearing 
date  on  the  29th  day  of  April,  1886,  Harrison 
and  Bayers,  and  their  respective  wives,  there- 
by, remised,  released,  quitclaimed,  and  for- 
ever discharged  the  said  tracts  or  parcels  of 
land,  and  particularly  all  those  certain  three 
tracts  or  parcels  of  land  conveyed  by  Henry 
Harrison  et  ux.  et  al.,  by  deeds  dated  October 
27,  1881,  November  17,  1882,  and  November 

17,  1882,  respectively,  recorded  in  McDowell 
county,  W.  Va.,  in  Deed  Book  No.  6,  at  page 
889,  No.  6,  at  page  43,  and  No.  6,  at  page  40, 
respectively,  situate  In  said  county,  *'one 
thereof  beginning  *  *  *;  the  other  there- 
of situate  on  the  waters  of  Sand  Lick  creek, 
and  on  the  waters  of  Spice  creek,  on  Laurel 
branch  and  other  small  branches,  but  mostly 
on  Band  Lick  creek,  all  waters  of  Tug  river, 
adjoining  a  tract  of  William  P.  Oecll  of  662 
acres;  a  tract  of  James  B.  Harman  of  130 
acres,  and  bounded  as  follows:  Beginning 
at  two  chestnut  oaks  by  a  cliff  of  rocks  on 
the  east  side  of  San  Lick  Ridge,  about  twen- 
ty yards  from  the  top  of  said  ridge  on  Spice 
Greek  waters,  a  corner  of  W.  P.  Cecil's  662 
acre  tract  «  •  •  containing  8,226  acres. 
•  •  •  Bo  that  the  said  Joseph  L  Doran 
and  the  South  West  Vlrglnfa  Improvement 
Company,  their  heirs,  successors  and  assigns, 
shall  and  may  hereafter  have,  hold,  occupy, 
and  enjoy  all  and  singular  the  premises  now 
owned  by  them,  respectively,  in  said  above 
mentioned  deeds,  particularly  described,  and 
every  part  thereof,  with  their  appurtenances, 
without  any  molestation,  Interruption,  evic- 
tion of  the  said  Henry  Harrison  and  David 
O.  Bayers,  or  either  of  them,  or  their  or  either 
of  their  heirs,  executors,  administrators  or 
assigns,  or  of  any  other  person  or  persons^ 


natural  or  corporate,  whomsoever,  claiming, 
or  to  claim  by,  from  or  under,  them  or  either 
of  them,  or  by  or  with  their  or  either  of 
their  acts,  means,  consent,  or  procurement" 
The  above-recited  papers  show  that  Harrison 
was  a  loint  owner  with  Sayers  of  the  Mnl- 
llns undivided  third  of  said  tract  of  8,226 
acres  of  land,  and  of  the  proceeds  of  tbe 
sale  thereof  to  Doran;  that  he  was  also  con- 
sidered and  treated  as  a  Joint  owner  with 
Sayers  of  the  remaining  or  Jackson  undivid- 
ed third  therein,  and  of  the  proceeds  of  the 
sale  thereof,  but  was  not  considered  or  treat- 
ed as  a  part  owner  of  the  Brown-Ladd  third. 

Therefore  the  facts  conclusively  establish- 
ed are  that  Bayers  acquired  title  by  his  tax 
deeds  and  otherwise  to  all  of  the  tract  of 
3,226  acres  of  land;  that  he  sold,  but  did 
not  convey,  to  Harrison  an  undivided  half 
Interest  In  two  of  the  undivided  thirds  of 
said  entire  tract;  that  Sayers  conveyed  one 
of  the  undivided  thirds,  to  wit,  the  Ladd 
interest,  to  Divine,  but  Harrison  did  not  Join 
in  that  deed;  that  Bayers  and  Harrison,  and 
their  wives,  respectively,  and  Graham,  sold 
and  conveyed  to  Doran  the  Mnlllns  Interest 
In  said  land,  for  which  Sayers  and  Harrison 
received  the  purchase  money,  and  executed 
and  delivered  to  Doran  a  release  of  the  said 
vendor's  lien  on  the  23d  day  of  October,  1882; 
that,  there  being  but  one  undivided  third  of 
the  land  then  unsold  and  unconveyed,  to  wit, 
the  Jackson  third,  Harrison  was  entitled,  as 
between  Sayers  and  himself,  to  one  undivid- 
ed half  thereof;  that  Sayers  and  Harrison 
then  executed  the  writing  to  Doran  of  Octo- 
ber 23,  1882,  which  is  an  option  to  Doran 
to  buy  the  said  remaining  one  undivided 
third  of  said  land;  that  said  third  was  and 
Is  the  Jackson  Interest;  and  none  other;  and 
that  said  Jackson  Interest  was  and  Is  con- 
veyed to  Doran  by  the  deed  of  Bayers  and 
Harrison,  and  their  wives,  respectively,  of 
November  17, 1882.  The  last-mentioned  deed 
conveyed  to  Doran  all  tbe  right,  title,  and  In- 
terest which  the  grantees  therein  were  then 
entitled  to  in  the  said  Jackson  interest  or- 
thlrd  of  the  8,226  acres  of  land.  On  the  21st 
day  of  October,  1891,  the  deed  by  the  Jackson 
heirs  was  executed  to  Sayers.  Thirty-four 
days  thereafter,  Sayers,  by  his  deed  of  the  24th 
day  of  November,  1891,  attempted  to  convey 
said  Jackson  Interest  to  appellee  Lambert 

This  leads  us  to  a  consideration  of  the 
legal  effect  of  the  covenants  in  the  deed  of 
Sayers  and  Harrison  to  Doran  of  the  l7th 
day  of  November,  1882.  In  Burtners  y.  Rer- 
an, 24  Grat  42,  it  is  held  that  if  a  person 
conveys  land  with  general  warranty,  and 
does  not  own  It  at  the  time,  but  afterwards 
acquires  the  same  land,  such  acquisition  in- 
ures to  the  benefit  of  the  grantee,  because 
the  grantor  is  estopped  to  deny,  against  the 
terms  of  his  own  warranty,  that  he  had  the 
title  In  question;  but  it  does  not  operate 
actually  to  transfer  the  estate  subsequently 
acquired.  The  court  cites  4  Kent,  Com.  98: 
^*If  the  conveyance  be  with  general  warran- 
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ty,  not  only  the  subtequent  title  acquired  by 
the  grantor  wUl  inure  by  estoppel  to  the 
benefit  of  the  grantee,  but  a  subsequent  pur- 
chase from  the  grantor,  under  his  after- 
acquired  title,  is  equally  estopped,  and  the 
estoppel  runs  with  the  land."  Raines  ▼. 
Walker,  77  Va.  92.  Mr.  Justice  Story,  in 
Carrer  y.  Astrar,  4  Pet  86,  7  L.  Ed.  791,  says: 
"In  the  next  place  it  shows  that  such  es- 
toppel binds  all  persons  claiming  the  same 
land,  not  only  xmder  the  same  deed,  but  un- 
der any  subsequent  conveyance  from  the 
same  party;  that  is  to  say,  it  binds  not 
merely  privies  in  blood,  but  privies  in  es- 
tate, as  subsequent  grantees  and  alienees. 
In  the  next  place,  it  shows  that  an  estoppel 
which  (as  the  phrase  is)  works  on  the  inter- 
est of  the  land  runs  with  it  into  whosesoever 
hands  the  land  comes."  In  Myers  v.  Croft, 
80  U.  S.  (13  Wall.)  291,  20  L.  Bd.  662,  it  is 
held  that  a  grantor,  not  having  perfect  title, 
who  conveys  for  full  value,  is  estopped,  both 
himself  and  others  claiming  by  subsequent 
grant  from  him,  against  denying  title;  a 
perfect  title  afterwards  coming  to  him.  Ir- 
vine y.  Irvine,  9  Wall.  618,  19  L.  Bd.  800. 
19  Am.  &  Bng.  Enc.  Law,  1022,  citing  a  long 
array  of  authorities  in  support  thereof,  says: 
"In  most  states  the  covenant  of  general  war- 
ranty is  held  not  only  to  estop  the  grantor 
and  his  heirs  from  setting  up  an  after-acquir^ 
ed  title,  but  also  actually  to  transfer  the 
estate  subsequently  acquired,  as  if  it  liad 
passed  by  the  deed  in  the  first  instance." 
Applying  the  foregoing  principles,  the  con- 
veyance by  the  Jackson  heirs  to  Sayers  in- 
ured to  the  benefit  of  Doran  as  against  Lam- 
bert, unless  Lambert's  contention  in  the  case 
be  well  founded. 

Appellant,  in  his  answer  to  plaintiff's  bill, 
in  part  says:  That  he  is  an  innocent  pur^ 
chaser,  for  valuable  consideration,  without 
notice,  actual  or  constructive,  of  any  real  or 
IMretended  claim  of  plaintiffs  the  land  in  con- 
troversy being  unoccupied,  wild,  and  uncul- 
tivated, and  he  having  had  no  actual  notice 
in  any  way,  and  no  constructive  notice.  He 
admits  'that  his  codefendant  D.  Q.  Sayers, 
who  is  his  grantor,  represented  to  him  that 
he  [Sayers],  having  compromised  with  the 
heirs  at  law  of  Joseph  Jackson,  Jr.,  had  a 
perfect  and  indefeasible  title  to  said  land« 
and  that  respondent,  having  seen  the  con- 
veyance to  Sayers  from  the  Jackson  heirs, 
dated  October  21,  1891,  •  •  •  purchased 
the  land.*'  Appellant  contends  that  there  is 
nothing  in  the  deeds,  hereinbef<Nre  and  here- 
after referred  to,  sufficient  to  put  him  on  no- 
tice that  the  Jackson  interest  had  been  pur- 
chased t^  Sayers,  or  conveyed  by  him  and 
others  to  Doran.  The  tax  deeds  to  Sayers 
for  the  Mullins  and  Ladd  interests,  and  the 
deeds  from  Sayers  and  others  to  Doran,  and 
from  Sayers  and  wife  to  Divine,  for  tl^ose 
interests,  respectively,  were  each  on  the  rec- 
ord in  the  proper  office  when  Lambert  took 
his  deed  from  Sayers.  Lambert  admits  that 
said  deeds  were  on  the  record.    In  the  deed 


from  the  Jackson  hdrs  t»  Bayers,  the  tax 
sale  and  tax  deed  to  Sayen  for  that  interest 
are  referred  to.  The  tax  deed  last  mentioned 
was  also  recorded  at  that  time,  as  well  as 
the  said  option,  and  the  subsequent  deed  of 
Sayers  and  Harrison  to  Doran. 

It  is  further  shown  by  the  evidence  that 
Lambert  was  in  the  employ  of  the  plaintiffs, 
or  the  company  for  which  they  are  trustees, 
as  their  agent;  that  his  employment  began 
in  the  latter  part  of  1888,  or  early  part  of 
1889;  that  he  received  a  monthly  salary  for 
looking  generally  after  their  interests,  name- 
ly, placing  tenants  on  their  lands  and  pre- 
.venting  trespasses  thereon;  that,  before  the 
date  of  the  deed  from  Sayers  to  him,  he  knew 
of  the  plaintiff's  claim  to  the  said  land;  that 
he  was  told  of  the  daim  of  plaintiffs  about 
the  20th  day  of  October,  1891,  and  that  he  had 
access  to  the  maps  of  the  lands  of  plaintiff, 
on  which  the  land  in  controversy  was  shown. 
On  March  1,  1890,  Lambert,  while  acting  as 
the  agent  of  plaintiffs,  caused  a  written  lease 
to  be  prepared  between  plaintiffs  and  one 
Rose,  whereby  the  Harrison  and  Sayers  and 
the  Divine  tracts  of  land  were  leased  to  Rose. 
It  is  proved  that  the  Harrison  and  Sayers 
tract  mentioned  in  said  lease  is  the  land  in 
controversy.  The  lease  recites  that  the  plain- 
tiffs are  the  owners  of  said  two  tracts  of  land. 
All  of  this  occurred  before  Lambert  had  paid 
any  money  to,  or  completed  his  said  pur- 
chase of  the  land  from,  Sayers.  Possession 
by  Rose,  the  tenant  of  plaintiffs,  placed  on 
the  land  by  Lambert,  was  sufficient  notice  to 
him  to  put  him  upon  inquiry  as  to  plaintiffs' 
claim.  CSampbell  v.  Fetterman's  Heirs,  20 
W.  Va.  898.  There  are  many  other  things 
disclosed  by  the  record  relating  to  the  said 
land  sufficient  to  have  put  a  man  of  ordinary 
caution  and  prudence  upon  inquiry  as  to  the 
true  ownership  of  the  Jackson  interest  there- 
in. In  Fidelity  Co.  v.  Railroad  Ck>.,  32  W.  Va. 
244  9  S.  B.  180,  It  is  h^d  that,  where  a  sub- 
sequent purchaser  has  actual  notice  that  the 
property  in  question  was  Incumbered  or  af- 
fected, he  is  charged  oonstructively  with  no- 
tice of  all  the  facts  and  instruments  to  the 
knowledge  of  which  he  would  have  been  led 
by  an  inquiry  into  the  incumbrance  or  other 
circumstance  affecting  the  property,  of  which 
he  had  notice.  Notice  is  actual  when  the 
purchaser  knows  of  the  existence  of  the  ad- 
verse claim,  or,  perhaps,  when  he  is  conscious 
of  having  the  means  of  knowledge,  and  yet 
does  not  use  them;  and  it  is  immaterial 
whether  his  knowledge  results  from  direct 
information,  or  is  gathered  from  facts  and 
circumstances.  2  Minor,  Ins.  978.  What- 
ever puts  a  man  upon  inquiry  amounts,  in 
Judgment  of  law,  to  notice,  provided  the  In- 
quiry becomes  a  duly,  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exer- 
cise of  ordinary  diligence  and  understanding. 
16  Am.  &  Bng.  Bnc.  Law,  792,  and  cases  cited. 
To  entitle  an  innocent  purchaser  witiiout  no- 
tice to  protection  in  equity,  the  text-books 
do  not  assert,  nor  has  any  ease  been  found 
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to  adjudge^  that  lie  most  hold  under  a  general 
warranty  deed;  but  it  is  no  doubt  the  law 
that,  where  a  person  bargains  for  and  takes 
a  mere  quitclaim  or  deed  without  warranty, 
it  18  a  drcumstance,  if  unexpFained,  to  show 
that  he  had  notice  of  imperfections  in  the 
rendor's  title,  and  only  purchased  such  inter- 
est as  the  yendor  might  have  in  the  property. 
16  Am.  &  Eng.  Bnc.  Law,  834.  The  deed  of 
tbe  Jackson  htirs  to  Bayers  contains  a  spe- 
cial warranty  only,  and  the  said  deed  from 
Sayers  and  wife  to  Lambert  contains  a  sim- 
ilar covenant  One  who  claims  the  protec- 
tion of  a  court  of  equity  as  a  bona  fide  pur- 
chaser must  show  that  he  has  acquired  the 
legal  title  before  notice  or  knowledge  of  facts 
equivalent  to  notice.  16  Am.  &  Bug.  Enc. 
,  Law,  839.  Under  the  facts  and  circumstan- 
ces of  this  case  as  disclosed  by  the  record, 
we  must  hold  that  Lambert  was  not  an  inno* 
cent  purchaser  for  a  valuable  consideration 
of  the  Jackson  interest  in  said  land,  without 
notice  of  plaintifFs'  claim  of  title  thereto  and 
ownership  thereof. 
For  the  reasons  stated,  we  affirm  the  de- 


(119  Ga.  900) 

THOlfAS  GOUNTT  OOM'RS  v.  HOPKINS. 

(Sapreme  Court  of  Georgia.    March  81,  1904.) 

jUDea-njuBiBDicrioN  in  vacation. 

1.  A  judgs  of  the  superior  court  has  no  juris- 
diction at  chambers  and  in  vacation  to  render  a 
final  judgment  upon  a  verdict  previously  ren- 
dered at  a  regular  term  of  the  court. 

(Syllabus  by  the  Court) 

Skror  from  Superior  Court*  Thomas  Coun- 
ty; B.  6.  Mitchell,  Judge. 

Action  by  T.  N.  Hopkins  against  the  com- 
missioners of  Thomas  county.  From  the 
judgment  both  parties  bring  error.  Dismiss- 
ed. 

See  40  S.  B.  433. 

W.  M.  Hammond,  for  Thomas  County 
OoDd'rs.    Theo.  Titus,  for  T.  N.  Hopkins. 

SIMMONS,  C.  J.  A  petition  for  mandamus 
vTas  filed  by  Hopkins  against  the  commis- 
sioners of  Thomas  county.  A  demurrer  to 
the  petition  was  overruled,  and  a  trial  had. 
The  jury  found  for  the  petitioner,  and  the 
defendants  moved  for  a  new  trial.  The  mo- 
tion was  overruled,  and  the  movants  sued  out 
a  writ  of  error  to  this  court  It  was  held  that 
the  case  was  prematurely  here,  as  no  manda- 
mus absolute  had  ever  been  granted.  The 
vnrit  of  error  was  dismissed,  leave  being  giv- 
en the  plaintiffs  in  error  to  file  their  excep- 
tions as  exceptions  pendente  Ute.  Commis- 
sioners V.  Hopkins,  118  Ga.  043,  46  S.  E.  433. 
Subsequently  the  judge  rendered  a  final 
judgment  granting  the  mandamus  absolute, 
and  the  defendants  sued  out  another  writ  of 
error.  The  defendants  in  error  filed  a  cross- 
bill of  exceptions.  Upon  an  examination  of 
the  record  we  find  that  the  judgment  below 

f  1.  Bee  Judgment,  voL  30,  Cent.  Dig,  |  M. 


was  rendered  at  chambers  and  in  vacation, 
and  no  order  appears  reserving  the  right  to 
render  the  judgment  at  such  a  time.  The 
rendition  of  a  judgment  is  a  judicial  act,  and 
must  be  performed  in  term,  and  a  judgment 
rendered  in  vacation,  in  the  absence  of  au 
thority  so  to  do,  is  absolutely  void.  1  Black 
on  Judg.  (2d  Ed.)  |  179.  The  verdict  of  the 
jury  in  the  present  case  was  returned  during. 
a  regular  term  of  the  court,  and  there  is  no 
law  in  this  state  authorisEing  the  rendition  of 
a  judgment  in  such  a  case  in  vacation.  The 
judgment  rendered  was  therefore  a  nullity. 
and  must  be  disregarded.  It  follows  that  the 
status  of  the  case  is  exactly  the  same  as 
when  it  was  here  before.  It  was  then  said 
that,  **untll  a  judgment  granting  a  manda- 
mus absolute  is  rendered,  the  case  is  still 
pending  in  the  court  below."  No  lawful 
judgment  having  yet  been  rendered,  the  case 
ia  still  pending  in  the  court  below,  and  this 
court  has  no  jurisdiction  to  entertain  the 
writ  of  error  or  the  cross-bill.  Whenever 
final  judgment  is  rendered,  the  defendants 
may  except,  and  assign  error  upon  the  ex- 
ceptions pendente  lite.  Inasmuch  as  leave 
was  before  granted  the  plaintiffs  in  error  to 
file  their  bill  of  exceptions  as  exceptions  pen- 
dente lite,  we  now  grant  leave  to  the  defend- 
ant in  error  to  withdraw  his  cross-bill  of  ex- 
ceptions from  the  files  of  this  court  and  file  it 
in  the  court  below  as  exceptions  pendente 
Ute. 

Writs  of  error  dismissed.  All  the  Justices 
concurring. 

(119  Oft.  906) 
SEABOARD  AIB  LINE  RT.  et  aL  v.  JONES. 
(Supreme  Court  of  Georgia.    March  81,  1904.) 

APPEAL— OBART  OF  NSW  TBIAI«— COSTS. 

1.  There  was  no  evidence  authorising  a  re- 
ooverv  against  the  Georgia  &  Alabama  Railway, 
and  therefore  the  court  erred  in  refusing  a  new 
trial  as  to  that  company. 

2.  The  case  beine  for  decision  by  a  court  of 
six  justices,  and  they  being  even&  divided  In 
opinion  as  to  whether  it  was  erroneous  to  re- 
fuse a  new  trial  as  to  the  Seaboard  Air  Line 
Railway,  the  judgment  as  to  that  company 
stands  affirmed  by  operation  of  law. 

8.  Direction  is  given  that  the  costs  of  this 
writ  of  error  be  equally  divided  between  the  Sea- 
board Air  Line  Railway  and  the  defendant  in 
error. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  M.  L.  Jones  against  the  Seaboard 
Air  Line  Railway  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed in  part 

B.  A.  Hawkins,  U.  Y.  Whipple,  and  J.  Ran- 
dolph Anderson,  for  plaintiffs  in  error.  J.  H. 
EUdl,  Allen  Fort  &  Son,  and  E.  F.  Strozler, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  aflirmed  hi 
part,  and  in  part  reversed,  with  direction. 
All  the  Justices  concurring. 
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(119  Ga.  907) 

8BABOABD  AIR  LINIQ  RY.  et  aL  t.  JONB& 

(Supreme  Oourt  of  Georgia.    April  9,  190i.) 

BKHBABINO  •—  APPLICATION  —  WHEN       ICADS  — 

-MlBOUNDfr— BElirrrrrUBn-FOBWABDINO 

— BEGALLINO. 

l.The  Sapreme  Court  will,  during  the  term 
at  which  a  Judgment  is  rendered,  and  before  the 
remittitur  has  been  forwarded  to  the  clerk  of 
the  trial  court,  when  dissatisfied  with  the  judg- 
ment, of  its  own  motion  order  a  rehearing  of  the 


2.  There  being  no  law  expressly  authorizing 
the  parties  to  a  case  to  apply  for  a  rehearing, 
whetiier  such  application  will  be  entertained, 
and.  if  entertained,  what  disposition  shall  be 
made  of  it,  are  questions  addressed  entirely  to 
the  sound  discretion  of  the  court 

8.  No  such  application  will  be  entertained  In 
any  case  after  the  remittitur  has  been  forward- 
ed to  the  clerk  of  the  trial  court,  even  though 
presented  during  the  term,  and  before  the  re- 
mittitur has  reached  the  office  of  the  clerk  of 
the  trial  court  See,  in  this  connection.  Cooper 
T.  Brewing  Co.,  88  S.  E.  847,  118  Ga.  1. 

4.  In  the  absence  of  a  statute  regulating  the 
matter,  the  court  may  by  rule  fix  the  time  in 
which  the  remittitur  shall  be  forwarded  to  the 
clerk  of  the  trial  court 

.  5.  Under  existing  rules,  unless  otherwise  or- 
dered, the  remittitur  is  required  to  be  forward- 
ed to  the  derk  of  the  trial  court  '*as  soon  as 
practicable  after  the  expiration  of  ten  days  from 
this  court's  approval  of  the  minutes  containing 
the  judgment.^'  Rule  85,  as  amended  February 
and  March,  1000.    See  108  Ga.  vi,  86  S.  B.  v. 

6.  Whether  the  remittitur  shall  be  forwarded 
earlier  than  the  time  fixed  in  the  above  rule  is 
a  question  addressed  to  the  discretion  of  the 
court. 

7.  The  mere  fact  that  the  six  Justices  are  even- 
ly divided  in  opinion  as  to  what  should  be  the 
jud^ent  in  a  case,  and  that  as  a  result  of  such 
division  the  Judgment  of  the  trial  oourt  stands 
affirmed  by  operation  of  law,  is  no  reason  for 
granting  a  rehearing  in  a  case. 

8.  A  rehearing  will  be  granted  on  motion  of 
the  losing  party  only  when  it  appears  that  the 
court  has  overlooked  a  material  fact  in  the  rec- 
ord, a  statute,  or  a  decision  which  is  controlling 
as  authority,  and  which  would  require  a  differ- 
ent judgment  from  that  rendered. 

9.  After  a  judgment  of  the  Supreme  Court 
has  been  pronounced  and  entered  upon  its  min- 
utes, and  the  remittitur  issued  and  transmitted 
to  the  trial  court  and  there  received,  the  Su- 
preme Court  loses  Jurisdiction  over  the  case,  and 
can  make  no  further  order  having  the  effect  to 
alter  or  change  the  judgment  pronounced. 

Aliter  where  the  remittitur  has  been  trans- 
mitted as  the  result  of  a  mistake,  irregularity, 
inadvertence,  fraud,  or  the  like.  Zorn  v.  La- 
mar, 71  Ga.  85:  Hayes  v.  State,  16  S.  B.  270, 
91  Ga.  48 ;  Legg  v.  Overbagh,  4  Wend.  188,  21 
Am.  Dec.  115,  and  notes ;  13  Enc.  P.  &  P.  864. 
See,  also,  in  th!s  connection.  Cooper  v.  Brewing 
Co.,  38  S.  E.  347,  113  Ga.  1;  Knox  v.  State,  39 
8.  E.  330,  lis  Ga.  930. 

10.  It  follows  from  the  foregoing  that  the  Su- 
preme Court  cannot  recall  its  remittitur  after 
the  same  has  been  filed  in  the  office  of  the  clerk 
of  the  trial  court  where  it  has  been  regularly  is- 
sued and  transmitted  in  accordance  with  the  de- 
liberate order  and  judgment  of  the  court  18 
Bnc  P.  &  P.  865. 

11.  The  application  for  leave  to  file  a  motion 
for  a  rehearing  in  the  present  case  is  denied. 

(Syllabus  by  the  Court) 
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Application  for  leaye  to  file  a  motloii  for 
rehearing.    Denied. 

For  former  opinion,  tee  47  8.  B.  819. 

PER  CURIABiL    Application  denied.     AB 
the  Justices  concurring. 


(tu  Ga.  90) 
BUTLBR,  STBYBNS  ft  CO.  t.  GEORGIA  ft 
A.  RT.  et  al. 

(Supreme  Court  of  (3eorgia.    March  81,  1904.) 

BEFEBENCE— AUDITOB'B    BEPOBT— EZ0EPn0N»— 
BALES  BT  PLANTBB8— -PASSIIfO  OF  TITLE. 

1.  The  neglect  of  a  party  excepting  to  an  au- 
ditor's report  on  matters  of  fact  or  on  matters 
of  law  dependent  for  their  decision  upon  the 
evidence,  to  point  out  by  appropriate  reference 
to  the  auditor's  brief  of  evidence,  or  to  attach  * 
as  exhibits  to  his  exceptions,  those  portions  of 
the  evidence  relied  on  to  support  the  exceptions, 
renders  the  report  of  the  auditor  of  little  or  no 
assistance  to  the  court,  and  is  a  sufficient  rea- 
son, in  an  equity  case,  for  refusing  to  approve 
the  exceptions  of  fact  and  for  overruling  the  ex* 
ceptions  of  law. 

2.  The  provisions  of  Civ.  0>de  1895,  f  8546» 
are  applicable  only  to  planters  and  commission 
merchants. 

(a)  A  planter,  as  used  In  that  section,  is  one 
who  is  engaged  in  the  business  of  producing 
crops  from  the  soil ;  and  it  is  immaterial  wheth- 
er he  sows  and  reaps  with  his  own  hand,  the 
hand  of  a  tenant  the  hand  of  a  cropper,  or  the 
hand  of  a  hired  laborer. 

(b)  A  planter  may  avail  himself  of  the  protec- 
tion of  toe  section  above  cited  in  any  cash  sale 
of  cotton  which  may  be  made  by  him.  without 
reference  to  whether  it  was  produced  by  him 
or  acquired  from  another. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Ijlttlejohn,  Judge. 

Bill  of  interpleader  by  the  (j^eorgla  ft  Ala- 
tMima  Railway  against  the  Bank  of  Unadilla 
and  others.  Judgment  for  plaintiff,  and  But- 
ler, Stevens  ft  Co.  bring  error.    Affirmed. 

Adams  ft  Adams  and  Travis  ft  Edwards, 
for  plaintiffs  in  error.  B.  A.  Hawkins,  Law- 
ton  ft  Cunningham,  W.  R.  Leaken,  Guerry  ft 
ELall,  T.  M.  Jelks,  Jno.  I.  Hall,  and  Whipple 
ft  McKenzie,  for  defendants  in  error. 

COBB,  J.  1.  The  Georgia  ft  Alabama  Rail- 
way brought  a  petition  in  the  nature  of  a 
bill  of  interpleader  against  the  Bank  of  Una* 
dilla,  Butler,  Stevens  ft  Ca,  and  others,  for 
the  purpose  of  having  the  title  to  certain 
bales  of  cotton  determined.  The  case  was  re- 
ferred to  an  auditor.  Butler,  Stevens  ft  Go. 
filed  exceptions  both  of  law  and  fact  to  the 
auditor's  report,  and  the  Judge  overruled  ail 
of  the  exceptions.  Error  is  assigned  upon 
this  ruling,  so  far  as  it  relates  to  eight  ex- 
ceptions— four  classified  as  exceptions  of  law, 
and  four  as  exceptions  of  fact  Three  of  the 
exceptions  of  fact  complain  that  certain  find- 
ings of  the  auditor  are  contrary  to  the  evi- 
dence, and  one  complains  that  there  was  no 
finding  of  the  auditor  on  a  certain  issue:  it 
being  contended  Uiatt  under  the  eridence.  the 
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auditor  ought  to  bave  made  a  finding  in  fa- 
Tor  of  Butler,  Steyens  &  Ck>.  on  this  issue. 
Three  of  the  ezceptioDS  of  law  are  dependent 
for  their  determination  upon  the  eyidence. 
In  no  one  of  the  seyen  exceptions  Just  re- 
ferred to  Is  the  eyidence  relied  on  to  support 
the  exception  set  forth,  nor  is  reference  made 
to  the  portion  of  the  auditor's  brief  of  the 
eyidence  in  wliich  such  eyidence  may  be 
found.  It  is  not  absolutely  necessary  that 
the  exception  shall  set  forth  all  of  the  eyi- 
dence necessary  to  a  decision  of  the  question 
raised,  but  each  exception  should  at  least  be 
accompanied  with  such  a  reference  to  the 
auditor's  brief  of  eyidence  as  will  enable  the 
Judge  to  turn  readily  to  those  portions  of  the 
brief  of  eyidence  which  should  be  examined 
in  passing  upon  the  exception.  The  object 
of  a  reference  to  an  auditor  or  master  is  to 
relieye  the  court  of  the  labor  of  examining 
the  mass  of  eyidence,  much  of  which  is  often 
irreleyant;  and,  unless  the  foregoing  rule  is 
obseryed,  the  report  of  the  auditor  will  be  of 
little  assistance  to  the  court.  This  rule  is 
well  established  in  chancery,  and  we  know 
of  no  statute,  decision,  or  rule  of  court  in 
this  state  which  has  abolished  or  modified 
this  salutary  requirement  In  Harding  y. 
Handy,  11  Wheat  103,  6  L.  Ed.  429,  it  was 
held:  "Exceptions  to  the  report  of  a  master 
are  to  be  regarded  by  the  court  only  so  far 
as  they  are  supported  by  the  special  state- 
ments of  the  master,  or  by  a  distinct  refer- 
ence to  the  particular  portions  of  testimony 
on  which  the  party  excepting  relies.  The 
court  does  not  inyestigate  the  items  of  an 
account  nor  reyiew  the  whole  mass  of  testi- 
mony taken  before  the  master."  Mr.  Chief 
Justice  Marshall,  in  the  opinion,  says:  "It 
may  be  obseryed  generally  that  it  is  not  the 
proyince  of  a  court  to  inyestigate  items  of 
an  account  The  report  of  the  master  is  re- 
ceiyed  as  true,  when  no  exception  is  taken; 
and  the  exceptions  are  to  be  regarded  so  far 
only  as  they  are  supported  by  the  special 
statements  of  the  master,  or  by  eyidence, 
which  ought  to  be  brought  before  the  court 
by  a  reference  to  the  particular  testimony  on 
which  the  exceptant  relies.  Were  it  other- 
wise—were the  court  to  look  into  the  im- 
mense mass  of  testimony  laid  before  the  com- 
missioner—the reference  to  him  would  be  ol# 
little  ayalL"  See,  also,  Pearson  y.  Darring- 
ton,  32  Ala.  238;  Jones  y.  Lamar  (C.  G.)  39 
Fed.  585;  Farrar  y.  Bemheim,  74  Fed.  435, 
20  O.  G.  A.  496;  17  Enc.  P.  &  P.  1052.  In 
Brown  y.  McKay,  51  111.  App.  295,  299,  Mr. 
Justice  Waterman,  in  referring  to  exceptions 
of  the  character  of  those  under  consideration 
in  the  present  case,  says:  "These  exceptioiis 
require  the  court  to  search  through  the  mass 
of  eyidence  to  determine  if  they  are  well  tak- 
en. There  is  a  neglect  to  point  out  what  the 
evidence  is  up<»  the  conclusions  of  the  mas- 
ter which  the  party  disputes.  Such  a  prac- 
tice renders  the  report  of  the  master  .of  no 
aaslatance  to^the  court,  and  is  one  which  the 
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court  is  under  no  obligation  to  tolerate." 
The  failure  of  the  excepting  party  to  specify 
the  places  in  the  auditor's  brief  of  eyidence 
where  the  eyidence  could  be  found  which 
was  necessary  to  a  decision  of  the  questions 
raised  by  the  exceptions  aboye  referred  to 
was  a  sufficient  reason  for  refusing  to  ap- 
proye  the  exceptions  of  fact  and  oyerruling 
the  exceptions  of  law.  See  Hudson  y.  Hud- 
son, 119  Ga.  687, 46  S.  E.  874. 

2.  There  is  an  exception  of  law  which  raises 
the  legal  question  as  to  who  is  a  planter, 
>yithin  the  meaning  of  Giy.  Gode  1895,  f  3546 
As  this  exception  is  so  framed  that  it  can  be 
determined  by  a  mere  reference  to  the  audi- 
tor's report,  and  without  reference  to  the 
brief  of  eyidence,  .it  does  not  fall  within  the 
rule  of  practice  aboye  laid  down,  and  is  the 
only  exception  which  can  be  properly  consid- 
ered. J.  G.  Brown,  Sr.,  Hodge  &  Eubanks, 
and  J.  W.  Hodge  each  claims  to  be  a  planter, 
and  to  haye  sold  a  portion  of  the  cotton  in 
controyersy  to  Jelks  on  cash  sale,  and  that 
under  the  proyislons  of  the  section  of  the 
Gode  al>oye  referred  to,  he  could  assert  his 
title  against  Butler,  Steyens  &  Go.,  notwith- 
standing they  were  bona  fide  purchasers  with- 
out notice  from  Jelks.  The  auditor  found  that 
Brown  was  a  farmer,  and  that  the  cotton  sold 
by  him  to  Jelks  was  raised  by  him  on  his  owr 
land,  that  Hodge  &  Eubanks  acquired  the 
cotton  sold  by  them  from  their  tenants  in 
payment  of  rent  and  supplies  fui^iished,  ex- 
cept as  to  two  bales  which  were  collected  by 
them  in  their  mercantile  business;  and  that 
J.  W.  Hodge  was  a  farmer,  and  the  cotton 
sold  by  him  to  Jelks  was  raised  on  land 
owned  by  him  by  tenants,  who  paid  their 
rent  and  for  their  supplies  with  cotton  raised 
by  them  on  the  rented  premises.  The  act  of 
1854,  with  the  amendments  made  from  time 
to  time,  is  now  embodied  in  the  section  of 
the  Gode  aboye  mentioned,  which  is  as  fol- 
lows: "Gotton,  com,  rice,  crude  turpentine, 
spirits  turpentine,  rosin,  pitch,  tar,  or  other 
products  sold  by  planters  and  commission 
merchants  on  cash  sale,  shall  not  be  consid- 
ered as  the  property  of  the  buyer  until  fully 
paid  for,  although  it  may  haye  been  deliyered 
to  the  buyer:  proyided,  that  in  cases  where 
the  whole  or  any  part  of  the  property  has 
been  deliyered  to  the  buyer,  the  right  of  the 
seller  to  collect  the  purchase-money  shall  not 
be  affected  by  its  subsequent  loss  or  destruc- 
tioa*'  The  title  of  the  act  of  1854  was,  «*An 
act  for  the  protection  in  certain  cases  of  plant- 
ers and  cotton  sellers  within  the  state  of 
Georgia."  Acts  1853^.54,  p.  56.  We  do  not 
think  this  act  was  intended  to  embrace  all 
sellers  of  cotton,  but  that  its  scope  was  limit- 
ed to  those  sellers  embraced  within  the  class- 
es mentioned,  yiz.,  planters  and  commission 
merchants.  It  was  not  passed  for  the  benefit 
of  all  cotton  sellers,  but  for  the  benefit  only 
of  those  classes  of  s^ers  who  answered  the 
description  of  planters  and  commission  mer- 
chants.   It  has  been  held  that  one  who  an- 
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vwered  to  the  description  of  commiMloh  mer- 
chant, and  who  made  a  sale  of  his  own  cot- 
ton, was  entitled  to  avail  himself  of  the  pro- 
tection that  this  act  affords.  National  Bank 
T.  Angnsta  Cotton  Company,  104  Ga.  403,  SO 
8.  B.  888.  If  a  commission  merchant  selling 
cotton  Is  entitled  to  the  protection  of  the  act, 
w)iether  he  Is  selling  on  commission  or  not. 
It  would  seem  that  a  planter  is  entitled  to 
equal  protection,  whether  he  is  selling  cotton 
raised  by  himself,  or  cotton  acquired  in  any 
other  way.  It  may  be  that  the  case  just  cited 
gave  too  liberal  a  construction  to  the  act  in 
favor  of  cotnmlssion  merchants;  but,  follow- 
ing the  line  of  construction  indicated  by  that 
dedsion,  it  Inevitably  results  that  a  planter 
is  entitled  to  the  protection  In  any  cash  sale 
of  cotton  that  he  may  make. 

As  we  have  reached  the  conclusion  that  all 
planters  are  entitled  to  the  protection  of  this 
law  In  all  cash  sales  of  cotton  made  by  them, 
it  becomes  necessary  to  determine  who  la  a 
planter,  within  the  meaning  of  the  act,  In 
Roberts  v.  Railway,  75  6a.  227,  Mr.  Chief 
Justice  Jackson,  in  discussing  this  act,  defined 
planters  to  be  '*those  who  plant  something  in 
the  ground,  or  sow  something  therein,  which 
produces  fruit  or  increase  from  this  planting 
and  growing  from  the  soil,  such  as  cotton, 
com,  or  rice."  It  Is  claimed  that  this  lan- 
guage restricts  the  definition  of  planters  to 
those  who  are  themselves  actually  engaged 
in  the  cultivation  of  the  soil;  but  we  do  not 
think  the  learned  chief  justice  Intended  the 
words  he  used  to  have  this  narrow  and  re- 
stricted meaning.  "Planter"  is  defined  by 
the  Standard  Dictionary  to  be  '*one  who 
plants;  an  owner  of  a  plantation.**  By  Web- 
ster, as  "one  who  owns  or  cultivates  a  plan- 
tation." By  the  Century  Dictionary,  as  "one 
who  owns  a  plantation.**  From  these  defini- 
tions, we  think  the  true  meaning  to  be  given 
to  the  word  "planter,"  as  used  in  the  act,  is 
one  who  Is  engaged  In  the  business  of  pro- 
ducing crops  from  the  soil;  and  it  is  imma- 
terial whether  he  sows  and  reaps  with. his 
own  hand,  with  the  hand  of  a  tenant,  the 
hand  of  a  cropper,  or  the  hand  of  a  hired  la- 
borer. Under  this  view  of  the  law,  all  of  the 
parties  above  referred  to  were  planters.  All 
bdong  to  one  of  the  classes  protected  by  the 
law  under  consideration,  and,  belonging  to  < 
these  classes,  they  had  a  right  to  avail  them- 
selves of  the  protection  afforded,  not  only  as 
to  sales  of  the  crops  made  by  them,  but  as  to 
stfles  of  any  cotton  which  they  owned. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 

019  Oa.  887) 
LATIMER  V.  IRISH-AMERICAN  BANK 

et  al. 
Supreme  Court  of  Georgia.    March  80,  1904.) 

■QUITT— TBIAI*  TEBll— CONSENT—BES  JUDICATA 

— OBJECTIONS  TO  PLEADINGS— A NS WE B— 

PABTITION—DBBTB— BILL  OF  BEVIEW. 

1.  The  first  term  of  an  equity  case  Is  the  trial 
tern,  when  all  the  parties  oonsent.    It  follows 


that,  when  sadi  consent  Is  given,  the  parties 
have  the  same  rights  and  liabilities  at  the  first 
term  that  they  would  have  in  the  trial  of  tlM 
case  at  the  second  or  any  subsequent  term. 

(a)  A  judgment  of  a  court  of  competent  juris- 
diction is  conduslye  between  the  same  partiea 
and  their  privies  as  to  all  matters  put  In  issue, 
or  which,  under  the  rules  of  law,  might  have 
been  put  in  issue,  in  the  cause  wherein  the  judg- 
ment was  rendered. 

0>)  The  exception  to  the  foregoing  rule,  in 
cases  in  which  the  party  had  a  good  defense  of 
which  he  was  entirely  iniorant,  or  was  prev^it- 
ed  from  availing  himself  of  his  defense  by  fraud* 
or  accident,  or  the  act  of  the  adverse  party, 
is  unavailing,  unless  these  grounds  of  relief  are 
unmixed  with  negligence  or  fault  on  his  part. 

(c)  Objections  to  the  pleadinn  on  both  sides 
are  required  to  be  made  at  the  first  term. 

2.  A  defendant  in  every  case  may  set  up  in  his 
answer  any  matter  which,  under  the  English 
rule,  should  be  the  subject  of  a  cross-bill. 
.  (a)  Where  the  petitioner  In  an  equitable  pro- 
ceeding for  a  partition  seeks  to  diarse  her  sev- 
ered interest  with  her  debts  to  the  defendants, 
their  answer,  praying  a  judgment  for  their 
debts,  is  germane  to  the  petition. 

(b)  Bquity  does  nothing  by  halves,  but  gives 
complete  relief. 

8.  Although  the  debts  on  which  the  decree 
was  rendered  in  the  equitable  partition  proceed- 
ing were  not  quite  due,  the  decree  will  not  be 
reopened  on  that  ground  alone;  It  appearing 
that  the  plaintiff  in  that  proceeding  set  out  these 
debts  in  her  petition  for  partition  without  any 
reference  to  their  not  being  due,  that  she  made 
no  objection  at  the  hearing  of  the  case  on  that 
account,  and  that  the  notes  evidencing  her  In- 
debtedness matured  before  the  bill  of  review  was 
filed,  and  before  any  effort  was  made  to  enforce 
the  decree  as  to  these  debts. 

4.  The  pleadings  in  the  partition  case  were 
suflicient  to  authorise  the  decree  rendered. 

5.  It  was  not.  necessary  to  the  validity  of  the 
decree  that  the  answers  of  the  defendants  should 
have  been  marked  "Filed"  by  the  clerk;  the 
answers  having  in  fact  been  in  the  hands  of  tlie 
court,  and  having  been  considered  in  making 
the  decree. 

6.  While  inadvertent  errors  in  a  decree  may 
be  corrected,  the  general  rule  is  that  a  bill  of 
review  will  not  lie  agaiust  a  consent  decree. 

7.  There  is  no  specification  of  any  fraud  in  the 
procurement  of  the  decree. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Oourt,*  Richmond 
County;   W.  T.  Gary,  Judge. 

Action  by  Annie  K.  Latimer  against  the 
Irish-American  Bank  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

E.  H.  Callaway,  for  plaintiff  in  error.  W. 
K.  Miller,  D.  G.  Fogarty,  J.  C.  C.  Black,  and 
Wm.  H.  Barrett,  for  defendants  in  error. 

TURNER,  J.  This  case  comes  to  this 
court  upon  a  writ  of  error  sued  out  by  Annie 
K.  Latimer,  tiie  plaintiff  in  the  court  below, 
who  thus  brings  under  review  the  Judgment 
of  that  court  dismissing  an  equitable  pro- 
ceeding Instituted  by  her  against  the  ItiOh- 
Amerlcan  Bank  and  certain  other  parties  de- 
fendant. The  nature  of  this  proceeding,  aa 
well  as  the  allegations  upon  which  she  relied 
for  the  rell^  sought,  may  readily  be  gather- 
ed from  the  following  statement  of  the  case 
set  forth  in  the  brief  submitted  bgr  her  coim- 
sel: 

%  l(s).  See  Judgment,  voL  SO,  Cent  Dig.  i  UiL 
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"PlaintfflT  In  eaot  bronipht  an  equitable 
petition  against  defendants  in  error,  for  the 
porpose  of  setting  aside  certain  Judgments 
rendered  against  her  in  a  decree  in  a  parti- 
tion proceeding  in  Bichmond  superior  court 
on  October  22,  1901.  •  •  •  Her  petition 
and  the  exhibits  thereto  set  forth  the  follow- 
ing facts:  In  September,  1901,  plaintiff  own- 
ed a  one-fifth  undivided  int^ est  in  the  estate 
of  her  father,  which  also  ooyered  the  trust 
estate  left  by  her  mother.  The  remaining 
four-fifths  interest  in  said  estates  were  owned 
by  her  brother,  W.  C.  Pollard,  and  her  three 
sisters,  Mrs.  Brantley,  Mrs.  Stuart,  and  Mrs. 
Giles.  Her  brother,  W.  0.  Pollard,  her  hu»- 
bandf  W.  B.  lAtlmer,  and  her  brother-in-law* 
H.  R.  Stuart,  were  the  administrators  upon 
her  father's  estate.  Latimer,  her  husband, 
was  heavily  involved,  dwlng  a  large  indebted- 
nesst  among  others,  to  the  defendant  banks, 
who  were  threatening  criminal  prosecution. 
Under  these  drcumstances,  plaintiff,  at  the 
instance  of  her  hnsband,  her  brother,  and 
brother-in-law,  during  Sept^nber,  1901,  exe- 
cuted the  following  notes  and  conveyances, 
all  to  be  used  in  paying  off  and  securing  her 
husband's  indebtedness:  September  16,  1901, 
to  Martin  &  Bush,  $750,  with  conveyance  of 
one-fifth  undivided  Interest  in  father's  and 
mother's  estates,  as  security;  September  17, 
1901,  note  to  Stuart  for  $800,  and  to  Pollard 
for  $400;  September  28,  1901,  conveyance  to 
Pollard  and  Stuart  of  her  one-fifth  undivided 
interests  in  said  estates  to  secure  said  notes; 
September  27,  1901,  to  Pollard,  two  notes,  one 
for  $225,  the  other  for  $774.43;  and  on  the 
same  date  a  third  conveyance  to  Pollard  on 
her  one-fifth  undivided  interest  in  said  es- 
tates—all of  said  notes  maturing  60  days  after 
date.  Plaintiff  received  no  money  on  any  of 
said  obligations,  except  the  note  to  Martin 
A  Bush.  The  money  received  from  them  was 
delivered  by  her  to  her  husband.  All  the 
notes  and  conveyances  executed  by  her  to 
FoOard  and  Stuart  were  immediately  trans- 
ferred by  them  to  Irish- American  Bank  and 
National  Bxchange  Bank  to  secure  indebted- 
ness due  by  Latimer,  plaintiff's  husband,  to 
these  banks,  and  to  prevent  his  prosecution. 
On  September  28^  1901,  an  application  for  par- 
tition was  prepared  by  the  attorney  for  the 
three  administrators,  and  plaintiff,  with  her 
sisters,  signed  the  same  in  person  at  the  in- 
stance of  said  administrators.  This  petition 
for  partition  recited  the  indebtedness  repre- 
sented by  the  notes  which  plaintiff  had  sign- 
ed,  and  the  conveyances,  and  contained  a 
prayer  that  the  indebtedness  represented  by 
said  notes  and  the  liens  of  the  instruments 
securing  the  same  should  be  made  a  charge 
against  petitioner's  separate^  segregated  in- 
terest in  said  estates,  instead  of  upon  the 
one^fifth  undivided  interest  in  the  whole,  and 
also  contained  a  consent  for  a  trial  at  the 
first  term  by  the  judge  without  a  Jury.  The 
two  defendant  banks  and  Martin  &  Bush 
were  made  parties  on  account  of  the  change 
reqaested  in  the  lien  of  thebr  conveyances. 


All  the  defendants  acknowledged  service  Sep- 
tember 28,  1901.  There  was  a  Joint  answer 
by  Martin  &  Bush  and  the  two  banks,  stat- 
ing only  the  amount  of  their  indebtedness, 
and  that  they  held  a  lien,  and  praying  for 
Judgment  But  the  character  of  indebtedness 
was  not  stated,  neither  the  dates  nor  the 
maturity  were  given,  and  no  allegation  that  it 
was  due,  and  the  answer  does  not  appear  to 
have  ever  been  filed.  There  was  an  answer 
by  the  three  administrators,  which,  in  the 
last  paragraph,  stated  the  amount  of  indebt- 
edness which  Pollard  and  Stuart  claimed 
against  plaintiff,  without  more.  This  answer 
is  not  marked  'Filed.'  Plaintiff  never  saw  or 
heard  of  either  of  these  answers  until  the  fil- 
hig  of  her  present  suit  On  October  22,  1901, 
the  first  day  of  the  October  term  of  the  court 
nearly  a  month  before  the  maturity  of  any  of 
said  indebtedness,  without  any  notice  what- 
ever to  plaintiff,  the  attorney  for  the  three 
administrators  and  the  attorney  for  the  two 
banks  took  a  decree  from  the  Judge  alone, 
without  the  intervention  of  a  Juiy,  partition- 
ing the  property,  assigning  to  plaintiff  one- 
fifth  of  the  same,  and  entering  up  Judgment 
against  her  hi  favor  of  Martin  &  Bush  and 
the  two  banks  and  Pollard  and  Stuart,  the 
two  administrators,  in  principal  sums  aggre- 
gating $3,763.02,  which  was  $813.59  more  than 
the  aggregate  amount  of  the  notes  which  she 
had  executed  in  September.  No  further  steps 
were  taken  in  the  matter,  and  no  effort  made 
to  enforce  this  decree,  or  the  Judgments  ren- 
dered therein,  until  January  30,  1902,  after 
the  adjournment  of  the  October  term  of  the 
court  when  executions  were  issued,  and  plain- 
tiff for  the  first  time  knew  that  said  Judg- 
ments had  been  entered,  when  she  imme- 
diately filed  the  present  petition  to  set  the 
same  aside.  Upon  the  maturity  of  the  notes 
in  November,  1901,  after  the  decree  had  been 
rendered,  the  banks,  holding  these  notes  of 
plaintiff  under  transfer  firom  Pollard  and 
Stuart  had  the  same  protested." 

The  court  sustained  a  general  demurrer  and 
motion  to  dismiss  the  plaintiff's  petition,  and 
she  excepted.  On  the  argument  of  the  case 
before  this  court  counsel  for  the  plaintiff  in 
error  contended  that  the  Judgments  rendered 
against  her  in  the  trial  court  on  the  original 
petition  for  partition,  etc.,  should  be  set  aside 
for  the  following  reasons,  which  are  set  forth 
in  the  brief  filed  in  her  behalf: 

**(1)  Because  the  notes  which  she  executed 
and  the  transfers  of  her  property  were  ob- 
tained from  her  by  her  husband,  brother,  and 
brother-in-law,  who  are  the  administrators 
on  her  father's  estate,  and  were  transferred 
to  the  banks,  for  the  puri)ose  of  suppressing 
criminal  prosecutions  against  her  husband, 
and  that  all  these  facts  were  known  to  and 
participated  in  by  the  banks.  (2)  Because 
the  answer  of  Martin  &  Bush  and  the  two 
banks  and  of  the  administrators,  setting  up 
indebtedness  against  plaintiff,  were  so  mea- 
ger and  defective  that  no  legal  or  valid  Judg- 
ment could  be  rendered  upon  the  same.    (3) 
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Because  fhe  petition  filed,  which  was  signed 
bj  plaintiff  and  her  sisters,  was  a  partition 
-proceeding  on  its  face,  and  contained  noth- 
ing to  indicate  or  suggest  that  Judgments 
would  be  rendered  therein  in  favor  of  the 
defendants,  especially  on  notes  not  due,  and 
the  answers  asking  Judgment  were  not  ger- 
mane to  the  same.  (4)  Because  plaintiff  had 
no  notice,  knowledge,  or  information  of  the 
existence  of  the  pleadings  in  which  Judg- 
ments were  asked  for,  and  no  reasonable 
grounds  to  suspect  that  such  pleadings  would 
be  filed  or  Judgments  asked  for  on  notes  not 
due,  until  after  the  term  at  which  the  Judg- 
ments were  rendered  had  expired,  and  there- 
fore she  has  never  had  her  day  in  court  so 
far  as  these  Judgments  are  concerned.  (5) 
The  Judgments  were  rendered  prematurely 
on  October  22,  1901,  on  notes  which  did  not 
mature  until  November  15th,  26th,  and  27th 
thereafter.  (6)  Plaintiff  never  consented  for 
a  trial  at  the  first  term  by  the  Judge  with- 
out a  Jury  of  any  issue,  except  those  express- 
ly set  forth  in  the  petition  for  partition, 
which  she  signed.  This  consent  did  not  cov- 
er the  Issues  raised  by  the  answers  of  the 
defendants,  on  which  the  Judgments  were 
rendered.  (7)  The  pleadings  were  not  suffi- 
cient to  support  the  Judgments,  and  the  Judg- 
ments aggregated  In  amount  1813.59  in  ex- 
cess of  all  obligations  signed  by  plaintiff." 

In  the  original  equitable  petition  filed  by 
the  plaintiff  in  error,  with  her  sisters,  for 
the  partition  of  the  landed  estates  of  her 
father  and  mother  and  for  other  purposes, 
it  appears,  among  other  things,  that  these 
lands  were  set  out  and  described;  that  she 
claimed  a  one-fifth  undivided  interest,  on 
which  she  had  executed  incumbrances  in  the 
nature  of  security  deeds  to  secure  various 
debts;  that  these  debts  were  set  out  as  to 
amounts  of  principal  and  Interest,  were  evi- 
denced by  notes  and  conveyances,  but  the 
dates  and  maturity  of  these  obligations  were 
not  set  out  in  the  petition.  She  also  alleged 
that  certain  banking  institutions,  defendants 
in  that  proceeding,  to  which  said  debts  and 
securities  had  been  transferred,  threatened 
to  complicate  the  landed  estates  by  selling 
the  undivided  Interest  of  the  said  Annie  K. 
Latimer  therein,  which  It  was  averred  would, 
if  done,  result  in  a  sacrifice;  that  it  would 
be  to  the  Interest  of  all  the  parties  that  the 
Interest  of  Annie  K.  Latimer  should  be  sev- 
ered from  the  rest;  and  that  that  interest, 
thus  segregated,  should  be  held  liable  for 
the  indebtedness  charged  by  her  thereon,  to 
which  she  expressly  consented.  The  prayer 
of  the  petition,  among  other  things,  asked 
that  her  share  be  alone  charged  with  the  in- 
debtedness above  referred  to,  and  that  such 
other  and  further  relief  be  granted  as  the 
nature  and  circumstances  of  the  case  might 
require  and  to  the  court  might  seem  meet 
Process  was  also  prayed  against  the  defend- 
ants named  in  the  proceeding,  together  with 
the  creditors  of  Annie  K.  Latimer;  and  she 
added  a  consent  and  request  that  the  case  be 


heard  and  determined  at  the  first  term,  to 
wit,  the  October  term,  1901,  by  the  Judge 
alone,  without  the  Intervention  of  a  Jury, 
This  petition  was  signed,  in  their  proper  per- 
sons, by  Annie  K.  Latimer  and  her  coplain- 
tiffs;  also,  by  W.  K.  Miller,  "Pet  Atty." 

To  this  petition  for  partition  an  answer 
was  filed  by  the  creditors  of  Annie  K.  Lati- 
mer, defendants  in  error,  in  which  they  ad* 
mit  all  the  allegations  contained  in  the  peti- 
tion; set  out  their  claims  as  to  amount,  but 
not  as  to  maturity;  state  their  liens  upon 
the  interest  of  Mrs.  Latimer;  and  pray  Judg- 
ment against  her  for  the  sums  stated^  and 
that  the  Judgments  be  enforced  against  her 
interest  in  the  property,  in  the  order  and 
priority  stated  in  the  answer. 

At  the  appearance  term  of  the  case,  a  de- 
cree was  rendered  by  his  honor,  Judge  Brin- 
son,  reciting,  in  substance,  that  it  appeared 
to  the  court  that  the  plaintiffs  were  entitled 
to  the  partition  prayed  for,  and  further  re- 
citing that  all  parties  were  represented  and 
consenting  that  the  case  be  heard  and  de- 
cided at  the  firsrt  term  of  the  court  by  the 
Judge  alone,  without  the  Intervention  of  a 
Jury.  The  decree  proceeded,  fixing  the  vari- 
ous sums  in  which  the  plaintiff  in  error  was 
Indebted  to  her  various  creditors,  whose  liens 
she  had  asked  to  be  transferred  to  her  sever- 
ed or  segregated  Interest  in  the  lands  which 
she  had  Inherited  from  her  parents,  for 
which  said  several  sums  Judgments  were 
rendered  in  the  decree  in  favor  of  the  cred- 
itors, respectively,  the  same  to  be  specially 
enforced  against  the  share  of  Annie  K.  Lati- 
mer thereinafter  described.  In  another  por- 
tion of  the  decree,  also,  the  part  allotted 
in  the  partition  to  Mrs.  Latimer  was  special- 
ly charged  with  the  indebtedness  in  the  said 
decree  found  to  exist  against  her,  and  set 
out  in  the  petition  and  answer. 

To  the  statement  of  the  case  made  by  the 
learned  counsel  for  the  plaintiff  in  error,  here- 
inbefore given,  it  should  be  added  tliat  in  her 
new  bill  she' prayed  that  the  notes  and  the 
deeds  to  secure  them,  given  to  the  defendants 
in  error,  who  were  also  defendants  in  the 
original  bill,  should  be  declared  void  and 
surrendered  to  her,  and  that  the  part  of  the 
lands  set  apart  to  her  by  the  decree  in  the 
original  bill  be  turned  over  to  her,  as  her 
'property  under  said  partition,  and  that  the 
decree  rendered  on  the  original  bill  be  re- 
viewed and  reformed,  by  declaring  null  and 
void  the  Judgments  rendered  in  favor  of  said 
defendants;  that  injunction  issue  to  restrain 
defendants  from  enforcing  the  executions  Is- 
sued under  said  Judgments,  etc. 

1.  "The  trial  term  for  all  causes  for  equi- 
table relief  shall  be  the  second  term  after 
service  has  been  perfected  on  all  the  parties. 
But  parties  to  proceedings  for  equitable  re- 
lief may,  by  consent,  dispose  of  all  equity 
causes  at  the  first  term,  if  service  has  been 
properly  perfected."  Civ.  Code  1805,  §  4848. 
The  law,  therefore,  renders  equity  causes  tri- 
able at  the  first  term,  in  cases  where  the 
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partleB  consent,  as  was  done  In  this  case. 
Any  step  which  either  party  could  take  in  the 
trial  of  the  case  could  be  taken,  under  these 
circumstances*  at  the  first  term.  In  other 
words,  the  statute  and  the  consent  of  the 
parties  advanced  the  trial,  with  all  Its  Inci- 
dents, from  the  second  to  the  first  term.  It 
was  therefore  Incumbent  on  the  plaintiff, 
Annie  K.  Latimer,  in  the  trial  of  the  original 
case^  to  diligently  attend  it  at  the  first  term, 
by  herself  or  counsel,  and  to  meet  every  emer- 
gency which  might  grow  out  of  the  case. 
It  Is  too  late,  after  the  trial,  to  complain  that 
she  has  not  been  heard.  '*A  judgment  of  a 
court  of  competent  Jurisdiction  is  conclusive 
between  the  same  parties  and  their  privies 
as  to  all  matters  put  In  Issue,  at  which  under 
the  rules  of  law  might  have  been  put  in  Is- 
sue, In  the  cause  wherein  the  Judgment  was 
rendered."  Civ.  Code  1895,  |  3742.  This 
principle  Is  fundamental,  and  without  it  there 
would  be  no  limit  to  litigation.  E>ven  a  third 
party,  *'who  had  full  knowledge  of  the  pend- 
ency of  a  case  In  which  he  had  a  direct  pe- 
cuniary Interest,  and  neither  sought  to  be- 
come a  party  thereto  nor  made  any  effort  to 
intervene  therein,  so  as  to  protect  his  rights, 
cannot,  after  the  rendition  of  a  Judgment  In 
fiivor  of  the  plaintiff  in  such  suit,  maintain 
an  equitable  petition  to  set  such  Judgment 
aside."  Fitzgerald  v.  Bowen,  114  Oa.  691, 
40  S.  Su  735. 

Having  brought  her  creditors  into  court, 
and  prayed  that  their  claims  should,  by  the 
decree  of  the  court,  be  charged  upon  her  sep- 
arate share  of  the  property  partitioned,  it 
would  seem  that  the  appropriate  and  proper 
time  for  Mrs.  Latimer  to  attack  these  claims 
on  any  ground  had  then  arrived.  For  these 
reasons,  we  think  she  is  concluded  by  the 
decree  rendered  on  the  original  bill.  What- 
ever may  be  the  fact  as  to  hor  complaint 
that  by  these  debts  she  assumed  liabilities 
of  her  husband,  and  that  the  proceeds  were 
used  to  compound  a  felony,  she  has  passed 
the  time  when  she  could  set  up  these  matters 
in  court,  and  cannot  go  behind  the  decree  ren- 
dered, unless  it  appears  that  the  court  tran- 
scended its  powers  in  rendering  the  decree. 
Glover  v.  Moore,  00  Ga.  189;  Mashburn  v. 
Gouge,  61  Ga.  512;  Lewis  v.  Gunn,  63  Ga. 
542;  Jones  v.  Harrell,  110  Ga.  373,  35  S.  E. 
690.  This  court  has  held  many  times  that  a 
Judgment  is  final,  unless  it  can  be  shown  that 
the  party  complaining  of  it  had  '*a  good  de- 
fense, of  which  he  was  entirely  ignorant,  or 
unless  he  was  prevented  from  availing  him- 
self of  his  defense  by  fraud,  or  accident,  or 
the  act  of  the  adverse  party,  unmixed  with 
nepligence  or  fault  on  his  part.**  (The  Italics 
are  by  Judge  Nisbet)  Bellamy  v.  Woodson, 
4  Ga.  181,  48  Am.  Dec.  221;  Bostwick  v. 
Perkins,  1  Ga.  136;  Stroup  v.  Sullivan,  2  Ga. 
279,  46  Am.  Dec.  389;  Kenan  v.  Miller,  Id. 
329;  Mulllns  v.  Christopher,  36  Ga.  584;  An- 
derson V.  Clark,  70  Ga.  367;  Massey  v.  Ins. 
Co..  Id.  794;  Barksdale  v.  Greene,  29  Ga.  418; 
Kasley  v.  Camp,  40  Ga.  698;    Wingfleld  v. 


Rhea,  73  Ga.  477;  Williams  v.  Simmons,  79 
Ga.  655,  7  8.  B.  133;  Brown  v.  Brown,  99 
Ga.  812,  25  S.  B.  649;  Griffin  v.  Smyly,  105 
Ga.  475,  30  S.  E.  416;  Berry  v.  Burgbard,  111 
Ga.  117,  36  S.  B.  459;  Payne  v.  Bowdrie,  110 
Ga.  556,  36  S.  E.  89;  Donaldson  v.  Roberts, 
109  Ga.  832,  35  S.  B.  277;  Owens  v.  Van 
Winkle  Co.,  96  Ga.  408,  28  S.  EL  416^  31  L. 
R.  A.  767;  Slsson  v.  Plttman,  113  Ga.  166,  38 
8.  El  315.  And  see,  also.  Civ.  Code  1895,  H 
3984  8988»  5370;  1  Black  on  Judg.  S  830. 
In  Lewis  v.  Gunn,  63  Ga.  542,  this  court  held 
that  a  wife  could  consent  to  a  Judgment  as 
part  of  a  settlement  of  what  she  claimed  was 
her  husband's  debt  For  the  foregoing  array 
of  authorities,  as  well  as  other  authorities 
hereinafter  dted,  we  are  Indebted  to  the 
able  briefs  of  counsel  for  the  defendants  in 
error.  The  list  of  these  authorities  could  be 
largely  extended. 

Furthermore,  as  to  the  matter  of  practice 
Involved  In  this  case,  the  Code  requires  that 
*<The  Judge  at  each  regular  term  of  the  su- 
perior court  shall  call  all  cases  on  the  ap- 
pearance docket,  and  hear  and  decide  all  ob- 
jections made  to  the  sufficiency  of  petitions 
and  pleas,  and  may  by  order  dismiss  plain- 
tifTs  petition,  or  strike  defendant's  plea,  for 
noncompliance  with  the  requirements  of  law, 
unless  the  defect  is  cured  by  amendment." 
Civ.  Code  1895,  fi  5045.  Under  the  uniform 
procedure  act,  this  section  applies  as  well  to 
equitable  petitions  as  to  other  cases.  It  is 
also  provided  In  the  Code  that  "pleas  and 
answers  may  be  demurred  to,  and  If  new 
matter  Is  set  up  by  the  defendant  not  con- 
troverting the  plaintifTs  petition,  the  plain- 
tifT,  in  proper  cases,  may  be  required  by  the 
court  to  meet  the  same  by  appropriate  writ- 
ten pleadings."  Civ.  Code  1895,  §  5050; 
Ward  V.  Frick  Co.,  95  Ga.  804,  22  S.  B.  899. 
The  plaintiff,  having  failed  to  take  advan- 
tage of  these  statutory  remedies,  seems  to 
have  had  her  day  In  court  on  these  ques- 
tions. 

2.  But  it  Is  Insisted  that  the  answers  of 
the  defendants  to  the  original  bill  set  up 
matters  not  germane,  and  that  the  Judgments 
rendered  by  the  court  on  that  bill  In  favor 
of  the  defendants  were  not  authorized  by  the 
pleadings.  In  considering  this  question,  let 
It  be  remembered  that  our  Civil  Code  of 
1895  (section  4969)  provides  that  "a  petition 
In  the  nature  of  a  cross-bill  need  not  be  filed 
In  this  state,"  but  that  the  "defendant  In 
every  case  may  set  up  in  his  answer  any 
matter  which,  under  the  English  practice, 
should  be  the  subject  of  a  cross-bill."  Fol- 
lowing this  reform  in  the  practice  in  equity 
cases,  It  may  be  regarded  as  an  established 
rule  that  matters  which  were  appropriate  to 
a  cross-bill  under  the  English  practice  can 
now  be  adopted  as  regular  defenses,  and 
that  the  complainant  Is  as  much  bound  to 
take  notice  of  these  matters  as  of  any  other 
matters  which  could  be  set  up  In  the  answer 
under  the  former  practice.  Let  it  also  be  re- 
membered that  Mrs.  Latimer,  one  of  the  pe- 
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tltlonen  in  the  original  bill,  set  out  the  vari- 
008  debts  on  which  Judgments  were  rendered 
against  her  and  her  property  in  the  decree, 
and  asked  tliat  these  debts  be  charged  on  her 
separate  interest  There  being  nothing  in  her 
description  of  these  debts  implying  that  they 
were  not  immediately  enforceable,  it  no  doubt 
seemed  to  the  chancellor  who  rendered  the 
decree  that  there  was  no  reason  why  the 
court  should  not  do  complete  equity  by^  pro- 
viding the  process  by  which  these  debts 
could  be  collected  out  of  the  property  on 
which  they  were  charged.  Nor  was  there 
anything  appearing  which  rendered  a  gen- 
eral Judgment  against  Mrs.  Latimer  Inappro- 
priate to  the  case. 

This  court,  in  the  case  of  Ray  y.  Home  & 
Foreign  Investment  Ck).,  106  Ga.  496,  32  S.  B. 
603,  after  giving  the  rules  which  govern  the 
filing  of  cross-bills,  said:  "Applying  these 
rules  to  the  present  case,  we  think  the  court 
properly  refused  to  dismiss  the  answer  In 
the  nature  of  a  cross-bill  on  the  ground  that 
the  matter  set  up  therein  was  entirely  inde- 
pendent of,  or  not  germane  to,  the  case  made 
by  the  original  petition.  The  petition  sought 
to  enjoin  the  defendants  from  exercising  a 
power  of  sale  in  a  deed  given  to  secure  the 
payment  of  certain  notes.  The  defendant 
answered,  denying  the  plaintiff's  right  to  an 
injunction,  and  by  way  of  cross-bill  asked 
for  a  genera]  Judgment  on  the  notes,  and  a 
Judgment  setting  up  a  special  lien  on  the 
land.  This  was  not  a  new  and  distinct  mat- 
ter, entirely  independent  of  that  set  out  in 
the  original  petition.  The  subject-matter  of 
the  petition  and  the  answer  in  the  nature  of 
a  cross-bill  was  one  and  the  same.  The  is- 
sues raised  in  each  Involved  the  same  debt, 
the  same  deed,  the  same  land,  and  the  same 
controversy.  The  petition  sought  to  enjoin 
the  defendant  from  collecting  the  debt  by 
pursuing  a  remedy  given  in  the  deed.  The 
effect  of  the  answer  was  to  abandon  the 
remedy  sought  to  be  enjoined,  and  rely  upon 
a  remedy  to  be  given  by  the  court  into  which 
the  defendant  had  been  drawn  by  the  peti- 
tion of  the  plaintiff.  A  mere  statement  of 
the  case  seems  to  us  to  be  all  that  is  neces- 
sary to  show  that  the  answer  in  the  nature  of 
a  cross-bill  'did  not  Introduce  new  and  dis- 
tinct matters  not  embraced  in  the  original 
suit'"  Under  this  apt  authority,  it  would 
seem  that,  even  if  Mrs.  Latimer  had  appear* 
ed  and  objected  to  the  cross-prayers  In  the 
answer,  her  objection  might  very  well  have 
been  overruled.  So  far  as  the  record  dis- 
closes, she  made  no  objection  at  all  to  the 
part  of  the  answer  which  was  in  the  nature 
of  a  cross-bill. 

In  the  case  of  Crowley  v.  Crouch,  114  Ga. 
137,  39  S.  B.  904,  this  court  held:  "The 
ground  upon  which  that  part  of  the  Judg- 
ment of  the  court  excepted  to  is  alleged  to 
be  erroneous  Is  that  there  were  no  pleadings 
to  authorize  the  same.  There  Is  no  merit  in 
this  ground.  While  the  petition  prayed  only 
for  Crouch's  removal  as  trustee,  it  set  out 


the  will  of  Mrs.  Crouch,  and  undertook  to 
define  his  rights  as  to  the  property  in  ques- 
tion. His  answer  denied  the  construction  put 
upon  the  will  in  the  petition,  and  set  up 
what  he  contended  to  be  his  rights  in  the 
property  under  the  will,  and  then,  converting 
his  answer  into  a  cross-petition,  he  prayed 
that  his  rights  as  life  tenant  should  be  pro- 
tected by  the  Judgment  of  the  court  The 
court,  therefore,  properly  bad  before  it,  not 
only  the  question  of  removal  or  nonremoval 
of  Crouch  as  trustee,  but  also  that  of  pass- 
ing upon  the  prayer  of  his  cross-petition." 
This  court  has  also  held:  **It  has  long  been 
the  law  that,  where  a  court  of  equity  obtains 
Jurisdiction  for  one  purpose,  it  will  retain 
it  until  complete  Justice  has  been  done  to  all 
parties"-cltlng  Civ.  Code  1806,  |  3925;  Mays 
▼.  Shivers,  7  Ga.  238;  Martin  v.  Tidwell, 
86  Ga.  332.  This  quotation  is  taken  from 
Bay  V.  Home  &  Foreign  Investment  Co.,  106 
Ga.  497,  82  S.  B.  606. 

In  the  case  of  Carlton  v.  Insurance  Co., 
72  Ga.  393,  after  reciting  that  certain  cross- 
prayers  were  made  by  the  defendants  relat- 
ing to  the  fund  in  controversy,  this  court 
said:  "The  Code  makes  an  answer  in  the 
nature  of  a  cross-bill  stand  as  a  cross-bill. 
•  •  ♦  So  that  the  demurrer  was  not  prop- 
erly sustained  on  the  ground  that  it  [the 
answer]  is  not  germane.  Nor  do  we  think 
that  the  ground  is  aided  by  stating  that  the 
cause  arose  for  relief  after  the  original  bill 
was  filed.  It  arose  by  the  bill,  and  is  ger- 
mane to  it;  nay,  it  existed  before.  Knowl- 
edge may  have  come  to  defendants  since  the 
bill  was  filed.  But  for  the  allegations  of  the 
bill.  It  may  not  have  been  known  or  a  suit 
been  instituted;  but  if  the  bill  uncovers  facts 
transpiring  before  it  was  brought  and  dis- 
covers equitable  rights  to  the  defendants, 
why  should  they  not  ask  relief  arising  from 
those  facts?  Must  they  bring  a  separate  suit 
in  such  a  case?  Equity  does  nothing  by 
halves,  but  gives  complete  relief.  He  who 
seeks  it  must  do  it  Code  1882,  Sfi  30M, 
8085;  Walker  v.  Morris,  14  Ga.  323;  Martin 
r.  Tidwell,  36  Ga.  332.  And  he  must  do  it 
we  think  those  cases  rule,  in  the  very  case 
in  which  he  himself  seeks  it,  If  the  relief 
sought  by  the  defendants  be  akin  to  the 
subject  in  regard  to  which  he  seeks  rtiief 
for  himself." 

We  therefore  think  that  the  case  made 
by  the  original  equitable  petition  filed  by 
Mrs.  Latimer  and  her  coplalntifliB,  and  the 
case  made  by  the  answers  thereto,  were  akin« 
were  germane  to  each  other,  and  that  the 
chancellor  who  rendered  the  decree  in  that 
case  might  well  have  held  that  an  objection 
to  the  cross-equity  set  up  by  the  answers 
could  not  be  sustained.  Can  it  be  assum- 
ed that  the  court,  when  asked  to  charge  a 
debt  upon  specific  property,  by  a  debtor  who 
in  his  petition  sets  out  the  debt  and  discloses 
no  reason  why  it  should  not  be  paid,  nor  as- 
serts that  It  is  not  due,  would  refuse,  on  the 
prayer  of  the  creditor,  also  to  decree  a  pay- 
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mpjit  of  the  debt?  Would  the  court  by  one 
prooeedliig  jcharge  the  debt  on  the  property, 
and  then  hold  that  a  subsequent  proceeding 
would  be  necessary  to  obtain  a  Judgment  on 
the  debt,  under  the  circumstances  stated  Y 
We  think  not 

3.  In  the  present  bllU  assailing  the  decree 
rendered  in  the  former  case,  it  is  complained 
that  the  debts  set  out  in  the  original  bill 
irere  not  in  fact  due  until  nearly  a  month 
after  the  decree  was  rendered;  and  it  is  to 
be  assumed  that  if  the  chancellor  had  been 
informed,  by  the  pleadings  or  otherwise,  that 
the  debts  of  the  plaintitfs  to  the  defendants 
were  not  due  at  the  hearing  of  the  partition 
proceedings,  he  would,  in  the  exercise  of  his 
equitable  powers,  hare  given  such  a  direc- 
tion In  the  decree  as  would  protect  Mrs.  Lat* 
imer  against  a  premature  enforcement  of  the 
judgments.  Recurring  to  the  question  (which 
we  have  already  considered)  as  to  its  being 
the  duty  of  Mrs.  Latimer  to  attend  during 
the  progress  of  her  case  and  watch  all  of 
its  incidents  and  emergencies,  is  it  not  true 
that  she  is  herself  at  fault  in  not  having 
disclosed  in  her  original  petition  the  fact 
that  these  debts  had  not  matured,  if  she 
wished  to  Insist  that  the  Judgments  prayed 
for  by  the  defendants  should  not  be  ren- 
dered because  the  debts  were  not  yet  due? 
Might  not  the  court  have  assumed  that  she 
had  no  defense  to  the  cross-prayers  set  forth 
in  the  answers  of  the.  defendants?  Certainly, 
if  she  had  any  objections  to  urge  against 
the  granting  of  these  prayers,  she  was  guilty 
of  negligence  in  not  making  known  such 
objections  before  the  court  rendered  its  de- 
cree. 

Onr  attention  has  been  called  to  two  cases 
(Sanner  v.  Sayne,  78  Ga.  467,  3  S.  £.  651,  and 
Dye  V.  Garrett,  78  Ga.  471,  3  a  B.  692)  in 
which  Judgments  rendered  by  the  court  with- 
out a  Jury  were  arrested,  because  it  appeared 
that  suit  had  been  instituted  upon  a  series 
of  notes,  one  only  of  which  appeared  on  its 
face  to  be  due.  But  in  each  of  those  cases 
the  plaintiff  relied  for  a  recovery  upon  a  spe- 
cial omtract,  alleged  to  have  been  made  at 
the  time  the  notes  were  given,  to  the  effect 
that,  if  default  should  be  made  In  the  pay- 
ment of  any  one  of  the  notes,  all  other  notes 
of  the  series  remaining  outstanding  should 
at  once  become  due;  and  this  court  merely 
held  that  as  the  suits  were  not  based  upon 
an  unconditional  contract  in  writing,  the 
Judge  of  the  trial  court  was  without  Jurisdic- 
tion to  render  Judgment  without  the  interven- 
tion of  a  Jury  on  such  of  the, notes  as  had  not 
on  &eir  face  reached  maturity.  In  other 
words,  it  was  held  that  the  Judge  had  no 
power,  nnder  the  Constitution  of  this  state 
(Civ.  Cbde  1805,  §  5848),  to  render  a  Judg- 
ment in  a  case  of  that  nature  without  the 
venUct  of  a  Jury,  notwithstanding  there  may 
not  have  been  filed  any  issuable  defense  un- 
der oath  or  aHOrmation.  In  neither  of  these 
cases  was  there  any  consent  by  the  parties 
that  the  Judge  should  hear  and  determine  the 


issues  Involved  without  the  Intervention  of  a 
Jury.  In  view  of  all  these  considerations,  we 
do  not  think  that  the  court  below  could,  on 
this  ground  alone,  reopen  the  decree  in  the 
partition  proceedings.  The  debts  are  now 
due. 

4.  What  has  been  heretofore  said  is  a  suf- 
ficient reply  to  the  complaint  that  the  plead- 
ings in  the  original  case  were  not  sufficient 
to  support  the  Judgments  rendered  in  favor 
of  the  defendants.  Mrs.  Latimer  and  her  co- 
plaintiffs  were  responsible  for  the  filing  of 
the  equitable  petition  in  that  case.  The  de- 
fendants, by  their  answers,  admitted  all  the 
facts  set  forth  in  the  petition.  Where  a  pe- 
tition recites  the  rights  of  the  defendants 
thereto,  we  know  of  no  rule  of  practice  which 
requires  their  answers  to  be  fuller  than  the 
case  which  the  plaintiff  makes,  except  as  to 
cross-prayers  for  the  relief  to  which  they 
are  entitled.  The  creditors  of  Mrs.  Latimer, 
who  were  made  parties  defendant  to  her  eq- 
uitable petition,  confessed  the  case  she  stated, 
and  based  their  prayers  upon  that  case. 
The  administrators  of  the  estates  in  which 
she  claimed  an  interest,  who  were  also  made 
parties  defendant,  likewise  admitted  the  right 
of  Mrs.  Latimer  and  her  coplaintiffs  to  the 
relief  sought  by  them,  and  set  forth,  by  way 
of  an  answer  in  the  nature  ot  a  cross-bill, 
only  such  rights  as  they,  in  their  capacity  as 
the  legal  representatives  of  the  estate,  could 
Justly  assert  against  the  plaintiffs. 

It  was  also  complained,  on  the  argument 
before  us,  that  the  Judgments  rendered  by 
the  chancellor  in  the  decree  on  the  original 
bill  and  answers  aggregated  in  amount  $813.- 
59  in  excess  of  all  obligations  signed  by  Mrs. 
Latimer.  If  we  understand  this  complaint, 
it  grows  out  of  the  fact  that  the  defendant 
administrators,  who  were  called  on  by  the 
plaintiff's  petition  to  render  an  account  of 
their  administration,  asked  a  Judgment 
against  Mrs.  Latimer  for  her  proportion  of 
certain  advances  made  by  them  in  excess  of 
the  receipts  realized  by  them  in  managing 
the  estates  which  they  represented.  In  the 
answer  filed  by  these  administrators,  they 
specially  prayed  Judgment  against  the  plain- 
tiff for  these  advances;  and,  this  being  so.  we 
think  It  was  entirely  proper  for  the  chancel- 
lor, when  the  accounting  prayed  for  by  the 
plaintiff  was  taken,  to  allow  the  administra- 
tors to  assert  their  claim  against  the  estates 
for  the  amount  expended  by  them  in  excess 
of  their  receipts,  and  to  make  this  claim 
a  charge  against  the  lands  sought  to  be  par- 
titioned. C^tainly  this  prayer  and  allow- 
ance were  germane  to  the  case  made  by  the 
plaintiff's  petition. 

6.  On  the  argument  before  this  court,  coun- 
sel for  the  plaintiff  in  error  also  directed  our 
attention  to  the  fact  that  the  answers  made 
by  the  defendants  in  the  original  case^^had 
not  been  marked  "FUed."  All  that  seems  to 
be  required  of  a  defendant,  under  the  statute 
regulating  the  practice  in  such  cases,  is  that 
he  shall  appear  at  the  return  term  of  the 
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caDBe  and  make  hia  def  enaes  In  writing,  sign- 
ed by  himself  or  by  counsel.  CIt.  Code  1805, 
I  0062.  Whether  the  clerk  of  the  court  did 
or  did  not  make  an  entry  of  filing  on  the  an- 
swers of  the  defendants  to  the  petition  to 
wliich  Mrs.  Latimer  was  a  party  plaintiff  is  a 
matter  which  cannot  affect  the  validity  of  the 
decree  rendered  in  tliat  proceeding,  if  these 
answers  were  actually  before  the  court  and 
in  its  custody  at  the  time  the  decree  was 
made.  These  answers  were  not  only  in  court, 
but  were  considered  by  the  Judge  who  render- 
ed the  decree^  as  appears  ftom  the  decree  it- 
self. 

6.  While  inadvertent  errors  in  a  decree 
may  be  corrected,  the  general  rule  is  that  a 
bill  of  review  will  not  lie  against  a  consent 
decree.  Hargraves  v.  Lewis,  7  Oa.  119;  Cun- 
ningham V.  Schley,  68  Ga.  105, 113.  The  rea- 
sons tor  this  rule  are  pithily  stated  in  law 
Latin:  "Consensus  toUit  errorem.  Volenti 
non  fit  injuria.** 

7.  And  there  is  no  specification  of  any 
fraud  in  the  procurement  of  the  decree. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LAMAR,  J.,  disqualified. 


(119  Ga.  886) 

ROUNTRBB  v.  RBNTZ,  Mayor. 
(Supreme  Court  of  Georgia.    March  80,  1904.) 

MUNICIPAL   BONDS— ISSUANCE— INJUNOTION. 

1.  After  a  Judgment  validating  an  issue  of 
municipal  bonds,  rendered  in  accordance  with 
the  terms  of  the  act  approved  December  0, 
1597  (Acts  1807,  p.  82 ;  Van  Epos'  Code  Supp. 
S  6074  et  seq.),  an  injunction  will  not  lie  to  re- 
strain the  sale  of  the  bonds  on  the  ground  that 
the  notice  of  the  election  to  authorize  their  is- 
suance was  not  published  the  number  of  times 
cequired  by  the  statute. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court;  Bmanuel  Coun- 
ty; B.  D.  Bvans,  Judge. 

L.  H.  Rountree  against  George  Rentz,  may- 
or, to  restrain  the  sale  of  bonds.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af* 
firmed. 

Herrington  &  Lee,  for  plaintiff  in  error. 
F.  H.  Saffold,  for  defendant  in  error. 

CANDLBR,  J.  The  bill  of  exceptions  com- 
plains of  the  denial  of  a  petition  for  injunc- 
tion to  restrain  the  sale  by  the  city  of  Swains- 
boro  of  bonds  issued  for  the  purpose  of  de- 
fraying the  expense  of  building  a  school- 
house.  The  case  was  tried  in  the  court  below 
on  an  agreed  statement  of  facts,  which  was 
as  follows:  '*0n  October  7,  1901,  the  mayor 
and  council  of  the  dty  of  Swainsboro  enacted 
an  ordinance  providing  for  an  election  to  be 
held  on  November  7,  1901,  authorizing  the 
Issuance  of  $12,000  bonds  to  build  and  equip 
a  schoolhouse  for  Swalnsbora  The  election 
was  held  In  pursuance  of  the  ordinance,  and 
resulted  in  a  vote  of  83  for  bonds  and  10 
against  bonds;  more  than  two-thirds  of  the 
qualified  voters  of  said  dty  having  voted  for 


bonds.  Within  the  time  prescribed  by  law, 
the  mayor  and  council  of  the  city,  of  Swains- 
boro notified  B.  T.  Rnwlings,  solicitmr  gen- 
eral of  the  Middle  Circuit  (which  judicial 
circuit  embraces  Swainsboro)  of  the  result  of 
said  election,  and  said  solicitor  general,  io 
tcnos  of  the  statute,  filed  a  proceeding  to 
validate  said  bonds,  complying  in  every  par- 
ticular with  said  statute;  and  on  December 
23,  1901,  his  honor  B.  D.  Bvans,  Judge  of 
the  superior  courts  of  the  Middle  Circuit, 
passed  an  order  validating  said  bonds — said 
order  specifically  set  out  in  the  answer.'*  On 
hearing  the  petition  for  injunction,  the  plain- 
tiff offered  to  prove  that  the  advertisement 
of  the  notice  of  election  was  inserted  in  the 
newspaper  only  twice,  instead  of  once  a 
week  for  four  weeks,  as  provided  by  the 
statute.  "The  defendant  admitted  the  truth 
of  the  evidence  offered,  but  objected  to  the 
admissibility  of  the  same,  on  the  ground  that 
plaintiff  could  not  go  behind  the  Judgment 
of  validation."  With  this  view  the  court 
concurred,  and  held  that  the  Judgment  of 
validation  "is  res  adjudicata  of  the  question 
raised,  and  is  conclusive  as  to  all  matters 
involved." 

From  the  foregoing  It  will  be  seen  that 
the  sole  question  for  our  determination  is  as 
to  the  conclusiveness  upon  the  taxpayer  of  a 
Judgment,  rendered  in  accordance  with  the 
provisions  of  the  act  approved  December  6^ 
1897  (Acts  1897,  p.  82;  Van  Bpps,  Code  Supp. 
8  0074  et  seq.),  validating  coun^  or  munic- 
ipal bonds.  In  our  opinion,  this  question  is 
absolutely  settled  by  the  decision  of  this 
court  in  the  case  of  Epping  v.  Columbus,  117 
Ga.  280,  43^8.  B.  803,  where  it  was  said. 
•"The  act  of  1807  •  •  •  provides  a  meth- 
od  of  ascertaining,  before  the  bonds  are  iS' 
sued  and  the  debt  incurred,  whether  the 
munidpality  ix  county  can  lawfully  incur  a 
debt  of  the  amount  sought  to  be  incurred* 
and  for  the  purpose  for  which  it  is  to  be 
incurred,  and  whether  the  assent  of  the  qoali- 
fled  voters  has  been  obtained  in  the  manner 
required  by  law.  A  Judgment  of  the  supe- 
rior court  validating  an  issue  of  bonds  con- 
cludes the  munidpality,  its  dtizens,  and  ev- 
ery one  else,  on  all  the  questions  above  re- 
ferred to,  as  well  as  on  all  other  questions 
which  the  Constitution  and  laws  require  to 
be  determined  before  authority  Is  granted  to 
a  munidpality  to  incur  a  debt  One  who 
holds  a  bond  stamped  as  validated  in  com- 
pliance with  the  provisions  of  the  act  of  1807 
has  a  right  to  presume  not  only  that  the 
municipality  had  authority  to  incur  the  debt 
for  the  purpose  for  which  the  bond  was  is- 
sued, but  also  for  the  amount  represented 
by  the  bonds  issued,  as  well  as  that  the  con- 
sent of  the  qualified  voters  had  been  obtained 
to  the  issue  in  the  manner  prescribed  by 
law."  In  the  present  case  it  was  agreed  that 
all  the  proceedings  leading  up  to  the  Judg- 
ment of  validation  were  regular,  and  that 
the  law  in  regard  thereto  was  complied  witly 
in  every  respect    It  follows,  therefore,  that 
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BO  taxpayer  can  go  behind  that  Judgment 
and  obtain  an  Injunction  against  the  Issuance 
and  sale  of  the  bonds  on  the  ground  that 
the  notice  of  the  election  to  authorize  the 
bonds  was  not  published  as  required  by  law. 
If  that  question  could  be  raised  now,  It  could 
Just  as  well  be  raised  20  years  after  the 
Issuance  of  the  bonds,  and  when  they  be- 
came due.  To  allow  this  to  be  done  would 
be  absolutely  to  set  at  naught  the  statute 
under  which  the  validation  proceedings  were 
had.  The  evident  purpose  of  the  statute 
was  to  set  at  rest,  once  and  for  all,  by  the 
medium  of  a  judicial  determination  before 
the  bonds  are  issued,  all  question  as  to  the 
regularity  and  legality  of  the  proceedings 
had  prior  to  the  rendition  of  that  Judgment 
The  advantage  thus  gainea  In  securing  for 
municipal  and  county  bonds  a  ready  sale  at 
Cavorable  prices  is  obvious,  and  that  the  act 
of  1897  was  passed  for  the  special  purpose 
of  facilitating  the  sale  of  such  bonds  when 
Issued- can  scarcely  be  doubted.  The  wisdom 
of  a  policy  which  has  a  tendency  to  en- 
courage small  and  struggling  municipalities 
to  rush  blindly  into  debt  in  order  to  erect 
expensive  public  buildings  and  to  secure 
metropolitan  comforts  and  conveniences  is 
open  to  grave  question,  but  that  Is  not  ger- 
mane to  the  present  discussion.  Swalnsboro 
wants  a  fine  schoolhouse,  and  has  voted  an 
issue  of  bonds  for  the  purpose  of  satisfying 
that  want.  The  General  Assembly  has  pro- 
vided a  method  by  which  the  legality  of  the 
bonds  and  the  regularity  of  the  proceedings 
by  which  thehr  Issuance  was  authorized  may 
be,  by  a  solemn  Judgment,  forever  settled. 
This  method.  It  is  agreed,  has  been  pursued 
In  the  present  case  in  terms  of  the  law;  and 
the  plaintiff  cannot  now  call  in  question  the 
ralldity  of  the  election  by  reason  of  the  al- 
leged failure  to  advertise  it  in  the  manner 
required  by  the  statute. 
Judgment  afilrmed.    All  the  Justices  con- 
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PALlfBR  BRICK  CO.  v.  CHENALL. 
(Supreme  Court  of  Georgia.    March  90,  1904.) 

IHJXTBT  TO  EMPLOrt— NEOLXOKNCB— EVIDENCB>— 

BE8      IPSA      LOQTTITUB  —  QUESTION      FOB 

JUBT— ACTION— PLEADING— DEMUBBEB. 

1.  The  maxim  res  ipsa  loquitur  la  applicable, 
nnder  certain  circumstances,  In  suits  by  a  serv- 
ant against  his  master  for  damages  resulting 
ftrom  the  tatter's  negligence.  Simmons,  O.  J.» 
dissenting. 

2.  The  maxim  is  however,  rarely  applicable 
in  sadi  cases,  and  only  where  the  manner  of  the 
oocorrence  producing  the  injury  or  the  attend- 
ant drcumstances  are  such  that  the  jury  could 
reasonably  infer  that  the  occurrence  could  not 
have  taken  place  unless  the  master  was  laclcinz 
in  diligence  as  to  instrumentalities,  place  of 
work,  or  fellow  servants. 

8.  Whether  such  an  inference  shall  be  drawn 
la  a  question  exclusively  within  the  province  of 
the  jury,  who  are  to  determine  whether  the  dr- 
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cumstances  are  sndi  as  to  authorise  the  Infer- 
ence; and  the  circumstances  must  show  that 
the  occurrence  was  of  such  an  unusual  and  ex- 
traordinary character  that  an  inference  of  neg- 
ligence would  arise,  which  would  overcome  Che 
E resumption  of  law  in  favor  of  the  master  that 
e  had  furnished  prooer  instrumentalities,  a 
safe  place  to  work,  and  competent  fellow  serv- 
ants. 

4.  In  any  case  the  inference  is  slight,  and 
especially  is  this  true  where  the  suit  is  by  a 
servant  against  his  master ;  and  the  jury  should 
disregard  the  inference  in  every  case  where 
there  is  the  slightest  evidence  which  would  ei- 
ther adequately  explain  the  happening  of  the 
occurrence  upon  some  other  theory  than  the 
negligence  claimed,  or  which  would  satisfy  the 
minds  of  the  jury  that  the  master  was  not  negli- 
gent, notwithstanding  the  explanation  of  the 
master  does  not  suflSciently  account  for  the  oc- 
currence itself. 

5.  A  petition  daiming  damages  for  negligence, 
which  contains  only  general  allegations  of  neg- 
ligence, will  be  dismissed  on  spedal  demurrer 
unless  so  amended  as  to  set  forth  one  or  more 
specific  acts  of  negligence. 

6.  It  follows  from  the  foregoing  that  when  a 
petition  sets  forth  general  allegations  of  negli- 
gence, which  are  followed  by  an  averment  of  a 
specific  act  of  negligence,  there  can  be  no  re- 
covery by  the  plaJntiflf,  unless  the  specific  act 
of  negligence  is  established  to  the  satisfaction 
of  the  jury. 

7.  In  a  suit  of  the  character  above  indicated, 
evidence  of  the  drcumstances  attending  the 
transaction  which  resulted  in  the  injury,  and 
constituting  the  res  gestee  of  tiie  occurrence, 
may  be  properly  admitted,  althoujSfh  such  evi- 
dence may  snow  other  acts  of  negl&enoe  on  the 
part  of  the  defendant  than  the  one  alleged.  But 
such  evidence  will  not  authorize  a  recovery  un- 
less the  specific  act  of  negligence  alleged  Is  es- 
tablished to  the  satisfaction  of  the  jury. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Saint  Chenall  against  the  Pal- 
mer Brick  Company.  Judgment  for  plaintiff, 
and  both  parties  bring  error.  Reversed  on 
main  bill  of  exceptions,  and  aflarmed  on  cross- 
bllL 

Smith,  Hammond  &  Smith,  for  the  Palmer 
Brick  Co.  Burton  Smith  and  George  Gordon, 
for  Saint  ChenalL 


COBB,  J.  This  is  the  second  appearance 
of  this  case.  See  Chenall  v.  Palmer  Brick 
Company,  117  Ga.  106^  43  S.  E.  443.  At  the 
last  trial  the  plaintiff  recovered  a  verdict, 
and  now  the  defendant  complains  that  the 
court  erred  in  refusing  to  grant  it  a  new  trial. 

1-4.  When  the  case  was  here  before,  there 
was  a  distinct  ruling  to  the  effect  that  the 
maxim  res  ipsa  loquitur  would  be  applicable 
in  an  action  by  a  servant  against  a  master. 
While  we  are  aware  that  this  is  a  proposition 
upon  which  the  courts  are  not  by  any  means 
agreed,  and  the  older  rulings  are  generally  to 
the  contrary,  still  there  are  many  decisions 
by  American  courts  holding  that,  under  given 
circumstances,  this  maxim  is  applicable  in 
cases  of  the  character  referred  to;  and  the 
trend  of  American  authority  seems  to  be  now 
in  that  direction,  even  if  the  current  is  not 
already  that  way.  See  2  Labatt's  Master  & 
Servant,  S  834,  and  dtations  in  note  &    While 
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the  maxim  li  applied  with  great  caution  In 
anj  class  of  cases,  greater  caution  must  be 
exercised  in  determining  its  application  in  a 
suit  by  a  servant  against  a  master,  on  ac- 
count of  the  burden  resting  upon  the  servant, 
as  well  as  the  presumptions  which  exist  hi 
favor  of  the  master.  A  servant  who  sues  his 
master  for  damages  on  account  of  alleged  neg- 
ligence talEes  upon  himself  the  burden  of 
showing  not  only  due  care  on  his  own  part* 
but  also  that  the  master  was  negligent  Ex- 
cept in  a  case  where  the  master  sued  is  a  rail- 
road company,  the  servant  cannot,  under  any 
circumstances,  call  to  his  aid  any  presump- 
tion of  law  which  will  have  the  effect  to  re- 
lieve him  from  establishing  the  existence  of 
negligence  by  proof  of  facts  requisite  for  that 
purpose.  On  the  other  hand,  the  master  has 
in  his  favor  two  presumptions  of  law:  First, 
that  he  has  discharged  his  full  duty  to  his 
servant  in  regard  to  Instrumentalities,  place 
of  work,  and  fellow  servants;  and,  second, 
that  the  servant  has  assumed  all  of  the  usual 
and  ordinary  hazards  of  the  business.  Be- 
fore the  servant  can  recover,  he  must  over- 
come, by  proof  of  the  facts  necessary  for  that 
purpose,  these  two  presumptions  that  the  law 
raises  hi  favor  of  the  master.  The  servant 
is  required  to  prove  negligence,  but  he  may 
carry  this  burden  of  proof  which  the  law 
Imposes  upon  him  like  any  other  litigant,  and 
may  satisfy  the  requirements  of  the  law  eith- 
er by  direct  or  circumstantial  proof.  If  he 
can,  by  the  proof  of  a  series  of  circumstances, 
establish  that  he  has  exercised  due  care  and 
that  the  master  was  negligent,  he  may  rely 
upon  the  circumstances  for  a  recovery,  even 
in  the  absence  of  any  direct  proof  on  the  sub- 
ject of  his  own  conduct,  or  that  of  his  master. 
The  maxim  res  ipsa  loquitur  is  simply  a  rule 
of  evidence. 

The  general  rule  is  that  negligence  is  nev- 
er presumed  from  the  mere  fact  of  injury, 
yet  the  manner  of  the  occurrence  of  the  in- 
jury complained  of,  or  the  attendant  circum- 
stances, may  sometimes  well  warrant  an  in- 
ference of  negligence.  It  is  sometimes  said 
that  it  warrants  a  presumption  of  negligence, 
but  the  presumption  referred  to  is  not  one 
of  law,  but  of  fact.  It  is,  however,  more 
correct  and  less  confusing  to  refer  to  it  as 
an  inference,  rather  than  a  presumption,  and 
not  an  inference  which  the  law  draws  from 
the  fact,  but  an  inference  which  the  Jury 
are  authorized  to  draw,  and  not  an  inference 
which  the  jury  are  compelled  to  draw.  In 
the  trial  of  an  action  by  a  servant  against 
a  master,  where  it  has  been  shown  that  the 
servant  was  in  the  exercise  of  due  care,  and 
the  manner  of  the  injury  or  the  attendant 
circumstances  are  such  that  injury  could  not 
have  resulted  unless  the  master  had  not  been 
negligent  In  some  respect  in  which  the  law 
required  him  to  be  diligent  for  the  servant's 
safety,  then  the  jury  might  be  authorized 
to  infer  that  the  master  had  been  negligent 
in  respect  of  the  matter  which  was  the  basis 
of  the  suit  and  would  be  authorized  to  base 


a  finding  upon  such  an  inference,  In  the 
absence  of  an  explanation  which  would  be 
satisfactory  to  them;  and  it  is  not  necessary 
that  this  explanation  should  satisfy  them  as 
to  the  cause  of  the  injury,  but  an  explana- 
tion which  satisfies  them  simply  that  the 
master  has  exercised  all  the  diligence  which 
the  hiw  requires  of  him  would  be  sutticient 
to  rebut  the  inference  of  negligence  result- 
ing from  the  happening  of  the  occurrence, 
although  the  cause  thereof  might  still  be 
involved  in  an  unsolvable  mystery.  Under 
our  system,  where  every  question  of  negli- 
gence is  left  for  determination  by  the  jury, 
even  in  cases  where  the  maxim  under  consid- 
eration is  applicable,  the  judge  should  not 
charge  the  jury  that  there  would  be  an  in- 
ference of  negligence  from  a  given  state  of 
facts,  but  should  instruct  them,  in  clear  and 
unequivocal  terms,  that  negligence  must  be 
proven,  and  it  is  for  them  to  consider  wheth- 
er the  manner  of  the  occurrence  and  the 
attending  circumstances  are  of  such  a  char- 
acter that  they  would,  in  their  judgment  and 
discretion,  be  authorized  to  draw  an  infer- 
ence that  the  occurrence  could  not  have  tak- 
en place  if  due  diligence  on  the  part  of  the 
master  had  been  exercised.  And  they  should 
also  be  instructed  that,  while  they  are  not 
required  by  the  law  to  draw  any  inference 
of  negligence  from  the  matter,  still  it  is  with- 
in their  province  to  determine  whether  the 
circumstances  are  such  that  such  an  infer- 
ence might  be  properly  drawn.  If,  in  a  giv- 
en case,  the  jury  see  proper  to  draw  an  in- 
ference of  negligence  from  the  manner  of  the 
occurrence  or  the  attendant  circumstances, 
the  drawing  of  this  inference  is  not  neces- 
sarily to  result  in  a  finding  in  favor  of  the 
plaintiff.  It  imposes  upon  the  jury  the  duty 
of  making  further  inquiry  as  to  whether  this 
hiference  has  been  overcome  by  a  satisfactory 
explanation.  If  the  jury  have  drawn  the 
inference  of  negligence,  and  there  is  evi- 
dence which  satisfies  their  minds,  notwith- 
standing such  inference  of  negligence,  that 
the  occurrence  was  really  brought  about  by 
the  negligence  of  a  fellow  servant,  the  in- 
ference is  overcome,  and  the  jury  should 
find  in  favor  of  the  defendant  So,  if  there 
is  evidence  that  the  master  has  fully  dis- 
charged the  duty  which  the  law  requires  of 
him  in  reference  to  his  servant  althous^ 
he  has  not  satisfactorily  accounted  for  the 
occurrence,  the  inference  should  go  for 
naught,  and  the  finding  should  be  In  favor 
of  the  defendant.  The  application  of  the 
maxim  res  ipsa  loquitur  does  not  change  one 
iota  of  the  law  of  master  and  servant,  but 
simply  affords  in  some  rare  cases  a  means 
of  proof  to  which  the  servant  may  resort 
to  carry  the  burden  which  the  law  imposes 
upon  him  in  a  case  where  he  sues  his  master 
for  negligence.  In  these  cases,  which  are 
of  rare  occurrence—for  the  maxim  only  ap- 
plies in  cases  which  do  not  ordinarily  and 
usually  happen— the  maxim  affords  {o  the 
servant  an  opportunity  to  claim  at  the  bands 
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of  the  jury  an  Inference  drawn  from  facts 
wMch  he  may  rely  upon  as  proof  of  that 
which  the  law  requires  him  to  prove.  The 
inference  is  only  prima  facie,  is  generally 
slight,  and  is  easily  overcome.  The  infer- 
ence should  he  drawn  hy  the  jury  only  in 
extreme  cases^  and  should  be  disregarded  hy 
them  in  every  case  where  it  reasonably  ap- 
pears from  the  evidence  that  the  master 
has  not  been  guilty  of  negligence  as  to  in- 
Btnunentalities,  place  of  work,  or  fellow  serv- 
ants. The  inference  goes  the  moment  it  ap- 
pears that  a  defect  in  machinery  complained 
of  Is  a  latent  defect  that  the  master  could 
not  have  discovered  by  the  exercise  of  ordi- 
nary care.  In  cases  like  the  Nelms  Case, 
8a  Ga.  70,  9  S.  E.  1(H9,  20  Am.  St  Hep.  308; 
the  Railey  Case,  112  Ga.  288,  87  8.  E.  360;  the 
Baxley  Case,  114  Ga.  720,  40  S.  E.  730;  the 
Stewart  Case,  115  Ga.  624^  41  S.  B.  981;  the 
Portner  Case,  116  Ga.  171.  42  S.  E.  408;  and 
the  Reynolds  Case,  117  Ga.  47,  43  S.  B.  456— 
which  were  cases  in  which  the  defect  was 
latent,  and  the  master  could  not  have  dis- 
covered it  hy  the  exercise  of  ordinary  care, 
or  the  defect  was  patent,  and  the  servant 
had  equal  means  with  the  master  of  ascer- 
taining the  same,  the  maxim  res  ipsa  loquitur 
could  have  no  application.  In  the  case  of 
Keith  V.  Iron  Company,  81  Ga.  49,  7  S.  E. 
166,  12  Am.  St  Rep.  296,  which  involved  the 
falling  of  an  arch,  the  maxim  res  ipsa  lo- 
quitur might  or  might  not  have  been  appli- 
cable^ according  to  the  circumstances  exist- 
ing at  the  time  of  the  fall;  but,  even  if 
applicable,  it  would  not  in  that  case  have 
availed  the  plaintiif,  for  the  reason  that,  if 
the  Inference  of  negligence  arose,  it  was  im- 
mediately removed  when  the  fact  appeared 
that  the  plaintilf  was  injured  as  the  result 
of  the  negligence  of  a  fellow  servant 

5-7.  A  petition  claiming  damages  for  negli- 
gence^ which  contains  merely  general  .allega- 
tions of  negligence^  is  subject  to  special  de- 
murrer, and,  upon  the  hearing  of  such  a  de- 
murrer, should  be  dismissed,  unless  so 
amended  as  to  set  out  one  or  more  specific 
acts  of  negligence.  Russell  v.  Central  of 
Georgia  Ry.  Co.,  119  Ga.  705^46  S.  E.  858.  It 
would  follow  from  this  that  if  a  petition  sets 
forth  general  allegations  of  negligence,  fol- 
lowed by  allegations  setting  forth  specific 
acts  of  negligence,  the  plaintifT  is  not  entitled 
to  recover,  unless  it  be  shown  to  the  satisfac- 
tion of  the  jury  tliat  the  defendant  has  been 
negligent  in  ione  or  more  of  the  particulars 
allesred.  What  would  be  the  right  of  the 
plaintiff  If  the  defendant  should  see  proper  to 
go  to  trial  upon  a  petition  which  contained 
mere  general  allegations  of  negligence,  with 
no  specific  act  of  negligence  set  forth  there- 
in, is  not  material  to  the  present  discussion. 
Without  reference  to  that  question,  it  is  cer- 
tain that.  If  the  plaintiff  alleges  a  specific  act 
of  negligence,  no  recovery  can  be  had,  unless 
this  act  of  negligence  is  established,  without 
reference  to  other  averments  of  negligence 
in  the  petition  which  are  general  in  their 


nature.  Georgia  R.  Co.  v.  Oaks,  52  Ga.  410 
(5);  Central  R.  Co.  v.  Nash,  81  Ga.  581,  7  S. 
E.  808  (2);  Central  R.  Co.  v.  Hubbard,  86  Ga. 
624,  12  8.  E.  1020  (4).  While  all  the  circum- 
stances of  the  transaction  under  investiga- 
tion which  constitute  the  res  gestae  of  the 
occurrence  are  admissible  in  evidence,  and  in 
this  way  evidence  of  acts  of  negligence  not 
alleged  may  be  received  for  consideration  by 
the  jury,  still  this  is  solely  for  the  purpose 
of  determining  whether  the  specific  acts  of 
negligence  alleged  in  the  petition  have  been 
established.  No  matter  how  much  evidence 
there  may  be  of  acts  of  negligence  admitted 
under  the  operation  of  this  rule,  there  can  be 
no  lawful  recovery  unless  one  or  more  of  the 
specific  acts  of  negligence  set  forth  in  the  pe- 
tition have  been  established  to  the  satisfac- 
tion of  the  jury.  The  other  acts  of  negli- 
gence admitted  as  a  part  of  the  res  gestee  of 
the  transaction  may  be  looked  to,  to  throw 
light  on  the  question  as  to  whether  the  spe- 
cific acts  of  negligence  relied  on  have  been  es- 
tablished; but,  no  matter  how  well  establish- 
ed such  other  acts  may  be,  the  jury  are  not 
authorized  to  find  in  ftivor  of  the  plaintiff  un- 
less at  least  one  of  the  specific  acts  alleged 
has  been  proved  to  their  satisfaction.  At- 
Uinta  St  B.  Co.  v.  Walker,  93  Ga.  462,  21  S. 
B.48. 

In  the  present  case  the  petition  alleged 
that  the  plaintiff  was  under  the  direction  of 
one  Montgomery,  a  boss  in  the  employment 
of  the  defendant,  "who  ordered  him  to  as- 
sist in  the  repair  of  a  brick  kiUi."  He  "was 
directed  to  go  inside  of  the  kiln,  which  was 
undergoing  repairs,  to  get  certain  bricks 
which  were  therein,  and  carry  them  to  the 
masons  who  were  at  work  on  the  outside  of 
the  said  kiln."  While  at  work  within  the 
kiln,  the  top  of  the  same  fell  upon  plaintiff, 
injuring  him.  The  paragraphs  of  the  peti- 
tion which  allege  negligence  on  the  part  of 
the  defendant  are  as  follows: 

"(10)  Defendant  was  negligent  in  this: 
that  it  furnished  an  unsafe  place  in  which 
plaintiff  was  required  to  labor. 

"(11)  The  kiln  which  fell  upon  the  plain- 
tiff was  constructed  in  a  careless  and  negli- 
gent and  unworkmanlike  manner,  and  was 
unsafe  and  likely  to  fall  at  any  time,  and  all 
this  defendant  well  knew  or  should  have 
known. 

"(12)  Defendant  was  negligent  in  this: 
that  it  maintained  said  kiln  in  an  unsafe  9ud 
dangerous  condition,  knowing  it  to  be  so,  and 
in  that  it  required  plaintiff  to  work  in  such 
an  unsafe  and  dangerous  place. 

"(18)  The  supports  upon  which  the  top  or 
arch  of  the  kiln  had  been  built  had  been  re- 
moved too  soon,  and  time  had  not  been  al- 
lowed for  the  work  to  'set,'  and  this  too 
early  removal  of  said  supports  caused  the 
said  arch  to  settle,  crack,  and  fall.** 

Paragraph  10  is  simply  a  general  allegation 
that  the  defendant  was  negligent  in  furnish- 
ing the  plaintiff  with  an  unsafe  place  to  work. 
Paragraphs  11  and  12  contain  no  specific  al- 
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legation  of  negligence,  bat  are  almply  general 
avennents  to  the  effect  that  the  nnsafety  of 
the  place  was  the  result  of  the  carelessness 
and  negligence  of  the  defendant,  both  In  the 
construction  and  maintenance.  In  none  of 
the  three  paragraphs  mentioned  is  there  a 
specific  act  of  negligence  alleged  either  as  to 
construction  or  maintenance.  If  the  petition 
had  contained  no  other  allegations  than  theses 
it  would  have  been  subject  to  special  de- 
murrer, and  would  have  been  dismissed,  un- 
less some  specific  act  of  negligence  had  been 
alleged,  relating  either  to  the  construction  or 
maintenance  of  the  place  at  which  the  plain- 
tiff was  put  to  work.  The  only  specific  act 
of  negligence  alleged  in  the  petition  is  in 
paragraph  18,  which  is  that  the  supports 
upon  which  the  top  or  arch  of  the  kiln  had 
been  built  were  removed  too  soon,  and  as  a 
result  of  this  removal  the  arch  felL  While, 
under  the  rule  above  referred  to,  all  evidence 
relating  to  the  circumstances  under  which  the 
arch  fell  would  be  admissible,  and  in  this 
way  other  acts  of  negligence  might  be  brought 
before  the  Jury,  still  none  of  this  evidence 
would  authorize  a  finding  in  favor  of  the 
plaintiff,  unless  it  appeared  that  the  arch  fell 
as  a  result  of  the  supports  having  been  re- 
moved too  soon.  Upon  this  specific  act  of 
negligence  the  plaintiff  has  seen  fit  to  plant 
his  case,  and  he  cannot  complain  if  the  de- 
fendant insists  that  the  case  shall  be  deter- 
mined solely  upon  the  issue  which  he  has  ten- 
dered. If  the  Jury  should  determine  that  the 
circumstances  under  which  the  arch  fell  were 
of  such  an  unusual  nature  that  they  would 
be  authorized  to  infer  that  the  falling  was 
due  to  negligence  on  the  part  of  the  master, 
such  Inference  would  establish  only  prima 
facie  that  the  defendant  was  negligent  in 
the  manner  specifically  alleged  In  the  peti- 
tion; and  if  it  appeared  from  the  evidence 
that  the  falling  of  the  arch  was  not  due  to 
the  specific  act  of  negligence  alleged  in  the 
petition,  but  to  something  else,  whether  negli- 
gence or  not,  the  inferencer  of  negligence 
arising  from  the  application  of  the  maxim 
res  ipsa  loquitur  would  be  unavailing  to  the 
plaintiff  as  the  basis  of  a  recovery.  The 
application  of  the  maxim  in  cases  where  it 
may  be  applied  will  result  in  an  inference 
of  negligence,  upon  which  a  recovery  may 
be  based,  but  this  inference  is  simply  that  the 
defendant  is  negligent  in  the  respect  alleged. 
The  inference  takes  the  place  of  direct  proof, 
and  as  direct  proof,  as  a  basis  of  recovery, 
would  be  limited  to  the  specific  act  of  negli- 
gence alleged,  so  the  inference,  under  the 
operation  of  the  maxim,  would  be  In  like  man- 
ner limited;  and,  the  moment  that  the  Jury 
are  satisfied  that  the  defendant  is  not  negli- 
gent in  the  respect  alleged,  the  inference  of 
negligence  resulting  from  the  circumstances 
of  the  occurrence  can  no  longer  be  looked  to 
as  the  basis  of  a  recovery. 

As  some  of  the  rulings  of  the  trial  Judge 
were  not  In  entire  accord  with  the  views 


flt>ove  presented,  the  Judgment  must  be  re- 
versed. As  some  of  the  assignments  of  error 
are  of  such  a  character  as  to  require  a  re- 
versal on  other  grounds  than  that  the  evi- 
dence was  not  sufSclent  to  withstand  a  non- 
suit, we  do  not  now  express  any  opinion  as 
to  whether  the  plaintiff  is  entitied  to  recover 
on  the  evidence  appearing  in  the  present  rec- 
ord. On  the  evidence  as  presented  in  the 
former  record,  it  was  held  that  the  Jury  were 
authorized  to  return  a  verdict  in  favor  of  the 
plaintiff.  It  Is  contended  that  the  evidence  in 
the  present  record  is  materially  different  from 
what  is  was  before;  This  may  be  true,  but 
we  cannot  know  that  on  another  trial  the 
evidence  will  be  the  same  as  it  Is  in  this 
record;  and  the  case  is  therefore  remanded, 
to  be  disposed  of  on  another  trial  In  accord- 
ance with  the  law  as  applicable  to  the  facts 
as  they  then  appear. 

In  the  cross-bill  of  exceptions,  complaint 
is  made  of  certain  instructions  of  the  Judge 
to  the  Jury.  As  there  is  no  special  assign- 
ment of  error  upon  any  of  these  instructions, 
it  is  necessary  to  determine  only  whether 
they  contain  sound  abstract  propositions  of 
law.  Apparentiy  they  do,  and  we  will  not 
Inquire  whether  they  are  adapted  to  the  facta 
of  the  case. 

Judgment  on  main  bill  of  exceptions  re- 
versed; cross-bill  affirmed.  All  the  Justiees 
concurring. 

SIMMONS,  0.  J.  I  concur  in  the  Judg- 
ment but  dissent  as  to  the  proposition  stated 
in  the  first  headnote. 


ai»  Oa.  m) 
BANKS  et  al.  t.  McOANDLESS  et  aL 
(Supreme  Ck>art  of  Georgia.    March  29,  1904.) 

SVIOBNCE— ▲nmSSIONS-^CONVXTANOB  OV 

TrrLB. 

1.  While  admissions  by  one  in  possession  are 
not  good  as  against  a  bona  fide  purchaser  for 
value  from  him,  yet  so  long  as  a  debtor  remains 
in  possession  of  property  which  once  belonged 
to  nim,  and  which  his  creditor  is  seeking  to 
condemn  as  fraudulently  conveyed,  the  res  gesta 
of  the  fraud,  if  any,  may  be  considered  as  in 
progress,  and  bis  declarations,  though  made 
after  he  has  parted  with  the  formal  paper  title, 
mav,  by  reason  of  the  continuous  possemion 
which  accompanied  them,  be  ^ven  in  evidence 
for  the  creditor  against  the  claimant. 

2.  A  plaintiff  in  a  trover  case  is  within  the 
protection  of  the  statute  against  fraudulent  con- 
veyances, even  before  Judgment;  and  a  surety 
on  the  defendant's  bail  bond  in  the  trover  case* 
who  pays  the  Judgment  recovered  by  the  plain- 
tiff, is  entitled  to  the  same  protection. 

(a)  The  rights  of  creditors  should  be  favored 
by  the  courts,  and  every  remedy  and  facility  af- 
forded them  to  detect,  defeat,  and  annul  any  ef- 
fort to  defraud  them  of  their  Just  rights. 

8.  It  is  not  apparent  to  this  court  that  the 
Jury  found  contrary  to  the  charge  of  the  court. 
as  contended  by  the  plaintiff  in  error. 

4.  Under  the  evidence  and  pleadings,  the 
diarge  of  the  court  as  to  whether  ^*  John  L.  Con- 
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U&  rid  himself  of  his  property  for  the  purpose 
«r  beoominf  Indebted"  to  the  defendants  in  er- 
ror, "or  of  creating  the  liabilitj  and  preventlnf 
its  collection/'  was  not  error. 

6.  The  court  below  did  not  err  In  refusing  a 
nonsuit,  or  in  refusing  to  direct  a  verdict  for 
the  plaintiff  in  error;  nor  can  the  reviewing 
court  say  that  the  verdict  rendered  was  con- 
trary to  the  evidence  or  contrary  to  law,  as 
averred  in  the  motion  for  a  new  triaL 

(Syllabus  by  the'  Court) 

Appeal  from  Superior  OourU  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  B.  8.  McCandless,  administrator, 
and  others,  against  James  Banks,  administra- 
tor, and  others.  Judgment  for  plaintUTs. 
Defendants  aj^ieal.    Affirmed. 

Westmoreland  Bros.,  for  appellants.  Ar- 
nold &  Arnold,  Burton  Smith,  and  U  Z.  Ros- 
ner.  for  appellees. 

TURNER,  J.  John  L.  Conley  was  the  ad- 
ministrator of  the  estate  of  Jonathan  Broad, 
deceased,  and  became  indebted  to  that  estate 
in  a  large  sum  by  reason  of  his  appropriation 
of  its  assets,  and  was  removed  from  his  trust 
McCandless  became  the  administrator  de  bo- 
nis non  of  the  same  estate.  An  action  of  tro- 
Ter  was  brought  against  Conley  by  Marcel! us 
EL  Thornton  for  certain  personal  property, 
in  which  action  bail  was  required,  and  A.  B. 
Buck  and  another  became  sureties  for -Con- 
ley on  the  bond  given  by  him  In  that  suit 
A  judgment  was  rendered  in  that  action 
against  Conley  and  his  sureties,  and  an  ex- 
ecution issuing  under  that  Judgment  was  paid 
off  by  Buck  and  his  co-surety.  The  co-surety 
liaving  been  reimbursed.  Buck  became  the 
assignee  of  the  execution  by  virtue  of  his 
imyment  of  the  balance  due  upon  it,  and  in 
this  way  became  the  creditor  of  Obnley. 
John  Jm  Conley  having  died,  James  Banks 
was  appointed  administrator  of  his  estate. 
Against  Banks,  as  such  administrator,  Mc- 
Candless, as  administrator  de  bonis  non  of 
the  Broad  estate,  and  Buck  filed  an  equitable 
petition  to  subject  to  their  claims  certain 
lands  to  which  Morris  J.  Conley,  who  was  al- 
ao  made  a  party  defendant,  asserted  title. 
The  contention  of  the  plaintiffs  was  that 
these  lands  had  belonged  to  John  L.  Conley 
at  the  time  of  his  death,  and  that  Morris  J. 
Conley,  his  brother,  had  acquired  them  in 
pursuance  of  a  fraudulent  scheme  designed 
to  defeat  the  rights  of  creditors.  The  prayer 
of  the  petition  was  that  the  conveyances  made 
to  Morris  J.  Conley  be  declared  null  and  void 
as  to  the  plaintiffs,  and  that  the  property  be 
subjected  to  the  payment  of  their  demands, 
etc  Pending  this  litigation,  Buck  died,  and 
his  executrix,  Mrs.  Buck,  was  made  a  party 
plaintiff  in  his  stead.  On  the  trial  of  the 
case  now  under  review,  the  Jury  returned  a 
verdict  in  favor  of  the  plaintiffs,  finding  that 
the  deeds  to  the  lands  in  controversy  were 
nun  and  void.  The  defendant  Morris  J.  Con- 
ley moved  for  a  new  trial  on  various  grounds, 
which  the  court  below  declined  to  grant,  on 
condition  that  the  plaintiffs  would  write  off 


from  the  recovery  some  25  acres  of  the  lands 
covered  by  the  verdict  This  condition  was 
complied  with  by  the  plaintiffs,  whereupon 
Morris  J.  Conley  excepted  to  the  refusal  to 
grant  him  a  new  trial,  and  brought  the  case 
to  this  court 

1.  It  is  sufficiently  obvious  that  the  contest 
in  this  case  involves  the  statute  of  18  Eliz. 
c.  5,  now  embodied  in  Civ.  Code  1805,  S  2695. 
It  is  familiar  law  that  '*the  rights  of  credi- 
tors should  be  favored  by  the  courts,  and 
every  remedy  and  facility  afforded  them  to 
detect,  defeat,  and  annul  any  effort  to  de- 
fraud them  of  their  Just  rights."  Civ.  Code 
1896,  fi  267&  This  court  has  said  that  "the 
true  law,  everywhere  and  at  all  times,  de- 
llghteth  in  the  payment  of  Just  debts."  Rob- 
ert V.  Tift  60  Ga.  671.  The  court  below,  Sn 
endeavoring  to  administer  these  legal  princi- 
ples, admitted  the  testimony  of  two  witness- 
es that  John  L.  Conley,  after  the  date  on 
which  the  deeds  alleged  to  have  been  fraud- 
ulently made  purport  to  have  been  executed, 
and  while  in  possession  of  the  lands  covered 
by  these  deeds,  made  certain  declarations  to 
the  effect  that  he  was  the  owner  of  the  lands. 
The  motion  for  a  new  trial  complains  of  the 
admission  of  this  evidence,  and  it  Is  urged 
that  proof  of  these  declarations  was  not  com- 
petent One  of  the  vital  issues  in  the  case 
was  whether  John  L.  Conley  had  actually 
conveyed  the  lands  to  his  brother,  Morris  J. 
Conley,  at  the  time  the  deeds  bear  date. 
One  of  them,  covering  the  major  portion  of 
the  lands  described  in  the  verdict,  recited  a 
consideration  of  only  $10,  and,  though  pur- 
porting to  have  been  executed  in  1883,  was 
not  recorded  until  1890.  It  was  insisted  by 
the  plaintiffs  that  there  were  various  other 
Indications  of  fraud  in  connection  with  the 
execution  of  this  conveyance  which  sup 
ported  their  contention  that  at  the  time  John 
li.  Conley  made  the  declarations  above  re- 
ferred to  he  was  holding  possession  in  his 
own  right,  and  had  not  in  fact  made  any 
deed  to  Morris  J.  Conley  to  the  lands  in  con- 
troversy. In  view  of  this  contention,  and  of 
the  evidence  offered  by  the  plaintiffs  in  sup- 
port of  it  we  think  the  declarations  of  John 
L.  Conley  were  admissible  for  the  purpose 
of  showing  the  capacity  In  which  he  held 
possession  of  the  lands.  The  defendant  Mor- 
ris J.  Conley  claimed  that  he  had  become  the 
owner  of  the  land  in  1883,  and  had  leased  it 
to  Eliza  T.  Conley,  the  wife  of  John  L.,  and 
that  accordingly  it  was  not  competent  for 
the  plaintiffs  to  prove  his.  declarations,  made 
long  thereafter,  as  to  his  ownership  of  the 
property.  It  was  therefore  a  material  in- 
quiry whether  or  not,  subsequently  to  the 
time  the  defendant  Morris  J.  Conley  claimed 
to  t  have  become  the  owner,  John  L.  Con- 
ley, who  remained  in  possession,  held  it  in 
his  own  right  or  under  and  through  his  wife, 
as  the  lessee  of  Morris  J.  Conley.  Was  he 
holding  in  his  own  right?  The  evidence  ob- 
jected to  illustrated  this  question.  This  court 
announced  a  similar  conclusion  in  Ozmore  v. 
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Hood»  68  Ga.  114,  which  was  a  claim  caae, 
InTolvlng  thei  title  to  a  tract  of  land  which 
was  in  the  possession  of  the  persop  whose 
declarations  were  admitted.  This  court  held 
that  the  sayings  of  the  defendant  in  execu- 
tion, while  in  possession;  or  of  any  other 
person  in  possession  of  the  land,  are  evidence 
for  the  plaintiff  in  execution  to  show  tliat 
the  defendant,  or  such  third  person,  was  not 
the  tenant  of  the  claimant  In  the  case  of 
Oatis  ▼.  Brown,  59  Ga.  711  (3),  this  court 
held  that:  "So  long  as  a  dehtor  remains  in 
possession  of  property  which  once  belonged 
to  him,  and  which  his  creditor  Is  seeking 
to  condemn  as  fraudulently  conveyed,  the  res 
gestae  of  the  fraud,  if  any,  may  be  considered 
as  in  progress;  and  his  declarations,  though 
made  after  he  has  parted  with  the  formal 
paper  title,  may,  by  reason  of  the  continuous 
possession  which  accompanied  them,  be  giv- 
en in  evidence  for  the  creditor  against  the 
claimant"  And  this  decision  was  literally 
followed  in  the  case  of  Williams  v.  Hart,  65 
Ga.  201  (4).  We  accordingly  hold  that  the 
trial  Judge  did  not  err  in  admitting  in  evi- 
dence the  declarations  of  John  L.  Conley. 

2.  The  inculpated  deed  from  John  L.  Con- 
ley  to  his  brother,  Morris  J.  Ck>nley,  bears 
date  July  12,  1883.  The  bail  bond  In  the 
trover  suit  instituted  by  Thornton  was  given 
in  June  of  that  year.  It  is  Insisted  in  the 
motion  for  a  new  trial  that  though  a  Judg- 
ment was  had  in  the  trover  suit  at  a  later 
date,  yet  at  the  date  of  the  deed  the  plaintiff 
in  the  trover  case  did  not  stand  to  Conley 
as  a  creditor,  under  the  statute'  of  13  Eliza- 
beth, and  that  Buck,  who  subsequently  paid 
a  balance  due  on  the  execution  issued  on  that 
judgment,  did  not,  at  the  date  of  the  deed 
Just  mentioned,  occupy  the  relation  of  a  cred- 
itor to  John  L.  Conley,  within  the  meaning 
of  that  statute.  And  it  is  complained  that 
the  court  erred  in  charging  the  Jury  as  fol- 
lows: From  the  "date  when  the  ball  bond 
was  given,  the  principal  and  sureties  were 
bound  to  Thornton  for  the  payment  of  the 
eventual  condemnation  money;  and  when  a 
verdict  was  rendered  finding  that  John  L. 
Conley  had  been  guilty  of  a  conversion  of 
Thornton's  property,  and  a  Judgment  was 
taken  against  John  L.  Conley  and  his  sure- 
ties on  the  bail  bond,  and  when  execution 
issued  upon  such  Judgment,  and  Buck  paid 
off  a  balance  due  on  such  execution,  he  was 
entitled  to  control  such  execution  as  Thorn- 
ton could  have  done  before  it  was  paid  off, 
for  his  (Buck's)  reimbursement;  [and]  if, 
after  the  giving  of  such  bail  bond,  John  L. 
Conley  made  a  conveyance  or  conveyances  to 
his  brother,  Morris  J.  Conley,  for  the  purpose 
of  delaying  or  defrauding  Thornton,  or  the. 
sureties  on  his  bond,  as,  to  any  liability  on 
such  bond,  then  Buck  would  be  a  creditor, 
within  the  meaning  of  the  law,  who  could 
attack  such  deed,  and  his  executrix,  stand- 
ing in  his  place,  would  have  the  same  right** 
By  the  terms  of  the  famous  English  statute 
(13  Ells,  c  5)  ''for  the  avoiding  and  abolish- 


ing of  feigned,  covenous  and  fraudulent  feoff- 
ments, gifts,  grants,  alienations,  conveyances, 
bonds, '  suits.  Judgments  and  executions,  as 
well  of  lands  and  tenements  as  of  goods  and 
chattels,  more  commonly  used  and  practiced 
in  these  days  than  hath  been  seen  or  heard 
of  heretofore;  which  feoffments,"  etc.,  "have 
been  and  are  devised  and  contrived  of  malice, 
fraud,  covin,  collusion,  or  guile,  to  the  end, 
purpose  and  intent  to  delay,  hinder,  or  de- 
fraud creditors  and  others  of  their  Just  and 
lawful  actions,  suits,  debts,  accounts,  dama- 
ges, penalties,  forfeitures,  heriots,  mortuaries 
and  reliefs,  not  only  to  the  let  or  hindrance 
of  the  due  course  and  execution  of  law  and 
Justice,  but  also  to  the  overthrow  of  all  true 
and  plain  dealing,  bargaining,  and  chevisance 
between  man  and  man,  without  the  which 
no  commonwealth  or  civil  society  can  be 
maintained  or  continued"— it  was  "declared, 
ordained  and  enacted  that  all  and  every  fe- 
offment, gift,  grant,  alienation,  bargain,  and 
conveyance  of  lands,  tenements,  heredita- 
ments, goods  and  chattels,  or  of  any  of  them* 
or  of  any  lease,  rent,  common,  or  other  profit 
or  charge  out  of  the  same  lands,  tenements, 
hereditaments,  goods  and  chattels,  or  any 
of  th^m,  by  writing  or  otherwise,  and  all  and 
every  bond,  suit.  Judgment  and  execution  at 
any  time  had  or  made  sithence  the  beginning 
of  the  Queen's  Majesty's  reign  that  now  Is, 
or  at  any  time  hereafter  to  be  had  or  made 
to  or  for  any  intent  or  purpose  before  de- 
clared and  expressed,  shall  be  from  hence- 
forth deemed  and  taken  (only  as  against 
that  person  or  persons,  his  or  their  heirs, 
successors,  executors,  administrators  and  as- 
signs, and  every  of  them,  whose  actions, 
suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortuaries  and  reliefs, 
by  such  guileful,  covinous  or  fraudulent  de- 
vices and  practices,  as  is  aforesaid,  are,  shall 
or  might  be  in  anywise  disturbied,  hindered, 
delayed  or  defrauded)  to  be  clearly  and  ut- 
terly void,  frustrate,  and  of  none  effect;  any 
pretence,  colour,  fained  consideration,  ex- 
pressing of  use,  or  any  other  matter  or  thinsT 
to  the  contrary  notwithstanding."  See  4 
Bac.  Abr.  401.  Although  this  statute  ia 
strict  and  even  penal,  the  courts  have  long 
adopted  a  liberal  construction  of  its  provi- 
sions. "These  statutes,"  said  Lord  Mans- 
field, "cannot  receive  too  liberal  a  construc- 
tion, or  be  too  much  extended  in  suppres- 
sion of  fraud."  The  statute  of  13  Elizabeth 
was  meant  to  prevent  deeds  "fraudulent  in 
their  concoction,"  declared  Lord  Bllenbor- 
ough.  As  early  as  Twyne's  Case  (2  (Doke, 
219)  it  was  resolved  that  "because  fraud  and 
deceit  abound  in  these  days  more  than  in 
former  times,  •  •  •  all  statutes  made 
against  fraud  should  be  liberally  and  bene- 
ficially expounded  to  suppress  the  fraud." 
See  Wait  Fraud.  Conv.  (3d  Ed.)  ff  18-20. 
The  North  Carolina  Supreme  Court  in  con- 
struing this  statute,  remarked  that  Its  pro- 
visions were  so  plain  that  "he  that  runs  may  - 
read."    Savage  ▼.  Knight  92  N.  a  497,  oa 
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Ajd.  B^.  428.  Ilw  liberal  role  of  oonstme- 
tion  was  adopted  at  an  early  day  in  this 
state  by  our  Judges*  in  a  case  in  which  they 
held  that  "statutes  against  frand,  when  they 
operate  upon  the  offense,  are  to  be  liberally 
construed,  so  as  to  avoid  the  fraudulent 
transaction.''  Gumming  v.  Fryer,  Dudley's 
Rep.  183.  Our  statute  (Ciy.  Ck>de  1895,  | 
2695)  declares  that  **the  following  acts  by 
debtors  shall  be  fraudulent  in  law  against 
creditors  and  others,  and  as  to  them  null  and 
▼old" — followed  by  an  enumeration  of  the 
actSL  This  court,  in  the  case  of  Westmore- 
land ▼.  Powell,  59  Ga.  256,  held  that  though 
the  words  "and  others,"  following  the  word 
''creditors,"  did  not  appear  in  the  €k)de  then 
of  force,  in  that  section  in  which  the  prori- 
sions  of  the  statute  of  13  Blizabeth  were  in- 
tended to  be  embodied  the  omission  did  not 
have  the  effect  of  limiting  the  operation  of 
that  statute  upon  fraudulent  conveyances. 
In  view  of  this  decision,  the  compilers  of  our 
present  Code  deemed  it  proper  to  insert  in 
tlie  section  Just  cited  the  important  words 
which  had  in  the  former  Ck>des  been  omitted. 
It  Is  also  to  be  noted  that  this  court  further 
said,  in  discussing  that  case,  that  "the  stat- 
ute of  13  Elizabeth,  in  so  far  as  it  embraced 
tort  feasors  in  its  provisions,"  was  still  of 
fwce  in  Georgia;  and  the  court  accordingly 
held  that  a  transfer  by  Westmoreland  of 
property,  made  after  he  had  committed  an  as- 
sault upon  Powell,  and  with  a  view  to  de- 
feating the  collection  of  damages  for  such 
assault,  was  void.  In  other  words,  this  court 
neld  that  a  person  having  a  claim  for  unliq- 
uidated damages,  because  of  an  injury  tor- 
tiously  committed  upon  him,  was,  though  not 
in  a  technical  sense  a  creditor,  nevertheless 
within  the  protection  of  the  statute.  In  our 
present  Ck)de  (section  2686)  the  relation  of 
debtor  and  creditor  is  thus  defined:  "When- 
ever one  person,  by  contract  or  by  law,  is  li- 
able and  bound  to  pay  to  another  an  amount 
of  money,  certain  or  uncertain,  the  relation 
of  debtor  and  creditor  exists  between  them." 
This  definition  is  much  broader  than  is  gen- 
erally supposed,  and  would  seem  to  include  a 
liability  for  a  wrongful  conversion  of  prop- 
erty, for  which  trover  would  lie.  "In  a 
multitude  of  cases  it  has  been  repeatedly  ad- 
judicated that  a  party  bound  by  a  contract 
upon  which  he  may  become  liable  for  the  pay- 
ment of  money,  although  his  liability  be  con- 
tingent. Is  a  debtor  within  the  meaning  of 
the  statute  avoiding  all  grants  made  to  hin- 
der or  deky  creditors.  •  •  •  A  surety  is 
a  creditor  from  the  time  the  obligation  is  en- 
tered into,  or  the  bond  signed;"  and  a  "per- 
son whose  claim  arises  from  a  tort,  such  as 
Ubel  or  slander,  is  a  creditor.  The  date  the 
tort  or  Injury  was  committed  governs  in  de- 
termining the  creditor's  status,  where  the 
conveyance  was  made  in  pursuance  of  a 
fraudulent  design  to  defeat  the  Judgment 
which  mii^t  be  recovered  upon  it  *  *  ^ 
8o  a  transfer  to  defeat  a  claim  for  deceit, 
•    •    •    breach  of  promise  to  marry,  seduc- 


tioDt  bastardy,  and  assault  and  batterj,  may 
be  annulled.  And  a  wife  may  attack  alien- 
ations intended  to  defeat  claims  for  alimony. 
In  Pendleton  v.  Hughes  [65  Barb.  136],  the 
defendants,  at  the  date  of  the  fraudulent 
alienation,  had  in  their  possession  a  5-20  U. 
S.  bond  belonging  to  the  plaintiff,  which  they 
afterward  converted.  The  court  held  that 
plaintiff  was  equitably  entitled  to  protection 
against  the  fraudulent  transfer  to  the  same 
extent  as  though  the  defendants  had  been  in- 
debted to  her  In  that  amount  at  the  time  of 
the  fraudulent  alienation."  See  Wait,  Fraud. 
Ck>nv.  (3d  Ed.)  S  90,  and  the  numerous  cases 
cited  in  support  of  the  text  Under  these 
authorities  it  seems  clear  that  Thornton,  the 
plaintiff  in  the  trover  suit  was  entitled  to 
the  protection  of  the  statute;  and  under 
these  same  authorities  it  would  seem  that  a 
surety  on  the  bond  given  by  Conley  in  the 
trover  suit  would  also,  as  an  original  prop- 
osition, be  entitled  to  this  protection.  But 
be  this  as  it  may,  by  an  express  provision 
of  our  law  a  surety  who  has  paid  the  debt 
of  his  principal  is  subrogated,  both  in  law 
and  in  equity,  to  all  the  rights  of  the  cred- 
itor. Civ.  Ck>de  1895,  S  298a  And  it  may  be 
added  that  without  regard  to  this  general 
rule  of  subrogation,  the  executrix  of  Buck 
undoubtedly  had  the  right  to  proceed  with 
the  execution  against  John  L.  Gbnley,  by 
virtue  of  the  assignment  thereof  to  Buck,  in 
the  same  way  as  the  plaintiff  in  execution, 
Thornton,  could  have  done.  For  the  reasons 
above  stated,  we  have  reached  the  conclusion 
that  the  charge  of  the  court  on  this  subject 
was  not  erroneous. 

8.  The  court  charged  the  Jury  as  follows, 
with  regard  to  the  right  of  McCandless,  as 
administrator,  to  attack  the  conveyances 
made  by  Oonley:  "If  Conley  became  ad- 
ministrator of  Broad  in  1881,  and  gave  bond 
as  such,  no  actual  indebtedness  to  the  estate 
arose  from  such  fact  alone.  Indebtedness  to 
the  estate  arose  upon  misappropriation,  or 
devastavit  as  it  is  termed  in  law,  of  the  as- 
sets of  the  estate  by  the  administrator;  and 
the  estate  would  rank  as  an  actual  creditor 
from  the  date  of  such  devastavit  or  misappro- 
priation, and  not  from  the  date  of  the  admin- 
istration or  the  giving  of  the  bond."  It  is 
complained  that  the  verdict  of  the  Jury  was 
contrary  to  this  charge.  We  do  not  wish  to 
be  understood  as  entirely  approving  this 
charge,  but,  as  no  question  touching  ite  cor- 
rectness is  presented  by  the  record  before  us, 
we  make  no  ruling  as  to  whether  or  not  it 
was  altogether  sound.  Suffice  it  to  say  that 
the  Jury  might  well  have  found,  under  the 
evidence  submitted  for  their  consideration, 
that  the  deed  purporting  to  have  been  made 
on  JtQy  12, 1888,  was  not  in  fact  executed  un 
til  after  the  devastavit  occurred.  It  cannot 
therefore,  be  said  that  their  verdict  was  con- 
trary to  that  charge. 

4.  Complaint  is  made  In  the  motion  for  a 
new  trial  that  the  court  committed  error  In 
giving  the  following  instruction  to  the  Jury: 


336 


47  SOUTHBASTERN  REPORTER. 


IGa. 


**Jt  the  plalntiffB  were  not  actual  creditors  at 
the  time  of  these  conveyances,  but  there  was 
a  prospective  or  possible  liability,  did  or  did 
not  John  L.  Ck)nley  rid  himself  of  his  prop- 
erty for  the  purpose  of  being  indebted  to 
them,  or  of  creating  the  liability  and  prevent- 
ing its  collection?"  The  complaint  made  of 
this  charge  is  that  It  had  no  application  to 
the  case  on  trial.  We  think  that,  under  the 
pleadings  and  the  evidence  in  the  case,  the 
Jury  had  a  right  to  reach  the  conclusion  that 
John  L.  Conley  had  stripped  himself  of  all  of 
his  property  with  a  view  to  avoid  any  liabil- 
ity accruing  after,  as  well  as  before,  the  mak- 
ing of  the  conveyances  alleged  to  have  been 
fraudulent  as  to  creditors. 

5.  When  this  case  was  here  before  (115 
Ga.  48,  41  S.  E.  256),  this  court  held  that  the 
"judgment  of  nonsuit  as  to  Banks,  adminis- 
trator, and  Morris  J.  Obnley  was  erroneous." 
And  in  no  view  of  the  evidence  adduced  at 
the  last  trial  can  it  be  said  that  the  court 
below  erred  In  refusing  to  direct  a  verdict 
in  favor  of  the  defendant  Conley.  In  the 
formal  grounds  of  the  motion  for  a  new  trial, 
it  is  insisted  that  the  verdict  of  the  Jury  was 
contrary  to  law,  contrary  to  the  evidence,  etc. 
On  substantially  the  same  evidence  in  behalf 
of  the  plaintiffs,  introduced  on  the  former 
trial  above  referred  to,  this  court  in  effect 
held  that  they  made  out  a  prima  facie  case. 
As  to  the  case  being  made  out  to  this  extent, 
at  least,  the  plaintiff  in  error  is  concluded. 
It  is  true  that  on  the  last  trial  he  undertook 
to  meet  the  case  of  the  plaintiffs  by  counter 
evidence.  Whether  or  not  this  was  done  suc- 
cessfully was  a  matter  peculiarly  within  the 
province  of  the  appointed  tribunal— the  Jury. 
The  Jury  saw  the  witnesses  and  observed 
their  tone  and  manner,  and  had  before  them, 
transpiring  in  their  presence,  all  the  slgnlfl- 
cant  incidents  of  the  trial  Some  of  these 
matters  were  incapable  of  transmission  to 
this  court  The  Jury,  therefore,  had  better 
facilities  for  weighing  the  questions  of  fact 
than  this  court  can  possibly  have.  In  the 
exercise  of  their  appropriate  functions,  they 
found  a  verdict  for  the  plaintiffs.  We  can- 
not, from  merely  reading  the  transcript,  come 
to  a  different  conclusion  from  that  reached  by 
the  Juiy. 

This  case  has  been  the  occasion  of  many 
interesting  conflicts.  It  had  numerous 
branches,  including  trover  and  bills  in  equity. 
It  is  a  well-trodden  field.  Every  part  of  the 
ground  has  been  fought  over.  First  there 
was  a  demurrer,  which  was  overruled;  then 
there  was  a  trial  at  which  a  nonsuit  was  had; 
and  this  court,  on  exceptions  to  that  Judg- 
ment, held  fast  to  the  Judgment  on  the  de- 
murrer, and  decided  that,  rather  than  a  non- 
suit, the  evidence  warranted  a  verdict  A 
verdict  has  now  been  had  by  men  of  the 
vicinage,  upon  practically  the  same  evidence 
for  the  plaintiffs,  and  a  fair-minded  and  ex- 
cellent Judge,  who  presided  at  the  trial,  and 
bad  heard  the  evidence  also  on  a  former 
trial*  and  reviewed  it  again  on  this  motion 


for  a  new  trial,  has  given  his  approval  to  the 
conclusions  of  the  Jury.  We  agree  with  him. 
The  case  is  now  stratified,  and  will  B&m 
hereafter  only  to  reward  the  diligence  of 
those  who  dig  deep  for  legal  precedents. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(119  Ga.  789) 

GILLBLAND  ft  DILLINGHAM  ▼.  LOUIS- 
VILLE ft  N.  R.  GO. 
(Supreme  Court  of  Georgia.    March  29,  190i.> 

CASBISBS  —  SHIPMENT  OF  STOCK  —  PIAADINO— 
▲liBNDMBNT— HABHIiESS  EBBOB— OI- 
BECTINQ  VEBDICT.  ., 

1.A  declaration  sounding  in  tort,  seeking  to 
recover  from  the  defendant,  as  a  common  car- 
rier, for  the  breach  of  its  duty  to  furnish  a 
suitable  car  for  the  transportation  of  live  stock, 
cannot  be  amended  by  setting  up  as  the  baais 
of  recovery  a  special  contract  between  the  par- 
ties for  the  equipment  of  the  car. 

2.  The  admission  of  immaterial  evidence  will 
not  be  held  cause  for  a  new  trial-,  unless  shown 
to  have  been  harmful  to  the  complaining  party. 

3.  The  undisputed  evidence  snowed  that  a 
contract  for  the  shipment  of  live  stock  was  en- 
tered into  between  the  plaintiffs  and  the  defend- 
ant; that  one  of  the  plaintiffs,  acting  for  his 
firm,  objected  to  the  car  furnished  by  the  de- 
fendant, and  refused  to  allow  the  stock  to  be 
shipped  in  it  under  the  terms  of  the  contract; 
that  the  stod^  were  unloaded  from  this  car,  but 
were  afterwards  reloaded  on  it,  and  shipped  to 
their'  destination ;  that  the  plaintiff,  who  was 
accompanying  the  stock,  knew,  or  had  oppor- 
tunity to  ascertain,  that  they  were  being  trans- 
ported on  the  car  to  which  he  had  objected; 
that  while  en  route  with  the  stock  he  reaffirmed 
the  contract,  claiming  and  accepting  a  benefit 
under  it;  and  that  the  stock  were  injured  in 
transit  by  reason  of  the  omission  of  precautions 
which,  under  the  contract,  devolved  upon  the 
plaintiffs.  HM,  that  there  could  be  no  legal  re- 
covery, and  that  it  was  not  error  to  direct  a 
verdict  for  the  defendant. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Athmta;  H.  ML 
Reid,  Judge. 

Action  by  Gllleland  ft  Dillingham  against 
the  Louisville  &  Nashville  Railroad  Company. 
Judgment  for  defendant,  and  plaintiiC  ap- 
peals.   Affirmed. 

Culberson,  Willingham  &  Johnson,  for 
phiintiff  in  error.  King,  Spalding  ft  Little^ 
for  defendant  in  error. 

CANDLER,  J.  This  was  an  action  against 
a  railroad  company  for  damages  to  a  ship- 
ment of  horses,  the  negligence  alleged  being 
that  the  defendant  '*put  and  shipped  said 
horses  in  a  car  which  was  wholly  ohflt  and 
defectively  equipped  for  the  shipment  of 
horses."  The  court  directed  a  verdict  for  the 
defendant  To  this  ruling,  to  the  refusal  to- 
allow  an  amendment  to  the  dedaration.  and 
to  the  admission  and  r^ection  of  certain  evi* 
dence,  the  plaintiffs  except 

1.  The  original  dedaration  soimded  hi  tort, 
and  sought  to  recover  on  the  defendant's, 
common-law  liability  as  a  carrier,  for  failing 
to  provide  a  suitable  ear  for  the  transports- 

f  L  Sm  Pleading.  voL  19.  Cent.  Dig.  ||  707,  712. 
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tkoftk  of  the  live  stock.  Tbe  amendment  which 
was  rejected  eet  up  that  *the  defendant  rail- 
road  company  made  a  special  charge  of  two 
dollars  against  these  plaintiffs  for  fitting  and 
equipping  said  car,  over  and  above  its  reg* 
alar  charge  for  carrying  the  horses.*'  The 
effect  of  this  amendment  would  have  been  to 
change  the  suit  from  an  action  in  tort  to  one 
for  damages  for  breach  of  a  special  contract 
for  the  equipment  of  the  car.  It  was  prop- 
erly refused  by  the  court  Ck>x  v.  Richmond 
B.  Co.,  87  6a.  747,  18  8.  B.  827. 

2.  We  find  no  error  in  the  admission  of  evi- 
dence as  to  the  conductor's  record  concerning 
the  condition  of  the  stock  in  transit,  or  as  to 
the  roles  and  regulations  of  the  defendant 
company.  Even  if  this  testimony  was  not 
technically  relevant,  it  was  not  of  sufficient 
materiality  to  injuriously  affect  the  plaintiffs' 
rights,  and  its  admission  will  not  be  held 
ground  for  a  new  trial.  For  reasons  which 
will  more  fully  appear  in  the  next  division  of 
this  opinion,  we  hold  that  it  was  not  error 
to  refuse  to  allow  a  witness  to  'testify  that 
there  was  not  the  depth  and  quantity  of  saw- 
dust bedding  in  the  car  that  the  defendant's 
witnesses  had  sworn  there  was." 

3.  The  horses  w&e  shipped  from  Shdby- 
Yllle,  Ky.,  to  Atlanta,  under  a  special  contract 
of  affreightment  between  the  plaintiffs  and 
the  defendant,  the  consideration  of  which, 
flowing  to  the  plaintiffs,  was  the  grant  of  a 
greatly  reduced  rate  of  freight,  and  free  trans- 
portation to  the  shipper  between  the  two 
points  named.  This  contract  recited  that  "the 
shipper  has  examined  and  found  in  good  or- 
der and  condition  the  car  or  cars  provided 
by  aaid  carrier  for  the  transportation  of  said 
animals,  and  hereby  accepts  the  same  and 
agrees  that  they  are,  as  thus  provided,  suit- 
able and  sufficient  for  said  purpose;  and  said 
shipper  will  at  his  own  expense  provide  such 
bedding  or  other  suitable  appliances  in  said 
car  or  cars  as  will  enable  said  animals  to 
stand  securely  on  their  feet  while  in  the 
same."  According  to  the  testimony  of  Dil- 
lingham, one  of  the  plaintiffs,  who  looked  aft- 
er the  loading  and  shipment  of  the  stock  in 
Shelbyville,  and  who  executed  the  contract  on 
behalf  of  his  firm,  the  contract  was  signed 
by  him  before  he  had  an  opportunity  to  ex- 
amine the  car  in  which  the  stock  were  tn  be 
shipped.  When  he  saw  the  car  he  objected 
to  it,  and  refused  to  allow  the  stock  to  be 
shipped  in  it  except  at  the  carrier's  risk. 
The  agent  of  the  railroad  company  "said  he 
would  try  to  fix  it  so  they  would  go  through 
all  right,"  and  the  horses  were  turned  out  of 
the  car,  presumably  for  the  purpose  of  either 
putting  the  car  in  a  condition  satisfactory  to 
Dillingham,  or  of  loading  them  on  another 
car.  Dillingham  saw  the  stock  no  more  until 
just  before  he  left  Shelbyville,  when  they 
were  In  the  same  car  they  had  been  in  before, 
and  that  car  was  in  the  train  on  which  he  was 
to  ride.  He  had  no  opportunity  then  to  eix* 
amine  the  car.    His  journey  took  him  first 
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from  Shelbyville  to  Louisville.  After  leaving 
Shdbyville  he  ascertained  that  there  was  a 
mistake  in  the  pass  that  had  been  glvoi  him 
to  permit  of  his  accompanying  the  stock. 
He  testified:  "When  I  got  down  to  Louis- 
ville I  found  I  didn't  have  any  pass.  I  then 
went  to  the  Ix>ulsville  &  Nashville  Railroad, 
showed  them  the  contract,  told  them  I  had 
some  stock,  showed  them  the  pass  was  not 
right,  and  they  corrected  it  and  gave  me  a 
pass  to  Nashville."  How  long  he  remained  in 
Louisville  before  continuing  his  journey  to 
Atlanta  does  not  definitely  appear,  but  the 
witness  swore  that  from  the  time  he  left 
Shelbyville  until  he  reached  Atlanta  he  had 
no  opi)ortimlty  to  examine  the  stock  or  ascer- 
tahi  the  condition  of  the  car  in  which  they 
were  loaded.  Upon  arriving  in  Atlanta  the 
stock  were  damaged  as  set  out  in  the  petition, 
and  it  was  then  discovered  that  the  fioor  of 
the  car  was  not  so  prepared  as  to  give  the 
animals  a  proper  foothold. 

The  court  did  right  to  direct  a  verdict  for 
the  defendant,  as,  under  the  evidence,  there 
could  have  been  no  legal  recovery  by  the 
plaintiffs.  There  is  no  contention  that  the 
injuries  sustained  by  the  horses  were  occa- 
sioned in  any  other  way  l^n  through  the 
failure  to  have  upon  the  fioor  of  the  car  bed- 
ding or  slatting  of  such  a  character  as  to  give 
them  a  firm  foothold  and  enable  them  to 
stand  securely;  and,  by  the  terms  of  the  con- 
tract into  which  the  plaintiffs  entered,  the 
equipment  of  the  floor  of  the  car  for  this  pur- 
pose was  a  task  which  devolved  entirely  ui>- 
on  them.  But  it  is  contended  that  when  Dil- 
lingham ordered  that  the  horses  be  taken  out 
of  the  car  in  Shelbyville,  and  declined  to  let 
them  be  shipped  in  a  car  in  the  condition  in 
which  it  was,  the  contract  was  annulled,  and 
from  that  moment  the  common-law  relation 
of  carrier  and  shipper  existed  between  the 
parties.  While  it  is  true,  according  to  Dil- 
lingham's testimony,  that  he  refused  to  agree 
that  the  stock  should  be  shipped  in  the  car  in 
which  it  was  at  flrst  loaded,  except  at  the 
railroad's  risk,  he  himself  makes  it  equally 
clear  that  before  leaving  Shelbyville  he  saw 
that  they  had  been  reloaded  in  the  same  car, 
and  that  upon  arriving  in  Louisville,  far 
from  repudiating  the  contract,  he  reaffirmed 
it  by  demanding,  upon  the  strength  of  it,  that 
the  mistake  in  his  pass  be  corrected,  and 
that  he  be  given  free  transportation  to  Nash- 
ville in  accordance  with  its  terms.  The  con- 
tract was  reasonable,  and  was  supported  by 
an  ample  consideration,  to  wit,  the  reduction 
of  the  rate  of  freight  by  one-half.  See,  in  this 
connection.  Central  B.  Go.  v.  Glascock,  117 
6a.  938,  48  S.  E.  961.  Having  thus  ratifled 
it  and  accepted  a  beneflt  wider  it,  he  must 
stand  by  its  provisions.  As  before  stated,  it 
is  not  disputed  that  the  injuries  sustained  by 
the  stock  were  due  to  the  f^ure  to  so  pre- 
pare the  floor  of  the  car  as  to  enable  them 
to  stand  securely  while  the  train  was  in  mo- 
tion.   That  was  a  duty  which,  under  the  con* 
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tract»  devolved  upon  the  plaintiffs,  and  it  fol- 
lows that  they  cannot  recover  from  the  rail- 
road company  for  the  damage  done. 

Judgment  affirmed.    All  the  JustLces  con- 
cur. 


(U9  Oa.  873) 

SAUNDERS  V.  MILLER. 
(Supreme  Ck>urt  of  Qeorgia.    March  90, 1004.) 

SEDUCTION— ACTION  FOB  DAMAaK&— NEW  TBIAIi 
—NEWLY    DISCOVEBBD    EVIDENCE. 

1.  The  evidence  objected  to  was  irrelevant, 
but,  while  the  court  should  not  have  allowed 
the  question,  the  answer  given  by  the  witness 
was  such  as  to  render  its  effect  harmless  to  the 
complaining  party. 

2.  Where  a  verdict  and  Judgment  have  been 
obtained  by  the  plaintiff  in  an  action  for  dam- 
ages for  the  seduction  of  the  plaintiff's  daugh- 
ter, the  defendant  is  not  entitled  to  a  new  trial 
on  the  ground  of  newly-discovered  evidence  by 
reason  of  the  fact  that  subsequentiv  to  the  trial 
of  the  civil  action  he  was  tried  under  an  indict- 
ment diarging  him  with  the  seduction  of  the. 
plaintiff's  daughter  and  found  guilty  of  fornica- 
tion. 

3.  The  evidence  was  conflicting,  but  that  for 
the  plaintiff,  as  to  seduction,  brought  the  case 
within  the  ruling  of  this  court  in  Cherry  v. 
State,  38  S.  E.  341.  112  Ga.  871,  and  the  ver- 
dict was  warranteil. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bullock  Conn- 
cy;  B.  D.  Evans,  Judge. 

Action  by  A.  J.  Miller  against  Glenn  Saun- 
ders. Judgrment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

R.  Lee  Moore  and  A.  M.  Deal,  for  plaintiff 
Id  error.  J.  A.  Brannen  and  Hlnton  Booth, 
for  defendant  in  error. 

QANDLBR,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(US  Ga.  824) 

DADE  COAL  CO.  v.  PENITENTIARY  CO. 

NO.  2  et  al. 
SAME  V.  PENITENTIARY  CO.  NO.  3  et  al. 

(Supreme  Court  of  Georgia,     March  30,  1904.) 

CON  VICTS— LEASE— APPORTIO  NMENT— FOB  - 
FEITURE— BTOHT   OF   ACTION. 

A.,  B.,  C«  D.,  and  B.  were  members  of  a  cor- 
poration, X.,  whose  sole  asset  consisted  of  a 
lease  of  convicts  for  a  limited  period.  The 
charter  of  X.  named  no  capita]  stock,  and  none 
is  alleged  to  have  been  fixed  by  action  of  the 
members.  The  company  itself  engaged  in  no 
business.  By  agreement  between  the  corpora- 
tors, and  with  the  consent  of  the  executive  and 
penitentiary  departments,  the  convicts  were  dis- 
tributed in  certain  proportions  between  the  mem- 
bers, who  thereafter  several! v  paid  the  hire  to 
the  state,  and  were  treated  by  it  as  lessees  in 
the  proportion  assigned  each.  After  such  par> 
tition  the  camp  of  A.  was  abolished  by  order 
of  the  Governor,  the  convicts  then  In  its  pos- 
session were  taken  away,  and  no  further  assign- 
ment was  made  to  it.  The  convicts  so  taken 
were  assigned,  not  to  the  corporation,  but  to 
B.,  C,  D.  and  E.,  the  other  members  of  the  orig- 
inal corporation,  X.    Held: 

1.  Regardless  of  the  rights  of  others  or  of  the 
public  to  complain  thereof,  such  partition,  and 
availing  itself  of  the  benefits  thereof,  estopped 


A.  from  denying  that  It  became  a  leasee,  and  as 
such  subject  to  all  the  provisions  of  the  act  of 
1876JActs  1876.  p.  40). 

2.  The  consent  of  the  state,  the  company, 
and  each  of  its  incorporators  to  the  segrega- 
tion of  the  joint  or  corporate  interest  under  the 
lease  amounted  to  a  partition  which  vested  A. 
with  title  in  severalty  to  its  proportion  of  the 
former  undivided  interest  in  the  lease. 

3.  Such  partition  vested  A.  not  only  with  the 
then  present,  but  with  the  future,  rights  under 
the  lease. 

4.  The  action  of  the  Governor  in  abolishiiur 
the  camp  of  A.  amounted  to  a  forfeiture  of  aU 
its  rights  under  the  original  and  sub  lease. 

5.  A.  had  no  cause  of  action  against  X.,  or 
against  B.,  C,  D.,  and  BL 

(Syllabus  by  the  Court.) 

Error  from. Superior  Court;  Fulton  County; 
J.  H.  Lumpkin,  Judge. 

Actions  by  the  Dade  Coal  Company  against 
Penitentiary  Company  No.  2  and  its  stock- 
holders, and  against  Penitentiary  Company 
No.  3  and  its  stockholders.  Demurrers  to 
both  petitions  were  sustained,  and  plaintiff 
brings  error.    Affirmed. 

The  Dade  Coal  Company  brought  suit 
against  Penitentiary  Company  No.  2  and  its 
stockholders,  and  another  suit  against  Peni- 
tentiary Company  No.  8  and  its  stockholders. 
The  allegations  in  the  two  cases  were  in  many 
respects  identical,  and  both,  being  controlled 
by  the  same  principle,  were  argued  together. 
In  the  suit  against  Company  No.  2  it  was 
alleged  that  petitioner  is  a  corporation;  that 
defendant  is  a  corporation;  that  petitioner, 
the  Chattahoochee  Brick  Company,  and  W. 
!  B.  Lowe  are  the  owners  of  all  the  capital 
stock  of  Company  No.  2,  petitioner  owning 
13%  per  cent,  the  brick  company  50  per 
cent,  and  Lowe  37%  per  cent  of  said  stock; 
that  on  June  21,  1876,  the  Governor  entered 
into  a  lease  with  Company  No.  2,  whereby  it 
was  entitled  to  receive  from  the  state  a  cer- 
tain proportion  of  the  convicts  sentenced  to 
the  penitentiary;  that  for  many  years,  by 
agreement  among  the  several  stockholders  of 
Company  No.  2,  and  with  the  consent  of  the 
penitentiary  department  of  the  state,  a  divi- 
sion of  the  convicts  awarded  under  the  lease 
was  made  between  the  stockholders  in  pro- 
portion, to  their  holdings;  that  on  July  23, 
1896^  petitioner  was  deprived  of  the  use  and 
control  of  any  of  the  convicts  awarded  to 
Company  No.  2  as  aforesaid,  and  tbote  then 
in  its  custody  were,  under  the  order  of  the 
Governor,  taken  away  from  it  and  delivered 
to  Lowe  and  tiie  brick  company,  the  other 
stockholders  in  No.  2;  that  in  1896,  1897,  and 
1898  other  convicts  were  assigned  to  Com- 
pany No.  2  by  the  state  authorities,  and  oth- 
ers will  be  up  to  April  1, 1899,  when  the  lease 
expires;  that  petitioner  is  the  owner  of  a 
coal  mine,  and  the  labor  of  the  ccmvicts  is 
valuable;  that  Lowe  and  the  brick  company, 
though  receiving  the  benefit  of  their  labor, 
have  paid  nothing  to  petitioner  or  to  Com- 
pany No.  2  therefor;  that  the  removal  of 
the  convicts  did  not  in  any  wise  affect  its 
rights  to  the  capital  stock  held  by  it  in 
Company  No.  2,  nor  deprive  it  of  the  right  to 
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an  acoouxillzi^;  and  that  since  the  conTicta 
were  taken  and  delivered  tD  the  other  stock- 
holders their  labor  has  been  valuable  to  such 
stockholdex9.  The  petition  was  demnrred  to 
on  maoy  groondSi  and  the  petitioner  there- 
upon amended  by  alleging  that  it  has  from 
the  beginning  been  the  uniform  and  fixed  pol- 
icy of  the  stockholders  of  Penitentlaxy  Com- 
pany No.  2  to  distribute  the  convicts  assigned 
to  it  under  the  lease  among  its  stockholdani 
in  proportion  to  the  stock  held  by  each.  This 
plan  or  policy  has  been  recognised  and  ap- 
proved from  the  beginning  by  the  state 
through  itB  executive  and  penitentiary  de- 
partments. Convict  camps  were  established 
by  executive  order  for  and  on  behalf  of  ssid 
several  stockholders,  and  such  camps  con- 
tlnoously  recognised  as  legal,  and  each  stock- 
holder has  from  time  to  time  paid  to  the 
state  a  part  of  the  rental  due  under  the  lease 
proportionate  to  his  <Mr  its  holding.  The 
stockholders  being  few  in  number,  and  the 
Penitentiary ,  Company  being  witliout  assets 
other  than  the  lease  aforesaid,  and  without 
camps  or  facilities  for  working  or  ^nploying 
the  oonvictB,  the  plan  or  policy  of  dividing 
out  the  convicts  among  the  stockholders  as 
above  set  out  has  always  been  pursued,  and 
each  stockholder  has  always  paid  directly  and 
Individually  the  erpenses,  including  hire  of 
the  convicts,  as  assigned  and  employed  by 
him  or  it  Said  Penitentiary  Company  has 
never  operated  as  a  company,  and  has  never 
in  fact  and  true  intent  been  a  going  concern, 
but  each  and  all  of  the  profits  accruing  to  it 
or  which  would  ordinarily  have  accrued  to  it, 
have  always,  until  the  time  set  out  in  the 
original  petition,  been  received  directly  by 
the  stockh(Hd»s  in  proportion  to  their  hold- 
ings. The  brick  company  and  Lowe  control 
l^enitentlary  Company  No.  2,  the  right  of  ac- 
tion for  the  accounting  is  in  the  latter  com- 
pany, and  it  would  be  vain  to  seek  redress 
at  the  hands  of  the  officers  and  stockholders, 
whose  interests  are  antagonistic  to  that  of 
plalBtifl.  The  Dade  Company  prayed  for  an 
accounting,  and  for  a  Judgm^it  for  its  pro- 
portion of  the  value  of  the  labor  of  the  con- 
victs. Similar  allegations  were  made  in  the 
suit  against  Company  No.  3  and  its  stockhold- 
ers; the  main  differences  being  that  In  it  the 
Dade  Coal  Company  claimed  to  own  81^  per 
cent  of  the  stodc,  having  paid  $20,000  there- 
'  for.  Part  it  bought  from  C.  B.  Howard, 
and  the  balance  it  purchased  through  Joseph 
ilL  Brown  from  W.  D.  Grant  Said  Grant  was 
the  owner  of  stock  in  Company  Na  8,  and, 
with  others,  gave  a  bond  as  required  by  the 
act  of  1876.  On  April  28,  1884,  said  Grant 
sold  said  stock  to  Joseph  B.  Brown  for  the 
Dade  coal  Comj^ny,  and  John  W.  Murphy, 
James  W.  Skiglish,  and  T.  J.  James,  who,  as 
a  part  of  the  contract  of  sale,  obligated  them- 
selves to  procure  the  release  of  said  Grant 
from  the  bond  gjven  to  the  state,  and,  if  that 
could  not  be  done,  to  save  him  harmless  on 
account  of  that  bond  and  the  convicts.  At- 
tu<:hed  to  the  petition  was  a  copy  of  the 


agreement  by  which  Grant  sold  his  stock  to 
Brown,  English,  Murphy,  and  James.  There 
is  no  all^atlon  as  to  how  the  stock  was  trans- 
feried.by  them  or  either  of  them  to  the  Dade 
Coal  Company,  but  there  is  an  allegation  that 
Company  No.  3  did  not  pay  the  state  the  rent 
for  1894,  18»5,  1896,  and  1897,  and  that  the 
executors  of  Joseph  S.  Brown  were  compelled 
to  pay  H,036  on  account  of  Company  No.  3, 
no  part  of  which  has  be^i  refunded,  except 
9539.61  returned  by  James.  There  was  the 
same  amendment  as  that  set  out  in  the  peti- 
tion against  Company  Na  2,  with  a  further 
amendment  that  when  the  camps  were  abol- 
ished and  by  virtue  of  said  order  the  con- 
victs were  taken  away  from  the  plaintiff  and 
delivered  to  the  stockholders  of  Company  Nol 
8.  There  were  separate  demurrers  on  the 
grounds  that  there  was  a  misjoinder  of  par- 
ties defendant;  that  there  was  no  cause  of 
action;  tluit  there  was  no  jurisdiction  of  the 
court  to  review  the  action  of  the  Governor 
in  taking  the  convicts  away  from  the  plaintiff 
and  delivering  them  to  the  other  alleged 
stockholders;  that  there  was  no  right  of  ac- 
tion in  plaintiff  to  recover  for  the  proceeds 
of  the  labor  of  the  convicts;  that  the  peti- 
tion does  not  show  who  the  contracts  alleged 
to  have  been  made  were  made  with,  nor  the 
terms  of  such  contracts;  and,  as  to  the  alle- 
gations in  suit  against  Company  No.  8»  that 
there  was  no  sufficient  allegation  as  to  what 
No.  3  owed  for  hire,  or  that  the  executors 
have  any  such  interest  in  No.  8  as  to  entitle 
them  to  recover  from  defendant  besides  oth- 
er special  demurrers  not  necessary  to  be  con- 
sidered, in  the  light  of  the  opinion.  The  court 
sustained  the  demurrers  and  dismissed  both 
petitions.  The  Dade  Coal  Company  sued  out 
separate  bills  of  exceptions,  which  were 
heard  together  in  this  court  by  agreement  of 
parties. 

Julius  L.  Brown  and  Anderson,  Anderson 
St  Thomas,  for  plaintiff  in  error.  Ellis,  Wlm- 
blsh  &  Ellis,  D.  W.  Meadow,  and  J.  L.  Hoik 
kins  &  Sons,  for  defendants  in  error. 

LAMAR,  'J.  (after  stating  the  foregoing 
facts).  The  lease  act  of  1876  (Acts  1876,  p. 
40)  is  exceedingly  indefinite  as  to  the  rights 
and  status  of  those  composing  the  Peniten- 
tiary Companies.  It  is  manifest  however, 
that  the  General  Assembly  did  not  intend  to 
create  ordinary  corporations  with  the  right 
to  transfer  shares  so  as  thereby  to  turn  over 
the  management  of  the  convicts  to  any  one 
who  would  buy  stock.  Only  ''bona  fide  dti- 
■ens  of  Georgia'*  were  authorised  to  become 
members.  The  names  of  such  citizens  ap- 
plying for  the  lease  were  to  be  entered  upon 
the  minutes  of  the  executive  department  If 
their  bid  was  accepted,  the  lease  was  then 
made  to  them,  and  thereupon  ipso  facto  they 
became  a  corporation,  with  no  right  to  sub- 
let, and  no  Indication  of  any  right  to  sell 
shares,  stock,  or  other  evidence  of  member- 
ship. The  charter  named  no  capital  stock, 
and  consequentiy  was  silent  as  to  the  shares 
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or  the  nmnber  or  par  value  thereof.  If,  by 
Tirtue  of  its  power  to  make  rtilea  and  by- 
Ulws,  any  such  proYlsion  could  have  been 
made  by  the  action  of  the  members,  there 
la  no  allegation  that  any  capital  was  ever 
named,  that  any  was  ever  paid  in,  or  that 
any  scrip  was  ever  issued.  The  company 
did  no  business  of  any  sort,  had  no  camps  or 
prisons,  and  it  is  expressly  alleged  that,  ez- 
c^t  the  lease,  it  had  no  asset  While,  there- 
fore, it  is  charged  that  the  Dade  Goal  Com- 
pany owned  12^  per  cent  of  the  stock  of 
C(Hnpany  No.  2,  and  31%  per  cent  in  No.  3, 
it  is  evident;  from  the  petition  as  a  whole, 
that  this  cannot  refer  to  stock  in  the  ordinary 
sense.  It  can  only  mean  that,  not  on  ac- 
count of  an  amount  contributed,  but  by  an 
agreement  among  the  members,  the  Dade 
Company  was  to  receive  a  certain  proportion 
of  those  assigned  under  the  lease.  The  com- 
pany had  no  assets.  It  did  no  business  of 
any  sort  It  did  not  even  receive  the  con- 
victs from  the  state,  or  pay  the  hire  to  the 
state.  But  after  the  agreement  as  to  the 
proportion  that  each  member  was  to  receive, 
they  organized  separate  camps  or  prisons,  to 
which  the  convicts  were  sent  The  hire  was 
paid,  not  by  Company  No.  1  or  No.  2,  but  by 
the  one  in  control  of  such  camp,  who  was 
recognized  by  the  state  authorities  as  a  les- 
see, and  to  whom  all  the  laws  applicable  to 
the  original  companies  were  applied.  The 
state  enforced  against  such  camps  all  the 
regulations  for  securing  humane  treatment, 
and  other  requirements  of  the  act  And 
whatever  may  be  the  rights  of  the  public, 
certainly  the  members  of  the  company  who 
made  this  arrangement,  and  who  for  years 
took  advantage  of  the  provisions  thereun- 
der, cannot,  in  litigation  between  themselves, 
be  heard  to  dispute  its  validity. 

Whatever  may  have  been  the  right  of  the 
members  under  the  original  lease—whether 
that  of  stockholders,  tenants  in  common, 
partners,  or  what  not— the  consent  division 
was  equivalent  to  a  partition,  under  which 
thereafter  the  interest  was  held  in  severalty. 
If  this  division  was  the  equivalent  of  the  is- 
suance of  a  stock  certificate,  then,  when 
there  was  a  forfeiture  of  that  interest,  it 
was  equivalent  to  a  forfeiture  of  the  stock. 
There  is  no  suggestion  that  this  division  was 
temporary,  and  had  to  be  renewed  from  year 
to  year.  Under  one  division  each  member 
received  not  only  those  on  hand  that  year, 
but  by  virtue  thereof  an  equal  proportion 
during  the  continuance  of  the  lease.  That 
this  partition  r^resented  the  present  and 
future  right  thereunder  is  illustrated  by  the 
case  in  which  such  interest  is  said  to  have 
been  sold  by  W.  D.  Grant,  one  of  the  orig- 
inal members  of  Company  No.  8.  It  was  not 
and  cannot  be  claimed  that,  having  sold  his 
stock,  he  retained  any  Interest  in  the  labor  of 
the  convicts,  or,  having  sold  his  interest  in 
the  convicts'  labOT,  he  had  any  interest  in 
the  stock.  Interest  in  the  lease  and  in  shares 
of  stock  were  convertible  terms.  Loss  of  stock 


was  loss  of  lease.  Forfeiture  of  lease  was 
the  same  as  forfeiture  of  the  stock.  When 
the  state,  under  the  provisions  of  the  act  of 
1876^  forfeited  the  several  interest,  the  Dade 
Company  lost  its  interest  in  the  lease  as 
completely  as  a  co-tenant  whose  lot  assigned 
on  partition,  if  sold  under  a  tax  fl.  fa.,  would 
lose  the  land  and  the  future  increase  of  the 
land.  When  the  interest  was  forfeited,  it 
did  not  thereupon  revest  in  Companies  Nos.  2 
and  3,  so  that  what  the  Dade  Company  lost 
as  a  sublessee  it  regained,  in  whole  or  in 
part,  as  a  corporator.  But  the  result  was  to 
put  the  state  in  as  complete  control  of  this 
forfeited  part  as  it  would  have  had  of  the 
whole,  had  either  of  the  original  leases  been 
forfeited  as  an  entirety.  After  the  forfeiture 
the  state  had  the  right  to  make  a  new  lease 
or  a  new  assignment  to  any  one  selected  by 
the  Governor.  The  petition  shows  that  tliis 
was  done,  for  it  alleges  that  plaintiff  was  de« 
prived  of  the  use  and  control  of  said  con« 
victs,  as  hereinbefore  set  out,  under  and  by 
virtue  of  the  orders  of  the  Governor  of  the 
state  of  Georgia,  and  by  virtue  of  said  or- 
ders said  convicts  were  taken  away  from 
plaintiff  and  delivered  to  the  stockholders  of 
said  Penitentiary  Company.  In  the  light  of 
this  allegation,  it  is  evident  that  the  Dade 
Company  had  no  cause  of  action  against 
Companies  Nos.  2  and  3,  or  those  called 
"stockholders*'  thereof.  The  act  of  which  it 
complains  was  not  that  of  the  company,  but 
of  the  state.  The  title  of  the  stockholders 
was  acquired,  not  through  Companies  Nos.  2 
and  3,  but  from  the  state  directly. 

The  mere  fact  that  a  corporation  has  no 
capital  stock  does  not  necessarily  deprive  the 
members  of  their  proportionate  rights  in  the 
corporate  pn^erty.  But  when  there  is  no 
capital  stock— when  the  character  of  the  cor- 
porate enterprise  has  in  it  elements  of  per- 
sonal trust,  making  the  personn^  of  the 
members  important,  with  no  right  to  sell  or 
sublet,  as  here— the  case  is  to  be  governed 
by  rules  altogether  different  from  those  ap- 
plicable to  an  ordinary  stockholder  and  his 
company.  It  is  more  nearly  subject  to  the 
analogous  principle  governing  that  form  of 
corporation  in  which  the  interest  of  a  mem- 
ber before  dissolution  consists  only  in  the 
right  to  use  the  corporate  property  or  to  en- 
gage in  corporate  purposes.  If  he  falls  to 
attend  the  meetings  or  to  avail  himself  of  the 
corporate  privileges,  he  has  no  cause  of  ac- 
tion against  the  company,  or  those  who  par- 
ticipated more  actively  than  he.  If,  during 
the  continuance  of  the  organization,  his 
membership  is  severed  by  death,  resignatioii, 
expulsion,  or  other  form  of  forfeiture,  he 
loses  all  of  his  corporate  rights.  Mason  ▼. 
Atlanta  Fire  Co.,  70  Ga.  004,  48  Am.  Bep. 
685;  Cummings  v.  Hollis,  108  Ga.  402,  33  S. 
B.  910;  Schwartz  v.  Duss,  187  U.  8.  8,  23 
Sup.  Ct  4,  47  L.  Bd.  53.  This  disposes  of 
the  controlling  question  in  both  cases,  and 
makes  It  unnecessary  to  consider  wheth^* 
the  Dade  Coal  Company  was  a  "bona  fide 
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•dttsen  of  Cteorgla,"  which,  under  the  act  of 
1876,  could  be  a  corporator  In  Company  Na 
2,  or  whether  It,  by  purchase,  had  the  right 
to  become  a  member  of  No.  8.  The  allegation 
that  the  executoni  of  Joseph  BL  Brown  had 
paid  $4,085  on  account  of  rent  due  by  Com- 
pany No.  3  set  out  no  cause  of  action.  It 
flailed  to  show  that  the  estate  was  requested 
to  make  such  payment,  or  to  indicate  how 
or  why  the  payment  was  made,  so  as  to 
make  Company  No.  8  responsible  therefor. 
There  is  no  allegation  that  the  estate  owned 
stock  in  No.  8»  or  eren  in  Dade  Coal  Com* 
pany.  It  is  inferable,  however,  that  these 
payments  may  have  been  made  on  account  of 
the  agreement  to  hold  W.  D.  Grant  harm- 
less on  the  obligation  assumed  by  him  in 
the  bond.  If  so,  there  are  no  sufficient  alle- 
gations to  show  that  the  latter  had  a  cause 
of  action  against  No.  8,  or  to  subrogate  the 
estate  thereto,  if  there  was  any. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


aid  Oa.  946) 
BROOKB   V. 


AUGUSTA    WARBHOUSB   A 
BANKING  CO. 
(Supreme  Court  of  Georgia.    March  81, 1904.) 

I.ANDIX)BD  AND  TENANT— DISTRESS  WABBANT— 

BKTUBN— BBBOB— WAIVBB— OBJBOnONB 

TO  BVIDBNCX. 

1.  Where,  after  levy,  the  progress  of  a  dis* 
tress  warrant  is  arrested  by  counter  affidavit 
denying  that  the  sum  distrained  for  is  due,  the 
warrant  becomes  mesne  process,  and  the  pro- 
ceeding is  converted  into  a  suit  for  the  rent. 
•Ghisholm  v.  Lewis,  66  Ga.  729 ;  Blam  v.  Ham- 
ilton, 69  Ga.  786.     Such  counter  affidavit  is  a 

Slea  to  the  merits.  See  Hawkins  v.  Collier,  28 
L  B.  632,  101  Qa.  145  (2),  and  cit.  "After  a 
plea  to  the  merits  a  defendant  can  make  no  ol>- 
jectlon  to  the  manner  by  which  he  has  been 
broaght  Into  court"  Pool  v.  Perdue,  44  Ga. 
458 ;  Civ.  Code  1895,  %  4981.  It  foUows  that 
where  a  distress  warrant  was,  by  mistake  of 
the  magistrate  issuine  It,  made  returnable  to 
the  January  term,  1902,  of  a  city  court  having 
cognisance  of  the  matter,  when  it  should  have 
been  made  returnable  to  the  January  term,  1903. 
of  snch  court,  and  the  defendant,  after  levy,  filed 
a  counter  affidavit,  and  the  warrant  and  coun- 
ter affidavit  were  returned  to  the  proper  term 
of  such  court,  a  motion  of  the  defendant,  then 
and  there  made,  to  dismiss  the  warrant  upon  the 
ground  of  such  mistake  as  to  the  term  to  which 
it  was  returnable,  was  properly  overruled. 

2.  A  complaint  that  the  court  erred  in  admit- 
ting, over  the  objection  of  the  movant,  certain 
parol  testimony  when  there  was  higher  written 
evidence  of  the  fact,  is  not  meritorious  when  it 
does  not  appear  from  the  motion  Itself  that  there 
was  such  better  evidence. 

3.  While  there  was  some  evidence  tending  to 
show  that  the  contract  between  plaintifil!  and  de- 
fendant was  one  of  bailment,  tnere  was  ample 
evidence  to  authorize  a  finding  that  It  was  one 
of  rental. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Richmond  Conn- 
^;  W.  F.  Eve,  Judge. 

Action  by  the  Angusta  Warehouse  &  Bank- 
ing Company  against  George  W.  Brooke. 
Judgment  for  plaintiff,  and  defendant  brings 
•error.    Affirmed. 


Smith,  Hammond  &  Smith,  for  plaintiff  in 
error.  C.  Henry  Cohen,  for  defendant  in  er- 
ror. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  except  ItAMAB^  J.^  dis- 
qualified. 


(119  Ga.  876) 
McCRABY  T.  PBITCHARD  et  al. 
(Supreme  Court  of  Georgia.    March  30,  1004.) 

ACTION    ON    NOTE  —  PLEA  —  DBMUBBBft—PABOL 

CONTBAOT— FBAUnULENT    MI8BEPBX8BNTA- 

TIONS— OPINION   EVZOENCE— DAMAGES. 

1.  Where,  in  a  suit  hy  the  payee  of  a  promis- 
sory  note  against  the  makers  thereof,  the  de- 
fendants pleaded  that  the  note  was  given  to  the 
plaintiff  for  part  of  the  purchase  money  of  an 
insurance  agency  business  sold  by  him  to  them, 
and  that  the  consideration  of  the  contract  be- 
tween the  parties  had  failed  to  an  extent  equal 
to  the  amount  represented  by  the  note,  because 
the  plaintiff  ^'represented  to  defendants  that  he 
had  made  certain  profits  out  of  said  business  for 
the  three  years  previous  to  said  purchase,  and 
said  purchase  was  based  upon  the  amounts  al- 
leged to  have  been  made,  but  said  representa- 
tions, as  defendants  have  since  discovered,  were 
untrue,"  a  demurrer  to  the  plea  upon  the  ground 
that  it  fails  "to  set  forth  how  much  profits  plain- 
tiff represented  he  had  made,  *  *  *  or  how 
much  damage  had  resulted  to  defendants"  by 
reason  of  the  alleged  misrepresentations  of  the 
plaintiff,  should  have  been  sustained. 

2.  Where  there  is  nothing  in  the  pleadings  to 
show  that  the  contract  between  the  parties  was 
in  writinff,  the  qhestion  whether  a  plea  seeks 
to  contradict  or  vary  a  written  contract  cannot 
be  raised  by  demurrer. 

8.  The  amended  answer  of  the  defendants  did 
not  show  **on  its  face  that  no  damage  could  have 
resulted  to"  the  defendants  on  account  of  the  al- 
leged misrepresentations  of  the  plaintiff,  and 
was  therefore  not  demurrable  upon  this  ground. 

4.  Fraudulent  misrepresentations  as  to  a  ma- 
terial fact,  made  by  one  party  to  a  written  con- 
tract for  the^ purpose  of  inducing  ^e  otiier  party 
to  enter  into  it,  may  be  proved  by  parol. 

5.  It  was  erroneous  to  allow  a  witness  to 
state  to  the  Jury  his  opinion  as  to  the  amount 
of  damages  which  the  defendants  had  sustained 
in  consequence  of  the  misrepresentations  of  the 
plaintiff  In  reference  to  the  property  at  the  time 
he  sold  it  to  the  defendants. 

6.  When  testimony  is  objected  to  as  a  whole, 
and  some  portion  of  it  is  admissible,  it  is  not 
erroneous  to  overrule  the  objection. 

7.  Where  a  purchaser  of  'property  is  entitled 
to  recover  for  damages  sustained  by  him  in  con- 
sequence of  his  reliance  upon  false  and  fraudu- 
lent representations  of  the  vendor  in  reference 
to  matters  affecting  the  value  of  the  property, 
the  measure  of  damages  is  the  difference  between 
the  actual  value  at  the  time  of  the  purchase  and 
what  the  value  would  have  been  if  the  propeity 
had  been  as  It  was  represented  to  be  by  the 
seller. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  SandersTille; 
P.  P.  Taliaferro,  Judge. 

Action  by  J.  A.  McCrary  against  H.  L. 
Pritchard  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Rawlings  &  Howard,  for  plaintiff  in  error. 
Marlon  Turner,  Hard  wick  &  Hyman,  and 
James  K.  Hines,  for  defendants  in  error. 

f  7.  Bee  Fraud,  vol.  28,  Cent  Dig.  i  St 
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FISH,  P.  J.  J.  A.  McCraiy  brougM  suit 
in  the  dty  court  of  Sandersvllle  against  H. 
L.,  L.  J^  and  Mary  J.  Prltchard  for  the  sum 
of  $200.48  principal,  and  also  interest  and 
attorney's  fees,  upon  a  promissory  note  for 
$250,  dated  April  6^  1902;  and  due  Octobtt 
1,  1902,  upon  which  there  was  a  credit  of 
$49.52,  dated  September  15,  1902.  The  de- 
fendants filed  an  answer,  which  was  demur- 
red to.  Pending  the  demurrer  they  amended 
their  answer,  and  the  plaintiff  then  demurred 
to  the  answer  as  amended.  Except  as  to 
one  paragraph  of  the  original  answer  and  a 
similar  paragraph  of  the  amendment,  the 
court  overruled  the  demurrers,  and  the  plain- 
tiff filed  exceptions  pendente  lite.  Upon  the 
trial  there  was  a  general  verdict  for  the 
defendants.  The  plaintiff  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  he 
excepted. 

1.  Error  is  assigned  in  the  bill  of  excep- 
tions upon  the  overruling  of  the  demurrer  to 
the  original  answer  and  the  overruling  of  the 
demurrer  to  the  answer  as  amended.  In  the 
original  answer,  the  defendants  admitted  giv- 
ing the  note  sued  on,  but  alleged  that  it  was 
given  to  the  plaintiff  solely  for  the  purchase 
of  a  certain  fire  Insurance  business  which  he 
had  been  conducting  in  the  city  of  Tennille 
for  several  years,  the  sale  consisting  in  the 
transfer  of  the  agency  for  certain  fire  in- 
surance companies,  all  books,  stationery,  etc, 
belonging  to  such  agency,  and  the  good  will 
of  the  plaintiff;  that  the  business  was  pur* 
chased  by  the  defendants  for  the  purpose  of 
continuing  the  same  at  the  city  of  Tennille, 
which  the  plaintiff  knew;  and  the  plaintiff, 
"as  part  of  the  contract  of  sale  and  consid- 
eration for  said  note,  represented  to  defend- 
ants that  he  had  made  certain  prc^ts  out  of 
said  business  for  the  three  years  previous 
to  said  purchase,  and  said  purchase  was  bas- 
ed upon  the  amounts  alleged  to  have  been 
made,  but  said  representations,  as  defend- 
ants have  since  discovered,  were  untrue." 
The  answer  further  alleged  that  the  defend- 
ants "purchased  said  insurance  business  for 
said  purpose,  trusting  in  the  representations 
of  the  plaintifT';  that  the  price  agreed  upon 
was  $450,  "defendants  paying  plaintiff  $200 
cash  and  giving  the  note  sued  upon  for  the 
balance^  upon  which  note  they  paid  $49.52 
before  learning  of  the  facts  herein  set  out" 
There  was  also  a  paragraph  in  the  answer  in 
reference  to  an  offer  by  the  defendants  to 
rescind  the  contract,  and  also  an  offer  of 
compromise,  both  of  which  it  was  alleged  the 
plaintiff  refused;  but  these  things  are  not 
material  in  the  consideration  of  the  questions 
involved  here.  The  answer  concluded  as  fol- 
lows: "Wherefore  defendants  allege  the  con- 
sideration for  said  note  has  completely  fail- 
ed, and  that  they  have  paid  plaintiff  $49.52 
more  than  said  business  was  worth,  and  pray 
Judgment  against  plaintiff  for  that  amount, 
and  of  this  defendants  put  themselves  upon 
the  country." 

We  think  it  is  very  clear  that  this  answer 


was  subject  to  the  objection,  raised  by  the 
demurrer,  that  it  wholly  failed  "to  set  forth 
how  much  profits  plaintiff  represented  he  had 
made  in  the  past  three  years,  *  *  *  or 
how  much  damage  had  resulted  to  defoid- 
ants"  by  reason  of  the  misrepresentation  of 
the  plaintiff  as  to  the  amount  of  such  profits. 
The  allegations  that  the  plaintiff  had  rei^re- 
sented  to  defendants  that  he  had  made  cer- 
tain profits  out  of  the  business  for  the  three 
previous  years,  and  that  these  representa- 
tions were  untrue^  was  too  general,  yagae, 
and  uncertain  to  withstand  the  demurrer. 
It  will  be  observed  that  it  was  not  alleged 
that  the  consideration  for  the  contract  of 
purchase  had  wholly  failed,  but  the  effect 
of  the  answer  was  that  it  had  partially  failed 
to  an  amount  equal  to  the  sum  for  which 
the  note  was  given.  The  plea  afforded  no 
basis  whatever  for  a  comparison  between 
the  profits  actually  made  by  the  plaintiff  from 
the  business  and  the  profits  which  he  repre- 
sented to  the  defendants  he  had  made:  and 
such  a  comparison  was  necessary  in  order 
to  ascertain  whether  there  was,  in  the  con- 
tract of  purchase,  a  failure  of  consideration, 
and,  if  so,  to  what  extent  the  consideration 
had  failed.  The  allegation  that  the  plaintiff 
had  represented  that  he  had  made  "o»rtaiii 
profits,"  and  this  representation  was  untrue, 
was  about  as  uncertain  as  any  allegation 
could  be.  Suppose  the  plaintiff  had  admitted 
this  allegation  of  the  plea  to  be  true,  what 
sort  of  a  verdict  in  favor  of  the  defendant 
could  there  have  been  rendered  upon  this  ad- 
mission? In  a  suit  for  a  rescission  of  a  con- 
tract alleged  to  have  been  procured  by  fraud 
such  an  admission  might  authorize  a  verdict 
in  favor  of  the  party  seeking  the  rescission, 
but  under  a  plea  of  partial  failure  of  con- 
sideration the  Jury  would  be  unable  to  de- 
termine from  such  an  admission  to  what 
extent  the  consideration  for  the  contract  had 
failed.  The  defendants  did  not  ask  for  a 
rescission  of  the  contract,  but  relied  upon 
their  plea  of  partial  failure  of  consideration 
to  defeat  a  recovery  upon  the  note  given  for 
only  a  part  of  the  purchase  money.  Cer- 
tainly the  plaintiff  was  entitled  to  know  what 
representations  the  defendants  expected  to 
prove  he  had  made  to  them  as  to  the  profits 
of  the  business  for  the  three  previous  years, 
and  what  they  expected  to  prove  the  profits 
of  the  business  for  this  period  actually  were. 
The  court  erred  in  not  sustaining  the  demur- 
rer to  the  original  answer,  as  the  amendment 
filled  to  cure  this  defect  therein. 

2.  The  amendment  alleged  that  the  plain- 
tiff, at  the  time  the  contract  was  entered 
into,  represented  to  the  defendants  "that  he 
did  not  allow  any  rebates  to  any  of  his  pa- 
trons, or  divide  commissions  with  any  of 
them";  that  this  was  untrue,  as  the  defend- 
ants had  since  discovered  that  the  plaintiff 
"did  have  such  contracts  for  divisions  of  oom- 
niissions  with  several  of  the  patrons  of  said 
business,  which  contracts  [would]  entail  on 
•    •    •    defendants  a  loss  of  thirty  dollars 
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per  annum,"  and  materially  and  serloiuly 
impair  the  value  '*ot  the  article  sold  to  theae 
defendants,  for  the  following  reason:  If  de- 
fendants continue  to  comply  with  the  agree- 
ments and  contracts  of  plaintiff  on  this  sub- 
ject, the  value  of  the  business  sold  them  Xfy 
plaintiff  will  be  entirely  destroyed,  because 
of  the  fact  that  all  of  the  insurance  com- 
panies r^reeented  by  McOrary  and  the  agen- 
cies of  which  were  transferred  to  these  de- 
fendants «  •  •  have  rules  and  regula- 
tions prohibiting  such  division  of  commis- 
sions, and  will  discharge  and  remove  these 
defendants  as  their  agents  if  they  divide 
oonmiissions;  on  the  other  hand,  if  these 
defendants  decline  to  divide  commissions 
with  their  patrons,  in  accordance  with  the 
precedent  established  by  plaintiff,  then  the 
patrons  of  these  defendants  will  place  their 
business  with  other  agents  and  other  insur- 
ance, companies,  thereby  injuring  and  dam- 
aging the  business  of  these  defendants  to  an 
amount  at  least  as  great  as  the  amount  sued 
for  by  the  plaintiff  in  this  suit"  While  we 
think  that  this  amendment  to  the  original 
answer  was  plainly  open  to  demurrer,  we  do 
not  think  it  was  subject  to  the  demurrer 
which  was  offered  by  the  plaintiff.  It  cer- 
tainly was  not  demurrable  upon  the  ground 
that  it  sought  to  contradict  and  vary  a  writ- 
ten contract  which  the  defendants  admitted 
was  entered  into  by  the  parties.  This  was 
not  matter  for  demmrer,  for  there  was  noth- 
ing in  the  original  or  amended  answer  which 
admitted  that  the  parties  had  entered  into 
a  written  cmitract  concerning  the  matters 
in  controversy,  other  than  the  contract  evi- 
denced by  the  promissory  note  sued  on,  and 
the  note  contained  nothing  which  the  facts 
alleged  in  the  amended  answer,  if  proved, 
could  be  said  to  contradict  or  vary.  The 
note  did  not  even  express  a  consideration 
other  than  '*value  received."  A  contract  was 
referred  to  in  the  plea,  but  whether'  it  was 
written  or  oral  did  not  appear.  That  there 
was  a  written  contract  did  appear  from  the 
evidence  Introduced  upon  the  trial,  but  not 
from  any  admission  in  the  pleadings  of  the 
defendants.  Hence  the  point  sought  to  be 
made  by  the  demurrer  was  not  one  which 
could  be  raised  on  the  face  of  the  pleadings. 
See  Tift  V.  Wight  113  Ga.  681,  89  S.  B.  508. 

8.  N(Mr  was  the  amended  answer  subject  to 
donurrer  upon  the  ground  that  it  showed 
**on  its  face  that  no  damage  could  have  re- 
sulted to"  the  defendants  on  account  of  the 
alleged  misrepresentations  of  the  plaintiff, 
because  it  alleged  that  it  was  ^'contrary  to 
the  rules  of  insurance  companies  to  allow 
rebates  to  patrons,"  and  therefore,  as  the 
answer  did  not  allege  *'that  plaintiff  bad 
made  contracts  with  any  of  the  patrons 
which  bound  these  defendants  to"  continue 
to  allow  rebates,  "defendants  were  not  bound 
to  allow  said  rebates,  and  no  loss  or  damage 
could  result"  The  fact  that  there  was  noth- 
ing In  the  answer  which  showed  that  the 
defendants  were  bound  to  continue  to  con- 


duct the  business  In  the  same  way  in  which 
they  alleged  the  plaintiff  had  conducted  it 
did  not  show  that  no  damage  could  have 
resulted  to  them  if  the  plaintiff  had  made 
the  misrepresentations  alleged.  They  might 
not  have  been  bound  to  continue  to  conduct 
the  business  as  th^  alleged  the  plaintiff  had 
conducted  it,  and  yet  we  can  well  see  how 
they  could  have  been  damaged  whether  tney 
did  continue  to  do  so  or  refused  to  follow 
his  alleged  practice  in  this  respect  In  either 
event  the  value  of  the  thing  bought  might 
be  less  than  It  would  have  been  if  it  had 
been  as  the  plaintiff  represented  it  to  be. 
Whatever  else  may  be  said  of  the  amended 
answer,  it  did  not  show  *'on  its  face  that  no 
damage  could  have  resulted"  to  the  defend- 
ants from  tie  alleged  misrepresentations  of 
the  plaintiff.  We  simply  decide  tiiat  the 
amendment  to  the  answer  was  not  subject 
to  demurrer  upon  the  grounds  taken. 

4.  In  the  motion  for  a  new  trial  it  was 
alleged  that  the  court  erred  in  admitting, 
over  the  objection  of  the  plaintiff,  the  tes- 
timony of  one  of  the  defendants  as  to  the 
alleged  fraudulent  misrepresentations  of  the 
plaintiff  at  the  time  the  contract  was  entered 
into.  The  objection  made  to  the  admission 
of  this  testimony  was  that  its  effect  would 
be  to  alter  and  vary  the  written  contract 
Fraudulent  misrepresentations  as  to  a  ma-, 
terial  fact  made  by  one  party  to  a  written 
contract  for  the  purpose  of  mducing  the  other 
party  to  enter  into  it  may  be  proved  by 
parol.  Janes  v.  Mercer .  Unlversi^,  17  6a. 
515;  Ham  v.  Parkerson,  68  Ga.  831;  Barrie 
V.  Miller,  104  6a.  812,  30  8.  B.  840,  69  Am. 
St  Rep.  171. 

5.  Under  repeated  rulings  of  this  court  it 
was  erroneous  to  allow  one  of  the  defend- 
ants, while  testifying  as  a  witness,  to  give 
to  the  jury  his  opinion  as  to  the  amount  of 
damages  which  he  and  his  codefendants  had 
sustained  in  consequence  of  the  alleged 
fraudulent  representations  of  the  plaintiff. 
Woodward  v.  6ates,  88  6a.  205;  Brunswick 
EL  CkK  V.  McLaren,  47  6a.  547;  Central  Rail- 
road Ck>.  V.  Kelly,  58  Ga.  107;  Smith  v.  Eu- 
banks,  72  Ga.  280;  Central  Railroad  Ca  v. 
Senn,  73  Ga.  705;  Foote  Sc  Davies  Go.  v. 
Malony,  115  Ga.  986,  42  S.  B.  413. 

6.  Brror  was  also  assigned  in  the  motion 
for  a  new  trial  upon  the  admission  of  a 
quoted  portion  of  the  testimony  of  one  of 
the  defendants,  which  was  objected  to  as 
being  hearsay,  irrelevant  and  relating  to 
nuitters  which  could  not  affect  the  parties 
to  the  contract  involved  in  the  case.  This 
testimony  was  not  hearsay,  and  as  some  of 
it,  under  the  amended  answer  of  the  de- 
fendants and  in  connection  with  other  testi- 
mony introduced  by  them,  was  not  Irrelevant 
and  it  was  objected  to  as  a  whole,  we  find 
no  error  in  overruling  the  objection  offered 
to  its  admission. 

In  the  motion  for  a  new  trial  complaint 
was  made  of  certain  instrujctions  which  tlie. 
coijirt  gave  to  the  jury  for  their  guidnnc^-ln 
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tbe  event  th^  found  tbat  the  plaintiff  had 
made  the  alleged  false  and  fraudulent  repre- 
sentations to  the  defendants— in  estimating 
the  damages  which  the  defendants  had  sus- 
tained. Without  taking  up  the  grounds  of 
the  motion  complaining  of  these  instructions 
and  passing  upon  them,  as  the  case  is  to  be 
tried  again,  we  will  simply  lay  down  what 
we  think  is  the  true  measure  of  damages 
in  such  a  case.  If  the  defendants  were  in- 
duced, by  false  and  fraudulent  representa- 
tions on  the  part  of  the  plaintiff,  to  purchase 
the  insurance  agency  business,  and  the  yaluo 
of  the  business  was  materially  less  than  it 
would  have  been  if  the  representations  of  the 
plaintiff  had  been  true,  then  the  measure  of 
the  damages  sustained  by  the  defendants 
would  be  the  difference  between  what  would 
have  been  the  value  of  the  business  if  it 
had  been  as  the  plaintiff  represented  it  to 
be  and  its  value  as  it  actually  was.  This 
rule  is  In  accordance  with  the  principle  recog- 
nized by  this  court  in  MiUirons  v.  Dillon,  100 
Ga.  666,  28  S.  E.  386,  in  which  it  was  held 
that,  where  one  has  been  induced  to  pur- 
chase property  by  means  of  a  false  and 
fraudulent  representation  by  the  seller  that 
the  thing  sold  had  certain  qualities,  the 
measure  of  damages  in  an  action  for  the 
fraud  and  deceit  thus  practiced  by  the  seller 
would  be  the  difference  between  the  valae 
of  the  thing  sold  at  the  time  of  delivery  and 
what  would  have  been  its  value  if  the  repre- 
sentation made  by  the  seller  had  been  true. 
While  it  may  not  Mve  been  necessary  to 
lay  down  the  rule  as  to  the  measure  of  dam- 
ages in  such  a  case  in  order  to  decide  the 
precise  questions  then  before  the  court,  the 
fact  that  it  was  hild  down  shows  what  this 
court,  as  then  constituted,  considered  to  be 
the  correct  rule  in  cases  of  this  character. 
An  analogous  ruling  was  made  in  B^ry  v. 
Shannon,  98  Ga.  469,  26  8.  E.  614,  68  Am. 
St  Rep.  813,  in  which  it  was  held  that: 
**Where  an  animal  which  could  be  of  no  use 
or  value  except  for  a  particular  purpose  was 
bought  upon  a  warranty  by  the  seller  that 
it  was  serviceable  for  that  purpose,  and  at 
the  time  of  the  sale  it  was  in  fact  either 
partially  or  totally  worthless  in  that  regard, 
the  buyer,  in  an  action  against  him  for  the 
price,  was  entitled  to  an  abatement  of  the 
purchase  money  equal  to  the  difference  be- 
tween the  agreed  price  and  the  actual  value, 
as  reduced  by  the  defective  quality  of  the 
animal;"  and  that  "this  is  true  whether,  in 
disposing  of  the  animal  to  a  third  person, 
the  buyer  lost  anything  or  not"  The  courts 
of  this  country  are  in  conflict  as  to  the  rule 
for  measuring  the  damages  in  a  case  between 
a  defrauded  purchaser  and  a  defrauding  ven- 
dor, the  majority  holding  the  rule  to  be  as 
we  have  above  announced,  while  the  mi- 
nority, including  the  Supreme  Court  of  the 
United  States,  hold  that  the  difference  be- 
tween the  real  value  and  the  amount  which 
the  purchaser  was  induced  to  pay  measures 
the  damages.    In  a  standard  work  on  dam* 


ages  It  Is  said  the  party  guilty  of  the  fraud 
"is  to  make  good  his  representations  as 
though  he  had  given  a  warranty  to  that 
effect  He  is  to  make  compensation  for  the 
difference  between  the  real  state  of  the  case 
and  what  it  was  represented  to  be.  Thus, 
in  case  of  sales  where  there  is  a  fraudulent- 
ly false  representation  of  quantity,  quality, 
or  title,  the  measure  of  damages  is  the  dif- 
ference in  value  between  that  which  is  actual 
and  that  which  was  represented  to  exist** 
4  Suth.  Dam.  (8d  Ed.)  S  1171.  In  the  same 
work  the  following  comment  is  made  upoD 
the  general  rule  upon  the  subject  which  pre- 
vails in  the  federal  and  some  of  the  state 
courts:  'The  general  rule  above  stated  is 
based  on  the  assumption  that  the  amount 
paid  is  the  measure  of  the  value  as  fixed  by 
the  parties;  but  a  purchaser  does  not  buy 
to  seU  again  at  the  same  price,  and  to  com- 
pel him  arbitrarily  to  accept  compensatioii 
by  that  standard  is  to  deprive  him  of  such 
benefit  of  his  purchase  as  the  state  of  the 
market  would  have  enabled  him  to  realize 
if  th^e  had  been  no  fraud.  As  said  by  Mr. 
Justice  Gray  [in  Morse  v.  Hutchins,  102  Mass. 
440]:  'To  allow  the  plaintiff  only  the  differ- 
ence between  the  real  value  of  the  property 
and  the  price  which  he  was  induced  to  pay 
for  it  would  be  to  make  any  advantage  law* 
fully  secured  to  the  innocent  purchaser  In 
the  original  bargain  inure  to  the  wrongdoer; 
and,  in  proportion  as  the  original  price  was 
low,  would  afford  a  protection  to  the  party 
who  had  broken,  at  the  expense  of  the  party 
who  was  ready  to  abide  by,  the  terms  of  the 
contract'  The  amount  paid  is  evidence  of 
the  value,  but  on  principle  and  according  to 
the  general  course  of  decision  it  is  not  con- 
clusive of  the  value  as  it  was  represented 
to  be."    Id.  S  1172,  p.  3410. 

Judgment  reversed.    AU  the  Justices  con- 
curring. 


(U9  Ga.  866> 
FRANKLIN  v.  SOUTHERN  RT.  CX). 
(Supveme  Court  of  Georgia.    March  80, 1904.) 

INTERPLBADSB— WHEN    OBANTED— OABNISH- 
MBNT— EXEMPTION — WAGES  OF  BBAKEMAN. 

1.  Before  one  occupying  the  situation  of  a 
Stakeholder  can  call  upon  adverse  claimants  of 
a  fund  in  his  hands  to  interplead,  he  must  satis- 
factorily show  to  the  court  that  their  claims 
have  such  a  "foundation  in  law  as  will  create  a 
reasonable  doubt'*  as  to  bis  safety  in  undertak- 
ing to  determine  for  himself  to  whom  the  fund 
belongs;  for  the  **old  rule  that  the  stakeholder 
is  entitled  to  be  removed  beyond  the  shadow  of 
a  risk,  and  that  in  order  to  entitle  him  to  the 
protection  of  the  court  it  is  only  necessary  to- 
establish  that  suits  have  been  brought  or  that 
claimants  have  threatened  to  bring  them,  no- 
longer  prevails.'*  While,  under  Uie  modem 
practice,  it  is  not  incumbent  upon  a  stakehold- 
er **to  decide,  at  his  peril,  either  close  ques- 
tions of  fact  or  nice  questions  of  law,**  yet 
where  he  is  in  possession  of  all  the  facts,  and 
no  question  of  law  is  involved  which  is,  in  view 
of  repeated  adjudications  by  the  courts  upon 
which  he  may  with  safety  rely,  longer  debatable*. 


f  1.  8m  Interpleader,  voL  »,  Cent  Dig.  ii  I,  $. 
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a  petitioD  for  Interpleader  interposed  by  him 
cannot  be  regarded  with  favor,  and  should  be 
denied.  See  Maelennan  on  Interpleader,  pp. 
IBl,  132,  134;  Civ.  Code  1896,  %  4^. 

2.  The  daily,  weekly,  and  monthly  wages  of 
a  **brakeman,^  employed  by  a  railway  company 
to  discharge  the  duties  usually  incident  to  the 
kind  of  service  performed  by  persons  following 
his  calling,  are,  under  the  provisions  of  sec- 
tion 4732  of  the  Civil  Code  of  1896,  exempt  from 
the  process  of  garnishment,  beyond  any  reason- 
able doubt,  in  view  of  the  construction  placed 
upon  the  language  of  that  section  In  numerous 
cases  heretofore  decided  by  this  court,  wherein 
the  question  arose  whether  or  not  the  wages  of 
employ^  who  perform  like  services  are  exempt 
from  garnishment. 

a  It  follows  that  the  court  below  erred  in  or- 
dering the  defendante  to  this  proceeding  to  in- 
terplead, for  the  plaintiff  railway  company  based 
its  prayer  for  the  relief  sought  solely  on  the 
Round  that  it  ought  not  to  be  subjected  to  the 
hardship  of  determinina,  at  ito  peril,  whether 
or  not  the  wages  of  ite  brakeman  could  be 
reached  by  the  summonses  of  garnishment  serv- 
ed upon  it  at  the  instance  of  certain  parties  who 
professed  to  be  his  creditors;  and  though  the 
summonses  issued  from  different  courts,  and 
were  sued  out  by  different  parties,  the  plaintiff 
had  no  just  cause  to  apprehend  that  it  could 
not,  by  exercising  ite  legal  right  to  set  up  the 
defense  that  the  wages  of  ite  employ^  were  ex- 
empt, successfully  defeat  the  attempt  on  the  part 
of  his  creditors  to  subject  the  fund  in  Ite  hands 
to  the  satisfaction  of  their  demands. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Fulton  Coun- 
ty; J.  H.  Lumpkin,  Judge. 

Action  by  the  Southern  Railway  Company 
against  Fred  Franklin  and  another.  Judg- 
ment for  plaintiff,  and  Franklin  brings  error. 
Reversed. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
J.  D.  Bradwell,  for  defendant  in  error. 

TURNER^  J.  Judgment  reversed.  All  the 
Justices  concurring. 


019  Oa.  865) 

HART  et  al  V.  MANSON  et  aL 
(Supreme  Ck>urt  of  Georgia.    March  30,  1004.) 

PLKADINQ—KVIDENCV— JUDGMENT— NULIJTT  — 
BE8  JUDICATA— AUDITOR'S  REPORT— EX- 
CEPTIONS. 

1.  The  petition  as  amended  was  good  as 
against  any  of  the  grounds  of  the  demurrer  filed 
to  it,  and  Uie  court  did  not  err  in  overruling  the 
exceptions  to  the  report  of  the  auditor  so  hold- 


ing. 
2.' 


.There  was  no  error  in  admitting  the  evi- 
dence which  was  the  subject-matter  of  the  sec- 
ond exception  of  law  to  the  auditor's  report. 
In  the  light  of  all  the  evidence,  the  relation  of 
the  attorney  whose  conduct  was  in  question  to 
the  entire '  transaction  was  such  as  to  render 
admissible  in  evidence  all  that  he  said  and  did 
in  regard  thereto. 

3.  A  judgment  which  is  void  for  any  cause  is 
a  mere  nullity,  and  ma^  be  so  held  in  any  court 
when  it  becomes  material  to  the  intereste  of  the 
parties  to  consider  it.    Civ.  (>>de  1895,  9  5369. 

4.  While  the  judgment  of  a  court  of  competent 
jurisdiction  is  conclusive  between  parties  and 
privies  as  to  the  issue  which  it  decides,  it  is  not 
so  as  to  third  persons.  There  was  ample  evi- 
dence to  warrant  the  auditor  in  finding  in  favor 
of  the  charge  of  fraud  and  collusion  between 
the  parties  to  the  judgment  attacked. 

1  4.  See  Judgment,  voL  80,  Cent.  Dig.  %  UM. 


5.  The  exceptions  to  the  auditor's  report,  both 
of  law  and  fact,  were  submitted  to  the  judge,  to 
be  passed  on  in  vacation  without  the  aid  of  a 
iury.  While  some  of  these  exceptions  are  called 
by  counsel  "exceptions  of  fact,"  and  others  ''ex- 
ceptions of  law,^*  in  reality  all  of  them,  except 
those  which  have  been  passed  on  in  the  preced- 
ing notes,  involve  findings  of  fact  The  trial 
judge  has  patiently  gone  through  a  great  mass 
of  evidence,  which  ha»  been,  in  the  main,  re- 
duced to  narrative  form,  but  to  brief  which  ap- 
parently no  effort  has  been  made;  and  he  has 
reached  conclusions  in  which  we,  after  like  la- 
borious efforts,  find  no  error  of  which  the  plain- 
tiffs in  error  can  justly  complain. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Clayton  Coun- 
ty; B.  J.  Beagan,  Judge. 

Action  by  Z.  T.  Manson,  ordinary,  for  use, 
and  others,  against  J.  M,  Hart  and  oth^s. 
Judgment  for  plaintiffs,  and  defendante 
bring  error.    Affirmed. 

J.  W.  8t  J.  D.  Humphries,  W.  M.  Wright; 
and  C.  T.  Roan,  for  plaintiffs  in  error.  W 
li.  Watterson  and  J.  F.  Golightly,  for  de- 
fendante in  error. 


CANDLER,   J.    Judgment  afiElrmed. 
the  Justices  concur. 


All 


(119  Oft.  Ml) 

ROONBY  V.  SOUTHERN  BUHiDINO  & 
LOAN  ASS'N. 

(Supreme  Court  of  Ceorgia.    March  81, 1904.) 

ACTION  —  ABATEMENT  —  AFPOINTICENT  OF  BE- 
CEIVEB  —  CONTINUANCE— BUILDING  ASSOCIA- 
TION —  USUBT  —  INCOBFOBATION  — ICOBTOAOE 
FOBECLOSUBB— FOBEION  STATUTES— PBBSUMP- 
TIONS. 

1.  Except  on  dissolution,  the  fact  that  a  re- 
ceiver has  been  appointed  for  a  corporation  does 
not  abate  a  suit  then  pending  in  its  name. 

2.  Whatever  might  be  the  rights  of  the  de- 
fendant under  a  plea  in  abatement  or  on  mo- 
tion to  make  parties,  he  cannot  obtain  a  con- 
tinuance on  the  ground  that  a  receiver  has  been 
appointed  for  the  plaintiff. 

8.  A  company  not  such  In  fact  cannot,  by 
calling  itself  a  building  and  loan  association, 
acquire  the  privilege  of  charj|[ing  more  than  the 
rate  of  interest  lawful  in  ordinary  contracts  be- 
tween borrower  and  lender. 

4.  Where  one  takes  stock  and  makes  a  con- 
tract with  a  company  whose  name  prima  facie 
imports  that  it  is  a  building  and  loan  associa- 
tion, the  burden  Is  on  him  to  show  that  under 
the  charter  and  laws  of  the  state  where  cre- 
ated it  is  not  such  in  reality. 

6.  The  mere  fact  that  there  are  different  class- 
es of  stock,  with  different  rights  and  liabilities 
of  the  stockholders,  does  not  necessarily  destroy 
the  company's  character  as  a  building  and  loan 
association. 

6.  The  defendant's  plea  was  properly  stricken, 
because  it  not  only  failed  to  aver  that  the  dif- 
ferent classes  of  stock  were  in  existence  at  the 
time  he  made  the  contract  and  became  a  mem- 
ber, but  it  also  failed  to  show  that  such  dif- 
ferences and  inequalities  were  of  a  nature  to 
destroy  the  building  and  loan  feature  of  the 
company. 

7.  Where  a  contract  on  its  face  is  with  a 
building  and  loan  association,  and  to  be  govern- 
ed by  the  laws  of  Alabama,  but  there  is  nc 

groof  of  the  statute  of  that  state  as  to  usury  or 
uilding  and  loan  associations,  there  will  be  no 

f  !•  See  Corporations,  voL  12,  Cent  Dig    i  2248. 
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presomption  that  tbe  contract  was  usurious  or 
otherwise  illegal  under  the  laws  of  that  state. 

&The  plaintiff  made  out  its  case  for  more 
than  the  amount  of  the  verdict  by  the  introduc- 
tion of  the  defendant's  written  promise  to  pay. 
The  evidence  alleged  to  be  secondary,  even  if 
such,  was  helpful  to  the  defendant,  and  reduced 
the  amount  of  plaintiff's  verdict. 

'Syllabus  l^  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Bve.  Judge. 

Action  by  the  Southern  Building  &  Loan 
Association  against  James  Rooney.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

The  Southern  Building  &  Loan  Associa- 
tion of  HnntSTille,  Ala«,  sued  James  Rooney, 
of  Richmond  county,  Ga.,  on  a  sealed  note 
dated  at  HuntsTllle,  Ala.,  July  24,  1896, 
whereby  he  promised  to  pay  the  company  *'at 
its  office  In  HuntSTllle"  $2,500,  with  Interest 
at  5  per  cent  per  annum,  payable  monthly, 
and  a  premium  of  5  per  cent  per  annum, 
payable  monthly,  for  a  loan  under  an  ap* 
plication  dated  July  10,  1895,  on  50  mem- 
bership shares.  He  transferred  the  shares 
as  collateral  for  the  payment  of  the  loan. 
This  Indebtedness  was  likewise  secured  by  a 
deed  to  real  estate  in  the  city  of  Augusta. 
Attached  to  the  petition  was  a  copy  of  the 
by-laws  of  the  company,  reciting,  among  oth- 
er things,  that  the  object  of  the  association 
is  to  afford  the  shareholders  safe  and  profit- 
able inyestment;  that  all  contracts  and  se- 
curities shall  be  construed  by  the  laws  of 
Alabama;  a  statement  of  the  terms  and 
conditions  of  membership,  the  method  of 
borrowing  on  the  shares,  and  the  amount  of 
monthly  payments,  fines,  etc.  The  defendant 
by  plea  admitted  the  ihaking  of  the  con- 
tract; payments  thereon  for  some  years,  and 
the  default,  but  set  up  that  the  debt  was  in- 
fected with  usuiy.  There  was  a  verdict  in 
favor  of  the  plaintiff,  which  was  set  aside  by 
the  judgment  of  the  Supreme  Court  reported 
in  116  Ga.  400,  41  S.  B.  648,  because  of  error 
in  admitting  interrogatories  which  had  been 
improperly  executed.  On  the  second  trial 
the  defendant  amended  his  pleas,  all  of 
wtdch  were  allowed,  except  the  third,  where- 
in,  he  set  up  'that  plaintiff  is  not  a  building 
and  loan  association  as  known  to  tlie  laws 
of  Georgia,"  because  (a)  all  payments  made 
by  the  stockholders^  bOTrowers  or  nonborrow- 
ers,  do  not  go  into  a  common  fund,  but  are 
divided  under  a  system  whereby  holders  of 
shares  of  the  same  face  value  receive  a 
larger  amount  of  the  common  profits  than  do 
other  stockholders;  (b)  there  is  not  an  equal- 
ity of  burden  and  rights,  some  stockholders 
having  a  less  burden  and  a  greater  right  than 
others;  (c)  there  are  two  kinds  of  stock— 
"prepaid"  and  '*installment"-on  which  dif- 
ferent sums  are  paid,  with  a  difference  in 
the  amount  that  may  be  borrowed,  and  dif- 
ference in  the  distribution  of  the  profits, 
these  differences  being  set  out  in  detail. 
''Wherefore   defendant   says   that   plaintiff 


could  make  no  genuine  building  and  loam 
contract  as  known  to  the  Uiws  of  Georgia." 

Salem  Dutcher,  for  plaintiff  in  error.  Wm. 
H.  Barrett,  for  defendant  in  error. 

LAMAR,  J.  On  the  call  of  the  case  the 
defendant  moved  to  continue,  on  the  ground 
that  the  plaintiff  had  been  put  into  the  hands 
of  a  receiver,  who  was  authorized  to  inter- 
vene in  the  present  suit,  supporting  the  same 
by  certified  copies  of  the  order  of  the  Cii^ 
cuit  Courts  of  the  United  States  in  Alabama 
and  Georgia.  The  defendant,  by  a  plea  in 
abatement,  or  motion  to  make  parties,  might 
have  raised  the  question  as  to  whether  the 
case  could  be  prosecuted  in  the  name  of  the 
plaintiff,  or  in  its  name  for  the  use  of  the 
receiver,  or  by  the  receiver  alone.  But  this 
could  not  be  done  by  a  motion  to  continue. 
The  aiHPointment  of  the  receive  did  not 
abate  the  suit  Branch  v.  Augusta  Glass 
Works,  86  Ga.  679,  23  8.  B.  128.  There  need 
be  no  danger  of  paying  to  the  wrong  party. 
According  to  Griffin  v.  Mutual  Life  Insur- 
ance Co.  (Ga.)  46  8.  B.  870,  the  defendant  by 
appropriate  proceeding  may  obtain  a  proper 
receipt  from  the  one  entitied  to  the  mon^. 
But  here  the  evidence  as  to  the  appointment 
of  a  receiver  was  not  offered  on  the  trial, 
and  there  is  therefore  nothing  properly  in 
the  record  to  indicate  that  the  company  is 
not  in  a  position  to  receive  and  control  its 
own  funds,  or  to  prosecute  suits  in  its  own 
name. 

The  former  record  in  this  case  (115  Ga.  400, 
41  S.  B.  048)  raised  the  question  as  to  the 
validity  of  the  "fully  paid,"  "prepaid,"  and 
"installment"  stock.  The  verdict  then  was 
for  the  plaintiff,  and,  except  in  the  admis- 
sion of  interrogatories  improperly  executed, 
this  court  held  that  "the  principles  of  law 
involved  in  this  case  have  been  ruled  in  fa- 
vor of  the  company,  and  no  error  appears  to 
have  been  committed  by  the  trial  Judge." 
The  same  issue  as  to  the  "prepaid"  and  "In- 
stallment" stock  was  again  presented  by  an 
amended  plea,  more  elaborate  in  detail,  but 
involving  the  same  legal  princiide.  It  is 
almost  a  case  for  the  applicaticm  of  the  doc- 
trine of  the  "law  of  the  case"  or  **re8  ad- 
Judicata."  But,  as  the  two  pleas  are  not 
identical,  we  will  deal  with  the  errors  as- 
signed. The  note  sued  on  is  dated  at  Hunts- 
ville,  Ala.,  is  made  there  payable,  and  ac- 
cording to  its  terms  it  Is  to  be  construed  as 
an  Alabama  contract  The  plea  nowhere  al- 
leges that  the  contract  was  usurious  accord- 
ing to  the  laws  of  that  state.  The  record 
contains  no  copy  of  its  statute  concerning  in- 
terest and  usury,  though  it  may  be  proper  to 
say  that  a  contract  Identical  in  form  with 
that  sued  .on  has  been  held  to  be  valid  in 
Sou.  B.  &  L.  Ass'n  v.  Rector,  98  Fed.  171. 
38  C.  C.  A.  686.  Compare  Smith  v.  Sou.  B. 
&  L.  Ass*n,  111  Ga.  811,  36  S.  B.  707.  On 
general  principles  there  would  be  no  pre- 
sumption that  the  parties  had  made  an  il- 
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legal  contract,  bat  rather  that  the  transae- 
tion  was  valid  according  to  the  foreign  law 
by  which  It  was  to  be  governed.  Craven  v. 
Bates,  96  Ga.  80,  23  &  B.  202;  Pomeroy  v. 
Ainsw<»rth,  22  Barb.  120.  Nor  would  the  re- 
sult be  different  on  the  presumption  that 
the  common  law  prevails  in  Alabama,  for  by 
it  the  rate  of  Interest  on  money  was  not  lim- 
ited. Smith  V.  Munde  Bank,  29  Ind.  158; 
White  V.  Frledlander.  35  Ark.  56;  Union 
Bk.  V.  Dottenheim,  107  Ga.  609,  34  S.  B.  217. 
There  might  be  an  extreme  case  In  which  a 
contract  made  and  to  be  performed  in  a  for- 
eign state  was  on  its  face  clearly  usurious 
according  to  the  law  of  the  forum,  and  where 
the  court,  in  aid  of  the  state's  public  policy, 
might  hold  that,  In  the  absence  of  proof  of 
what  was  the  foreign  statute,  it  would  pre- 
sume that  the  laws  of  the  foreign  state  were 
similar  to  those  of  the  forum  on  the  subject 
of  usury.  Such  a  ruling  Is  suggested  In  Hub- 
ble V.  Morristown  Ck>.,  95  Tenn.  586,  82  S. 
W.  965  (3);  Leake  v.  Bergen,  27  N.  J.  Bq. 
360;  City  Bank  v.  Bldwell,  29  Barb.  332. 
But  there  is  no  room  for  the  application  of 
any  such  principle  here,  because  the  con- 
tract on  its  face  was  with  a  building  and 
loan  association,  and  presumptively  valid 
under  the  laws  of  Alabama  as  well  as  of 
Georgia.  The  defendant,  however,  seeks  to 
attack  this  apparent  validity  by  pleading 
that  the  plaintiff  was  not  a  building  and  loan 
association,  inasmuch  as  it  issued  different 
classes  of  stock  under  which  there  was  in- 
equality of  liabilities  and  profits.  The  plea 
was  pn^erly  stricken.  In  the  first  place,  it 
failed  to  aver  that  this  inequality  existed  at 
the  time  of  the  making  of  the  contract;  for, 
if  the  company  was  doing  a  building  and 
loan  business  when  the  contract  was  made, 
a  new  scheme^  and  the  Issuance  of  various 
classes  of  stock  thereafter,  might  give  the 
defendant,  as  a  stockholder,  the  right,  on 
an  accounting,  to  the  profits  to  which  he  was 
entitled  according  to  the  original  plan.  But 
subsequent  action  by  the  corporation  would 
not  have  the  effect  of  converting  a  nonusu- 
rlous  into  a  usurious  contract 

Mutual  participation  in  pn^ts  and  losses 
is  undoubtedly  the  basic  principle  on  which 
contracts  between  this  class  of  associations 
and  its  members  have  been  saved  from  the 
consequences  attaching  to  other  usurious 
loansL  While  there  has  been  some  doubt  ex- 
pressed as  to  the  right  to  issue  paid-up  or 
preferential  stock,  still  the  authorities  in  the 
main  tend  to  sustain  the  legality  thereof, 
provided  the  scheme  is  not  shown  to  be  op- 
pressive to  one  class  and  unduly  advanta- 
geous to  another.  Thompson  on  Building  As- 
sociations, S§  124-133.  They  recognize  that 
the  demand  for  money  by  the  members  may 
be  so  great  as  to  make  i,t  necessary,  by  bor- 
rowing, or  selling  paid-up  stock,  to  put  the 
company  in  funds  to  lend  to  those  who  pre- 
fer to  pay  in  monthly  installments,  and  that 
such  inequality  in  the  amount  contributed 
may   entitle  the  paid-up  stockholder   to   a 


preference  on  dlsscriution,  and  to  fixed  divi- 
dends while  the  company  is  a  going  con- 
cern. Besides,  the  defendant's  plea  does  not 
aver  that  the  issuance  of  different  classes 
of  stock  was  in  violation  of  the  charter,  or 
of  the  statutes  of  Alabama;  nor  does  it  show 
the  money  value  ot  the  difference,  nor  wheth- 
er the  amount  of  the  profits  accruing  to  the 
"paid-up**  stock  was  relatively  greater  than 
that  on  installment  stock.  Certainly  there 
was  nothing  to  indicate  such  a  want  of 
equality  as  to  destroy  the  company's  char- 
acter as  a  building  and  loan  association,  and 
convert  its  transactions  into  a  class  like  those 
between  ordinary  debtor  and  creditor.  The 
rights  of  members  do  not  have  to  be  Identical 
unless  the  conditions  ate  identical.  Bosr 
worth  V.  Sumter  Beal  Estate  Co.,  100  Oa. 
00^  28  S.  B.  164.  If  the  issuance  of  this  paid- 
up  stock  was  without  authority,  that  would 
not  prevent  the  corporation  f^m  still  exist- 
ing as  a  building  and  loan  association,  nor 
would  it  affect  its  contract  obligations,  un- 
less the  members  showed  that  the  scheme 
was  such  as  to  destroy  the  corporation's 
character  as  a  building  and  loan  association. 
Smith  V.  Sou.  B.  &  L.  Ass'n,  111  Ga.  811,  85 
S.  B.  707  (3).  See,  also.  Bums  v.  Equitable 
B.  &  L.  Ass'n,  108  Ga.  183,  33  a  E.  856  (2), 
where  there  was  common  stock  and  coupon 
stock. 

A  mere  name  cannot  be  used  as  a  cloak  un- 
der which  the  law  against  usury  can  be  evad- 
ed. If  the  plaintiff  is  not  a  building  and 
loan  association  in  fact,  it  cannot,  by  calling 
itself  such,  acquire  the  privilege  of  char- 
ging more  than  the  lawful  rate  of  interest. 
But  its  name  prima  facie  imports  that  It  is 
such.  Smith  v.  Southern  B.  &  L.  A.,  Ill  Ga. 
811,  35  S.  B.  707.  The  burden  was  on  the 
defendant  to  meet  this  presumption.  The 
plea  does  not  negative  the  idea  that  it  was 
chartered  as  such,  nor  does  it  aver  that  the 
defendant  did  not  receive  the  benefits  to 
which  he  was. entitled  as  a  member  of  such 
during  the  years  he  was  hot  In  default  He 
and  all  the  other  members  contracted  to  pay 
a  high  rate  of  interest,  but  they  also  con- 
tracted to  receive  their  share  of  these  very 
payments.  If,  through  misfortune  or  mis- 
management; the  association  went  into  the 
hands  of  a  receiver,  that  did  not  relate  back 
so  as  to  invalidate  what  was  a  legal  contract 
when  made.  There  was  no  motion  for  a  new 
trial,  but  a  direct  bill  of  exceptions.  In  which 
the  evidence,  objections  to  evidence,  col- 
loquies between  counsel,  arguments  to  the 
court,  and  his  rulings  thereon,  are  set  out. 
In  addition  to  the  points  hereinbefore  dis- 
cussed, the  exceptions  relate  mainly  to  the 
admission  of  testimony  by  the  officers  of  the 
company,  over  the  defendant's  objection,  that 
this  evidence  was  as  to  cash  items  of  pay- 
ments, and  facts  knowledge  of  which  must 
necessarily  have  been  derived  from  the 
books,  and  that  the  witnesses  could  not  tes- 
tify from  the  ledger,  but  only  from  the  books 
of  original  entry.    On  the  face  of  the  bond 
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tbe  plaintiff  promised  to  pay  $2,500  with  5 
per  cent  Interest  and  5  per  cent  premium 
from  July  24,  1895.  The  other  primary  evi- 
dence^ in  the  shape  of  the  deed,  the  note, 
the  stock  scrip,  and  the  by-laws,  entitled  the 
plaintiff  to  principal,  interest  premiums,  and, 
on  default;  to  fines  and  attorney's  fees.  The 
defendant's  original  answer  admitted  the 
date  of  his  default  On  this  primary  evi- 
dence, therefore^  the  plaintiff  was  entitled  to 
a  verdict  and  the  burden  was  on  the  defend- 
ant to  make  his  own  proof  as  to  the  cred- 
its to  which  he  was  entitled.  It  is  true  that 
the  plaintiff  attempted  unnecessarily  to 
make  this  proof  for  the  defendant  by  the 
cashl^  and  other  officers.  If  it  was  second- 
ary, it  was  harmless,  because  It  caused  a 
reduction  In  the  amount  which  the  plaintiff 
would  otherwise  have  been  entitled  to  re- 
cover. If  we  concede  that  the  testimony 
would  have  been  Incompetent  to  debit  the  de- 
fendant here  It  was  helpful,  and  not  harm- 
ful,  in  that  It  went  to  establish  a  credit 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(119  Ga.  918) 

VIZARD  V.  MOODT. 
OSnpreme  Court  of  Georgia.    March  81, 1904.) 

KVIDENCB  —  OBJECTIONS  —  WAIVER— HUSBAND 
AND  WIFE  —  PABTNEBSHIP— FIRM  DEBTS— AS- 
SUMPTION  OF  UEN—MOBTOAGE—SAUB— NO- 
TICE. 

1.  Where  the  defendant  in  an  action  of  eject- 
ment admits  in  his  plea  the  execution  by  him 
of  an  instniment  which  forms  a  part  of  the 
plaintiff's  abstract  of  title,  it  is  not  a  good  ob- 
jection to  the  admission  of  the  instrument  in 
evidence  that  its  execution  has  not  been  prov- 
ed. The  same  principle  governs  as  to  proof  of 
the  execution  of  a  deed  when  the  maker  of  the 
deed  appears  in  court  and  testifies  that  he  sign- 
ed the  instrument  and  that  the  deed  is  his. 

2.  In  this  state  a  married  woman  mav  en- 
gage in  business  as  the  partner  of  her  husband, 
and  may  pledge  her  separate  property  for  the 
payment  of  the  partnership  debts. 

3.  A  married  woman  who  buys  property  which 
is  incumbered  may  assume  the  payment  of  the 
incumbrance  in  order  to  secure  a  clear  title  to 
the  property,  and  she  will  be  bound  by  such  an 
assumption  of  the  lien  on  the  property. 

4.  A  deed  to  lands  located  in  Geor^a  was  ex- 
ecuted in  Mississippi  in  January,  1900,  but 
was  attested  by  onlv  one  witness.  In  February, 
1901,  the  maker  acknowledged  the  deed  in  Mis- 
sissippi before  two  witnesses,  one  of  whom  was  a 
notary  public,  who  attached  his  seal  to  his  at- 
testation. Held,  that  the  instrument  was  en- 
titled to  record  in  Georgia,  and  was  admissible 
in  evidence  in  a  trial  involving  title  to  the  land 
conveyed. 

5.  Where  the  maker  of  a  deed  of  trust  to  se- 
cure a  debt  expressly  contracts  that,  in  the 
event  of  default  in  the  payment  of  the  debt,  the 
trustee  may  sell  the  land  at .  public  outcry  be- 
fore the  door  of  the  courthouse  of  a  named  coun- 
ty in  another  state,  the  sale  of  the  land  in  such 
state  in  compliance  with  the  terms  of  the  trust 
deed  is  not  void;  and  this  is  true,  though  the 
instrument  be  in  the  nature  of  a  mortgage,  and 
a  sale  thereunder  quasi  Judicial  in  character. 

6.  Where  the  execution  of  a  deed  or  mortgage 
has  been  admitted  or  proved,  it  is  not  a  ground 

1 1.  See  Husband  and  Wito,  vol.  26,  Cent.  Dig.  f 


to  exclude  It  from  evidence  that  it  is  not  under 
seal. 

7.  Where  a  deed  of  trust  to  secure  a  debt  di- 
rected that  in  the  event  of  default  in  the  pay- 
ment of  the  debt  the  trustee  should  sell  the 
property,  "after  advertising  said  sale  for  ten 
days  by  publication  in  some  newspaper  publish- 
ed in"  a  named  county,  advertisement  in  a  week- 
ly paper  in  the  county  named  for  three  succes- 
sive issues  next  preceding  the  date  of  the  sale 
was  a  compliance  with  the  direction ;  it  appear^ 
ing  that  the  first  advertisement  was  more  than 
10  days  prior  to  the  date  of  the  sale. 

8.  The  letters  excluded  from  evidence  were  ad- 
missible as  throwing  light  on  the  real  nature 
of  the  transaction  between  the  parties  which 
gave  rise  to  the  action  of  ejectment;  and  there 
was  before  the  court  sufllclent  evidence  that  the 
writings  were  executed  by  the  defendant  to  en- 
able the  Jury,  by  a  comparison  of  signatures,  to 
pass  upon  the  issue  raised  by  the  contention  as 
to  the  execution. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court;  Olynn  County; 
T.  A.  Parker,  Judge. 

Action  by  A.  Vizard  against  8.  A.  Moody. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Reversed. 

Atkinson  &  Dunwoody,  for  plaintiff  In  er- 
ror. Kay,  Bennet  &  Conyers  and  Gale  & 
ButtSi  for  defendant  in  error. 

CANDLER,  J.  This  was  a  suit  in  eject- 
ment and  for  mesne  profits.  Different 
branches  of  the  same  litigation  have  been 
before  tbls  court  twice  (115  6a.  491,  41  S. 
E.  997;  117  Ga.  67,  43  S.  E.  426),  but  tbe 
questions  now  presented  are  entirely  different 
from  those  made  on  the  former  trials.  Tbe 
plaintiff,. a  nonresident,  claimed  title  under 
two  instruments— one  a  deed  of  trust  In  tbe 
nature  of  a  mortgage,  signed  by  the  defend- 
ant and  her  husband,  D.  H.  Moody,  pmport- 
lug  to  convey  the  property  in  dispute  and 
other  property,  some  of  which  was  located 
in  Alabama  and  some  in  Mississippi,  to  Ma- 
son as  trustee  for  tbe  plaintiff,  to  secure  an 
Indebtedness  therein  set  out;  and  the  other 
a  deed  from  Woods,  substituted  trustee  ap- 
pointed in  accordance  with  the  terms  of  the 
Instrument  first  mentioned  'to  succeed  Ma- 
son, resigned,  conveying  the  property  to  the 
plaintiff.  Both  these  Instruments  were^  on 
objections  which  will  hereafter  be  set  out 
ruled  out  by  the  court,  as  was  also  certain 
other  evidence  offered  by  the  plaintiff.  The 
court  awarded  a  nonsuit  and  to  the  ruling, 
as  well  as  to  the  rejection  of  the  evidence  re- 
ferred to,  the  plaintiff  excepted. 

1-3.  Tbe  objections  offered  to  the  introduc- 
tion of  the  conveyance  from  the  defendant 
to  Mason,  trustee,  were:  (1)  That  the  ex- 
ecution of  the  instrument  was  not  proved; 
(2)  that  it  shows  on  Its  face  that  it  Is  a  deed 
or  mortgage  upon  the  estate  of  a  married 
woman,  and  given  as  security  for  the  debt  of 
another;  and  (3)  that  it  recites  the  assump- 
tion of  the  debt  of  one  Walters  and  his  wife, 
but  does  not  show  upon  what  consideration 
such  debt  was  assumed.  We  are  satisfied 
that  none  of  these  objections  is  meritorious. 
It  Is  a  complete  answer  to  the  first  that  I9 
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her  plea  the  defen^nt  admitted  the  ezecn- 
tlon  of  the  instrament  for  the  purposes  there- 
in set  out;  and  this  averment  In  her  plea  was 
Inyoked  on  the  trial  by  the  plaintiff.  See 
GiT.  Code  1886,  f  6188;  Wood  Y.  Isom,  68 
Ga.  417.  Nor  is  there  any  merit  in  the  sec- 
ond objection  set  out  above.  It  appears  that 
Walters  and  wife  were  operating  a  turpentine 
fiirm  in  Mississippi,  and  were  indebted  to 
the  plaintiff,  Vizard,  who  was  their  factor, 
to  the  amount  of  more  than  |3,000.  The  de- 
fendant and  her  husband,  desiring  to  pur- 
chase this  farm,  agreed  to  assume  the  debt 
of  the  Walterses  to  Visard,  and  accordingly 
the  turpentine  farm  and  its  appurtenances 
were  turned  over  by  the  Walterses  to  a  part- 
nership composed  of  the  defendant,  her  hus- 
band, D.  H.  Moody,  and  her  son,  J.  D.  Moody, 
doing  business  under  the  firm  name  of  8. 
A.  Moody  ft  Ga  It  waa  also  agreed  that 
Vizard  should  advance  to  the  Moodys  ^2,- 
000  additional  at  stated  intervals;  and  as 
evidence  of  the  assumption  by  the  Moodys 
of  the  debt  of  the  Walterses,  and  of  the  con- 
templated advance  of  the  additional  sums  by 
Vizard,  notes  were  given  by  the  Moodys  to 
Vizard  for  $6,000;  and  as  security  for  this 
sum,  and  for  such  further  advances  as  might 
be  made,  the  deed  of  trust  under  considera- 
tion was  executed.  This  instrument  author- 
ized the  trustee,  upon  default  in  payment  of 
the  debt  to  secure  which  it  was  given,  to 
8^1  the  property  therein  described,  after  first 
advertising  the  sale  for  10  days  by  publica- 
tion in  some  newspaper  published  in  Jack- 
son county.  Miss.,  the  sale  to  be  made  at 
public  outcry  before  the  courthouse  of  that 
county  in  the  town  of  Scranton.  There  was 
evidence  from  which  the  Jury  could  have 
found  that  the  debt  of  the  Walterses  which 
was  assimied  by  the  defendant  and  her  hus- 
band was  a  lien  on  the  property  sold  to 
her  firm.  This  court  has  repeatedly  held  that 
a  married  woman  may  be  a  partner  in  busi- 
ness with  her  husband,  and  that  in  such 
event  her  Individual  property  Is  liable  for  the 
partnership  debts.  Bumey  v.  Savannah 
Grocery  Go.,  98  Oa.  711,  25  S.  B.  916,  68  Am. 
St  Rep.  842;  Scofield  v.  Jones,  86  Ga.  816, 
11  8.  B.  1032;  Bills  v.  Mills,  99  Ga.  490,  27 
8.  B.  740.  There  is  no  reason  why  a  married 
woman  who  buys  property  with  a  lien  on  it 
may  not  assume  such  lien;  and  this  court 
has  held  that  payment  of  a  debt  so  assumed 
can  be  enforced  against  her  without  con- 
travening the  law  embraced  in  Oiv.  Gode 
1896,  S  2488.  While  a  wife  may  not  or^ 
dinarily  assume  the  debts  of  her  husband, 
it  is  well  settled  that,  when  she  purchases 
property  ftom  him  which  is  Incumbered,  she 
must,  in  order  to  secure  an  unincumbered 
title,  pay  off  any  debts  created  by  him  which 
are  a  lien  upon  the  property  purchased. 
Daniel  r.  Royce.  96  Oa.  666,  23  S.  B.  498; 
Taylor  v.  American  Freehold  Go.,  106  Ga. 
238^  32  8.  B.  163;  Lowenstein  v.  Meyer,  114 
Ga.  711,  40  S.  B.  726.  We  therefore  conclude 
that  none  of  the  objections  offered  to  the 


deed  of  trust  were  sufficient  to  warrant  its 
exclusion  from  evidence. 

4.  Default  was  made  in  the  payment  of 
the  debt  due  by  the  Moodys  to  Vizard,  and, 
in  accordance  with  the  terms  of  the  deed  of 
trust,  Woods,  the  substituted  trustee,  ad- 
vertised the  property  for  sale  in  the  Scran- 
ton Ghronlde,  a  weekly  newspaper  publish- 
ed in  Jackson  county.  Miss.,  and  in  due  time 
exposed  it  for  sale,  when  it  was  bid  in  by 
Vizard.  The  deed  from  Woods  to  Vizard 
was  also  excluded  from  evidence,  the  objec- 
tions to  it  being  that  its  execution  had  not 
been  proved;  that  it  was  not  executed  in 
the  presence  of  two  witnesses,  one  of  them 
an  ofllcer;  and  that  it  was  not  shown  that 
Woods  had  authority  to  make  the  deed. 
Again  we  think  that  the  objections  made  did 
not  afford  a  sufficient  ground  for  excluding 
the  evidence  offered.  Woods  himself  was 
present  at  the  trial,  and  testllled  to  the  exe- 
cution of  the  deed.  Gertainly,  as  between 
him  and  Vizard,  this  was  sufficient  proof  of 
execution.  Oiv.  Gode  1896,  %  6244,  par.  6. 
It  appeared,  however,  that  the  deed,  which 
was  dated  January  1,  1900,  was  at  first  at- 
tested by  only  one  witness,  and  that  the  date 
of  the  attestation  was  one  day  after  that 
of  the  signature.  Subsequently,  on  Febru- 
ary 19, 1901,  Woods  acknowledged  his  signa- 
ture to  the  deed  before  two  witnesses,  one 
of  whom  was  a  notary  public,  who  attached 
his  seal  of  office  to  his  attestation,  and,  thus 
attested,  the  deed  was  admitted  to  record  in 
Glynn  county,  Ga.,  where  the  land  in  dis- 
pute is  located.  The  acknowledgment  be- 
fore the  two  witnesses,  one  of  whom  was  a 
notary  public  attaching  a  seal,  cured  what- 
ever defect  there  was  in  the  first  attestation 
of  the  deed,  and  there  was  certainly  no  ob- 
jection to  its  admissslon  on  the  score  of  the 
sufficiency  of  the  proof  of  its  execution.  Acts 
1900,  p.  62  (Van  Epps'  Code  Supp.  §  6184). 
The  point  as  to  the  authority  of  Woods  to 
make  ^he  deed  is  fully  settled  by  the  deed  of 
trust,  which  was  excluded  from  evidence. 
If  that  Instrument  was  properly  rejected,  the 
point  may  be  well  taken;  but  as  we  hold 
that  it  should  have  been  admitted,  and  as 
it  contained  the  fullest  proof  of  Woods'  au- 
thority to  act,  there  is  nothing  in  the  argu- 
ment advanced. 

6.  In  the  brief  of  counsel  for  the  defend- 
ant in  error  it  is  Insisted,  however,  that  for 
various  reasons,  which  do  not  appear  to  have 
been  urged  on  the  trial  in  the  court  below, 
the  deed  of  trust  from  the  defendant  to  Ma- 
son, trustee,  and  the  deed  from  Woods,  sub- 
stituted trustee,  to  the  plaintiff,  were  inad- 
missible, and  were  therefore  properly  reject- 
ed by  the  court  The  broad  ground  was  tak- 
en that,  regardless  of  technical  questions  as 
to  the  admissibility  of  the  evidence,  the 
instruments  conveyed  no  title  to  the  plaintiff, 
and,  even  had  they  been  admitted,  the  same 
result,  to  wit,  a  Judgment  of  nonsuit,  would 
have  been  inevitable.  In  this  view  we  do 
not  concur.     It  is  urged  with  oonsidenible 
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plausibility  that,  as  the  deed  of  trust  exe- 
cuted by  the  defendant  was  In  reality  a 
mortgage,  a  sale  under  it  was  In  the  nature 
of  a  Judicial  sale»  and  could  not  legally  be 
held  elsewhere  than  In  the  county  where 
the  land  was  located.  In  the  absence  of  an 
express  agreement  as  to  the  place  of  sale  con- 
tained in  the  deed  of  trust  Itself,  this  argu- 
ment would  be  not  without  force;  but  we 
fall  to  see  how  the  defendant  can  get  around 
the  fact  that  she  expressly  contracted  that, 
In  the  eyent  of  default  In  the  payment  of  the 
debt,  the  property  should  be  sold  in  Jackson 
county,  Miss.  Her  power  to  make  this  con- 
tract Is  not  questioned,  and  we  are  con- 
strained to  hold  that  she  is  now  bound  by  its 
terms. 

8.  It  was  also  argued  that  the  two  instru- 
ments which  were  excluded  from  evidence 
were  inadmissible  because  they  were  not 
under  seal.  This  point  we  do  not  think  is 
well  taken.  The  attachment  or  recital  of  a 
seal  In  the  execution  of  a  writing  conveys 
the  idea  of  a  greater  degree  of  solemnity 
than  is  observed  in  the  execution  of  an  in- 
strument not  under  seal,  and  by  statute  a 
greater  period  of  limitation  is  allowed  with- 
in which  to  bring  suit  on  contracts  executed 
in  this  manner;  but  the  omission  of  a  seal 
cannot  affect  the  intention  of  the  parties 
to  the  instrument,  and  a  deed  is  none  the 
less  a  deed  because  it  is  not  under  seal.  See 
Civ.  Ck>de  1895,  §  360^.  Especially  is  this  true 
when  the  grantor,  as  in  the  present  case,  is 
present  in  court,  and  by  a  solemn  oath  ac- 
knowledges the  writing  as  his  deed  or  by 
sworn  pleadings  admits  the  execution  of  the 
Instrument  for  the  purposes  which  it  recites. 

7.  The  deed  of  trust  executed  by  the 
Moodys  provided  that.  In  the  event  of  de- 
fault in  the  payment  of  the  debt  to  secure 
which  It  was  given,  the  trustee  should  sell 
the  property  "after  advertising  said  sale  for 
ten  days  by  publication  in  some  newspaper 
published  In  said  Jackson  county,  Miss." 
Advertisement  of  the  sale  was  published  In 
a  weekly  newspaper  in  the  town  of  Scranton 
three  times--on  the  16th,  23d,  and  aoth  days 
of  December,  1899— and  the  sale  was  had  on 
January  1,  1900.  It  is  now  argued  by  coun- 
sel for  the  defendant  In  error  that  there  was 
no  compliance  with  the  provisions  of  the 
trust  deed  as  to  advertisement,  and  that  no- 
tice of  the  sale  should  have  be^i  published 
every  day  for  10  days  before  the  sale.  It 
does  not  appear  from  the  testimony  whether 
there  was  a  dally  newspaper  published  In 
Jackson  county.  Miss.,  at  the  time  this  sale 
was  had,  or  not,  but  the  inference  to  be 
drawn  from  the  evidence  is  that  there  was 
not.  At  all  events,  the  trustee  was  not  lim- 
ited to  any  particular  newspaper  In  the  pub- 
lication of  the  notice  of  the  sale;  and  if  he 
selected  a  weekly  newspaper,  as  he  had  full 
power  to  do,  it  was  a  sufficient  compliance 
with  the  terms  of  the  trust  deed  if  he  ad- 
vertised the  sale  in  every  issue  of  that  pa- 
per appearing  during  the  10  days  next  pre- 


ceding the  day  of  the  sale;  Wadiington  r. 
Bassett  (R.  I.)  10  Ati.  625,  2  Am.  St  Rep. 
929;   Armstrong  v.  Scott,  8  6.  Greene,  483. 

8.  The  plaintiff  also  offered  In  evidence  cer- 
tain letters  alleged  to  have  been  received  by 
him  from  the  defendant,  the  object  of  tbe 
evidence  being  to  show  that  Mrs.  Moody  waa 
a  member  of  the  firm  of  S.  A.  Moody  St  Ck>., 
and  Initiated  the  proceedings  leading  up  to 
the  execution  of  the  trust  deed  to  Mason, 
trustee.  This  evidence  was  also  ruled  out 
by  the  court,  on  the  ground  that  it  was  h> 
relevant,  and  that  the  signature  to  the  let- 
ters had  not  been  proven  to  be  that  of  the 
defendant  Here,  again,  we  think  th^  court 
erred.  The  letters  were  clearly  admissible  as 
tending  to  throw  light  on  the  real  nature  of 
the  transaction  between  the  parties,  and 
were  vitally  relevant  to  the  contentions  of 
the  plaintiff.  A  foundation  was  laid  for  their 
Introduction  by  the  Introduction  of  other 
writings  admitted  to  have  been  executed  by 
the  defendant,  and  her  signature  to  the  afS- 
davit  attached  to  her  plea  was  before  the 
court;  and,  if  the  genuineness  of  the  sl^g- 
nature  to  the  letters  offered  was  disputed,  it 
was  for  the  Jury  to  say,  from  a  comparison 
of  the  signatures,  what  was  the  truth  of  the 
issue.    Civ.  Code  1895,  S  5247. 

We  conclude  from  the  foregoing  that  tile 
court  below  erred  in  each  of  the  rulings  on 
the  admission  of  evidence  of  which  com- 
plaint Is  made.  Had  this  evidence  been  ad- 
mitted, as  it  should  have  been,  the  plaintiff 
would  have  had  a  prima  facie  case,  and  a 
nonsuit  could  not  legally  have  resulted. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  COBB,  J.,  disqualified. 

(119  Ga.  768) 
JOSSEY  V.  BROWN  et  aL 
COLLIER  V.  SAME. 
(Supreme  Goart  of  Georgia.    Biarcb  29,.  1904.) 

WIIJ/--CONSTBncnON— VESTED  ESTATE— CONDI- 
TIONS PBECEDENT  —  PEBFETUITIES— DE80BIP - 
TION  OF  BENEFICIABT  —  DOWBB  —  WAIVES — 
ADOPTION— BIGHTS  OF  ADOPTED  CHILDBBN— 
BELL  or  EXCEPTIONS. 

By  a  will  probated  In  1850  the  testator  devis- 
ed. In  trust  for  his  unmarried  daughter,  L^,  cer- 
tain slaves  and  land  for  life,  wltii  remainder  to 
her  children,  if  any,  **and  if  she  should  die  and 
Inave  children,  and  they  should  not  be  raised 
and  they  should  die,  then  In  that  case  the  nuin 
that  she  should  marry  to  have  one  third,  and 
the  other  two  thirds  to  be  eaually  divided  be- 
tween all  my  grandchildren."  The  daughter 
married.  Her  husband  died.  She  did  not  re- 
marry, and  died  without  ever  having  had  a 
child.    Held: 

1.  Words  which  in  a  deed  would  create  a  con- 
dition may  in  a  will  be  construed  as  a  limita- 
tion. 

2.  Generally,  where  a  prior  estate  Is  made  to 
depend  upon  any  prescribed  event,  and  the  sec- 
ond estate  Is  to  arise  upon  the  determination 
of  that  event,  the  vesting  of  the  prior  estate  is 
not  to  be  taken  as  a  condition  precedent,  but 
upon  its  failure  the  second  estate  takes  effect 

3.  Such  construction  generally  accords  with 
the  intention  of  the  settlor,  for  when  he  declares 
that  the  property  is  to  go  from  one  beneflciarj 
to  another,  and  thence  to  still  others,  he  has 
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Indicated  that  each  of  tbose  named  are  prefer- 
red OTW  bis  heirs  or  the  other  objects  of  his 
bopBty. 

4.  Where  there  has  been  the  creation  of  a  line 
of  anccessive  estates,  the  elimination  of  any  in- 
termediate interest  accelerates  the  time  for  the 
▼estinc  in  possession  of  those  sabseqaent  there- 
to. 

O.Here  the  birth  of  children  was  not  a  con- 
dition precedent  to  the  right  of  the  husband  to 
take  nnder  the  will. 

<L  The  gift  oyer  to  the  hnsband  was  not  con- 
ditional on  the  birth  of  children,  but  waa  sub- 
ject to  a  limitation  by  which  it  might  neyer  be 
enjoyed  if  the  wife  had  a  child  who  reached 
maturity. 

7.  The  gift  oyer  to  the  husband,  haying  to  take 
effect  widiin  21  years  after  the  death  of  the 
wife,  was  not  yoid  as  an  attempt  to  create  a 
I>erpetnity, 

8.  Where  there  is  a  deyise  to  an  onmarried 
woman,  and,  on  failure  of  children  to  attain  21 
years,  then  oyer  to  the  husband,  the  first  person 
answering  the  description  of  husband  is  entitled 
to  take. 

9.  There  waa  no  such  uncertainty  of  the  per^ 
son  who  was  to  take  as  husband  as  to  preyent 
his  interest  from  being  deyisable  or  descendible. 

10.  Whether  the  estate  deyised  to  him  was  a 
contingent  remainder  and  descendible  to  his 
heirs  as  they  existed  at  the  time  of  his  death, 
under  Giy.  Code  1895,  f  8101,  or  an  executory 
deyise  descendible  to  those  answering  the  de- 
scription of  heirs  at  the  time  of  the  death  of  the 
life  tenant,  is  immaterial  here. 

11.  There  is  nothing  in  the  record  to  indicate 
that  the  wife  waiyed  her  dower  in  the  husband's 
general  estate  or  elected  to  take  a  child's  part 

12.  In  the  absence  of  such  proof  there  is  no 
presumption  that  she  eyer  had  any  yested  estate 
in  this  or  other  realty  of  the  husband. 

13.  On  the  face  of  the  record  the  husband's 
interest  in  the  property  in  controyersy  descend- 
ed to  his  adopted  children,  who,  by  statute,  were 
entitled  to  inherit  from  him. 

14.  Orders  of  adoption  are  for  the  benefit  of  the 
child,  affect  his  status,  are  hi  the  nature  of 
judgments  in  rem,  and  cannot  be  collaterally 
attacked. 

15.  All  presumptions  are  in  faycf  of  the  reg- 
ularity of  the  proceeding,  and  of  the  jurisdic- 
tion of  the  superior  court  passing  the  order  of 
adoption. 

16.  In  the  absence  of  eridence  to  the  contrary, 
it  will  be  presumed  that  the  order  of  adoption 
was  by  a  proper  court,  and  that  "the  judge 
satisfied  himself  of  the  truth  of  the  facts  stated 
in  the  petition,  and  that  the  father  and  mother 
of  the  adopted  child  had  notice  of  the  applica- 
tion,'* eyen  though  the  record  fails  to  show  the 
residence  of  the  child,  of  the  petitioner,  or  of 
the  Pf^nts  of  the  child  adopted. 

17.  Where  a  decree  was  signed  February  2, 1903, 
and  the  bill  of  exceptions,  dated  April  2,  1903, 
redtes  that  it  was  presented  before  the  ad- 
joamment  of  the  February  term  and  within  60 
days  from  the  judgment  complained  of,  the 
same  will  not  be  dismissed  upon  tiie  ground  that 
it  was  not  certified  in  time.  Ciy.  CSde  1895.  I 
5539. 

(SyUabOB  by  the  Court) 

Error  from  Superior  Court,  Monroe  Coun- 
ty;  B.  J.  Reagan,  Judge. 

Bill  by  John  S.  Jossey  against  J.  M.  Brown 
and  others  and  by  Minnie  Collier  against  the 
same  def  endanta  From  the  decrees  rendered, 
John  8.  Jossey  and  Blartha  Collier  bring  er- 
ror.   Reyersed. 

On  January  6^  1856^  Reuben  Brown  made 
hla  -will,  giying  therein  a  large  number  of 
slaves  and  valuable  real  estate  to  his  nn- 

f  Z.  8ss  PsrpetultlM,  yol.  t9.  Csnt  Dig.  %  M. 


married  dans^ter,  Lndnda.  She  soon  after 
married  John  H.  Jossey,  who  died  about 
1875»  leaving  no  children  except  those  adopt- 
ed. His  wlfSe,  Lucinda,  did  not  remarry,  and 
died  February  13,  1901,  without  ever  having 
had  b<Nm  to  her  any  child.  The  case  in- 
volves the  determination  of  the  qnestion 
as  to  what  disposition  shall  be  made  of  real 
estate  passing  under  the  following  provision 
in  the  will  of  Reuben  Brown:  Said  pr(^)erty 
described  In  the  will  including  the  land  afore- 
said, "I  give  to  my  daughter  Luclnda  M. 
Brown,  for  her  own  separate  support  and 
the  support  and  her  family;  and  the  prop- 
erty nor  its  Increase  is  to  be  made  subject 
to  the  debts  of  no  person  she  may  marry, 
It  nor  Its  proceeds,  but  to  go  wholly  to  her 
support  her  and  her  children  and  family. 
The  above  property  I  give  to  my  daughter 
Luclnda  M.  Brown,  for  her  own  benefit  and 
separate  support,  It  and  its  Increase  for  her 
and  her  children  and  family,  at  her  death  it 
and  Its  increase  to  go  to  her  children  and  be 
equally  divided  between  them;  and  the  above 
property,  it  nor  its  Increase  nor  proceeds, 
is  not  to  be  made  subject  to  the  debts  of  no 
persons  that  she  may  marry;  and  If  she 
should  die  and  leave  children,  and  they 
should  not  be  raised  and  they  should  die, 
then  In  that  case  it  Is  my  will  that  all  the 
property  that  I  have  given  to  my  said  daugh- 
ter Luclnda  M.  Brown  be  put  together  and 
the  man  that  she  should  marry  have  one 
third  of  It  and  Its  increase,  and  the  other 
two  thirds  to  be  equally  divided  between  all 
my  grandchildren.  And  all  the  property  and 
money  that  my  daughter  shall  receive  of 
my  estate  Is  to  go  In  the  way  that  I  have 
left  the  above;  and  having  the  utmost  con- 
fidence In  my  three  worthy  friendSp  Z.  B. 
Harmen  and  John  H.  Thomas,  and  Nathan 
Phillips,  I  do  constitute  them  as  my  lawful 
trustees  to  the  property  that  I  have  bequeath- 
ed to  my  daughter  Luclnda  M.  Brown  and 
to  her  children."  In  1859  a  bUl  was  filed  by 
John  H.  Jossey  and  Ids  wife,  Luclnda,  to 
construe  the  will  of  Reuben  Brown.  From 
the  original  record  of  that  case,  reported  in 
28  Qa.  265,  it  appears  that  Judge  Cabanlss,  of 
the  superior  court,  held  that  the  rule  in 
Wild's  Case  did  not  apply;  that  there  was  no 
provision  In  contemplation  of  an  indefinite 
failure  of  issue;  that  under  the  act  of  1821 
(Cobb,  169)  Luclnda  did  not  take  an  estate 
tail,  but  an  estate  for  life  for  the  benefit  of 
he-rself  and  the  support  of  her  children;  that 
after  the  death  of  Luclnda  the  property  was 
to  go  to  the  children  absolutely,  if  they 
should  arrive  at  maturity;  that,  if  there  were 
no  children  bom,  or  If  those  bom  did  not 
reach  maturity,  the  limitation  over  in  favor 
of  the  husband  was  not  void  as  being  an 
effort  to  create  a  i>erpetulty;  that  there  was 
a  good  devise  to  the  wife  for  life,  with  a 
contingent  remainder  to  the  children  in  fee, 
and  the  gift  over  to  the  husband  was  good 
as  an  executory  devise,  and,  if  the  contin- 
gency of  a  child  never  happened,  the  devise 
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to  the  hnsband  was  to  take  effect  upon  the 
death  of  the  wife— citing,  in  support  of  this 
last  proposition,  Lee,  O.  J.,  in  OulUver  ▼. 
Wlckett,  1  Wils.  105.  There  was  a  general 
affirmance,  but  this  court  said,  '*The  heirs  at 
law  of  Reuben  Brown  not  being  parties  to 
the  bill,  we  decline  expressing  any  opinion 
as  between  them  and  the  husband  and  grand- 
children." jossey  V.  White.  28  Ga.  272.  By 
undated  orders,  signed  by  Judge  Cole,  of  the 
Macon  circuit,  it  appeared  that  on  the  peti- 
tion of  John  H.  Jossey  an  order  was  passed 
declaring  that  John  Hamilton's  name  should 
be  changed  to  John  S.  Jossey,  and  he  de- 
clared the  adopted  son  of  John  H.  Jossey, 
and  made  capable  of  inheriting  from  said 
John  H.  Jossey.  By  another  proceeding, 
brought  in  Bibb  superior  court  by  John  H. 
Jossey,  the  name  of  Martha  Davis  was  chan- 
ged to  Mary  Eliza  Jossey,  and  she  was  de- 
clared the  adopted  child  of  said  John  H., 
and  made  capable  of  inheriting  from  said 
John  H.  Jossey.  After  the  death  of  Ludnda 
Jossey  the  property  Is  alleged  to  have  been 
taken  possession  of  by  her  administrator,  and 
certain  grandchildren  of  Reuben  Brown,  re- 
maindermen, named  in  the  extract  of  the 
will  above  quoted.  Instituted  proceedings  for 
.the  recovery  of  the  land.  Other  descendants 
of  Reuben  Brown  Intervened,  as  did  also 
Martha  Collier  and;  John  S.  Jossey,  the  adopt- 
ed children  of  John  H.  Jossey.  The  chan- 
cellor construed  the  will,  and  In  effect  decreed 
that  John  S.  Jossey  and  Martha  Collier, 
Adopted  children  of  John  H.  Jossey,  were  not 
entitled  to  any  Interest  in  the  property. 
They  each  filed  exceptions  to  the  ruling 
made,  and  the  only  question  presented  by 
both  records  Is  whether,  as  adopted  chil- 
dren of  John  H.  Josse(7f  they  took  the  one- 
third  devised  to  the  husband  of  Lucinda  un- 
der the  will  of  Reuben  Brown. 

Cabaniss  ft  Wllllngham,  B.  G.  Cabanlss, 
Jr^  R.  L.  Bemer,  and  J.  B.  Williamson,  for 
plaintiffs  In  error.  J.  E.  Hall,  T.  B.  Patter- 
son, and  O.  H.  B.  Bloodworth*  for  defend- 
ants in  errOT. 

LAMAR,  J.  (after  stating  the  foregoing 
facts).  Stripped  of  all  unnecessary  verbiage, 
the  devise  here  was  in  trust  for  Lucinda  for 
life,  with  remainder  to  her  children,  if  any; 
and,  If  none,  or  those  bom  died  before  reach- 
ing maturity,  then  over  to  any  man  with 
whom  Lucinda  might  Intermarry.  The  heirs 
general  of  Reuben  Brown  insist  that  the 
birth  of  children  was  a  condition  precedent 
to  John  H.  Jossey's  right  to  take  under  the 
will.  We  find  some  cases  where,  on  the  spe- 
cial words  of  the  Instrument,  and  giving  ef- 
fect to  the  testator's  evident  Intention,  it 
was  held  that  the  devise  over  was  dependent 
on  a  contingency,  which,  never  having  nap- 
pened,  the  remainder  could  not  take  effect 
Moorhouse  v.  Wainhouse,  1  Bl.  Rep.  ba«; 
Feame,  365.  236;  Andrews  v.  Fulham,  1 
Wilt^  107;  Grascot  y.  Warren,  12  Mod.  128; 


DavlB  ▼.  Norton,  2  P.  Wmsv  390;  Sheffield  t. 
Lord  Orrery,  8  Atk.  22;  Oetjen  v.  Diemmer, 
115  Ga.  1005,  42  S.  E.  888.  But  the  decided 
weight  of  authority  is  In  favor  of  the  propo- 
sition that  the  remainder  over  takes  effect, 
the  estate  In  favor  of  the  children  being  con- 
sidered as  a  limitation,  rather  than  a  condi- 
tion precedent  In  other  words,  the  birth  of 
children  and  their  death  before  maturity  was 
not  a  condition  to  Jossey's  right  to  take,  but 
his  Interest  was  rather  subject  to  a  limita- 
tion by  which  it  could  not  vest  in  possession 
If  a  child  was  bom  who  attained  maturity. - 
In  many  cases  words  of  condition  and  con- 
tingency are  to  be  constmed  as  words  of  lim- 
itation. Stathan  v.  Bell,  1  Cowper,  40.  And 
words  which  In  a  deed  would  create  a  condi- 
tion may  in  a  will  be  constmed  as  a  limita- 
tion. Note  to  Simpson  v.  Ylckers,  14  Vesey, 
Jr.  347.  "Wherever  the  prior  estate  Is  made 
to  depend  upon  any  prescribed  event,  and  the 
second  estate  is  to  arise  upon  the  determina- 
tion of  that  event,  the  first  is  not  to  oe  taken 
as  a  condition  precedent,  but  upon  its  failure 
the  second  estate  must  take  place."  Doe  ▼. 
Brabant,  3  Br.  3d3.  These  rales  of  construc- 
tion are  not  merely  technical,  but  generally 
accord  with  the  intention  of  the  settlor;  for 
when  he  declares  that  tne  property  is  to  go 
from  one  beneficiary  to  another,  and  on  cer- 
tain terms  thence  to  still  others,  he  has  Indi- 
cated that  each  of  those  named  is  preferred 
over  his  heirs  or  the  other  objects  of  his 
bounty.  It  is  not  like  a  chain,  where  every- 
thing depending  thereon  falls  with  the  de- 
struction of  any  prior  link,  but  rather  the  cre- 
ation of  a  line  of  successive  estates,  in  which 
the  later  are  accelerated  in  time  of  enjoy- 
ment by  the  elimination  of  any  intermediate 
Interest  Compare  1  Jarm.  Wills,  *764;  Math- 
Is  ▼.  Hammond,  6  Rich.  Eq.  121.  There  are 
a  number  of  adjudicated  cases  of  high  au- 
thority sustaining  this  view.  In  Horton  v. 
Whittaker,  1  Durnf.  &  East,  346,  the  testator 
recited  that  his  sister  M.  was  well  provided 
for  during  the  life  of  her  husband,  W.,  and 
therefore  would  not,  unless  she  happened  to 
survive  W.,  want  any  assistance  to  enable 
her  to  live.  He  thereupon  devised  lands  to 
trustees  In  trust  that  during  the  life  of  M. 
they  should  pay  the  rents  to  his  other  sisters, 
B.  and  B.,  and  after  the  death  of  the  hus- 
band, W.,  in  case  the  testator's  sister  M. 
should  then  be  living,  then  to  the  use  of  B., 
B.,  and  M.,  severally,  during  their  respective 
lives,  with  remainders  to  their  sons,  succes- 
sively, in  tall,  with  cross-remainders  between 
the  sisters  on  default  of  issue  of  their  body, 
respectively.  Held,  that  the  condition  of  the 
married  sister,  M.,  surviving  her  husband, 
W.,  did  not  extend  to  any  of  the  limitations 
subsequent  to  her  estate  for  life.  Feame,  235. 
Where  there  was  a  devise  to  a  wife  for  life, 
and  after  her  death  to  the  child  with  which 
she  was  then  supposed  to  be  aidente,  and,  if 
such  child  should  die  before  21,  then  the  prop- 
erty to  be  divided  between  the  wife  and  cei^ 
tain  other  persons  named,  the  question  was 
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versed.  As  some  of  the  assignments  of  error 
Lord  Harconrt  held  that  it  was,  even  though 
no  child  was  bom,  and  the  death  of  the  child 
under  21  never  happened.  And  in  another 
case  In  which  the  same  will  was  under  con- 
sideration, Lee,  O.  J.,  held  that  the  limitation 
over  was  good;  that  the  deyise  to  the  infant, 
being  ineffectual,  was  out  of  the  case;  that 
the  law  was  the  same  whether  the  devise 
preceding  the  limitation  over  was  originally 
void,  or  became  so  by  nonexistence  of  tne  in- 
fant; that,  since  the  law  allows  such  limita- 
tion over,  it  allows  the  waiting  for  it;  that 
it  was  one  of  those  executory  limitations 
which  depend  on  some  contingency.  Fearne. 
511;  Andrews  v.  Fulham,  1  Vesey,  Sr.  421. 
While  under  this  same  will  a  distinction  was 
made  between  an  estate  for  years  and  an  es- 
tate In  fee  (Id.  t  p.  511),  it  was  again  con- 
stirued  in  Gulliver  t.  Wickett,  1  Wils.  106, 
where  Lee,  O.  J.,  said  that  there  was  a  good 
devise  to  the  wife  for  life,  with  a  contingent 
remainder  to  the  child  in  fee;  and,  if  the 
contingency  of  a  child  never  happened,  then 
tile  last  remainder  was  to  take  effect  on  the 
death  of  the  wife.  Bearing  in  mind  the  prin- 
ciples announced  by  these  cases,  having  re- 
gard to  the  fact  that  the  testament  was  pre- 
pared by  an  unskilled  draftsman,  and  con- 
struing it  as  a  whole,  it  is  clear  that  Reuben 
Brown  did  not  contemplate  a  -partial  intesta- 
cy, but  intended  to  make  a  complete  disposi- 
tion of  his  property;  that,  in  the  order  of 
nature,  he  expected  his  daughter  to  nave 
children,  but  he  realized  that,  even  if  she  did, 
tbey  might  not  auain  majority,  flis  scheme, 
therefore,  was  to  give  to  the  daughter  for  life 
(Jossey  V.  White,  28  Ga.  265),  and  after  her 
death  to  her  children,  if  any,  but,  if  tiiey 
died  before  reaching  maturity,  then  one-third 
to  her  husband,  who  was  thus  preferred  over 
testator's  heirs.  The  estate  thus  created  In 
favor  of  her  husband  was  subject  to  a  limita- 
tion by  which  it  would  be  defeated  by  the 
birth  of  children  and  tiieir  attaining  maturi- 
ty. Any  interest  conveyed  to  John  S.  Jossey 
necessarily  had  to  vest  in  possession  within 
21  years  after  the  death  of  Lucinda.  The  de- 
vise over  was  therefore  not  void  as  an  at- 
tempt to  create  a  perpetuity.  Civ.  C3ode  1895, 
i  3102.  There  were  no  children  bom  to  Lu- 
cinda, and  therefore  no  vesting  of  the  inter 
mediate  estate  between  that  to  her  for  life 
and  that  over  to  the  husband.  It  is  claimed, 
therefore,  that  he  took  a  contingent  remain- 
der, and  that  his  wife  and  children,  who 
were  his  heirs  at  the  time  of  his  death,  in- 
herited this  contingent  remainder  by  virtue 
of  Civ.  Code  1805,  f  3101.  On  the  other  hand, 
it  is  contended  that  this  will,  having  been 
probated  in  1850,  is  to  be  governed  by  the 
law  as  it  existed  prior  to  the  adoption  of  the 
Code;  that  according  to  the  language  of  the 
will  the  estate  limited  to  Jossey  was  to  take 
effect  after  the  base  or  determinable  fee  in 
the  children;  that  a  fee  could  not  be  limited 
on  a  fee  in  a  deed;  that  the  limitation  over 
could  only  be  good  by  way  of  executory  de- 
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vise;  and  that  executory  dervises  and  possl 
bilities  of  reverter  descend  to  those  answer* 
Ing  to  the  description  of  heirs  when  the 
estate  falls  in  at  the  death  of  the  life  tenant 
—being  here  the  adopted  children.  Payne  v. 
Rosser,  58  Ga.  662;  Civ.  Code,  1895,  SS  3082, 
8099;  Matthews  v.  Hudson,  81  Ga.  120,  7  S. 
E.  286,  12  Am.  8t  Rep.  306;  Phinizy  v.  Pew, 
19  Ga.  66;  Groce  v.  Rittenberry,  14  Ga.  233: 
DemiU  V.  Reid,  71  Md.  176,  17  AtL  1014. 
We  find  it  unnecessary,  in  the  present  state 
of  the  record,  to  determine  whether  the  in- 
terest of  John  H.  Jossey  descended  to  his 
wife  and  adopted  children  who  were  his  heirs 
at  the  time  of  his  death,  or  only  to  the  adopt- 
ed children  who  were  his  heirs  at  the  time  of 
the  death  of  Lucinda.  There  is  nothing  to 
show  whether,  after  his  death,  the  wife  made 
an  election  between  dower  and  a  child's  part. 
In  the  absence  of  such  proof  there  is  no  pre 
sumption  that  she  ever  had  any  vested  estate 
in  this  or  other  realty  of  her  husband.  Snipes 
V.  Parker,  98  Ga.  522,  25  S.  B.  580  (2);  Farm- 
ers' Banking  Co.  v.  Key,  112  Ga.  301,  37  8. 
B.  447,  and  clt 

The  defendants  in  error  further  contend 
that,  even  if  the  birth  of  children  was  not  a 
condition  precedent,  still  there  was  an  uncer- 
tainty as  to  who  the  husband  would  be,  and 
therefore  the  case  is  within  the  rule  in  Civ. 
Code  1895,  9  3101,  which  provides  that,  *«If 
the  contingency  be  as  to  the  person,  and  that 
person  be  not  in  esse  at  the  time  when  the 
contingency  happens,  his  heirs  are  not  enti- 
tied.*^  The  heirs  of  Brown  contend  that  the 
testator's  purpose  was  to  provide  first  for  the 
children,  and,  in  the  event  of  their  death  be- 
fore maturity,  for  the  husband  who  was  their 
father— not  for  a  husband  who  was  not  so  re- 
lated to  them;  and  that  there  was  an  evident 
uncertainty  as  to  the  person,  since  Lucinda 
might  have  married  a  second  time,  and  had 
children  by  the  second  husband.  Possibly  so, 
but  when  the  will  was  dravm  it  was  equally 
possible  that  there  might  have  been  children 
by  the  first  marriage  and  none  by  the  second, 
or  there  might  have  been  children  by  both 
marriages;  and  this  double  uncertainty  as  to 
which  husband  was  to  take,  and  what  inter- 
est they  should  take  in  case  there  were  chil- 
dren by  botii  marriages  or  none  by  either,  em- 
phasizes the  wisdom  of  the  rule,  which,  in 
aid  of  the  early  vesting  of  estates,  declares 
that  in  the  case  of  gifts  to  unmarried  women 
for  life,  with  remainder  to  the  husband,  the 
first  who  answers  to  the  description  is  lo  be 
considered  to  have  been  intended  by  the  tes- 
tator as  the  recipient  of  his  bounty.  See 
Radford  v.  WUlis,  7  Oh.  App.  10;  Civ.  Code, 
1895,  9  3104. 

The  petition  for  the  adoption  of  John  Ham- 
mond by  John  H.  Jossey  was  presented  to 
the  superior  court  of  Bibb  county.  It  recites 
the  name  of  his  mother,  but  does  not  show 
whether  she  was  alive  or  dead.  The  petition 
to  adopt  Martha  Davis  was  also  presented  to 
the  superior  court  of  Bibb  county,  and  shows 
I  that  the  mother  and  father  of  the  child  were 
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doad.  The  orders  declaring  these  two  chil- 
dren the  adopted  children  of  John  H.  Jossey 
and  making  each  caiMible  of  inheriting  from 
him,  are  both  undated.  The  agreed  state- 
ment of  facts  recites  that  it  is  admitted  that 
these  orders  were  allowed  between  1851  and 
1870— presmnably  to  cover  the  period  between 
the  death  of  the  testator  and  the*  death  of 
John  H.  Jossey.  Inasmuch  as  the  statute  au- 
thorizing courts  to  pass  such  orders  was  not 
approved  until  March  6,  1866,  this  uncertain- 
ty in  the  date  might  have  been  fiital  to  the 
rights  of  the  plaintiff  in  error,  but  for  the 
fact  that  this  court  takes  Judicial  cognizance 
that  Judge  Cole,  by  whom  they  were  signed, 
was  Judge  of  the  Macon  circuit  only  during 
the  period  between  1860  and  1878.  Civ.  Ck>de 
1895,  i  5148;  Ponder  v.  Shumans,  80  Ga.  506, 
5  8.  B.  502.  In  the  case  of  Martha  Davis, 
both  parents  being  dead,  no  notice  was  neces- 
sary, and  in  the  case  of  John  Hamilton  the 
presumption  in  favor  of  the  regularity  of  the 
proceedings  and  the  Jurisdiction  of  the  court 
must  prevail  in  the  absence  of  any  evidence 
whatever  to  show  that  the  court  had  no  Juris- 
diction, and  that  no  notice  was  given,  or  that 
there  was  any  person  entitled  to  notice  in 
life  at  the  time.  Such  ord^s  fix  the  status 
of  the  child,  are  in  his  interest,  and  cannot 
be  collaterally  attacked.  Certainly,  after  the 
lapse  of  so  long  a  time,  every  presumption 
must  be  made  in  favor  of  the  validity  of 
these  orders.  It  must  be  borne  in  mind  that 
the  statute  does  not  provide  for  process,  nor 
for  the  form  of  service,  but  only  that  the 
Judge  must  be  satisfied  of  the  truth  of  tne 
facts  of  the  petition,  and  of  the  further  fact 
that  such  father  or  mother  had  notice  of  the 
applicatiim.    Civ.  Code  1895,  i  2497. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(56  W.  Va.  576) 

ROORRS  V.  MILLER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  1,  1004.) 

CO-TENANCT— ADVBBRB  POSSESSION. 

1.  Syllabus  in  case  of  Cochran  ▼.  Cochran,  54 
W.  Va.  — ,  46  S.  B.  924,  approved  and  applied. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Gilmer  County; 
John  M.  Hamilton,  Special  Judge. 

Bill  by  Elza  A.  Rogers  against  Amelia  B. 
Miller  and  others.  Decree  for  plaintiff,  and 
defendants  George  M.  Rogers  and  W.  W. 
Brannon  appeal.    AflQrmed. 

R.  F.  Kldd,  W.  B.  McGeary,  and  W.  W. 
Brannon,  for  appellants.  Linn  &  Brannon 
and  U  H.  Bamett,  for  appellee. 

McWHORTBR,  J.  On  the  80th  day  of  Au- 
gust, 1881,  Currence  B.  Conrad,  by  deed  of 
that  date,  in  pursuance  of  a  contract  en- 
tered into  with  Blial  G.  Rogers  on  the  8th 
day  of  October.  1874,  which  contract  was 
assigned  and  transferred  to  the  parties  of 


the  second  part  mentioned  in  said  deed, 
John  D.  Bstor  Rogers,  Francis  Luther  Rogers, 
and  George  M.  Rogers,  son  of  Elial  G. 
Rogers,  and  Mary  Ann  Rogers,  wife  of 
Elial  G.  Rogers^  and  her  minor  children,  of 
the  second  part;  in  consideration  of  $332.10, 
with  its  interest,  conveyed  to  the  said  par- 
ties of  the  second  part  a  tract  of  land  on  the 
right-hand  fork  of  Mike's  Run,  a  branch  of 
Sand<  Fork  of  Little  Kanawha  river,  in  Gil- 
mer county,  containing  162  acres,  described 
by  metes  and  bounds;  00  acres  of  the  said 
tract  (also  described  by  metes  and  bounds 
separately  from  the  whole  tract,  and  upcm 
which  90  acres  the  said  Elial  G.  Rogers  and 
his  family  then  resided)  to  John  D.  Bstor 
Rogers,  Francis  Luther  Rogers,  and  George 
Melvin  Rogers,  "and  the  residue  of  the  abov«^• 
described  tract  of  land,  containing  about  7?. 
acres,  is  hereby  granted  and  conveyed  to  tl'^ 
said  Mary  Ann  Rogers  and  her  infant  or 
minor  children."  Immediately  after  the  ezl  • 
cution  of  the  deed  from  Conrad,  the  said  Joh/i 
p.  Bstor,  Francis  Luther,  and  George  Melvin 
Rogers  entered  into  possession  of  the  00  aCrev 
so  conveyed  to  them;  and  said  Blial  G. 
Rogers,  with  his  wife  and  the  younger  chil- 
dren, removed  from  the  90  acres  and  took 
possession  of  the  72  acres  so  conveyed  to 
Mary  Ann  and  her  minor  children.  While 
the  deed  from  Conrad  for  the  162  acres 
was  dated  August  30,  1881,  it  was  not  ac- 
knowledged and  delivered  until  the  15th  of 
March,  1882.  Immediately  after  the  last- 
mentioned  date  the  parties  all  entered  into 
possession  of  their  respective  tracts  as  stated. 
At  the  date  of  the  deed  of  August  30,  1881. 
Francis  Luther  Rogers  and  George  Melvin 
Rogers  were  under  the  age  of  21  years,  but 
the  former  had  passed  his  twenty-first  birth- 
day on  the  19th  day  of  February,  1882,  about 
a  month  before  the  deed  was  executed  and 
recorded.  Various  deeds  were  made  for  in- 
terests in  the  72  acres  by  those  entitled  to  and 
in  possession  of  them  until  fiiially  Elza  A. 
Rogers  had  the  title  of  all  claiming  interest 
in  said  72  acres  excepting  the  interest  of 
Amelia  Miller,  who  had  sold  her  interest  on 
the  23d  day  of  June,  1900,  to  the  said  Blxa 
Rogers,  and  had  been  paid  her  price  for  it; 
but  her  husband  had  failed  to  join  in  the  con- 
veyance, and  her  deed  was  therefore  void. 
On  the  30th  day  of  October,  1901,  the  said 
Amelia  and  her  husband.  Miles  Miller,  by 
deed  conveyed  to  W.  W.  Brannon,  with  gen- 
eral warranty,  one  undivided  sixth  interest  In 
said  residue  of  72  acres,  described  In  her  deed 
as  the  *'one  undivided  sixth  interest  in  a  cer- 
tain tract  of  sixty-three  and  •i/ioo  acres,  be- 
ing the  interest  of  the  said  Amelia  B.  Miller 
in  the  residue  of  a  tract  of  160  acres  con- 
veyed by  C.  B.  Conrad  to  Francis  Luther 
Rogers  and  others,"  and  referring  to  the  deed 
of  record.  On  the  3d  day  of  May,  1902. 
George  M.  Rogers  and  his  wife,  Mattie  Rog- 
ers, granted  and  conveyed  to  said  W;  W. 
Brannon  "the  one  undivided  half  of  their  in- 
terest, whatever  it  may  be,  in  all  the  oil  and 
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gas  In,  on,  or  under  said"  tract  of  land  de* 
scribed  as  about  70  acres, ''being  tbe  remain- 
der  of  a  tract  conveyed  by^C.  B.  Conrad  to 
Francis  Lntber  Rogers  and  others."  At  the 
Hay  rules,  1902,  Elza  A.  Rogers  filed  bis  bill 
In  tbe  clerk's  office  of  tbe  dicult  court  of  Gil- 
mer county  against  Amelia  B.  Billler  and 
Miles  Miller,  ber  busband,  and  W.  W.  Bran- 
non,  and  after  tbe  filing  of  demurrers  and 
answers  to  tbe  bllU  at  tbe  September  rules, 

1902,  tbe  plalntifC  filed  bis  amended  bill,  mak- 
ing new  parties  and  new  allegations,  alleging 
tbe  making  of  tbe  deed  by  Gteorge  M.  Rogers 
and  bis  wife  to  said  Brannon  for  an  interest 
in  tbe  oil  and  gas  in  tbe  said  residue  of  tbe 
160  acres  described  In  said  deed  as  about  70 
acres;  alleging  tbat  said  Brannon  at  and  be* 
fore  tbe  conveyance  by  said  George  M.  Rog- 
ers to  blm  bad  full  notice  oi  tbe  rlgbts  of  tbe 
plaintiff  under  said  conveyance,  and  tbat  tbe 
said  Brannon  took  bis  conveyance  cbarge- 
able  wltb  said  notice,  and  subject  to  all  of 
plaintUTs  rlgbts  at  law  and  In  equity;  ally- 
ing tbat  said  72  acres  was  susceptible  of  bdng 
partitioned  In  kind,  and  tbat  be  bad  a  right 
to  bave  tbe  same  partiticmed;  and  praying 
tbat  tbe  court  pass  upcm  tbe  validity  of  said 
Brannon's  deed  from  Amelia  B.  Miller,  and, 
If  beld  invalid,  to  cancel  tbe  same,  and.  If  not, 
to  direct  partition  of  tbe  said  land  in  kind, 
glTlng  this  plaintiff  seven-eighths  thereof  and 
to  tbe  said  Brannon  one-eighth,  canceling  the 
deed  from  George  M.  Rogers  and  bis  wife  to 
said  Brannon  as  a  cloud  upon  plaintiff's  title, 
and  decreeing  to  plaintiff  against  tbe  said 
Miles  Miller  a  recovery  of  $55,  with  its  proper 
interest  thereon,  being  the  amount  paid  Miles 
Miller  and  Amelia,  bis  wife,  by  plaintiff,  for 
ber  interest  in  said  land;  and  for  further  re- 
lief. 

Tbe  defendants  Amelia  Miller  and  W.  W. 
Brannon  and  George  M.  Rogers  filed  their  de- 
murrers and  answers*  denying  the  material 
allegations  of  tbe  bill  and  amended  bill.  Dep- 
ositions were  taken  on  behalf  of  tbe  plaintiff 
and  of  tbe  defendants  Brannon  and  George 
M.  Rogers,  and  filed  in  tbe  cause,  which 
came  on  to  be  beard  on  tbe  0tb  day  of  June, 

1903,  upon  the  bill  and  amended  bill,  answers 
and  tbe  replications  to  the  answers,  and  the 
depositions*  when  it  was  adjudged  that  the 
plaintiff  bad  established  title  to  seven- 
eigbths  of  the  undivided  one-half  of  the  72 
acres  of  land,  and  was  entitled  to  partition 
thereof  between  himself  and  the  defendants 
Amelia  B.  Miller  and  W.  W.  Brannon,  the 
owners  of  the  undivided  one-eighth  of  tbe 
said  land,  and  that  the  said  deed  from  George 
M.  Rogers  and  bis  wife  to  W..  W.  Brannoo 
bearing  date  tbe  3d  day  of  May,  1902,  pur- 
pcHTting  to  convey  one  undivided  one-half  in- 
terest claimed  by  George  M.  Rogers  in  said 
land,  constituted  a  cloud  upon  plaintlfTs  titles 
wbicb  tbe  plaintiff  was  entitled  to  baye  re- 
moved, and  canceled  said  deed,  and  appoint- 
ed commissioners  to  make  partition  of  the 
land  if  they  should  find  it  susceptible  of  par- 
tition without  prejudice  to  tbe  rights  of  the 


parties,  and  assign  to  plaintiff  seven^-elgfaths 
thereof  according  to  quantity,  quality,  and 
value,  and  assigning  to  tbe  defendants  Bran- 
non and  Amelia  B.  Miller,  jointly,  the  remain- 
ing one-elgbtb— tbe  said  Brannon  In  bis  an- 
swer claiming  only  one-half  interest  of  said 
Amelia  B.  Miller;  and  if  they  should  find  it 
Impracticable  to  partition  tbe  same  between 
tbe  parties  according  to  their  respective 
rights  with  tbe  reservation  of  tbe  gas  and  oil 
in  and  under  said  land,  and  find  partition 
cannot  be  made  as  indicated,  and  cannot  be 
made  with  owelty,  that  they  so  report,  tbat 
a  sale  be  made  under  decree,  etc  From 
wbicb  decree  defendants  George  M.  EU)gers 
and  W.  W.  Brannon  appealed. 

Tbe  claim  of  appellants,  George  Melvin 
Rogers  and  W.  W.  Brannon,  is  based  upon 
tbe  fact  that  at  the  time  of  the  deed  of  Au- 
gust, 1881,  by  Conrad,  tbe  defendant  George 
M.  Rogers  was  a  minor  under  tbe  age  of  21 
years,  and,  tbe  conveyance  of  tike  72  acres  in 
said  deed  being  to  said  Mary  Ann  Rogers  and 
her  infant  or  minor  children,,  be,  being  an  in- 
fant at  tbe  time,  insists  that  be  was  one  of 
the  grantees.  This  is  teclmically  true,  but  at 
the  time  be  was  quite  a  young  man,  and  it 
was  evidently  intended,  as  appears  from  tbe 
face  of  the  deed  itself  and  the  oyerwbelming 
preponderance  of  the  oral  testimony,  tbat  tbe 
purpose  was  to  convey  tbe  90  acres  to  George 
M.  Rogers  and  bis  two  brothers  as  and  for 
tbelr  full  pcHTtion  of  said  162  acres  of  land, 
and  tliat  the  residue,  72  acres,  was  intended 
to  be  conveyed  to  Mary  Ann  Rog^s,  the 
mother,  and  tbe  younger  children.  While 
George  would  hold  an  interest  in  tbe  72 
acres  under  the  deed  but  for  tbe  facts  and 
circumstances  of  tbe  case  as  ttiey  appear  in 
the  record,  yet  it  is  made  clear  from  tbe  testi- 
mony tbat  tbe  intention  of  tbe  fiitbar  in  hav- 
ing the  deed  made  as  it  was  was  to  give  to  bis 
three  sons  tbe  90  acres,  and  tbe  mother  and 
ber  younger  children  the  residue.  Imme- 
diately on  the  execution  of  tbe  deed  from 
Ckmrad  the  parents  and  the  younger  children 
left  the  90  acres  upon  which  they  bad  been 
llTlng  and  making  tbebr  home,  and  took  pos- 
session and  made  their  home  upon  the  72 
acres;  tbe  sons  holding  exclusive  possession 
of  tbe  90  acres,  and  their  other  and  younger 
children  that  of  the  72  acres.  fiUlal  G.  Rogers, 
tbe  father,  testified  tbat  be  purchased  and 
paid  for  the  whole  tract,  and  bad  a  contract 
in  vniting  with  CJonrad  for  the  same  dated 
October  8, 1874;  tbat  he  had  searched  for  tbe 
same,  and  vras  unable  to  find  it  among  his 
papers;  tbat  he  asked  Ck>nrad  to  write  th<» 
deed  so  as  to  convey  to  bis  three  sons  named 
tbe  90  acres,  and  to  his  wife,  Mary  Ann  Rog- 
ers, and  her  other  children  the  residue  of  tbe 
162  acres  after  deducting  the  90  acres,  and 
that  Conrad  agreed  to  do  so;  tbat  be  had  as 
signed  said  contract  to  his  wife  and  children; 
tbat  be  went  to  Conrad,  who  vras  then  clerk 
of  the  circuit  court  of  Gilmer  county,  who 
told  him  he  bad  written  tbe  deed  as  be  bad 
requested,  and  as  be  understood  it,  and  thought 
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It  would  cany  ont  witness'  Inteations;  he  ac- 
knowledged the  deed«  and  witness  had  it  re- 
corded; that  his  son  Francis  Luther  was  21 
years  of  age  on  the  19th  of  February,  1882, 
and  was  dead  when  witness'  deposition  was 
taken;  that  the  deed  was  acknowledged  and 
recorded  on  the  15th  day  of  March,  1882;  that 
the  three  sons  took  possession  of  the  00  acres 
Immediately  after  the  deed  was  deliyered, 
and  they  and  those  claiming  under  them  had 
had  possession  of  said  90  acres  ever  since; 
that'*on  behalf  of  Mary  Ann  Rogers,  my  wife» 
anjd  our  children  other  than  John  D.  Estor 
Rogers,  Francis  Luther  Rogers,  and  George 
Melvin  Rogers,  namely,  Rebecca,  who  after^ 
wards  married  James  Moore,  Elza  A.  Rogers 
(the  plaintifT),  Amelia  B.,  who  afterward 
married  Miles  Miller,  Theodoela,  who  after- 
.wards  married  Clarence  Kidd,  Josephine,  who 
afterward  married  McOlenen  Henline,  and  is 
now  deceased,  Elizabeth,  who  afterward  mar- 
ried Andrew  Posey,  Permetras  N.,  I  took  pos- 
session of  said  residue,  and  my  wife  and  my- 
self and  the  said  children  and  those  claiming 
under  them  have  had  actual  possession  ever 
Gdnce";  that  "it  was  held  adversely,  continu- 
ously, openly,  and  notoriously  against  Fran- 
cis Luther  Rogers,  George  M.  Rogers,  and  all 
others— those  of  our  children  I  have  named 
as  claiming  it,  and  my  wife,  Mary  Ann  Rog- 
ers"; that  he  did  not  Intend  Conrad  to  con- 
vey any  interest  in  the  residue  of  the  162 
acres  after  deducting  the  90  acres  to  either  of 
the  three  sons  named,  and  never  understood 
that  the  deed  conveyed  them  any  interest  in 
said  residue,  but  that  his  wife  and  the  other 
children  were  to  have  the  residue  free  from 
any  claim  of  John  D.  Estor,  Francis  Luther, 
and  George  Melvin  Rogers,  and  that  he  so 
understood  the  deed,  and  that  it  was  so  un- 
derstood by  all  the  children;  that  he  never 
heard  of  George  Melvin  setting  up  any  clahn 
to  it  **until  some  time  last  winter  or  fall," 
and  that  Francis  Luther  and  George  Melvin 
knew  from  the  first  that  witness-  wife  and 
his  other  children,  who  had  possession  of  the 
residue,  claimed  the  same  as  their  own 
against  the  world;  that  witness  was  present 
when  plaintifiT  Elza  A.  Rogers  and  George 
Melvin  Rogers  were  in  the  house  of  the  latter 
and  talking  to  each  other  about  the  proposed 
purchase  by  the  said  Elza  of  the  said  residue 
from  those  witness  had  named  as  the  claim- 
ants thereof  under  the  possession  he  had 
spoken  of,  and  George  Melvin  made  no  objec- 
tion to  Elza's  proposed  purchase,  and  made 
no  claim  to  any  interest  in  the  residue;  that 
"George  Melvin  Rogers  told  me  he  never 
would  have  claimed  an  interest  in  the  residue 
If  Elza  had  not  made  him  mad." 

Mary  Ann  Rogers  testified  that  before  her 
husband  came  back  from  Glenville  and  told 
her  the  deed  was  made  they  lived  on  the  90 
acres,  and  right  away  after  that  they  moved 
off  the  90  acres  and  onto  the  residue  of  72 
acres,  and  continued  in  possession  of  it  with- 
out any  disturbance  or  any  claim  to  it  on  the 
part  of  either  of  the  three  boys  named  until 


her  son  Elza  purchased  the  same,  and  that 
the  three  sons  took  possession  of  and  held 
the  90  acres. 

John  D.  Estor  Rogers  testified  that  when  hia 
father  went  to  Glenville  to  get  the  deed  from 
Conrad,  on  his  return  he  told  witness  and  hia 
brothers  George  Melvin  and  Francis  Luther 
that  the  deed  had  been  made  and  put  on  rec- 
ord; that  by  it  they  three  were  to  have  the 
90  acres,  and  that  their  mother  and  the  other 
children  were  to  have  what  was  left  of  the 
1G2  acres  after  taking  out  the  90  acres;  that 
they  took  possessiop  of  the  90  acres  imme- 
diately, and  they  and  those  claiming  under 
them  had  been  in  possession  thereof  ever 
since,  while,  on  the  other  hand,  their  father 
and  mother,  for  their  mother  and  the  other 
children  named  in  said  deed,  took  possession 
of  the  said  residue,  claiming  it  and  holding  it 
as  their  own  under  said  deed  against  all  oth- 
ers, and  held  the  same  in  open,  notorious,  and 
exclusive  possession  from  that  time  on  until 
his  brother  Ehsa  purchased  the  same,  and 
after  that  their  father  and  mother  continued 
in  possession  under  Elza  "until  last  spring"; 
that  he  never  heard  either  George  Melvin  or 
Francis  Luther  make  any  claim  to  any  part 
of  said  residue  until  after  Elza  had  obtained 
deed  therefor;  that  when  his  father  returned 
from  Glenville  "he  told  me  and  my  brother 
Francis  Luther  Rogers  and  George  Melvin 
Rogers  that  the  90  acres  was  to  be  our  full 
portion  of  the  said  162  acres,  and  we  all  ac- 
cepted it  as  such." 

Mary  A.  Rogers,  widow  of  Francis  Luther 
Rogers,  deceased,  says  her  husband  told  her 
both  before  and  after  they  were  married  that 
the  parcel  of  90  acres  had  been  set  apart  for 
him  and  his  brothers  John  D.  and  Gkorge 
Melvin  as  their  portion  of  the  162  acres,  and 
he  never  claimed,  in  any  conversation  when 
talking  about  the  land,  either  before  or  after 
marriage,  any  interest  in  any  part  of  the  land 
except  the  90  acres. 

Rebecca  Moore,  daughter  of  Blial  G.  and 
Mary  Ann  Rogers,  testified  as  follows:  "I 
am  thirty-seven  yeais  of  age.  I  was  present 
and  remember  the  time  when  my  father  re- 
turned from  Glenville  and  told  my  brothers 
John  D.  Rogers,  George  Melvin  Rogers,  and 
Francis  Luther  Rogers  that  he  had  had  the 
162  acres  of  land  in  this  cause  mentioned  di- 
vided between  the  children  and  our  mother; 
that  he  had  given  John  D.,  Francis  Lather, 
and  George  Melvin  Rogers  ninety  acres,  the 
portion  of  the  162  acres,  and  the  residue  he 
had  given  to  my  mother  and  the  rest  of  us 
children  as  named  in  this  cause.  Immediate- 
ly after  he  told  us  that,  my  three  brothers 
John  D.,  Francis  Luther,  and  George  Melvin 
took  possession  of  the  ninety  acres,  and  my 
father  and  mother  and  the  rest  of  us  children 
moved  upon  and  took  possession  of  the  re- 
maining seventy-two  acres.  My  fath^  and 
mother  lived  and  resided  upon  the  seventy- 
two  acres  of  land,  claiming  it  for  my  mother 
and  us  children,  until  the  same  was  pur- 
chased by  my  brother  Elza,  and  in  fact  re- 
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tided  there  under  Elsa  nntU  last  spring.  My 
brothers  John  D.,  Francis  Luther,  and  George 
MelTln,  from  the  time  they  were  informed  by 
my  father  about  the  manner  in  which  he  had 
divided  his  land,  were  perfectly  satisfied  with 
their  portion,  and  never  made  any  claim  of 
right  to  an  interest  in  the  seventy-two  acres 
until  after  the  same  was  purchased  by  my 
brother  Elsa,  and  during  all  that  time  they 
and  each  of  them  knew  that  the  seventy-two 
acres  was  In  the  possession  of  and  claimed  by 
my  mother  and  the  rest  of  ns  children  as 
above  named  by  me;  and  in  fact  I  never 
knew  or  heard  of  any  of  them  making  any 
claim  to  the  same  until  last  winter,  when 
George  Melvtn  made  claim  to  an  interest  in 
the  same." 

Lillie  L  Rogers,  wife  of  plaintiff,  testified 
that  after  her  husband  had  obtained  the  deed 
from  the  other  heirs  for  the  72  acres,  George 
Melvin  Rogers  **was  at  our  house  on  the  72 
acres,"  and  spoke  about  receiving  a  letter 
which  she  had  written  him  for  her  husband, 
inclosing  $35,  with  the  request  that  he  pay  it 
to  Amelia  Rogers  when  she  would  sign  a 
writing  which  was  sent  with  her  letter,  by 
which  she  would  agree  to  sell  her  right,  title, 
and  Interest;  and  when  talking  about  the 
land  he  made  no  claim  to  any  interest  in  the 
72  acres;  that  the  last  time  she  heard  him 
talk  about  the  72  acres  was  at  her  house  on 
the  land  on  the  23d  of  February,  1902,  or  on 
the  first  Sunday  after  the  16th  of  that  month, 
and  he  did  not  then  claim  any  interest  in  the 
land. 

McGlenen  Henline  testified  that  several 
years  ago  he  was  in  the  house  of  the  late 
Francis  Luther  Rogers,  who  told  him  that 
his  father  had  divided  the  home  farm,  and 
gave  to  him  and  his  brothers  John  D.  and 
George  M.  Rogers  90  acres  as  their  portion 
of  the  land,  and  had  given  the  residue  of  the 
land  to  his  mother  and  other  children  named 
in  this  suit  other  than  the  first  named  three, 
George  Melvin,  John  D.,  and  himself. 

P.  N.  Rogers,  one  of  the  defendants,  testi- 
fied that  at  one  time  he  talked  of  buying  the 
heirs'  interest  in  the  72  acres,  and  George 
Melvin  Rogers  told  him  that  if  any  of  them 
would  buy  out  the  h^rs  except  Francis  Lu- 
ther, John  D.,  and  himself,  and  go  there  and 
take  care  of  the  old  people,  they  would  get 
the  72  acres,  and  that  George  never  claimed 
an  interest  in  the  72  acres  "until  last  win- 
ter^ (deposition  taken  September  17,  1902); 
that  It  was  always  understood  by  all  that 
John  D.,  Francis  Luther,  and  George  Melvin 
had  received  their  full  portion  of  the  162 
acres  in  the  90  acres  which  they  took  posses- 
sion of  immediately  after  the  execution  of 
the  Conrad  deed,  and  that  his  father  and 
mother  and  brothers  and  sisters  and  those 
claiming  under  them,  named  in  the  Conrad 
deed,  other  than  John  D.,  Francis  Luther, 
and  George  Melvin,  had  had  quiet,  peaceable, 
unbroken,  and  notorious  possession  of  the  72 
acres  even  since  he  could  remember,  and  the 
90  acres  had  been  in  like  possession  of  the 


said  three  brothers  and  those  claiming  under 
them,  and  he  never  knew  John  D.  or  Francis 
Luther  to  claim  any  right  in  the  72  acres, 
and  never  knew  George  Melvin  to  claim  any 
such  right  until  the  recent  development  of 
oil  in  that  particular  neighborhood;  and  that 
"he  told  me  he  had  tried  to  buy  Elza  out, 
and  that  Elza  would  not  sell  to  him;  and  he 
further  told  me  that  he  didn't  like  to  stand 
by 'and  see  the  oil  fiowing  there  in  large 
quantities  and  him  get  none  of  it,  and»  if 
there  had  not  been  oil  discovered  there,  he' 
would  never  have  made  any  claim  to  a  right 
in  the  72  acres." 

George  Rogers  testifies  to  the  three  taking 
possession  of  the  90  acres,  ^  and  the  mother 
and  her  children  occupying*  and  holding  as 
their  ovni  the  72  acre^,  which  they  held 
and  claimed  adversely  to  the  said  J.  D.  Rog- 
ers, Francis  Luther  Rogers,  and  George  Mel- 
vin Rogers,  with  knowledge  on  the  part  of 
the  latter  three  of  such  possession  and  claim; 
and  that  he  was  told  by  the  said  J.  D.,  Fran- 
cis Luther,  and  George  Melvin,  both  before 
and  after  the  Conrad  deed,  that  the  said  90 
acres  was  to  be  their  portion  of  the  land, 
and  that  the  residue  was  to  be  the  portion  of 
the  others  witness  had  designated.  Other 
witnesses  testified  to  like  facts. 

George  Melvin  claims  in  his  testimony  that 
he  and  John  D.  Estor  and  Francis  Luther 
had  paid  for  the  land;  that  they  paid  all  the 
purchase  money  but  a  little  that  had  been 
paid  before;  and  makes  a  lame  attempt  to 
bolster  up  a  claim  to  an  interest  in  the  72 
acres;  but  he  relies  chiefiy  on  the  fact  that 
he  was  not  yet  21  years  of  age  when  the 
Conrad  deed  was  made,  and  therefore  takes 
under  the  deed  as  one  of  the  minor  children. 
He  says  he  never  made  any  claim  of  the  in- 
terest before  because  he  did  not  want  to 
bother  his  parents  while  they  were  both  liv- 
ing; and  he  speaks  of  other  witnesses  whom 
he  had  served  with  subpoenas,  but  were  una- 
ble to  attend  the  taking  of  the  depositions 
because  of  bad  weather,  bad  roads,  and  sick- 
ness. There  is  some  little  evidence  tending 
to  prove  that  George  claimed  an  interest  in 
the  land  at  times  before  Elza  purchased 
from  the  other  heirs,  but  the  overwhelming 
preponderance  of  testimony  is  that  he  claim- 
ed no  interest  in  it,  and,  further,  that  he 
never  had  an  interest  in  it,  and  that  he  al- 
ways understood  that  he  and  his  two  broth- 
ers had  the  90  acres  for  their  share  of  the 
162  acres,  and  had  no  claim  whatever  upon 
the  72  acres.  And  the  possession  adverse 
to  George  Melvin  Rogers  of  the  mother  and 
the  other  minor  children  from  1882  to  the 
date  of  the  deed  from  the  heirs  to  plaintiff, 
November  1,  1900,  is  well  established. 

This  case  is  almost  identical  with  the  case 
of  D.  J.  Cochran  v.  George  B.  Cochran  (de- 
cided at  the  present  term)  46  S.  E.  925.  That 
was  a  case  in  which  the  father  died  in  1865 
seised  of  a  tract  of  215  acres,  and  the  moth- 
er died  in  1882  seised  of  a  tract  of  72  acres. 
The  defendant,  George  B.  Cochran,  had  lived 
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on  the  72  acres  witb  blB  mother  and  cared 
for  her,  and  she  had  7erbally  given  him  the 
72  acres.  George  had  remained  In  posses- 
sion of  It,  claiming  It  as  his  own,  taking  all 
the  rents  and  profits,  paying  the  taxes,  keep- 
ing up  the  Improvements,  with  knowledge 
to  the  other  heirs  that  he  was  claiming  It  ad- 
versely. D.  J.  Cochran,  his  brother,  brought 
suit  for  partition  of  the  215  acres  among  the 
heirs  of  his  father  and  of  the  72  acres  aiftong 
the  heirs  of  his  mother,  all  being  the  same 
parties.  George  filed  his  answer  and  cross- 
bill setting  up  bis  claim  to  the  72  acres,  and 
proved  his  adverse  possession.  The  circuit 
court  decreed  the  partition  of  the  72  acres 
as  well  as  the  215.  George  B.  brought  the 
cause  here  upon  appeal  and  the  following'  is 
the  syllabus  in  that  case:  "When  one  ten- 
ant in  common  occupies  the  common  proper- 
ty openly,  notoriously,  and  exclusively  as  the 
sole  owner,  keeping  up  the  improvements, 
paying  the  taxes  thereon,  and  receiving  to 
himself  the  rents  and  i^ofits,  and  exercising 
over  the  property  such  acts  of  ownership  as 
evidence  an  intention  to  ignore  the  rights  of 
his  co-tenants,  such  acts  amount  to  a  dis- 
seisin, and  his  possession  will  be  regarded  as 
adverse  to  his  co-tenants  from  the  time  they 
are  shown  to  have  knowledge  of  such  acts 
and  claims."  The  disousslon  of,  and  the  au- 
thorities cited  in,  the  said  case  of  Cochran  v. 
Cochran  are  equally  applicable  In  the  case  at 
bar,  and  it  is  deemed  unnecessary  to  do  more 
here  than  to  refer  to  that  case  as  controlling 
this. 

The  decree  of  the  circuit  court  must  be  af- 
firmed. 

BRANNON,  J.,  absent 


(66  W.  Va.  484) 

MAL8BY  V.  LANARK  FUEL  00. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  29,  1004.) 

PLEADING— MISJOINDEB  OF  COUNTS— DEMUBBKB. 

1.  A  count  upon  an  individual  demand  cannot 
be  joined  with  a  count  upon  a  partnership  de- 
mand in  a  dedaratien,  neither  partner  beins 
dead.  It  is  a  misjoinder  of  counts,  and  is  fatal 
to  the  declaration  on  demurrer. 

2.  Misjoinder  o(  counts  in  a  declaration  is 
fatal  to  the  declaration  npon  demurrer. 

Dent,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Raleigh  County;  J. 
M.  Sanders,  Judge. 

Action  by  L.  W.  Malsby  against  the  Lan- 
ark Fuel  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

J.  H.  Hatcher  and  Lalng  ft  File^  for  plain- 
tiff in  error.  H.  A.  Dunn  and  Farley  ft  Hon- 
aker,  for  defendant  in  error. 

BRANNON,  J.  This  Is  an  action  of  as- 
sumpsit in  the  circuit  court  of  Raleigh  coun- 
ty by  L.  W.  Malsby  against  the  Ij/anark 
Fuel  Company,  in  which  the  plaintiff  recov- 


ered by  verdict  and  Judgment  $222.30,  and 
the  defendant  brings  the  case  to  this  courL 
The  defendant  demurred  to  the  declaration 
and  each  count,  but  the  demurrer  was  over- 
ruled. The  first  count  is  the  common  count 
in  Indebitatus  assumpsit  for  goods  sold,  **for 
work  furnished  by  the  plaintiff  for  the  de- 
fendant," for  money  laid  out  for  defendant, 
and  upon  account  stated.  The  second  states 
a  written  contract  between  L.  W.  Malsby  ft 
Co.,  by  which  Malsby  ft  Co.  agreed  to  grade 
sidings,  inclines,  and  pit  for  a  drumhouse, 
and  build  a  drumhouse,  trestle,  and  clinte, 
and  some  other  work.  It  avers  that  L.  W. 
Malsby  ft  Co.  was  composed  of  L.  W.  Mals- 
by and  L.  T.  Marsha]  when  the  contract  was 
made,  but  that  before  the  work  began  Mar- 
shal withdrew  from  the  firm,  leaving  L.  W. 
Malsby  as  successor  to  L.  W.  Malsby  ft  Cb.. 
and  that  all  the  work  done  was  by  L.  W. 
Malsby  as  such  successor.  The  third  count 
avers  an  oral  contract  between  Malsby  and 
defendant  for  the  doing  of  the  work. 

There  is  a  misjoinder  of  counts.  The  first 
and  third  counts  aver  a  contract  by  Malsby 
as  an  individual  with  the  defendant,  the 
second  a  contract  between  a  firm  and  de- 
fetdant.  The  contract,  having  been  made  by 
the  firm,  remained  the  contract  of  the  ihrm 
after  dissolution,  because  dissolution  does 
not  affect  uncompleted  contracts.  The  lia- 
bility to  do  the  work  still  rested  on  the  firm, 
and  when  one  partner  did  the  work  he  did 
it  for  the  firm  in  execution  of  a  contract  of 
the  firm,  and  the  legal  right  to  pay  for  it 
vested  in  the  firm.  Right  of  action  on  it  was 
vested  in  the  firm  as  late  partners.  The 
cause  of  action  accrued  under  a  firm  eon- 
tract  The  firm  continued  as  to  this  con- 
tract. Bates  on  Partners,  H  70T,  711;  22 
Am.  ft  Bug.  Bncy.  L.  (2d  Ed.)  217;  Story  on 
Partners,  f  82S;  Houser  v.  Irvine  (Pa.)  38 
Am.  Dec.  708.  Both  partners  living,  the 
right  of  action  was  joint  in  them.  A  part- 
nership demand  cannot  be  joined  with  an  in- 
dividual demand  unless  one  partner  la  dead, 
leaving  the  demand  to  survive  to  liim  alone, 
as  then  he  has  the  sole  legal  title.  15  Bncy. 
PL  ft  Pr.  914,  910.  '*The  consequences  of  a 
misjoinder  of  counts  or  causes  of  action  are 
more  material  than  in  a  case  of  the  single 
count  being  defective;  for  in  the  case  of 
misjoinder,  however  perfect  the  counts  may 
be  in  themselves,  the  declaration  will  be  bad 
on  general  demurrer  (1  Chit  PI.  [10th  Am. 
Ed.]  228  et  seq.)  but  not  under  our  statute 
of  jeofaUs  (V.  a  1878,  c.  177,  f  8;  Id.  c.  109, 
i  2)  on  motion  in  arrest  of  judgment,  or  on 
writ  of  error,  unless  a  demurrer  had  been 
put  in  and  overruled."  IBCinor,  448;  2  Tnck- 
er>  204.  "When  there  is  a  misjoinder  of 
counts,  a  demurrer  for  this  cause  will  be  a 
general  demurrer  to  the  whole  declaration; 
not  to  a  particular  count,  or  a  particnlar 
breach,  or  to  any  other  part  of  a  count. 
This  principle  is  in  no  wise  inconsistent  with 
that  which  requires  a  demurrer  to  a  partic- 
ular count;  or  a  particular  part  of  a  count. 
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In  order  to  ijaake  STallftble  an  objection  ap- 
plicable merely  to  a  coiint  or  part  of  a  count; 
for  in  tbe  case  of  a  misjoinder  the  obJec> 
tion  is  no  more  applicable  to  any  one  count 
or  part  of  a  count  than  to  any  other.  The 
objection  is  that  the  plaintiff  has  Joined  caus- 
es of  action  which  the  law  does  not  allow  to 
be  Joined;  and  the  obJectl<»i,  if  sustained, 
necessarily  shows  that  the  whole  declara- 
tion is  bad."  1  Robinson's  (Old)  Prac  284. 
See  4  Minor,  1161.  "After  demurrer  for  mis- 
Joinder  the  plaintiff  cannot  cure  it  by  nolle 
prosequi."  2  Tidd's  Prac.  735.  The  tiUe— 
the  legal  title— to  this  demand  being  in  the 
partners,  both  must  Join.  How  could  a  de- 
mand from  the  execution  of  a  partnership 
contract  be  Joined  with  an  indiTidual  de- 
mand? It  cannot  be  thought  that,  because 
the  second  count  says  that  Marshal  with- 
drew from  the  firm,  "leaving  said  L.  W. 
Malsby  the  successor  to  L.  W.  Malsby  ft 
Co.,"  and  the  work  was  done  by  the  plain- 
tiff aa  such  successor,  it  is,  in  effect,  an  as- 
signment After  dissolution  there  is  no  suc- 
cessor. It  has  no  legal  meaning  here.  One 
is  no  more  successor  tlian  the  other.  And 
there  is  no  allegation  of  a  contract  of  as- 
signment between  the  partners.  The  pleader 
only  means  that,  by  reason  of  the  plaintiff 
doing  the  work,  he,  in  law,  was  entitled  to 
the  demand,  which  is  not  the  case,  for  it 
belonged  to  both,  subject  to  settlement  and 
firm  debts.  The  law  requires  legal  certain- 
ty in  pleading,  and  the  word  used  to  aver 
withdrawal  of  one  member  and  that  tlie  oth- 
er was  successor—the  whole  ayerment— is  in- 
definite^ uncertain,  capable  of  other  inter- 
pretation than  that  of  assignment  No  form 
can  be  found  in  common-law  pleading  aver- 
ring assignment  which  would  warrant  this. 
SUts  V.  Aler,  39  W.  Va.  549,  20  S.  fi.  586; 
Hogg;  Plead,  ft  Forms,  69. 

We  therefore  reverse  the  Judgment,  set 
aside  the  verdict,  and  render  Judgment  for 
the  defendant  on  the  demurrer  to  the  decla-* 
ration,  because  of  misjoinder  of  counts. 
There  being  no  declaration,  it  is  improper  to 
pass  on  other  questions. 

DBNT,  J.  (dissenting).  1  cannot  concur 
in  the  conclusion  in  this  case,  because  it  is 
unreasonable,  and  productive  of  gross  injus- 
tice. The  sole  ground  for  dismissing  the 
action  is  a  miajoinder  of  causes  of  action  in 
different  counts.  The  second  count  is  said 
to  be  a  partnership  demand,  for  which  one 
partner  cannot  sue  separately.  If  this  were 
true,  of  course  the  misjoinder  would  be  im^ 
proper.  The  count,  however,  shows  on  its 
ftice  that  the  plaintiff  claims  the  whole  ben- 
eficial interest  in  the  demand  sued  upon,  and 
when  the  writing  is  produced  by  order  of 
the  ccrurt  it  shows  the  plaintiff  alone  may  sue 
upon  it,  as  it  is  a  contract  in  his  own  name. 
Hence  the  count,  if  badly  defective^  is 
amendable,  and,  if  this  action  is  dismissed, 
all  the  plaintiff  can  do  is  to  bring  another 
suit  in  his  own  name,  in  the  same  cause  of 


action,  with  proper  allegations  showing  that 
he  is  the  sole  beneficiary  thereof.  To  pro- 
mote substantial  Justice  the  trial  court  may 
permit  amendments  at  any  time  before  final- 
judgment  Section  S,  c.  131,  Code  1899.  A 
defendant'  may  not  crave  oyer  to  a  writing 
not  under  seal,  but  he  may  have  an  order 
from  the  court  permitting  an  inspection  of 
the  writing,  which  is  equivalent  to  the  same 
thing  as  oyer;  and  if,  when  the  writing  is 
produced,  it  shows  that  it  has  been  mlsde- 
scribed  In  the  count,  this  should  be  ac- 
cordingly amended.  Steph.  Pleadings,  160, 
When  so  amended,  there  is  no  misjoinder, 
for  a  partner  has  the  right  to  sue  for  a  part- 
nership demand:  First  When  the  beneficial 
Interest  is  in  him,  and  the  other  members  of 
the  firm  are  nominal,  and  this  is  a  question 
of  evidence.  1  Chitty,  Plead,  11, 12.  Second. 
Where  the  contract  Is  made  with  him  In  his 
own  name.  Dicey  on  Parties  to  Actions,  p.  174 
(side  page  158).  In  the  present  case  both  these 
principles  are  combined.  The  count  shows 
the  plaintiff  claims,  though  it  may  be  improp- 
erly, the  whole  beneficial  interest  and  the 
contract  shows  it  was  made  in  his  own  name 
for  his  own  benefit  Hence  the  count  if 
bad,  is  amendable.  Not  to  permit  its  amend- 
ment is  gross  injustice,  and  forces  him  to 
luring  his  suit  over  again  without  reason,  not 
In  the  partnership  names  or  in  the  names  of 
the  partners,  but  in  his  own  name,  for  a 
claim  in  which  he  alone  is  interested.  As 
shown  by  the  allegations  and  contract.  Mar- 
shal was  a  mere  nominal  partner,  with  no 
substantial  interest  in  the  partnership^  and 
no  legal  interest  in  the  claim  in  suit  Dicey 
on  Parties  to  Actions,  172,  178.  This  has 
nothing  to  do  with  the  merits  of  the  case, 
but  by  the  dismissal.  Instead  of  determining 
the  case  on  the  merits,  the  parties  are  sim- 
ply sent  back  to  begin  over  again.  The  de- 
cision therefore  is  unjust  to  both  parties, 
when  It  might  have  ended  the  litigati<m. 


(B6  W.  Va.  160) 
HANNA  et  al.  v.  OALFORD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  1,  1904.) 

BILL    BT    EXEOUTOB&— BSQX7XST    FOB    IN8TBU0- 
TI0N8. 

l.The  executors  of  the  last  will  of  G.  filed 
their  bill,  alleging  that  their  testator  had  be- 
queathed specific  legacies  to  his  wife  and  chil- 
dren, to  be  paid  oat  of  his  personal  property, 
and  a  residuary  legaqy  to  his  granddaughter,  to 
wit,  the  residue  of  his  personal,  and  the  whole 
of  his  real,  estate ;  that  testator,  H.,  and  others 
were  the  sureties  of  A.  on  his  official  bond  as 
sheriff ;  that  a  judgment  for  a  large  siim*  of 
money  was  recovered  against  A.  as  principal, 
and  H.  and  others  as  surviving  oblieors  of 
themselves,  and  of  G.  and  others,  on  saia  bond ; 
that  H.  was  compelled  to  pay  said  judgment; 
that  H.  claimed  contribution  from  their  testa- 
tor's estate  for  one-half  of  the  said  Judgment 
paid  by  him  as  aforesaid;  that  the  legatees 
were  clamoring  for  their  legacies,  and  threaten- 
ing plaintiffs  with  suits  therefor ;  that  testator's 
estate  was  not  liable  for  any  part  of  said  daim 
of  H. ;   that  plaintiflQB  were  in  doubt  as  to  their 
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duties  in  the  pxemlses;  and  praying  that  the 
validity  or  invalidity  of  said  claim  of  H.  be 
fixed  and  determined  by  the  court,  and  that 
their  executorial  accounts  be  settled.  Beld^  that 
the  bill  is  insufficient  to  warrant  the  interposi- 
tion of  a  court  of  equity. 

2.  The  executor  or  administrator  may  apply, 
by  a  proper  proceeding,  to  a  court  of  equity  for 
its  aid  and  relief,  when  he  finds  the  aflCairs  of 
his  testator  or  intestate  so  much  involved  that 
he  cannot  safely  administer  the  estate  except 
under  the  direction  of  the  court.  In  such  case 
it  is  competent  for  him  to  institute  a  suit 
against  the  creditors  of  the  estate,  eenerally, 
for  the  purpose  of  having  all  their  daims  ad- 
justed, and  a  final  decree  settling  the  order  and 
payment  of  the  assets.  The  court  will  also  lend 
its  aid  and  relief,  in  a  proper  case,  under  such 
special  circumstances  as  show  that  injustice  will 
be  done  to  the  personal  representative,  or  injury 
result  to  the  estate,  if  such  aid  and  relief  be 
refused. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  PocabontaB 
County;  J.  M.  McWharter,  Judge. 

Bill  by  Samuel  B.  Hanna,  executor,  and 
others,  against  Nancy  Oalford  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Beversed. 

J.  S.  McWhorter,  Andrew  Price,  and  Mol- 
lohan,  McCIintic  &  Mathews,  for  appellants. 
L.  M.  McCIintic,  for  appellees. 

MILLBB,  J.  At  the  December  rules,  1900, 
Samuel  B.  Hanna  and  O.  A.  Lightner,  as 
executors  of  Allen  Galford,  deceased,  filed 
their  bill,  in  the  circuit  court  of  Pocahontas 
county,  against  Nancy  Galford,  Hannah  Mc- 
Laughlin, 'Alice  McClure,  Caroline  Tacy, 
Brown  N.  Oalford,  James  H.  Galford,  Bertie 
L.  Galford,  Sarah  A.  Galford,  Nancy  J.  Mc- 
Loud's  administrator,  Uriah  Hevener,  C  O. 
Burner,  John  Driscol,  W.  H.  Collins,  J.  C. 
Arbogast,  late  sheriff  of  Pocahontas  county, 
and,  as  such,  administrator  of  Samuel  L.  Gib- 
son, J.  C.  Arbogast,  and  the  West  Virginia 
Spruce  Lumber  Company. 

The  bill  alleges,  in  substance,  that  Allen 
Galford  departed  this  life,  testate,  on  the 

day  of ,  1808,  and  by  bis  last  will 

and  testament  named  plaintiffs  therein  as 
his  executors;  that  the  will  was  probated, 
and  that  plaintiffs  qualified  as  executors 
thereunder;  that  in  and  by  his  will  the  testa- 
tor directed,  first,  that  his  funeral  expenses 
and  all  of  his  just  debts  should  be  paid;  and, 
next,  made  certain  specific  legacies  to  bis 
widow,  the  defendant  Nancy  Galford,  and 
other  legacies  to  his  children,  Nancy  J.  Mc^ 
Loud  (who  died  before  the  institution  of  the 
suit),  Hannah  McLaughlin,  Caroline  Tacy, 
Alice  McClure,  B.  N.  Galford,  and  James  H. 
Galford;  and  a  residuary  legacy  to  his  grand- 
daughter, Bertie  L.  Galford,  who,  as  it  ap- 
pears, is  an  infant;  thus  disposing  of  all  of 
his  personal  estate.  Plaintiffs  say  that  under 
the  provisions  of  the  will  they  are  directed 
to  rent  the  land  devised  to  said  Bertie  L.  Gal- 
ford, and  to  hold  in  trust  all  the  estate  de- 
vised and  bequeathed  to  her,  until  she  be- 
comes 21  years  of  age,  or  until  she  marries; 
thi  I  said  Allen  Galford,  Uriah  Hevener,  W. 


H.  Collins,  8.  L.  Gibson,  0.  0.  Burner,  John 
Driscol,  and  Thomas  Galford  became  and 
were  the  sureties  of  J.  C  Arbogast,  as  sheriff 
of  Pocahontas  county,  on  his  official  bond, 
in  the  penalty  of  $30,000,  bearing  date  on  the 
10th  day  of  December,  1884;  that  the  term  of 
office  for  which  bond  was  given  as  aforesaid 
commenced  on  the  Ist  day  of  January,  1895, 
and  continued  for  four  years  next  thereafter; 
that  the  state  of  West  Virginia,  at  the  rela- 
tion, and  for  the  benefit;  of  Amos  Barlow, 
instituted  its  action  at  law  in  the  circuit 
court  of  said  county,  on  said  bond,  against 
said  J.  C.  Arbogast,  John  Driscol,  W.  H.  Col- 
lins, C.  O.  Burner,  and  Uriah  Hevener,  who 
were  the  surviving  obligors  of  themselyes 
and  of  Thomas  Galford,  S.  L.  Gibson,  and 
said  Allen  Galford;  that  in  said  action  Judg- 
ment was  recovered  by  the  plaintiffs  on  the 
4th  day  of  October,  1898,  against  said  J.  C 
Arbogast,  John  Driscol,  W.  H.  Ck>llins,  C.  C. 
Burner,  and  Uriah  Hevener,  for  $3,125.55, 
with  interest  thereon  from  that  date  until 
paid,  and  costs;  that  the  said  Uriah  Heven- 
er was  compelled  to  pay,  and  did  pay,  said 
judgment  in  full,  on  the  28th  day  of  August, 
18G9;  that  said  Arbogast  and  the  other  sure- 
ties are  insolvent;  and  that,  if  said  Uriah 
Hevener  be  entitled  to  contribution  from  his 
co-sureties  on  said  bond,  such  contribution 
will  fall  on  their  testator's  estate,  and  will 
be  a  large  debt  against  the  same.  Plaintiffs 
further  allege  that  Uriah  Hevener  claims 
contribution  from  their  testator's  estate  for 
one-half  of  the  said  judgment,  with  interest 
and  costs  paid  by  him  as  aforesaid;  that 
the  legatees  under  the  will  of  Allen  Galford 
are  clamoring  for  their  legacies,  and  threaten- 
ing plaintiffs  with  suits  for  the  same,  and  at 
the  same  time  said  legatees  contend  that 
the  estate  of  their  testator  is  not  liable  for 
any  part  of  said  judgment  Plaintiffs  also 
say  that  they  are  advised,  and  therefore 
charge,  that  the  estate  of  Allen  Galford  is 
not  liable  for  any  part  of  said  judgment: 
that  the  said  debt,  and  every  part  thereof,  is 
barred  by  the  statute  of  limitations  as 
against  their  testator's  estate;  that  they 
plead  and  rely  upon  the  statute  of  limitations 
as  a  defense  against  said  debt;  and  they  fur- 
ther say  that  they  are  in  doubt  as  to  their  du- 
ty, as  executors  of  Allen  Galford,  in  ^e  prem- 
ises, and  are  unwilling  to  further  execute  their 
trust  without  the  aid  and  support  of  a  court  of 
equity  to  direct  and  ratify  their  proceedings; 
that  said  Allen  Galford  was,  at  the  time  of 
his  death,  seised  and  possessed  of  several 
tracts  of  land,  deeds  for  which  are  filed;  and 
that  these  lands,  under  the  will,  are  held  In 
trust  for  the  defendant  Bertie  L.  Galford. 
Plaintiffs  then  pray  that  their  trust,  as  ex- 
ecutors of  Allen  Galford,  be  executed  under 
the  direction  of  the  court;  that  the  vAlidity 
or  invalidity  of  the  claim  of  Uriah  Hevener, 
as  one  of  the  sureties  <vt  J.  C.  Arbogast,  late 
sheriff  of  Pocahontas  county,  against  their 
testator's  estate,  be  fixed  and  determined; 
that  their  accounts  as  executors  be  settled: 
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and  for  geneial  relief.  N.  0.  McNlel  was  by 
the  court  appointed  gnardlan  ad  litem  for 
the  Infant  defendant  Bertie  L.  Galford,  who, 
by  her  said  gnardlan  ad  litem,  filed  her  an- 
swer to  the  bill.  Defendants  Caroline  Tacy 
and  Alice  McGlnre  also  filed  their  joint  and 
several  demurrer  and  answer  to  the  bill, 
whereupon  the  cause  was  referred  to  a  com- 
missioner to  ascertain  and  report,  among  oth- 
er things,  an  account  showing  all  the  valid 
and  subsisting  debts,  with  their  amounts  and 
priorities  thereto,  against  the  estate  of  Al- 
len GaJford,  deceased.  Under  this  order  of 
reference^  the  commissioner  did  not  report 
the  said  claim  of  Uriah  Hevener  as  a  liabil- 
ity against  the  estate  of  said  Galford,  de- 
ceased, but  referred  the  same,  with  certain 
observations  thereon,  to  the  court  After- 
wards, defendant  Uriah  Hevener  filed  his  an- 
swer to  the  bill,  but  did  not  demur  thereto, 
in  which  answer  he  gives  a  history  of  the 
transactions  leading  up  to  and  culminating  In 
the  said  judgment  against  Arbogast,  himself, 
and  others,  which  he  had  been  compelled  to 
pay,  and  claiming,  from  the  estate  of  Allen 
Galford,  deceased,  payment  of  one-half  there- 
of. At  the  same  term,  defendants  Bertie  L. 
Galford,  by  N.  0.  McNiel,  her  guardian  ad 
litem,  Hannah  McLaughlin,  and  Sarah  A. 
Galford  filed  their  Joint  and  several  demur 
rer  and  answer  to  plaintiffs'  bill,  which  Is  al- 
so treated  as  an  answer  to  the  said  answer 
of  Uriah  Hevener,  which  last-mentioned  an- 
swer seems  to  have  been  treated  in  some  re- 
spects as  a  cross-bill. 

It  appears  from  the  report  of  the  commis- 
sioner that  said  Uriah  Hevener  was  indebted 
to  the  estate  of  Allen  Galford  on  the  1st 
day  of  Biarch,  1898,  in  the  sum  of  $1,782.95, 
behag  the  amount  due  on  the  bond  of  Hevener 
to  Galford  for  $1,500,  bearing  date  October 
16,  1894,  upon  which  certain  credits  are  in- 
dorsed. 

On  the  21st  day  of  June,  1902,  the  cause 
was  heard  upon  the  bill  and  exhibits,  the 
said  several  answers  and  demurrers,  which 
demurrers  were  then  by  the  court  overrul- 
ed and  disallowed;  and,  it  then  appearing  to 
the  court  that  Uriah  Hevener  was  indebted 
to  the  estate  of  Allen  Galford,  on  the  bond 
mentioned  in  the  commissioner's  report,  in 
the  sum  of  $l,Yl8.40,  as  of  that  date,  said 
Hevener  having  made  certain  payments 
thereon  after  the  report  of  the  commissioner 
and  before  the  then  hearing  thereon,  and 
the  court  being  of  opinion  that  Uriah  Heven- 
er was  entitled  to  recover  from  the  estate  of 
Allen  Galford  contribution  for  one-half  of  the 
sum  of  $2,869.87  paid  by  said  Hevener  on  the 
said  Judgment  against  Arbogast,  Hevener, 
and  others,  and  also  one-half  of  $166  which 
said  Hevener  had  paid  on  another  judgment 
against  said  Arbogast  and  sureties,  the  court 
then  ascertained  and  fixed  the  sum  of  $1,772.- 
24  as  the  amount  then  due  from  said  estate 
to  Hevener.  And,  proceeding  to  adjust  all 
the  matters  in  difference  between  said  Hev- 
ener and  the  estate  of  Allen  Galford,  the 


court  found  the  sum  of  $68.80  is  favor  of 
Hevener  against  the  executors  of  Galford, 
and  thereupon  entered  a  decree  against  them 
in  favor  of  Hevener  accordingly.  From  this 
decree  said  Bertie  L.  Galford,  by  N.  C.  Mc- 
Nlel, her  guardian  ad  litem,  and  Sarah  A. 
Galford  appeal,  and,  among  other  assign- 
ments of  error,  say  that  the  circuit  court 
erred  in  overruling  their  said  demurrers  to 
plaintiffs'  bill. 

It  is  suggested  by  counsel  for  appellee 
Uriah  Hevener  that  appellants  are  not  enti- 
tled to  their  appeal,  because,  as  urged,  the 
controversy  is  between  said  Hevener  and  the 
executors  of  the  estate  of  Allen  Galford. 
This  position  is  untenable.  The  Infant  ap- 
pellant is  the  residuary  legatee  of  both  the 
real  and  personal  estate.  The  will,  in  part, 
says:  ''After  paying  all  the  expenses  at- 
tending the  execution  of  the  provisions  of 
this  will,  and  the  erection  of  a  tombstone 
over  my  grave,  and  my  wife's  grave,  I  de- 
vise and  bequeath  all  the  remainder  of  my 
estate,  both  real  and  personal  to  my  grand 
daughter,  Bertie  L.  Galford."  If  the  decree 
be  erroneous  and  allowed  to  stand,  it  will 
deprive  the  estate  of  $1,772.24,  in  which  said 
Bertie  L.  Galford  is  directly  interested.  That 
she  is  interested,  and  prejudiced  by  the  de- 
cree, if  erroneous,  is  plainly  apparent. 
Should  the  court  have  sustained  her  demur- 
rer to  the  bill?  The  answer  to  this  query 
depends  upon  the  sufildency  of  the  allega- 
tions of  the  bill  to  bring  the  cause  within 
some  recognized  equity  principle  which  con- 
fers jurisdiction  upon  the  courts.  In  1 
Story's  Eq.  Jur.  i  644,  it  is  said:  *'The  ap- 
plication for  aid  and  relief  in  the  adminis- 
tration of  estates  Is  sometimes  made  by  the 
executor  or  administrator  himself,  when  he 
finds  the  affairs  of  his  testator  or  Intestate 
so  much  involved  that  he  cannot  safely  ad- 
minister the  estate  except  under  the  direc- 
tion of  a  court  of  equity.  In  such  a  case  it 
is  competent  for  him  to  Institute  a  suit 
against  the  creditors  generally,  for  the  pur- 
pose of  having  all  their  claims  adjusted  and 
a  final  decree  settling  the  order  and  payment 
of  the  assets.  These  are  sometimes  called 
bills  of  conformity  (probabl^r  because  the  ex- 
ecutor or  administrator  in  such  case  uiider- 
takes  to  conform  to  the  decree,  or  the  cred- 
itors are  compelled  by  the  decree  to  conform 
thereto),  and  they  are  not  encouraged,  be- 
cause they  have  a  tendency  to  take  away 
the  preference  which  one  creditor  may  gain 
over  another  by  his  legal  diligence.  Besides, 
it  has  been  said  that  these  bills  may  be 
made  use  of  by  executors  and  administrators 
to  keep  creditors  out  of  their  money  longer 
than  they  otherwise  would  be.  However 
correct  these  reasons  may  be  for  a  refusal  to 
interfere  in  ordinary  cases  involving  no  diffi- 
culty, they  are  not  sufficient  to  show  that  the 
court  ought  not  to  interfere  in  behalf  of  an 
executor  or  administrator  under  special  cir- 
cumstances, where  injustice  to  himself  or  In- 
Jury  to  the  estate  may  otherwise    arise." 
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PlaintiffB  allege  that  Uriah  Hevener  claims 
contribution  from  their  testator's  estate  for 
one-half  of  the  said  Judgment*  with  Interest 
and  costs,  paid  by  him  as  aforesaid.  It  no- 
where appears  that  Hevener  has  instituted 
suit  against  the  executors  of  the  estate  for 
the  recovery  of  the  claim,  or  that  he  intends 
to  do  so.  It  is  the  duty  of  persons  who  have 
claims  or  demands  against  an  estate  to  es- 
tablish the  same  in  some  appropriate  legal 
manner.  Until  this  be  done,  the  personal, 
representatives  should  not  pay  them.  If  ac- 
tion or  suit  be  brought  by  the  claimant,  it  Is 
the  legal  duty  of  the  personal  representative 
to  make  proper  defense  thereto,  under  pen- 
alty of  being  charged  with  any  loss  occasion- 
ed by  his  negligence  or  failure  to  do  so.  It 
is  not  incumbent  on  the  personal  representa- 
tives to  bring  suit,  and  involve  estates  in  liti- 
gation and  costs,  merely  because  some  per- 
son claims  something  against  the  estate 
which  they  represent  If  this  practice  were 
permitted,  the  courts  would  be  filled  with 
useless  controversies,  and  estates  wasted  by 
unnecessary  and  unauthorized  costs. 

Plalntifrs  pray  that  the  validity  or  invalid- 
ity of  the  claim  of  Hevener  be  fixed  and  de- 
termined by  the  court.  It  will  be  proper  for 
the  court  to  adjudicate  that  matter  when 
Hevener  sees  fit  to  bring  it  into  court  in 
some  appropriate  proceeding. 

PlaintifTs  further  allege,  by  way  of  excuse 
for  the  institution  of  their  suit,  that  the  lega- 
tees under  the  will  of  Allen  Oalford  are 
<!lamoring  for  their  legacies,  and  are  threat- 
ening plaintiffs  with  suits  for  the  same,  and 
at  the  same  time  said  legatees  contend  that 
the  estate  of  their  testator  is  not  liable  for 
any  part  of  said  judgment;  and  plaintiffs  al- 
so say  that  they  are  advised,  and  therefore 
charge,  that  the  estate  of  Allen  Galford  is 
not  liable  for  any  part  of  said  judgment,  be- 
cause said  debt  and  every  part  thereof  was 
and  is  barred  by  the  statute  of  limitations. 
This  allegation  is  wholly  insufficient  to  sus- 
tain the  bill.  If  the  executors  had  really  de- 
sired to  pay  the  legacies  to  the  legatees,  they 
could  have  taken  proper  and  sufficient  re- 
funding bonds  for  their  indemnity.  More- 
over, there  is  no  apparent  reason  why  the 
executors  could  not  have  maintained  an  ac- 
tion at  law  against  Hevener  for  the  recovery 
of  the  amount  due  from  him  on  his  said  $1,- 
500  bond  given  to  Allen  Galford.  There  is 
not  shown  any  such  complication  of  accounts 
between  Hevener  and  the  Galford  estate  as 
authorizes  the  interposition  of  a  court  of  eq- 
uity. 

Plaintiffs  state,  as  a  further  reason  for 
their  suit,  that  they  are  in  doubt  as  to  their 
duty  as  executors  of  Allen  Galford  in  the 
premises,  and  are  unwilling  to  further  exe- 
cute their  trusts  without  the  aid  and  support 
of  a  court  of  equity  to  direct  and  ratify  their 
proceedings.  They  do  not  ask  for  a  construc- 
tion of  the  will,  or  of  any  of  the  provisions 
thereof.  Neither  do  they  pray  the  authority 
«f  the  court  for  the  investment  or  disposition 


of  any  funds  belonging  to  the  infant  defend- 
ant arising  from  the  estate  under  the  wilL 
The  suit  was  not  necessary  for  the  settle- 
ment of  the  executorial  accounts  of  the 
plaintiffs.  Such  settlement  could  have  been 
made  by  a  commissioner  of  accounts.  There 
are  no  facts  averred  from  which  it  can  be  de- 
termined that  the  executors  found  the  af- 
fairs of  their  testator  so  much  involved  that 
they  could  not  safely  administer  the  estate 
except  under  the  direction  of  a  court  of  equi- 
ty, and  no  special  circumstances  are  shown 
why  injustice  to  themselves,  or  injury  to  the 
estate,  would  be  suffered  unless  the  inter- 
ference and  aid  of  the  court  should  be  allow- 
ed in  their  behalf.  In  no  view,  nor  for  any 
purpose  stated  therein,  can  the  bill  be  sus- 
tained. It  was  therellore  error  to  overrule 
appellants'  demurrer  thereto. 

For  the  reasons  stated,  the  decree  of  the 
circuit  court  complained  of  is  reversed  and 
held  for  naught,  appellants'  demurrer  to  the 
bill  sustained,  and  said  bill  dismissed  for 
want  of  equity  Jurisdiction. 


(54  W.  Va.  441) 
HOLT  V.  KINO  et  aL 
(Supreme  Court  of  Appeals  of  West  YiEfinia. 
Dec  12,  1903.) 

TAX    8AUB— ASSIGNlCXnT    OF    OXBIICnOASB— BB- 
DKMPTION— F&AUn. 

1.A  person  holding  a  vendor's  lien  on  a  cer- 
tain tract  of  land,  which  has  been  sold  for  the 
nonpayment  of  the  taxes,  proposes  to  tfae  pur* 
chaser,  within  the  year  of  redemption,  to  redeem 
the  same ;  and  such  purchaser  informs  him  that 
a  subsequent  lienor  has  demanded  the  right  to 
and  is  going  to  redeem,  and  he  afterwards  In- 
forms the  subsequent  lienor  that  the  prior  lienor 
wanted  to  redeem,  bat  that  he  preferred  to  al- 
low him  to  make  the  redemption.  He  is  then 
induced  by  such  subsequent  lienor,  who  was 
fully  aware  that  the  prior  lienor  expected  him 
to  make  the  redemption,  to  execute  an  assign- 
ment to  him  of  the  sheriff's  certificate  on  la- 
ment of  the  redemption  money,  which  assign- 
ment is  kept  secret,  and  no  notice  thereof,  either 
by  the  purchaser  or  the  subsequent  lienor,  la 
given  to  the  prior  lienor  until  the  redemption 
period  has  elapsed — ^a  court  of  equity,  on  ap- 
plication of  the  prior  lienor,  will  hold  such  as- 
signment to  be  a  mere  redemption  of  the  prop- 
erty, ntid  will  enjoin  the  subsequent  lienor  from 
obtaining  a  deed  therefor  from  the  clerk  of  the 
county  court. 

2.  If  a  purchaser  of  delinquent  lands  repre- 
sents to  a  prior  lienor,  desiring  to  redeem  the 
same,  that  a  subsequent  lienor  demands  the 
right  to  and  is  going  to  make  such  redemption, 
and  afterwards  such  purchaser  secretly  assigns 
the  sheriff's  receipt  to  such  subsequent  lienor, 
and  fails  to  advise  the  prior  lienor  of  such  as- 
signment until  too  late  for  him  to  make  re- 
demption, such  conduct  on  the  part  of  the  pur- 
chaser is  fraudulent;  and,  if  the  subsequent 
lienor  knowingly  accepts  and  retains  the  bene- 
fits of  such  fraud,  he  will  be  held  equally  guilty 
with  the  purchaser,  especially  if  he  Is  the  mov- 
ing cause  of  such  purchaser's  conduct,  though  he 
may  be  entirely  free  from  intentional  wrong  or 
mala  fides. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Lewis  County: 
W.  Q.  Byrne,  Judge. 
.  BUI  by  M.  S.  Holt  against  John  King  and 
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otben.    Decree  for  defendants,  and  plaintiff 
appeals.    Reversed. 

Linn,  Byrne  &  Cato,  for  appellant  W.  WJ 
Brannon,  for  appellees. 

DBNT,  J.  M.  S.  Holt  filed  his  bill  in  the 
eirouit  court  of  Lewis  ooanty  against  John 
King,  W;  W.  Brannon,  and  B.  A.  Bennett, 
clerk  of  the  conntj  court  of  Lewis  county, 
for  the  purpose  of  setting  aside  a  tax  sale  of 
100  acres  of  land  to  said  King,  and  the  as- 
signment thereof  made  by  him  to  said  Bran- 
non, and  to  prevent  the  clerk  of  the  county 
court  fkom  making  a  deed  therefor.  Plalntifr 
bases  his  right  to  maintain  this  suit  on  the 
fact  that  he  has  a  purchase-money  lien 
against  the  land,  and  therefore  had  the  right 
to  redeem  the  same,  but  he  does  not  seek  to 
enforoe  such  purchase-money  lien.  It  ap- 
pears, howeyer,  that  there  are  suits  pending 
already  in  which  this  may  be  done.  The 
prayer  of  the  bill  Is  that  plaintiff  "may  be 
avrarded  an  injunction  against  the  said  B.  A. 
Bennett,  clerk  of  the  county  court  of  Lewis 
county,  restraining  him  from  making  such 
deed  to  said  W.  W.  Brannon,  and  that  said 
W.  W.  Brannon  may  be  enjoined  and  re- 
strained from  taking  such  deed  or  further 
proceeding  to  obtain  the  same^  and  that  he 
may  hare  a  decree  declaring  the  said  land 
redeemed,  and  the  said  assignment  canceled 
and  annulled,  and  that  he  have  his  costs,  and 
such  other,  further,  and  general  relief  as  the 
court  may  see  fit  to  grant*'  Defendant  Bran- 
non appeared,  entered  a  demurrer,  and  filed 
an  answer  to  the  bill,  claiming  that  he  pur- 
chased the  land,  and  did  not  redeem  it,  and 
denying  the  rig^t  of  plaintiff  to  the  relief 
prayed.  Depositions  were  taken  by  both  par- 
ties, and  on  a  final  hearing  the  court  dis- 
missed the  bHl. 

Plaintiff  admitaln  his  bill  that  he  knew  of 
the  delinquency  and  sale  of  the  land,  and 
that  he  intended  redemption  of  the  same,  but, 
being  Informed  that  the  def^idant  Brannon 
intended  to  redeem,  he  acquiesced  therein. 
He  then  alleges  yarious  irregularities  in  the 
delinquency  and  sale  of  the  land,  sufiflcient 
to  yitiate  the  same.  As  to  these  he  should 
not  be  heard  to  speak,  as  he  was  in  no  wise 
misled  by  them,  and  had  ample  opportunity 
to  redeem  notwithstanding  such  irregulari- 
ties. He  knew  the  land  had  been  returned 
delinquent  that  the  taxes  were  unpaid,  that 
it  was  sold,  and  who  the  purchaser  thereof 
was,  in  time  to  have  asserted  his  rights. 
Against  his  own  neglect  a  court  of  equity  will 
afford  him  no  relief. 

The  controyersy  therefore  narrows  Itself 
down  as  to  whether  defendant  Brannon  re- 
deemed or  purchased  the  land,  and,  if  the 
fcMrmer,  whether  plaintiff  has  the  right  to 
maintain  this  suit  to  have  such  redemption 
declared,  or  to  be  pennitted  to  redeem  such 
land.  A  Hen  creditor,  under  section  15.  c. 
31,  Code  18d9,  has  the  privilege  of  redemp- 
tion; but  he  Is  under  no  obligation  to  do  so. 


and  may  waive  such  privilege  and  become  a> 
purchaser.  But  he  cannot  do  both  at  the- 
same  time.  That  is,  he  cannot  take  advan- 
tage of  the  right  to  redeem  in  so  far  as  the 
purchaser  at  the  delinquent  sale  Is  concerned, 
and  yet  claim  to  be  a  purchaser  in  so  far  as 
the  landowner  or  other  lienors  are  concern- 
ed. A  redemption,  by  whoever  made,  Inures 
to  the  benefit  of  the  landowner,  and  hence  to 
all  lien  creditonv  as  it  relieves  the  land  from 
tax  delinquency^  as  thougb  it  had  never  oc- 
curred. While  a  purchase  deprives  the  land- 
owner and  all  other  llenholdera  of  all  claim 
or  title  to  the  land,  unless  redeemed  within 
the  limit  fixed  by  law.  It  would  therefore 
be  unjust  to  allow  a  Uenholder,  or  even  one 
claiming  to  be  a  Uenholder,  to  compel  the 
tax  purchaser,  by  virtue  of  the  statutory 
privilege,  to  submit  to  a  redemption  of  the 
land,  and  yet  convert  it  into  a  purchase,  as 
to  the  owner  and  other  lienors,  by  taking  a 
secret  assignment  of  the  tax  purchaser's 
rights.  An  open  assignment  is  proper  to  se- 
cure to  the  lienor  the  right  to  hold  the 
amount  of  taxes  as  a  lien  upon  the  land,  or 
even  to  take  the  title  in  trust  for  this  pur- 
pose, but  not  to  give  the  lienor  taking  ad- 
vantage of  his  statutory  privilege  of  redemp- 
tion the  right  to  hold  absolute  title  to  the 
property.  The  defendant  Brannon,  In  his 
evidence,  states  the  manner  in  which  he  ob- 
tained from  the  tax  purchaser  an  assignment 
of  his  rights  as  follows,  to  wit:  "I  talked 
with  Mr.  King  about  redeeming  of  him,  and 
he  was  inclined  to  refuse  the  offer,  and  I 
said,  *Now,  Mr.  King,  I  have  concluded  to  re- 
deem the  tract'  or  words  to  that  effect,  and 
'I  will  make  you  a  tender  of  the  amount  of 
money  necessary  if  you  reqtdre  It,  or  wU) 
give  you  my  check,'  or  words  to  that  eltect; 
and  he  said  my  check  was  all  right  ft^d  he 
would  make  no  question  about  that  but  that 
he  would  refuse  the  offer.  I  then  told  him 
that  his  refusal  was  all  right  and  I  had  no 
complaint  to  make  against  htm,  and  that  1 
would  simply  go  to  Mr.  B.  A.  Bennett,  clerk, 
and  pay  the  necessary  amount,  and  thereby 
effect  the  redemption.  He  left  me,  and  after 
some  time  returned  and  said  that  he  had  seen 
Mr.  Bennett,  the  clerk,  who  had  informed 
him  that  I  could  redeem  in  the  manner  Just 
indicated,  and  he  had  suggested  to  Mr.  King 
that  he  would  as  well  allow  me  to  redeeni, 
and  Mr.  King  said,  'I  am  willing  to  let  you 
redeem  it'  I  then  said  to  Mr.  King,  in  the 
presence  of  Mr.  B.  L.  Zinn,  who  was  per- 
forming some  clerical  work  for  me  along 
about  that  time,  that  I  would  prefer  that  he 
would  assign  his  purehase  to  me,  so  that  if 
anybody  wanted  to  redeem  it  they  would 
have  to  pay  me  the  money,  with  interest  or 
I  would  hold  the  land.  I  told  him  that  I  had 
already  borne  considerable  burdens  to  relieve 
the  Butcher  lands  f rem  forfeiture,  and  that  all 
creditors  had  been  chiefly  benefited  thereby, 
and  I  did  not  like  to  Increase  the  amount  of 
expenditure,  and  layout  of  the  money;  and- 
be  said,  in  the  presence  of  Mr.  Zinn,  that  he 
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would  Just  as  leaye  assign  the  claim  to  me 
as  not  remarking  that  I  was  offering  to  make 
him  whole."  This  plainly  shows  that  defend- 
ant Brannon  was  not  making  a  bona  fide  pur- 
chase of  the  tax  purchaser,  but  forcing  him 
to  permit  a  redemption  of  the  property,  and, 
after  convincing  the  tax  purchaser  of  his  le- 
gal right  to  make  a  redemption,  persuaded 
him  to  make  an  assignment  of  his  rights  sim- 
ply because  he  was  being  made  whole,  and 
could  not  avoid  the  alleged  rights  of  defend- 
ant to  redeem.  Hence  it  should  be  treated  as 
a  mere  statutory  redemption,  and  not  a  pur- 
chase. Defendant  Brannon,  having  paid  the 
money  necessary  to  redeem,  might  take  the 
title  in  his  own  name  to  secure  repayment 
thereof,  but  he  should  bold  as  trustee  for 
the  benefit  of  the  landowner  and  other  lien- 
ors who  might  otherwise  be  defrauded  of 
their  rights,  and  he  obtain,  by  reason  of  his 
statutory  privilege  of  redemption,  an  un- 
conscionable advantage  over  them.  Nor  does 
it  make  any  difference  whether  defendant 
Brannon  had  the  right  to  redeem  or  not«  If 
he  did  not  have  the  right,  he  would  be  guilty 
of  fraud  in  representing  that  he  had,  and  thus 
securing  a  redemption  under  a  false  pre- 
tense.  In  either  event  he  should  hold  as 
trustee  for  the  benefit  of  those  interested.  In 
taking  advantage  of  the  statutory  privilege  to 
redeem,  he  puts  himself  in  the  same  posi- 
tion as  a  person  whose  duty  it  is  to  redeem, 
and  the  attempt  to  convert  a  redemption  by 
either  into  an  absolute  purchase  is  Inequi- 
table^ and  will  be  avoided  at  the  instance 
and  for  the  benefit  of  an  interested  party 
who  has  been  prevented  from  making  such 
redemption.  State  v.  Eddy,  41  W.  Va.  95, 
23  S.  E.  529.  When  the  statute  conferred  up- 
on a  lien6r  the  right  to  redeem,  it  imposed 
upon  him  the  duty  not  to  assert  such  right 
in  such  manner  as  to  mislead  and  injure  co- 
redemptioners.  Black  on  Tax  Titles,  f  280; 
Pair  V.  Brown,  40  Iowa,  209. 

It  is  insisted,  however,  that  Brannon  owed 
no  duty  to  Holt  in  connection  with  the  mat- 
ter, and  that  he  had  the  right  to  redeem  or 
buy  without  consulting  Holt  This  is  un- 
doubtedly true,  if  the  transaction  was  open 
and  free  from  any  charge  of  fraudulent  con- 
cealment or  deception  to  deprive  Holt  of  his 
right  of  redemption.  The  indisputable  facts 
in  the  case  are  as  follows:  Holt  held  a  lien 
on  the  land  in  controversy  for  $1,700— far 
more  than  its  value.  Brannon  held  an  indi- 
vidual lien  subsequent  to  Holt's,  and  which 
could  not  be  reached  if  Holt's  lien  remained. 
King  purchased  the  land  at  tax  sale.  Bran- 
non insisted  he  had  the  right  to,  and  would, 
redeem  the  land  either  from  King  or  Holt. 
Holt  informed  King  he  wanted  to  purchase 
from  him  if  it  would  be  legal,  and,  if  not, 
he  wanted  to  redeem  the  land.  King  inform- 
ed Holt  that  Brannon  was  going  to  redeem 
the  land.  On  the  same  day  King  went  to 
Brannon  to  let  him  redeem  the  land,  when 
Brannon  persuaded  King,  in  the  presence  of 
Zinn,  his  clerk  and  typewriter,  to  make  him 


an  assignment  of  his  purchase  for  the  amount 
necessary  to  redeem  the  land— in  the  assign- 
ment  recited  "for  valuable  consideration.** 
Zinn,  Brannon's  clerK,  under  Brannon's  direc- 
tion, prepared  the  assignment,  and,  being  a 
notary  public,  took  the  acknowledgment  <rf 
King  and  his  wife  thereto.  This  all  occur- 
red on  the  26th  of  December,  1901,  and  the 
time  for  redemption  expired  on  the  1st  day 
of  January,  1902.  No  one  knew  of  this  as- 
signment but  the  parties  thereto  and  Zinn, 
Brannon's  clerk.  It  was  not  put  on  record. 
Whether  there  was  any  agreement  to  sec- 
recy or  not  does  not  appear,  but  it  does  ap- 
pear that  the  matter  was  kept  secret  from 
Holt  by  all  those  who  were  present  at  the 
making  of  the  assignment,  and  it  was  not 
known  to  him  until  some  time  afterwards,  on 
inquiry  of  the  clerk.  It  further  appears  that 
it  was  to  Brannon's  interest  to  have  it  kept 
secret  His  clerk  testifies  that  Mr.  Bran- 
non said  at  the  time  of  the  assignment,  and 
as  inducement  thereto,  '*that  he  had  held  up 
these  people  quite  awhile,  and  it  had  been 
quite  a  burden  to  him,  and,  if  they  redeemed 
the  land  that  they  were  talking  about,  he 
would  be  out  all  his  money,  but  that,  if  he 
purchased  it,  they  would  either  have  to  pay 
him  back  the  money,  or  he  would  hold  the 
land."  This  shows  it  was  Brannon's  inten- 
tion to  prevent  a  redemption  of  the  land,  if 
possible.  The  parties  so  understood,  and 
knew  it  was  necessary,  to  accomplish  this 
purpose,  that  the  assignment  should  be  k^t 
a  matter  of  secrecy  from  Holt  until  the  ex- 
piration of  the  time  of  redemption.  It  was 
so  kept  secret  The  effect  of  all  this  was 
that  Holt  was  deprived  of  his  lien.  King 
got  nothing  that  he  would  not  otherwise 
have  gotten,  and  Brannon  got  all  that  Holt 
lost  Brannon  tries  to  Justify  himself  in  his 
answer  by  claiming  that  Holt  was  trying  to 
do  the  same  thing.  Holt  stood  on  a  dif- 
ferent ground,  as  Brannon  himself  admits 
when  he  says  that  Heat's  lien  was  more 
than  the  value  of  the  property.  This  being 
true,  Holt's  purchase  thereof,  either  openly 
or  secretiy,  would  have  injured  no  one, 
while  Brannon's  redemption  of  the  land  would 
inure  to  the  benefit  of  no  one  but  Holt— the 
very  person  whom  he  shows  by  his  answer 
and  deposition  he  did  not  want  to  benefit 
Hence  there  can  be  no  other  conclusion  than 
that  it  was  the  intention  of  Brannon  to  pur- 
chase this  land  and  defeat  Holt's  lien  there- 
on. He  may  have  intended  to  do  so  legally, 
but  in  doing  so  he  had  no  right  to  take  ad- 
vantage of  any  false  position  in  which  Holt 
had  been  placed  by  his  words  or  conduct, 
whether  knowingly  or  willfully  done  or  not 
After  Brannon  found  out  by  this  suit  that  his 
language  and  conduct  communicated  to  Holt 
by  King  had  misled  Holt  and  prevented  him 
from  redeeming  the  land,  instead  of  obeying 
the  Golden  Rule,  which,  according  to  Jewish 
interpretation,  "That  which  is  hateful  unto 
thyself  do  thou  not  to  another,"  is  the  de- 
light of  equity,  he  retains  Holf  s  property^ 
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and  claims  himvelf  innocent  of  wrong.  Bqni- 
ty  looks  at  tbe  results  of  conduct,  and  not  to 
protestations  of  honest  purpose.  If  the  rule 
were  otherwise,  no  fraudulent  conveyance 
would  ever  be  interfered  with,  for  all  men 
who  engage  in  unjustly  depriving  their  neigh- 
bors of  their  property  first  convince  them- 
selves of  the  legality  of  their  conduct  and 
the  purity  of  their  motives.  This  is  why  our 
books  are  so  full  of  cases  convicting  per- 
sons of  friiud,  against  their  most  solemn  pro- 
testations to  the  contrary.  Frazler  v.  Brew- 
er, 52  W.  Va.  d06,  43  S.  B.  110;  Moore  v. 
Mustoe,  47  W.  Ya.  549,  95  S.  B.  871,  81  Am. 
St.  Rep.  812;  Atkinson  v.  Plumb,  45  W.  Va. 
e26,  82  S.  E.  229;  Bank  v.  Atkinson,  32  W. 
Va.  208,  9  S.  B.  175.  The  number  of  such 
cases  is  beyond  computation.  It  lias  been 
said  that  language  was  invented  to  conceal 
motives  and  intentions,  and,  while  this  can- 
not be  accepted  as  stating  an  axiom,  yet  it 
may  be  admitted  that  language  has  proven 
an  ever-ready  help  in  time  of  trouble.  The 
law  never  accepts  language  as  proof  against 
contradicting  facts  and  circumstances,  and, 
when  these  lead  to  a  certain  conclusion,  no 
words,  however  sincere,  can  overthrow  it 

The  undisputed  facts  in  this  case  show 
tliat  Holt  has  been  deprived  of  his  property 
by  the  concealment  of  the  truth  from  him 
after  he  had  been  misled  by  the  conduct  and 
representations  of  those  who  have  deprived 
him  of  the  same,  and  one  of  whom  enjoys 
the  full  benefit  of  his  loss,  and  retains  tbe 
same  after  full  knowledge  of  the  wrong 
suffered.  ''Fraud  has  been  defined  to  be  any 
kind  of  an  artifice  by  which  another  is  de- 
ceived." Pothier,  dted  1  Mad.  205.  All  sur- 
prise, trick,  cunning,  dissembling,  and  other 
unfair  way  by  which  another  is  cheated  is 
fraud.  Collusion,  in  a  court  of  equity,  is 
fraud.  3  Atk.  757.  In  short,  "fraud  is  in- 
finite." 2  Tuck.  Com.  411.  The  suppression 
of  the  truth  is  equivalent  to  the  utterance  of 
a  falsehood,  and  both  are  frauds.  2  Tuck. 
Com.  415.  There  is  no  question  but  that 
King  is  guilty  of  fraud,  in  a  legal  sense,  by 
concealing  from  Holt  the  assignment  made 
by  him  to  Brannon.  If  a  person  make  a 
representation  that  is  true,  and  afterwards 
he  rendera  such  representation  false  by  his 
own  act,  and  another  is  about  to  be  deceiv- 
ed thereby  to  his  injury,  he  is  guilty  d 
fraud,  unless  he  corrects  the'  delusion  pro- 
duced by  his  former  representation.  14  Am. 
&  Eng.  ISn.  Law  (2d  Ed.)  74.  In  Dickinson 
V.  COlgrove,  100  U.  S.  580,  25  L.  Ed.  618,  Mr. 
Justice  Swayne  says:  *'The  vital  principle 
is  tliat  he  who  by  his  language  or  conduct 
leads  another  to  do  what  he  would  not  other- 
wise have  done  shall  not  subject  such  person 
to  loss  or  injury  by  disappointing  the  ex- 
pectations upon  which  he  acted.  Such  a 
change  of  position  is  sternly  forbidden.  It 
Involves  fraud  and  falsehood,  and  the  law 
abhon  both." 

King  Is  guilty  of  legal  fraud,  yet  he  de- 


rives no  benefit  therefrom.  Why  he  oon- 
'  cealed  from  Holt  the  fiict  of  the  assignment 
is  a  matter  of  legal  inference  from  the  ef- 
fect thereof,  as  there  is  no  positive  testi- 
mony showing  the  reason  therefor.  If  Holt 
had  been  given  the  opportunity,  which  was 
denied  him,  of  cross-examining  Brannon*s 
witnesses,  this  matter  might  have  been  made 
plain.  Brannon  claims  to  be  wholly  inno- 
cent, yet  he  receives,  and  after  full  knowl- 
edge retains,  the  benefit  of  King's  fraud.  In 
section  211,  Perry  on  Trusts,  it  is  written: 
"So  property  obtained  by  one  through  the 
fraudulent  practices  of  a  third  peraon  will  be 
held  under  a  constructive  trust  tot  the  per- 
son defrauded,  though  the  peraon  receiving 
the  benefit  is  Innocent  of  collusion.  If  such 
person  accepts  the  property,  he  adopts  the 
means  by  which  it  was  procured,  or,  as  Lord 
Chief  Justice  Wilmot  said,  'Let  the  hand 
receiving  the  gift  be  ever  so  chaste,  yet,  if 
it  comes  through  a  polluted  channel,  the  ob- 
ligation of  restitution  will  follow  it' "  Dew- 
ing V.  Hutton,  48  W.  Va.  576,  87  S.  B.  670. 
When  Brannon  found  out  the  manner  in 
which  Holt  had  been  deceived,  if  he  wished 
to  relieve  himself  from  the  many  imputa- 
tions of  collusion  apparently  justified  by  the 
facts  and  dreumstances  of  this  case,  and 
place  his  conduct  above  suspicion,  he  should 
have  promptly  afforded  the  opportunity  to 
Holt  to  have  redeemed  the  land,  and  not 
have  waited  for  the  interference  of  a  court 
of  equity.  Whether  he  loved  his  enemy  or 
not,  he  should  have  meted  out  to  him  even- 
handed  justice.  It  was  the  duty  of  King  to 
have  relieved  Holt  from  the  dtiuslon  under 
which  he  was  laboring  by  reason  of  the  for- 
mer's representations,  and  It  was  the  duty 
of  Brannon,  who  profited  by  such  delusion, 
when  he  became  cognizant  of  the  manner  in 
which  Holt  had  been  deceived,  to  offer  him 
proper  restitution.  Holt  having  in  this  man- 
ner been  deprived  of  his  right  of  redemption, 
equity  wUl  hold  that  the  assignment  was 
nothing  more  than  a  redemption,  and  will 
enjoin  the  clerk  from  making  a  deed  to  the 
purchaser's  assignee.  Nor  will  it  be  neces- 
sary for  the  plaintiff  to  make  a  tender  and 
keep  it  good,  for  he  was  prevented  from  so 
doing  during  the  redemption  period  by  the 
conduct  of  the  purchaser  and  his  assignee. 
This  is  not  such  a  proceeding  under  the  stat- 
ute to  set  aside  for  irregularities  or  other 
causes  a  deed  obtained  by  a  bona  fide  pur- 
chaser, wherein  a  tender  Is  required.  Mc- 
Clain  V.  Batton,  50  W.  Va.  121,  40  S.  E.  500. 
It  is  a  suit  instituted  to  estop  a  redemptlon- 
er  from  converting  a  redemption  into  a  pur- 
chase in  deprivation  of  the  plaintiff's  rights, 
and  from  obtaining  a  deed  for  the  property 
which  would  forever  conclude  plaintiff  as  to 
his  vendor's  lien. 

While  the  allegations  of  the  bill  are  not 
as  specific  as  they  might  be,  yet  they  are 
sufficient  to  Justify  the  relief  sought  They 
set  out  sufiident  facts  to  show  the  fraudu- 
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lent  conduct  of  King,  Inuring  to  Brannon's 
benefit,  and  that  Brannon  intended  to  retain 
the  same  to  the  injury  of  the  plaintiff. 

Nor  has  plaintiff  been  guilty  of  such  lach- 
es as  would  bar  his  equity.  The  evidence 
shows  that  Brannon  only  redeemed  the  land, 
and  that  he  induced  the  purchaser  to  make 
an  assignment,  wliich,  if  enforced,  operated 
to  deprive  plaintiff  of  his  vendor's  lien,  which 
was  kept  concealed  from  Holt  until  the  time 
of  redemption  had  passed. 

In  some  states  notice  is  required  in  all 
cases  before  a  redemption  can  be  precluded. 
Black  on  Tax  Titles,  i  329.  Equity  requires 
notice  where  the  proiK>sed  redemptioner  is 
about  to  be  misled  to  his  injury  by  the  rep- 
resentations of  the  purchaser  in  coUusiim 
with  other  redemptioners.  If  Brannon  had 
notified  Holt,  or  directed  King  to  have  no- 
tified him,  in  time  for  redemption,  he  would 
have  received  his  outlay  back,  with  interest, 
or,  if  he  had  offered  to  have  permitted  Holt 
to  redeem,  even  after  this  suit  was  brought, 
be  would  have  been  entitled  to  be  remuner- 
ated for  his  outlay;  but,  as  he  stands  on  his 
legal  rights,  he  is  entitled  to  no  more. 

On  the  solicitation  of  Mr.  Brannon,  through 
his  counsel,  this  opinion  has  been  revised 
the  third  time.  He  disclaims  all  disposition  to 
wrongfully  deprive  Mr.  Holt  of  his  property, 
and  that  if  he  has  been  guilty  of  any  wrong  in 
the  matter,  which  he  in  no  wise  admits,  it  is 
a  mistake  as  to  his  legal  rights.  He  is  enti- 
tled to  the  full  benefit  of  such  disclaimer. 

The  decree  is  reversed,  the  assignment 
held  a  redemption  of  the  land,  and  the  in- 
junction perpetuated. 

BRANNON,  J.,  absent 


(119  Ga.  88S) 

WRIGHTSVIIiliB  &  T.  R.  CO.  v.  KELLBY. 
(Supreme  Court  of  Georgia.    March  80,  1904.) 

VSNUB—BVinSNCB— INSTBUCTXONS. 

1.  On  the  trial  of  an  action  for  damages  al- 
leged to  liave  been  sustained  in  Wrightsville, 
Johnson  county,  evidence  of  a  witness  to  the  ef- 
fect that  he  remembered  an  occurrence  when  a 
man  claimed  to  have  been  injured  at  Dublin,  in 
Laurens  county,  but  that  he  did  not  know  who 
the  man  was,  and  could  not  say  that  it  was 
the  plaintiff,  fumiahed  no  basis  for  a  diarge 
submitting  to  the  jury  the  question  whether  the 
plaintiff's  injuries  were  sustained  in  the  county 
in  which  the  suit  was  brought,  or  in  Laurens 
county.  Especially  is  this  true  when  the  plea 
filed  ^  the  defendant  set  up  no  such  contention. 

2.  Where  the  court  correctly  submitted  to  the 
jury  a  contention  of  counsel,  it  is  not  error,  in 
the  absence  of  a  written  request  for  such  an  in- 
jtruction,  to  fail  to  charge  "the  effect  of  said 
contention  if  found  by  the  jury  to  be  true  from 
^he  evidence." 

3.  Where  the  judge,  at  the  conclusion  of  hli 
i  barge,  gave,  by  request  of  counsel,  additional 
iustructions  as  to  a  contention  which  had  not 
be«n  previously  specifically  dealt  with,  it  was 
not  error  for  him  to  preface  such  instructions 
with  the  remark,  "I  did  not  cover  that,  gentle- 
men, in  so  many  words  ;'*  nor  can  it  be  said  that 
the  tendency  of  the  remark  was  to  lead  the 
iury  to  believe  that  the  judge  considered  this 
^onteniion  of  no  importance. 


4.  Whatever  inaccuracies  there  may  have  been 
in  the  charge  as  to  the  amount#the  plaintiff 
would  be  entitled  to  recover  in  the  event  the  de- 
fendant was  found  liable,  it  is  evident,  from  the 
amount  of  the  verdict,  that  no  harm  was  there- 
by done  the  defendant.  The  charge,  as  a  whole, 
fully  and  fairly  covered  ail  the  points  at  issue, 
and  was  not  open  to  any  of  the  objections  made 
to  it  in  the  motion  for  a  new  trial  While  the 
evidence  was  conflicting,  that  for  the  plaintiff 
was  sufficient  to  authorize  the  verdict  returned 
in  his  favor,  and  the  judgment  overruling  the 
motion  is  affirmed. 

(Syllabus  by  the  Court.) 

Error  flrom  Superior  Court,  Johnson  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  J.  W.  Kelley  against  the  Wrights- 
ville &  Tennille  Railroad  Company.  Judg- 
ment for  pUintiff,  and  defendant  brings  error. 
Affirmed. 

Daley  A  Bussey,  for  plaintiff  in  error.  Fair- 
doth  &  Blount  and  James  K.  Hines,  for  de- 
fendant in  error. 


CANDLER,  J. 
concur. 


Affirmed.  All  the  Justices 


(119  Ga.  781) 
ATLANTA,  K.  ft  N.  RT.  CO.  v.  WILSON. 
(Supreme  Court  of  (Georgia.    Mandi  29,  190i.> 

UlilTATIONS  —  BBNBWAL    SUIT  —  ACHOR— DIS- 
MISSAL— JUBlSDIOTIOW—B»V»BSAL^ 

BEMrrrxTUB. 

1.  If  the  point  be  raised  by  special  demurrer^ 
the  plaintiff,  who  relies  on  the  privilege  of  re- 
newal under  Civ.  Ck>de  1895,  f  8786,  to  escape 
the  bar  of  the  statute,  may  he  required  to  at- 
tach a  copy  of  the  petition  in  the  first  suit,  so 
that  the  court  may  determine,  as  matter  of  law, 
whether  it  was  for  the  same  cause  of  action  as 
the  second,  between  the  same  parties,  brought 
before  the  original  bar  had  attached,  and  in  a 
court  having  jurisdiction  of  the  subject-matter. 

2.  Civ.  Code  1895,  f  3786,  is  remedial,  and  to 
be  liberally  construed,  so  as  to  preserve  the 
right  to  renew  the  cause  of  action  set  out  in  a 
previous  suit  wherever  the  same  has  l>een  dis- 
posed of  on  any  ground  other  than  one  affecting 
the  merits. 

8.  A  suit  brought  in  a  court  having  Jurisdic- 
tion of  the  subject-matter  is  not  void,  and  when 
the  petition  therein  is  seasonably  served  oper^ 
ates  to  toll  the  statute. 

4.  A  suit  in  such  a  court  is  notice  of  the 
plaintiff's  intent  to  enforce  by  judicial  proceed- 
ings the  cause  of  action  therein  Indicated,  and 
is  effective  to  warn  the  defendant  to  preserve 
its  evidence  for  use  therein  or  In  a  renewal  suit. 

5.  Where  the  plaintiff  begins  an  action  in  a 
court  of  this  state  having  jurisdiction  of  the 
subject-matter,  and,  after  the  bar  of  the  stat- 
ute has  attached,  the  same  is  dismissed  because 
of  a  ruling  indicating  that  the  court  has  no  ju- 
risdiction of  the  person,  such  action  may  be  re- 
newed within  six  months  in  another  court  of 
this  state  having  jurisdiction  of  the  person  and 
the  subject-matter. 

6.  Where  there  is  a  plea  to  the  jurisdiction, 
which  is  overruled,  and  a  verdict  for  the  plain- 
tiff, which  is  reversed  by  the  Supreme  Court  on 
the  ground  of  error  in  reference  to  the  question 
of  jurisdiction,  the  receipt  of  the  remittitur  by 
the  clerk  of  the  lower  court  after  its  adjourn- 
ment or  during  recess  vacates  the  verdict  and 
judgment  in  favor  of  the  plaintiff  and  re-estab- 
lishes the  control  of  the  trial  court  over  die  case. 

7.  Thereafter,  and  before  the  remittitur  ill 
entered  dn  the  nfinutes,  the  plaintiff,  in  tern^ 
time  or  vacation,  may  dismiss  the  suit. 
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8. The  ^tltioQ  let  out  a  cause. of  action  in 
the  administratrix  under  the  Tennessee  statute, 
but  the  children  were  improperly  named  as 
baneficiariei,  and  direction  is  given  that  their 
names  be  stricken  as  such. 

(SjUabus  by  the  Court) 

BrroT  from  Olty  Ck>iirt  of  Atlanta;  H.  M. 
Reidt  Judge. 

Action  by  L.  M.  Wilson,  administratrix, 
against  the  Atlanta,  Knoxville  ft  Northern 
Railway  Company.  Judgment  for  plalntifl» 
and  defendant  brings  error.    Affirmed. 

See  41  8.  B.  099;  42  S.  E.  856. 

Mrs.  Wilson,  as  administratrix,  brought 
suit  under  the  Tennessee  statute  for  the 
homicide  of  her  husband,  which  she  alleged 
occurred  on  December  21,  1898.  Suit  was 
flled  in  Cobb  superior  court  September  28^ 
1890,  the  petition  ayerring  that  the  com- 
pany's principal  office  was  there  located. 
The  railway  company  filed  a  plea  to  the  Ju- 
risdiction, alleging  that  by  charter  its  resi- 
dence was  in  Fulton  county,  and  that  the 
courts  of  Cobb  county  had  no  Jurisdiction, 
the  homicide  not  having  occurred  there,  but 
in  Tennessee.  Thereupon  the  administratrix 
immediately  instituted  another  suit  for  the 
same  cause  of  action  in  the  city  court  of  At- 
lanta on  December  17,  1899.  To  this  suit 
the  railway  company  pleaded  in  abatement 
the  suit  pending  in  Cobb  county.  This  plea 
was  sustained  on  June  21,  1901.  The  Judg- 
ment was  affirmed  by  the  Supreme  Court 
April  3,  1902,  41  S.  E.  699.  It  does  not  ap- 
pear when  the  remittitur  was  flled  in  the  city 
court  of  Atlanta,  but  the  Judgment  of  the  Su- 
preme Court  was  made  the  Judgment  of  the 
lower  court  on  May  7,  1902.  In  the  mean- 
time the  plea  to  the  Jurisdiction  of  Cobb  su- 
perior court  had  been  overruled,  the  case 
there  tried  oo  its  merits,  resulting  in  a  ver- 
dict for  the  plaintiff,  and  a  motion  for  a  new 
trial  made,  which,  on  August  8,  1902,  was 
granted  by  the  Suprome  Court  (116  6a.  189, 
42  S.  Ew  356)  on  the  ground  that  the  lower 
court  had  comumltted  error  in  holding,  under 
the  evidence  offered,  that  the  superior  court 
of  Cobb  county  had  Jurisdiction  to  try  the 
case.  When  the  remittitur  granting  the  new 
trial  in  Cobb  county  was  received  does  not 
appear,  but  it  was  there  received  during  the 
recess  of  the  court;  and  after  it  was  there 
filed,  but  before  it  was  made  the  Judgment 
of  tlie  court,  the  plaintiff,  on  September  8, 
1902,  dismissed  the  suit  in  Cobb,  and  bought 
the  present  action  in  the  city  court  of  At- 
lanta on*  November  5,  1902.  The  defendant 
demurred  to  the  petition  on  the  grounds  (1) 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations;  (2)  because  there  is  no 
law  for  pleading  two  former  suits  which 
have  been  nonsuited,  dismissed,  or  discon- 
tinued, as  the  basis  of  a  renewal  suit;  (3)  be- 
cause the  former  suit  in  the  city  court  of  At- 
lanta was  not  nonsuited,  dismissed^  or  dis- 
continued within  the  meaning  of  the  statute^ 
but  was  finally  adjudicated  on  a  plea  consti- 
tuting a  food  defense  thereto;  (4)  because 


this  suit  was  dlq^sed  of  more  than  ,8ix 
months  prior  to  the  filing  of  the  present  suit; 
(5)  that,  it  having  been  adjudicated  that  the 
superior  court  of  Cobb  county  was  without 
Jurisdiction,  the  suit  there  filed  was  not  such 
a  former  suit  as  would  prevent  the  statute 
from  running.  There  were  also  special  de- 
murrers because  the  heirs  at  law  of  the 
plaintiff  were  set  out,  and  because  no  cause 
of  action  was  set  out  in  the  plaintiff  as  ad- 
ministratrix, such  right  having  been  alone  in 
the  widow.  The  court  overruled  the  demur- 
rer, and  the  plaintiff  excepted. 

Cited  for  plaintiff  in  error:  Williamson  v. 
Wardlaw^  46  Ga.  126;  Kimbro  &  Morgan  v. 
Virginia  &  T.  Air^Llne  Ry.  Co.,  56  Ga.  185; 
Gray  v.  Hodge,  50  Ga.  262;  Moss  v.  Keesler, 
60  Ga.  44;  Rountree  v.  Key,  71  Ga.  214;  Cox 
V.  B.  R.,  68  Ga.  446;  Mclver  v.  R.  'Co.,  110 
Ga.  228,  36  S.  E.  775;  Phipps  v.  Alford,  95 
Ga.  215,  22  8.  E.  152;  Hamilton  v.  Phenix 
Ins.  Co.,  Ill  Ga.  875,  36  S.  B.  900;  Carpenter 
V.  Ry.  Co.,  112  Ga.  152,  37  S.  Bw  186;  South- 
em  Ry.  Co.  V.  Goodrum,  115  Ga.  689,  42  S. 
E.  49;  HUl  v.  State,  115  Ga.  838,  42  8.  E. 
286;  McGlendon  v.  Hernando  Co.,  100  Ga.  219, 
28  S.  E.  152;  White  v.  Moss,  92  Ga.  244,  18 
8.  E.  18;  Colley  v.  Gate  City  Coflin  Co.,  92 
Ga.  669, 18  8.  E.  817;  Rumph  v.  Tmelove,  6G 
Ga.  482;  Gilmore  v.  Georgia  B.  &  Banking 
Co.,  93  Ga.  483,  21  8.  E.  50;  Knox  v.  State, 
113  Ga.  980,  39  8.  E.  330;  Brunswick  Grocery 
Co.  V.  Brunswick  &  W.  B,  Co.,  106  QtL.  270, 
32n  8.  E.  92,  71  Am.  St  Bep.  248;  Meador  v. 
Dollar  Sav.  Bank,  56  Ga.  605;  3  Coke,  275; 
Richards  v.  Maryland  Ins.  Co.,  8  Cranch,  84. 
3  L.  Ed.  496;  1  Lord  Raymond,  432;  Bagley  v. 
Stephens,  80  Ga.  786,  6  8.  E.  695;  Harrison  v. 
Walker,  1  Ga.  32;  Watson  v.  Jones,  13  Wall. 
679,  20  li.  Ed.  666;  Webb  v.  Ry.  Co.,  88  Tenn. 
128,  12  8.  W.  428;  League  v.  B.  B.,  91  Tena 
458,  19  8.  W.  430;  Railroad  v.  Bean,  94  Tenn. 
388,  29  8.  W.  370;  Adams  v.  Holden  (Iowa) 
82*  N.  W.  468;  Foote  v.  Pfeiffer,  70  Mich.  581, 
38  N.  W.  586;  Humphrey  v.  Carpenter,  39 
Minn.  115,  39  N.  W.  67. 

Cited  by  defendant  in  error:  Wilson  v. 
Atianta,  E.  &  N.  By.  Co.,  115  Ga.  171,  41  & 
E.  699;  Atlanta,  K.  &  N.  By.  Co.  v.  Wilson, 
116  Ga.  189,  42  8.  E  356;  Civ.  Code  1895,  S 
3786;  Bountree  v.  Key,  71  Ga.  214;  Cox  v. 
Berry,  13  Ga.  806;  Jordan  v.  Fairdoth,  27 
Ga.  372;  Hendrix  v.  Kellogg,  32  Ga.  435; 
Smith  V.  Bryan,  60  Ga.  628-631;  Grimes  v. 
Jones,  48  Ga.  862;  Mercer  ft  Co.  v.  Davidson, 
80  Ga.  495,  6  8.  B.  175;  Cohen  v.  Southern 
Exp.  Oo.,  58  Ga.  128;  Knox  v.  State,  113  Ga. 
929,  39  8.  a  380,  9  Lea,  841;  Webb  v.  East 
Tennessee,  V.  ft  G.  B.  Co.  (Tenn.)  12  8.  W. 
428. 

Smith,  Hammond  ft  Smith,  for  plaintiff  in 
error.  Hoke  Smith,  H.  C.  Peeples,  and  Clay 
ft  Blair,  for  defendant  in  error. 

LAMAB,  J.  (after  stating  the  foregoing 
facts).  Where,  to  prevent  the  bar  of  the 
statute  of  limitations,  the  plaintiff  relies  oo 
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tlie  privilege  of  renewal  within  six  months, 
conferred  by  CIt.  Ck)de  1895,  i  3786,  a  copy 
of  the  record  in  the  first  suit  should  be  at- 
tached, so  that  the  court  may  determine  as  a 
matter  of  law  whether  the  two  suits  were 
tor  the  same  cause  of  action  and  between 
the  same  parties.  The  court  should  have  be- 
fore it  the  petition,  rather  than  the  conclu- 
sions of  the  pleader  thereon,  for  the  further 
reason  that  it  should  be  in  position  to  deter- 
mine whether  the  first  suit  was  itself  brought 
within  the  statute,  and  in  a  court  having  Ju- 
risdiction of  the  subject-matter.  But  here 
there  was  no  special  demurrer  for  failure  to 
attach  such  exhibit  Bnough  appears  to  per- 
mit the  determination  of  the  question  as  to 
whether  the  present  suit  was  saved  by  the 
renewal  statute.  Ck>mpare  Glbbs  v.  Grane^ 
180  III.  101,  54  N.  E.  200.  The  plaintiff,  be- 
ing in  doubt  as  to  which  court  had  Jurisdic- 
tion, instituted  separate  suits  for  the  same 
cause  of  action  In  Ck>bb  and  Fulton  counties. 
If  either  or  both  were  effective  to  prevent 
the  running  of  the  statute  and  to  permit  the 
renewal  under  Civ.  Code  1895,  i  3786,  there 
is  nothing  in  our  law  calling  upon  her  to  elect 
on  which  she  would  rely  as  the  foundation 
for  the  right  The  railroad  company  insists 
that  it  was  ruled  in  Atlanta,  K.  &  N.B.  Co. 
V.  Wilson,  116  6a.  189,  42  S.  B.  356,  that  the 
superior  court  of  Cobb  county  had  no  Juris- 
diction. It  contends,  therefore,  that  the  suit 
was  void,  did  no^  arrest  the  running  of  the 
statute  of  limitations,  and  cannot  be  used  as 
a  basis  for  a  renewal  within  six  months  un- 
der Civ.  Code  1895,  i  3786.  It  relies  upon 
Williamson  v.  Wardlaw,  46  Ga.  126,  Ferguson 
V.  New  M.  Co.,  51  Ga.  609,  and  McClendon 
V.  Hernando  Co.,  100  Ga.  219,  28  S.  E.  152, 
that  suits  void  for  want  of  service;  Hamil- 
ton V.  Phenix  Co.,  Ill  Ga.  875,  36  S.  E.  960, 
Hill  V.  State,  115  Ga.  833,  42  S.  E.  286,  that 
a  void  application  for  a  certiorari;  Edwards 
V.  Boss,  58  Ga.  149,  that  a  v(^d  attachment} 
Moss  V.  Keesler,  60  Ga.  44,  that  a  suit  in  an- 
other state  or  in  the  United  States  court— 
cannot  ^e  relied  on  to  prevent  the  running  of 
the  statute^  nor  to  preserve  the  privilege  of 
renewal.  It  relies  particularly  upon  Gray  ▼. 
Hodge,  50  Ga.  262,  and  Moss  v.  Keesler,  60 
Ga.  44,  where  it  was  held  that  "a  suit  in  a 
court  having  no  Jurisdiction  is  no  suit  at  all, 
but  a  mere  nullity/'  and  cannot  be  the  foun- 
dati<m  for  the  right  of  renewal.  On  the  oth- 
er hand,  the  defendant  in  error  seeks  to  dif- 
ferentiate these  cases,  drawing  the  distinct 
tion  between  "void"  and  'Voidable"  suits; 
insisting  that  what  waa  said  in  Moss  v.  Kees- 
ler as  to  Jurisdiction  was  obiter,  and  that  the 
case  was  rightly  decided  on  the  ground  that 
a  suit  brought  in  the  United  States  court  is 
not  within  the  provisions  of  Civ.  Code  1895, 
I  3786.  She  also  insists  that  Gray  v.  Hodge 
was  rightly  decided  on  grounds  other  than 
that  relating  to  Jurisdiction,  as  the  renewal 
statute  could  not  be  used  to  save  a  case  bar- 
red by  the  limitations  act  of  1869;  that  the 
court  had  no  Jurisdiction  of  the  subject-mat- 


ter under  the  Constitution  of  1868,  the  conr 
sideratlon  of  the  debt  being  a  slave;  that  the 
Judgment  of  dismissal  of  the  first  suit  on  the 
ground  that  the  court  had  no  Jurisdiction 
was  conclusive  that  the  same  court,  for  the 
same  debt,  had  no  Jurisdiction  in  the  second, 
and  that  what  was  written  as  to  a  void  suit 
was  obiter.  She  also  relies  on  Bountree  v. 
Key,  71  Ga.  214,  where  the  petition  alleged 
that  the  courts  of  Telfair  county  had  Juris- 
diction, and  the  defendant  filed  a  plea  that 
he  resided  in  Macon  county.  Acquiescing  in- 
the  correctness  of  tills  plea,  the  plaintiff  fail- 
ed to  prosecute  his  action,  and  the  suit  was^ 
dismissed  after  the  bar  had  attached;  but 
within  six  months  it  was  renewed  in  Macon 
county,  where  the  defendant  then  resided^ 
and  this  court  held  that,  though  the  dismiss- 
al had  not  been  by  the  plaintiff,  it  might  be 
renewed  in  Macon  county,  saying  "that  this 
court  has  gone  to  great  lengths  in  permitting 
the  renewal  of  suits  within  six  months,  so  as 
not  to  be  barred,  if  the  original  suit  was  not 
barred,  so  as  to  extend  the  provisions  to  al- 
most any  case  where  the  suit  was  dismissed 
not  on  its  merits."  It  is  not  necessary  to  re- 
examine these  cases,  nor  to  determine  wheth- 
er there  is  any  real  conflict,  and,  if  so,  which 
line  of  authorities  is  to  be  followed;  for  here 
it  is  evi<^ent  that  the  suit  in  Cobb  county  can- 
not be  treated  as  void.  It  was  sufficiently 
valid  to  be  used  as  a  means  of  abating  the 
later  suit  brought  in  the  city  court  of  Atlan- 
ta. And  if  enough  of  a  former  suit  to  sus- 
tain a  plea  in  abatement,  it  was  enough  of  a 
suit  to  prevent  the  running  of  the  statute, 
and  to  form  a  stock  upon  which  the  renewal 
suit  might  be  grafted.  When  this  court  de- 
cided that  the  plea  in  abatement,  because  of 
the  pendency  of  the  former  suit  in  Cobb  coun- 
ty, was  well  founded  in  point  of  law  and 
fact,  it  was  necessarily  adjudicated,  in  view 
of  Civ.  Code  1895,  If  5094,  that  *the  first  ac- 
tion was  not  so  defective  that  a  recovery 
thereunder  could  not  possibly  be  had."  It 
was  not  absolutely  void;  the  court  had  Ju- 
risdiction of  the  subject-matter.  In  fact,  in 
passing  on  the  plea  in  abatement,  it  was  dis- 
tinctly recognized  that  the  suit  in  Cobb  coun- 
ty was  far  from  being  a  nullity;  for  it  was 
expressly  said  that  "the  defendant  has  surely 
been  called  upon  to  do  something  in  the  way 
of  defending  against  the  original  action.  If 
it  had  ignored  that  action,  it  would  not,  after 
a  Judgment  therein,  have  been  heard  to  say 
that  the  same  was  •ineffectual.* "  Wilson  v. 
Atlanta,  K.  &  N.  By.  Co.,  115  Ga.  183,  41  S. 
E.  705.  In  selecting  Cobb  county  as  the- 
venue  in  which  her  action  was  to  be  tried 
the  plaintiff  made  a  mistake^  but  was  not 
guilty  of  such  laches  as  to  warrant  the  de- 
fendant in  insisting  that  nothing  had  been 
'  done  to  interrupt  the  running  of  the  statute. 
Section  3786  of  the  Civil  Code  of  1895  was. 
intended  to  afford  relief  from  such  mistakes, 
accidents,  and  errors.  If  the  plaintiff  had 
brought  her  suit  properly,  there  would  have 
be<»9  no  occasion  to  discontinue.    When  the 
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for  discontlniiance  appeared,  or  was 
determined  by  the  coi]Q:t,  the  statute  allows  a 
renewal  for  the  very  purpose  of  avoiding  the 
result  of  the  error.  The  mistake  cannot, 
then,  be  relied  on  to  prevent  the  right  to  re- 
new. Unless  the  case  is  an  absolute  nullity, 
the  defective  or  improper  suit  may  be  used 
to  nurse  the  cause  of  action  into  full  life  in 
the  proper  form  and  forum.  The  acts  of  1847 
and  1856  (Civ.  Code,  S  3786)  are  remedial. 
The  decisions  of  this  court  to  that  effect  in 
Gordon  v.  McGauley,  73  6a.  669,  Cox  v.  Ber- 
ry, 13  Ga.  306,  and  Rountree  v.  Key,  71  Ga. 
214^  are  in  accord  with  the  decisions  of  courts 
In  other  states  under  similar  statutes.  In 
Coffin  V.  Cottle,  16  Pick.  385,  Chief  Justice 
Shaw  said:  "This  is  a  remedial  statute, 
•  •  •  and  should  have  such  construction 
as  will  best  carry  into  effect  the  intent  of 
the  Legislature.  This  statute  is  founded  on 
the  presumption  that,  if  a  creditor  had  per- 
mitted his  debt  to  remain  a  certain  length  of 
time  without  any  attempt  to  enforce  it,  or  to 
revive  and  perpetuate  the  evidence  of  it,  it 
is  paid  or  otherwise  discharged.  •  •  • 
But  this  presumption  does  not  arise  if  the 
creditor  resorts  to  legal  diligence  to  recover 
his  debt  within  the  time  limited;  and  the  pro- 
viso follows  this  obvious  consideration,  and 
declares  that,  where  the  plaintiff  has  been 
defeated  by  some  matter  not  affecting  the 
merits,  some  defect  or  informality  which  he 
can  remedy  or  avoid  by  new  process,  the 
statute  shall  not  prevent  him  from  doing  so, 
provided  he  follows  it  promptly,  by  a  suit 
within  a  year."  In  Smith  v.  McNeal,  109  U. 
S.  430,  3  Sup.  Ct  321,  27  L.  £d.  986,  in  dis- 
cussing what  would  be  such  laches,  the  court 
said:  ''Cases  might  be  supposed,  perhaps, 
where  the  want  of  Jurisdiction  in  the  court 
was  80  clear  that  the  bringing  of  a  suit  there- 
in would  show  such  gross  negligence  and  in- 
difference as  to  cut  the  party  off  from  the 
benefit  of  the  saving  statute;  as,  if  an  ac- 
tion in  ejectment  should  be  brought  in  a 
court  of  admiralty,  or  a  bill  in  equity  should 
be  filed  before  a  Justice  of  the  peace."  In 
IJttie  Rock  V.  Manees,  49  Ark.  248,  4  S.  W. 
778,  4  Am.  St.  Rep.  45,  it  appeared  that  a  suit 
was  brought  in  a  Justice's  court  for  injury  to 
personal  property,  the  damages  being  laid  at 
$125.  On  appeal  the  Judgment  was  reversed 
on  the  ground  that  in  that  particular  class  of 
cases  a  Justice's  court  had  no  Jurisdiction 
where  the  amount  in  controversy  was  more 
than  $100,  but  the  court  said  that  the  renew- 
al act  "was  intended  to  secure  that  class  of 
suitors  ftom  loss,  who,  from  causes  incident 
to  the  administration  of  the  law,  are  compel- 
led to  abandon  their  present  action,  whether 
by  their  own  act  or  the  act  of  the  court,  when 
either  would  leave  them  a  cause  of  action  yet 
undetermined  by  giving  them  a  reasonable 
time  within  which  to  renew.  •  •  •  The  rem- 
edy was  evidently  intended  to  be  coextensive 
with  the  evil."  The  plaintiff  was  therefore 
allowed  to  maintain  its  renewed  suit  In 
Weathersly  v.  Weathersly,  81  Miss.  662,  a 
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Judgment  was  reversed  In  the  Supreme  Court 
for  want  of  Jurisdiction  in  the  trial  court,  but 
the  plaintiff  was  allowed  to  maintain  the  re- 
newal suit  To  the  same  effect  is  Woods  v. 
Houghton,  1  Gray,  580.  In  Cox  v.  B.  T.,  V. 
&  G.  R.  Co.,  68  Ga.  446,  and  Constitution 
Pub.  Co.  V.  De  Laughter,  95  Ga.  18,  21  S.  E. 
1000,  it  was  held  that  a  suit  begun  in  the 
United  States  court  in  Georgia  could  not  be 
used  as  a  basis  of  a  renewal  in  a  state  court 
In  other  Jurisdictions,  on  cogent  reasoning, 
the  opposite  view  is  taken.  Yet  their  rulings 
are  of  'value  In  so  far  as  they  discuss  the  ef- 
fect of  a  want  of  Jurisdiction  in  the  United 
States  court,  when  the  suit  therein  is  relied 
on  to  support  the  new  action.  In  Pittsburgh 
R.  Co.  V.  Bemis,  64  Ohio  St  26,  59  N.  B.  745, 
it  appeared  that  Bemis  brought  suit  against 
the  Pittsburgh  Railroad  Company  and  the 
Wagner  Palace  Car  Company,  in  the  United 
States  Circuit  Court  for  false  imprisonment. 
The  Wagner  Company  demurred,  and  was 
dismissed.  Later,  and  after  the  bar,  the 
plaintiff's  case  against  the  remaining  defend- 
ant was  dismissed  for  want  of  Jurisdiction. 
He  renewed  in  the  superior  court  of  Cincin 
nati,  and  the  court  held  that  the  first  pro- 
ceeding was  the  commencement  of  an  action; 
that  he  failed  otherwise  than  upon  the  mer- 
its, and  was  entitled  to  commence  a  new  ac- 
tion within  one  year,  saying  that  "in  no  text- 
book and  in  no  reported  case  cited  save 
Sweet  V.  Electric  Light  Co.,  97  Tenn.  252,  36 
S.  W.  1090,  is  there  any  statement  or  intima- 
tion that  the  question  of  the  Jurisdiction  of 
the  court  has  any  potency  whatever  in  deter- 
mining what  is  and  what  is  not  an  action. 

•  •  •  It  must  be  conceded  that  the  weight 
of  authority  supports  the  proposition,  as  a 
general  rule,  that  a  dismissal  of  a  former 
suit  for  want  of  Jurisdiction  in  the  court  in 
which  it  was  brought  is  such  a  failure  as 
will  not  constitute  a  bar  to  another  action 

•  •  •  Questions  of  Jurisdiction  are  often 
of  the  very  nicest  which  lawyers  have  to  de- 
termine for  their  clients  and  courts  to  de- 
cide for  litigants.  •  •  •  It  is  clearly  un- 
reasonable to  compare  the  mistake  in  the 
present  case  as  akin  to  the  bringing  of  such 
a  case  before  a  Justice  of  the  peace  or  a  may- 
or. It  is  quite  apparent  that  the  intention 
was  to  secure  that  class  of  suitors  from  loss 
who,  without  laches  or  fault  but  from  causes 
incident  to  the  administration  of  the  law, 
are  compelled  to  abandon  a  present  action 
without  a  determination  of  its  merits,  and 
give  to  such  without  distinction  an  opportu- 
nity in  reasonable  time  within  the  statute  to 
renew  such  action."  Justice  Gray,  in  Mc- 
Cormlck  v.  Eliot  (C.  C.)  43  Fed.  472,  said 
that  "a  plaintiff  may  bring  a  new  action 

•  •  •  even  if  the  first  action  Is  dismissed 
for  want  of  Jurisdiction  of  the  court  in  which 
it  was  brought.  And  it  has  been  so  held  by 
Mr.  Justice  Clifford  and  Judge  Lowell  in 
Caldwell  v.  Harding,  1  Lowell,  326  [Fed.  Cas. 
No.  2,302]."  He  therefore  ruled  that  where 
a  suit  was  brought  in  the  superior  court  of 
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Hassachusetts,  and,  after  the  bar  of  the  stat- 
ute, waa  reversed.  It  might  be  renewed  in 
the  United  States  Circuit  Court  within  a 
year.  *£he  decision  in  Atlanta,  K.  &  N.  Ry. 
Co.  y.  Wilson,  116  Ga.  180,  42  S.  B.  356,  set 
aside  the  verdict  because  of  the  erroneous 
charge  of  the  court  on  the  subject  of  the  le- 
gal residence  of  the  company.  As  the  ques- 
tion of  Jurisdiction  depended  upon  questions 
of  fact  the  effect  of  the  ruling  was  not 
to  dismiss  the  case,  but  to  leave  it  still  pend- 
ing in  Cobb  county.  But  upon  the  return  of 
the  mandate  the  verdict  and  Judgment  in  fa- 
vor of  the  plaintiff  ceased  to  be  longer  of 
force.  Good  practice  requires  that  the  remitti- 
tur should  be  entered  upon  the  minutes  of  the 
trial  court,  but  such  entry  is  not  necessary  to 
restore  its  Jurisdiction  and  control  over  the 
case.  As  soon  as  the  remittitur  is  received 
by  the  clerk,  the  case  should  again  be  docket- 
xHl.  The  reversal  vacates  the  Judgment  be- 
low, and  after  the  remittitur  has  been  so  re- 
ceived the  plaintiff  in  term  time  or  vacation 
may  dismiss  her  suit.  Compare  Knox  v. 
State,  113  Ga.  929,  39  S.  B.  330;  Wiggins  v. 
Tyson,  112  Ga.  745,  38  S.  B.  86;  Lyon  v.  Ly- 
on, 103  Ga.  747,  30  S.  B.  575;  Folmar  v.  Fol- 
mar,  71  Ala.  136  (2);  Dryden  v.  Wyllls,  53 
Iowa,  391.  5  N.  W.  518;  Cox  v.  Prultt,  25 
Ind.  90.  The  petition  set  out  a  cause  of  ac- 
tion. The  suit  under  the  Tennessee  statute 
was  maintainable  by  the  administratrix,  and 
the  genera]  demurrer  was  properly  overruled. 
Id  Atlanta,  K.  &  N.  Ry.  Co.  v.  Smith,  119  Ga. 
6G7, 46  S.  B.  853,  it  was  held  that,  there  being 
a  widow,  it  was  Improper  to  set  out  the 
names  of  the  children  as  beneficiaries,  and 
direction  is  given  that  this  ground  of  the 
spedal  demurrer  be  sustained,  and  that  the 
names  of  the  children  be  stricken  as  benefi- 
ciaries. 

Judgment  afllrmed,  with  direction.    All  the 
.Tastlces  concurring. 


(lis  Ga.  746) 

BLACK  V.  STATE, 
(Supreme  Court  of  Georgia.    March  29,  1904.) 

RAFB— IMPEACHMENT  OF  WrrNBSS— LEWDNESS— 
IN8TBUCTI0N8— EVIDENCE. 

1.  A  woman  sworn  as  a  witness  to  prove  a 
rape  alleged  to  have  been  committed  upon  her 
may  be  impeached  by  proof  of  bad  repute  as  to 
lewdness,  but  not  by  evidence  of  specific  acts 
of  unchastity. 

2.  Nor  was  the  withdrawal  by  the  court  of  the 
woman's  denials  of  specific  acts  of  lewdness 
hurtful  to  the  plaintiff  in  error. 

3.  While  the  oft-repeated  observation  of  Lord 
Hale  as  to  rape  cases'  is  entirely  proper  by  way 
of  argument  to  the  jury,  it  is  not  a  fitting 
charge  by  the  court. 

4.  While  the  court  erred  in  charging  as  an 
abstract  proposition :  "If.  however,  a  female 
vieJds  because  she  is  forced  by  fear  of  death  or 
by  duress,  the  intercourse,  under  such  circum- 
stances, would  be  Sfminst  her  will,  and  the  of- 
fense would  be  rape" — there  being  no  evidence 
to  justify  such  charge — the  case  was  sufficiently 
made  out  by  evidence  of  actual  force,  and  this 

1  1.  8M  Rape,  vol.  42,  Cent  Dig.  BS  66,  88. 


error  waa  not  repeated  In  subseQuent  charges 
as  to  the  use  of  force. 

6.  The  court  correctly  charged  the  jury  as  to 
the  effect  which  evidence  of  lewdness  on  the 
part  of  the  woman  might  have,  both  as  to  her 
credibility  and  as  to  the  probability  of  her  yield- 
ing. 

6.  The  court  committed  no  harmful  error  in 
charging  or  in  refusing  to  charge,  and  the  jury 
having  found  the  defendant  gvulty,  upon  suffi- 
cient evidence,  and  the  trial  judge  having  ap- 
proved their  finding,  this  court  will  not  inter- 
fere. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court*  Richmond 
County;  W.  T.  Gary,  Judge. 

Newman  Black  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

A.  L.  Franklin,  Austin  Branch,  and  Geo. 
T«  Jackson,  for  plaintiff  in  error.  J.  S.  Reyn- 
olds, Sol.  Gen.,  and  Jno.  C.  Hart,  Atty.  Gen., 
for  the  State. 

TURNER,  J.  The  plaintiff  in  error  was 
tried  in  the  superior  court  of  Richmond  coun- 
ty upon  an  indictment  charging  him  with 
the  crime  of  rape.  The  Jury  found  him 
guilty,  with  a  recommendation  of  mercy,  and 
he  was  by  the  trial  judge  sentenced  to  Im- 
prisonment in  the  penitentiary  for  a  term  of 
three  years.  He  made  a  motion  for  a  new 
trial  on  various  grounds,  which  being  over- 
ruled, he  sued  out  a  bill  of  exceptions  to 
this  court 

The  offense  was  alleged  to  have  been  com- 
mitted upon  one  Lucy  Wood.  According  to 
her  story,  she  was  a  country  girl,  about  IS 
years  old,  and  went  to  the  city  of  Augusta 
in  search  of  employment  at  the  factories. 
On  the  night  of  the  3d  of  August,  1003,  she 
went  accompanied  by  the  woman  with 
whom  she  twarded,  to  a  ball  which  was  bad 
at  a  place  in  that  city  called  the  "Platz," 
and  there  got  acquainted  with  the  prisoner. 
At  a  late  hour  of  the  night  her  female  friend 
having  left  her  at  that  place,  she  accepted 
the  company  of  the  prisoner,  who  undertook 
to  guide  her  to  the  house  at  which  she  stayed. 
They  started  off  in  a  direction  different  from 
that  from  which  she  had  come  to  the  ball, 
but  the  prisoner  assured  her  that  he  knew  a 
nearer  route.  He  took  her  along  a  path 
which  led  to  a  lonely  place,  beyond  police 
protection,  where  there  was  a  street  rail- 
road track,  and  there  made  to  her  Improper 
proposals.  She  repelled  his  overtures,  but 
he  pulled  her  down  in  spite  of  all  the  resist- 
ance she  could  make.  She  made  outcry,  and 
a  colored  man  approached  and  made  known 
his  presence,  but  was  warned  by  the  prisoner 
to  leave,  which  he  did.  The  prisoner  then 
took  her  a  short  distance  further,  when  he 
renewed  his  effort  to  have  intercourse  with 
her,  dragging  her  down  the  side  of  the  rail- 
road into  a  ditch,  despite  her  protests  and 
resistance.  She  called  for  help,  and  attract- 
ed the  attention  of  three  colored  persons  who 
lived  in  the  vicinity,  and  also  of  Stephen 
McCoy,  a  white  man,  and  Sol  Jones,  a  colored 
man,  who  were  watching  a  cornfield  some 
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four  or  flye  hundred  yards  awaj.  In  re- 
sponse to  her  cries,  they  came  near  to  the 
place  where  the  assault  upon  her  was  made; 
but,  before  they  could  interfere,  the  prisoner 
luid  acc(»npllshed  his  purpose,  notwithstand- 
ing she  continued  to  resist  him  as  best  she 
could.  Under  the  protection  of  McCoy  and 
Jones,  to  whom  she  related  what  had  oc- 
curred, she  returned  to  the  dty,  and  repeat- 
ed to  a  policeman  her  account  of  the  crime, 
and  caused  the  prisoner  to  be  arrested.  Both 
McCoy  and  Jones,  who  were  called  as  wit- 
nesses In  behalf  of  the  staie,  confirmed  the 
testimony  of  Lucy  Wood  as  to  what  took 
place  after  they  appeared  on  the  scene,  and 
as  to  the  subsequent  arrest  of  the  prisoner; 
and  th^  testified  with  some  detail  as  to  the 
woman*8  pleadings  and  outcries  while  the 
prisoner  was  violating  her  person;  that  her 
clothes  seemed  to  be  torn,  and  that  she  was 
apparently  offering  all  the  resistance  she 
could. 

1«  On  the  trial  the  defendant  offered  J.  T. 
Amerson  as  a  witness  to  proye  that  he  had 
had  connection  with  tbis  young  woman  on  a 
certain  occasion.  The  court  excluded  this 
evidence,  holding  that  her  lewdness  could  be 
shown  only  by  proof  of  general  bad  char- 
acter, and  not  by  specific  acts.  The  court  did 
not  err  in  this  ruling.  In  the  case  of  Camp 
V.  State,  8  Ga.  417,  which  was  a  case  of  as- 
sault with  Intent  to  rape,  this  court  held 
that  "evidence  that  the  person  charged  to 
have  heen  Injured  is  in  fact  a  common  pros- 
titute^ or  evidence  of  reputation  that  she  is 
a  woman  of  ill  fame,  may  be  submitted  to 
the  Jury  to  impeach  her  credibility  and  dis- 
proye  her  statement  that  the  attempt  was 
forcible , and  against  her  consent"  But  the 
court  added  (page  422):  ''It  seems  that  tes- 
timony of  specific  acts  of  lewdness  is  not 
admissible"— citing  Rex  v.  Clarke,  2  Stark. 
N.  P,  334;  Bex  v.  Barker,  8  Car.  &  P.  467; 
Bex  V.  Hodgson,  Buss.  A  B.  a  C.  211;  People 
V.  Abbot,  19  Wend.  192;  6  Car.  A  P.  562; 
Com.  y.  Murphy,  14  Mass.  387;  contra,  Com. 
V.  Moore,  8  Pick.  194.  There  are  many  other 
American  and  English  cases  which  seem  to 
hold  the  same  view,  though  there  are  some 
very  respectable  courts  which  have  held  the 
other  way.  See  28  Am.  &  Bug.  Bnc.  L.  (2d 
EcL)  871,  and  authorities  cited  in  notes  8 
and  4;  also  Hughes,  Cr.  L.  &  Proced.  S  337, 
and  cases  cited.  We  adopt  the  view  indi- 
cated in  the  Georgia  case  above  referred  to, 
because  it  seems  to  be  supported  by  the  great 
weight  of  authority,  and  appears  to  be  found- 
ed on  good  reason.  If  proof  of  specific  acts 
of  lewdness  were  admitted,  it  would  "not 
only  involve  a  multitude  of  collateral  issues, 
but  an  inquiry  into  matters  as  to  which  the 
prosecutrix  might  be  wholly  unprepared,  and 
so  work  great  injustice."  Shirley's  Leading 
Cr.  Cas.  •57,  citing  Beg.  v.  Biley,  18  Q.  B. 
Div.  481,  Many  of  the  text-books  on  crim- 
inal law  are  to  the  same  effect.  These  au- 
thorities relate  to  acts  of  lewdness  commit- 
ted with  persons  other  tban  the  prisoner. 


There  are  many  cases  holding  that  the  injur- 
ed woman  may  be  examined  as  to  previous 
acts  of  this  character  with  the  defendant,  on 
the  hypothesis  that  acts  bf  lewdness  commit- 
ted with  him  prior  to  the  alleged  assault  tend 
strongly  to  show  that  she  was  hot  in  fact 
forcibly  violated  on  the  particular  occasion 
under  investigation.  The  rule  relating  to 
the  admission  of  evidence  of  this  nature  is 
thus  stated  in  8  6r.  Sv.  (16th  Ed.)  §  214: 
"The  character  of  the  prosecutrix  for  chas- 
tity may  also  be  impeached;  but  this  must 
be  done  by  general  evidence  of  her  reputa- 
tion in  that  respect,  and  not  by  evidence  of 
particular  instances  of  unchastity.  Nor  can 
she  be  interrogated  as  to  a  criminal  connec- 
tion with  any  other  person,  except  as  to  her 
previous  intercourse  with  the  prisoner  him- 
self; nor  is  such  evidence  of  other  instances 
admissible.'* 

2.  When,  in  the  present  case,  the  woman 
alleged  to  have  been  wronged  was  upon  the 
stand,  she  was  interrogated  as  to  specific 
acts  of  lewdness  committed  with  Amerson 
and  other  men,  but  denied  that  she  had  ever 
had  criminal  intercourse  with  any  of  them. 
Counsel  for  the  defendant  insisted  that  the 
proffered  testimony  of  Amerson  was  ad- 
missible for  the  purpose  of  discrediting  or 
Impeaching  her  as  a  viritness,  if  not  admissi- 
ble for  any  other  purpose.  Thereupon  the 
court  withdrew  from  the  jury  her  testimony 
as  to  this  matter,  stating  that  he  would  ex- 
clude from  the  consideration  of  the  Jury  all 
testimony  relative  to  specific  a\!ts  of  lewd- 
ness. This  action  on  the  part  of  the  court 
is  assigned  as  error  in  one  of  the  grounds  of 
the  motion  tor  a  new  trial.  We  do  not  think 
a  witness  can  be  impeached  by  proof  of  inad- 
missible matters,  merely  because  the  witness 
has  denied  these  matters;  and  we  according- 
ly hold  that  the  withdrawal  of  the  testimony 
of  Lucy  Wood,  in  which  she  denied  having 
had  improper  relations  with  other  men  than 
the  prisoner,  was  not  error  as  to  the  prison- 
er, and  that  the  trial  Judge  rightly  excluded 
the  testimony  offered  of  specific  acts  of  lewd- 
ness. 

3.  The  defendant  also,  by  his  counsel,  ask- 
ed the  court  to  charge  the  well-known  say- 
ing of  Lord  Hale  that  the  crime  of  rape  is 
one  which  is  "easily  charged,  hard  to  prove, 
and  harder  still  to  be  defended  by  the  ac- 
cused, be  he  ever  so  innocent"  And  to  this 
saying  the  defendant  added  some  words, 
equally  strong  and  potent,  to  a  similar  effect. 
This  admonition  is  proper  for  the  court  be- 
low always  to  bear  in  mind  on  the  trial  of 
a  rape  case,  and  also  for  this  court  to  con- 
sider, and  it  was  a  proper  matter  of  argu- 
ment before  the  Jury,  hut  it  should  not  have 
been  given  in  charge  by  the  comrt  In  the^ 
case  of  Crump  v.  Ck)m.,  in  the  Supreme  Court' 
of  Appeals  of  Vh-ginia,  23  S.  B.  700,  that 
court  held  that  such  an  instruction  to  a  Jury 
in  a  rape  case  was  irrelevant  and  without 
application,  saying,  in  this  connection;  "The 
oft-repeated  observation  of  Lord  Hale,  whicjti 
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tt  was  here  attempted  to  put  In  the  form  of 
an  instruction,  wag  entirely  proper  by  way 
of  argument  to  the  Jury,  but  not  as  an  inde- 
pendent instruction."  We  concur  in  this 
view,  and  hold  ttiat  the  refusal  to  charge  as 
requested  in  the  present  case  was  not  ground 
for  a  new  trial. 

4.  In  the  motion  for  a  new  trial  the  plain- 
tifE  in  error  complained  that  the  court  erred 
in  charging  as  follows:  "If,  however^  a  fe- 
male yields  because  she  la  forced  by  fear  of 
death  or  by  duress,  the  intercourse  under 
such  circumstances  would  be  against  her 
will,  and  the  offense  would  be  rape."  The 
assignment  of  error  made  upon  this  charge 
is  (1)  that  it  does  not  state  a  correct  prin- 
ciple of  law,  and  (2)  tliat  there  was  no  evi- 
dence before  the  court  upon  which  to  base 
such  a  charge.  An  examination  of  the  brief 
of  evidence  in  this  case  c^mvinces  us  that  this 
charge  should  not  have  been  given,  there  be- 
ing no  testimony  to  the  effect  that  she  yield- 
ed on  account  of  any  fear  of  death.  But  we 
have  concluded  that,  as  the  crime  was  suffi- 
ciently shown  to  have  been  committed  by 
force,  this  erroneous  charge  does  not  require 
the  granting  of  a  new  trial.  See  McGruder 
V.  State,  83  Ga.  616, 10  8.  B.  281  (7).  It  is  al- 
so to  be  observed  that  in  a  subsequent  para- 
graph of  the  charge  the  court  instructed  the 
jury  as  follows:  "If  you  believe,  beyond  a 
reasonable  doubt;  that  that  intercourse  was 
had  against  her  will,  and  that  it  was  ac- 
complished by  force,  you  would  be  author- 
ized to  find  the  defendant  guilty  of  rape." 
This  latter  charge  did  not  contain  the  erro- 
neous matter.  The  court  further  instructed 
the  Jury:  ''It  must  appear  that  the  carnal 
knowledge  was  had  against  the  will  of  the 
woman,  and  was  accomplished  by  force.  It 
must  appear  that  the  female  offered  resist- 
ance to  the  sexual  act  The  defendant  must 
do  more  than  simply  importune;  he  must 
exercise  sufficient  force  to  overcome  the  will 
of  the  female."  This  charge  also  omitted  the 
objectionable  matter. 

5.  Another  complaint  made  in  the  motion 
for  a  new  trial  is  that  the  court  committed 
error  in  charging  the  Jury  as  follows:  *lt  is 
no  excuse  that  the  woman  be  lewd  or  im- 
chaste.  The  crime  of  rape  may  be  commit- 
ted on  the  most  abandoned  and  depraved 
strumpet  Yet  in  determining  whether  or 
not  the  intercourse  was  by  consent  or  against 
the  will  of  the  female,  the  Jury  should  take 
into  consideration  all  evidence  relating  to  the 
character  of  the  female  for  chastity  or  want 
of  chastity."  The  complaint  is  that  this 
charge  restricted  the  Jury  as  to  the  purposes 
for  which  they  could  consider  the  evidence 
tending  to  show  that  the  woman  alleged  to 

.  have  been  raped  was  lewd,  and  that  the  Judge 
should  have  instructed  the  jury  that  such  evi- 
dence could  be  considered  as  affecting  her 
genera]  credibility  as  a  witness.  It  is  to 
bo  noted  that  the  foregoing  charge  is  not  as- 
sailed for  what  It  says,  but  for  what  it  does 
not  say.    It  Is  a  sufficient  reply  to  this  com- 


plaint to  observe  that  the  court  elsewhere 
in  its  charge,  while  instructing  the  Jury  as 
to  the  law  on  the  subject  of  impeachment  of 
witnesses,  expressly  informed  them  that  one 
"mode  of  impeachment  is  by  proof  of  gen- 
eral bad  character,  or  by  proof  of  lewdness"; 
and  also,  in  another  paragraph  of  the  charge, 
instructed  the  Jury  that  among  other  perti- 
nent matters  to  be  determined  by  them,  was 
the  question  "whether  or  not  the  female  was 
a  woman  of  good  character  as  to  chastity.*' 

6.  In  the  motion  for  a  new  trial  there  is 
also  a  general  assignment  that  the  verdict  is 
contrary  to  the  evidence  and  without  evi- 
dence to  sup];>ort  it  In  considering  tliis 
ground  of  the  motion,  it  is  to  be  stated  that 
there  was  evidence  in  the  case  tending  to 
show  that  the  woman  alleged  to  have  been 
injured  was  of  doubtful  purity.  While  this 
element  of  the  case  was  calculated  to  great- 
ly weaken  her  testimony,  the  Jury  had  a  right 
to  give  to  it  whatever  weight  they  saw  fit 
Just  as  they  had  the  right  to  attach  whatever 
credit  they  saw  fit  to  the  statement  of  the 
defendant  in  denial  of  the  charge  brought 
against  him.  Moreover,  it  is  to  be  borne  in 
mind  that  the  testimony  of  this  woman  was 
not  unsupported.  She  was  strongly  corrob- 
orated by  the  witnesses  Stephen  McCoy  and 
Sol.  Jones,  who  had  been  attracted  by  her 
cries,  while  they  were  at  a  comlield  a  con- 
siderable distance  from  the  scene  of  the 
crime,  and  arrived  there  before  the  prisoner 
had  made  his  departure,  though  too  late  to 
render  her  assistance  in  repelling  his  assault 
upon  her.  Even  where,  in  cases  of  this  char- 
acter, the  evidence  has  not  been  altogether 
satisfactory  to  this  court  it  has  upheld  con- 
victions. In  the  case  of  Paschal  v.  States 
89  Ga.  803, 15  8.  E.  322,  wherein  the  accused 
was  indicted  for  an  assault  with  intent  to 
rape,  this  court  held:  "The  evidence,  thoui^ 
not  altogether  satisfactory,  warranted  the 
verdict;  and,  as  the  presiding  Judge  approved 
the  finding  by  denying  the  motion  for  a  new 
trial,  the  Judgment  is  affirmed."  In  Jackson 
V.  State,  91  Ga.  323,  18  S.  B.  132  (4),  44  Am. 
St.  Rep.  25,  which  was  also  a  case  of  assault 
with  intent  to  rape,  this  court  said:  "The 
evidence  was  barely  sufficient  to  uphold  the 
verdict  It  made  a  case  on  which  the  Jnry 
might  well  have  doubted  whether  the  ac- 
cused intended  to  ravish,  but  the  verdict  neg- 
atives the  existence  of  any  reasonable  doubt 
and  the  trial  Judge  was  satisfied  with  the 
finding."  And  in  the  case  of  Tolbert  v. 
State,  93  Ga.  158^  20  S.  B.  40,  this  court  de- 
clined to  set  aside  a  conviction  of  the  ao- 
cused  for  the  offense  of  assault  with  intent 
to  rape^  saying:  "In  view  of  the  evidence^ 
there  Is  ground  for  grave  apprehension  that 
the  little  girl  who  was  assaulted  may  have 
been  mistaken  in  identifying  the  accused  as 
the  guilty  person;  but  this  was  a  question 
for  the  Jury,  and,  the  trial  Judge  having 
approved  the  finding,  this  court  is  constrained 
by  law  to  recognize  the  doubt  as  having  been 
rightly  solved  against  the  prisoner."    We  also 
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recognize  the  decMve  authority  of  the  jury 
In  this  case,  and  that  of  the  trial  Judxe»  who 
was  primarily  inyested  with  the  power  to 
review  the  finding  of  the  Jury. 

We  find  no  harmful  error  in  the  refusals 
oiP  the  court  to  charge  as  requested,  nor  in 
any  of  the  charges  complained  of^  or  omis- 
sions to  charge.  The  general  charge  given 
by  the  court  sofflclently  covered  the  issues 
in  the  case. 

Judgment  aflLrmed.  All  the  Justices  con- 
curring. 


<^  8.  C.  832) 

NICHOLS  et  aL  ▼.  MONTGOMERY  «t  aL 

(Supreme  Oonrt  of  South  Carolina.    March  29, 

19(^.) 

PLEADIIVO— C03CPLAI1«T» 

1.  In  determining  whether  a  complaint  states 
a  cause  of  action,  the  exhibits  cannot  be  consid- 
ered. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County;  Townsend,  Judge. 

Action  by  Nichols  &  McGhee  against  W. 
J.  Montgomery,  W.  H.  Cross,  and  £1.  C.  Ed- 
munds, trading  under  name  of  E.  C.  Ed- 
munds. From  order  overruling  demurrers, 
defendants  appeaL    Affirmed. 

Jos.  W.  Johnson  and  Walter  F.  Stack- 
bouse^  for  appellants.  J.  M.  Johnson  and 
Junius  H.  Evans,  for  respondents. 

GABY,  A.  J.  This  is  an  appeal  from  an 
order  overmling  demurrers  to  the  complaint 
on  the  ground  that  it  does  not  state  facts 
sufiElcient  to  constitute  a  cause  of  action.  In 
order  to  understand  clearly  the  questions 
presented  by  the  exceptions,  it  will  be  nec- 
essaxy  to  set  forth  a  copy  of  the  complaint 
and  of  Exhibit  A,  which  are  as  follows: 

Complaint;  ''(1)  That  at  the  times  herein- 
nfter  mentioned  the  plaintiffs,  A.  B.  Nichols 
and  W.  H.  McGhee,  were  co-partners  in 
trade^  conducting  a  tobacco  warehouse  at 
Nichols,  8.  Ct  under  the  firm  name  of  Nich- 
ols &  McGhee.  (2)  That  the  plaintiffs  are 
informed  and  believe  that  at  the  time  here- 
inafter mentioned,  to  wit,  during  the  to- 
bacco season  of  the  year  A.  D.  1889,  the  de- 
fendants, W.  J.  Montgomery,  W.  H.  Cross, 
and  E.  C.  Edmunds,  were  copartners  in  the 
purchase  and  sale  of  tobacco,  under  the  name 
and  style  of  EL  CL  Edmunds,  as  will  appear 
by  reference  to  the  contract,  a  copy  of  which 
is  hereto  annexed,  marked  'Exhibit  A.'  (3) 
That  from  July  27  to  October  80,  A.  D.  1889, 
to  wit,  during  the  tobacco  season  of  that 
year,  the  plaintiffs  above  named  sold  and 
deUvered  to  the  defendants,  to  wit,  to  the 
defendant  B.  O.  Edmunds,  for  the  use  and 
benefit  of  himself  and  his  codefendants,  W. 
J.  Montgomery  and  W.  H.  Gross,  under  the 
terms  of  their  said  contract,  the  following 
described  goods  and  chattels,  and  paid  the 
exchange,  and  rendered  the  services,  and  fur- 
nished the  ^tems  of  cash  at  the  time  and  for 
the  prices  hereinafter  qiecified— that  is  to 


say,  as  are  stated,  specified,  and  it^nized  in 
the  account  thereof  hereto  annexed  and 
marked  'Exhibit  B,'  as  a  part  of  this  com- 
plaint, to  which  all  necessary  reference  is 
craved,  on  which  account  all  proper  credits 
are  also  stated,  specified,  and  itemized;  that 
the  total  debts  on  said  account  amount  to 
110,908.44,  and  the  total  credits  thereon 
amount  to  |10,132.93,  leaving  a  balance  un- 
paid, past  due  and  owing  to  the  plaintiffs 
thereon,  of  the  sum  ,of  1775.51  by  the  defend- 
ants. (4)  That  the  plaintiffs,  before  the  com- 
mencement of  this  action,  made  frequent  de- 
mands upon  the  defendants  for  the  payment 
of  said  balance  of  $775.51,  and  the  same  was 
refused."  Exhibit  A:  'rrhe  State  of  South 
Carolina,  Marlon  County.  An  agreement  en- 
tered into  this  1st  day  of  October,  1889,  be- 
tween E.  C.  Edmunds,  as  the  party  of  the 
first  part,  and  W.  H.  Cross  and  W.  J.  Mont- 
gomery, as  parties  of  the  second  part;  wit- 
nesseth:  Whereas,  said  party  of  the  first 
part  is  engaged  in  the  business  of  buying 
tobacco  in  orders  on  the  Siarion,  Nichols  and 
Lumberton  markets,  and  the  money  to  pur- 
chase same  is  being  furnished  by  the  Mer- 
chants' and  Farmers'  Bank  of  Marion,  S.  C: 
Now,  in  consideration  that  said  parties  of 
the  second  part  shall  hold  harmless  said 
bank  from  any  loss  by  reason  of  said  pur- 
chases by  said  party  of  the  first  part,  he 
agrees  that  they  shall  receive  one-fourth  of 
the  profits  arising  from  said  business,  ex- 
poses of  conducting  said  business,  includ- 
ing interest  charges,  to  be  deducted  before 
there  is  any  division  of  profits.  The  business 
is  to  be  conducted  and  the  account  kept  in 
the  name  of  said  party  of  the  first  part,  a 
balance  sheet  to  be  rendered  monthly.  This 
agreement  is  to  cover  the  business  of  the 
present  season  and  continue  of  force  until 
dissolved  by  the  mutual  consent  of  the  par- 
ties hereto.  In  witness  whereof,  the  parties 
hereto  have  affixed  their  seals  the  day  and 
year  above  written.  [Signed]  E.  C.  Ed- 
munds. [Seal.]  [Signed]  W.  H.  Cross. 
[Seal.]  [Signed]  W.  J.  Montgomery.  [Seal.] 
Witness:    [Signed]  W.  P.  Stackhouse." 

It  will  not  be  necessary  to  set  out  a  copy 
of  the  other  exhibit,  as  it  simply  contains  a 
statement  of  accoxmt.  W.  J.  Montgomery 
and  W.  H.  Cross  demurred  jointly  and  E.  C. 
Edmunds  demurred  separately,  but  their 
grounds  are  the  same,  and  are  as  follows: 
''(1)  Because  it  appears  upon  the  face  of  the 
complaint  that  defendants  were  not  partners, 
and  therefore  could  not  be  sued  as  such.  (2> 
Because  it  appears  from  the  exhibit,  which 
forms  a  part  of  the  complaint,  that,  If  a  part- 
nership did  exist,  all  of  the  partnership  debts 
have  been  paid,  and  therefore  the  action  will 
not  lie.  (3)  It  appears  upon  the  face  of  the 
complaint  that  there  Is  a  misjoinder  of  par- 
ties defendant" 

If  the  complaint  is  alone  considered  in  de- 
termining whether  the  circuit  court  erred  in 
overruling  the  demurrers,  it  is  apparent  that 
there  was  no  error.     The  appellants,  how- 
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BYer,  bare  not  iMised  tiielr  grounds  of  de- 
murred upon  the  complaint  aIone»  but  also 
upon  the  exhibit  attached  to  it  The  case  of 
Oaye  ▼.  Gill,  68  S.  C.  256,  87  &  B.  817,  de- 
cides that  the  exhibits  cannot  be  considered 
in  detennlning  whether  the  complaint  states 
facts  BuQdent  to  constitute  a  cause  of  ac- 
tion. 

It  is  the  judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  be  affirmed* 


(68  S.  C.  2W) 

BOND  ▼.  OORBIN  et  aL 

(Supreme  Court  of  South  Carolina.    Mardi  24, 
1904.) 

DISMISSAL  or  Acnon— rAiLUBS  to  pbobsoutb 

— NOnOS— BXVIKW. 

1.  Where  the  first  case  on  the  trial  docket  is 
set  on  the  first  daj  of  jury  cases,  and,  when  it 
is  called,  plaintiff  is  absent,  and  in  the  after- 
noon is  also  absent,  and  again  when  called  the 
next  morning,  a  dismissal  for  failure  to  prose- 
cute is  proper. 

2.  Motion  to  dismiss  for  want  of  prosecution 
IB  properly  granted,  though  no  notloe  thereof 
was  given. 

3.  The  Supreme  Court  will  not  review  the 
facts  stated  in  affidavits  filed  on  a  motion  to 
rescind  an  order  dismissing  a  ease  for  want  of 
prosecution. 

Appeal  from  Common  Pleas  Chrcuit  Court 
of  Oconee  County;  Watts,  Judge. 

Action  by  J.  A.  Bond  against  W.  B.  F. 
Gorbin  and  J.  T.  McKlnney,  From  an  order 
dismissing  case  for  failure  of  plaintiff  to  a^ 
tend  and  prosecute,  plaintiff  appeals.  Af- 
firmed. 

J.  R.  Earle  and  Stribling  &  Hemdon,  for 
appellant    Jaynes  &  Shelor,  for  respondents. 

POPE,  0.  J.  This  action  in  the  court  of 
common  pleas  for  Oconee  county,  in  this 
state,  was  begun  May  li,  1900.  A  trial  was 
had  at  the  May,  1902,  term  of  court,  and  re- 
sulted in  a  mistrial.  Again  the  cause  was 
called  for  trial  at  the  November  term,  1903, 
when  the  following  circumstances  were 
brought  to  the  attention  of  his  honor  Rich- 
ard C.  Watts,  as  presiding  Judge:  That  this 
cause  was  at  the  head  of  the  docket,  being 
cause  No.  1  on  docket  No.  1.  That,  by  agree- 
ment of  counsel  on  both  sides,  it  was  fixed 
for  trial  on  Thursday  morning.  At  the  hour 
of  trial,  that  plaintiff  failed  to  appear.  That 
Mr.  J.  R.  Earle  had  written  plaintiff,  his 
client,  when  the  cause  would  be  called  for 
trial,  and  that  no  answer  had  been  received, 
although  the  plaintiff  lived  at  Pelzer,  in  An- 
derson county,  which  is  an  adjoining  county 
to  Oconee  county.  The  presiding  Judge  post- 
poned the  cause  until  8  o'clock  on  Thursday 
afternoon.  Again  the  plaintiff  failed  to  be 
in  attendance  upon  the  court.  That  the  de- 
fendants, with  their  witnesses,  were  present 
in  court,  and  demanded  a  trial.  The  pre- 
siding Judge   again   continued   the   further 
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hearing  until  Friday  morning;  stating  that, 
if  the  plaintiff  failed  to  appear,  he  would 
dismiss  the  cause  for  want  of  isrosecution  if 
the  defendants  still  demanded  a  trial.  That 
on  Friday  morning,  when  the  court  assem- 
bled, the  plaintiff  still  failed  to  appear,  but 
had  sent  this  telegram  to  his  attorney:  "To 
J.  R.  Earle,  Walhalla,  8.  C:  Will  come  to- 
morrow. Will  try  to  be  there  by  noon.  J. 
A.  Bond."  The  defendants  demanded  their 
dght  of  trial.  That  thereupon  the  presiding 
Judge  granted  the  following  order:  "Upon 
the  call  of  the  above-named  action  for  trial, 
and  the  defendants  announcing  themselves 
ready  for  trial,  and  the  plaintiff  not  being 
present,  now,  on  motion  of  Jaynes  &  Shelor, 
defendants*  attorneys,  it  is  ordered  that 
plaintiff  be,  and  is  hereby,  nonsuited."  In 
the  afternoon  of  that  day  (the  7th  day  of 
November,  1902)  the  plaintiff  appeared  in 
person,  and  thereafter  during  the  term  of 
court  a  motion  was  made  to  vacate  the  fore- 
going order,  and  affldayits  {Mto  and  con  were 
filed.  The  circuit  Judge  refused  the  motl<Mi. 
An  appeal  was  then  taken  from  the  order 
of  nonsuit,  as  well  as  from  the  order  refus- 
ing to  vacate  the  same,  on  these  grounds: 
"(1)  For  it  was  error  on  the  part  of  the  pre- 
siding Judge  to  order  complaint  dismissed 
and  a  nonsuit  entered  before  the  end  of 
the  term,  and  before  Jurors  were  dismissed, 
but  his  honor  should  have  ordered  that  the 
case  be  passed  over,  and  that  it  lose  its  place 
on  the  docket,  but  the  case  remain  on  the 
docket  at  least  until  the  Jurors  were  dis- 
missed; there  being  no  motion  to  continue 
the  case  beyond  the  term.  (2)  For  that  it 
was  error  on  the  part  of  the  presiding  Judge 
to  dismiss  the  complaint  and  order  a  non- 
suit for  want  of  prosecution,  no  notice  of 
such  motion  having  been  given  to  plaintiff. 
(3)  For  that  it  was  error  on  the  part  of  the 
presiding  Judge  to  hold  that  the  affldayits 
furnished  do  not  present  such  a  showing  as 
would  entitle  plaintiff  to  haye  the  order  re- 
scinded, and  to  order  and  adjudge  that  the 
motion  to  rescind  be  refused,  but  his  honor 
should  have  held  that,  under  the  affidavits 
furnished,  and  the  facts  stated  therein,  the 
order  dismissing  the  complaint  and  ordering 
a  nonsuit  should  be  rescinded.'* 

In  passing  upon  these  grounds  of  appeal, 
we  feel  that  it  is  our  duty  to  emphasize  what 
the  court  said  in  the  case  of  State  v.  Box,  66 
S.  C,  at  page  4M,  44  &  B.  970:  'Xhie  of 
the  strongest  criticisms  of  the  administrati<Hi 
of  the  law  relates  to  the  many  delays  of 
the  trial  of  the  cases.  Parties  in  the  criminal 
and  the  civil  courts  should  be  ready  to  try 
their  cases  promptly."  Every  man  is  held 
to  know  the  law.  This  November  term  of 
court  was  a  regular  term.  The  position  of 
this  case  was  the  first  on  the  docket  Coun- 
sel  on  both  sides  had  fixed  Thursday  morn- 
ing as  the  time  for  the  trial  of  this  cause 
Yet,  when  the  case  was  called,  the  plabitift 
is  not  there.  Delay  is  had  till  the  afternoon 
session  of  the  court    Still  he  is  absent    Od 
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iiYlday  morning  It  Is  called  for  trial,  and 
still  the  plaintiff  ia  'absent  The  circuit 
Judge  grants  a  nonsuit,  refusing  to  continue 
any  longer.  Was  this  error?  From  the  ear- 
liest adjudications  to  the  present  time,  this 
matter  Is  wisely  left  to  the  discretion,  of  the 
circuit  Judge.  Hort  t  Jones,  2  Bay,  440; 
Sheppard  v.  Lark,  2  Bailey,  576;  Hunter  y. 
Glenn,  1  Bailey,  544;  Ckx)k  y.  Ck)ttrell,  4 
Strob.  62;  Chalk  y.  McAlily,  11  Rich.  Law, 
153:  State  y.  Atkinson,  ,33  S.  C.  106,  11  S. 
E.  693;  and  many  other  cases,  concluding 
with  Hey  ward  y.  Mlddleton,  65  S.  0.  496,  48 
5.  B.  056.  We  can  see  nothing  in  the  con- 
duct of  the  circuit  Judge  in  this  matter  which 
was  erroneous.  The  first  exception  is  oyer- 
ruled. 

As  to  the  second  exception,  we  will  state 
that  there  was  no  necessity  for  giying  a 
notice  for  the  motion  to  dismiss  the  case  for 
want  of  prosecution.  The  case  was  regu- 
larly reached  on  the  docket  The  plaintiff 
was  not  ready  to  go  on.  Therefore  he  ought 
to  haye  been  dismissed.  This  exception  is 
oyerruled. 

Lastly  as  to  the  third  exception:  We  can- 
not pass  upon  the  sufficiency  of  the  facts 
deyeloped  by  the  affidayits.  This  is  a  law 
case.  This  court  cannot,  under  the  law,  can- 
yass  the  facts.  They  were  for  the  circuit 
court    This  exception  is  oyerruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(68  S.  O.  886) 

WADDELL  y.  WADDBLL  et  al. 

(Supreme  Court  of  South  Carolina.    March  29, 
1904.) 

wnJl^S—CONSTBUCmON— LEGACIES— €HABOB    ON 
LAND. 

1.  Testator's  will,  after  deyising  certain  lands, 
provided  that  it  shall  be  "distinctly  understood 
that  I  will  to  each  of  my  grandchildren  twenty 
dollars  to  be  paid  to  them  by  their  parents  when 
they  become  old  enough  to  know  the  worth  of 
money.  This  is  a  matter  of  trnst  and  loye  for 
my  grandchildren  of  coarse  the  money  to  come 
oat  of  my  landed  estate."  Held  to  carry  a  le^ 
acy  to  each  grandchild  living  at  testator's  deatn, 
and  to  be  a  charge  on  the  land  devised  to  each 
parent,  but  not  to  restrict  the  power  of  sale 
conferred,  subject  only  to  restraint  in  equity  in 
the  .event  of  an  attempted  breach  of  trust. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Purdy,  Judge. 

Action  by  David  Hoke  Waddell  against 
Bandell  T.  Waddell  and  others.  From  the 
decree,  defendant  James  Q.  McCarter  ap- 
peals.   Affirmed. 

Cothran,  Dean  &  Cothran,  for  appellant 
Haynsworth,  jr'arker  &  Patterson,  for  re- 
spondent. 

JONES,  J.  This  action  was  instituted  to 
compel  James  G.  McCarter  to  comply  with 
his  ugi'eement  to  purchase  a  certain  uact  of 
land,  and  involves  a  construction  of  the  will 
of  T.  hx  Waddell,    The  said  testator,  after 


devising  a  life  estate  in  65  acres  of  land,  de- 
vised the  remainder  to  his  children,  David 
Hoke,  Randell,  and  Mattie.  The  plaintiff, 
David  Hoke  Waddell,  has  acquired  at!  the 
interests  of  the  other  devisees,  and  contract- 
ed to  sell  the  land  to  the  defendant  James  6. 
McCarter;  but  he,  being  adyised  that  there 
was  some  doubt  about  the  title,  declined  to 
comply,  and  as  a  result  this  friendly  suh 
was  brought  in  order  to  haye  construed  the 
following  provision  in  said  will:  **I  wish  it 
to  be  distinctly  understood  that  I  will  to 
each  of  my  grandchildren  twenty  dollars  to 
be  paid  to  them  by  their  parents  when  they 
become  old  enough  to  know  the  worth  or 
money.  This  is  a  matter  of  trust  and  love 
for  my  grandchildren  of  course  the  mon^  to 
come  out  of  my  landed  estate.  Hoke  Ran- 
dell and  Biattie  care  for  their  own  children. 
Bight  here  I  wish  to  be  dlstinctiy  understood 
that  each  of  my  grandchildren  to  have  twoi- 
ty  dollars." 

The  cause  came  on  to  be  heard  before 
Judge  R.  O.  Purdy,  who  rendered  the  follow- 
ing decree:  *'The  question  presented  in  this 
case  is  whether,  under  the  will  of  T.  B. 
Waddell,  his  children,  David  Hoke  Waddell. 
Randell  T.  Waddell,  and  iklattle  T.  Cook, 
have  the  power  to  dispose  of  the  real  estate 
given  to  them  by  the  testator's  will.  These 
devisees  were  directed  by  the  will  to  pay  to 
each  of  their  respective  children  $2a  This 
was  declared  to  be  a  matter  of  trust  ami 
love,  the  money  to  come  out  of  his  landed  es- 
tate. It  appears  that  the  devisees  fully  in- 
tend to  carry  out  the  directions  of  the  will, 
and  they  admit  that  they  became  bound  by 
the  terms  of  this  direction.  But  the  ques- 
tion presented  to  me  is  whether  a  sale  made 
by  them  of  the  lands  given  them  will  be 
valid.  Some  question  might  be  raised  as  to 
whether  the  lauds  were  charged  with  the 
payment  of  this  money  to  the  grandchildren. 
But  even  if  this  constitutes  a  charge,  my 
opinion  is  that  the  devisees  have  the  power 
of  sale,  and  that  such  sale  will  release  the 
land  from  the  charge.  There  is  no  ground 
for  suspecting  that  the  devisees  Intend  any 
breach  of  trust,  but,  on  the  contrary,  they 
declare  their  purpose  to  carry  out  the  direc- 
tions of  the  testator,  and  he,  on  his  part,  de> 
clared  that  this  was  a  matter  of  trust  and 
confidence.  My  opinion,  therefore,  is,  and  it 
is  so  adjudged,  that  a  sale  made  by  David 
Hoke  Waddell  of  the  land  described  in  the 
complaint  will  carry  a  good  fee-simple  tltle.- 
free  from  all  charges  Imposed  by  the  will. 
It  is  therefore  ordered  that  Jas.  G.  McCarter 
do  comply  with  his  contract  as  set  forth  in 
the  ccmiplaint'* 

The  appellant,  McCarter,  alleges  error  In 
holding  that  a  sale  made  by  David  Hoke 
Waddell  will  carry  a  good  fee-simple  title 
free  from  all  charges  imposed  by  the  will, 
and  in  orderiug  specific  performance,  be- 
cause (a)  the  legacies  of  $20  to  each  of  the 
grandchildren  are  made  by  the  will  charges 
upon,  the  testator's  land;  (bVthat  graudchU- 
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dren  bom  after  the  death  of  the  testator  will 
be  entitled  to  said  legacy  of  |20  each. 

We  think  that  only  those  grandchildren 
who  were  In  esse  at  the  death  of  the  testator 
are  entitled  to  claim  the  legacy  '"when  they 
become  old  enough  to  know  the  worth  of 
money/'  The  language  of  the  will  Indicates 
this.  The  testator,  as  a  matter  of  trust  and 
love  for  his  grandchildren,  was  anxious  that 
each  of  them  should  recelye  $20;  showing 
that  he  had  in  mind  grandchildren  who  had 
inspired  his  trust  and  love.  Furthermore, 
the  period  of  payment  is  indefinite.  The 
general  rule  upon  this  subject  Is,  where 
there  is  a  fixed  period  when  the  distribution 
is  to  take  place,  as  when  the  legatees  shall 
arrive  at  the  age  of  21,  then  all  the  children 
bom  before  that  time  will  come  in,  and  such 
as  are  subsequently  bom  will  be  excluded; 
but,  where  there  is  an  indefinite  period  for 
distribution,  the  legacy  vests  at  the  death  of 
the  testator,  and  none  can  take  except  those 
in  esse  at  that  time.  Myers  v.  Myers,  2  Mc- 
Cord,  Eq.  256,  16  Am.  Dec.  648.  This  rule 
might  be  different  if,  as  matter  of  fact,  there 
were  no  grandchildren  in  esse  when  the  will 
speaks,  but  the  admitted  facts  in  this  case 
show  that  a  number  of  grandchildren  were 
living  at  the  death  of  the  testator.  It  is  al- 
leged in  the  complaint  and  admitted  that  all 
the  grandchildren  of  the  said  testator  who 
were  in  existence  at  the  time  of  his  death 
have  been  joined  as  parties  defendants  to 
this  action.  We  think,  further,  that  the  tes- 
tator meant  to  charge  the  land  devised  to 
each  parent  named  with  the  payment  of  the 
legacy  of  $20  to  each  of  the  children  of  such 
devisee.  The  legacy  was  made  payable  by 
the  parents,  and  each  parent  devisee  was  in 
this  matter  to  take  care  of  his  or  her  own 
children.  But  an  absolute  estate  had  been 
devised  to  each  devisee,  and  the  gift  to  the 
grandchildren  in  no  wise  affected  the  abso- 
lute power  of  the  sale  which  each  devisee 
had.  Indeed,  the  gift  being  of  money,  and 
the  land  being  referred  to  only  as  a  source 
of  pajrment,  it  is  perfectly  consistent  with 
the  trast  imposed  upon  the  devisees  to  pay 
these  legacies  that  they  have  unrestricted 
power  of  sale,  subject  only  to  restraint  by  a 
court  of  equi^  in  event  of  an  attempted  or 
proposed  breach  of  trust,  all  of  which  fea- 
tures are  eliminated  from  the  case  by  the 
unassalled  conclusions  of  the  circuit  court. 
We  agree,  therefore,  with  the  circuit  court, 
that  plaintiff  can  convey  a  good  fee-simple 
title,  free  from  all  charges  imposed  by  the 
will,  and  that  defendant  McOarter  should 
specifically  comply  with  his  contract  of  pur- 
chase. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

WOODS,  J.  (concurring).  I  concur  in  the 
view  that  the  legacies  were  limited  to  grand- 
children in  esse  at  the  death  of  the  testator. 
On  the  authority  of  Bank  v.  Gregg,  46  S.  O. 
169,  24  8.  B.  64,  I  think  the  legacies  were 


charges  on  the  land,  and  that  the  devisees 
could  not  make  a  title  free  from  this  charge^ 
The  grandchildren,  however,  were  parties  to 
the  cause,  and,  not  having  appealed,  are 
bound  by  the  circuit  decree.  For  this  rea* 
son,  I  concur  in  the  result. 


(68  S.  C.  260) 
EETGHIN  V.  BION  et  aL 
(Supreme  Court  of  South  Carolina.    March  24^ 
1904.) 

POWEBB— EXKCUTION— VALIDITT-^WILLS. 

1.  An  ezecution  of  a  power  under  a  will,  whidi 
Is  contrary  to  the  limitation  contained  therein, 
is  void. 

2.  Where  a  power  of  distribution  created  by 
will  is  void  because  executed  contrary  to  the 
limitation  contained  in  the  will  creating  it,  the 
property  passes  under  the  first  will. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;   Klugh,  Judge. 

Action  by  Thomas  H.  Ketchin,  as  executor 
of  the  will  of  Mary  0.  Rion,  against  Preston 
Rion  and  others.  From  decree  Margaret  H. 
Rion,  Floride  C.  Barron,  Holbrook  Rion,  Lu- 
cy Rion-Boozer,  Hannah  Rion- Williams,  Wil- 
lie O.  Rion,  Margaret  H.  Rion,  Jr.,  Ludle 
Rion,  Charles  H.  Barron,  Floride  C.  Barron» 
Jr.,  Jacob  T.  Barron,  Jr.,  Elizabeth  K.  Bar- 
ron, and  Jane  Fisher  Barron  appeal.  Modi- 
fied. 

Buchanan  &  Hannahan,  for  certain  appel- 
lants. A.  a  Douglass,  for  appellant  Mnk 
Barron  and  children. 

POPE,  O.  J.  Col.  James  H.  Rion,  of  Fair- 
field county,  in  this  state,  depai-ted  thie  life- 
on  the  12th  day  of  December,  1886.  He  left 
a  last  will  and  testament,  dated  the  let  day 
of  April,  1882.  In  this  last  will  and  testa- 
ment he  had  provided  for  his  daughter  Mrs. 
Kitty  Rion-McMaster.  By  a  codicil  to  his 
will,  dated  24th  October,  1888,  she  having 
died  during  his  lifetime,  he  declared  that  all 
provisions  in  his  will  for  said  daughter  are- 
revoked.  The  testator  nominated  his  wife, 
Mrs.  Mary  C.  Rion,  as  the  sole  executrix  of 
his  will  and  codicil,  who  after  his  death 
procured  said  will  and  codicil  to  be  admitted 
to  probate,  and  qualified  as  executrix.  Be- 
fore Mrs.  Rion,  as  executrix,  had  settled  the 
estate  of  her  deceased  husband,  she  died, 
leaving  her  last  will  and  testament,  in  which 
she  appointed  the  plaintiff  the  executor  of 
the  said  will.  She  attempted  in  her  will  to 
execute  the  power  she  had  under  her  hiiB- 
band's  will.  Thus  matters  were  in  confusion, 
as  will  be  made  to  api>ear  by  reference  to  the 
will  and  codicil  of  Ool.  Rion  as  well  as  the 
will  of  Mrs.  Rion.  We  have  thought  it  best 
to  reproduce  those  three  papers  herein,  by 
copies  thereof,  as  follows: 

"In  the  name  of  God.  Amen.  The  follow- 
ing is  my  last  will  and  testament: 

''Item  1.  I  give  and  devise  unto  Sally,  the 
wife  of  Preston  Rion,  and  her  children  all 
my  Ford  place.    Also  all  my  personal  prop- 
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«rty  upon  my  said  Ford  place  and  Preston 
*Ford'  place.  Also  all  the  bonds,  mortgages 
and  debts  owing  me  at  the  time  of  my  death 
by  my  son,  Preston. 

''AH  the  foregoing  for  her  children  dnring 
tier  life  without  power  of  sale  or  of  encum- 
bering the  same  by  mortgage  or  other  Uen, 
and  after  her  death  to  her  children,  who  may 
survive  her,  or  if  she  die  without  surviving 
children,  then  all  the  aforesaid  property  is  to 
be  disposed  of  as  my  son  Preston  may  ap- 
point by  a  written  declaration  of  trust  All 
the  foregoing  devise  and  bequest  I  value  at 
five  thousand  dollars. 

''Item  2.  I  devise  and  bequeath  to  my  son 
Hoi  brook  all  my  Peay  places,  being  all  my 
Rochelle  Hill  place,  all  my  Dutchman  Creek 
place,  and  all  my  Belton  place,  in  all  about 
eighteen  hundred  and  twenty-three  acres  and 
one  thousand  dollars.  All  of  the  above  I 
value  at  five  thousand  dollars. 

"Item  3.  I  devise  to  Floride  Barron  and  her 
children  during  her  life,  with  power  of  sale 
by  her  but  not  of  encumbranclng  by  mort- 
gage or  other  lien,  my  Arthur  lot  in  Columbia 
and  improvements  thereon,  and  after  her 
death  the  same  to  belong  to  her  surviving  is- 
sue or  failing  issue  to  her  husband,  Jacob  T. 
Barron,  as  he  may  appoint  by  declaration  of 
trust  in  writing.  In  case  of  sale,  the  proceeds 
must  be  invested  in  real  estate  subject  to  the 
foregoing  restrictions  and  limitations.  This 
property  I  value  at  three  thousand  five  hun- 
dred dollars. 

"Item  4.  I  devise  to  Maggie  Bion  my  law 
office  in  Columbia  and)  my  large  diamond 
shirt  button.  The  foregoing  land  and  stud 
I  value  at  fifteen  hundred  dollars. 

"Item  5.  I  give  to  Kitty  Rlon  McMaster  my 
smaller  diamond  shirt  button  valued  at  three 
hundred  dollars. 

"Item  6.  I  value  my  law  library  and  office 
fixtures  at  five  tfiousand  dollars. 

"Item  7.  I  devise  and  bequeath  to  my  wife 
Mary  C.  Blon  all  the  real  and  personal  estate 
and  choses-in-action  not  hereinbefore  dis- 
posed of  which  may  belong  to  me  at  my 
death  for  and  during  her  natural  life  with 
power  to  sell  any  part  or  give  off  to  our 
children  whenever  she  may  choose,  or  she 
may  dispose  of  the  same  by  will,  but  in  giv- 
ing ott  or  disposing  by  will  she  must  not, 
with  what  I  have  herein  given,  give  any 
daughter  less  than  five  thousand  dollars  nor 
any  son  over  five  thousand  dollars  in  value, 
unless  when  each  shall  have  received  five 
thousand  dollars  there  be  a  balance  in  which 
case  she  may  equalize  or  dispose  of  such  bal- 
ance as  she  chooses. 

"Item  8.  My  tombstone  must  be  a  single 
upright  slab  of  marble  not  costing  over  fifty 
dollars. 

"Item  9.  In  all  contingencies  arising  under 
Item  7  (seven)  Sally  and  her  children  are  to 
stand  in  lieu  of  Preston  with  remainders  and 
limitations  as  provided  in  Item  1  (one),  and 
whatever  Floride  receives  is  to  be  subject  to 


the  remainders  and  limitations  provided  in 
Item  3  (three). 

"Item  10.  I  give  to  my  grand-son,  James 
H.  Bion,  Jr.,  all  my  Jewelry  (except  my  dia- 
mond snuff  box)  not  hereinbefore  disposed  of; 
my  sword  and  military  trappings,  my  South 
Carolina  College  book,  my  presentation  copy 
of  Calhoun's  works,  my  Calhoun's  Memorial 
book,  Mr.  Calhoun's  watch  seal  and  port- 
folio, Dr.  Leiber's  inkstand  and  five  hundred 
dollars. 

"Item  11,  At  the  death  of  my  wife  in  case 
she  make  no  will  my  children  are  to  be  equal- 
ized. Item  9  (nine)  also  applying  in  such 
case. 

"Item  12.  I  constitute  my  wife  the  execu- 
trix hereof.     Executed  as  my  last  will  and 
testament  this  the  first  day  of  April,  1882. 
"James  H.  Bion." 

"Codicil.~-State  of  South  Carolina,  County 
of  Fairfield. 

"In  the  name  of  God.    Amen. 

"My  daughter  Kitty  Bion  McMaster  hav- 
ing died,  the  following  is  a  codicil  to  my  last 
will  and  testament,  executed  on  1st  April, 
1882: 

"1.  All  provisions  made  in  my  will  for  my 
daughter  Kitty  are  hereby  revoked. 

*'2.  I  give  to  my  daughter  Hanna  my  small- 
er diamond  shirt  button  valued  three  hun- 
dred dollars. 

"3.  I  desire  my  wife  (or  executor)  to  make 
a  provision  for  my  grand-son  Kitt  Bion  Mc- 
Master equal  to  one-half  of  what  she  would 
have  made  for  my  daughter  Kitty  had  she 
lived.  She  is  to  use  for  his  benefit  the  in- 
come of  his  share  if  she  deem  expedient  until 
he  arrives  at  the  age  of  twenty-one  years 
and  should  he  attain  that  age,  then  turn  over 
to  him  his  share.  Should  he  die  before  at- 
taining maturity  then  the  provision  for  him 
is  to  return  to  my  estate  and  be  distributed 
under  the  provisions  of  my  will. 

"Executed  this  the  twenty-fourth  day  of 
October,  1883. 

"James  H.  Bion.** 

Will  of  Mary  O.  Bion. 

"State  of  South  Carolina,  County  of  Fair- 
field. 

"In  the  name  of  God.    Amen. 

"I,  Mary  C.  Bion,  do  hereby  declare  this 
to  be  my  last  will  and  testament  and  all  oth- 
ers null  and  void  and  do  hereby  revoke  any 
heretofore  made  by  me. 

"Item  1.  The  estate  of  my  husband,  James 
H  Bion,  deceased,  is  in  debt  to  me  as  ex.- 
ecutrix  for  the  maintenance  and  administra- 
tion of  the  same.  I  desire  my  executor  to 
collect  as  soon  as  possible  this  money  and 
first  pay  any  personal  debts  I  may  owe,  the 
remainder  of  said  money  being  my  own  per- 
sonal property  I  bequeath  and  give  for  love 
and  affection  to  my  three  daughters,  viz.: 
Margaret  H.,  Lucy  Bion  and  Hannah  Bion, 
in  equal  division  share  and  share  alike. 

"Item  2.  It  is  my  desire  to  execute  the 


87:8 


47  SOUTHIUASTERN  RBPORTBB. 


(B.a 


wishes  of  my  deceased  husband,  James  H. 
Rion.  To  this  end  I  dispose  of  the  property 
therein  dOTlsed  and  bequeathed  by  his  will 
to  me  as  follows: 

"To  my  daughter  Margaret  H.  Rion  I  give 
and  bequeath  thlrty-fiye  hundred  dollars. 

"Item  8.  Florlde  Oalhoun  Barron  haying 
received  the  value  of  thirty-five  hundred  dol- 
lars in  a  house  and  lot  during  her  father's 
life,  which  she  has  now  occupied  near  twen- 
ty years  and  has  held  possession  of,  I  con- 
sider that  with  the  interest  accruing  the  In- 
vestment, she,  Floride,  has  hereby  gotten 
more  from  her  father*s  estate  than  any  of 
the  other  sisters  will  get  at  my  death— It 
would  be  unjust  to  make  her  a  legatee  under 
my  will.  Therefore  I  declare  that  said  Flor- 
lde^ her  husband  nor  any  of  her  children 
have  an^  part  or  parcel  in  any  real  estate, 
monies,  bonds  or  chattels  I  may  leave  or  any- 
thing accurate  to  the  estate  In  the  future. 

"Item  4.  My  husband  making  no  provision 
in  his  will  for  our  son  Willie  Calhoun  Rion 
but  'leaving  him  to  me  on  his  death-bed  to 
do  what  I  could  for  him,'  I  give  and  be- 
queath twenty-five  hundred  dollars  to  his  son 
Willie  and  his  daughter  Margaret,  share  and 
share  alike,  and  hereby  appoint  and  consti- 
tute my  daughter  Margaret  their  trustee. 

*''Item  5. 1  give  and  bequeath  to  my  daugh- 
ter, Lucy  Rion  Edwards,  five  thousand  dol- 
lars and  my  silver,  pictures,  clothes  and 
household  linen. 

"Item  6.  I  give  and  bequeath  to  my 
daughter,  Hannah  Rion  Williams,  four  thou- 
sand dollars,  also  my  rosewood  bedroom  set 
And  to  her  daughter  Theresa  any  script  be- 
longing to  me  personally. 

"Item  7.  I  give  and  bequeath  to  Kltt  Rion 
McMaster  twenty-five  hundred  dollars. 

"Item  8. 1  have  desired  to  execute  my  hus- 
band's will  as  far  as  possible.  The  estate 
after  paying  all  legitimate  debts  had  no 
available  funds,  and  theref<M:e  I  offered  at 
different  times  some  valuable  real  estate  for 
sale,  but  my  son,  Preston  Rion,  by  circulat- 
ing erroneous  and  damaging  reports  of  my 
ability  to  give  clear  titles  to  any  property  I 
sold,  made  sales  Impossible  and  prevented 
me  settling  Item  10  of  my  husband's  will. 
Therefore  I  consider  it  due  to  the  heirs  at 
law  to  exonerate  my  executor  from  paying 
/Nune  after  my  death.  No  date  for  payment 
of  Item  10  was  fixed  and  therefore  no  inter- 
est could  be  claimed  If  I  had  been  able  to 
settle  it  and  it  could  not  have  been  paid  until 
all  other  debts  bad  been  paid. 

"Item  9.  The  sideboard  claimed  and  held 
by  Preston's  wife  Sally  was  never  given  to 
her  by  me  and  belongs  to  my  dining  room 
set  and  shall  be  claimed  and  restored  as  my 
property  at  my  death. 

"Item  10.  I  desire  a  careful  appraisement 
shall  be  made  by  disinterested  parties  as  J. 
B.  McDonald  and  T.  K.  Elliott  of  my  real 
estate,  stocks  and  household  effects  of  which 
the  estate  may  be  possessed  at  my  death  and 
at  its  appraised  value  any  piece  of  property 


may  be  taken  by  agreement  of  any  daughter 
as  a  part  of  her  legacy  without  the  necessity 
of  a  public  sale. 

"Item  11.  To  Helen  Rion,  Jr.,  I  give  and 
bequeath  my  piano  music,  music  stool  and 
music  rack  and  tuning  keys. 

"Item  12.  If,  after  a  careful  appraisement 
of  real  estate,  bonds  and  script,  the  amount 
shall  aggregate  less  than  the  amount  to  be 
divided  under  my  will  in  proportion  to  the 
amount  bequeathed  to  each  one,  I  direct  and 
leave  the  aggregate  remainder  to  be  pro- 
rated among  Margaret  H.,  l/ucy,  Hannah, 
Kitt  McMaster  and  Willie's  two  children. 

"Item  13. 1  nominate  and  appoint  and  con- 
stitute Thomas  H.  Ketchln  as  the  executor 
of  this  will  and  hereby  give  unto  him  full 
power  and  authority  to  sell  and  convey  any 
real  estate  and  other  properties.  And  also 
desire  him  to  make  as  speedy  settlement  as 
possible  with  the  heirs.  I  desire  that  my 
executor  be  not  required  to  give  bond  to: 
the  faithful  execution  of  this  trust  and  in  wit- 
ness thereof  I  hereby  subscribe  my  name 
this  2eth  day  of  February,  A.  D.  1900. 

"Mary  C.  Rion.*' 

This  action  was  brought  by  the  executor 
of  Mrs.  Mary  C.  Rion's  will,  to  which  the 
children  of  Col.  Rion  and  certain  of  his 
grandchildren  who  are  affected  by  the  terms 
thereof  are  parties  defendant  All  parties 
defendant  duly  answered.  A  reference  was 
made  to  J.  J.  Neil  of  all  the  issues  of  law 
and  fact  His  report  was  made  and  came  on 
to  be  heard  by  Judge  Klugh,  who  pronounced 
the  following  decree: 

"Col.  James  H.  Rion  died  on  December  12, 
1886,  leaving  his  widow  and  seven  children, 
to  wit  Preston,  Margaret  H.,  Florlde  C,  Wil- 
lie C,  Holbrook,  Lucy,  and  Hannah.  He  l^t 
a  will,  of  which  his  widow,  Mrs.  Mary  C. 
Rion,  was  appointed  executrix.  In  his  will 
he  gave  to  the  wife  and  children  of  his  son 
Preston  property  which  he  valued  at  $5^000; 
to  his  daughter  Margaret  property  which  he 
valued  at  $1,500;  to  bis  daughter  Florlde  C. 
Barron  and  her  children  property  which  be 
valued  at  $3,500;  to  his  son  Holbrook  prop- 
erty which  he  valued  at  $5,000;  and  to  bis 
daughter  Hannah  (in  a  codicil  to  his  will) 
property  which  he  valued  at  $300.  It  will  be 
observ'ed  that  he  made  no  specified  provision 
for  his  son  Willie  C,  nor  his  daughter  Lucy. 
The  seventh  paragraph  of  his  will  is  as  fol- 
lows: '7.  I  devise  and  bequeath  to  my  wife, 
Marjr  C.  Rion,  all  the  real  and  personal  es- 
tate and  choses  in  action  not  hereinbefore 
disposed  of  which  may  belong  to  me  at  my 
death  for  and  during  her  natural  life,  with 
power  to  sell  any  part  or  give  off  to  our  chil- 
dren whenever  she  may  choose,  or  she  may 
dispose  of  the  same  by  will,  but  in  giving 
off  or  disposing  by  will,  she  must  not,  with 
what  I  have  herein  given,  give  any  daughter 
less  than  five  thousand  dollars,  nor  any  son 
over  five  thousand  dollars  in  value— unless 
when  each  shall  have  received  five  thousand 
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dollars,  there  be  a  balance,  in  wbicb  case 
lihe  may  equalize  or  dispose  of  such  balance 
aa  she  chooses.'  In  the  tenth  iwragraph  of 
his  will  he  gires  to  his  grandson  James  H. 
Rion  certain  articles  of  personal  property 
and  five  hundred  dollars.  In  the  codicil  to 
his  will  he  directs  his  wife  to  make  proTi- 
sion  for  his  grandson  lUtt  Rion-McMaster, 
son  of  his  predeceased  daughter,  equal  to 
one-half  of  what  she  would  have  made  for 
his  daughter  Kitty  had  she  lived. 

"Mrs.  Mary  C.  Rion  qualified  as  executrix 
and  took  possession  of  her  husband's  estate 
and  entered  upon  the  enjoyment  of  the  same 
aa  life  tenant.  In  her  returns  as  executrix 
she  charged  the  estate  with  many  items  for 
taxes,  repairs,  Insurknce,  and  other  expenses 
with  which  she  as  life  tenant  is  chargeable, 
and  her  return  also  shows  various  payments 
to  her  children  on  account  of  their  interest 
in  the  estate.  It  also  appears  that  in  the 
year  1886  she  conveyed  to  Holbrook  91on  a 
tract  of  118  acres  of  land  for  the  expressed 
consideration  of  $32.50  and  one  bale  of  cot- 
ton of  five  hundred  pounds  per  year  during 
her  life.  Ko  mention  of  this  transaction  is 
made  in  her  returns.  It  appears  that  Col. 
Rion  paid  $380  for  the  same  land  in  1883. 
These  matters  will  be  adverted  to  hereafter. 
Mrs.  Rion  died  in  1901,  leaving  a  will  of 
which  the  plaintiff  herein  is  the  executor. 
She  attempts  in  her  will  to  execute  the  pow- 
er conferred  upon  her  by  the  seventh  clause 
of  her  husband's  will  by  disposing  of  his  es- 
tate to  certain  ones  of  their  children.  She 
gives  to  her  daughter  Margaret  H.  Rion  $3»- 
500;  declares  that  Florlde  O.  Barron,  having 
received  $3,500  in  her  father's  lifetime,  is  en- 
titled to  nothing  further  from  the  estate; 
gives  to  the  two  children  of  Willie  Q  Rion, 
who  died  after  his  father,  $2,500,  to  be  divid- 
ed equally  between  them;  gives  to  her 
daughter  Lucy  $5,000;  to  her  daughter  Han- 
nah $4,000;  to  her  grandson  Kitt  Rion- 
MeMaster  $2,500;  and  declares  her  inabili- 
ty to  pay  a  legacy  of  $500  bequeathed 
by  her  husband  to  his  grandson  James  H. 
Rion,  on  the  ground  that  she  has  been  una- 
ble to  do  so,  and  exonerates  her  executor 
from  doing  so;  and  confers  upon  her  execu- 
tor 'full  powers  and  authority  to  sell  and 
convey  any  real  estate  or  other  properties.' 
It  will  be  observed  the  whole  sch^ne  of  Mrs. 
Rion's  will  proceeds  upon  the  conversion  of 
the  property  of  Col.  Rion  into  money,  al- 
though she  made  no  sale  thereof  herself,  and 
the  disposal  of  the  money  to  certain  of  her 
children  whom  she  seems  to  prefer  over  the 
others. 

''The  obvious  conflict  of  the  provisions  of 
her  will  with  those  of  her  husband's  was 
well  calculated  to  create  doubts  in  the  mind 
of  her  executor  as  to  his  powers  and  duties. 
He  therefore  brings  this  action  against  the 
heirs  at  law  and  the  devisees  and  legatees 
under  the  wills  of  Col.  Rion  and  Mrs.  Blon 
for  the  purpose  of  having  said  wills  constru- 
ed by  the  court,  his  own  duties  defined,  and 


the  rights  of  the  several  parties  under  said 
wills  ascertained  and  adjudicated.  The  de- 
fendants all  answer,  setting  up  thehr  respec- 
tive contentions.  The  cause  was  referred  to 
J.  J.  Nell,  £sq.,  as  referee,  and  he  has  taken 
testimony,  stated  the  account  of  Mrs.  Rion 
as  executrix,  and  also  made  a  statement 
showing  the  amounts  advanced  by  her  as  ex- 
ecutrix to  the  several  defendants,  and  has 
filed  his  report  The  cause  comes  before  me 
upon  said  report  without  formal  exceptions. 
*'The  main  question  in  the  case  is  the 
IHToper  construction  of  the  seventh  clause  of 
Col.  Rion's  will,  and  whether  Mrs.  Rion  has 
executed  the  powers  therein  conferred  upon 
her.  In  this  clause  the  testator,  after  giving 
to  hla  wife  a  life  estate  in  all  the  residue  of 
his  estate  l^t  after  certain  devises  and  be- 
quests therein  specified,  confers  upon  her 
power  to  do  tliree  things:  (1)  To  sell  any 
part  of  the  estate;  (2)  to  'give  off  to  our  chil- 
dren whenever  she  may  choose';  (3)  to  dis- 
pose of  the  estate  by  will.  Upon  the  exer- 
cise of  the  second  and  third  of  these  powers 
the  testator  placed  this  restriction:  that  In 
giving  off  or  dl^>osing  by  will  she  must  not, 
with  what  I  have  herein  given,  give  any 
daughter  less  than  five  thousand  dollars,  nor 
any  son  more  than  five  thousand  dollars  in 
value.'  If  there  should  be  a  balance  after 
each  one  has  received  five  thousand  dollars, 
as  to  such  balance  the  restriction  is  remov- 
ed, and  'she  may  equalise  or  dispose  of  such 
balance  as  she  chooses.'  The  executrix  fail- 
ed to  execute  the  power  to  sell  and  also  the 
power  to  give  off,  except  a  very  limited  ex- 
tent under  each,  which  will  be  hereafter  no^ 
ticed.  So  the  question  is  narrowed  to  this: 
Has  Mrs.  Rion  executed  the  power  to  dispose 
of  the  estate  of  her  husband  by  will?  This 
power  is  subject  to  the  above  restriction. 
In  exercising  it,  she  must  give  to  each 
daughter  that  which,  added  to  what  she  has 
already  received,  will  amount  to  full  five 
thousand  dollars  in  value;  and  that  before 
she  gives  to  any  son  any  part  of  the  estate. 
In  her  attempt  to  exercise  this  power,  Mrs. 
Rion  proceeds  upon  the  assumption  that  the 
whole  estate  is  converted  into  money,  which, 
as  we  have  seen,  she  in  the  last  clause  of 
her  will  authorised  her  executor  to  do.  To 
her  daughter  Margaret,  who  had  received 
$1,500  worth  of  property  under  her  father's 
will,  she  gives  $3,600,  making  the  full 
amount  $6,000  for  her;  to  her  daughter  Lucy, 
who  had  received  nothing  under  her  father's 
will,  she  gives  $5,000,  besides  certain  of  her 
own  persona]  effects;  to  her  daughter  Han- 
nah, who  had  received  under  her  father's 
will  property  valued  at  $300  and  also  cer- 
tain advances  from  her  mother,  she  gives 
$4,000,  making  more  than  the  full  amount  of 
$5,000  for  her;  to  her  daughter  Florlde,  who 
had  received  under  her  father's  will  proper- 
ty valued  at  $3,500,  she  gives  nothing,  de- 
claring that  said  Florlde  and  her  husband 
and  children  shall  have  no  part  In  the  estate, 
nor  anything  accruing  thereto  In  the  futures 
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to  the  children  of  her  son  Willie  she  gives 
$2,500;  and  to  Kitt  Rion-McMaster,  son  of 
her  predeceased  daughter,  Kitty,  she  gives, 
in  accordance  with  the  express  desire  of  her 
husband,  $2,500.  It  is  manifest  that  Mrs. 
Rion  in  the  above  disposition  transgressed 
the  power  conferred  by  her  husband  in  at 
least  two  particulars:  First,  in  excluding 
Mrs.  Barron  from  any  further  participation 
in  the  estate;  and,  secondly.  In  appointing  a 
portion  to  the  children  of  her  deceased  son, 
William,  before  making  Mrs.  Barron's  share, 
with  what  her  father  had  given  her,  the  full 
amount  of  $5,000.  Without  entering  upon  a 
discussion  of  the  authorities,  my  opinion  is 
that  Mrs.  Bion's  execution  of  the  power,  be- 
ing contrary  to  the  limitations  contained  in 
it,  is  void.  Fronty  t.  Fronty,  Bail.  Bq.  629, 
530;  Alexander  v.  Alexander,  2  Yes.  640;  2 
Min.  Inst  (2d  Ed.)  748;  22  Encyc.  (2d  Ed.) 
1148-1151;  2  Sug.  Pow.  •219.  The  residuary 
estate  of  C!oI.  Bion  passes,  therefore,  to  his 
heirs  at  law,  subject  to  the  provisions  of  the 
eleventh  clause  of  his  will,  which  is  as  fol- 
lows: '(11)  At  the  death  of  my  wife,  in  case 
she  makes  no  will,  my  children  are  to  be 
equalized.  Item  9  (nine)  also  applying  in  such 
case.' 

**It  becomes  necessary  to  ascertain  what 
portions  of  the  estate  have  been  received  by 
the  several  heirs  either  under  the  will  or 
from  the  executrix.  The  heirs  are  the  seven 
children  above  named,  the  wife  and  children 
of  Preston  being  substituted  for  him  by  the 
testator,  and  the  velfe  and  children  of  Wil- 
liam, who  has  died  since  his  father,  repre- 
senting him,  and  Kitt  Bion-McMaster,  the 
son  of  a  predeceased  daughter  of  the  tes- 
tator. The  portions  given  to  certain  of  the 
children  by  the  testator  in  his  will  have  al- 
ready been  stated.  It  appears  that  Margaret 
H.  Rion  has  received  from  the  executrix 
$20.05;  Lucy  Rion  (Edwards)  Boozer,  $159.57; 
and  Hannah  Rion- Williams,  $1,074.  I  do  not 
think  the  expenses  of  her  education  can  be 
charged  against  Hannah  (Gooner  v.  May,  8 
Strob.  Eq.  185),  and  it  is  clear  that  the  four 
shares  of  bank  stock  for  the  proceeds  of 
which  she  receipted  to  her  mother  as  her 
guardian  were  purchased  with  her  interest 
in  certain  life  insurance  money,  which,  so  far 
as  appears,  was  no  part  of  the  estate  of  her 
father.  These  payments  to  these  three 
daughters  was  the  extent  to  which  Mrs. 
Rion  appears  to  have  exercised  the  pow^  to 
*give  off  to  our  children.'  The  conveyance  to 
Holbrook  Rion  of  a  certain  tract  of  land  of 
her  testator,  as  above  set  forth,  was  a  legiti- 
mate exercise  of  the  power  to  sell  a  part  of, 
the  estate  which  the  will  conferred  upon  Mrs. 
Klon,  and  the  consideration,  while  it  may  or 
may  not  have  been  adequate,  was  more  than 
nominal,  and  sufficient  to  support  the  trans- 
action. The  evidence  does  not  warrant  the 
conclusion  that  there  was  bad  faith  in  the 
conveyance.    The  deed  must  stand. 

"The  legacy  to  James  H.  Rion,  Jr.,  must  be 
paid,  with  interest  from  the  Ist  day  of  Janu- 


ary, 1888.  18  Ency.  (2d  Ed.)  793;  Barksdale 
V.  Hall,  13  Rich.  Eq.  180.  This  is  a  charge 
upon  the  estate,  which  must  be  satisfied  be- 
fore any  distribution.  It  is  subject  to  a  cred- 
it of  $54.23  for  payments  made  on  account  of 
it  by  the  executrix.  The  executor  of  Mrs. 
Rion  has  no  authority  to  sell  any  part  of  the 
estate  of  Col.  Rion;  nor,  indeed,  under  the 
statute,  to  take  any  other  step  in  the  admin- 
istration of  said  estate.  Ck>de  1902,  S  2502. 
It  is  his  duty  to  preserve  said  estate  so  far  as 
it  has  come  into  his  hands,  and  to  deliver  it 
to  such  person  or  persons  as  may  show  prop^ 
authority  to  demand  and  receive  it  from  him. 
The  referee  finds  that  the  estate  of  BIrs.  Mary 
O.  Rion  is  indebted  to  that  of  James  H.  Rion 
in  the  sum  of  $2,263.42,  which  finding  and  all 
tils  other  findings,  except  as  herein  modified, 
are  hereby  confirmed. 

**It  wiU  be  necessary  to  have  an  adminis- 
trator cum  testamento  annexo  of  the  estate  of 
Col.  Rion  before  the  court  \}efore  any  final 
order  for  the  winding  up  of  the  estate  can  be 
made.  It  is  impracticable,  upon  the  record 
as  it  is  now  presented  to  the  court,  even  to 
make  an  order  for  the  sale  of  the  property  be- 
longing to  his  estate,  which  it  seems  will  be 
necessary  before  a  distribution  of  the  same 
in  acc<Nrdance  with  the  terms  of  his  will  can 
be  effected.  It  is  ordered,  adjudged  and  de- 
creed: 

"1.  That  the  plaintiff,  Thomas  H.  Ketchin, 
as  executor  of  the  will  of  Mary  O.  Rion,  de- 
ceased, do  collect  and  preserve  the  assets  of 
the  estate  of  James  H.  Rion,  deceased,  so  far 
as  they  have  come  or  may  hereafter  come 
into  his  hands,  until  the  further  order  of  the 
court,  or  until  some  party  duly  authorized  to 
receive  the  same  shall  demand  them  of  him; 
that  the  plaintiff,  as  executor  as  aforesaid, 
pay  to  the  estate  of  James  H.  Rion,  deceased, 
out  of  any  assets  in  his  hands,  or  to  come  into 
his  hands,  of  the  estate  of  Mary  G.  Rion,  de- 
ceased, the  sum  of  $2,263.42,  with  interest 
from  July  1,  1902,  or  so  much  thereof  as 
such  assets  will  pay. 

"(2)  That  James  H.  Rion  do  recover  from 
the  estate  of  James  H.  Rion,  deceased,  the 
legacy  bequeathed  to  him  in  the  will  of  said 
deceased,  to  wit,  the  sum  of  $500,  with  inter- 
est thereon  from  January  1, 1888,  less  a  cred- 
it of  $54.23,  and  also  the  specific  articles  be- 
queathed to  him  by  the  testator  in  said  will, 
and  that  he  may  have  leave  to  proceed  as  he 
may  be  advised  to  enforce  payment  of  said 
amount,  and  also  the  delivery  of  said  specific 
personal  property. 

**(3)  That  the  will  of  Mrs.  Mary  O.  Rion,  in 
so  far  as  it  purports  to  dispose  of  the  residu- 
ary estate  of  James  H.  Rion,  deceased,  is  null 
and  void,  and  that  said  residuary  estate  be 
distributed,  after  payment  of  any  indebted- 
ness that  remains  unpaid  against  such  estate, 
including  any  unpaid  taxes  now  due  or  here- 
after to  become  due,  and  the  aforesaid  legacy 
of  James  H.  Rion,  Jr.,  amongst  the  heirs  at 
law  of  the  said  James  H.  Rion,  deceased,  in 
the  following  proportions,  to  wit:     To  the 
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wife  and  cbildren  of  Preston  Rion,  by  substl* 
tution  for  the  said  Preston  Rion,  one-elghtb 
part;  to  Mi^rgaret  Rion,  one-eighth  part;  to 
Floride  G.  Barron,  one-eighth  part;  to  Hoi- 
brook  Rion,  one-eighth  part;  to  Lucy  Ed- 
wards Boozer,  one^ighth  part;  to  Hannah 
Rlon-WilUams,  one-eighth  part;  to  Kitt  Rion- 
McMaster,  one-eighth  part;  to  Lucile  A.  Rion, 
Willie  0.  Rlon,  and  Margaret  H.  Rlon,  Jr^ 
each  one  twenty-fourth  part  That  the  share 
going  to  the  wife  and  children  of  Preston 
Rion  is  subject  to  all  restrictions,  limitations, 
and  remainders  set  forth  and  prescribed  in 
item  1  of  the  will  of  James  H.  Rion,  de- 
ceased, and  the  share  going  to  Floride  O. 
Barron  is  subject  to  the  remainder  and  lim- 
itations provided  In  item  3  of  said  will.  That 
the  following  parties,  before  taking  any 
share  of  said  estate,  shall  account  for  th* 
amounts  already  received  by  them,  respective- 
ly, from  the  estate  of  the  said  James  H.  Rion, 
deceased,  as  follows:  The  wife  and  children 
of  Preston  Rion,  ^,000;  Margaret  H.  Rion, 
$1,520.06;  rioride  O.  Barron,  $3,500;  Hol- 
brook  Rion,  $5,000;  Lucy  Edwards  Boozer, 
$150.57;  Hannah  Rion-Williams,  $1,374.  And 
that  the  shares  of  the  parties  be  equalized  as 
provided  in  the  eleventh  clause  of  the  will  of 
James  H.  Rion,  deceased. 

''(4)  That  any  of  the  parties  to  this  action 
have  leave  to  apply  at  the  foot  ai  this  decree 
or  in  the  further  progress  of  the  cause  for 
any  order  or  orders  that  may  be  necessary  to 
carry  out  the  views  herein  expressed,  or  to 
effect  and  expedite  the  settlement  and  dis- 
tribution of  the  estate  of  the  said  James  H. 
Rion,  deceased. 

''(5)  That  the  plaintiff,  as  executor  of  the 
will  of  Mary  C.  Rion,  deceased,  out  of  the  as- 
sets of  her  estate  pay  the  costs  of  this  ac- 
tion." 

The  parties  plaintiff  and  defendants  ac- 
quiesced in  all  of  the  findings  of  law  and  fact 
by  the  circuit  Judge  except  on  two  points, 
which  are  set  out  in  the  two  exceptions  as 
follows: 

"(1)  Because  his  honor,  after  holding  that 
Mrs.  Rion's  execution  of  the  power,  being 
contrary  to  the  limitations  contained  in  it,  is 
void,'  erred  in  finding  and  holding  that  the 
residuary  estate  of  Col.  Rion  passed,  there- 
fore, to  his  heirs  at  law,  subject  to  the  pro- 
visions of  the  eleventh  clause  of  his  will'; 
whereas  he  ought  to'  have  held  and  found 
that  the  said  residuary  estate,  after  the  ex- 
piration of  the  life  estate  of  Mrs.  Mary  G. 
Rion,  passed  under  the  will  of  James  H. 
Rion,  deceased,  and  the  codicil  thereto,  to 
the  children  of  the  testator  living  at  the  time 
of  his  death  in  equal  shares,  and  to  Kitt 
Rlon-McMaster,  the  son  of  a  predeceased 
daughter,  in  the  proportion  of  one-half  of  a 
child's  sbare,  subject  to  the  provisions  of  the 
eleventh  clause  of  the  said  will,  and  also  of 
the  ninth  clause  thereof,  under  which  latter 
clause  Sallie  and  her  children  are  to  stand 
in  lieu  of  Preston,  with  remainders  and  lim- 
itations as  provided  in  item  1,  and  whatever 


Floride  receives  is  to  be  subjected  to  the  re- 
mainders and  limitations  provided  in  item  8. 

'*(2)  Because  his  honor  erred  in  ordering 
and  adjudging  that  the  residuary  estate  of 
James  H.  Rion,  deceased,  be  distributed,  aft- 
er the  payment  of  any  indebtedness  that  may 
remain  against  such  estate,  and  any  taxes 
due  or  hereafter  to  become  due,  and  the 
legacy  of  James  H.  Rion,  Jr.,  among  the  heirs 
at  law  of  James  H.  Rion,  deceased,  in  the 
proportion  of  one-eighth  part  to  the  defend- 
ant Floride  G.  Barron,  and  one-eighth  part  to 
each  of  his  other  children  living  at  the 
time  of  the  testator's  death,  or  their  repre- 
sentatives, and  also  one-eighth  part  to  the  de- 
fendant ^Kitt  Rion-McMaster;  whereas  his 
honor  ought  to  have  adjudged  that  the  said 
estate  be  divided  among  the  children  living 
at  testator's  death,  or  their  representatives, 
and  the  said  Kitt  Rion-McMaster,  under  and 
according  to  the  provisions  of  the  testator's 
will  and  codicil  thereto,  in  the  proportion  of 
two-fifteenths  part  thereof  to  each  of  the 
defendants  Floride  G.  Barron,  Margaret  H. 
Rion,  Lucy  Rlon-Boozer,  Hannah  Rion-Wil- 
liams, and  Holbrook  Rion,  and  two-fifteenths 
thereof  among  them  to  the  representatives  of 
Willie  G.  Rion,  deceased,  who  was  living  at 
the  time  of  testator's  death,  and  one-fifteenth 
thereof  to  the  said  Kitt  Rion-McMaster,  and 
two-fifteenths  thereof  to  Sallie  H.  Rion  and 
her  children,  subject  to  accounting  for 
amounts  already  received  by  the  parties,  re- 
spectively, as  stated  in  the  decree." 

We  will  now  pass  upon  these  two  excep- 
tions. 

1.  We  find  no  great  difficulty  in  reaching 
a  conclusion  on  the  first  exception  in  favor  of 
the  appellants.  The  circuit  Judge,  having 
found  that  the  attempted  exercise  of  the 
power  carved  out  of  Gol.  Rion's  will  by  Mrs. 
Rion  was  null  and  void,  felt  that  it  was  nec- 
'  essary  for  the  fee  in  the  property  of  Gol. 
Rion  to  be  vested  somewhere,  and  placed  it 
in  his  heirs  at  law,  thus  admitting  the  grand- 
son Kitt  Rion-McMaster,  as  the  representa- 
tive of  his  deceased  mother,  among  the  heirs 
at  law.  As  well  remarked  in  Mr.  Hanna- 
ban's  argument  from  Welbom  v.  Townsend. 
31  S.  0.  408.  10  S.  E.  96,  "Where  there  is  a 
will,  the  policy  of  the  law  is  not  in  favor 
of  declaring  a  partial  intestacy  unless  the 
reasons  for  such  result  are  clear  and  indis- 
putable." It  is  patent  from  an  inspection  of 
the  will  and  codicil  that  Gol.  Rion  did  not 
intend  any  intestacy.  He  so  arranged  the  pro- 
visions of  the  will  and  codicil  that  there 
could  be  no  intestacy  of  his  estate.  We  think 
that  a  careful  study  of  Gol.  Rion's  will  will 
show  that  he  intended  his  wife  to  receive  a 
life  estate,  but  that  the  residuary  estate  vest- 
ed at  his  death  in  his  seven  children,  one 
share  to  each,  and  one-half  of  one  share  In 
his  grandson  Kitt  Rion-McMaster.  This  half 
share  of  his  grandson  Kitt  is  devised  under 
the  codicil.  In  Williams  v.  Holmes,  4  Rich. 
Eq.  475,  the  court  holds  that:  "Where  an  es- 
tate is  devised  to  one  for  life,  with  remain- 
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der  to  such  persons  as  the  tenant  for  life  or 
any  other  appointor  shall  direct  and  appoint, 
and,  in  default  of  such  appointment,  to  a  per- 
son: or  class  of  persons  in  esse,  the  remainder 
Is  vested  notwithstanding  the  interposition 
of  the  power.  The  estate  is  vested  in  the  re- 
maindermen, subject  to  be  divested  by  the 
execution  of  the  power."  These  views  are 
sustained  by  the  cases  of  Bllderback  v.  Boyce, 
14  S.  a  528;  Atkinson  v.  Bowling,  33  S.  C. 
424,  12  S.  B.  93;  Bentiy  v.  Long,  1  Strob. 
Bq.  43,  47  Am.  Dec.  528.  As  we  have  Just 
held  that  there  was  no  intestacy  as  to  any 
property  left  by  Col.  Rion  at  his  death,  and 
thus  the  statute  of  distributions  plays  no 
part  in  the  distribution  of  his  estate,  it  fol- 
lows of  necessity  that  the  provisions  of  the 
will  itself  must  regulate  the  settlement  of 
the  shares  therein.  Each  child  must  receive 
a  full  share  and  the  grandson  can  only  take 
one-half  of  one  share.  Of  course,  we  mean 
when  we  say  each  child  must  receive  a  full 
share  that  such  share  of  each  child  must  be 
under  the  limitations  and  restrictions  of  the 
will.  Thus  Preston's  share  goes  to  his  wife 
and  children,  and  that  of  Mrs.  Barron  under 
the  restrictions  and  limitations  of  the  will, 
and  Kitt  Rion-McMaster  must  have  one-half 
of  one  full  share.  The  decree  is  erroneous 
when  it  orders  a  full  share  paid  to  the  grand- 
son Kitt  Rion-McMaster,  and  must  be  cor- 
rected as  herein  provided. 

It  is  the  Judgment  of  this  court  that  the 
decree  of  the  circuit  court  herein  shall  be 
modified  as  herein  required,  and  after  it  shall 
have  been  so  modified  that  it  stand  afilrmed. 


(68  s.  C.  297) 

LBNHARDT  et  al.  v.  FRENCH. 

(Supreme  CJourt  of  South  Carolina.    March  2^ 

1904.) 

PLEADINOe— ANSWER— MOTION  TO  STBTKSV  ' 

1.  Cir.  Ct.  Rale  20,  which  provides  that  a  mo- 
tion to  strike  out  of  any  pleading  matter  alleged 
to  be  irreleyant,  and  a  motion  to  correct  plead- 
ings as  indefinite,  must  be  noticed  before  demur- 
ring to  or  answering  the  pleadings,  and  within 
20  days  from  service  thereof,  has  no  application 
to  an  answer;  and  a  motion  to  strike  out  part 
of  an  answer  is  not  too  late,  when  made  after 
six  terms  and  two  mistrials,  on  submitting  an 
argument  on  a  similar  motion  to  a  judge,  who 
did  not  formally  pass  thereon,  but  refused  to 
permit  defendant  to  offer  any  testimony  on  the 
second  defense  in  the  answer,  which  second  de- 
fense was  thereafter,  on  motion,  stricken  from 
the  answer. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Purdy,  Judge. 

Action  by  Richard  Lenhardt  and  W.  EL 
Perry  against  Jesse  L.  French.  Judgment  for 
plaintifrs,  and  defendant  appeals.    Affirmed. 

The  following  are  the  exceptions: 

'*The  circuit  Judge  erred  in  striking  out 

the  second  paragraph  of  defendant's  second 

•defense  to  plaintiffs'  alleged  cause  of  action, 

for  the  following  reasons: 
"(1)  The  motion  to  strike  out  being  made 

upon  the  ground  that  the  allegations  in  said 


paragraph  were  irrelevant,  the  said  motion 
should  have  been  ::nade  within  twenty  days 
after  the  service  of  the  said  answer,  under 
rule  20  of  the  circuit  court 

"(2)  His  honor  erred  in  holding  that  *I  do 
not  construe  the  rule  of  court  as  requiring  a 
motion  of  this  kind  to  be  made  within  twen- 
ty days  after  the  service  of  the  answer. 
Such  requirement  applies  to  demiurlng  to  or 
answering  a  complaint'  It  being  respectful- 
ly submitted  that  under  said  rule  20  of  the 
circuit  court  motions  to  strike  out  of  any 
pleading  matter  alleged  to  be  Irrelevant 
must  be  noticed  within  twenty  days  from 
the  service  thereof. 

"(3)  Because  his  honor  erred  in  not  hold- 
ing that  plaintiffs,  by  falling  to  give  notice 
of  the  motion  to  strike  out  within  twenty 
days  from  the  service  of  the  answer,  had 
waived  the  right  to  make  such  motion. 

^'(4)  Because  his  honor  should  have  held 
that  the  motion  having  been  made  at  a  pre- 
vious trial  of  the  cause  before  Judge  Watts, 
and  he  having  heard  the  motion  and  allowed 
the  case  to  go  to  trial  without  any  formal 
order  in  the  matter,  such  action  amounted 
to  a  refusal  of  the  motion,  and  was  binding 
upon  all  succeeding  circuit  Judges. 

*'(5)  Because,  the  case  having  been  upon 
the  docket  for  six  terms  prior  to  this  term, 
and  having  been  tried  three  times  before  the 
notice  of  motion  was  given,  the  circuit  Judge 
should  have  held  that  the  plaintiffs  had 
waived  their  right  to  make  such  motion  at 
such  stage  of  the  proceedings,  and  that  the 
court  had  no  power,  under  rule  20  of  the 
circuit  court,  to  grant  the  motion. 

"(6)  The  circuit  Judge  erred  in  holding 
that  'inasmuch  as  there  have  been  several 
mistrials,  the  result  of  the  same  has  been 
Just  as  though  there  had  been  no  trial,' 
whereas  he  should  have  held  that  several 
trials  of  the  case  having  been  had,  the  mo- 
tion to  strike  out  came  too  late,  and  that 
plaintiffs  had  waived  their  right  to  strike 
out  any  part  of  the  said  answer  after  having 
thrice  gone  to  trial  under  its  allegations. 

'*(?)  Because,  even  if  the  circuit  Judge  was 
correct  in  holding  that  the  matters  stated  in 
said  paragraph  were  irrelevant  yet  fta  plain- 
tiffs had  failed  to  move  to  strike  out  said 
paragraph  at  the  proper  time  and  in  the 
proper  way,  defendant  had  the  right  to  intro- 
duce testimony  responsive  to  its  allegations. 
The  circuit  Judge  erred,  therefore,  in  strik- 
ing out  said  paragraph,  and  refusing  to  al- 
low defendant  to  introduce  testimony  re- 
sponsive to  the  allegations  of  said  para- 
graph." 

Blythe  &  Blythe  and  B.  M.  Shuman,  for 
appellant  Jos.  A.  McCuUough,  for  respond- 
ents. 

POPB,  C.  J.  On  the  20th  day  of  February, 
1890,  the  defendant  Jesse  L.  French  made  his 
promissory  note,  whereby  he  promised,  on  the 
1st  day  of  October  thereafter,  to  pay  to  A.  J. 
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French  tbe  stus  of  $600,  for  value  recelyed, 
witb  Interest  at  8  per  cent  On  this  note  was 
..ndorsed  on  tbe  back  tbe  payment  of  $100  on 
Ibe  lAtb  November,  1895.  Tbe  complaint 
Mt  up  tbese  facts,  and  demanded  judgment 
for  1600,  less  $100  paid  on  tbe  19tb  Novem- 
ber, 1895,  and  interest  at  8  per  cent  per  an- 
num, and  costs.  The  answer  admitted  the 
death  of  Mrs.  A.  J.  French,  that  plaintiffs 
were  legally  appointed  the  administrators  of 
her  estate,  and  that  be  made  the  note  as  de- 
scribed in  the  complaint  However,  he  de- 
nied the  payment  of  $100  on  19th  November, 
1895,  or  that  he  ever  at  any  time  made  a  pay- 
ment of  any  sum  whatsoever.  As  a  second 
defense,  he  pleaded  tbe  statute  of  limitations, 
and  in  the  second  paragraph  of  said  second 
defense  he  set  out:  "(2)  That  this  defendant 
pleaded  the  statute  of  limitations  all  tbe  more 
willingly  because  [Mrs.  A.  J.  French]  plain- 
tilTs  intestate  had  received  from  the  estate  of 
her  husband,  Jesse  French,  Senior,  the  grand- 
father of  tills  defendant  at  his  death,  which 
occurred  in  July,  1878,  the  sum  of  about 
$1,800,  which  had  been  bequeathed  to  this 
defendant  by  the  said  grandfather,  and  left 
with  h^  to  be  turned  over  to  the  defendant 
at  his  majority  (he  being  then  a  minor),  and 
which  she  failed  and  refused  to  do,  and  that 
in  a  former  action  on  the  note  which  is  the 
subject  of  this  action,  the  said  sum  of  $1,800 
was  set  up  as  a  counterclaim  by  this  defend- 
ant and  these  plaintiffs  pleaded  the  bar  of 
tbe  statute  of  limitations  thereto,  which  said 
plea  was  sustained  by  the  court  and  said 
counterclaim  disallowed  and  dismissed."  This 
answer  is  dated  8th  day  of  March,  1901.  The 
case  was  placed  on  the  docket  at  the  March 
term,  1901,  of  tbe  court  and  continued  on  de- 
fendant's motion.  At  the  July  term,  1901,  a 
trial  was  had,  and,  the  Jury  failing  to  agree, 
a  mistrial  was  ordered.  At  the  November 
term,  1901,  and  the  March  term,  1902,  the 
case  was  continued.  At  tbe  July  term,  1902, 
a  mistrial  was  ordered,  but  at  this  trial, 
which  was  before  Judge  Watts,  tbe  plaintiffs 
made  a  motion  to  strike  from,  the  answer  of 
the  defendant  subdivision  2  of  the  second  de- 
fense. While  Judge  Watts  did  not  formally 
pass  ui>on  this  motion,  he  refused  to  permit 
the  defendant  to  offer  any  testimony  on  this 
second  subdivision  of  tbe  second  defense. 
The  plaintiffs  gave  notice  of  a  motion  to 
strike  from  the  answer  this  second  subdi- 
vision of  a  second  defense,  which  was  beard 
by  Judge  Purdy,  who  granted  the  motion  in 
an  order  reduced  to  writing,  and  tbe  trial 
again  was  had,  when  tbe  Jury  rendered  a 
verdict  for  the  plaintiffs.  The  defendant 
made  a  motion  before  Judge  Purdy  for  a  new 
trial  on  the  ground  that  tbe  circuit  Judge 
erred  in  cTtriklng  from  the  answer  the  second 
subdivision  of  the  defense,  for  the  reason 
that  the  motion  not  having  been  made  for  a 
long  time  after  the  service  of  tbe  answer,  and 
after  several  trials  bad  been  had,  the  plain- 
tiffs had  waived  theUr  right  to  make  the  mo- 
tion, and  that  tne  circuit  Judge  bad  no  power 


to  grant  tbe  motion,  under  rule  20  of  tbe  cir- 
cuit court  This  motion  was  refused  by 
Judge  Purdy.  Aft^  entry  of  Judgment  on 
the  verdict,  an  appeal  was  taken  on  tbe 
ground  of  error  in  striking  out  tbe  second 
paragraph  of  the  second  defense  set  out  in 
defendant's  answer.  Tbe  plaintiffs  gave  no- 
tice that  if  this  court  should  find  itself  un- 
able to  sustain  the  rulings  of  Judge  Purdy, 
Judge  Purdy's  ruling  can  be  sustained,  be- 
cause rule  21  of  the  circuit  court  and  tbe  pro- 
visions of  tbe  Code  as  to  redundant  and  irrel- 
evant matter  in  tbe  pleadings  refer  only  to 
redundant  and  irrelevant  facts;  that  inas- 
much as  the  matter  stricken  out  by  Judge 
Purdy  did  not  contain  a  statement  of  fact 
but  purports  to  give  a  reason  of  the  defend- 
ant's pleading  the  statute  of  limitations,  said 
rule  of  court  had  no  application  thereto;  that 
in  that  event  the  court  was  right  in  exclud- 
ing testimony  offered  in  support  thereof,  and 
the  error,  if  any,  was  harmless.  We  will 
now  pass  upon  the  questions  raised  by  the  ap- 
pellant 

Rule  20  of  the  circuit  court  does  not  as  it 
strikes  us,  govern  in  this  matter.  The  lan- 
guage of  that  rule  Is  as  follows:  ''Motions 
to  strike  out  of  any  pleadings  matter  alleged 
to  he  irrelevant  or  redundant  and  motions  to 
correct  a  pleading  on  the  ground  of  its  being 
*80  Indefinite  or  uncertain  that  the  precise  na- 
ture of  the  charge  or  defense  is  not  apparent' 
must  be  noticed  before  demurring  or  answer- 
ing the  pleadings  and  within  twenty  days 
from  the  service  thereof."  Here  this  lan- 
guage shows  that  the  object  of  the  rule  is  to 
require  any  objection  to  the  pleadings  to  be 
made  before  the  pleading  In  reply  to  the 
same,  so  that  the  subsequent  pleading  may 
conform  to  the  true  condition  of  the  pleading 
before  answering  or  demurring— Just  as  was 
l^ld  by  this  court  in  the  case  of  Whaley  v. 
Lawton,  53  S.  G.  582,  81  S.  B.  660.  In  the 
case  Just  cited,  an  answer  was  delayed  by 
agreement  but  the  notice  was  not  given  in 
the  20  days  following  the  service  of  the  com- 
plaint In  our  Judgment  the  two  cases  of 
Gobrs  V.  Fraser,  5  S.  O.  351,  and  Nichols  v. 
Brlggs,  18  S.  G.  479,  control  this  case,  for  in 
the  case  Just  cited  (Gobrs  v.  Fraser,  supra) 
tbe  motion  was  not  made  for  about  seven 
months  after  tbe  pleading  against  which  the 
motion  to  strike  out  was  made.  Indeed,  the 
court  in  that  case  held  that  this  rule  of  court 
did  not  apply.  So,  also,  in  the  second  case 
(Nicholls  V.  Brlggs,  supra)  this  court  held 
that  tbe  motion  could  be  made  at  the  trial. 
Although  several  attempts  at  a  trial  were 
had,  resulting  in  mistrials  in  tbe  case  at  bar, 
what  in  law  was  tbe  trial  of  the  cause  was 
that  at  which  a  verdict  was  rendered,  and 
here  the  motion  to  strike  out  tbe  irrelevant 
matter  from  the  answer  was  made  upon  mo- 
tion before  the  trial  was  begun.  An  inspec- 
tion of  alleged  irrelevant  matter  set  out  in 
the  second  subdivision  of  the  second  defense 
of  tbe  answer  was  only  an  excuse  or  an  apol- 
ogy for  this  matter  in  tbe  answer.    It  could: 
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not  affect  the  merits  of  tbe  plea  of  the  statute 
of  limitations,  which,  upon  the  pleadings,  de- 
pended upon  the  payment  of  $100  alleged  to 
have  been  made  in  November,  1805. 

We  agree  with  the  circuit  Judge  when  he 
passed  his  order  striking  out  of  the  answer 
this  subdivision  2  of  the  second  defense,  and 
also  in  refusing  to  grant  a  new  trial  on  that 
account  This  la  the  only  ground  of  objec- 
tion. No  request  for  a  continuance  on  the 
ground  of  surprise  was  made  by  the  defend- 
ant in  the  court  below. 

The  seven  reasons  of  the  appellant  why  the 
circuit  Judge  was  in  error  will  appear  in  the 
report  of  the  case,  but,  in  the  abundance  of 
caution,  we  will  examine  each  one: 

(1)  We  have  Just  held  that  rule  20  did  not 
govern  t^is  case.    So  the  reason  fails. 

(2)  We  h|ive  already  held  that  the  circuit 
Judge  committed  no  error  in  holding  that 
rule  20  did  not  govern  this  appeal. 

(3)  So,  also,  if  rule  20  did  not  govern  this 
motion,  the  20  days  in  such  rule  prescribed 
could  not  obtain. 

(4)  We  do  not  construe  Judge  Watts'  ac- 
tion on  this  motion,  when  submitted  to  him 
at  a  previous  term  of  court,  as  a  refusal  of 
this  motion.  Neither  side  of  the  controversy 
called  his  attention  to  the  fact  that  he  had 
not  ruled  on  the  motion.  But  it  is  a  very  sig- 
nificant fact  that  Judge  Watts  refused  to  al- 
low any  testimony  to  be  offered  as  to  second 
Bubdivision  of  the  second  defense.  This  fact 
is  admitted  in  the  record. 

(5)  The  fact  of  the  action  being  kept  on  the 
docket  of  the  circuit  court  for  six  terms, 
while  this  motion  was  not  made,  shows  culp- 
able delay  on  the  part  of  the  plaintiffs  as  to 
the  notice  of  their  motion,  but  did  not  de- 
stroy their  right  to  make  this  motion  before 
actual  trial. 

(tf)  We  have  Just  held  that  the  circuit  Judge 
was  not  in  error  in  holding  that  the  right  to 
this  motion  was  not  waived  in  not  having 
presented  it  earlier. 

(7)  We  do  not  conceive  that  the  defendant 
appellant  had  any  right  to  introduce  testi- 
mony in  support  of  this  irrelevant  matter 
which  had  been  stricken  from  the  answer. 

Lastly,  holding  as  we  do,  there  is  no  neces- 
sity for  us  to  resort  to  any  other  matters  to 
support  the  Judgment 

It  is  tbe  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  it  is 
berel^y,  affirmed. 
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8TATB  T.  McDANIBL. 

(Supreme  Ck>iirt  of  South  Carolina.    March  25, 

1904.) 

HOICICIDB— EVIDENCE— IMPEACHMBNT—BSa 
GBST  A— I NSTBUCTIO  N  S. 

1.  Where,  on  trial  for  murder,  the  defense  Is 
accidental  killing,  the  reputation  of  deceased 
when  drinking  Is  Incompetent  on  issue  of  his  vio- 
lence when  drunk. 

2.  On  trial  for  the  murder  of  a  town  marshal, 
it  is  competent  to  show,  on  cross-examination^ 


differences  between  the  town  oound!  and  de- 
fendant about  electing  a  marshal,  in  order  to 
show  the  relation  existmg  between  the  parties. 

3.  After  evidence  of  contradictory  statements 
by  a  witness,  by  way  of  impeachment,  it  is  in- 
competent to  show  that  he  had  made  statements 
in  accordance  with  his  testimony  at  the  trial. 

4.  Where,  on  trial  for  murder,  there  was  evi- 
dence that  deceased  had  hold  of  the  pistol  when 
he  was  shot,  evidence  in  return  that  there  were 
no  powder  bums  on  his  hands  is  admissible. 

5.  The  court  will  not  reverse  a  ruling  of  the 
trial  Judge  in  excluding  evidence  of  statements 
of  accused  made  two  or  three  minutes  after  the 
homicide  and  a  short  distance  from  the  place  of 
the  crime,  as  not  a  part  of  the  res  gests. 

6.  On  a  trial  for  murder,  an  instruction  that 
*'if  defendant  intentionally,  wrongfully,  killed 
the  deceased,  without  any  justification  or^with- 
out  excuse,  then  he  killed  him  with  malice,  and 
that  would  constitute  murder,"  is  not  a  charge 
on  the  facts. 

7.  An  instruction  that  if  defendant  wrongfully 
killed  deceased,  without  justification,  then  ft 
would  constitute  murder,  properly  defined  the 
crime. 

8.  Where,  on  a  trial  for  murder,  defendant 
pleads  accidental  killing,  the  state  must  over- 
come such  plea  beyond  all  reasonable  doubt 

Appeal  from  General  Sessions  Circuit 
Court  of  Lexington  County;  Klugh,  Judge. 

R.  W.  McDanlel  was  convicted  of  murder, 
and  appeals.    Reversed. 

Eflrd  &  Dreher,  G.  T.  Graham,  and  Leroy 
P.  Youmans,  for  appellant  J.  Wm.  Thur^ 
mond  and  W.  H.  Sharpe,  for  the  State. 

JONES,  J.  This  case  was  first  heard  at 
the  April  term,  1003,  of  this  court,  but  iui 
order  for  rehearing  liaving  been  made,  it  was 
heard  again  at  the  present  term.  The  de- 
fendant was  tried  at  Lexington,  February 
term,  1903,  under  an  indictment  for  the  mur- 
der of  John  L.  Neece  at  Swansea,  Lexington 
county,  on  the  24th  day  of  December,  1902. 
The  Jury  rendered  a  verdict  of  guilty,  with 
recommendation  to  mercy,  and  sentence  of 
life  imprisonment  was  imposed,  from  which 
he  now  appeals  upon  exceptionrto  the  courtfs 
rulings  as  to  the  admissibility  of  testimony 
and  charge  to  the  Jury. 

The  first  exception  alleges  error  in  not  al 
lowing  the  witness  Hildebrand  to  testify  as 
to  the  r^utation  of  deceased  for  drinking, 
in  that  one  issue  raised  by  the  defendant  was 
that  deceased  was  a  violent  and  treacherous, 
man  when  drinking,  and  that  he  was  Intoxi- 
cated at  the  time  of  the  difficulty.  The  court 
did  not  restrict  defendant  in  showing  the 
reputation  of  the  deceased  for  violence  when 
drinking,  and  that  deceased  was  drinking  at 
the  time  of  the  difficulty.  The  reputation 
of  the  deceased  for  drunkenness  was  not  rel- 
evant In  a  prosecution  for  murder,  evidence 
of  the  general  bad  character  of  the  deceased 
is  irrelevant  but  evidence  of  his  character  or 
reputation  for  violence,  treachery,  etc.,  is  ad- 
missible under  a  plea  of  self-defense.  State 
y.  Turner,  29  S.  C.  34,  6  S.  B.  891,  13  Am.  St 
Rep.  706.  There  was  no  plea  of  self-defense 
in  this  case.  On  the  contrary,  counsel  for  de- 
fendant expressly  declared  on  trial  that  de- 
fendant did  not  plead  self-defense,  but  plead- 
ed homicide  by  accident 
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▲  Mcond  exception  aarigns  error  In  not  al- 
lowing defendant  to  testify  that  he  had  re- 
ceived a  meeaage  from  the  deceased  concern- 
ing the  discharge  of  blank  cartridges  within 
the  corporate  limits  of  the  town  on  the  day 
of  the  difficulty.  Tlie  deceased  was  marshal 
of  the  town  of  Swansea,  and  it  seems  there 
was  an  ordinance  of  the  town  against  the  fir- 
ing of  guns  within  the  corporate  limits.  The 
defendant  kept  a  store  in  Swansea,  and  was 
celebrating  Christmas  Bre  by  firing  several 
blank  cartridges  from  a  shotgun  while  stand- 
ing in  his  store  door.  The  homicide,  whether 
intentional,  as  contended  by  the  prosecution, 
or  accidental,  as  contended  by  the  defense, 
was  the  result  of  a  struggle  between  the  de- 
fendant and  the  deceased,  growing  out  of  the 
deceased's  attempt  to  arrest  defendant  for 
the  alleged  unlawful  shooting  of  the  gun. 
The  court  ruled  that  defendant  could  not  tes- 
tify as  to  any  message  delivered  by  a  third 
person,  as  coming  from  the  deceased  mar- 
shal, about  shooting  blank  cartridges;  but 
later,  all  objection  being  withdrawn,  the  de- 
fendant was  permitted  to  testify  fully  as  to 
the  said  message  as  received  by  him;  and  the 
bearer  of  the  message,  Joe  Adams,  testified 
as  to  the  same,  which  was  to  the  effect  that 
the  marshal  permitted  or  did  not  object  to 
the  shooting  of  blank  cartridges.  The  excep- 
tion is  therefore  without  foundation. 

The  third  exception  complains  that  there 
was  error  in  allowing  and  compelling  defend- 
ant to  testify  as  to  his  action  and  that  of  the 
town  council  of  Swansea  in  the  election  of  a 
town  marshal,  in  that  said  testimony  showed 
a  difference  between  the  defendant  and  the 
town  council— an  entirely  collateral  issue,  not 
competent  in  this  case  and  prejudicial  to  the 
defendant  The  solicitor,  as  it  appears,  was 
endeavoring,  on  the  cross-examination  of  the 
defendant,  to  show  that  defendant  had  some 
ill  will  or  unfriendliness  to  the  deceased,  by 
bringing  out  that  defendant  had  tried  to  se- 
cure the  election  of  another  marshal  at  the 
time  deceased  was  elected.  The  question  pro- 
pounded and  admitted  over  defendant's  ob- 
jection was,  "You  tried  to  get  in  another 
marshal,  did  you?"  The  question  was  com- 
petent for  the  purpose  of  showing  whether 
the  relations  of  defendant  and  deceased  were 
fdendly. 

The  fourth  exception  charges  error  in  re- 
fusing to  allow  defendant's  witness  Redmond 
to  be  asked  on  redirect  examination  whether 
liis  testimony  at  the  coroner's  inquest  was 
to  the  same  state  of  facts  as  his  testimony 
on  the  trial.  The  solicitor  had  cross-exam- 
ined the  witness  as  to  his  statements  in  an 
affidavit  used  in  an  application  for  bail,  with 
a  view  to  show  contradictory  statements,  and 
appellant  contends  that  the  testimony  pro- 
posed was  competent  on  redirect  examina- 
tion. It  would  doubtless  be  competent,  after 
a  witness  has  been  cross-examined  respect- 
ing a  former  statement  made  by  him,  for  the 
party  who  called  him  to  re-examine  him  as 
to  the  same  statement,  as  in  State  v.  Tur- 
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ner,  86  8.  O.  S88,  16  8.  B.  902;  but  where 
evidence  of  contradictory  statements  by  a 
witness  is  offered  by  way  of  impeaching  the 
witness,  it  is  not  competent  in  reply/ to  off» 
evidence  tliat  the  witness  has  on  other  occa- 
sions made  statements  similar  to  what  he 
has  testified  in  the  cause.  1  Greenleaf,  Ev. 
f  469;  10  Bncy.  PL  &  Pr.  880;  Davis  v.  Khrk- 
sey,  2  Rich.  Law,  176;  State  v.  Thomas,  3 
Strob.  269.  There  is  an  exception  to  this 
general  rule^  making  such  testimony  compe- 
tent when  it  is  charged  that  there  is  a  design 
to  misrepresent  in  consequence  of  the  rela- 
tion of  the  witness  to  the  party  or  to  the 
cause,  by  showing  similar  statements  made 
before  the  relation  existed.  10  Ency.  PI.  & 
Pr.  830;  State  v.  Thomas,  3  Strob.  269.  This 
exception  to  the  general  rule  is  illustrated  in 
Lyies  V.  lories,  1  Hill,  Bq.  76,  for  in  that  case 
it  was  charged  that  the  witness  alleged  to 
have  made  contradictory  statements  had 
been  Induced  to  testify  as  he  did  on  the  trial 
by  hope  or  promise  of  money,  and  so  it  was 
competent  to  show  in  reply  that  the  witness 
had  been  heard  to  make  statements  similar 
to  his  testimony  at  a  time  previous  to  the 
alleged  improper  relation  to  the  cause.  It 
does  not  appear  that  the  present  instance 
falls  within  the  exception.  There  is  no 
ground  for  a  distinction  in  questions  of  this 
kind  between  testimony  on  re-examination 
after  cross-examination  of  same  witness  and 
independent  testimony.  In  the  case  of  State 
V.  Gilliam  (S.  G.)  45  S.  B.  6,  it  was  held  it 
was  not  competent  to  corroborate  the  testi- 
mony of  defendant's  witness  at  the  trial  by 
showing  that  the  witness  made  similar  state- 
ments at  the  coroner's  inquest 

The  fifth  exception  imputes  error  in  allow- 
ing W.  R.  Barrs  to  testify  that  there  were 
no  powder  bums  on  deceased's  liands,  be- 
cause not  in  reply  to  any  testimony  offered 
by  defendant  The  defendant  and  one  of  his 
witnesses  (Joe  Adams)  had  testified  that, 
when  the  pistol  fired,  both  defendant  and 
deceased  had  hold  of  it— the  defendant  by 
the  stock,  and  the  deceased  by  the  barrel. 
The  testimony  tliat  there  were  no  powder 
bums  on  deceased's  liands  had  some  ten- 
dency to  show  that  deceased  did  not  have 
hold  of  the  barrel  of  the  pistol  at  the  time  it 
was  fired,  and  thus  was  in  reply  to  defend- 
ant's testimony. 

The  sixth  exception  alleges  error  in  not  al- 
lowing the  witness  Hildebrand  to  testify  to 
fhe  declaration  of  the  defendant  immediately 
after  the  shooting,  and  in  holding  that  the 
same  was  not  part  of  the  res  gestae.  The 
case  shows  the  following  in  reference  to  this 
matter:  **Q.  Did  he  say  anything  about 
shooting  being  accidental?  A.  On  the  way 
to  his  house  he  did.  Q.  The  Solicitor:  Only 
Just  what  occurred  then?  A.  He  asked  me 
to  go  home.  I  said  for  him  to  go  home,  as 
I  thought  there  would  be  some  of  Neece's 
friends—  Q.  Mr.  Efird:  How  far  were  you 
from  the  store  when  he  told  you  this?  A. 
We  had  Just  stepped  out    Q.  How  long  was 
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It  after  sbootliig  before  yon  and  he  stepped 
out— how  long  between  the  shootiDg  and  the 
time  yon  went  ont?  ▲.  It  was  not  two  min- 
ntea,  I  hardly  think.  He  said:  'I  will  take 
yonr  advice  if  yon  go  with  me.  I  will  go  if 
you  go  with  me  to  my  house.'  And  this  was 
before  we  got  to  the  house,  Q.  How  far 
from  the  store  to  McDaniel's  house  is  it? 
A.  About  one  square— two  or  three  hundred 
feet  The  Court:  I  don't  think  tnat  is  part 
of  the  res  gestse."  Hildebrand  had  preyious- 
ly  testified  that  after  the  shooting  he  advised 
defendant  that  he  had  better  go  away  to 
avoid  further  trouble— to  go  and  tell  his  wife. 
The  witness  Johnson  liad  testified  that  after 
the  shooting  he  told  defendant  he  had  killed 
Neece,  and  that  he  had  got  his  foot  in  it, 
and  that  defendant  said,  "No  man  put  your 
hands  on  me;"  ttiat  defendant  inquired  of 
Johnson  and  Hildebrand  for  the  gun;  and 
that  Adams  got  the  gun  and  gave  it  to  de- 
fendant, who  then  went  to  his  house.  As 
stated  in  the  case  of  State  v.  Belcher,  13  8. 
O.  468:  "When  the  inquiry  is  as  to  a  certain 
transaction,  not  only  what  was  done  but 
what  was  said  by  those  present  during  the 
transaction  is  admissible  for  the  purpose  of 
explaining  its  character.  *  *  *  To  make 
declarations  a  part  of  the  res  gestae,  they 
must  be  contemporaneous  with  the  main  fact 
•-not,  however,  precisely  concurrent  in  point 
of  time.  If  they  spring  out  of  the  transac- 
Uon,  elucidate  it,  and  are  made  at  a  time  so 
dear  to  it  as  reasonably  to  preclude  the  idea 
Df  deliberate  design,  they  are  then  regarded 
as  contemporaneous."  If  the  declarations 
are  a  mere  narration  of  a  past  occurrence, 
they  are  not  admissible  as  res  gestae.  State 
V.  Taylor,  56  S.  C.  869,  34  S.  E.  930.  When 
the  declarations  are  not  precisely  concurrent 
with  the  transaction,  a  delicate  and  complex 
question  is  presented  to  the  trial  judge,  in 
determining  their  admissibility,  and  eadi 
case  must  be  decided  upon  its  own  circum- 
stances. In  the  nature  of  the  case,  there  can 
be  no  hard  and  fast  rule  as  to  the  precise 
time  near  an  occurrence  within  which  dec- 
larations explanatory  thereof  must  be  made, 
in  order  to  be  admissible.  The  general  rule 
is  that  the  declarations  must  be  substantially 
contemporaneous  with  the  litigated  transac- 
tion, and  be  the  Instmctive,  spontaneous  ut- 
terances of  the  mind  while  under  the  active, 
immediate  influences  of  the  transaction;  the 
circumstances  precluding  the  idea  that  the 
utterances  are  the  result  of  reflection  or  de- 
sign to  make  false  or  self-serving  declara- 
tions. Accordingly,  in  State  v.  Arnold,  47 
S.  C.  13,  24  S.  £.  926,  58  Am.  St  Rep.  867, 
the  court  held  admissible  as  res  gestas  a 
statement,  *'Charlie  shot  me  to  death,"  made 
by  a  man  shot  in  a  doorway  of  a  house  from 
which  he  staggered  some  30  yards  and  fell; 
the  utterances  being  made  a  few  minutes 
after  the  shooting,  to  the  first  persons  who 
reachea  him  in  response  to  his  cry  for  help. 
The  declarations  here  in  question  were  made 
probably  within  two  or  three  minutes  after 


the  shooting,  and  within  two  or  three  hun- 
dred feet  of  the  place  of  the  shooting.  These 
circumstances  of  time  and  place  do  not  alone 
necessarily  prevent  a  declaration  from  being 
part  of  the  res  gestae,  but  they  are  factors, 
with  other  circumstances^  in  determining 
whether  the  oeclarations  were  the  spontane- 
ous utterances  of  the  mind  under  the  imme- 
diate influehce  of  the  transaction.  It  is  to 
be  remembered  that  it  was  in  testimony  that 
defendant  did  not  declare  that  the  shooting 
was  accidental,  when  he  saw  that  Neece  had 
been  shot  and  when  Jolmson  told  him  that 
he  had  killed  Neece,  and  that,  on  the  con- 
trary, the  testimony  tended  to  show  that  he 
forbade  any  one  to  put  hands  on  him;  that 
he  had  a  conversation  with  Hildebrand  as  to 
the  advisability  of  going  home  to  avoid  fur- 
ther trouble,  and  inquired  and  secured  pos- 
session of  Ills  gun  before  leaving  the  store 
where  the  shooting  took  place.  No  doubt,  the 
drcuit  court  considered  thac  these  drcnm- 
stances  tended  to  indicate  a  mind  which  was 
not  then  being  actively  influenced  by  the 
transaction  to  make  explanation  thereof,  but 
rather  a  mind  adverting  to  means  of  future 
safety.  Questions  of  this  kind  must  be  voy 
largely  left  to  the  sound  Judicial  discretion 
of  the  trial  judge,  who  is  compelled  to  view 
all  the  circumstances  in  reselling  his  conclu- 
sion, and  this  court  will  not  reverse  his  rul- 
ing unless  it  clearly  appears  from  undisputed 
circumstances  in  evidence  that  the  testimony 
ought  to  have  been  admitted  or  rejected,  as 
the  case  may  be.  Moreover,  no  harm  arose 
to  the  defendant  from  the  ruling,  for  the 
testimony  quoted  above  shows  that  the  wit- 
ness was  allowed  to  state  that  defendant,  on 
the  way  to  his  house,  did  say  something 
about  the  shooting  being  acddentaL 

The  remaining  exceptions  relate  to  the 
charge,  the  seventh  exception  being  as  fol- 
lows: "(7)  His  honor  erred  in  charging  the 
Jury:  'In  this  case,  if  defendant  intentional- 
ly, wrongfully,  killed  the  deceased,  without 
any  Justlflcation  or  excuse,  then  he  killed 
him  with  malice,  and  that  would  constitute 
murder.'  Whereas  (1)  the  killing  of  <»ie  per- 
son by  another  may  have  been  intentional 
and  wrongful,  and  yet  the  circumstances 
show  that  the  killing  was  not  more  than 
manslaughter;  (2)  this  was  charging  on  the 
facts."  It  Is  very  clear  that  this  charge 
was  not.  in  respect  to  matters  of  fact,  in 
violation  of  the  Constitution,  as  it  is  based 
upon  a  h>i>othetical  statement  of  facts. 
There  is  no  significance  in  the  use  of  the 
words  "in  this  case,"  which  was  commented 
upon  in  argument  Bvery  charge  necessarily 
relates  to  the  case  in  hand,  whether  the  court 
uses  such  words  or  not  The  first  specifica- 
tion of  this  exception  is  based  upon  the  view 
that  the  court,  in  the  charge  quoted,  should 
have  used  words  excluding  the  circumstan- 
ces which  extenuate  an  intentional  homicide 
to  manslaughter;  that  is,  the  chaige  should 
have  been  thus:  "If  the  defendant  inten- 
tionally,   wrongfully,    killed    the   deceased. 
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wtttumt  any  Jnstillcatloii  or  excuse  or  ex- 
tenuation (as  sudden  heat  and  passion  upon 
sufficient  legal  prorocatlon),  then  he  killed 
him  with  malice,  and  that  would  constitute 
murder."  It  must  be  noted  here  that  the 
court  was  not  attempting,  in  this  part  of 
the  charge,  to  cover  the  law  as  to  an  inten- 
tional homicide  npon  sudden  heat  and  pas- 
sion, upon  sufficient  legal  provocation.  In 
another  portion  of  the  charge  the  law  as  to 
voluntary  manslaughter  was  fully  and  cor- 
rectly stated  to  the  jury,  and  no  exception 
has  been  taken  thereto.  The  court  here  was 
instructing  the  jury  wit^  reference  to  mur- 
der, and  malice  as  an  essential  ingredient 
In  the  sentence  just  preceding  the  one  ex- 
cepted to,  the  court  said:  "In  its  general 
signification,  'malice'  means  the  doing  of  a 
wrongful  act  Intentionally,  without  justifica- 
tion or  excuse."  This  Is  substantially  the 
famous  definition  of  "malice"  by  Bayley,  X, 
in  Bromage  v.  Proser,  10  B.  O.  L.  821:  "  *MaI- 
loe'.  In  ccHumon  acceptation,  means  111  will 
against  a  person,  hot  in  its  legal  sense  It 
means  a  wrongful  act  done  intentionally, 
without  Jnst  cause  or  excuse.''  In  State  t. 
TMg,  2  Rich.  Law,  182,  our  court  said:  "In 
law,  ^malice'  Is  a  term  of  art.  Importing  wick- 
edness, and  excluding  a  Just  cause  or  ex- 
cuse.**  There  can  be  no  doubt,  under  the. 
decisions  in  this  state^  that  malice  is  pre- 
sumed from  an  intentional  killing,  in  the 
absence  of  facts  and  circumstances  in  evi- 
dence tending  to  show  want  of  malice. 
State  ▼.  Hopkins,  15  S.  0.  153;  State  v.  Ariel, 
38  S.  C.  221,  16  S.  B.  779;    State  v.  Jones, 

29  S.  G.  201,  7  S.  B.  296;  State  v.  Alexander, 

30  S.  C.  74^  8  S.  B.  440,  14  Am.  St  Bep.  879. 
But  the  court  in  this  case  left  It  to  the  jury 
to  decide  whether  the  killing  was  intentional, 
and  whether  malice  was  any  justification  or 
excuse,  and  in  that'event  malice  existed,  and 
the  killing  would  be  murder.  An  intentional 
homicide,  without  any  excuse,  is  certainly 
murder.  The  language  "without  any  justifi- 
cation or  excuse**  not  only  excludes  justifi- 
able and  excusable  homicide^  but  homicide 
extenuated  to  manslaughter  because  done  in 
sudden  heat  and  passion  upon  sufficient  legal 
provocation.  It  must  not  be  supposed  that 
the  word  "excuse**  is  x  only  applicable  to  ex- 
cusable homicide,  as  homicide  in  self-de- 
fense. In  the  early  stages  of  the  common 
law  there  was  ground  for  distinction  be- 
tween Justifiable  and  excusable  homicide^ 
when  the  accused  was  not  entitled  to  an 
acquittal  in  case  of  excusable  homicide,  but 
upon  special  verdict  was  entitled  to  pardon; 
but  now  the  distinction  is  of  no  practical 
importance,  as  in  both  cases  the  accused 
is  entitled  to  an  acquittal,  and  there  is  no 
penalty  whatever  attachiog.  It  would  there- 
fore be  wrong  to. hold  that  the  word  "ex- 
cuse** was  intended  by  the  court  or  under- 
stood by  the  Jury  to  be  used  in  the  absence 
of  something  which  renders  one  wholly  ex- 
cusable or  justifiable,  but  on  the  contrary, 
it  should  be  h^d  to  include  also  any  legal 


extenuation  of  the  offense  charged.  The  dic- 
tionaries give  as  one  definition  of  "excuse** 
"a  plea  offered  in  extenuation  of  a  fault  oi 
neglect**  Bouvier's  Law  Dictionary  says; 
'*Thls  word  presents  two  ideas,  differing  es- 
sentially from  each  other.  In  one  case  an  ex- 
cuse may  be  made  in  order  to  show  that 
the  party  accused  is  not  guilty;  in  another, 
by  showing  that  though  guilty,  he  is  less 
so  than  he  appears  to  be.**  In  the  case  of 
State  V.  Mason,  54  S.  O.  240,  32  S.  B.  357, 
the  court  sustained  a  charge  to  the  effect 
that  malice  is  Implicated  from  an  intentional 
killing,  without  justification  or  excuse. 

The  eighth  exception  complains  of  errcH*  in 
charging  the  jury  in  these  words:  "So,  if  you 
could  suppose  a  case  where  it  was  evident 
that  one  person  had  Intentionally  killed  an- 
other, and  any  other  fact  about  it  was  evi- 
dent or  known,  the  law  would  imply  malice 
ftom  the  intentional  killing**— because  no 
such  presumption  of  malice  arises  where  all 
the  t&ctB  are  brought  out  In  the  opinion 
upon  the  former  hearing  of  this  case^  we  as- 
sumed from  the  context  that  the  word  "any,** 
in  the  charge  as  above  quoted  in  the  excep- 
tion, was  a  misprint  for  "no,**  and  held,  in 
accordance  with  State  v.  Jones,  29  S.  0.  285, 
7  8.  B.  296,  that  while  the  law  presumes  mal- 
ice from  the  mere  fact  of  an  intentional  kill- 
lug,  yet  when  the  facts  attending  the  homi- 
cide are  brought  out  there  is  no  room  for 
the  presumption,  and  the  state  must  prove 
the  malice  from  the  facts  and  circumstan- 
ces, without  aid  from  the  artificial  presump- 
tion. In  the  application  for  rehearing,  it 
was  urged  that  the  charge  was  printed  In  ac- 
cordance with  the  "case**  as  agreed  upon, 
and  with  the  copy  of  the  stenographic  notes 
as  furnished  appellant  This  court  was  so 
Impressed  with  the  Impropriety  of  assuming 
of  its  own  motion  to  correct  the  "case**  as 
agreed  upon,  and  the  danger  of  injustice  to 
litigants  by  establishing  such  a  precedent 
that  it  was  ihduced  by  this  circumstance, 
along  with  other  circumstances,  to  grant  a 
rehearing.  By  subsequent  inroceedlngs  al- 
lowed at  the  instance  of  the  solicitor,  the 
"case**  has  been  corrected  by  order  of  Judge 
Klugh,  and  it  now  appears  regularly  that  the 
circuit  judge  used  the  word  "no,**  Instead  of 
the  word  "any,**  in  the  charge  to  which  ex- 
ception was  taken.  So  corrected,  the  charge 
is  free  from  error,  under  the  cases  cited 
above  on  this  subject 

The  ninth  exception  is  as  follows:  "(9) 
His  honor  erred  in  charging  the  jury:  'Now, 
in  this  case,  if  the  facts  and  circumstances 
surrounding  the  homicide  have  been  brought 
out  before  you,  then  you  look  to  the  facts 
and  circumstances,  and  say  whether  they  es- 
tablish beyond  a  reasonable  doubt  the  fact  of 
malice  on  the  part  of  the  defendant  in  tak- 
ing the  life  of  the  deceased;  and,  if  so^  then 
your  verdict  will  be  guilty  of  murder.*  The 
error  consists  (1)  In  his  honor  assuming  and 
in  pressing  on  the  minds  of  the  jury  that  de- 
fendant had  actually  killed  deceased^  when. 
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ander  the  facts  in  the  case,  defendant  con- 
tended that  he  had  not  fired  the  pistol  which 
killed  the  deceased;  (2)  this  was  charging  up- 
on the  facts."  It  Is  too  clear  for  argument 
that  this  was  not  a  charge  upon  the  facts, 
and  the  following  extract  from  the  charge 
preceding  the  portion  complahied  of  shows 
that  the  exception,  in  its  first  specification. 
Is  also  without  foundation:  "Now,  In  order 
for  the  state  to  convict  a  person  of  murder, 
where  the  plea  is  not  guilty,  as  it  is  in  this 
case,  In  the  first  Instance,  it  is  necessary  for 
the  state  to  prove  beyond  a  reasonable  doubt 
the  material  facts  of  the  indictment  The 
3tate  must  therefore  prove,  first  of  all,  that 
John  Lee  Neece  is  dead,  that  he  came  to  his 
death  at  the  hands  of  some  person  other  than 
himself,  and  then  must  prove  that  this  de- 
fendant killed  him,  and  must  prove  that  the 
killing  was  done  with  malice  aforethought, 
whether  the  malice  be  express  or  implied 
malice.  It  is  a  matter  for  you  to  determine 
from  the  evidence  in  the  case  whether  these 
facts  are  established  beyond  a  reasonable 
doubt  or  not  If  the  state  has  proved  the 
killing  of  the  deceased  by  the  defendant, 
then  it  becomes  necessary  for  you  to  deter- 
mine whether  the  killing  was  a  malicious 
killing  or  not  Of  course,  if  the  state  has  not 
established  the  fact  of  the  killing  of  the  de- 
ceased by  the  defendant,  the  case  falls  to 
the  ground  there,  and  must  result  in  a  ver- 
dict of  not  guilty;  but,  if  you  are  satisfied 
beyond  a  reasonable  doubt  that  the  defend- 
ant killed  the  deceased,  then  the  next  Inquiry 
is,  was  it  done  with  malice  aforethought?" 

We  next  notice  the  eleventh  exception, 
which  assigns  error  **in  refusing  to  charge  de- 
fendant's second  request,  in  that  one  issue 
raised  by  defendant,  and  which  there  was 
testimony  tending  to  support,  was  that  de- 
ceased attempted  unlawfully  to  arrest  de- 
fendant, and  it  was  error  not  to  instruct  the 
Jury  as  to  full  rights  of  defendant  in  resist- 
ing an  illegal  arrest*'  This  exception  falls 
to  specify  wherein  the  court  failed  to  charge 
the  law  as  to  arrests.  The  jury  were  in- 
structed at  length  on  that  subject,  and  no  ex- 
ception is  taken  to  what  the  court  said.  The 
court  refused  to  charge  the  defendant's  sec- 
ond request  on  the  ground  that  it  was  inco- 
herent, in  the  form  in  which  it  was  present- 
ed. The  charge  to  the  Jury  fully  covered 
the  right  of  the  defendant  to  resist  an  ille- 
gal arrest,  and  we  see  no  reversible  error  in 
refusing  the  request  in  the  particular  form 
presented. 

The  question  which  is  deemed  most  seri- 
ous is  presented  in  the  tenth  exception,  which 
Imputes  error  in  charging  the  Jury  that  the 
plea  of  homicide  by  accident  is  an  affirma- 
tive defense,  which  defendant  must  prove  by 
the  preponderance  of  the  evidence.  In  this 
connection  the  court  charged:  ••The  defend- 
ant, in  addition  to  the  plea  of  not  guilty,  sets 
up  the  plea  of  accidental  killing.  Now,  where 
a  person  comes  into  court,  whether  in  a  civil 
or  criminal  case,  and  sets  up  an  afiSrmatlve 


defense— where  he  comes  In  and  says  that  the 
charge  against  him  would  be  true,  but  for 
certain  facts  which  he  relies  upon— he  must 
establish  those  facts  by  the  preponderance 
of  the  evidence.  The  rule  is  the  same  in  a 
criminal  case  as  in  a  civil  case,  and,  so  far 
as  a  defendant  is  concerned,  in  a  criminal 
case,  the  state  must  prove  beyond  a  reason- 
able doubt  its  side  of  the  case.  The  defend- 
ant is  only  required  to  prove  by  the  prepon- 
derance of  the  evidence— which  means  the 
greater  weight  of  evidence— the  facts  that  he 
relies  upon  by  way  of  excuse  or  Justification. 
In  this  case,  therefore,  the  defendant  must 
establish  the  facts  upon  which  the  plea  of 
accidental  killing  rests  by  the  preponderance 
of  the  evidence,  and,  if  he  has  established  his 
plea  of  accidental  killing  to  that  extent,  then 
he  is  entitled  to  a  verdict  of  not  guilty. 
•  •  •"  He  further  charged:  ''So^  if  he  has 
established  his  plea  of  accidental  killing  by 
the  preponderance  of  the  evidence,  you  must 
find  a  verdict  of  not  guilty.  If  you  have  a 
reasonable  doubt  wheth^  he  has  established 
the  plea  by  the  preponderance  of  the  evi- 
dence, you  must  give  liim  the  benefit  of  the 
doubt,  and  find  he  has  established  it,  and 
still  find  a  verdict  of  not  guilty.  If  he  has 
failed  to  establish  the  plea  of  accidental 
Jiomiclde,  then  you  disregard  that  plea,  and 
determine,  from  his  other  plea  of  not  guilty 
to  the  indictment,  whether  the  state  has  es- 
tabllshed  Its  case  beyond  a  reasonable  doubt 
or  not;  and,  if  it  has  not  you  must  give  him 
the  benefit  of  the  reasonable  doubt,  and  find 
a  verdict  of  not  guilty."  Then  finally  the 
court  charged:  ••So  if  you  should  conclude, 
in  this  case,  that  the  defendant  was  resisting 
an  unlawful  arrest,  or  if  you  should  conclude 
he  was  defending  himself  against  unneces- 
sary violence,  and  thus  engaged  in  a  lawful 
act,  and  that  while  so  ehgaged  he  uninten- 
tionally, accidentally,  took  the  life  of  the  de- 
ceased, that  would  be  an  accidental  homicide, 
or  a  homicide  by  misfortune,  which  the  law 
will  excuse.  But  if  the  defendant  has  failed 
to  show  that  to  your  satisfaction  by  the  pre- 
ponderance of  the  evidence,  then  you,  as  a 
matter  of  course,  will  disregard  that  plea  of 
accidental  killing,  and  determine  whether  he 
is  guilty  of  murder,  manslaughter,  or  not 
guilty,  upon  the  indictment  and  upon  the  plea 
of  not  guilty.  Give  the  defendant  the  benefit 
of  every  reasonable  doubt"  We  have  been 
particular  to  reproduce  all  that  the  circuit 
court  charged  In  this  connection.  This  charge 
was  given  by  the  court  upon  being  advised 
by  defendant's  counsel  that  defendant  plead- 
ed homicide  by  misadventure  or  accident 
We  are  not  content  with  the  conclusion 
which  we  reached  in  this  opinion  on  the  first 
hearing  of  this  case,  in  overruling  this  ex- 
ception. The  rule  has  been  established  in 
this  state  that,  where  self-defense  is  pleaded 
to  an  indictment,  the  defendant  must  estab- 
lish it  by  the  preponderance  of  the  evidence, 
but  at  the  same  time  the  guilt  of  the  ac- 
cused must  be  made  to  appear  beyond  a  rea- 
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soDable  donlvt  State  v.  Welsh,  28  S.  G.  4, 
6  S.  E.  894;  State  v.  Bodie,  83  S.  O.  132,  11 
S.  B.  624.  Whether  such  a  mle,  as  applied 
to  self-defense,  is  sound  or  practically  nse- 
fnl,  we  need  not  now  inquire.  If  there  Is  no 
distinction  between  self-defense  and  homi- 
cide by  accident,  when  set  np  by  plea  and 
evidence,  then,  onqneetionably,  the  circuit 
court  charged  the  Jury  correctly,  as  he  char- 
ged in  accordance  with  the  law  as  laid  down 
in  repeated  decisions  concerning  self-defense 
as  an  affirmatlTe  defense.  But  we  do  not 
think'  that  a  defense  that  the  homicide  was 
accidental  is  in  any  sense  an  afflrmative  de- 
fense. It  is  distinguishable  from  self-defense 
as  a  plea,  which  admits  an  intentional  kill- 
ing, and  sets  up  as  justification  a  necessity 
to  kill  in  order  to  save  the  accused  from 
death  or  serious  bodily  harm,  whereas  a  de- 
fense of  homicide  by  accident  denies  that  the 
killing  was  intentional.  In  Ck>mmonwealth 
T.  McKie,  1  Gray,  61,  61  Am.  Dec.  410,  the 
logical  rule  is  thus  stated:  *' Where  the  de- 
fendant sets  up  no  separate  independent  fact 
in  answer  to  a  criminal  charge,  but  confines 
his  defense  to  the  original  transaction  char- 
ged as  criminal,  with  its  accompanying  cir- 
cumstances, the  burden  of  proof  does  not 
change,  but  remains  on  the  government  to 
satisfy  the  Jury  that  the  act  was  unjustifiable 
and  unlawful."  In  the  case  of  State  v.  Gross 
(W.  Ya.)  24  S.  E.  996,  the  court  held  that  the 
defense  of  accidental  killing  is  a  denial  of  the 
criminal  intent,  and  throws  upon  the  state 
the  burden  of  proving  such  intent  beyond  a 
reasonable  doubt,  and  the  accused  is  not  re- 
quired to  sustain  such  defense  by  a  prepon- 
derance of  testimony.  It  was  error,  there- 
fore, to  instruct  the  Jury  to  disregard  the 
plea  of  accidental  homicide  if  the  defendant 
failed  to  establish  it  by  the  preponderance 
of  the  evidence.  It  is  true,  the  charge  did 
finally  impose  upon  the  state  the  duty  of  es- 
tablishing the  charge  beyond  a  reasonable 
doubt,  but  it  will  be  observed  that  this  last 
instruction  was  conditioned  on  defendant's 
failure  to  establish  an  accidental  killing  by 
the  preponderance  of  the  evidence.  The  er- 
ror consisted  in  charging  that  the  burden  of 
proof  had  shifted  to  the  defendant  at  all  on 
the  question  whether  the  killing  was  acci- 
dental. For  this  material  error,  in  an  other- 
wise exceedingly  clear  and  able  charge,,  the 
judgment  must  be  reversed. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 
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CBIVINAL.    LAW  —  EVIDENCE— ADMISSIONS— IN- 
STBUCTIONS. 

1.  Where  declarations  are  not  precisely  con- 
current with  a  transaction,  their  admissibility 
is  in  the  sound  discretion  of  the  trial  court. 


2.  On  trial  for  aasanlt  and  battery,  where  the 
charge  assumes  that  the  defendants  were  claim- 
ing to  act  in  self-defense,  or  ander  the  appre- 
hension that  they  were  acting  in  self-defense, 
whereas  defendants  were  contending  in  evidence 
that  they  did  not  strike  any  blow  at  all,  the  in- 
straction  was  erroneous,  as  on  the  weight  of  evi- 
dence. 

Appeal  from  General  Sessions  Ohrcuit  Gourt 
of  Spartanburg  Gounty;   Aldrich,  Judge. 

Thomas  Lindsey  and  Asberry  Lindsey 
were  convicted  of  assault  and  battery,  and 
appeal.    Reversed. 

Mr.  McGravy  and  Hunt  Bros.,  for  appel- 
lants.   T.  S.  Sease,  for  the  State. 

JONES,  J.  The  defendants  were  tried  be- 
fore Judge  Aldrich  and  a  Jury  at  January, 
1903»  court  of  general  sessions  for  Spartan- 
burg county,  on  the  charge  of  assault  and 
battery,  with  intent  to  kill,  upon  W.  D.  How- 
ard, and  were  convicted  of  assault  and  bat- 
tery of  a  high  and  aggravated  nature,  and 
sentenced.  They  appeal  upon  exceptions  to 
the  rulings  of  the  court  as  to  admissibility 
of  testimony  and  to  the  instmctions  to  the 
Jury. 

The  first,  second,  and  third  exceptions  raise 
the  question  whether  the  excluded  testimony 
came  within  the  res  gestse.  The  witness  G. 
B.  Amanda  was  asked  by  the  defendants' 
counsel  whether  he  heard  Mrs.  Howard  say 
anything  when  they  started  to  cany  W.  D. 
Howard  into  the  house.  It  appears  that  W. 
D.  Howard  was  unconscious,  having  been 
stricken  on  the  head  by  a  rock  alleged  to 
have  been  thrown  by  one  of  the  defendants, 
and  was  being  carried  into  the  house,  near 
by,  a  short  time  after  the  injury.  The  solic- 
itor objected  to  the  testimony  on  the  ground . 
that  no  foundation  had  been  laid  by  asking 
Mrs.  Howard,  when  on  the  stand,  whether 
she  had  said  so  and  so,  and  the  objection 
was  sustained.  It  was  not  suggested  to  the 
court  by  any  one  that  the  testimony  was  ad- 
missible as  part  of  the  res  gestse.  If  the 
purpose  of  the  testimony  was  to  contradict 
Mrs.  Howard,  the  ruling  was  certainly  cor- 
rect But  it  is  now  contended  that  the  evi- 
dence was  admissible  as  res  gestae.  If  we 
must  assume  that  the  circuit  court  considered 
this  question,  then  there  is  nothing  in  the 
*'case"  to  show  any  abuse  of  discretion.  In 
ruling  upon  the  question  whether  any  par- 
ticular testimony  is  admissible  as  res  gestae, 
the  circuit  court  must  necessarily  view  all 
the  circumstances,  and  decide  In  the  first  in- 
stance whether  the  circumstances  were  such 
as  to  bring  the  testimony  within  the  rule. 
This  subject  has  been  very  recently  consid- 
ered in  the  case  of  State  v.  McDaniel,  47  S. 
B.  884,  where  the  court  said:  "Where  the  dec- 
larations are  not  precisely  concurrent  with 
the  transaction,  a  delicate  and  complex  ques^ 
tlon  is  presented  to  the  trial  Judge  in  deter- 
mining their  admissibility,  and  each  case 
must  be  decided  upon  Its  own  circumstances. 
In  the  nature  of  the  case^  there  can  be  no 
hard  and  fast  rule  as  to  the  precise  time. 
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near  an  occurrence  within  which  declara- 
tions explanatory  thereof  must  be  made,  In 
order  to  be  admissible.  The  general  rule  is 
that  the  declaration  must  be  substantially 
contemporaneous  with  the  litigated  transac- 
tion, and  be  the  instinctive,  spontaneous  ut- 
terances of  the  mind  while  under  the  active 
influences  of  the  transaction;  the  circum- 
stances precluding  the  idea  that  the  utter- 
ances are  the  result  of  reflection  or  design  to 
make  false  or  self-serving  declarations.'* 
The  court  further  said  that  ''questions  of  this 
kind  must  be  largely  left  to  the  sound  Judi- 
cial discretion  of  the  trial  judge,  who  is  com- 
pelled to  view  all  the  circumstances  in  reach- 
ing his  conclusion,  and  this  court  will  not  re- 
view his  ruling  unless  it  clearly  appears 
from  the  undisputed  circumstances  in  evi- 
dence that  the  testimony  ought  to  have  been 
admitted  or  rejected,  as  the  case  may  be." 
For  the  reasons  stated  above,  we  must  over- 
rule these  exceptions. 

The  fourth,  flfth,  and  sixth  exceptions  com- 
plain of  the  charge  to  the  Jury,  but  the  points 
made  are  fully  presented  in  the  sixth  excep- 
tion, which  is  as  follows:  "(6)  Because  his 
honor  erred  in  charging  the  Jury  as  follows: 
'If  the  state  has  failed  to  prove  either  of 
these  charges  against  the  defendants,  and 
they  acting  in  self-defense,  if  it  is  proven 
that  they  acted  in  self-defense,  then  your  ver- 
dict will  be  not  guilty,*  in  that  this  part  of 
the  charge,  in  connection  with  the  following: 
'The  defendants  here  have  pleaded  ''Not 
guilty."  Now  as  to  self-defense.  Self-de- 
fense comes  to  a  man  or  men  when  they  are, 
at  the  time  of  the  encounter  or  difficulty, 
without  fault  in  bringing  about  the  trouble, 
and  they  are  assaulted,  or  there  is  danger 
to  their  lives  or  persons,  which  is  then  and 
there  pending.  Then,  if  the  defendant  or  de- 
fendants, being  impressed  with  this  appre- 
hension of  danger  to  their  lives  or  persons, 
honestly  believing  it  was  necessary,  in  order 
to  protect  their  lives  or  persons,  to  resort  to 
force  to  repel  the  attack,  and,  so  believing, 
do  inflict  punishment  or  injury  upon  the 
party  assaulting  them,  that  would  be  the 
first  element  of  self-defense.  The  second  is 
believing  that  a  man  of  ordinary  sense,  dis- 
cretion, would,  under  the  circumstances 
shown  by  the  testimony  in  this  case,  feel  Jus- 
tifiable or  excusable  In  forming  the  opinion 
which  the  testimony  shows  the .  defendants 
formed,  or  the  understanding  on  which  they 
acted,  and  acting  as  they  did  in  self-defense. 
If  so,  'then  if  an  ordinary  man  would  have 
done  as  these  defendants  did  under  the  ap- 
prehensions that  they  were  acting  in  self- 
defense,  then  they  have  made  out  their  case. 
If  the  average  man  would  not  have  believed 
it  was  necessary  for  hbn  to  resort  to  force, 
then  they  have  failed  to  make  out  a  plea  of 
self-defense'— was  charged  on  the  facts,  and, 
by  so  doing,  directed  the  Jury  that,  unless  the 
defendants  made  out  their  plea  of  self-de- 
fense, they  would  have  to  find  them  guilty, 
when,  as  a  matter  of  fact,  their  only  plea  was 


an  alibL*'  In  addition  to  their  plea  of  not 
guilty,  defendants  set  up  an  alibi,  and  there 
was  some  testimony  tending  to  show  that 
they,  while  near,  did  not  strike  the  blow. 
The  defendants  offered  no  testimony  what- 
ever tending  to  show  self-defense,  but  there 
were  some  circumstances  which  came  out 
in  the  testimony  for  the  state  (that  W.  D. 
Howard  and  Thomas  lindsey  had  quarreled 
a  short  while  before,  and  that;  at  the  time  of 
receiving  the  blow  on  the  head  by  a  rock, 
Howard  was  advandng  towards  Thomas 
Lindsey  with  a  knife  in  his  hand)  which 
made  it  not  Improper  for  the  court  to  in- 
struct the  Jury  as  to  the  law  of  self-defense. 
But  in  charging  the  language  quoted^  we 
think  he  charged  in  respect  to  the  facts.  The 
charge  assumes  that  the  defendants  were 
claiming  to  act  In  self-defense,  and  did  some- 
thing under  the  apprehension  that  th^y  were 
acting  in  self-defense,  whereas  defendants 
were  contending  in  evidence  that  they  did  not 
strike  any  blow  at  all;  that  they  were  stand- 
ing some  distance  away,  talking  to  Mrs. 
Smith,  when  Howard  was  struck  by  some 
one  else.  Of  course,  the  evidence  for  the 
state  combated  this  view,  but  the  Jury  were 
the  sole  Judges  of  the  force  of  the  testimony. 
The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
txiaL 

(fiS  s.  c.  tl») 
KINARD  V.  PROOTOR  et  al. 
(Supreme  0>urt  of  South  Carolina.    March  24. 
1901.) 

INVAITTS— SALB  09  FBOPBBTT  BT  ICOTmU— BAT- 
mOATION— BXCEFTIONS. 

1.  Where  a  mother  executes  for  a  minor  a 
deed,  several  months  before  his  majority,  to 
lands  which  she  had  conveyed  to  him  and  in, 
which  she  has  a  life  interest,  and  he  receives 
the  purchase  money  aa  her  agent,  and  she  gives 
him  a  part,  which  he  retains,  in  an  action 
brought  14  veart  after  obtaining  his  majority 
he  will  be  held  to  have  ratified  the  action  of  his 
mother. 

2.  An  exception  alleging  errors  in  overruling 
findings  and  conclusion  of  master  is  too  general 
to  be  considered. 

Appeal  from  CSommon  Pleas  Oircuit  Court 
of  Greenwood  County;  Dantzler,  Judge. 

Action  by  Julia  Y.  Kinard  against  Susan 
Proctor  and  J.  A.  Proctor.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

B.  S.  F.  Giles,  for  appelUmts.  Sh^pards 
ft  Grier,  for  respondent. 

POPE,  C.  J.  This  action  was  commenced 
on  the  4th  day  of  August,  1902,  for  the  pur- 
pose of  restraining  and  enjoining  the  defend- 
ant J.  A.  Proctor  froni  cutting  down  and 
destroying  the  growing  wood  and  timber  and 
committing  waste  on  a  tract  of  land  contain- 
ing 135  acres,  being  situate  in  the  now  county 
of  Greenwood  (In  the  year  1889  being  in 
Edgefield  county).  In  the  state  aforesaid.  In 
the  complaint  the  plaintiff  asserts  that  the 
defendant  Susan  Proctor  owned  In  fee  all  of 
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said  land,  but  that  in  October,  1889,  the  said 
Buaan  Proctor,  of  her  own  motUa,  divided 
out  amoogBt  her  children  said  lands,  giving 
to  each  one  of  said  children  her  deed  of 
conveyance  to  said  lands,  but  i»  each  deed 
reserved  to  herself  a  life  estate  in  all  of  said 
lands.  That  the  plaintiff  has  pmrduised  all  of 
said  lands  (135  acres),  but  subject  to  the  life 
estate  of  the  said  Susan  Proctor.  That  upon 
the  death  of  the  said  Susan  Proctor  the  pUtin- 
tiff  will  be  entitled  to  the  possession  of  said 
lands.  That  the  defendant  J.  A.  Proctor, 
claiming  to  act  under  the  authority  of  the 
said  life  tenant  (Susan  Proctor)  is  now  en- 
gaged in  cutting  down  and  destroying  the 
growing  timber  on  said  lands,  tor  the  pur- 
pose of  marketing  the  same  for  his  own  pe- 
cuniary advantage^  to  the  great  damage  of 
said  lands  and  of  tills  plaintiff.  That  he  has 
already  cut  down  a  considerable  quantity  of 
the  growing  timber,  and  is  threatening  to  re- 
move and  sell  the  same  for  his  own  use,  and 
threatens  to  continue  to  do  so.  That  the  de- 
fendants are  entirely  unable  to  respond  to  a 
judgment  for  damages  if  recovered  against 
them,  and  could  not  be  made  to  account  for 
the  damage  done  and  threatened,  and,  unless 
the  court  restrains  and  enjoins  them  in  the 
acts  herein  complained  of,  plaintiff  will  suf- 
fer great  and  hreparable  injury.  That  plain- 
tiff has  requested  said  defendants  to  discon- 
tinue the  cutting  dovm  of  said  timber,  but 
they  refused  to  do  so,  and  she  has  forbidden 
the  removal  of  the  timber  cut  down,  but  they 
threaten  to  disregard  her  in  the  premises, 
etc.  The  defendants,  by  their  Joint  answer, 
deny  some  of  the  allegations  of  the  com- 
plaint, and  in  a  general  defense  they  admit 
that  Susan  Proctor,  on  the  8th  of  October, 
1889,  did  divide  the  135  acres  among  her 
eight  children,  giving  a  deed  to  the  portion 
assigned  to  each  child,  reserving  a  life  estate 
in  the  whole  tract  of  185  acres,  and  th^  ad- 
mit that  the  plaintiff  has  received  deeds  for 
all  the  parcels  of  land  allotted,  except  the 
defendants,  J.  A.  Proctor  and  G.  B.  Proctor, 
and  s<»ne  others.  In  articles  5  and  6  of  the 
answer  it  is  stated  as  follows: 

'*(5)  That  some  time  thereafter  the  hus- 
band of  the  plaintiff,  0*  L.  Kinard,  now  de- 
ceased, applied  to  the  defendant  Susan  Proc- 
tor to  buy  for  his  wife,  the  plaintiff  herein, 
the  tract  of  land  owned  by  the  said  O.  E. 
Proctor,  and  was  told  by  the  defendant  Su- 
san Proctor  that  the  same  was  owned  by  the 
said  6.  S.  Proctor,  and  that. he  was  under 
age;  that  the  said  C.  L.  Kinard  insisted  on 
taking  a  conveyance  from  the  said  Suaan 
Proctor,  and  told  her  'that  it  would  be  all 
right  tar  her  to  convey  the  same  to  him,  pro- 
vided she  surrendered  the  deed  already  exe- 
cuted to  the  said  G.  E.  Proctor,  which  had 
not  been  recorded,  and  she  consented  to  do 
80^  and  did  execute  to  the  wife  of  the  said 
C.  L.  Kinard  a  deed  prepared  by  him,  or 
some  one  for  him,  purporting  to  convey  a 
fee-simple  titie  to  the  plaintiff  herein,  re- 
serving to  herself  a  life  estate  in  said  land. 


which  she  liad  ahready  conveyed  to  her  said 
son,  G^  B.  Proctor. 

''(6)  That  the  said  conveyance  by  the  de- 
fendant Susan  Proctor  to  the  plahitiff  waa 
null  and  void,  and  conveyed  to  her  no  in- 
terest in  the  said  tract  of  land.'* 

It  was  also  claimed  in  said  answer  that 
the  timber  cut  by  the  defendant  J.  A.  Proc« 
tor  was  cut  from  the  tract  of  20  or  24  acres 
which  Mrs.  Susan  Proctor  had  conveyed  to 
her  son,  G.  B.  Proctor,  on  8th  October,  1889, 
by  the  consent  of  said  G.  Eu  Proctor.  His 
honor  Judge  Watts  granted  an  order  re- 
straining the  defendant  J.  A.  Proctor  from 
cutting  down  and  selling  timber  until  the  fur- 
ther order  of  court  By  consent  of  all  par- 
ties, all  the  issues  of  law  and  fact  were 
referred  to  W.  J.  Moore,  Bsq.,  as  master  for 
Greenwood  coimty.  He  took  all  the  testi- 
mony and  made  his  report  to  the  court,  hav- 
ing decided  all  the  issues  of  law  and  fact  in 
favor  of  the  defendants.  Exceptions  were 
duly  presented  to  said  report,  and  the  ex- 
ceptions came  on  to  b^  heard  before  his  hon- 
or 0.  G.  Dantzler,  together  with  the  plead- 
ings and  the  testimcmy.  After  a  full  argu- 
ment, he  reversed  the  report  of  the  master 
In  the  following  decree: 

*'This  is  an  action  instituted  by  the  plain- 
tiff against  the  defendants  above  named, 
to  enjoin  the  said  defendants  from  commit- 
ting waste  on  the  lands  described  in  the 
complaint.  It  appears  that  Mrs.  Susan  Proc- 
tor, one  of  the  defendants,  received,  as  her 
distributive  share  in  the  estate  of  her  hus- 
band, a  certain  tract  of  land  containing  one 
hundred  and  thirty-five  (135)  acres,  more  or 
less,  situate  in  what  is  now  Greenwood  coun- 
ty, then  the  county  of  Edgefield,  in  the  state 
of  South  Oirolina.  That  Mrs.  Proctor,  who 
was  the  mother  of  several  children,  divided 
this  tract  of  land  between  her  said  children, 
and  gave  to  each  a  deed  to  the  portion  of  the 
lands  which  she  had  set  apart  to  each  in 
fee,  reserving  for  herself,  in  each  instance, 
a  life  estate.  It  appears  further  that,  after 
this,  the  children  executed  deeds  conveying 
their  interest  in  fee  in  remainder  to  the  plain- 
tiff, Mrs.  Julia  Y.  Kinard,  full  consideration 
being  paid.  J.  A.  Proctor,  one  of  the  defend- 
ants, it  seems,  was  in  possession  <^  the  lands 
under  the  authority  of  the  life  tenant,  Susan 
Proctor.  It  is  alleged  in  the  complaint;  and 
the  testimony  shows,  that  J.  A.  Proctor  has 
been  engaged  in  cutting  down  growing  tim- 
ber on  the  lands,  for  the  purpose  of  selling 
the  same  and  for  his  own  pecuniary  ad^ 
vantage,  to  the  great  damage  of  the  lands; 
that  he  has  cut  down  already  the  greater 
portion  of  the  timber,  and  has  removed  a 
considerable  part  of  it,  and  sold  some  of  it, 
and  claims  the  right  to  cut  timber  from  any 
portion  of  the  lands.  It  appears  that  he 
has  built  a  house  for  himself  on  a  tract  of 
land  which  he  owns,  and  which  Joins  the 
lands  in  question,  largely  from  the  timber 
cut  from  the  lands  described  in  the  com« 
plaint;  of  which  the  plaintiff  is  the  owner  in 
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fee»  subject  Id  tbe  life  estate  of  Mrs.  Susan 
Proctor.  It  further  appears  tliat  the  prin- 
cipal value  of  the  lands  Is  the  timber  there- 
on, and  the  cutting  down  of  the  same  greatp 
ly  depreciates  the  value  and  the  Interest  of 
plaintiff  therein.  It  also  appears  that  the 
defendant  J.  A.  Proctor  threatens  to  continue 
his  conduct  In  the  particulars  herein  stated* 
and  refuses  to  stop,  although  requested  by 
Mrs.  Kinard  on  seyeral  occasions  before  suit 
was  Instituted  to  desist.  The  matter  came 
on  to  be  heard  before  me  In  open  court  at 
Greenwood,  S.  C,  on  the  14th  day  of  August; 
1903,  on  the  report  of  the  master,  the  testi- 
mony taken,  and  the  pleadings  and  the  ezr 
ceptlons  to  the  master's  report  on  behalf  of 
the  plalntifT.  No  exceptions  on  behalf  of 
defendants. 

*The  question  was  fully  argued  by  coun- 
sel representing  both  plaintiff  and  defend- 
ants. The  contention  of  the  defendants^  as 
I  gather  from  the  answer  filed,  and  from 
the  argument  of  counsel  representing  de- 
fendants, Is  that  G.  Bu  Proctor,  also  called 
Eli  Proctor,  was  under  age  at  the  date  he 
received  the  deed  from  his  mother  to  his 
portion  of  the  lands,  the  date  of  which  deed 
is  October  8^  1869,  and  conveyed  to  him  a 
tract  of  land  of  about  20  acres,  reserving  a 
life  estate  In  Mrs.  Susan  Proctor;  and  it  is 
contended  in  argument,  and  alleged  In  the 
answer,  that  all  of  the  wood  and  timber  cut 
by  the  said  J.  A.  Proctor  was  from  his  20- 
acre  tract,  known  as  the  G.  B.  Proctor  or 
Ell  Proctor  tract,  and  that  no  timber  or  wood 
has  been  cut  from  any  other  ];)ortlon  of  those 
lands  by  either  of  the  defendants;  fh&t  Mrs. 
Kinard,  the  plalntUi;  Is  not  the  owner  of  this 
particular  20-acre  tract;  and  It  Is  alleged  In 
paragraph  5  of  the  answer  that  the  husband 
of  the  plalntifT,  now  dead,  applied  to  Susan 
Proctor  to  buy  for  his  wife,  the  plalntiif, 
this  tract  of  land,  and  was  told  by  the  said 
Susan  Proctor  that  the  land  was  owned  by 
her  son,  G.  B.  Proctor,  who  was  under  age; 
that  thereupon  Kinard  Insisted  In  taking  a 
conveyance  from  Mrs.  Proctor,  and  told  her 
that  It  would  be  all  right  for  her  to  convey 
the  land  to  him,  provided  she  surrendered 
the  deed  which  she  had  already  executed 
to  her  son,  G.  EL  Proctor,  which  was  not 
recorded,  and  that  she  consented  to  do  so, 
and  did  execute  such  deed  to  Mrs.  Kinard, 
reserving  to  herself  a  life  estate;  and  In  par- 
agraph 6  of  said  answer  It  is  alleged  that 
this  deed  was  null  and  void,  and  conveyed  no 
interest  in  the  said  tract  of  land. 

*1n  this  connection  it  is  sufficient  to  say 
here  that  there  Is  no  testimony  to  support 
the  allegations  of  paragraph  5  of  the  said 
answer.  G.  B.  Proctor  himself.  In  his  testi- 
mony, gives  quite  a  different  version  of  this 
transaction.  The  testimony  of  Mr.  B.  B. 
Kinard,  which  comes  up  without  exception 
on  part  of  defendants,  shows  that  plaintiff's 
husband,  some  14  years  ago,  during  his  life- 
time, bought  this  Identical  tract  of  land  from 
Ell  Proctor,  and  says  he  saw  him  pay  Ell 


Proctor,  also  called  G.  B.  Proctor,  the  pur- 
chase money  for  this  20-acre  tract,  but  don't 
remember  the  exact  amount,  and  says  that 
before  this  transaction  his  brother  had  pre- 
viously bought  the  land  from  Ell's  mother; 
that  his  mother  said  that  Eli  had  to  have 
some  money  to  go  on,  and  the  only  way  to 
get  it  was  from  this  land;  and  that  Ell  was 
present  when  this  conversation  took  place. 
The  plaintiff,  Mrs.  Kinard,  says,  without  ob- 
jection, that  she  Is  the  owner  of  this  land, 
and  that  she  has  a  plat  to  It,  and  a  deed  ex- 
ecuted by  G.  B.  Proctor,  which  was  exe- 
cuted a  few  years  before  her  husband's  death, 
which  deed  she  says  she  could  not  find  after 
search  for  It,  and  that  the  purchase  price 
was  paid  to  G.  E.  Proctor.  These  seem  to  be 
reputable  witnesses  of  character  and  stand- 
ing In  their  community.  In  this  connection, 
Mr.  G.  E.  Proctor  says  that  he  never  made 
a  deed  to  the  20-acre  tract  of  land  to  Mrs. 
Kinard,  and  that  he  gave  his  brother  per- 
mission some  two  years  ago  to  cut  timber  on 
this  tract  of  land.  He  admits  signing  the  re- 
ceipt Introduced  In  evidence,  which  he  signed 
'G.  B.  Proctor,  agent  for  Susan  Proctor,' 
and  which  recites  that  $125  has  been  paid  In 
full  for  the  purchase  price  of  this  20  acres  of 
land.  On  his  cross-examination,  Mr.  Proctor 
says  that  this  money  was  paid  for  the  20- 
acre  tract;  that  It  was  paid  to  him  for  his 
mother,  and  that  he  doesn't  know  whether 
his  mother  was  present  or  not  when  he  re- 
ceived the  money  from  Mrs.  Kinard;  and 
that  his  mother  at  that  time  made  Mrs.  Kin- 
ard a  deed  to  the  20  acres  of  land,  and  that 
he  knew  at  that  time  what  the  money  was 
being  paid  for. 

'Take  the  view  of  the  case  as  presented  by 
the  testimony  of  G.  B.  Proctor,  and  it  seems 
to  me,  upon  that  alone,  without  reference  to 
the  other  testimony  in  the  case,  that  defend- 
ants' contention  must  falL  At  the  date  of 
this  transaction  G.  B.  Proctor  was  almost  21 
years  old.  He  knew  that  his  mother  was 
conveying  his  Interest  in  the  land  to  Mrs. 
Kinard;  he  knew  that  Mrs.  Kinard  believed 
that  she  was  buying  his  Interest  in  this  land, 
and  that  she  was  paying  for  this  interest  the 
sum  of  $125.  It  was  for  his  benefit  that  the 
sale  was  being  made;  this  he  does  not  deny. 
He  admits  that  he  knew  he  had  an  Interest 
in  the  land  in  fee,  and  admits  that  he  knew 
that  this  was  the  interest  which  his  mother 
by  her  deed  undertook  to  convey  to  Mrs. 
Kinard.  His  mother  was  not  present  when 
the  money  was  paid,  but  Bir.  Proctor  re- 
ceives this  money  in  his  own  hands,  and  him- 
self signs  a  receipt  therefor,  styling  himself 
*Agent'  for  his  mother  in  this  receipt  He 
further  says  that  he  gave  the  money  volun- 
tarily to  his  mother,  and  received  a  part  of 
It—- how  much  does  not  appear— f(Hr  himself. 
He  has  never  returned  or  offered  to  return 
any  part  of  this  money.  It  does  not  appear 
what  disposition  was  made  of  it— whether  he 
invested  it  in  other  property  or  what  Very 
soon  after  this  he  reaches  his  majority,  and 
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for  almost  14  years  he  has  never  made  any 
complaint  or  brought  into  question  in  any 
way  the  transaction.  It  Is  only  after  snit  is 
brought  that  he,  for  the  first  time  in  all 
these  years,  brings  the  matter  into  question. 
If  these  facts  be  true— and  Mr.  Proctor  him- 
self says  that  this  is  the  case— it  seems  clear 
that  he  should  not  now  be  heard  to  complain. 
If  O.  B.  Proctor  did  not  mean,  in  accepting 
a  part  of  the  purchase  money  of  this  tract 
of  land  from  his  mother,  and  at  the  hands  of 
lirs.  Kinard,  to  confirm  the  acts  of  his  moth- 
er, he  intended  and  meant  to  commit  a  fraud 
on  Mrs,  Kinard,  which  this  court  will  not 
sanction  or  permit.  Mr.  Proctor,  by  his  ac- 
quiescence in  this  transaction  for  nearly  14 
years  after  coming  of  age,  and  his  accepting 
a  part  of  the  purchase  money  and  retaining 
the  same,  ratifies  and  confirms  the  sale.  G. 
B.  Proctor,  on  reaching  his  majority,  had  the 
right  to  avoid  thi»  transaction.  It  was  not 
void,  but  only  voidable.  In  the  very  nature 
of  things,  an  act  which  is  only  voidable, 
strictly  tsfpeaking,  needs  no  confirmation,  but 
it  stands  good  until  it  is  avoided,  and,  where 
there  is  an  effort  made  to  avoid  an  act,  it  is 
important  to  see  whether  there  has  been  con- 
firmation. If  there  had  been  confirmation, 
then  the  matter  has  passed  beyond  the  power 
of  the  party  to  avoid  it  Ihley  v.  Padgett,  27 
&  G.  'd02,  8  8.  B.  468. 

"In  the  case  of  Norris  v.  Vance,  8  Rich. 
Law,  164,  dted  with  approval  in  the  case  of 
Ihley  V.  Padgett,  supra,  it  is  held  that  there 
may  be  confirmation  of  an  infantas  act  in 
either  of  three  ways:  There  must  be,  after 
he  has  attained  his  majority,  with  full 
knowledge  of  his  rights,  (1)  acquiescence 
from  which  assent  may  be  fairly  inferred, 
(2)  an  adequate  benefit  enjoyed,  which  has 
grown  directly  or  indirectly  out  of  the  con- 
tract, or  (3)  some  direct  or  expressed  assent' 
The  case  at  bar  falls  under  the  first  two 
classifications.  There  has  been  an  adequate 
benefit  enjoyed,  growing  directly  out  of  the 
contract  of  sale,  and,  in  addition .  thereto, 
acquiescence  for  nearly  14  years.  In  the  case 
of  Helton  v.  Briggs,  4  Desaus.  471,  the  court 
held  that  Briggs,  although  a  minor,  was 
boxmd  by  a  sale  made  of  his  interest  in  a 
tract  of  land  by  his  mother  and  two  brothers, 
which  was  made  with  his  knowledge  and  ap- 
probation. In  the  case  at  bar,  (f  we  take  the 
testimony  of  O.  B.  Proctor  only,  it  appears 
that  he  also  knew  what  was  being  done,  and, 
like  Briggs,  it  was  done  vdth  his  approbation 
and  approval.  Here,  if  his  testimony  only  is 
taken,  his  mother  undertook  to  act  for  him, 
and,  as  did  the  mother  of  Briggs,  he  received 
a  part  of  the  purchase  money  from  his 
mother,  and  all  of  it  at  the  hand  of  Mrs. 
Kinard,  his  mother  not  being  preset  With 
full  knowledge  of  the  whole  transaction,  I*e 
remains  sil^it  thereafter,  and  after  his  ma- 
jority for  14  years,  when  he  undertakes  for 
the  first  time  in  this  suit  to  question  the 
transaction.  To  permit  him  to  do  so  would 
te  unconscionable,  and  assist  him  in  perpe- 


trating a  fraud  on  the  plaintiff.  While  in- 
fants should  be  protected  ftom  the  conse- 
quences of  their  inexperience  and  immatur- 
ity of  Judgment,  a  court  should  not  forget 
that  their  protection  does  not  require  the 
overriding  of  the  legal  rights  of  persons  who 
have  dealt  with  them  in  good  faith.  If,  on 
reaching  his  majority,  G.  B.  Proctor  had  re- 
fused to  be  bound  by  this  transaction,  had 
shown  a  disposition  to  avoid  the  same  on  ac- 
count of  his  alleged  minority,  a  different 
question  would  have  been  presented.  This 
was  his  right,  and,  with  full  knowledge  of  his 
rights,  he  chose  to  affirm  and  certify  what 
was  done.  It  is  therefore  as  binding  on  him 
after  ratification  and  confirmation  as  on  any 
one  else,  and,  by  reason  of  his  so  ratifying 
and  confirming  what  was  done,  it  is  now  be- 
yond his  power,  and  at  this  late  date,  to 
bring  it  into  question. 

'*I  hold  that  Mrs.  Kinard,  from  all  the  tes- 
timony submitted,  is  the  owner  of  this  20- 
acre  tract  in  fee,  subject  to  the  life  estate  of 
Mrs.  Proctor. 

"I  further  hold  that  the  testimony  shows 
clearly  that  J.  A.  Proctor  has  been  cutting 
wood  and  timber  promiscuously  from  all 
parts  of  the  land  described  in  the  complaint 
asserting  a  right  to  do  so,  and  threatening  to 
continue.  Mrs.  Kinard,  as  tlie  owner  in  fee 
in  remainder,  is  entitled  to  the  protection  of 
the  court  to  prevent  the  denuding  this  land 
of  the  growing  timber. 

"It  is  therefore  the  Judgment  of  the  court 
that  the  exceptions  to  the  report  of  the  mas- 
ter be,  and  are  hereby,  sustained,  and  the 
master's  report  reversed,  overruled,  and  set 
aside. 

'It  is  further  ordered  and  adjudged  that 
plaintiff  is  entitled  to  the  relief  set  out  in  her 
prayer  herein,  and  that  the  said  defendants, 
and  each  of  them,  be,  and  hereby  are,  per- 
petually enjoined  and  restrained  from  com- 
mitting any  acts  of  waste  on  the  premises 
described  in  the  said  complaint,  and  from 
cutting  down  and  removing  the  timber  from 
said  premises." 

Thereupon,  the  defendant  appealed  from 
said  decree  upon  the  following  exceptions: 
"(1)  It  was  error  in  the  circuit  Judge  to 
overrule  the  findings  of  fact  of  the  master, 
and  to  find  independently  as  to  fact,  viz.: 
'It  is  alleged  in  the  complaint,  and  the  testi- 
mony shows,  that  J.  A.  Proctor  had  been  en- 
gaged in  cutting  down  growing  timber  on 
the  lands,  for  the  purpose  of  selling  the  same, 
and  for  his  own  pecuniary  advantage,  to  the 
great  damage  of  the  lands;  that  he  has  cut 
down  already  the  greater  portion  of  the  tim- 
ber, and  has  removed  a  considerable  portion 
of  it,  and  sold  some  of  it,  and  claims  the 
right  to  cut  timber  from  any  portion  of  the 
lands.*  (2)  It  was  error  to  find  as  an  inde- 
pendent fact,  overruling  the  master:  'It  fur- 
ther appears  that  the  principal  value  of  the 
land  is  the  timber  thereon,  and  the  cutting 
down  of  the  same  greatly  depreciates  the 
value  and  interest  of  the  plaintiff  therein.' 
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It  is  respectfully  submitted  that  the  evidence 
shows  that  there  was  very  little  timber  on 
the  land»  and  that  the  land  was  worth  more 
cleared  than  with  the  timber  on  it  (3)  It 
was  error  to  hold  as  a  fact  that  O.  B.  Proc- 
tor, or  Bli  Proctor,  acquiesced  and  consented 
to  the  conveyance  by  his  mother  to  Mrs.  Ki- 
nard  on  the  Slst  of  October,  1889.  and  re- 
ceived a  part  of  the  consideration,  when  on 
the  8th  day  of  November,  1889,  he  receipted 
for  the  purchase  money  paid  to  his  mother, 
through  lilm  as  her  agent;  and  it  was  error  to 
hold  that  'very  soon  after  this'  he  reached  his 
majority,  and  for  almost  fourteen  years  he 
has  never  made  any  complaint  or  brought 
Into  question  in  any  way  the  transaction.  It 
is  only  after  suit  is  brought  that  he,  for  the 
first  time  in  all  these  years,  brings  the  mat- 
ter into  question.'  It  la  respectfully  submit- 
ted that  Q.  B.  Proctor,  or  Eli  Proctor,  has 
not  now  brought  the  matter  IntQ  question;  he 
is  not  a  party  to  this  suit,  and  the  question  of 
title  only  arises  collaterally,  the  defendant, 
J.  A.  Proctor,  claiming  to  act  under  the  au- 
thority of  Q.  E.  or  Eli  Proctor  in  cutting 
wood  on  the  land.  (4)*  It  was  error  to  hold 
tliat  6.  B.  or  Ell  Proctor  made  a  complete 
ratification  and  confirmation  of  the  deed  of 
Suaan  Proctor,  his  mother,  to  Mrs.  Kinard, 
by  receiving  from  Mrs.  Kinard  the  purchase 
money,  $125,  for  his  mother,  as  her  agent, 
and  receipting  for  the  same  by  himself  as 
agent  for  his  mother,  and  then  receiving  a 
part  of  the  money  as  a  gift  from  his  mother, 
(5)  It  was  error  to  hold  that  G.  B.  or  Bii 
Proctor  acquiesced  for  14  years  in  this  trans- 
action, when  the  record  shows  that  Mrs. 
Proctor,  the  life  tenant,  has  always  been  in 
possession  of  the  said  tract  of  land,  and  that 
Mrs.  Kinard  is  not  now  in  possession,  has 
never  been  in  possession,  and  has  never  set 
up  any  claim  to  this  land  until  this  suit  was 
brought  (6)  It  was  error  to  hold  that  there 
was  no  testimony  to  support  the  allegations 
of  paragraph  5  of  the  answer,  thereby  overrul- 
ing the  findings  of  fact  of  the  master.  (7)  It 
was  err(>r  to  hold  that  Mrs.  Kinard  is  the  own- 
er of  the  20-acre  tract  of  land  in  fee,  subject  to 
the  life  estate  of  Mrs.  Proctor,  but  he  should 
have  sustained  the  findings  and  conclusions 
of  the  master  In  regard  to  the  same,  and  held 
that  G.  E.  Proctor  or  Ell  Proctor  was  the 
owner  In  fee  of  the  said  tract  of  land,  sub- 
ject to  the  life  estate  of  bis  mother.  (8)  It 
was  error  in  the  circuit  judge  to  overrule  the 
findings  of  fact  and  conclusions  of  the  mas- 
ter, but  he  should  have  confirmed  the  same 
in  all  particulars.** 

We  will  now  pass  upon  the  exceptions  In 
their  order. 

1.  An  examination  of  the  testimony  falls  to 
support  this  exception.  Certainly  his  (J.  A. 
Proctor)  own  testimony,  to  a  large  extent 
supports  this  finding  of  fact  for  he  admits 
that  under  the  permission  of  his  brother.  G. 
Ell  Proctor,  he  did  cut  timber,  and  also  that 
be  sold  some  himself  and  through  others. 
Much  timber  has  already  been  cut  and,  until 


the  arm  of  the  law  reached  out  to  stop  him, 
he  claimed  the  right  to  cut  this  timber  on 
any  part  of  the  land.  This  exception  is  over- 
mled. 

2.  It  accords  with  common  sense  that  the 
original  forest  and  even  the  second  growth, 
adds  much  to  the  value  of  lands  in  such  a 
county  as  Greenwood.  Whatever  value  at- 
taches to  this  timber  belongs  to  the  owner  in 
fee.    This  exception  is  overruled. 

3.  So  far  as  this  third  exception  is  con- 
cerned, it  may  be  remarked  that  although 
G.  Ell  Proctor  is  not  a  formal  party  to  this 
action,  his  brother,  J.  A.  Proctor,  who  is  a 
party,  bases  his  right  to  cut  timber  on  the 
lands— 20  acres— which  Susan  Proctor  con- 
veyed to  him,  G.  Eli  Proctor,  on  the  Slst 
October,  1889.  upon  the  express  authority  of 
said  G.  Eli  Proctor,  and  that  both  parties 
(J.  A.  and  G.  Eli)  so  testify.  It  becomes  nec- 
essary to  answer  this  testimony  by  showing 
that  although  Mrs.  Susan  Proctor  did  exe- 
cute a  deed  to  G.  Eli  Proctor  on  the  8th  day 
of  October,  1889,  while  G.  Ell  Proctor  was 
a  minor,  in  his  twenty-first  year,  yet  tiiat 
the  deed  was  never  recorded  in  the  office  of 
the  register  of  mesne  conveyances,  and  that 
on  the  Slst  day  of  October,  1889,  owing  to 
the  necessities  of  said  G.  Ell  Proctor,  in  his 
presence,  with  his  full  knowledge  of  his 
rights,  for  a  full  and  valuable  consideration 
(which  consideration  was  paid,  every  dollar, 
into  his  hands  and  receipted  for  by  him),  Mrs. 
Susan  Proctor  conveyed  said  land  to  the 
plaintiff,  which  deed  was  placed  on  record 
in  March,  1890,  In  the  otHce  of  the  register 
of  mesne  conveyances  for  Edgefield  county. 
8.  C,  which  at  that  date  was  the  proper 
county  in  which  such  deed  should  have  been 
recorded.  All  this  was  done  a  little  more 
than  four  months  before  G.  Eli  Proctor  reach- 
ed his  majority.  To  show  how  completely 
G.  Eli  Proctor  so  testified,  we  will  reproduce 
this  testimony,  because,  to  our  mind,  as  was 
the  case  with  the  circuit  judge,  it  lias  a 
crushing  effect  upon  the  rights  of  said  G. 
Ell  Proctor  in  this  land,  and  destroys  any 
rlgot  on  his  part  to  authorize  J.  A.  Proctor 
or  anybody  else  to  destroy  timber  growing 
on  this  land.  **G.  El  Proctor,  sworn,  says: 
I  am  the  G.  E.  Proctor  spoken  of  in  the 
testimony.  Receipt  shown  me,  that  is  my 
name  signed  to  it  That  money  was  received 
for  my  mother.  Never  got  any  money  from 
Mrs.  Kinard  on  account  of  that  tract  of  land 
for  myself,  but  I  got  a  part  or  the  money 
from  my  mother;  my  mother  gave  me  some 
of  it  I  never  made  a  deed  to  any  one  for 
this  tract  of  land.  I  sold  Mrs.  Kinard  an- 
other tract  of  land— 123  acres.  I  knew  the 
boundaries  of  the  20-acre  tract  J.  A.  Proc- 
tor cue  wood  from  that  tract  I  don't  know 
that  any  wood  was  cut  from  any  other  tract 
I  live  15  miles  from  there.  There  was  some 
stock  timber  on  20-acre  tract  I  gave  my 
brother  permission  to  cut  this.  My  mother 
is  74  years  old,  and  she  lives  witb  me.  She 
is  too  feeble  to  come  here  to-day.     Cross* 
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examined:  I  signed  this  receipt  for  my  moth- 
er. TbAt  money  was  paid  for  the  20-acre 
tract  It  was  paid  to  me  for  her;  that  is,  the 
20-acre  tract  known  as  the  *Eli  Proctor 
tract'  Don't  know  how  much  of  the  money 
she  gave  me.  I  don't  know  whether  my 
mother  was  present  or  not  when  I  received 
the  money  from  Mis.  Kinard.  My  mother 
made  Mrs.  Kinard  at  that  time  a  deed  to  the 
20  acres.  I  knew  what  the  money  was  heing 
paid  for.  Redirect:  I  was  bom  February  17, 
1860.  G.  E.  Proctor."  While  it  is  adq^itted 
that  O.  Ell  Proctor  lacked  nearly  four  months 
of  reaching  his  majority  when  this  deed  was 
executed  to  the  plaintifT  by  Mrs.  Susan  Proc- 
tor^ yet  for  more  than  13  years  he  has  re- 
mained silent  never  in  all  that  time  return- 
ing, (NT  offering  to  return,  the  purchase  mon- 
ey, or  seeking  to  upset  the  said  deed.  The 
authorities  dted  in  the  decree  of  the  circuit 
Judge  are  ample  to  bind  the  said  O.  Eli  Proc^ 
tor  to  the  deed  of  conveyance  made  by  his 
mother  to  the  plaintiff.  When  a  man  can 
q;>eak,  and  should  speak,  oefore  another 
takes  a  step  by  which  a  claim  to  property  is 
asserted  hi  violation  or  disregard  of  his  rights 
in  said  property,  he  shall  ever  afterwards 
hold  his  peace.  It  is  true  he  was  a  minor* 
lacking  a  few  months  of  his  majority,  yet 
he  helped  to  consummate  the  sale  of  his 
lands,  Just  as  was  done  by  a  minor  in  the 
case  of  Ihley  v.  Padgett  27  &  C.  300,  3  S. 
E.  468.  This  last-cited  case  is  authority  for 
the  position  that  the  life  estate  of  his  mother, 
Mrs.  Susan  Proctor,  in  these  lands  would  not 
protect  G.  Eli  Proctor  from  his  failure  to 
take  steps,  at  some  time  within  the  13  years 
after  he  had  attained  his  majority,  to  vacate 
this  deed.  For  the  court  tnere  said,  at  page 
304,  27  S.  a,  page  470,  3  S.  E.:  *iiut  it  was 
urged  that  there  was  such  obstacle  [the 
mother's  life  estate];  that  the  plaintiff,  be- 
ing only  a  remainderman,  had  no  right  to 
claim  actual  possession  of  any  portion  of  the 
Rice  Hope  Plantation  until  after  the  death  of 
Mra  Ihley,  the  life  tenant  and,  as  a  conse- 
quence,  he  could  not  make  application  to 
have  his  deed  annulled  until  that  time  [1885], 
and,  that  being  the  case,  it  could  not  prop- 
erly be  said  that  he  'acquiesced'  in  that 
which  it  was  out  of  his  power  to  avoid.  It 
may  be  that  the  death  of  the  mother  was  the 
time  at  which  the  land  was  to  be  divided 
amongst  the  children.  But  we  do  not  under- 
stand that  the  plaintiff  was  thereby  preclud- 
ed from  making  application  to  set  aside  his 
deed,  signed,  as  alleged,  when  he  'was  under 
age,'  at  any  time  after  he  attained  his  ma- 
jority. The  two  matters  in  point  of  time  are 
not  necessarily  Identical.  He  had  a  salable 
intei*est  in  Rice  Hope  during  the  life  of  his 
mother,  and,  having  conveyed  that  interest 
to  Allen,  we  know  of  no  reason  why  he  could 
not  have  assailed  the  deed,  executed  when  he 
was  under  age,  at  any  time  after  he  came 
of  age,  and  that  whether  His  mother  was  liv- 
ing or  dead.  In  the  view,  that  it  was  his 
intention  to  make  that  question.  It  was  due 


to  fair  dealing  to  the  purchaser  and  all  con- 
cerned that  it  should  have  been  made  prompt- 
ly after  he  attained  his  majority."  This  ex- 
ception is  overruled. 

4.  From  the  testimony  it  is  clear  that  G. 
Eli  Proctor  made  a  complete  ratification  and 
confirmation  of  the  deed  in  question  to  the 
plaintiff.  This'  and  the  next  (the  fifth)  are 
disposed  of  in  our  discussion  of  the  third  ex- 
ception.   Accordingly  they  are  overruled. 

6.  We  have  carefully  examined  the  testi- 
mony, and  we  fail  to  find  any  error  in  the 
finding  of  the  circuit  Judge  that  there  was 
no  testimony  in  support  of  the  fifth  article 
of  the  answer.  We  have  quoted  it  in  full. 
Mrs.  Susan  Proctor  was  not  examined  as  a 
witness,  and  she  was  the  person  with  whom 
it  was  alleged  that  the  agreement  was  made. 
O.  Eli  Proctor  does  not  state  any  such  agree- 
ment in  his  testimony.  This  exception  is 
overruled. 

7.  From  what  we  have  already  held,  it  is 
clear  that  the  deed  of  Mrs.  Susan  Proctor  to 
the  plaintiff  for  the  20  acres  belonging,  in 
October,  1880,  to  G.  Eli  Proctor,  ratified  and 
confirmed  by  G.  Eli  Proctor,  operates  to  car- 
ry the  fee  in  the  20  acres  of  land  to  the  plain- 
tiff.   This  exception  is  overruled. 

&  This  exception  is  too  general  to  require 
notice.    It  is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
judsrment  of  the  circuit  court  be  affirmed. 


(68  S.  C.  318) 
STATE  V.  EDWARDS. 

(Supreme  Ourt  of  South  Carolina.    March  26, 
1904.) 

CRIICINAL    LAW— INDICTMENT— DBinTBBSB— MO- 
TION TO  QUASH— MOTION  IN  ABBBST— 
INSTBUOTIONS— HOMICfDB. 

1.  An  objection  to  the  act  of  a  solicitor  in  nol. 
prosslng  a  count  in  an  Indictment  for  murder, 
charging  defendant  with  carrying  concealed 
weapons,  cannot  be  first  raised  on  motion  in  ar- 
rest, but  must  be  tak^i  advantage  of  by  demur- 
rer or  motion  to  quash,  under  Or.  Ck>de,  I  67. 

2.  Defendant  does  not  waive  his  rieht  to  raise 
the  gnestion  on  motion  In  arrest,  mat  the  in- 
dictment was  found  by  a  grand  Jury  illegally 
drawn,  by  pleading  to  the  indictment  and  going 
to  trial. 

3.  On  trial  for  murder,  where  no  Issue  was 
raised  as  to  the  right  of  a  person  to  Interfere 
when  he  sees  a  felony  about  to  be  committed,  a 
charge  on  such  right,  if  erroneous.  Is  harmless 
as  to  defendant 

Appeal  from  Qoneral  Sessions  Gircnit 
Court  of  Greenville  County;  Dantzer,  Judge. 

James  D.  Edwards  was  convicted  of  mur- 
der, and  appeals.    Reversed. 

Oothran,  Dean  &  Oothran,  for  appellant 
Julius  E.  Boggs,  for  the  State. 

JONES,  J.  The  defendant,  under  an  in- 
dictment for  the  murder  of  Frank  Neeley, 
was  found  guilty,  with  recommendation  to 
mercy,  and  was  sentenced  to  life  imprison- 
ment in  the  penitentiary,  from  which  he  now 
appeals. 
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The  first;  second,  and  third  exceptions  al- 
lege error  in  oyemiling  motion  in  arrest  of 
Jadgment  This  motion  was  based  upon  the 
grounds  (1)  that  the  Jury  law  under  which 
the  grand  Jury,  which  found  a  true  bill,  was 
organized.  Is  unconstitutional,  null,  and  void, 
and  that  the  defendant  has  therefore  been 
convicted  under  a  void  indictment;  (2)  that 
the  indictment,  when  it  was  handed  to  the 
Jury,  did  not  contain  a  count  for  carrying 
concealed  weapons,  as  required  by  the  Crim- 
inal Code.  Judge  Dantzer,  who  tried  the 
case,  refused  the  motion  upon  the  ground 
that  the  same  had  not  been  made  before  the 
Jury  were  charged  with  the  trial  of  the  case. 
It  appears  that  the  appellant  was  represent- 
ed on  said  trial  by  counsel,  but  no  objec- 
tion was  made  to  the  indictment  before  trial 
or  return  of  verdict 

We  will  first  briefiy  notice  the  second  ob- 
jection above,  which  is  the  foundation  of  the 
third  exception.  An  examination  of  the  in- 
dictment, a  copy  of  which  is  set  out  in  the 
"case^"  shows  that  it  did  contain  a  special 
count  for  carrying  concealed  weapons,  In 
confonnity  with  section  131,  Cr.  Code,  which 
provides:  "In  every  indictment  for  murder 
♦  ♦  ♦  and  in  every  case  where  a  crime 
Is  charged  to  have  been  committed  with  a 
deadly  weapon  of  the  character  specified 
in  section  130,  there  shall  be  a  special  count 
in  said  indictment  for  carrying  concealed 
weapons,  and  the  Jury  shall  be  required  to 
find  a  verdict  on  such  special  count."  After 
the  finding  of  a  true  bill  on  said  indictment, 
the  solicitor  withdrew  or  nol.  pross'd  the 
charge  of  carrying  concealed  weapona 
Whether  the  solicitor  has  the  right  to  with- 
draw such  fecial  count,  when  he  finds  that 
it  cannot  be  sustained,  is  not  involved  in 
this  appeal.  If  the  striking  out  of  such  spe- 
cial count  rendered  the  indictment  defective, 
as  not  in  accordance  with  section  131,  it 
was  a  defect  apparent  on  the  face  of  the  in- 
dictment, and  cannot  be  raised  for  the  first 
time  on  motion  in  arrest  of  Judgment  Sec- 
tion 57,  Cr.  Code,  provides  that  "every  ob- 
jection to  any  indictment  for  any  defect 
apparent  on  the  face  thereof  shall  be  taken 
by  demurrer  or  on  motion  to  quash  such 
indictment  before  the  Jury  shall  be  sworn 
in  and  not  afterwards." 

The  other  objection  is  more  serious.  The 
"case"  shows  that  during  the  month  of  Jan- 
uary, 1901,  the  names  of  persons  to  serve 
as  grand  and  petit  Jurors  for  that  year  were 
selected  and  put  in  the  Jury  box,  under  act 
approved  February  19,  1900,  entitled  "An 
act  to  amend  sections  2236,  2237  of  the  Gen- 
eral Statutes,  relating  to  the  drawing  and 
term  of  service  of  Jurors  in  the  circuit  courts 
of  this  state,  and  to  validate  the  Jury  lists 
already  prepared,"  and  that  in  accordance 
with  the  provisions  thereof,  the  names  of 
the  required  number  of  persons  were  there- 
after drawn  to  serve  as  grand  Jurors  for 
the  county  of  Greenville  during  said  year 


of  1901,  and  they  were  drawn,  summoned, 
and  impaneled  in  accordance  with  said  act; 
that  thereafter,  at  the  May  term,  1901,  of 
the  court  of  general  sessions  for  Greenville 
county,  the  grand  Jury  so  drawn,  summoned, 
and  impaneled  returned  a  true  bill  upon  the 
indictment  in  this  case.  This  act  under 
which  the  grand  Jury  was  created  was  held 
unconstitutional  in  the  case  of  State  v. 
Queea,  62  S.  G.  260,  40  8.  B.  553.  Const 
art  1,  S  17,  provides  that  "no  person  shall 
be  held  to  answer  for  any  crime,  where  tlie 
punishment  exceeds  a  fine  of  $100  or  impris- 
onment for  thirty  days  with  or  without  hard 
labor,  unless  on  a  presentment  or  indictment 
of  a  grand  Jury  of  the  county  where  the 
crime  shall  have  been  committed."  •  It  must 
follow  that  a  conviction  and  sentence  based 
upon  an  indictment  by  a  void  grand  Jury 
cannot  stand,  unless  the  defendant  has  waiv- 
ed his  right  by  not  interporing  his  objection 
in  proper  time.  The  case  of  State  v.  Faile^ 
43  S.  C.  52,  20  S.  B.  798^  shows  that  the  ac- 
cused may  waive  his  rights  to  insist  upon 
a  constitutional  provision  liSe  the  one  quot- 
ed above  by  expressly  waiving  objection 
to  amendment  to  an  indictment  without  re- 
submission to  a  grand  Jury.  We  suppose  there 
is  no  doubt  that  one  may  waiVe  a  statutory 
or  unconstitutional  provision  for  his  benefit 
and  protection,  unless  public  policy  requires 
its  enforcement,  but  the  Intention  to  waive 
should  clearly  appear.  Was  the  failure  to  in- 
terpose the  objection  as  to  the  invalidity  of 
the  grand  Jury  before  plea  to  the  merits  or 
verdict  a  waiver  of  such  objection?  In  an- 
swering this  question  properly,  we  must 
keep  in  mind  that  there  is  a  broad  distinc- 
tion between  want  of  power  and  a  defective 
exercise  of  power;  between  objections  which 
assail  the  validity  of  a  grand  Jury  as  a  body, 
and  objections  which  merely  go  to  a  par- 
ticular member  of  a  grand  Jury;  between 
what  is  absolutely  void  and  what  is  merely 
irregular.  There  are  a  number  of  cases 
which  hold  that  objections  to  the  qualifica- 
tion of  a  particular  grand  Juror  come  too 
late  after  plea  of  not  guilty.  State  v.  Black- 
ledge,  7  Rich.  Law,  327;  State  T.  Rafe^  56 
S.  O.  379,  34  S.  B.  660;  State  v.  Boyd,  66 
S.  C.  384,  34  S.  B.  661;  State  ▼.  Berkeley, 
64  S.  C.  194,  41  S.  B.  961.  These  irregulari- 
ties in  the  venire,  or  in  the  drawing,  sum- 
moning, or  impaneling  of  grand  Jurors,  are 
certainly  waived  if  objection  be  not  made 
before  verdict  Civ.  Code,  §  2947;  State  v. 
Stephens,  11  S.  C.  319;  State  ▼.  JefTcoat; 
26  S.  C.  114,  1  S.  B.  440.  But  the  objection 
here  goes  deeper.  It  does  not  assert  a  dis- 
qualification which  affects  only  a  member 
of  a  body  otherwise  lawful,  nor  a  mere  ir- 
regularity in  doing  which  the  law  requires, 
which  assumes  power  to  act;  but  it  goes  to 
existence  of  the  grand  Jury  as  a  body,  that 
It  is  void  as  such,  and  that  its  indictment 
is  therefore  a  nullity.  A  writ  of  venire  to 
grand  or  petit  Jurors  is  a  part  of  the  record 
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of  oonvlctioii,  and«  when  it  l8  void,  the  Judg- 
ment will  be  arrested.  State  t.  Doder,  2 
fipeers,  211;  State  y.  Williams,  1  Rich.  Law, 
188.  Judfirments  were  arrested  In  the  cases 
of  State  y.  Jennings,  15  Rich.  Law,  42,  and 
State  y.  Pratt*  15  Rich.  Law,  47,  because 
the  petit  jurors  were  so  Illegally  drawn  as 
not  to  constitute  lawful  bodies.  So,  also,  in 
the  case  of  State  y.  Harden,  2  Rich.  Law, 
533.  In  the  case  of  State  y.  Turner,  63 
8.  O.  548,  41  S.  B.  778»  an  appeal  was  sus- 
tained which  assigned  error  in  oyerruling  a 
motion  in  arrest  of  Judgment  made  upon 
the  ground  that  the  Jury  lists  were  illegally 
prepared,  not  haying  been  drawn  publicly, 
as  required  by  the  statute.  In  the  case  of 
State  y.  Garrett,  64  S.  C.  250,  42  S.  B.  108^ 
this  court  set  aside  a  conyiction  because  the 
act  authorizing  the  grand  Jury,  which  found 
"True  bill"  was  unconstitutional,  and  would 
be  entirely  conclusiye  of  this  question,  but 
for  the  fact  that  a  motion  to  quash  the  in- 
dictment on  the  same  ground  had  been  made. 
The  correct  rule  is  thus  stated  in  £z  parte 
Wilson,  140  U.  S.  575,  11  Sup.  Ct  870,  35 
L.  Bd.  513,  declaring  the  effect  of  the  deci- 
sion in  U.  S.  y.  Oale,  109  XJ.  S.  65,  3  Sup. 
Ct  1.  27  L.  Ed.  857:  "A  defect  in  the  con- 
struction or  organization  of  a  grand  Jury 
which  does  not  preyent  the  presence  of 
twelye  competent  Jurors,  by  whose  yotes  the 
indictment  is  found,  and  which  could  haye 
been  cured  if  the  attention  of  the  court  had 
been  called  to  it  at  the  time,  or  promptly 
remedied  hy  the  impaneling  of  a  competent 
grand  Jury,  is  waiyed,  if  the  defendant  treats 
the  indictment  as  sufficient,  pleads  'Not 
guilty,*  and  goes  to  trial  on  the  merits  of 
the  charge.'*  In  this  case  the  grand  Jury 
was  not  a  lawful  body.  Its  indictment  was 
a  nullity  and  incurable.  Therefore  a  plea 
of  not  guilty  is  not  a  waiyer  of  such  a  fatal 
defect  The  motion  in  arrest  of  Judgment 
should  haye  been  sustained. 

With  respect  to  the  exceptions  which  al- 
lege error  in  the  charge  in  declaring  the 
right  of  a  person  to  interfere  when  he  sees 
a  felony  is  about  to  be  committed,  and  in 
declaring  the  rights  of  a  host  to  interfere 
for  the  protection  of  his  guest  we  haye  only 
to  say  the  case  as  presented  does  not  show 
any  harmful  error  in  these  particulars.  The 
defendant  testified  that  he  had  shot  Neeley 
to  saye  his  (defendant's)  life,  as  Neeley  was 
adyancing  on  him  with  a  knife,  and  his  de- 
fense was  on  that  line.  We  do  not  see  how 
be  could  be  prejudiced  by  a  charge  made 
with  reference  to  the  right  to  preyent  the 
commission  of  a  felony  upon  another,  or 
the  tight  of  a  host  to  protect  his  guest  It 
is  true,  the  circuit  court  at  request  of  de- 
fendant's counsel,  charged  on  the  subject 
and  charged  generally  in  accordance  with 
defendants  request  but  with  some  modifi- 
cations. Whether  the  charge  was  in  eyery 
respect  accurate  is  not  material  to  any  issue 
raised  by  the  eyidence. 

For   error  in  not  sustaining   motion   for 


new  trial,  and  error  of  Judgment  as  alleged 
in  the  first  and  second  exceptions*  the  Judg- 
ment of  the  circuit  court  is  reyersed,  and 
the  case  remanded  for  a  new  triaL 


(185  N.  C.  178) 
MARTIN  y.  GLABK. 
(Supreme  Ck>iirt  of  North  Carolina.    April  26, 
1904.) 

COUNTT  TBEASUBBB— PAYMENT  OF  WABSANT  ON 
SPECIAL   FUND— MONET    DEMAND— MANDA- 
MUS—SUMMONS— AMENDMENT. 

1.  Mandamus  to  compel  a  county  treasurer 
to  pay  a  warrant  out  of  a  specific  fund  is  not 
an  action  to  enforce  a  money  demand,  and  the 
summons  may  be  returnable  before  the  judge 
at  chambers,  and  not  to  the  regular  term. 

2.  Where  the  county  commissioners  haye  al- 
lowed a  claim,  and  liaye  issued  a  warrant  for 
Its  payment  by  the  county  treasurer  out  of  a 
specific  fund,  it  is  his  duty  to  pay,  if  he  has 
such  funds  applicable  to  the  daim. 

3.  Where  a  summons  was  improperly  made  re- 
turnable before  the  judge  at  chambers,  instead 
of  to  the  regular  term,  tne  Judge  should  not  dis- 
miss the  action,  but  transfer  it  to  the  ciyil  is- 
sue docket,  making  the  necessary  amendments 
therefor. 

4.  The  issuance  of  an  altematlye  mandamus  to 
compel  a  coanty  treasurer  to  pay  a  warrant, 
with  an  order  to  the  treasurer  to  show  cause 
why  a  peremptory  writ  should  not  issue,  is  not 
prejudicial  to  the  treasurer,  for,  on  his  showing 
that  he  has  no  money  applicable  to  the  war- 
rant, or  that  the  warrant  is  in  contrayention  of 
the  Constitution,  or  any  other  lawful  reason  for 
not  paying  it,  tne  peremptory  writ  will  not  be 
granted. 

Appeal  from  Superior  Court,  Montgomery 
County;   W.  R.  Allen,  Judge. 

Action  by  M.  S.  Martin  against  W.  D. 
Clark.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

R.  T.  Poole,  for  appellant  W.  A.  Cochran, 
for  appellea 

CONNOR,  J.  The  commissioners  of  Mont- 
gomery county  issued  a  warrant  upon  the 
treasurer  for  the  sum  of  $600,  payable  to  the 
plaintiff  "on  building  bridge  at  Martin's  mill 
to  be  paid  out  of  the  special  tax  funds."  The 
order  was  presented  to  the  treasurer,  who 
refused  to  pay  it.  Thereupon  the  plaintiff  be- 
gan this  action  by  issuing  a  summons  return- 
able before  the  judge  at  chambers.  In  his 
complaint  and  in  his  reply  to  the  defendant's 
answer  the  plaintiff  alleges  that  the  defend- 
ant treasurer  has  in  his  hands,  subject  to 
said  warrant,  an  amount  more  than  sufacient 
to  pay  the  same.  He  asks  that  a  mandamus 
issue,  directing  and  commanding  the  defend- 
ant to  pay  said  warrant  The  defendant  de- 
murred to  the  complaint  for  that  the  plain 
tifTs  alleged  cause  of  action  was  a  "money 
demand,"  and  that  the  summons  should  haye 
been  returnable  to  the  regular  term.  The 
court  oyerruled  the  demurrer,  and  the  de- 
fendant excepted.  He  thereupon  filed  an  an- 
swer. The  defendant  moVed  in  this  court  to 
dismiss  the  action  for  the  same  cause  as  that 
set  out  in  his  demurrer. 

While  the  authorities  are  not  entirely  dear. 
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we  tbink  the  action  wae  pro^eily  brought. 
The  warrant  or  order  directs  the  payment  of 
a  speciflc  amount  out  of  spedflc  funde— "the 
special  tax  funda.'*  The  treasurer  Is  a  minis- 
Serial  officer  charged  with  the  duty  of  hold- 
ing the  public  fmids,  and  paying  them  out  on 
Ihe  warrant  of  the  commissioners.  This 
court.  In  answer  to  the  same  objection  made 
In  Bearden  v.  Fullam,  128  N.  G.  477,  40  S.  B. 
204,  said:  '^hls  la  a  proceeding,  not  to  liti- 
gate a  matter  to  obtain  a  Judgment  for  mon- 
ey, not  to  ascertain  the  defendant's  liability 
on  an  issue  of  whether  he  is  Indebted  to  the 
plaintiffs  or  not,  but  to  compel  a  public  officer 
to  deposit  public  funds  in  his  hands  in  a  pub- 
lic depository.  It  is  not  a  money  demand  in 
the  sense  in  which  that  word  Is  used  in  the 
statute."  The  commissioners  having  audited 
and  allowed  the  claim,  and  having  Issued  a 
warrant  for  its  payment  by  the  treasurer  out 
of  a  speciflc  fund,  it  is  his  duty  to  do  so,  pro* 
vlded  he  has  such  funds  in  his  hands  applica- 
ble to  such  claim.  The  law  commits  to  the 
board  of  commissioners  the  power  and  duty 
of  auditing  and  passing  upon  the  validity  of 
claims.  If  they  refuse  to  audit  or  act  upon 
a  claim,  mandamus  will  lie  to  compel  them 
to  do  so.  Bennett  v.  Commissioners,  125  N. 
C.  468,  84  S.  E.  682.  If,  after  the  hearing, 
they  refuse  to  allow  or  issue  a  warrant  for 
its  payment,  an  action  velll  lie  agaiiliBt  the 
commissioners  to  establish  the  debt,  and  for 
such  other  relief  as  the  party  may  be  en- 
titled to.  Hughes  V.  Ck)mmlssioner8,  107  N. 
C.  696»  12  S.  B.  465.  If,  however,  the  sum- 
mons was  Improperly  made  returnable  be- 
fore the  Judge  at  chambers,  he  should  not 
dismiss  the  action,  but  transfer  it  to  the  civil 
issue  docket  for  trial;  making  such  amend- 
ments to  process  and  pleading  as  might  be 
necessary.  Bwbank  v.  Tiu'ner,  134  N.  C.  — , 
46  S.  B.  508.  His  honor  properly  ordered  the 
alternative  mandamus  to  issue,  with  the  or- 
der to  the  defendant  to  show  cause  at  the 
next  term  of  the  superior  court  why  a  per- 
emptory writ  should  not  issue.  The  Judg- 
ment is  but  an  order  to  show  cause,  and  can 
do  no  possible  harm  to  the  defendant.  If  he 
shall  show  that  he  has  no  money  in  hand 
applicable  to  the  order,  or  that  the  special 
tax  is  by  Uw  applicable  to  some  other  pur- 
poses, or  any  other  good  and  lawful  reason 
for  not  paying  the  warrant,  the  court  will  re- 
fuse the  peremptory  mandamus,  and  the 
plaintiff  will  proceed  as  he  may  be  advised. 
It  cannot  be  within  the  power  or  duty  of  the 
treasurer  of  the  county  to  refuse  to  pay  a 
county  order  issued  by  the  board  of  oommla- 
sioners  because  he  does  not  think  it  a  Just 
or  lawful  chiim,  or  for  any  other  reason, 
which  has  been  passed  upon  by  the  board, 
and  within  its  power  to  act  It  is  different 
with  the  State  Treasurer.  He  may  refuse  to 
pay  a  warrant  of  the  auditor  if  it  appear  that 
the  law  und^  which  it  Is  issued  is  uncon- 
stitutional, or  the  claim  not  within  the  terms 
of  the  statute.  Const  art  14,  %  S.  If  the 
t'ounty  treasurer  deem  the  warrant  drawn  in 


contravention  of  a  constitutional  provision  or 
limitation,  he  should  refuse  to  pay  it  If  the 
court  should  so  adjudge  upon  the  return  to 
an  alternative  mandamus,  no  peremptocy 
writ  would  issue. 
The  Judgment  is  affirmed* 


OSS  N.  C.  1J») 
FISHER  V.  3ROWN  et  aL 
(Supreme  Court  of  North  Carolina.    April  20, 
1904.) 

eUABDIAN  AND  WAl^D— ACOOUHTZRO  BT  OUABD- 
lAlT  —  WBOnOFUL  USB  OV  7UND»— COMMIS- 
SIONS —  BVIDENCB  —  ADMIBSCONS— HABMLBSS 
EBBOB. 

1.  Where  a  guardian's  answer  In  a  suit  for  an 
accounting  contained  an  admission  that  he  had 
used  the  funds  of  his  ward  in  his  own  bosinesB 
and  for  his  own  benefit,  the  Introduction  of  evi- 
dence of  an  admission  to  the  same  effect,  made 
by  the  guardian  in  a  proceeding  instituted  for 
his  removal,  was  harmless  error. 

2.  Where,  during  a  portion  of  the  time  cover- 
ed by  a  guardianahip,  CSode,  S  8835,  permitting  8 
per  cent  to  be  charged  by  a  special  contract 
was  in  force,  it  was  not  error  for  tiie  court  to 
chane  the  guardian,  who  had  wrongfully  used 
the  funds  in  his  own  business,  interest  at  that 
rate,  until  the  same  was  dianged  bj  statute,  and 
at  the  highest  legal  rate  thereafter. 

8.  Where,  though  a  auardian  wrongfully  used 
hlfl  ward's  money  in  his  own  business,  he  made 
regular  returns  of  his  acts  under  the  guardian- 
ship throughout  the  whole  period  thereof,  char- 
ging himself  with  6  per  cent  Interest  thereon,  be 
was  entitled  to  commissions  on  the  interest  or 
income  from  the  funds  in  his  hands  daring  his 
guardianship. 

Appeal  from  Superior  Court,  Cabarrus 
County;  Neal»  Judge. 

Action  by  the  state,  on  r^atlon  of  J.  Y. 
Fisher,  guardian  of  the  estate  of  Lilly  Ury,. 
a  minor,  against  R.  A  Brown  and  others. 
From  an  order  overruling  exertions  to  a 
referee's  report,  defendants  appeal.  Modi- 
fled  and  affirmed. 

W.  G.  Means  and  Pou  &  Fuller,  for  appel- 
lants. Montgomery  &  Crowell  and  Self  & 
Whitener,  for  appellee. 

MONTGOMERY,  J.  The  defendant  R.  A. 
Brown  had  been  removed  from  the  guardian- 
ship of  Lilly  Dry,  and  this  action  was  then 
brought  by  the .  plaintiff,  as  the  newly  ap- 
pointed guardian,  against  the  defendant  R. 
A.  Brown  and  the  other  defendants^  sureties 
on  his  guardian  bond,  for  an  account  and  set- 
tiement  ot  the  guardianship.  The  case  wa» 
referred  to  the  clerk  of  the  superior  court  to 
state  the  account.  The  report  of  the  referee- 
was  filed  and  confirmed  by  the  court 

The  first  exception  of  the  defendant  which, 
we  will  consider  is  the  one  of  the  receiving 
by  the  referee,  as  evidence,  of  an  admission 
made  by  the  defendant  R.  A.  Brown,  in  the 
proceeding  instituted  for  his  removal  as 
guardian,  to  the  effect  that  he  qualified  as 
guardian  of  Lilly  Ury  for  the  purpose  of  us- 
ing the  funds  belonging  to  her  in  his  own 

^  2.  8e«  Guardian  and  Ward,  toI.  tS.  Cent.  Dla.  t. 
252;   Interest,  vol.  »,  Cent.  Dig.  f  <L 
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bfudnefli^  and  tbat  he  applied  tlie  amiie  to  bis 
own  poiposes.  We  do  not  deem  it  necessary 
to  discufis  tbat  exception,  any  further  than 
to  say  that  it  wa«  error  on  the  part  of  the 
referee  to  have  received  that  admiBslon  in 
evidence.  In  any  aspect  of  the  case,  it  is 
harmless  error.  The  defendants  in  their  an- 
swer in  the  present  case  admitted  that  the 
defendant  R.  A.  Brown  used  the  guardian 
funds  in  his  own  business  and  for  his  own 
benefit 

The  next  exception  was  to  a  conclusion  of 
law  of  the  ref eree^  aflOrmed  by  the  court,  that 
the  defendant  R.  A.  Brown,  because  of  Ills 
haying  used  the  funds  belonging  to  the  es- 
tate of  his  ward  in  his  own  bualness»  should 
be  cliarged  with  8  per  cent  per  annum  on 
the  fund  up  to  February  21,  1885  (the  date 
of  the  clmnge  of  law  of  interest),  and  after 
that  time  with  6  per  cent  per  annum.  The 
exception  cannot  be  sustained.  The  point  is 
expressly  decided  in  Garr  t.  Askew,  94  N. 
G.  194L  There  the  defendant  guardian  had 
neglected  to  invest  the  fund,  and  had  applied 
it  to  his  own  purposes;  and  the  court  de- 
cided tiiat  he  should  be  charged  with  inter- 
est at  the  highest  rate.  At  tliat  time  6.  per 
cent  per  annum  was  the  general  rate,  but 
under  section  8835  of  the  Code  as  much  as 
8  per  cent  interest  was  allowed  to  be  char- 
ged and  collected,  if  there  was  a  special  con- 
tract in  writing,  signed  by  the  party  to  be 
cliarged  therewith  or  by  his  agent  to  that 
effect  GThe  referee  in  that  case  had  made  a 
finding  tbat  in  Wake  county,  where  the 
guardian  resided,  he  could  have  loaned  the 
fund  out  on  proper  security  at  8  per  cent 
per  annum,  but  that  taking  into  considera- 
tion the  interval  occurring  between  the  tak- 
ing in  and  reloaning  of  moneys,  a  continuous 
rate  of  7  per  cent  per  annum  would  have 
been  the  maximum  that  could  have  been 
realized.  In  that  case,  on  the  subject  of  the 
rate  of  interest  with  which  the  guardian 
should  have  been  charged,  the  court  said: 
'These  exceptions,  we  think,  cannot  be  sus- 
tained, •  •  •  and  for  the  f urtho*  reason 
that  the  evidence  taken  by  the  referee  upon 
that  matter  varies  from  6  to  8  per  cent,  and 
we  think  it  was  reasonable  and  just  under 
the  proofs  tbat  the  intermediate  sum  of  7 
per  cent  should  be  adopted  as  the  average 
and  maximum  of  interest  with  which  the 
defendant  should  be  charged,  compounded 
until  the  death  of  his  ward  in  1883,  and  with 
simple  Interest  after  that  time.  As  a  general 
rule,  when  a  trustee  has  not  only  neglected 
to  invest  the  fund,  but  has  applied  it  to  bis 
own  purposes,  as  by  using  it  in  his  trade, 
he  may  be  charged  with  interest  at  the 
highest  rate.  Adams,  £q.  664.  But  in  this 
case  the  defendant  had  annually  made  a  fbir 
return  tae  13  years,  and  for  a  good  portion 
of  that  time  charged  himself  with  8  per  cent 
interest.  Tbat  is  a  circumstance  which 
might  vary  properly  have  been  taken  into 
consideration  by  the  referee  in  exonerating 
him  from  being  charged  with  the  highest 


rate  of  Inteffest**  That  language  is  condu- 
sive  tbat  the  court  was  of  opinion  that  the 
guardian  there  would  have  been  chargeable 
with  8  per  cent,  the  special  rate  allowed  by 
the  proviso  in  section  8835  of  the  Code,  but 
for  the  findings  of  the  referee,  and  that  the 
guardian  had  charged  hhnself  with  8  per 
cent  for  a  considerable  part  of  the  time. 
The  rate  of  interest  allowed  in  special  con- 
tracts under  section  3835  is  what  the  court 
meant  by  the  "highest  rate  of  interest" 

The  only  other  one  of  the  .exceptions  of  the 
defendant  necessary  to  be  considered  was  a 
conclusion  of  law,  arrived  at  by  the  referee 
and  aifirmed  by  the  court  tliat  the  defend- 
ant R.  A.  Brown,  having  used  his  ward's 
money  in  his  own  business  and  having  nev- 
er otherwise  invested  it  should  not  be  allow- 
ed commissions  on  the  interest  or  income 
firom  the  fund  in  bis  bands  belonging  to  the 
estate  of  Ids  ward.  Tbat  exception  must  be 
sustained  on  the  authcMlty  of  Garr  v.  Askew, 
supra.  On  a  similar  exception  to  the  one 
raised  in  the  case  before  us,  the  court  thore 
said:  "We  think  this  exception  should  be 
sustained.  It  was  held  by  this  court  in 
Burke  v.  Turner,  85  N.  O.  504,  tbat  a  guard- 
ian is  not  entitled  to  commission  on  money 
collected  and  used  by  him  in  bis  own  busi- 
ness*; but  tbat  was  a  case  where  the  guard- 
ian not  only  used  the  money  in  bis  own  busi- 
ness, but  was  guilty  of  gross  negligence  in 
not  making  nis  returns.  *  *  *  In  this 
case,  although  the  guardian  used  the  money 
of  his  ward  for  his  own  purpose,  be  made 
blB  annual  returns  with  strict  punctuality 
and  fairness  for  13  years,  so  tbat  It  m^ht 
be  seen  at  all  times  for  what  sum  be  was 
liable  to  bis  ward,  and  be  and  his  sureties 
were  perfectly  responsible.  Although  be  vio< 
lated  the  law,  and  abused  the  trust  reposed 
in  him,  by  the  use  of  his  ward's  money,  we 
do  not  think  it  was  such  gross  malfeasance 
as  should  exclude  him  from  the  right  to  be 
allowed  conunissions.*'  In  the  case  before 
us  the  defendant  R.  A.  Brown,  guardian, 
made  regular  returns  throughout  the  whole 
period  of  his  guardianship  and  charged  him- 
self with  6  per  cent  interest  The  cases  are 
similar  on  the  point  of  commissions  to  be  al- 
lowed, and  the  exception  is  sustained. 

We  have  examined  the  other  exceptions  of 
the  defendant  and  find  that  they  are  without 
merit  and  ought  not  to  be  sustained.  The 
parties  to  this  action  can,  when  the  certif- 
icate of  this  opinion  is  received  in  the  court 
below,  by  consent,  have  the  judgment  of  the 
superior  court  modified  to  the  extent  of  hav- 
ing commissions  allowed  to  the  defendant 
Brown  as  above  set  out  to  save  the  trouble 
and  expense  of  having  the  matter  recom- 
mitted to  the  referee  to  make  the  aitowance 
of  commissions. 

Modified  and  affirmed. 

CLARK,  C.  J.  (concurring).  The  rule  laid 
down  in  Gair  v.  Askew,  94  N.  C.  194,  and  re- 
affirmed in  this  case,  tbat  when  a  fiduciary 
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bas  used  the  trust  funds  In  his  own  business 
he  Is  to  be  charged  with  the  highest  rate  of 
interest,  unless  he  is  shown  to  have  made 
more,  when  he  is  chargeable  with  the  ac- 
tual profits  made^  is  based  upon  the  sound 
reasons  given  in  the  opinion  of  the  court 
It  is  also  sustained  by  the  precedents.  In 
the  absence  of  all  evidence  as  to  profits,  the 
fiduciary  in  such  cases  is  chargeable  with  the 
highest  permissible  rate  at  which  he  could 
have  loaned  the  money,  and  the  burden  is  on 
him  to  show  that  he  made  less  (3  Williams, 
Ez'rs  [7th  Am.  Ed.]  404,  and  cases  cited), 
though  in  all  cases,  when  he  himself  uses  the 
money,  he  is  chargeable  not  less  than  the  or- 
dinary rate  of  interest,  even  though  he  should 
not  have  made  so  much.  Wedderburn  v. 
Wedderburn,  20  Beavan,  100;  Treves  v. 
Townshend,  1  Bro.  G.  G.  384;  Heathcote  v. 
Hulme,  IJ.  &  W.  Gh.  13S,  which  last  directed 
*'an  inquiiy  whether  the  account  of  interest 
or  profits  will  be  most  advantageous  to  the 
infants."  In  the  English  cases,  3  per  cent  is 
taken  as  the  usual,  and  6  per  cent  as  the 
highest,  allowable  rate  (corresponding  to  the 

6  and  8  per  cent  under  our  former  statute); 
and  in  all  cases  the  fiduciary  using  trust 
funds  is  cliarged  v^th  5  per  cent  unless  his 
profits  therefrom- were  greater,  in  which  case 
he  is  chargeable  with  them,  or  unless  he 
shows  the  profits  were  less,  in  which  -case  he 
is  charged  therewith,  but  never  less  tlian^d 
per  cent,  at  which  it  was  his  duty  to  have 
loaned  the  money.  Lord  Gramworth,  in  Rob- 
inson V.  Robinson,  1  De  G.,  M.  &  6.  257. 
Where  the  fiduciaiy  does  not  use  the  money, 
but  merely  fails  to  loan  it  or  to  invest  it,  he 
is  cliargeable  only  with  the  ordinary  and 
usual  rate  of  interest,  the  amount  which  he 
should  have  made  for  the  trust  fund,  if  he 
had  not  been  negligent  Rocke  v.  Hart,  11 
V*es.  61.  The  whole  doctrine  is  summed  up 
and  restated  as  above  by  James,  L.  J.,  in 
Vyse  V.  Foster,  L.  R.  [1872^73]  8  Gh.  App., 
at  page  329,  and  in  3  Williams,  Ex'rs^  ut  su- 
pra. 

OONNOR,  J.  (concurring).  The  referee  does 
not  find  as  a  fact  nor  is  there  any  sugges- 
tion, that  the  guardian  could  have  loaned 
the  money  of  his  ward  at  8  per  cent  interest 
I  am  of  the  <H;>inion  that,  in  the  absence  of 
this  finding,  he  should  not  be  charged  with 
more  than  the  legal  rate  of  6  per  cent  In 
Garr  v.  Askew,  94  N.  G.  194,  the  referee  found 
as  a  fact  that  the  guardian  could,  during  the 
period  of  his  guardianship,  have  loaned  the 
money  in  Wake  county  upon  safe  personal 
security  or  real  estate  mortgage  at  8  per  cent 
This  finding  clearly  distinguishes  the  two 
cases.  In  that  case  the  referee  also  found 
that,  taking  into  consideration  the  intervals 
occurring  between  the  taking  in  and  relend- 
ing  of  loans,  a  continuous  rate  of  7  per  cent 
would  have  been  the  maximum  that  could 
have  been  realized.  The  court,  adopting  this 
conclusion,  charged  the  guardian  with  only 

7  per  cent,  notwithstanding  the  fact  that  he 


used  the  money  in  his  own  business.  In  that 
case  the  entire  sum  of  |10,000  came  into  the 
hand  of  the  guardian  from  an  insurance  poli- 
cy, whereas  in  this  case  the  guardian  enter- 
ed upon  the  duties  of  his  office  with  less  than 
$2,000,  and,  receiving  rents,  income,  etc.,  in 
small  amounts,  has  so  managed  his  trust 
that,  after  educating  his  ward,  he  has  in 
hand  for  her  |6,000.  If  he  is  to  be  punished 
for  the  use  of  the  money  in  his  own  business, 
which  was  clearly  improp^,  it  would  seem 
that,  accounting  for  every  c«it  which  came 
into  his  hands,  with  interest  for  every  day, 
would  be  a  sufficient  reminder  of  the  du- 
ties which  he  assumed  as  guardian.  For 
these  reasons  we  cannot  concur  in  the  opin- 
ion of  the  court  by  which  he  is  charged  with 
8  per  cent  interest 

WALKER,  J.,  concurs  in  opinion  of  GON- 
NOR,  J. 

(IS4  N.  C.  »6) 

CHEEK  T.  OAK  GROVE  LDMBER  CO. 

(Supreme  Court  of  North  Carolina.    April  27, 
1904.) 

For  former  opinion,  see  46  S.  E.  488. 

CLARK,  G.  J.  (concurring).  Fhres  set  by 
locomotives  are  so  disastrous  that  all  reason- 
able means  should  be  used  to  prevent  them. 
The  cut  of  a  locomotive  used  in  Williams  v. 
Railroad,  130  N.  C,  at  page  125,  40  S.  E.  979, 
has  been  very  useful  to  the  profession  and 
the  court  in  the  trial  of  actions  for  damages 
for  fires  alleged  to  have  been  caused  by 
sparks  thrown  out  by  locomotive  engines.  It 
may  be  useful,  and  therefore  not  inappropri- 
ate in  a  concurring  opinion  in  this  case,  In 
which  the  spark  arrester  was  taken  off  be- 
cause with  it  the  engine  did  not  steam  well, 
to  add  to  the  cut  used  in  130  N.  G^  40  S.  B., 
ut  supra,  the  following  description  and  cut. 
of  a  successful  device  used  on  seyaral  Eu- 
ropean railroads  to  prevent  fires  being  caused 
from  locomotiye  sparks,  taken  from  an  <A- 
cial  government  publication  (U.  8.  Oonsnlai 
Reports  1904,  p.  702):  "The  device  consists 
of  a  series  of  three  grates  set  one  above  an- 
other in  a  square  iron  or  steel  frame  of  such 
size  and  form  as  to  fit  into  the  smoke  cham- 
ber of  the  locomotive.  The  arrangement  of' 
the  three  tiers  of  grate  bars  is  shown  by  the 
illustration  below.  Each  bar  is  about  two 
inches  wide  by  one-tenth  of  an  inch  thick, 
and  is  ingeniously  set  into  the  frame  so  as  to  • 
be  held  in  place  against  any  shock  or  pres- 
sure, and  at  the  same  time  to  be  free  to  ex- 
pand or  contract  with  changing  tempera- 
tures. As  shown  by  the  diagram,  the  middle 
tier  or  grate  contains  twice  as  many  bars  as 
the  top  and  bottom  tiers,  and  the  arrange- 
ment of  bars  and  spaces  is  such  that,  while  a 
free  passage  is  secured  for  tiie  gases  of  com- 
bustion, no  spark  or  ember  mors  than  0.16  > 
inch  in  thickness  can  escape;  and  these  are  • 
so  small  that  they  are  self-extinguished  with- 
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In  a  few  feet  after  escapliig  Into  ttie  open 
■lr»  and  canee  no  danger.  This  Ingenious  ar- 
rangement of  the  ban»  together  with  the 
readiness  with  which  they  expand  and  con- 
tract under  yarying  temperatures,  acts  to  dis- 
lodge the  adhering  particles,  and  prevents 
the  arrester  from  becoming  clogged,  at  the 
same  time  permitting  a  draft  so  open  and 
free  that  the  steaming  capacity  of  the  engine 
is  said  to  be  visibly  greater  than  with  any 
other  type  of  QMurk  catcher  heretofore  used*" 

,i't,>'i/i,i'i,ih,i'i,i't,i'i,i'i, 

It  Is  there  said  that  this  design  has  solred 
the  problem,  which  "has  been  to  devise  a 
metallic  network  fine  enough  in  mesh  to  ef- 
fectively sift  the  glowing  sparks  from  the 
blast  of  a  locomotive  without  so  obstructing 
the  draft  as  to  compromise  its  steaming  ca- 
pacity. Hitherto  the  bars  or  filaments  of  net- 
work spark  arresters  have  been  mainly 
round,  and  fixed  in  place— conditions  which 
always  entail  more  or  less  danger  of  chok- 
ing and  clogging  whenever  the  space  be- 
tween bars  or  meshes  Is  small  enough  to 
really  prevent  the  escape  of  sparks  and  glow- 
ing embers  of  dangerous  size."  This  device 
occupies  the  space,  B,  B,  B,  in  the  cut  in  130 
N.  C,  at  page  125,  40  S.  B.  979;  but.  Instead 
of  being  a  fiat  mesh,  as  there  used,  it  con- 
sists of  three  tiers  or  sets  of  bars,  each  2 
Inches  deep  by  one-tenth  of  an  Inch  thick, 
making  a  total  thickness  of  six  inches, 
through  which  the  sparks  must  pass,  with 
such  distance  between  the  bars  as  prevent, 
but  without  clogging,  the  passage  of  any  cin- 
ders more  than  one-sixth  of  an  inch  In  thick- 
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BROOKS  k  TATLOB  v.  TRIPP  et  aL 

(Supreme  Goart  of  North  Carolina.    April  26, 
1904.) 

OAIO— SHXLUnSH  —  PBOTBCnOR  —  POWSBS    OT 

STATE— POUCB    BEOITLA'WON&— STATXTrKS— 

TAXATION— UNIPORMITT— EXPORT  TAX. 

1.  An  act  to  protect  and  promote  the  shellfish 
industry  of  a  certain  county  is  within  the  police 
powers  of  the  state. 

2.  Laws  1903,  p.  723,  c.  414,  is  entitled  "An 
act  to  protect  and  promote  the  shellfish  indus- 
try of  B.'*  It  provides  for  the  enforcement  of 
the  laws  protecting  shellfish  during  the  **cl08e 
season" ;  the  Governor  being  authorised  to  ap- 
point a  shellfish  commissioner  at  a  prescribed 
salary,  to  be  paid  by  a  tax  levied  on  oysters 
and  clams  "shipped  out  of  the  county,"  and,  if 
any  surplus  remains,  the  county  treasurer  is 
required  to  pay  the  same  into  the  state  treasury. 
Held,  that  the  tax  so  imposed  was  not  for  the 
purpose  of  raising  revenue  for  the  state  treas- 
ury, but  was  merely  to  pay  for  the  enforcement 
of  the  statute,  which  was  not,  therefore,  uncon- 
stitutional on  the  ground  that  the  tax  was  not 
uniformly  laid. 

8.  Since  the  ownership  of  game  and  fish  is 
in  the  state,  and  a  license  to  hunt  or  fish  is 
not  an  immunity  or  privilege  of  the  citizens  of 
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the  state,  the  state  Legislature  has  power  to  for- 
bid residentB  or  nonresidents  to  take  shellfish 
from  the  waters  of  a  particular  county  in  the 
state. 

4.  The  tax  imposed  by  Laws  1903,  p.  723. 
c.  414,  on  riiellfish  taken  and  "shipped  out  of 
the  county,"  is  not  an  export  tax,  and  is,  there- 
fore, not  unconstitutional  for  that  reason. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Brunswick 
County;  Ferguson,  Judge. 

Suit  hy  Brooks  &  Taylor  against  L.  C. 
Tripp  and  others.  From  a  decree  in  favor  of 
defendants,  plaintiffs  appeal.    Affirmed. 

Russell  ft  Core,  for  appellants.  Cranmer 
k  Davis,  for  appellees. 

CLARK,  0.  J.  This  Is  an  action  to  restrain 
the  execution  of  chapter  414,  p.  723,  Laws 
1903;  its  unconstitutionality  being  averred  on 
the  ground  that  It  lays  a  tax  of  three  cents 
per  bushel  on  clams,  two  cents  per  bushel 
on  oysters  in  the  shell,  and  two  cents  per 
gallon  on  shucked  oysters  "shipped  out  of 
said  county,"  and  not  also  upon  the  shellfish 
situate,  dug,  or  consumed  within  said  county, 
and  that  the  said  tax  amounts  to  an  Impost 
or  export  tax,  and  is  not  levied  for  the  pur- 
pose of  inspection. 

The  act  in  question  is  entitled  "An  act  to 
protect  and  promote  the  (Shellfish  industry  of 
Brunswick."  If  such  is  its  true  purport  and 
object,  it  is  within  the  police  power  of  the 
state,  and  a  tax  levied  for  such  object  would 
be  legal,  although  laid  only  upon  shellfish  in 
that  county.  If  levied  upon  shellfish  In  that 
county  only  for  the  purpose  of  raising  reve- 
nue for  the  state  treasury,  it  would  be  for- 
bidden by  the  Constitution,  because  not  laid 
by  "uniform  rule."  State  v.  Moore,  113  N. 
C.  697,  18  S.  B.  842,  22  L.  R.  A.  472.  But  the 
presumption  Is  that  a  statute  is  constitu- 
tional unless  the  contrazy  clearly  appears. 
Sutton  T.  Phillips,  116  N.  C.  602,  21  S.  B.  968. 
An  examination  of  the  statute  shows  that  for 
the  purpose  of  enforcing  the  laws  and  regu- 
lations to  protect  shellfish,  and  especially  the 
prohibition  of  disturbing  their  beds  during 
the  prescribed  "close  season,"  the  Governor 
Is  authorized  to  appoint  a  shellfish  commis- 
sioner at  a  salary  of  |400  per  annum,  and 
such  commissioner  is  empowered  to  appoint 
**two  or  more"  sub-shellfish  commissioners 
to  aid  him  in  his  work,  who  shall  receive  $25 
each  per  month  wmie  so  employed,  and  that 
the  fund  raised  by  the  above  tax  Is  to  be 
paid  to  the  county  treasurer,  and  the  surplus 
(if  any)  shall  be  paid  by  him  into  the  state 
treasury,  after  "first  deducting"  the  salaries 
of  the  aforesaid  officers.  It  is  further  pro- 
vided that  such  officers  shall  receive  no  com- 
pensation whatever,  except  out  of  said  funds. 
From  the  title  and  general  purport  of  the  act, 
and  especially  the  provision  for  the  appoint- 
ment of  an  unlimited  number  of  deputies,  it 
Is  clear  that  there  was  no  expectation  or  In- 
tention to  raise  any  money  for  the  state 
treasury  (and  none  has  been  paid  into  the 
state  treasury  from  this  source),  but  that  the 
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object  was  solely  to  provide  salaries  for 
those  engaged  in  enforcing  the  regulations 
for  the  protection  of  shellfish  in  Brunswick 
connty.  It  must  clearly  appear  that  the  ob- 
ject was  not  that  recited,  but  was  in  fact  to 
raise  revenue  for  the  state,  before  the  act 
can  be  declared  unconstitutional.  The  stat- 
ute may  be  unguarded  in  not  restricting  the 
number  of  sub-shellflsh  commissioners;  but 
the  Legislature  may  have  thought  this  was 
sufiSciently  done  by  providing  that  the  of- 
ficers should  receive  no  compensation,  except 
from  this  fund.  If  there  is  a  defect  in  this 
regard,  making  the  act  liable  to  abuse,  this 
is  a  matter  for  legislative  correction;  but  it 
does  not  render  the  statute  unconstitutionai. 

The  tax  required  for  the  enforcement  of  a 
police  regulation  is  not  a  tax,  within  the 
meaning  of  our  (Constitution,  requiring  mii- 
formity  and  equality  of  taxation,  but  ''is  a 
proper  mode  of  providing  for  the  compen- 
sation" of  an  oflScer  designated  to  enforce 
such  regulation  in  the  prescribed  territory, 
*'and  the  payment  of  any  expenses  incidental 
to  this"  duty.  State  v.  Tyson,  111  N,  O.  687, 
16  S.  E.  238.  Local  legislation  in  the  nature 
of  police  regulation  has  always  been  sus- 
tained. See,  as  to  the  sale  of  liquor,  sale  of 
seed  cotton,  fence  laws,  cattle  running  at 
large,  working  public  roads,  and  such  legis- 
lation for  many  other  purposes,  the  authori- 
ties collected  in  State  v.  Sharp,  125  N.  a  632, 
M  S.  E.  264, 74  Am.  St  Rep.  663.  In  fact,  this 
statute  applies  uniformly  to  all  citizens  of 
Brunswidk;  and  all  others,  whether  residents 
or  nonresidents  of  this  state,  who  go  to  that 
county  to  take  shellfish  for  shipment 

But,  even  if  the  act  had  forbidden  nonrosi- 
dents  of  this  state  to  take  shellfish  in  tuat 
county,  it  would  have  been  competent  for 
the  Legislature  to  so  enact;  for  the  ownership 
of  game  and  fish  is  in  the  state,  and  license 
to  hunt  or  fish  is  not  an  immunity  or  privi- 
lege of  the  citizens  of  this  state.  State  v.  Gal- 
lop, 126  N.  C.  983,  984,  35  S.  E.  180,  and  cases 
cited;  McOready  v.  Virginia,  94  U.  S.  391, 
24  L.  Ed.  24&  In  Chambers  v.  Ohurch,  14 
R.  I.  898,  51  Am.  Rep.  410,  it  is  held  that  a 
state  ''may  forbid  nonresidents  from  catching 
fish  in  its  waters  for  manure  and  oil,  and 
manufacturing  manure  and  oil  from  fish 
caught  in  its  waters.*'  In  Haney  v.  C!omp- 
ton,  86  N.  J.  Law,  507,  in  the  matter  of  pro- 
hibiting nonresidents  from  gathering  oysters 
within  the  waters  of  New  Jersey,  the  court 
says:  "Such  enactment  for  the  protection  of 
property  must  be  considered  as  a  matter  of 
internal  police,  and  not  a  regulation  of  com- 
merce with  foreign  nations  or  among  the 
states.  Neither  does  it  controvert  the  pro- 
visions of  the  United  States  (constitution  that 
the  citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  of  citizens  of  the  several 
states.'*  But  this  statute  in  fact  makes  no 
discrimination  in  favor  of  the  dtlzena  of 
North  Carolina. 

It  is  further  and  chiefly  contended  that 
the  act  is  unconstitutional  In  that  it  levies  the 


tax  solely  upon  shellfish  shij^ed  out  of  tiie 
county,  and  not  also  upon  the  other  shellfish 
situate^  dug,  or  consumed  in  said  county.  The 
tax  could  not  be  levied  upon  all  the  shellfish 
"situated"  in  Brunswick  county,  because  there 
is  no  possible  means  to  ascertahi  this.  It 
would  also  be  difficult  to  ascertain  the  num- 
ber dug  and  consumed.  The  ascertainment 
of  the  number  shipped  out  of  the  county  is 
more  practical,  and  the  levy  of  a  tax  thereon 
is  a  reasonable  method  of  deriving  funds  for 
the  enforcement  of  the  regulations  for  thei»ro- 
tection  of  shellfish,  and  is  not  for  revenue.  It 
is  not  unreasonable  that  no  tax  is  laid  upon 
shellfish  consumed  for  the  sustenance  and 
support  of  the  people  rosiding  in  the  county. 
The  tax  laid  is  not  an  export  tax,  but  is  aim- 
ply  the  method  chosen  by  the  Legislature,  as 
the  least  onerous  and  most  practicable  system 
of  raising  the  necessary  funds  to  defray  the 
expenses  of  protecting  the  shellfish  industry 
in  the  county  of  Brunswick.  The  regulation  of 
fishing  and  hunting  Is,  as  above  said,  a  mat- 
ter entiroly  within  the  discrotion  of  the 
state.  Lawton  v.  Steele,  151  U.  A  133,  14 
Sup.  Ct  499,  38  L.  Bd.  885;  State  v.  Gallop. 
126  N.  0.  984,  85  S.  B.  180. 

In  refusing  to  hold  the  statute  unconstitu- 
tional thero  was  no  error. 

DOUGLAS,  J.  (dissenting).  The  opinion  of 
the  court  rightly  says:  "If  [the  tax  werol 
levied  upon  shellfish  in  that  county  for  the 
purpose  of  raising  revenue  for  the  state 
treasury,  it  would  be  forbidden  by  the  Con- 
stitution, because  not  laid  by  uniform  rule." 
The  opinion  further  says,  and  I  think  correct- 
ly so,  that  '*from  the  title  and  general  pur- 
port of  the  act  and  especially  ftom  the  pro- 
vision for  the  appointment  of  an  unlimited 
number  of  deputies,  it  is  clear  that  there  was 
no  expectation  or  intention  to  raise  any  mon- 
ey for  the  state  treasury  (and  none  has  been 
paid  Into  the  state  treasury  from  this  source), 
but  that  the-  object  was  solely  to  provide  sal- 
aries for  those  engaged  in  enforcing  the  regu- 
lations for  the  protection  of  diellfish  in  Bruns- 
wick county."  The  act  provides  that  "the 
tax  so  collected  is  to  be  paid  to  the  county 
treasurer  of  Brunswick  county,  and  by  him 
paid  to  the  state  treasurer,  after  first  paying 
the  shellfish  commissioner  a  salary  of  $400 
per  annum,  and  the  sub-shellfish  commis- 
sioners," etc.  The  act  further  provides  that 
'the  shellfish  commissioner  shall  be  one  of 
the  qualified  voters  of  Brunswick  county,** 
and  that  he  in  turn  "shall  have  the  power  to 
appoint  two  or  more  sub-shellflsh  commis- 
sioners out  of  the  qualified  voters  of  Bruns- 
wick county."  No  other  qualifications  ap- 
pear to  be  required,  and,  while  their  general 
duties  "shall  be  to  protect  and  promote  the 
shellfish  interests  of  Brunswick  county,' 
their  special  duties  seem  to  be  to  collect  suf- 
ficient tax  to  pay  their  salaries.  It  seems  to 
be  conceded  that  if  the  tax  were  a  source 
of  revenue  to  the  state,  the  act  would  be  un- 
constitutional.   I  gravely  doubt  whether  the 
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eoBStttQtloDallty  of  an  act  of  the  Leglslatme 
should  oyer  be  made  to  depend  upon  the  al>' 
Boiptlye  powers  of  any  set  of  officers.  How* 
ever,  it  Is  due  to  them  to  say  that  so  far 
they  seem  to  have  eflfectually  maintained  Its 
eonstitntionality  under  the  test  indicated  in 
the  opinion  of  the  court  I  cannot  bring  my 
mind  to  assent  to  the  validity  of  such  legisla- 
tion,  which  in  my  opinion  substitutes  the  will 
of  the  draftsman  for  that  of  the  General  As- 
sembly. It  is  due  to  the  Legislature  to  say 
that  the  act  was  passed  in  the  closing  days 
of  its  session. 


(136  N.  C.  118) 

'  In  re  BRIGGa 

(Supreme  Court  of  North  Carolina.    April  19, 
1804.) 

CONSmTUTIONAL  LA.W  —  COMPELUTIVO  WITRBSB 
TO  GZVB  BVIDKNCE  AOAIHBT  HIHSBLI^PAB- 
DON   BT  liBOISIJLTUEB-^OONTEMPT—BBVIBW. 

1.  Const  n.  8.  Amend.  5,  providing  that  no 
person  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself,  is  a  restriction 
soMy  on  the  federal  goTemment  or  courts. 

2.  Const  art.  1,  8  11,  declaring  that  no  person 
shall  be  compelled  to  give  evidence  a^inst  him- 
self, is  not  violated  by  Code,  S  1215;  providing 
that  no  person  shall  be  excused  on  any  prosecn- 
tion  from  testifying  tonching  any  onlawfal  gam- 
ing done  by  himself  or  others,  but  no  discovery 
made  by  the  witness  on  such  examination  shall 
be  used  against  him  in  any  penal  or  criminal 
prosecution,  and  he  shall  be  altogether  pardoned 
of  the  offense  so  done  or  participated  in  by 

'  him. 

d.The  pardon  granted  by  Code,  S  1215,  to  a 
witness  who  testines  on  a  prosecution  of  anoth- 
er for  a  gambling  offense  in  which  he  participat- 
ed, is  within  the  power  of  the  I^^ature. 

4.  Whether  the  ruling  adjudgmg  a  witness 
guilty  of  contempt  under  Code,  t  648  (6),  in 
not  answering  a  question,  should  be  presented 
for  review  by  habeas  corpus  or  by  appeal,  as 
was  done,  not  being  raised  by  any  exception, 
should  not  be  discussed  by  the  court  ex  mero 
motu. 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty; Moore,  Judge. 

R.  G.  Briggs  was  adjudged  guilty  of  con- 
tempt and  appeals.    Affirmed. 

This  is  an  appeal  from  a  judgment  kor  con- 
tempt firom  Moore,  J.,  at  February  term, 
1904,  Wilson  superior  court  In  the  case  of 
State  v.  Geo.  Morgan,  who  was  indicted  for 
keeping  a  gaming  house,  with  a  second  count 
for  playing  cards  for  money,  in  violation  of 
chapter  29,  p.  55,  I^ws  1891,  R.  G.  Briggs 
was  sworn  as  a  witness  for  the  state.  The 
solicitor  asked  the  witness:  **{1)  Have  you 
been  in  the  defendant's  room  on  the  west 
side  of  Goldsboro  street  in  Wilson,  N.  C, 
within  the  last  two  years?"  The  witness 
stated  that  he  declined  to  answer  the  ques- 
tion on  the  ground  that  his  answer  might 
tend  to  criminate  him.  Before  the  witness 
finally  declined  to  answer  this  question,  the 
solicitor  asked  him  the  following  additional 
questions:  "(2)  Describe  the  room.  (8)  Have 
you  within  the  last  two  years  seen  a  game 
of  cards  played  in  the  defendant's  room  for 
money  or  other  thing  of  value,  in  which  you 


did  not  participate?  (4)  Have  you  within  the 
last  two  years  seen  a  game  of  cards  played 
in  the  defendant's  room  for  money  or  other 
thing  of  value,  in  which  you  did  partici- 
pate?" The  witness  declined  to  answer  each 
and  every  of  these  questions  for  the  reason 
first  given.  The  court,  being  of  opinion  that, 
under  section  1215  of  the  Code,  the  witness 
is  not  privileged  from  answering  the  ques- 
tions, and  all  pertinent  questions  relating  to 
the  charge  against  the  defendant  but  should 
be  compelled  to  answer,  informed  the  wit- 
ness that  he  must  answer  the  questions.  The 
witness  again  declined  to  answer,  whereupon 
the  court  adjudged  the  witness  guilty  of  a 
contempt  of  court,  and  imposed  a  fine  upon 
him,  and  ord^ed  him  in  custody  of  the  sher- 
iff until  the  fine  was  paid.  The  witness  ex- 
cepted and  appealed. 

John  E.  Woodard,  for  appellant  The  At- 
torney General,  for  the  State. 

CLARK,  C.  J.  Section  648  of  the  Code 
provides  that  "any  person  guilty  of  any  of 
\the  following  acts  may  be  punished  for  con- 
tempt: *  *  *  (6)  The  contumacious  and 
unlawfol  refusal  at  any  person  to  be  sworn 
as  a  witness,  or,  when  so  sworn,  the  like  re- 
fusal to  answer  any  legal  and  proper  inter- 
rogatory." The  fourth  question  was,  "Have 
you  within  the  last  two  years  seen  a  game 
of  cards  played  in  the  defendant's  room  for 
money  or  other  thing  of  value,  in  which  you 
did  participate?"  As  already  stated,  the  wit- 
ness declined  to  answer  on  the  ground  that 
his  reply  would  tend  to  criminate  him.  The 
court  being  of  opinion  that  under  Code,  H 
1215,  the  witness  was  not  privileged  from 
answering  this,  or  any  other  pertinent  ques- 
tions relative  to  the  charge  against  the  de- 
fendant directed  the  witness  to  answer,  and. 
upon  his  refusal,  adjudged  him  in  contempt, 
and  imposed  a  fine,  and  ordered  him  into 
custody  until  it  was  paid,  from  which  judg- 
ment and  order  the  respondent  apx)ealed. 

Code,  §  1216,  is  as  follows:  "No  person 
shall  be  excused  on  any  prosecution  from  tes- 
tifying touching  any  unlawful  gaming  done 
by  himself  or  others;  but  no  discovery  made 
by  the  witness  upon  such  examination  shall 
be  used  against  him  in  any  penal  or  criminal 
prosecution,  and  he  shall  be  altogeth^  par- 
doned of  the  offense  so  done  or  participated 
in  by  him."  The  respondent  contends  that 
this  statute  is  unconstitutional,  in  that: 

(1)  It  violates  the  fifth  amendment  to  the 
Constitution  of  the  United  States,  which  pro- 
vides that  **no  person  •  •  •  shall  be 
compelled  In  any  criminal  case  to  be  a  wit- 
ness against  himself."  We  have  already,  at 
this  term,  in  State  v.  Patterson,  47  S.  E.  808, 
called  attention  to  the  well-known  historical 
fact  that  the  first  10  amendments  were  pass- 
ed as  restrictions  solely  upon  the  federal  gov- 
ernment and  courts,  and  that  the  United 
States  Supreme  Court  has  uniformly  held 
that  they  do  not  apply  to  the  state  govern- 
ments or  courts.    In  Bnrron  v.  Baltimore,  82 
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U.  B.  243,  8  U  Ed.  072,  Marshall,  O.  J.,  re- 
ferring to  the  first  11  amendments,  said: 
'VThese  amendments  contain  no  expression 
Indicating  an  Intention  to  apply  them  to  the 
state  goverjiments.  This  court  cannot  so  ap- 
ply  them."  This  repeatedly  and  uniformly 
has  been  so  held  by  that  court  ever  since, 
and  among  the  cases  are  Peryear  v.  Com.,  72 
U.  S.  480,  18  li.  Ed.  e08;  Twltchell  v.  CJom., 
74  U.  S.  325,  19  L.  Ed.  223;  U.  S.  t.  Orulk- 
shank,  92  U.  S.  552,  23  L.  Ed.  588;  Presser 
V.  111.,  116  TJ.  S.  265,  6  Sup.  Ct  580,  29  L. 
Ed.  615;  Spies  v.  III.,  123  U.  8.  166,  8  Sup. 
Ct  21,  22,  31  L.  Ed.  80,  In  which  It  la  said 
that  It  Is  well  settled  that  the  first  10  amend- 
ments to  the  federal  Constitution  were  not 
Intended  to  limit  the  powers  of  the  states; 
Halllnger  t.  Davis,  146  U  S.  319,  13  Sup.  Ct 
105,  36  li.  Ed.  986,  and  numerous  other  fed- 
eral and  state  decisions  collected  In  3  Rose's 
Notes  to  U.  S.  Reports,  368-^372,  and  6  Rose's 
Notes  to  U.  S.  Reports,  986,  987. 

(2)  That  the  statute  (section  1215)  violates 
article  1,  §  11,  of  the  Constitution  of  North 
Carolina,  which  declares  that  no  person  shall 
"be  compelled  to  give  evidence  against  him- 
self." The  same  point  of  alleged  unconsti- 
tutionality has  been  repeatedly  presented  In 
state  and  federal  courts  as  to  similar  stat- 
utes^ and  the  ruling  has  generally  been  that 
even  where  the  statute  merely  provides  that 
the  evidence  elicited  from  the  witness  cannot 
be  used  against  him,  he  can  be  required  to 
testify.  State  v.  Quarles,  13  Ark.  807;  Wll- 
klns  V.  Malone,  14  Ind.  153;  Ex  parte  Bus- 
kett  106  Mo.  602,  17  S.  W.  753,  14  L.  R.  A. 
407,  27  Am.  St  Rep.  378»  and  cases  therein 
cited;  Kneeland  v.  State,  62  Oa.  395;  People 
V.  Kelly,  24  N.  Y.  74.  There  are  cases  which 
hold  that  he  cannot  be  required  to  testify 
unless  total  Immunity  Is  guarantied  him,  be- 
cause clews  may  be  discovered  by  the  evi- 
dence, which  may  be  followed  up  to  the  pris- 
oner's subsequent  conviction,  without  putting 
In  evidence  his  declarations  made  when  a 
witness.  Smith  v.  Smith,  116  N.  C.  387,  21 
8.  E.  196;  Emery's  Case,  107  Mass.  172,  9 
Am.  Rep.  22.  But  when,  as  in  our  state,  the 
statute  provides  that  the  witness  In  such  case 
shall  have  absolute  Immunity  from  punish- 
ment In  regard  to  his  participation  In  the 
offense  as  to  which  he  has  been  required  to 
testify,  the  rule  Is  universal  that  he  may  be 
compelled  to  testify.  Among  the  cases  clear- 
ly stating  this  are  Hlrsch  v.  State,  67  Tenn. 
89;  Warner  v.  State,  81  Tenn.  52;  State  v. 
Nowell,  58  N.  H.  314;  People  v.  Foundry 
(1903)  201  111.  236,  66  N.  E.  349.  In  our  own 
state  the  point  here  presented  was  decided, 
and  the  witness  was  requhred  to  answer.  In 
La  Fontaine  v.  Underwriters,  83  N.  C.  182, 
and  State  v.  Morgan,  133  N.  C.  745,  45  S.  E. 
1083,  in  which  last  It  Is  said  that  the  witness 
"was  properly  made  to  answer  tiie  questions. 
Code,  8  1215."  This  was  said  as  to  another 
witness  In  this  same  case.  Though  the  fifth 
amendment  to  the  United  States  Constitution 
does   not  apply   to  thi>   state  courts,   that 


amendment  is  so  nearly  in  the  wurds  of  the 
similar  provision  In  the  state  OonstitutiaQ 
that  the  above  distinction  cannot  be  more 
clearly  Indicated  than  by  reference  to  two 
well-known  decisions  of  the  United  States 
Supreme  Court  In  Counselmen  v.  Hitch- 
cock, 142  U.  8.  457,  12  Sup.  Ct  195,  35  U  Ed. 
1110,  the  protective  statute  (Rev.  St  U.  8.  § 
800  [U.  S.  Comp.  St  1901,  p.  661])  was  mere- 
ly that  "no  evidence  given  by  the  witness 
shall  be  In  any  manner  used  against  him, 
in  any  court  of  the  United  States,  in  any 
criminal  proceeding";  and  It  was  held  that 
the  witness  was  not  compelled  to  answer, 
for  the  statute  fell  short  of  the  constitutional 
provision,  in  that  the  disclosure  of  the  cir- 
cumstances, sources,  and  means  of  the  of- 
fense might  be  used  effectually  in  a  subse- 
quent prosecution  against  the  witness  for  his 
participation  in  that  very  offense,  without 
using  his  answers  <m  the  witness  stand  as 
evidence  against  him  on  his  trial.  That  case 
cites  (page  579,  142  V.  8.,  page  204,  12  Sup. 
Ct,  35  L.  Ed.  1110)  the  decision  in  I^a  Fon- 
taine V.  Underwriters,  83  N.  C.  132^  as  based 
upon  a  statute  (Code,  S  1215)  giving  such  full 
and  complete  protection  that  the  witness 
could  properly  be  requhred  to  testify.  In 
Brown  v.  Walker,  161  U.  8.  591,  16  Sup.  Ct 
644,  40  li.  Ed.  819,  (Congress  had,  under  the 
intimation  in  Counselmen  v.  Hitchcock,  su- 
pra, amended  the  law  by  chapter  83,  Act 
Feb.  11,  1893,  27  Stat  443  [U.  S.  Comp.  St 
1901,  p.  3173],  which  provided  that  the  wit- 
ness required  to  testify  in  the  cases  deslg- ' 
nated  should  not  "be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matters  or  things, 
concerning  which  he  may  testify."  This  was 
held  to  give  absolute  immunity  against  pros- 
ecution for  the  offense  to  which  the  ques- 
tions related,  and  deprived  the  witness  of  his 
constitutional  right  to  refuse  to  answer.  The 
court  said  (page  505,  161  U.  S.,  page  646,  16 
Sup.  Ct,  40  L.  Ed.  819)  that  if  this  were  not 
so,  "the  practical  result  would  be  that  no 
one  could  be  compelled  to  testify  to  a  ma- 
t^ial  t&ct  in  a  criminal  case  unless  he  chose 
to  do  so,  or  unless  it  was  entirely  clear  that 
the  privilege  was  not  set  up  in  good  faith." 
The  court  cites  authorities  (pages  588,  599, 
161  U.  8.,  page  647,  16  Sup.  Ct,  40  L.  Ed. 
819)  that  if  prosecution  would  be  barred  as 
to  the  witness  by  the  statute  of  limitation 
(NT  a  pardon,  he  would  not  be  privileged  to 
refuse  to  answer,  and  says  this  statute  gives 
him  the  same  protection,  and  deprives  him 
of  the  privilege  which  he  no  longer  requires 
for  his  protection.  Our  statute  (Code,  1 1215) 
is  more  explicit  than  the  federal  statute  pass- 
ed upon  in  Brown  v.  Walker,  supra.  It  pro- 
vides that  the  evidence  adduced  shall  not  be 
used  against  the  witness  *1n  any  penal  or 
criminal  prosecution,  and  he  shall  be  alto- 
gether pardoned  of  the  offense  so  done  or 
participated  in  by  him."  In  State  v.  Blalock, 
61  N.  C.  242,  this  court  sustained  an  act  of 
the  Legislature  granting  "amnesty  and  par* 
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don/*  and  speaks  of  special  pardons  and  gen- 
eral pardons  by  legislatlye  act.  In  State  t. 
Keith,  63  N.  €.,  at  page  143,  the  court  recoil 
nizes  again  the  validity  of  a  pardon  by  legis- 
lative enactment,  citing  4  Blk.  401,  and  Mar- 
shall, C.  J.,  In  U.  S.  V.  Wilson,  32  U.  S.  163, 
8  L.  Ed.  (yiO,  who  state  that  the  courts  must 
take  judicial  notice  of  "a  pardon  by  act  tst 
Parliament,  because  it  la  considered  a  pub- 
lic law,  having  the  same  effect  as  if  the  gen- 
eral  law  punishing  the  offense  had  been  re- 
pealed or  amended,"  It  was  evidently  held 
in  State  v.  Blalock  and  State  v.  Keith,  supra, 
that  article  3,  S  6,  of  the  Constitution,  con- 
ferring  on  the  Governor  "the  power  to  grant 
reprieves,  commutations  and  pardons,  after 
conviction,  for  all  offenses  [except  in  cases 
of  impeachment]  was  not  the  grant  of  an 
exclusive  power,  and  did  not  deprive  the  Gen- 
eral Assembly  of  the  power  to  pass  special 
or  general  acts  of  pardon,  like  the  English 
Parliament,  even  before  conviction."  The 
same  view  is  expressed  in  Brown  v.  Walker, 
161  U.  S.,  at  page  601,  16  Sup.  Ct  644,  40  L. 
Ed.  819,  which  h(^ds  that  a  similar  act  of 
Congress  "securing  to  witnesses  immunity 
from  prosecution  is  virtually  an  act  of  gen- 
eral amnesty,  and  within  the  power  of  Con- 
gress, although  the  Constitution  vests  in  the 
President  *power  to  grant  reprieves  and  par- 
dons for  offenses  against  the  United  States, 
except  in  cases  of  impeachment' "  The  court 
further  says  (citing  Knote  v.  IT.  8.,  95  U.  8. 
152,  24  li.  Ed.  44^  that  the  distinction  be- 
tween amnesty  and  pardon  is  of  no  practical 
importance,  and  that  the  decisions  in  tMs 
country  and  in  England  as  to  the  legislative 
power  to  grant  pardons,  with  one  or  two  ex 
ceptions  in  this  country,  are  nnanin&oas  in 
favor  of  their  constitutionality. 

The  witness  was  properly  required  to  an- 
swer. 

Whether  the  ruling  below,  on  the  facts  of 
this  case,  should  be  presented  for  review  by 
habeas  corpus  or  by  appeal,  is  a  question  not 
raised  by  any  exception,  and  we  do  not  think 
we  should  discuss  the  point  ex  mere  moto. 

The  Judgment  below  Is  affirmed. 

DOUGLAS,  J.  (concurring).  We  are  met  in 
limine  with  the  vital  question  as  to  the  de- 
fendant's right  of  appeal.  If  he  has  no  right 
of  appeal,  it  makes  no  difference  what  ques- 
tions might  be  decided  if  the  appeal  were  en- 
tertained. Under  the  facts  of  this  case,  and 
the  principles  of  law  applicable  thereto,  I  think 
the  defendant  has  a  right  of  appeal.  In  fact, 
under  all  the  circumstances,  I  think  this  the 
proper  and  most  convenient  proceeding  in  the 
case  at  bar.  It  is  true,  the  defendant — ^properly 
so  called,  as  this  is  a  criminal  prosecution — 
might  sne  out  a  writ  of  habeas  corpus,  but  this 
course  might  be  liable  to  grave  inconveniences. 
One  judge  of  the  superior  court  might  feel  great 
hesitation  in  annplling  the  judgment  of  another 
judge,  especially  in  a  matter  so  nearly  affecting 
the  integrity  of  the  court.  If  the  writ  were 
issued  by  a  member  of  this  court,  returnable 
before  himself,  the  same  hesitation  might  ez-^ 
ist,  though  perhaps  to  a  less  degree,  while 
to  make  the  writ  returnable  before  a  fuU  bench 


would  be  too  cumbersome  to  Insure  prompt  and 
adequate  relief,  as  is  hereinafter  shown.  A 
writ  of  certiorari  might  be  equally  inadequate. 
Much  stress  is  laid  upon  the  delay  resulting 
from  an  appeal.  A  writ  of  certiorari  would, 
and  a  writ  of  habeas  corpus  might,  cause  the 
same  delay.  It  should  be  borne  in  mind  that 
the  defendant  appeals  at  his  peril.  If  this  court 
affirms  the  jud^^ent  of  the  court  below,  his 
sentence  will  remain  in  full  force  and  effect. 
In  any  event  we  think  he  is  entitied  to  prose- 
cute his  appeal,  and  the  fact  that  it  will  avail 
him  nothing  is  no  legal  reason  for  its  denial. 
The  Constitution  (article  4,  §  8)  says  that  "the 
Supreme  Court  shall  have  jurisdiction  to  re- 
view, upon  appeal,  any  decision  of  the  courts 
below,  upon  any  matter  of  law  or  legal  infer- 
ence •  •  •  and  the  court  shall  have  the 
power  to  issue  any  remedial  writs  necessary 
to  give  it  a  general  supervision  and  control 
over  the  proceedings  of  the  inferior  courts.*' 
Section  945  of  the  Code  is  in  the  exact  words 
of  the  said  section  of  the  CJonatitotion.  As 
far  as  I  can  see,  no  distinction  is  made  either 
in  the  CJonstitution  or  the  statute  as  to  cases 
of  contempt.  *'Any  matter  of  law  or  legal  in- 
ference" are  terms  of-  most  direct  and  compre- 
hensive meaning,  and,  if  they  mean  anything, 
mean  what  they  say.  It  must  follow  that  in 
all  cases  of  contempt,  where  any  question  of 
law  is  involved,  the  defendant — ^for  such  he 
becomes  when  attached  for  contempt — ^is  en- 
titied to  an  appeal  to  this  court.  The  only 
possible  ground  upon  which  he  can  be  denied 
an  appeal  is  that  of  absolute  necessity,  and  it 
Is  clear  that  such  a  principle  can  never  extend 
beyond  the  necessity  that  alone  brought  it  into 
existence.  "Necessitas  non  habet  legem,"  or, 
as  it  is  perhaps  more  properly  stated,  *'Neoes- 
sitas  vindt  legem,"  is  a  maxim  which,  however 
beneficial  in  some  cases,  is  in  its  ultimate  tend- 
ency destructive  of  all  law,  and  therefore  should 
be  rarely  invoked.  We  are  not  partial  to  max- 
ims which  tend  to  abridge  the  liberty  of  the 
citizen,  or  to  deprive  him  of  tiie  equal  protec- 
tion of  the  law. 

I  am  aware  of  the  distinction  attempted  to  be 
made  In  some  jurisdictions  between  civil  and 
criminal  contempts,  but  I  must  confess  that 
this  classification  is  by  no  means  clear,  and  has 
not  always  been  rendered  clearer  by  the  learn- 
ing of  the  books.  Learning  is  not  always  wis- 
dom. I  am  also  aware  of  the  distinction  created 
In  this  state  between  "contempt"  and  "as  for 
contempt,"  and  the  decisions  of  this  court  that 
in  the  latter  class  of  cases  an  appeal  will  lie, 
while  it  will  not  in  the  former.  This  ruling, 
which  has  no  foundation  in  the  statute,  arises 
purely  ex  necessitate,  and  is  based  upon  the 
inherent  right  of  self-defense  attaching  to  the 
court  as  well  as  to  the  individual.  Therefore 
the  power  of  summary  punishment  can  never 
exceed  the  limits  of  the  necessity,  and,  in  deal- 
ing with  the  liberty  of  the  citizen,  this  necessity 
must  be  actual,  and  not  constructive.  The 
Individual  has  Inherent  rights  as  well  as  the 
court,  and  it  was  primarily  for  the  protection 
of  those  rights  that  courts  themselves  were 
Instituted.  The  old  Idea  that  the  hidividual 
Is  a  mere  atom  of  the  state,  having  no  rights 
except  those  that  have  been  granted  to  him 
by  the  sovereign,  has  no  application  in  this 
country.  Here  the  state  is  the  creature  of 
the  citizen,  who  holds  his  personal  rights  In- 
herentiy  and  inalienably. 

I  will  freely  admit  that  if  the  conduct  con- 
stituting the  contempt  is  anch  as  to  actually 
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obstruct  the  business  of  the  court,  as  in  Mott*s 
Case,  no  appeal  would  lie,  as  the  consequent 
delay  would  prevent  the  prompt  action  render- 
ed absolutely  necessary  for  the  protection  of 
the  court.  But  where  a  man  creates  no  dis- 
turbance whatever,  and  is  guilty  of  no  act  which 
can  be  construed  into  contempt,  beyond  a  re- 
spectful insistence  upon  a  constitutional  right, 
he  is,  in  my  opinion,  entitled  to  an  appeal,  by 
every  just  principle  of  law.  What  other  pro- 
tection can  he  have?  It  has  been  suggested 
that  he  might  obtain  a  writ  of  "habeas  corpus, 
issued  probably  by  one  member  of  this  court 
before  the  full  bench."  I  am  not  aware  of  any 
such  provision  of  law,  but,  suppose  it  were  so, 
would  it  give  him  an  adequate  remedy?  He 
would  be  compelled  to  go  to  jail  until  he  could 
reach  a  member  of  this  court,  and  remain  in 
jail  until  the  next  term  of  this  court,  if  it  were 
not  then  in  session.  Was  it  ever  .contemplated 
that  the  great  prerogative  writ  of  habeas  cor- 
pus should  be  disposed  of  in  any  such  manner? 
What  good  would  it  do  the  defendant,  if  his 
petition  were  not  heard  until  after  the  ex- 
piration of  his  term  of  imprisonment? 

So  far,  I  have  relied  upon  the  reason  of  the 
thing.  "Reason,"  says  Ck>ke,  "is  the  soul  of 
the  law.  The  reason  of  law  being  changed,  the 
law  is  also  changed."  I  think,  however,  than 
an  examination  of  the  statutes  and  the  dedsiona 
of  this  court  will  show  that  in  this  case  reason 
and  authority  point  to  the  same  conclusion. 

The  contention  of  the  state  seems  to  be  based 
entirely  upon  section  648  of  the  Code,  apparent- 
ly ignoring  section  654,  which  provides  that 
courts  ''shall  have  power  to  punish  as  for  con- 
tempt *^  *  *  (4)  all  persons  summoned  as 
witnesses  in  refusing  or  neglecting  to  obey  such 
summons  to  attend,  be  sworn  or  axiswer  as  such 
witness."  Such  refusal  comes  under  section 
648  only  when  it  is  "the  contumacious  and  unr 
lawful  refusal  to  answer  any  legal  and  proper 
interrogatory."  To  make  a  person  guilty  of 
contempt  under  that  section,  the  question  must 
be  both  legal  and  proper,  and  the  answer  both 
unlawful  and  contumacious.  Admitting 'that  the 
questions  were  all  proper,  and  the  defendant's 
refusal  to  answer  consequently  unlawful,  there 
is  no  evidence  whatever  that  such  refusal  was 
contumacious.  The  court  below  evidently  did 
not  consider  it  so,  because  it  fined  the  defend- 
ant $1.  It  is  true  that  the  provision  of  section 
650  that  "the  court  shall  cause  the  particu* 
lars  of  the  offense  to  be  specified  on  the  record" 
does  not  of  itself  give  to  the  defendant  the  right 
of  appeal,  but  it  does  give  to  this  court  the 
means  of  ascertaining  whether  or  not  the  appeal 
was  properly  taken.  It  is  evident  that  any 
refusal  of  a  witness  to  answer  must  necessarily 
be  in  the  immediate  presence  of  the  court, 
and  yet,  when  not  contumacious,  it  is  punish- 
able only  as  for  contempt,  under  section  654. 
The  refusal  of  the  witness  to  answer  did  not 
in  any  way  tend  to  disturb  the  proceedings  of 
the  court,  or  even  ncicessarily  cause  a  con- 
tinuance of  the  case,  as  the  state  might  have 
proceeded  without  his  testimony.  At  most,  it 
could  only  have  caused  such  delay  as  results 
from  any  other  appeal.  He  could  cause  the 
same  delay  by  going  to  jail  and  applying  for  a 
writ  of  habeas  corpus,  aa  suggested  in  the  con- 
tentions of  the  state,  or  he  could  cut  the  Gor- 
dian  knot  hy  failing  to  attend.  In  the  latter 
»vent  he  could  be  punished  only  as  for  contempt, 
with  the  admitted  right  of  appeal.  I  am  as- 
suming that  the  witness  unlawfully  refused  to 
answer.     If  his  refusal  had  been  lawful  and 


proper,  then  no  power  on  earth  should  compel 
him  to  answer.  In  Re  Bonner,  15X  U.  S.  242, 
259,  14  Sup.  Ot  323,  326,  38  L.  Ed.  149, 
the  Supreme  Court  of  the  United  States  has 
well  said  that  "the  law  of  our  country  takes 
care,  or  should  take  care,  that  not  the  weight 
of  a  judge's  finger  shall  fall  upon  any  one,  ex- 
cept as  specifically  authorized." 

A  brief  review  of  the  cases  relied  upon  by  the 
state,  I  think,  will  sustain  the  view  I  enter- 
tain in  this  case.  In  State  v.  Woodfin,  27  N. 
a  199,  42  Am.  Dec.  161,  State  v.  Mott,  49  N. 
O.  449,  and  Ex  parte  Summers,  27  N.  O.  149, 
the  offenses  were  committed  in  facie  curias ;  the 
two  former  being  fights,  and  the  last  a  posi- 
tive refusal,  in  contemptuous  language,  to  re- 
turn process,  after  the  direct  order  of  the 
court.  Scott  V.  Fishblate,  117  N.  C.  265,  23 
S.  E.  436,  80  L.  R.  A.  696,  was  a  dvil  action 
for  damages,  and  did  not  involve  the  right  of 
appeal.  In  the  cases  of  In  re  Daves,  81  N.  C. 
72,  In  re  D^ton,  105  N.  O.  61,  11  8.  B.  244, 
State  V.  Aiken,  113  N.  G.  651,  18  S.  E.  690, 
and  In  re  Robinson,  117  N.  G.  633,  23  S.  B. 
453,  53  Am.  St.  Rep.  596,  the  appeal  was  en- 
tertained, and  the  judgment  of  the  court  below 
was  reversed  and  set  aside.  In  re  Gtorham,  129 
N.  G.  481,  40  S.  E.  311,  the  judgment  was 
specifically  afiirmed.  In  re  Daves,  81  N.  C. 
72,  this  court  says  on  page  75:  "The  plain- 
tiff insists  that  an  appeal  does  not  lie  from 
a  judgment  imposing  a  penalty  for  contempt. 
This  is  true  as  to  that  class  of  contempts 
which  are  committed  in  the  presence  of  the 
court,  or  so  near  as  to  interfere  with  its  busi- 
ness, and  the  reasons  for  which  are  justly  set 
out  by  Nash,  G.  J.,  in  the  opinion  in  State  v. 
Mott,  49  N.  G.  449.  But  in  cases  like  the  pres- 
ent, where  the  right  to  punish  depends  upon  a 
'willful  disobedience*  of  *any  process  or  order 
lawfully  issued,'  the  lawfulness  of  the  power 
exercised  is  a  proper  subject  of  review  in  this 
court"  Why  does  not  this  decision  apply  to  the 
case  at  bar,  where  the  right  to  punish  for  con- 
tempt, under  section  648,  depends  upon  the 
"contumacious  and  unlawful"  refusal  of  the 
witness  to  answer  any  "legal  and  proper  in- 
terrogatory"? The  state  in  the  case  at  bar,  as 
the  court  has  done  in  some  other  cases,  lays 
great  stress  upon  the  reasons  given  by  Nash, 
C.  J.,  in  State  v.  Mott.  What  are  those  rea- 
sons? This  court  has  well  said  in  Walton  v. 
Gatiin,.60  N.  G.  810:  "When  the  stream  be- 
comes too  muddy  to  see  the  bottom,  the  surest 
way  to  find  truth  is  to  go  up  to  the  fountain 
head;  that  is,  'to  the  reason  and  sense  of  the 
thing.' "  In  Mott's  Gase,  Nash,  G.  J.,  speaking 
for  the  court,  says  (49  N.  G.  450):  "For  good 
reasons,  the  law  does  not  authorize  an  appeal 
in  such  cases.  To  constitute  a  contempt,  the 
act  done  must  be  In  the  presence  of  the  court, 
or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice.  From  the  nature  of  the  offense, 
it  is  difficult  to  see  how  another  judge  can  esti- 
mate the  nature  of  the  act  The  evil  requires 
prompt  action  to  its  removal.  Let  us  suppose 
a  case:  A  man  comes  into  court,  and  by  bis 
noisy  behavior  obstructs  the  business.  The 
judge  orders  him  to  be  fined  and  imprisoned  for 
the  contempt  The  delinquent  appeals  to  the 
court  above.  The  appeal,  of  course,  annuls  the 
judgment;  but  the  individual  remains  in  the 
courthouse,  and  still  continues  his  disorderly 
conduct  The  court  again  interferes  by  a 
judgment  of  fine  and  imprisonment,  and  again 
the  right  of  appeal  is  interposed,  and  so  on, 
as  long  as  the  obstinacy  and  folly  of  the  tre» 
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passer  continues,  to  the  satire  suspension  of 
the  public  business  and  In  utter  contempt  of 
the  judicial  authority/'  Do  any  of  these  rea- 
sons apply  to  the  case  at  bar?  If  not,  then 
why  should  we  follow  the  decision  in  that  case 
as  an  authority? 

We  come  now  to  a  consideration  of  the  case 
upon  its  mesitSi  and  I  find  no  difficulty  in 
arriving  at  a  conclusion.  I  do  not  see  how  the 
first  question  could  tend  to  criminate  the  wit- 
ness, and  we  might  placs  our  affirmance  of  the 
judgment  upon  his  failure  to  answer  it  alone; 
but,  as  he  was  asked  all  the  questions  at  the 
same  time,  alid  the  action  of  the  court  below 
is  founded  upon  his  refusal  to  answer  all  the 
questions,  I  deem  it  proper  to  consider  them. 
Indeed,  it  would  seem  that  the  propriety  of  the 
last  question  is  the  real  matter  sought  to  be  de- 
termined in  this  appeal.  It  certainly  presents 
ite  most  important  phase.  • 

I  think  that  all  the  questions  should  haye 
been  answered  by  the  witness,  including  the  one 
inyolving  his  own  participation,  although  it 
docs  not  appear  that  the  court  informed  him  of 
the  protection  afforded  by  the  statute  as  clearly 
he  should  have  dene. 

The  Constitution  of  this  stete,  in  section  11 
of  article  11,  provides  that  'in  all  criminal 
prosecutions  every  man  has  the  right  to  be  In- 
formed of  the  accusation  against  him,  «  •  • 
and  not  be  compelled  to  give  evidence  against 
himself."  The  scope  of  this  protection  is  ex- 
plained by  this  court  in  Smith  v.  Smith*  116 
N.  C.  886,  21  S.  E.  196,  as  follows:  '*We  think 
the  provisions  of  our  Constitution  ought  to  be 
liberally  construed,  to  preserve  personal  rights 
and  to  protect  the  citizen  against  self-incrim- 
inating evidence.  It  is  conceded  and  settled 
that  a  single  unlawful  act  of  sexual  intercourse 
is  not  a  criminal  offense,  but  the  question  pre- 
sented is,  would  the  admission  by  the  witness  of 
a  single  act  tend  to  criminate  him?  Our  opin- 
ion is  that  it  does,  and  that  the  witness  ought 
not  to  be  compelled  to  answer  the  question, 
for  the  reason  that  the  admission  may  be  the 
connecting  link  of  a  chain  of  evidence  disclos- 
ing other  facts  and  other  circumstences  leading 
to  dear  proof  of  a  crime  which  would  not  have 
been  known  without  the  admission.  The  usual 
reply  is  that  his  admission  cannot  be  used 
against  him  in  any  future  prosecution,  and  that 
he  is  therefore  protected.  This  fails  to  reach 
the  mark,  for,  although  it  cannot  be  used  against 
the  witness,  it  may  be  the  means,  the  link,  by 
which  other  sufficient  evidence  has  been  dis- 
covered, which  could  not  have  been  done  with- 
out the  admission.  No  one  knows  what  facts 
and  secrete  are  locked  up  in  the  bosom  of  a  wit- 
ness, and  we  think  the  true  intent  of  the  Con- 
stitution is  that  the  witness  shall  not  be  com- 
pelled to  disclose  anything  that  may  lead  to 
criminal  conduct,  without  absolute  protection 
against  future  prosecution.** 

Section  1354  of  the  Code  provides  that! 
"Nothing  in  this  chapter,  except  as  provided  in 
the  preceding  section,  •  •  *  shall  render 
any  person  compellable  to  answer  any  question 
tending  to  criminate  himself."  Section  1863 
has  no  bearing  upon  the  question  before  us. 
Hcmce  it  follows  that,  were  it  not  for  section 
1215  of  the  Code»  the  fourth  question,  and  per- 
haps the  second  and  third,  would  be  incompetent 
under  the  laws  as  well  as  the.  Constitution  of 
this  stete.  Section  1215  is  as  follows:  "No 
person  shall  be  excused,  on  any  prosecution, 
from  testifying  tuuching  any  unlawful  gaming 
done  by  himself  or  others;   but  no  discovery. 


made  by  the  witness  upon  such  examination, 
shall  be  used- against  him,  in  any  penal  or  crim- 
inal prosecution,  and  he  shall  be  altogether  par- 
doned of  the  offense  so  done,  or  participated  in 
by  him.*'  The  constitutionality  of  this  section 
depends  upon  whether  it  gives  to  the  witness 
the  full  measure  of  his  constitutional  protec- 
tion. Ite  wording  is  not  the  best  that  might 
be  selected  to  express  ite  legal  effect ;  but  I 
think  that  it  is  sufficiently  clear  to  justify  our 
conclusion  that  it  protecte  the  witness  from  any 
prosecution  or  molestation  of  any  kind  on  ac- 
count of  any  offense  concerning  which  he  may 
be  required  to  testify.  Anything  less  than  this 
would  fail  to  give  him  adequate  protection,  and 
hence  would  fail  to  meet  the  constitutional  re- 
quirement. 

Whether  the  Legislature  could  grant  par- 
dons in  analogy  to  the  English  Parliament  is 
not  before  us,  but  there  can  be  no  doubt  of  ite 
authority  to  pass  acte  of  amnesty  relating  to 
certein  classes  of  offenses.  This  power  reste 
equally  in  reason  and  authority,  ite  exerdse 
being  occasionally  demanded  by  dominating  ne- 
cessities of  public  policy.  This  is  clearly  rec- 
ognized in  the  cases  of  Stete  v.  Blalock,  61  N. 
C.  242,  and  State  v.  Keith,  63  N.  C.  140.  The 
latter  case,  holding  that  an  act  of  amnesty  was 
not -only  valid,  but  created  a  vested  right  of 
immunity,  which  could  not  be  repealed  even  by 
a  constitutional  convention,  was  decided  in  1869 
by  a  court  all  of  whose  members  had  been  elect- 
ed at  the  same  election  at  i^ich  the  Constitu- 
tion iteelf  was  adopted,  and  one  of  whose  jus* 
tices  was  a  distinguished  member  of  the  conven- 
tion which  framed  the  Constitution.  If  the 
of^cited  principle  of  contemporaneous  construc- 
tion has  any  force,  it  is  peculiarly  applicable 
to  that  case,  in  which  occurs -the  celebrated  sen- 
tence: '*These  great  principles  are  insepara- 
ble from  American  government  and  follow  the 
American  fiag."  See,  also,  Stete  Vv  Morgan. 
133  N.  O.  748,  45  S.  E.  1083. 

It  has  been  repeatedly  held  that  the  fifth 
amendment  to  the  federal  Constitution  is  a  re- 
striction only  upon  the  power  of  the  United 
States,  and  nbt^upon  that  of  the  states,  but  ite 
provisions  in  this  respect  are  so  nearly  identical 
with  those  of  our  own  Constitution  that  the  de< 
cisions  thereon  may  well  be  cited  in  analogy 
The  said  amendment  provides  that  "no  person 
*  *  *  shall  be  compelled  in  any  criminal  case 
to  be  a  witness  against  himself."  Ite  scope  was 
stated  by  Chief  Justice  Marshall,  when  presid- 
ing at  the  trial  of  Aaron  Burr,  as  follows: 
*'Many  links,"  he  says,  *'f  requently  compose  that 
chain  of  testimony  which  is  necessary  to  con- 
vict an  individual  of  crime.  It  appears  to 
t^e  court  to  be  the  true  sense  of  the  rule  that  no 
witness  is  compellable  to  furnish  any  one  of 
them  against  himself.  It  is  certainly  not  only 
a  possible,  but  a  probable,-  case,  that  a  witness, 
by  disclosing  a  single  fact,  may  complete  the 
testimony  against  himself,  and,  to  every  effect- 
ual purpose,  accuse  himself  as  entirely  as  he 
would  by  stoting  every  circumstance  which 
would  be  required  for  his  conviction.  The  fact 
of  iteelf  would  be  unavailing^  but  all  other  facte, 
without  it,  would  be  insufficient  While  that  re- 
mains concealed  in  his  own  bosom  he  is  safe, 
but  draw  it  from  thence,  and  he  is  exposed  to  a 
prosecution.  The  rule  which  declares  that  no 
man  is  compellable  to  accuse  himself  would  most 
obviously  be  infringed  by  compelling  a  witness 
to  disclose  a  fact  of  this  description." 

The  question  as  to  how  far  Congress  may  de- 
prive a  witness  of  his  constitutional  privilege 
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ot  refusiDg  to  testify,  by  protecting  him  from 
the  consequences  of  his  testimony,  has  been  ful- 
ly and  elaborately  discussed  by  the  Supreme 
Court  in  several  cases,  and  especially  in  Boyd 
V.  U.  S.,  116  U.  S.  616.  6  Sup.  OL  624,  29  L. 
Ed.  746;  Counselman  v.  Hitchcock,  142  U.  S. 
547,  12  Sup.  Ct  195,  36  L.  Ed.  1110;  and 
Brown  v.  Walker.  161  U.  S.  591,  16  Sup.  Ct 
644,  40  L.  Ed.  819.  Section  860  of  the  Re- 
vised Statutes  [U.  S.  Comp.  St.  1901,  p.  661], 
taken  from  the  act  of  February  25,  1868,  c  13, 
15  Stat  37.  was  as  follows:  "No  pleading  of 
a  party,  nor  any  discovery  or  evidence  obtained 
from  a  party  or  witness  by  means  of  a  judicial 
proceeding  in  this  or  any  foreign  country,  shall 
be  given  in  evidence,  or  in  any  manner  used 
against  him  or  his  property  or  estate,  in  any 
court  of  the  United  States,  in  any  criminal  pro- 
ceeding, or  for  the  enforcement  of  any  penalty 
or  forfeiture."  In  Counselman's  Case  the  court 
held  that  the  witness  could  not  be  compelled  to 
testify,  because  the  protection  afforded  by  the 
statute  was  not  equivalent  to  that  of  the  Con- 
stitution. It  says  on  page  585,  142  U.  S.,  page 
206,  12  Sup.  Ct,  35  L.  Ed.  1110:  "We  are 
clearly  of  opinion  that  no  statute  which  leaves 
the  party  or  witness  subject  to  prosecution  after 
he  answers  the  criminating  question  put  to  him 
can  have  the  effect  of  supplanting  the  privilege 
conferred  by  the  Constitution  of  the  United 
States.  Section  860  of  the  Revised  Statutes 
does  not  supply  a  complete  protection  from  all 
the  perils  against  which  the  constitutional  pro- 
hibition was  designed  to  guard,  and  is  not  a  full 
substitute  for  that  prohibition.  In  view  of  the 
constitutional  provision,  a  statutory  enactment, 
to  be  valid,  must  afford  absolute  immunity 
against  future  prosecution  for  the  offense  to 
which  the  question  relates.  In  this  respect, 
we  give  our  assent  rather  to  the  doctrine  of 
Emery's  Case,  in  Massachusetts,  than  to  that 
of  People  y.  Kelley,  in  New  York ;  and  we  con- 
sider that  the  ruling  of  this  court  in  Boyd  v. 
United  States,  supra,  supports  the  view  we  take. 
Section  860,  moreover,  affords  no  protection 
against  that  use  of  compelled  testimony,  which 
consists  in  gaining  therefrom  a  knowledge  of 
the  details  of  a  crime,  and  of  sources  of  infor- 
mation which  may  supply  other  means  of  con- 
victing the  witness  or  party."  In  view  of  this 
decision.  Congress  passed  the  act  of  February 
11,  1893,  c.  83,  27  Stot  443  [U.  S.  Comp.  St 
1901,  p.  8173].  It  was  held  in  Brown  v. 
Walker,  161  U.  8.  591,  16  Sup.  Ct  644,  40 
L.  Ed.  819,  that  the  act  deprived  the  witness 
of  his  constitutional  right  to  refuse  to  answer, 
inasmuch  as  it  afforded  absolute  immunity 
against  prosecution,  federal  or  state,  for  the 
offense  to  which  the  question  related.  It  is 
interesting  to  note  that  this  case  was  decided 
by  a  bare  majority  of  the  court;  Justices 
Field.  Shiras,  Gray,  and  White  dissenting  on 
the  ground  of  the  absolute  sanctity  of  the  con- 
stitutional provision.  While  I  am  deeply  im- 
pressed with  the  force  of  the  dissenting  opinions 
in  that  case  I  feel  compelled  to  hold,  on  grounds 
of  the  highest  public  policy,  that  the  witness 
may  be  required  to  testify  where  the  statute 
affords  him  in  fact,  as  well  as  in  theory,  ab- 
solute immunity  from  prosecution  or  molesta- 
tion of  any  kind  on  account  of  all  transactions 
referred  to  in  his  involuntary  testimony.  At  the 
same  time,  I  feel  the  full  responsibility  of  hold- 
ing that  in  any  case  constitutional  provisions 
securing  the  rights  and  liberties  of  the  citizen 
ean  be  changed  or  modified  by  legislative  enact- 
ment   I  realise  th»  danger  pointed  out  by  the 


Supreme  Court  of  the  United  States  in  Boyd  v. 
U.  S.,  116  U.  S.  616.  634,  6  Sup,  Ct  524,  29 
L.  Ed.  746.  where  it  says:  "It  may  be  that 
it  is  the  obnoxious  thing  in  its  mildest  and  least 
repulsive  form,  but  illegitimate  and  unconstitn- 
tional  practices  get  their  first  footing  in  that 
way,  namely,  by  silent  approaches  and  slight 
deviations  from  legal  modes  of  procedure.  This 
can  only  be  obviated  by  adhering  to  the  rule 
that  constitutional  provisions  for  the  security 
of  person  and  property  should  be  liberally  con- 
strued. A  close  and  literal  construction  deprives 
them  of  half  their  efScacy,  and  leads  to  gradual 
depreciation  of  the  right  as  if  it  consisted 
more  in  sound  than  in  substance.  It  is  the 
duty  of  courts  to  be  watchful  for  the  constitu- 
tional rights  of  the  citizen,  and  against  any 
stealthy  encroachments  thereon.  Their  motto 
should  be,  *Obsta  principiis.* " 

The  above  opinion,  written  tentatively  before 
the  opinion  of  the  court  assumed  its  present 
shape,  is  now  filed  as  an  expression  of  my  in- 
dividual views.  Speaking  for  myself,  it  is  per- 
haps proper  to  add  that  my  views  of  the  pro- 
tection afforded  by  article  1,  t  11.  of  the  Con- 
stitution of  this  state,  are  somewhat  broader 
than  those  generally  adopted  by  the  courts^ 
though  held  by  some  distinguished  jurists.  1 
believe  there  is  something  dearer  to  the  human 
heart  than  the  mere  money  involved  in  a 
fine,  something  more  terrible  .even  than  going 
to  jail.  To  compel  a  man  to  reveal  the  inner- 
most secrets  of  his  life,  that  would  destroy  his 
reputation,  render  him  infamous  in  the  eyes  of 
his  fellow  men,  or  tend  to  break  up  a  happy 
home,  might  inflict  suffering  upon  the  innocent,, 
as  well  as  the  guilty,  equal  to  any  punishment 
known  to  the  law.  Tears  shed  by  a  faithful 
wife  over  a  dishonored  bed  are  bitterer  than 
those  over  an  honored  grave.  Among  the  great 
jurists  who  have  expressed  similar  views  I 
will  quote  but  one  extract  from  the  dissenting 
opinion  of  Justice  Field  in  Brown  t.  Walker,. 
161  U.  S.  591,  16  Sup.  Ct  644,  40  L.  Ed.  819.. 
where  he  says,  on  page  631, 161  U.  S.,  page  653. 
16  Sup.  Ct,  40  li.  Ed.  819:  ^The  amendment 
also  protects  him  from  all  compulsory  testi- 
mony which  would  expose  him  to  infamy  and 
disgrace,  though  the  facts  disclosed  might  not 
lead  to  a  criminal  prosecution.  It  is  contend- 
ed, indeed,  that  it  was  not  the  object  of  the  con- 
stitutional safeguard  to  protect  the  witness 
against  infamy  and  disgrace.  It  is  urged  that 
its  sole  purpose  was  to  protect  him  against  in- 
criminating testimony  with  reference  to  the 
offense  under  prosecution.  But  I  do  not  agrea 
that  such  limited  protection  was  all  that  i^aa 
secured.  As  stated  by  counsel  of  the  appel- 
lant: *It  is  entirely  possible,  and  certainly 
not  impossible,  that  the  framers  of  the  Con- 
stitution reasoned  that  in  bestowing  upon  wit- 
nesses in  criminal  cases  the  privilege  of  silence 
when  in  danger  of  self-'incrimination,  they 
would  at  the  same  time  save  him  in  all  such 
cases  from  the  shame  and  infamy  of  confessing^ 
disgraceful  crimes,  and  thus  preserve  to  him 
some  measure  of  self-respect'  ♦  •  •  It  is 
true,  as  counsel  observes,  that  'both  the  safe- 
guard of  the  Constitution  and  the  common-law 
rule  spring  alike  from  that  sentiment  of  per- 
sonal respect  liberty,  independence,  and  dig- 
nity which  has  inhabited  the  breasts  of  English- 
speaking  peoples  fop>centuries,  and  to  save  which 
they  have  always  been  ready  to  sacrifice  many 
governmental  facilities  and  convenlmces.  In 
scarcely  anything  has  that  s^itiment  been  more 
manifest  than  in  the  abhorrence  felt  at  the  legal. 
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oompalsion  upon  witneflses  to  make  confessioiiB 
wbidi  must  cover  the  witness  with  lasting 
shame,  and  leave  him  degraded  both  in  his  own 
eyes  and  those  of  others.  What  can  be  more 
abhorrent  •  ♦  •  than  to  compel  a  man  who 
has  fought  his  way  from  obscurity  to  dignity 
and  honor  to  reveal  crimes  of  which  he  had  re- 
pented and  of  which  the  world  was  in  ignp- 
rance.' "  In  the  case  at  bar  none  of  the  ques- 
tions tend  to  subject  the  witness  to  infamy  or 
disgrace.  However  dangerous  in  its  tendencies 
and  demoralizing  in  its  results,  gaming  is  not 
generally  regarded  as  disgraceful  in  this  state. 
I  do  not  intend  by  this  statement  to  justify 
gambling  in  the  slightest  degree,  but  my  duty 
to  the  defendant  requires  me  to  state  facts  as 
they  are,  no  matter  how  abhorrent  to  my  per- 
sonal sense  of  moral  obligation. 

I  must  confess  some  hesitation  in  conceding 
that  the  doctrine  of  statutory  substitution  can 
ever  apply  to  constitutional  guaranties,  and  I 
am  induced  to  do  so  in  this  case  only  upon 
controlling  principles  of  public  policy,  and  up- 
on the  assurance  that  absolute  immunity  is 
guarantied  to  the  witness.  It  is  significant  that 
the  case  of  Brown  v.  Walker  was  decided  by  a 
bare  majority  of  the  court;  Justices  Field, 
8hiras,  Gray,  and  White  dissenting  in  most  vig- 
orous terms,  on  the  ground  that  no  statute 
requiring  the  witness  to  testify  could  be,  legally 
or  in  fact,  the  full  equivalent  of  the  constitu- 
tional protection  of  absolute  silence.  Justice 
Field  says,  on  page  630,  161  U.  S.,  page  652,  16 
Sup.  Ct.,  40  L.  Ed.  819:  'The  constitutional 
amendment  contemplates  that  the  witness  shall 
be  shielded  from  prosecution  by  reason  of  any 
expressions  forced  from  him  whilst  he  was  a 
witness  in  a  criminal  case.  It  was  intended 
that  against  such  attempted  enforcement  he 
might  invoke,  if  desired,  and  obtain,  the  shield 
of  absolute  silence.  No  different  protection*^ 
from  that  afforded  by  the  amendment  can  be 
substituted  iii  place  of  it.  The  force  and  ex- 
tent  of  the  constitutional  guaranty  are  in  no 
respect  to  be  weakened  or  modified,  and  the  like 
consideration  may  be  urged  with  reference  to 
all  the  clauses  and  provisions  of  the  Constitu- 
tion designed  for  the  peace  and  security  of  the 
citizen  in  the  enjoyment  of  rights  or  privileges 
which  the  Constitution  intended  to  grant  and 
protect.  No  phrases  or  words  of  any  provi- 
sion securing  such  rights  or  privileges  to  the 
citizen  in  the  Constitution  are  to  be  qualified, 
limited,  or  frittered  away.  All  are  to  be  con- 
strued liberally,  that  they  may  have  the  widest 
and  most  ample  effect.  No  compromise  of 
phrases  can  be  made  by  which  one  of  leas 
sweeping  character  and  less  protective  force  in 
its  influences  can  be  substituted  for  any  of 
them.  The  citizen  cannot  be  denied  the  pro^ 
tection  of  absolute  silence  which  he  may  in- 
voke, not  only  with  reference  to  the  offense 
charged,  but  with  respect  to  any  act  of  crim- 
inality which  may  be  suggested."  Justice 
Shiras,  with  the  concurrence  of  Justices  Gray 
and  White,  says,  on  page  610,  161  U.  S.,  page 
656.  16  Sup.  Ct.,  40  L.  Ed.  819:  "It  is  too 
obvious  to  require  argument  that,  when  the  peo- 
ple of  the  United  States,  in  the  fifth  amend- 
ment to  the  Constitution,  declared  that  no  per- 
son should  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself,  it  was  their  inten- 
tion, not  merely  that  every  person  should  have 
such  immunity,  but  that  his  right  thereto  should 
not  be  divested  or  impaired  by  any  act  of  Con- 
gress." Again  the  same  Justices  say,  on  page 
C2I,  161  U.  S.,  page  660.  16  Sup.  Gt,  40  L.  Ed. 


819:  **Ab  already  said,  the  very  fact  that  the 
founders  of  our  institutions,  by  making  the  im- 
munity an  express  provision  of  the  Constitu- 
tion, disclosed  an  intention  to  protect  it  from 
legislative  attack,  creates  a  presumption  against 
any  act  professing  to  dispense  with  the  con- 
stitutional privilege."  Again  they  say,  on  page 
627,  161  U.  6.,  page  662,  16  Sup.  Ct,  40  L. 
E3d.  819 :  "If,  indeed,  experience  has  shown,  or 
shall  show,  that  one  or  more  of  the  provisions 
of  the  Constitution  has  become  unsuited  to  af- 
fairs as  they  now  exist,  and  unduly  fettered  the 
courts  in  the  enforcement  of  useful  laws,  the 
remedy  must  be  found  in  the  right  of  the  nation 
to  amend  the  fundamental  law,  and  not  in  ap- 
peals to  the  courts  to  substitute  for  a  consti- 
tutional guaranty  the  doubtful  and  uncertain 
provisions  of  an  experimental  statute.  It  is  cer- 
tainly speaking  within  bounds  to  say  that  the 
effect  of  the  provision  in  question,  as  a  protec- 
tion to  the  witness,  is  purely  conjectural.  No 
court  can  foresee  all  the  results  and  conse- 
quences that  may  follow  from  enforcing  this- 
law  in  any  given  case.  It  is  quite  certain  Uiat 
the  witness  is  compelled  to'  testify  against  him- 
self. Can  any  court  be  certain  that  a  sure 
and  sufiScient  substitute  for  the  constitutional 
immunity  has  been  supplied  by  this  act;  and, 
if  there  be  room  for  reasonable  doubt.  Is  not 
the  conclusion  an  obvious  and  necessary  one?" 
They  conclude  by  saying,  on  page  628,  161  U. 
S.,  page  668,  16  Sup.  Ct.,  40  L.  Ed.  819 :  "But 
surely  no  apology  for  the  Constitution  as  it  ex- 
ists is  called  for.  The  task  of  the  courts  is  per- 
formed if  the  Constitution  is  sustained  in  its 
entirety,  in  its  letter  and  spirit" 

I  am  deeply  impressed  with  the  meaning  of 
those  words,  and  whenever  I  give  my  assent  to 
any  statutory  substitution  it  is  only  upon  the 
condition  that  it  gives  to  the  witness  an  equal 
protection,  which  is  always  completely  within 
his  reach. 

WALKER,  J.  (concurring).  The  correctness 
of  the  views  expressed  in  the  opinion  of  the 
court,  as  written  by  the  Chief  Justice,  has  been 
demonstrated  both  by  principle  and  authority. 
The  question  as  to  the  respondent's  right  of  ap- 
peal is  not  presented  on  this  record.  It  appears 
to  me,  after  careful  consideration  of  the  facts 
as  thev  are  shown  in  the  transcript,  that  the 
case  was  brought  here  only  for  the  purpose  of 
having  construed  the  statute  (Code,  ^  1216), 
which  provides  as  follows :  "No  person  shall  be 
excused,  on  any  prosecution,  from  testifying 
touching  any  unlawful  gaming  done  by  himself 
or  others;  but  no  discovery,  made  by  the  wit- 
ness upon  such  examination,  shall  be  used 
against  him,  in  any  penal  or  criminal  prosecu- 
tion, and  he  shall  be  altogether  pardoned  of  the 
offense  so  done,  or  participated  in  by  him." 
While  the  judge  finds  that  the  witness  was  "con- 
tumacious" in  refusing  to  answer,  it  is  evident 
that  he  did  not  intend  to  use  that  word  in  the 
sense  that  the  witness  was  actually  disrespect- 
ful to  the  court,  and  refused  obstinately  and 
perversely  or  without  any  reason  to  answer  the 
question,  after  the  law  had  been  fully  explained 
and  made  clear  to  him.  There  appears  to  have 
been  some  doubt  entertained  in  the  court  below 
as  to  the  true  construction  of  the  statute,  and 
the  formal  finding  of  facts  was  made  in  order  to 
obtain  the  opinion  of  this  court  as  to  the  law, 
and  to  have  a  final  and  authoritative  interpreta- 
tion of  section  1215  of  the  Code,  so  that  there 
may  be  no  doubt  in  the  future  as  to  whether  or 
not  a  witness  is  fully  protected  in  answering  any 
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qoestlon  which  would  otherwise  tend  to  crim- 
inate him.  This  condiision  is  justified  not  only 
by  the  manner  in  which  the  finding  is  stated,  but 
by  the  fact  that  only  a  nominal  fine — $1 — ^was 
imposed  upon  the  witness.  In  view  of  this  state 
of  the  record,  it  seems  very  clear  that  the  ques- 
tion as  to  the  witness*  right  of  appeal  from  the 
judge's  order  is  not  presented.  In  regard  to  con- 
tempts, it  is  provided  by  Code,  c  14,  8  648  (6), 
that  the  contumacious  and  unlawful  refusal  of 
any  person  to  answer  any  legal  and  proper  in- 
terrogat<Mry  shall  subject  him  to  punishment 
"for  contempt,"  and  not  "as  for  contempt" ;  and 
the  proceeding  by  which  the  facts  are  ascertain- 
ed, and  the  particulars  of  the  offense  specified 
and  spread  upon  the  record,  and  the  punish- 
ment 18  imposed,  "may  be  summary,"  when  the 
alleged  contempt  is  committed  "in  the  Im* 
mediate  view  and  presence  of  the  court."  By 
Code,  $  654  <4),  it  is  provided  that  any  person 
summoned  as  a  witness,  and  refusing  to  attend 
or  to  be  sworn  or  to  answer  as  such  witnesa, 
may  be  attached  and  punished  "as  for  con- 
tempt" The  different  phraseology  of  the  two 
sections  upon  the  same  subject-matter  raises  an 
important  and  interesting  question  as  to  the 
rif^t  of  appeal.  It  will  be  observed  that  sec- 
tion 660  provides  that  the  court  "may"  punish 
summarily  when  the  contempt  is  committed  in 
its  immediate  view  and  presence,  not  that  it 
"shall"  do  so;  and  when  it  does  decide,  under 
the  circumstances  of  the  particular  case,  that 
summary  punishment  shall  be  imposed,  it  is  re- 
quired to  find  the  facts  and  "specify  them  on  its 
record,"  but  the  requirement  does  not  of  itself 
give  the  right  to  have  the  judgment  of  the  court 
reviewed  by  appeal  or  certiorari.  State  v.  Mott, 
49  N.  O.  449.  We  are  not  now  privileged  to 
express  an  opinion  as  to  how  far,  if  at  all,  the 
principle  of  that  case  should  control  in  this. 
Whether,  if  there  is  any  method  of  review, 
it  is  by  appeal,  certiorari,  or  habeas  corpus, 
is  not,  it  seems  to  me,  before  us  for  decision; 
and,  when  the  question  is  properly  presented, 
the  solution  of  it  will  be  attended  with  some 
difficulty,  as  the  language  of  the  two  sections  of 
the  Code  to  which  reference  has  been  made  is 
not  altogether  free  from  ambiguity.  As  the 
question  of  the  right  of  appeal  is  not,  there- 
fore, free  from  doubt,  and  is  one  fit  for  careful 
and  serious  consideration,  it  is  well  not  to  an- 
ticipate a  decision  of  it  by  the  slightest  intima- 
tion as  to  the  answer  that  it  should  receive.  It 
is  not  only  Important,  but  it  is  expressly  requir- 
ed by  the  statute,  that  the  court  should  "spec- 
ify" the  facts  and  particulars  of  the  offense  on 
the  record;  and  then  the  reviewing  tribunal,  if 
the  decision  of  the  court  is  reviewable,  may  for 
itself  decide  whether  a  contempt  has  been  com- 
mitted. 

In  this  connection  the  language  of  the  court 
in  Ex  parte  Summers,  27  N.  C.  149,  may  be 
pertinent  Since  that  decision  was  made,  the 
law  has  been  amended  so  as  to  require  the  facts 
to  be  stated  on  the  record.  The  court  in  that 
case  said :  "It  befits  every  court  which  has  a 
proper  tenderness  for  the  rights  of  the  citizen, 
and  a  due  respect  to  its  own  character,  to  state 
facts  explicitly,  not  suppressing  those  on  which 
the  person  might  be  entitled  to  be  discharged, 
more  than  it  would  insert  others,  which  did  not 
exist,  for  the  sake  of  justifying  the  commitment. 
A  court  which  knows  its  duty,  and  is  not  con- 
scious of  violating  it.  will  ever  be  desirous  of 
putting  upon  the  record  or  in  its  process  the 
truth  of  the  case,  especially  as  thereby  a  higher 
court  may  be  able  to  enlarge  a  citizen  illegally 
committed  or  fined.  But  if  the  commitment  or 
fine  be  in  a  general  form  for  a  contempt,  all 
other  courts  are  bound  by  it,  and  the  party  can 
only  free  himself  by  purging  the  contempt  be- 
fore the  court  that  has  adjudged  it."  And 
again,  'referring  to  the  appeal  which  the  re- 


spondent had  taken  in  that  case,  the  court  says  • 
*03nt  in  truth  this  is  not,  we  think,  the  prop& 
method  of  contesting  the  propriety  or  lawfulness 
of  tills  order,  if  there  be  any  such  method. 
From  the  very  nature  of  contempts,  and  in  or- 
der that  the  punishment  may  be  efficacious,  the 
punishment  must  be  immediate  and  peremp- 
tory, and  not  subject  to  suspension  by  appeal  at 
th^  mere  will  of  the  offender,  nor  by  any  pro- 
ceeding in  the  nature  of  an  appeal.  Suppose 
one  to  come  into  court  and  abuse  the  judge  on 
the  bench.  Or  suppose  a  sheriff  with  a  writ  in 
his  hand,  in  the  presence  of  the  court,  positively 
refuses  to  return  it,  so  that  the  party's  action 
will  be  discontinued.  What  would  sentences 
for  these  contempts  be  worth  if  tlie  culprit  could 
supersede  them  by  appeal,  certiorari,  or  writ  of 
error?  Manifestly,  nothing,  and  the  authority 
of  the  court  would  really  be  contemptible  if  it 
could  be  thus  eluded  and  prostrated.  There  is 
no  instance,  therefore,  of  the  re-examination  of 
an  order  committing  or  fining  a  person  for  a 
contempt,  with  the  view  of  hearing  the  evidence 
and  trying  the  question  de  novo,  nor  directly 
to  reverse  or  quash  an  order  of  commitment,  or 
imposing  a  fine  for  an  intrinsic  insufficiency. 
If  there  be  such  insufficiency  upon  the  face  of 
the  order,  the  party  has  his  remedy  by  habeas 
corpus,  and  by  action  against  those  who  act  on 
the  order,  either  against  his  person  or  property.'* 
The  same  may  be  said  of  Summers'  Case  as 
was  said  of  State  v.  Mott,  supra.  Whether  its 
principle  should  apply  to  a  state  of  facts  such 
as  is  disclosed  in  this  record  must  be  left  for 
the  present,  at  least,  as  an  open  question,  for 
the  reasons  we  have  already  given. 

In  the  present  case  the  facts  are  not  fully 
stated,  and  it  is  not  shown  what  was  the  man- 
ner or  demeanor  of  the  witness ;  and  this  omis- 
sion was  proper,  for  it  sufficiently  appears 
that  nothing  more  was  put  upon  the  record  be- 
cause it  was  the  purpose  to  present  the  single 
question  as  to  the  meaning  of  section  1215  of 
^the  Code.  A  similar  question  was  before  this 
court  for  its  consideration  in  La  Fontaine  v. 
Underwriters'  Association,  83  N.  O.  132,  in 
which  the  court  construed  section  488  (5)  of  the 
Code;  the  provision  of  that  section  in  regard 
to  exemption  from  prosecution  being  much  less 
broad  and  comprehensive  in  affording  protection 
to  the  witness  than  is  the  provision  of  section 
1215.  It  is  as  follows:  "But  his  [the  wit- 
ness'] answer  shall  not  be  used  as  evidence 
against  him  in  any  criminal  proceeding  or  pros- 
ecution," This  was  held  in  that  case  to  be  a 
sufficient  exemption  from  criminal  liability,  and 
exposed  the  witness  to  punishment  for  con- 
tempt if  he  refused  to  answer  any  proper  and 
legal  question  upon  the  ground  that  it  would 
tend  to  convict  him  of  a  criminal  offense. 
There  was  a  full  discussion  In  that  case  of  the 
question  whether  the  answer  of  the  witness, 
while  not  tending  directly  to  criminate  him, 
might  not  furnish  a  clew  which  would  lead  to 
the  discovery  of  evidence  against  him,  or  sup- 
ply one  link  in  the  chain,  so  that  it  would,  in 
connection  with  other  facts,  have  that  tendency, 
or  whether  it  would  not  disclose  some  fact 
which,  though  not  in  itself  any  evidence  of  guilt, 
or  even  a  circumstance  tending  to  show  guilt, 
might  disclose  other  facts  and  circumstances 
which  would  form  a  complete  chain,  and  lead 
to  his  conviction.  The  court  reached  the  con- 
clusion, after  a  consideration  of  tills  view  of 
the  matter,  that  the  testimony  of  the  witness 
cannot  be  used  directly  or  indirectly,  either  in 
the  pending  proceeding  or  in  any  other  prosecu- 
tion, and  that  if  any  evidence  attempted  to  be 
used  in  any  such  proceeding  against  the  witness 
can  be  traced  to  a  statement  made  by  him  while 
on  the  stand,  as  the  cause  which  led  to  its  dis- 
covery, the  witness  will  be  protected,  and  can 
plead  or  otherwise  avail  himself  of  the  fact  id 
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bar  of  tbe  prosecution.    We  all  agree,  as  I  an- 
demtand,  that  the  first  three  questione  did  not 
tend  to  criminate  the  witness,  and  he  was  bound 
to  answer  them.    The  ground  taken  by  the  re- 
spondent, that  those  who  participated   in  the 
game,  and  whose  names  he  would  disclose  If  he 
answered  the  questions,  might  in  their  turn  give 
evidence  against  him,  has  been  held  to  be  un- 
tenable;   the  doctrine  being  grounded  more  on 
the  fear  of  retaliation  than  on  any  sound  prin- 
ciple of  law.    Ward  y.  State,  2  Mo.  120,  22  Am. 
Dec  449;    La  Fontaine  ▼.  Underwriters,  su- 
pra.    The  fourth  question  tended  to  criminate 
the   witness,  but  he  was   fully  protected  and 
pardoned  by  the  statute,  "and  his  constitutional 
right,  therefore,  to  give  evidence  against  him- 
self, was  maintained  intacft"    La  Fontaine  t* 
Underwriters,  supra.    The  clause  of  the  Ooostl- 
tution  (article  3,  §  6)  which  confers  power  on 
the  Qovemor  to  pardon  persons  convicted  of 
criminal  offenses  does  not  seem  to  have  been  in- 
tended as  an  exclusive  grant  of  such  power,  and 
the  Legislature  may  ezerdse  the  right  of  pardon 
in  the  form   in  which  it  is  authorized  to  do 
so  by  the  statute  under  consideration.     This 
court   has   decided   that   the   Legislature   may 
grant  amnesty  (State  v.  Blalock,  61  N.  a  242), 
which  has  been  defined  to  be  "a  sovereign  act  of 
pardon   and  forgetfulness   for  past  acts  of  a 
criminal  nature"  (Black's  Law  Diet,  p.  68).    It 
is  at  least  coextensive  in  its  meaning  with  the 
word  *'pardon/'  so  far  as  its  effect  is  concerned, 
because  it  effaces  or  wipes  out  the  offense  which 
has  been  committed;    "the  difference  between 
the  two  being  that  a  pardon  is  granted  to  one 
who  is  certainly  guilty,  sometimes  before,  but 
usually  after,  conviction,  and  the  court  takes  no 
notice  of  it  unless  pleaded  or  in  some  way  claim- 
ed by  the  person  pardoned,  and  it  is  usually 
granted  by  the  crown  or  by  the  executive;   but 
amnesty  is  extended  to  those  who  may  be  guilty, 
and  is  usually  granted  by  Parliament  or  the 
liCgislature,  and  to  whole  classes  before  trial. 
Amnesty  is  an  abolition  or  oblivion  of  the  of- 
fense.    Pardon   is  its  forgiveness.'*     State  v. 
Blalock,  supra.    In  that  case  this  court  virtual- 
ly held  that  the  Legislature  can  pardon  an  of- 
fense, and  it  certainly  must  have  the  power  to 
do  80  when  that  power  is  exercised  In  further- 
ance of  the  prosecution  of  crimes  and  of  the 
detection    and    punishment   of   criminals.     As 
soon  as  the  witness  testifies  in  a  case  which 
brings  him  within  the  protection  of  the  statute, 
he  is  at  once  pardoned  of  his  own  offense,  the 
same  as  if  it  had  never  been  committed,  and  he 
is  In  no  danger  of  being  prejudiced  by  any  self- 
crimination.     Even   when   the   witness   is  not 
protected  by   the  statute,  the  <^estion  which 
tends  to  criminate  him  is  not  for  that  reason 
incompetent     The  right  to  refuse  to  answer 
any  such  question  is  a  personal  privilege  of  the 
witness,  and.  If  he  voluntarily  relinquishes  the 
privilege  and  chooses  to  answer,  no  party  to 
the  suit  can  oomplajn.    State  v.  Allen,  1(^  N. 
0.  805,  11  S.  K.  1016;    Boyer  v.  Teague,  106 
N.  0.  576,  11  S.  E.  830;   State  v.  Morgan,  133 
N.  0.  743,  45  S.  E.  1033.    It  has  also  been  ruled 
to  be  a  question  of  law  for  the  judge  to  decide 
whe^er  the  testimony  of  the  witness  may  crim- 
inate him.    If  in  no  possible  view  it  can  have 
that  tendency,  the  court  decides  the  question  as 
one  of  law ;  but  If  it  may  subject  him  to  prose- 
cution, depending  upon  the  answer  he  gives  to 
the  question,  it  has  been  said  that  the  witness 
has  the  right  to  decide  whether  it  will  or  not. 
For  example,  when  the  question  calls  simply 
for  an  affirmative  or  negative  response^  the  wit- 


ness must  be  the  judge,  for  he  only  knows  what 
the  answer  will  be— whether  "Yes"  or  "No"— 
but  it  is  manifestly  the  duty  of  the  court  to  in- 
form him  as  to  his  rights  and  his  privilege,  and 
to  instruct  him  as  to  how  he  may  claim  and 
exercise  the  same.  When,  however,  he  is  fully 
informed  by  the  court  that  the  law  compels 
him  to  answer,  and  that  he  has  no  privilege,  or 
that  the  question  which  is  asked  has  no  pos- 
sible tendency  to  criminate  him,  he  must  an- 
swer it,  or  his  refusal  to  do  so  will  be  at  his 
peril,  for  the  plain  reason  that  the  court  must 
decide  that  question  as  one  of  law,  and  the 
witness  must  submit  to  that  decision.  If  he 
persists  in  his  refusal  to  answer,  he  may  be 
summarily  punished  for  his  contumacy.  29  Am. 
ft  Bug.  Enc  (1st  Ed.)  p.  43 ;  Ck>de,  S  648.  And 
right  here  the  <iuestion  will  arise  whether  he  has 
the  right  to  A  review  of  the  proceedings  by  ap- 
peal. Whether  he  has  or  not,  it  would  be  the 
duty  of  the  oouit  in  such  a  case  to  state  fully 
in  the  record  "the  particulars  of  the  offense," 
and  then  pronounce  its  judgment,  so  that  the 
witness  may  ayail  himself  of  any  remedy  open 
to  him  for  a  review  of  the  court's  decision  by 
appeal  or  otherwise,  if  the  decision  can  be  re- 
viewed, or  so  that  a  revising  tribunal  may  de- 
termine whether  the  judgment  is  warranted  by 
the  facts  so  specified  in  the  record.  When  we 
have  before  us  a  record  thus  made  up,  we  will 
be  called  upon  to  decide  what  is  tibe  procedure 
In  such  a  case,  if  there  Is  any,  for  reviewing  or 
revising  the  judgment  of  the  court  The  con* 
tempt  committed  in  the  case  at  bar,  as  shown  In 
the  record,  is  more  technical  than  actual;  and 
it  is  not  Incumbent  upon  us  to  do  more  under 
the  circumstances  than  affirm  the  judgment, 
which,  by  the  way,  is  all  that  is  asked  to  be 
done  by  the  Attorney  General  in  his  well-con- 
sidered brief. 

The  other  questions  are  so  fully  and  ably  dis- 
cussed in  the  opinion  of  the  court,  delivered  by 
the  Chief  Justice,  that  it  is  not  necessary  for 
any  reference  to  be  made  to  them  in  this  opin- 
ion. 


085  N.  C.  62) 
STATE  et  aL  t.  ARMOUR  PACKING  CO. 

(Supreme  Court  of  North  Carolina. '  April  19, 
1904.) 

TAXATION— LZCENSS  TAXES— FOBEIQN  GOBPOBA- 
TION  a— STATUTES— EN  AGTMSNT^KODB—PBOOr 
—  LEGISLATIVE  JOT7BNAL8  — IMPEACHMENT — 
CONSTBUCTION  OF  STATUTE  —  FINDINGS  OF 
FAGT. 

1.  Where  the  trial  judge  found  the  facts  with 
reference  to  the  enactment  of  a  statute  claimed 
to  have  been  erroneously  enacted,  the  Supreme 
Court  on  appeal  could  not  consider  any  extrane- 
ous facts,  though  agreed  on,  for  the  purpose  of 
rebutting  the  presumption  of  regularity  arising 
from  the  ratification  of  the  act 

2.  Where  the  trial  court  in  an  action  to  re- 
cover license  taxes  under  the  revenue  act  of 
1901  (Acts  1901,  p.  148,  c  9)  found  that  it  ap- 
peared bv  the  legislative  journals  that  such  act 
was  read  as  a  whole  on  three  several  days  in 
eadi  house,  and  that  the  ayes  and  noes  were 
entered  on  the  journals  on  tne  second  and  third 
readings,  a  further  finding  that  after  the  bill 
had  passed  the  House  it  was  amended  by  the 
Senate,  the  amendments  affecting  about  30  sec- 
tions of  the  bill,  and,  after  being  sent  to  a 
conference  committee,  was  adopted,  and  as  thus 
adopted  was  not  read  on  three  several  days  in. 
each  house,  nor  were  the  ayes  and  noes  eotered 
on  the  journals  on  t.be  second  and  third  read- 
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IngB,  did  not  establish  the  invalidity  of  such 
enactment,  in  the  absence  of  a  showing:  that  any 
of  the  amendments  were  of  such  a  kind  as  were 
required  to  be  passed  and  the  ayes  and  noes 
recorded  in  the  manner  prescribed  by  Const 
art.  2,  8  14. 

3.  On  an  issue  as  to  whether  or  not  a  statute 
was  i)assed  in  the  method  provided  by  the  Con- 
stitution, the  legislative  journals  required  to  be 
deposited  in  the  office  of  the  Secretary  of  State 
by  Code,  §  2867,  or  a  certified  copy  thereof,  are 
the  only  evidence  admissible  to  overcome  the 
presumption  arising  from  the  ratification  of  the 
act  that  it  was  properly  passed,  and  such  jour- 
nals cannot  be  contradicted  by  extraneous  proof. 

4.Acte  1901,  n.  148,  c  9,  J  91.  providing 
that  an  annual  franchise  tax  shall  be  assessed 
on  each  and  every  corporation  organized  under 
the  laws  of  the  state  or  doing  business  within 
the  state,  payable  in  the  county  where  such 
corporation  has  its  principal  office,  is  not  limit- 
ed to  domestic  corporations,  but  applies  as  well 
to  foreign  corporations  doing  business  within 
the  state. 

5.  Laws  1901,  p.  152,  c  9,  Schedule  O,  pro- 
vides for  the  imposition  of  license  taxes  on  a 
designated  class  of  corporations,  including  rail- 
roads, banks,  etc,  to  be  fixed  at  a  certam  per 
cent,  of  their  gross  earnings,  and  a  tax  on  other 
corporations  in  proportion  to  capital  stock.  Sec- 
tion 87  provides  that  the  taxes  assessed  by  such 
schedule  shall  be  for  the  privilege  of  carrying 
on  busipess,  and  shall  be  subject  to  the  other 
regulations  mentioned  in  section  35,  which  ex- 
pressly provides  that  a  tax  may  be  imposed  by 
the  county  in  addition  to  the*  state  tax  on  the 
subjects  of  taxation  mentioned  in  that  section; 
and  section  102  declares  that,  when  a  specific 
license  tax  is  levied  for  the  privilege  of  carry- 
ing on  any  business,  the  county  may  levy  the 
same  tax,  unless  a  provision  to  the  contrary  Is 
made  in  the  section  levying  the  specific  tax. 
Held  that,  since  section  91,  providing  for  the 
levy  of  a  license  tax  on  corporations  other  than 
those  specified  in  Schedule  0,  to  be  paid  in  the 
county  where  such  corporation  has  its  principal 
office,  contained  no  such  exemption  dause,  a 
corporation  subject  to  taxation  under  such  sec- 
tion was  liable  to  the  state,  and  also  to  the 
county  where  its  principal  office  is  located. 

Appeal  from  Superior  Court,  New  Hanoyer 
County;   Brown,  Judge. 

Action  by  the  state  and  the  commissioners 
of  New  Hanover  county  against  the  Armour 
Packing  Company.  From  a  judgment  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

This  action  was  brought  to  recover  license 
taxes  alleged  to  be  due  by  the  defendant  to 
the  plaintiffs  under  section  91  of  the  revenue 
act  of  1901  (Acts  1901,  p.  148,  c.  9).  A  Jury 
trial  was  waived,  and  the  court  found  as 
facts  that  the  defendant  is  a  corporation  of 
the  state  of  New  Jersey,  with  a  capital  stock 
of  $1,000,000,  and  was  engaged  during  the 
years  1901  and  1902  in  the  business  of  selling, 
dealing  in,  and  distributing  meats,  canned 
goods,  and  other  articles  of  trade  at  whole- 
sale in  this  state,  with  its  principal  office  at 
Wilmington,  and  three  offices  at  other  places 
In  this  state,  all  ofQce  reports  being  sent  di- 
rectly to  Kansas  City;  that  license  taxes 
under  said  section  were  duly  levied  by  the 
proper  authorities  of  New  Hanover  county 
for  the  years  1901  and  1902,  and  a  demand 
made  upon  the  defendant  for  the  payment 
of  the  same,  and  a  similar  demand  also  made 
by  the  state  for  its  taxes  for  those  years,  but 


payment  was  refused;  that  the  revenue  act 
of  1901  appears  by  the  Senate  and  House 
journals  to  have  been  read  as  a  whole  on 
three  several  days  in  each  house  of  the  Gen- 
eral Assembly,  and  the  ayes  and  noes  were 
entered  on  the  journals  upon  the  second  and 
third  readings;  that  the  bill  was  amended  in 
the  Senate,  it  appears  in  the  journal,  as  to 
several  sections,  but  there  is  nothing  in  the 
entries  on  the  journal  to  show  that  section 
91  was  one  of  the  sections  so  amended.  The 
defendant  introduced  in  evidence  the  original 
bill  filed  in  the  State  Librarian's  office,  and 
from  the  entries  therein  it  appears  that  the 
bill  was  amended  in  the  Senate  by  inserting 
in  what  was  section  88,  betwe^  the  words 
"corporation"  and  the  words  **railroad,*'  the 
words  "organized  under  the  laws  of  tills, 
state,"  and  that  section  85,  as  thus  amend- 
ed, became  section  95,  and  that  thereafter 
section  95  was  amended  by  inserting  after 
the  word  "state"  and  before  the  word  "rail- 
roads" the  words  "or  doing  business  in  this 
state,"  and  by  adding  to  the  section  the 
words,  "provided,  further,  that  the  tax  pro- 
vided for  under  this  section  shall  be  payable 
in  the  county  of  this  state  where  it  has  Its 
principal  office";  that  said  amendments  were 
reported  from  a  committee  of  conference^ 
and  concurred  in  without  a  vote,  on  three 
several  days,  and  without  entering  the  ayes 
and  noes  on  the  journals,  and  section  95  was 
then  numbered  91;  that  the  defendant  has 
paid  the  taxes  due  under  section  66  of  said 
act,  and  imposed  upon  all  agents  of  packing 
houses  doing  business  in  this  state.  No  point 
was  made  in  the  court  below  as  to  the  join- 
der of  the  plaintilfa,  the  state  and  the  coun- 
ty, in  one  action.  State  v.  Georgia,  112  N. 
C.  34,  17  S.  E.  10.  19  li.  R.  A.  485.  The  court 
gave  Judgment  for  the  plaintiffs,  and  the  de- 
fendant appealed. 

J.  D.  Bellamy,  for  appellant  Geo.  Boun- 
tree  and  J.  O.  Carr,  for  appellees. 

WALKER,  J.  (after  stating  the  case).  The 
contentions  of  the  defendant  in  this  case  re- 
late to  the  validity  and  the  interpretation 
of  section  91  of  the  revenue  act,  it  being 
chapter  9,  p.  148,  of  the  Acts  of  1901,  and 
are  as  follows:  (1)  That  section  91  was  not 
passed  in  accordance  with  the  provisions  of 
the  Constitution,  art.  2,  S  14,  as  the  said  sec- 
tion was  amended,  after  the  original  bill  had 
passed  its  several  readings  in  each  house,  by 
the  insertion  of  the  words  "or  doing  busi- 
ness in  this  state,"  and  of  the  proviso^  which 
is  as  follows:  "Provided  further,  that  the  tax 
provided  for  under  this  section  shall  be  pay- 
able in  the  county  of  this  state  where  it  has 
its  principal  office."  And  that,  after  the  bUl 
was  thus  amended,  it  was  not  read  three 
several  times  in  each  house,  nor  were  the 
ayes  and  noes  on  the  second  and  third  read- 
ings entered  on  the  journal,  as  required  by 
the  said  article  and  section  of  the  Constitu- 
tion.  (2)  That  neither  the  state  nor  any  coun- 
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ty  thereof  can  collect  the  tax,  because  sec- 
tion 91  ot  the  revenue  act  of  1901  applies 
only  to  corporations  organized  under  the  laws 
of  this  state.  And  (3)  that,  even  if  the  state 
can  collect  the  tax  under  section  91  of  said 
act,  no  county  can  do  so,  as  it  is  a  tax  on 
the  franchise  of  the  corporation,  and  not  a 
license  or  privilege  tax,  and  the  act  confers 
no  authority  upon  a  county  to  collect  such  a 
tax.  We  will  consider  these  propositions  in 
the  order  above  stated. 

In  the  Constitution  of  the  state  (article  2, 
S  14)  it  is  provided  'that  no  law  shall  be 
passed  to  impose  any  tax  upon  the  people  of 
the  state  or  to  allow  the  counties  to  do  so, 
unless  the  bill  for  the  purpose  shall  have 
been  read  three  several  times  in  each  house 
of  the  General  Assembly  and  passed  three 
several  readings,  which  readings  shall  have 
bcfen  on  three  different  days  and  agreed  to 
by  each  house  respectively,  and  unless  the 
yeas  and  nays  on  the  second  and  third  read- 
ings of  the  bill  shall  have  been  entered  on 
the  Journal.**  Assuming,  for  the  sake  of  the 
argument,  that  the  defendant,  a  nonresident 
corporation,  and  not  a  citizen  of  this  state, 
can  avail  itself  of  any  noncompliance  with 
the  provisions  of  that  section  (which,  by  its 
terms,  applies  only  to  a  law  imposing  a  tax 
upon  the  people  of  the  state),  for  the  reason 
that  it  is  entitled  to  the  rights  and  privileges 
of  the  citizens  of  this  state,  or  to  the  equal 
protection  of  its  laws  (Blake  v.  McClung,  172 
U.  8.  239,  19  Sup.  Ct  165,  43  L.  Ed.  432), 
and  assuming  further  that  the  section  em- 
braces an  amendment  to  a  bill,  as  well  as 
the  bill  itself,  if  it  is  a  material  one^  and  im- 
poses a  new  tax  or  increases  a  tax  already 
provided  for  in  the  bill,  we  do  not  think  that 
the  defendant  has  succeeded  in  showing  that 
the  bill  was  not  passed  in  strict  accordance 
with  the  provisions  of  that  section,  or  that 
any  amendment  to  the  bill,  imposing  the  li- 
cense taxes  which  the  plaintiffs  seek  to  re- 
cover in  this  case,  was  passed  without  a  com- 
pliance with  the  requirements  of  the  Consti- 
tution as  contained  in  that  section.  The 
Judge  below  found  the  facts  by  consent  of 
the  parties,  a  Jury  trial  having  been  expressly 
waived,  and  any  decision  we  may  make  must 
have  reference  to  those  facts  as  found  and 
set  out  in  the  case,  and  can  rest  on  them 
alone.  We  are  not  at  liberty  to  consider  any 
extraneous  facts,  or  any  evidence  of  such 
facts,  nor  any  facts,  even  if  they  have  been 
agreed  upon,  provided  the  law  forbids  them 
to  be  used  for  the  purpose  of  rebutting  the 
presumption  of  regularity  arising  from  the 
ratification  of  the  act;  nor  can  the  defend- 
ant show  in  any  other  way,  or  by  any  other 
evidence  than  that  which  the  law  says  shall 
be  the  only  kind  of  proof,  the  fact  that  the 
requirements  of  the  Constitution  were  not  ob- 
served. The  Judge  finds  "that  the  revenue 
act  of  1901  appears  by  the  Senate  and  House 
Journals  to  have  been  read  as  a  whole  on 
three  several  days  in  each  house  of  the  Gen- 
eral Assembly,  and  that  the  ayes  and- noes 


were  entered  on  the  Journals  upon  the  second 
and  third  readings."  It  is  true  he  further 
finds  that  the  bill,  after  it  passed  the  House, 
was  amended  in  the  Senate,  the  amendments 
affecting  about  30  sections  of  the  bill;  that 
a  conference  committee  was  appointed;  and 
that  its  report  recommending  that  the  House 
concur  in  a  large  number  of  the  Senate's 
amendments,  and  that  the  Senate  recede 
from  certain  of  its  amendments,  was  adopt- 
ed; and  that  the  bill,  as  thus  amended,  was 
not  read  upon  three  several  days  In  each 
house,  nor  were  the  ayes  and  noes  entered 
upon  the  Journals  on  the  second  and  third 
readings.  But  it  nowhere  appears  by  any 
competent  proof  or  by  the  admission  of  facts 
which  we  can  consider  that  any  of  those 
amendments  were  of  such  a  kind  as  to  re- 
quire them  to  be  passed  in  the  manner  pro- 
vided in  article  2»  8  14,  of  the  Constitution, 
if  that  section  applies  to  amendments  to  a 
bill— which  it  is  not  now  necessary  for  us  to 
decide. 

We  have,  then,  the  ratification  of  the  bill, 
which  Imports  that  it  has  become  a  law  in 
due  course  of  procedure,  and  its  authentica- 
tion as  a  bill  that  has  passed  the  pn^er  legis- 
lative body  is  complete  and  unimpeachable 
(Scarborough  v.  Robinson,  Bl  N.  O.  409;  Carr 
V.  Coke,  116  N.  0.  223,  22  S.  B.  16;  Field  v. 
Clark,  143  U.  8.  649,  12  Sup.  (X  495,  36  L. 
Bd.  294;  Pangbom  v.  Young,  32  N.  J.  Law, 
29;  Wilson  v.  Markley,  133  N.  C.  616,  45  S. 
E.  1023)  unless  the  Constitution  requires  that 
it  should  be  passed  in  a  certain  way,  which 
must  appear  In  the  Journals,  in  which  case 
reference  may  be  had  to  the  Journals,  as  evi- 
dence in  the  court  below,  to  determine  wheth- 
er it  passed  In  that  way.  Bank  t.  Commis- 
sioners, 119  N.  O.  214,  25  S.  E.  966.  We  have 
the  further  fact,  which  was  found  by  the 
Judge,  that  the  bill  was  read  "as  a  whole'' 
on  three  several  days  In  each  house,  and  the 
ayes  and  noes  on  the  second  and  third  read- 
ings duly  entered  on  the  Journals.  In  order 
to  show  that  this  tax  was  imposed  by  an 
amendment  in  the  Senate,  the  defendant 
asks  us  to  consider  the  facts  found  by  the 
Judge  as  to  the  entries  on  the  original  bill 
which  is  filed  in  the  State  Librarian's  office. 
This  we  are  not  permitted  to  do,  although 
it  may  appear  therefrom  that  such  an  amend- 
ment was  adopted  without  compliance  with 
article  2,  S  14.  The  Constitution  requires 
that  it  should  appear,  not  from  the  entries 
on  the  original  bill,  but  from  the  Journal, 
that  the  bill  was  properly  read,  and  that  the 
necessary  entry  of  the  ayes  and  noes  was 
made.  If  the  Journal  shows  that  the  bill 
was  regularly  passed,  no  evidence  will  be 
received  to  contradict  what  is  therein  record- 
ed. The  law  requires  the  Journals  of  the 
General  Assembly  to  be  deposited  with  the 
Secretary  of  State  (Code,  S  2867),  and  these 
journals,  or  a  copy  of  them,  certified  as  pro 
vided  by  law,  are  the  only  evidence  that  can 
be  resorted  to  in  order  to  overcome  the  pr» 
sumption  arising  from  the  ratification  of  the 
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act,  and  to  invalidate  it  It  can  be  done  in 
thia  way,  but  in  no  otber.  If  it  does  not  ap- 
pear in  tbe  Journals  that  the  bill  has  been 
passed  as  required  by  article  2,  S  14,  the  act 
is  invalid;  and  if  it  appears  that  it  has  so 
passed,  then  it  is  valid.  In  neither  case  can 
the  Journals  be  contradicted  by  extraneous 
proof.  In  Gatiin  v.  Tarboro,  78  N.  0.  119, 
this  court,  by  Rodman,  J.,  in  discussing  the 
uecessity  of  proving  that  SO  days'  notice  of 
the  application  to  pass  a  private  bill  had 
been  given,  says:  '*We  cannot  accept  the 
agreement  of  the  parties  that  no  notice  was 
in  fact  given  as  proof  that  it  did  not  appear 
to  the  Legislature  that  the  required  notice 
had  been  given.  In  such  a  case  the  best  and 
only  proof  is  by  the  record.  Our  opinion  on 
this  point  is  supported  by  a  recent  decision 
in  Illinois.  Happel  v.  Brethauer,  70  111.  100, 
22  Am.  Rep.  70.  If  any  weight  were  allow- 
ed to  admissions  of  tliis  sort,  the  law  might 
change  as  each  case  was  presented."  In  the 
case  of  Happel  v.  Brethauer,  Just  cited,  the 
court  held  that,  if  the  Constitution  liad  not 
been  complied  with  in  the  passage  of  a  bill, 
the  fact  must  be  shown  by  reference  to  the 
Journals;  and  the  court  says,  *'In  no  other 
mode  can  we  be  properly  advised."  In  Os- 
bum  V.  Staley,  6  W.  Va.  85,  18  Am.  Rep. 
(yiO,  it  was  held  that  on  a  question  touching 
the  validity  of  an  act  the  court  can  look  be- 
yond the  authentication  of  the  act  to  the 
Journal  of  either  branch  of  tlie  Legislature  to 
see  if  the  bill  passed  by  the  required  number 
of  votes,  and  that  the  legislative  declaration 
upoD  that  question  is  conclusive.  In  Wise  v. 
Bigger,  79  Va.  209,  where  a  learned  discus- 
sion of  the'  question  will  be  found,  the  court 
held  that  the  Constitution  required  a  Jour- 
nal to  be  kept  of  the  proceedings  of  the  Leg- 
islature, and  that  Journal  showed  that  the 
bill  then  under  consideration  had  passed  by 
tlie  requisite  majority.  "In  the  face  of  the 
solemn  record,"  says  the  court,  "in  which  the 
"Senate  certifies  its  proceedings,  in  a  matter 
of  fact  relating  to  its  own  conduct— in  the  ap- 
parent performance  of  its  legal  functions— 
this  court  is  asked  to  inquire  into  or  to  dis- 
pute the  veracity  of  the  certificate.  To  do 
this  would  be  to  violate  both  the  letter  and 
the  spirit  of  the  Constitution,  to  invade  a 
co-ordinate  and  independent  department  of 
the  government,  and  to  interfere  with  the 
separate  and  legitimate  power  and  functions 
of  the  Legislature."  In  1  Greenleaf  on  Evi- 
dence (loth  Ed.)  i  491,  we  find  it  stated  that 
"the  Journals  of  either  house  are  the  proper 
evidence  of  the  action  of  that  house  upon 
all  matters  before  it"  To  the  same  effect  are 
the  following  authorities:  Cooley's  Const 
lim.  (7th  Ed.)  p.  201;  Black's  Const  Law, 
60;  Odronaux's  Const  Llm.  382;  Happel  r. 
Brethauer,  70  111.  100,  22  Am.  Rep.  70;  Atty. 
Gen.  V.  Rice,  64  Mich.  885,  81  N.  W.  203; 
Detroit  V.  Wentz,  91  Mich.  78.  51  N.  W.  787, 
16  L.  R.  A.  60;  White  v.  Hlnton  (Wyo.)  30 
Pac.  953,  17  L.  R.  A.  00;  Op.  of  Justices,  62 
N.  H.  622.    In  BUte  v.  Smith,  44  Ohio  St 


848;  7  N.  B.  447,  12  N.  1.  829,  it  Is  said: 
"There  are  two  rules  in  tills  country  as  to 
what  evidence  is  admissible  to  authenticate 
the  passage  of  a  statute.  One  is  according 
to  the  English  doctrine,  which  is  that  it  is 
not  competent  to  go  behind  the  parliamen- 
tary rolls;  tlie  other  is  that  it  is  competent 
to  go  behind  the  enrollment  of  the  'statute  to 
the  JoumaL  There  is  no  sanction  or  author- 
ity for  receiving  evidence  beyond  the  enroll- 
ment and  the  Journal,  and  these  records  are 
conclusive  and  binding  upon  the  courts." 
Numerous  cases  decided  in  this  country  are 
cited  by  the  court  to  sustain  its  conclusion. 
The  burden  is  always  on  the  party  who  al- 
leges that  a  statute  was  not  passed  accord- 
ing to  the  constitutional  requirements,  and  he 
must  furnish  the  competent  evidence  neces- 
sary to  overcome  the  presumption  arising 
from  the  ratification  of  the  act  This  proof 
must  appear  in  the  record.  Railroad  v. 
Wren,  43  111.  77;  Larrlson  v.  Railroad,  77 
in.  11.  We  do  not  think  that  such  proof  as  is 
sufficient  to  impeach  section  91  of  the  act  has 
been  introduced  in  this  case,  if  we  exclude 
the  entries  on  the  original  bill  as  incompe- 
tent, wlilch  we  must  do,  as  the  provisl(m  of 
the  Constitution  is  designed  '*not  only  to 
compel  each  member  present  to  assume  as 
well  as  to  feel  his  due  sliare  of  responsibility 
in  legislation,"  but  also  to  furnish  "definite 
and  conclusive  evidence  whether  the  bill  has 
been  passed  by  the  requisite  majority  or 
not."    Cooley  on  Stat  Lim.,  supra. 

Having  concluded  that  the  revenue  act,  in- 
cluding section  91,  is  a  valid  enactment,  we 
must  next  inquire  whether  that  section  ap- 
plies only  to  corporations  organized  under 
the  laws  of  this  stete.  It  is  provided  in  tbe 
section  that  "on  each  and  every  corporation 
organized  under  the  laws  of  this  state  or  do- 
ing business  in  this  state  an  annual  fran- 
chise tax  shall  be  assessed."  The  contention 
of  the  defendant's  counsel  is  that  the  word 
"or"  should  be  construed  to  mean  "and,"  as 
it  is  further  provided  in  the  section  that  any 
corporation  failing  to  pay  the  tax  shall  for- 
feit ite  charter,  which  provision  could  not 
apply  to  the  defendant  as  it  is  a  nonresi- 
dent and  that  the  tax  shall  be  payable  in 
the  county  "where  it  has  ite  principal  office," 
the  defendant  having  ite  principal  office  out- 
side the  stete,  though  Ite  principal  office  in 
this  stete— where  it  has  four  offices— is  in 
Wilmington.  The  object  in  the  interprete- 
tion  of  all  stetutes  is  to  ascertain  the  mean- 
ing and  the  intent  of  the  Legislature,  to  the 
end  that  the  intent  may  be  enforced;  and 
the  construction  must  be  according  to  the 
language  employed,  if  it  is  not  ambiguous, 
as  it  must  be  presumed  that  such  language 
has  been  used  by  the  Legislature  as  fit  and 
suiteble  to  express  ite  will  correctly.  Black, 
Int  of  liiws,  35.  We  cannot  change  words 
or  insert  one  word  for  another  unless  it  is 
necessary  to  do  so  in  order  to  make  that  clear 
or  intelligible  which  otherwise  will  be  am- 
biguous or  meaningless.    We  find  no  such 
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Decessfty  in  this  case.  The  Leglslatore,  in 
onr  opinion,  has  said  precisely  wliat  it  meant, 
and  has  expressed  that  meaning  with  suffi- 
cient clearness  by  its  language  to  enable  otf 
to  see  and  understand  it  without  interf^ing 
with  the  phraseology,  or  the  form  of  expres- 
sion, which  it  chose  to  use  in  declaring  its 
purpose.  No  good  reason  can  be  assigned 
why  the  I^eglslature  should  tax  domestic  cor- 
porations, and  not  tax  those  of  other  states 
who  seek  to  do  business  in  this  state,  and 
who  thus  come  in  competition  with  our  home 
institutions.  Such  a  course  would  seem  to  be 
a  clear  discrimination  against  the  latter,  and, 
if  lawful,  would  not  be  fair  and  Just;  and 
we  would  not  impute  such  a  motive  to  the 
Legislature  without  the  use  by  it  of  language 
which  would  leave  no  other  construction  pos- 
sible. We  do  not  think  the  considerations 
urged  as  reasons  why  we  should  adopt  plain- 
tilTs  interpretation  of  the  section  are  suffi- 
cient to  induce  us  to  change  the  words  of  the 
statute  so  as  to  give  it  a  meaning  of  which  it 
is  not  now  susceptible. 

The  third  ground  of  objection  to  the  tax  is 
equally  untenable.  It  is  true  that  section  91 
provides  for  an  annual  franchise  tax;  but 
this  section  is  in  Schedule  C,  and  section  87 
of  the  act,  which  is  the  first  section  of  Sched- 
ule G,  provides  that  taxes  imposed  by  that 
schedule  "shall  be  for  the  privilege  of  carry- 
ing on  the  business  or  doing  the  act  named 
and  shall  be  subject  to  the  other  regulations 
mentioned  in  section  85  under  Schedule  B." 
Turning  to  section  85,  we  find  it  to  be  ex- 
pressly provided  that  a  tax  may  be  imposed 
by  the  county,  in  addition  to  the  state  tax, 
upon  the  subjects  of  taxation  mentioned  in 
that  section.  It  is  provided  by  section  102 
of  the  act  (Schedule  0)  that,  when  a  specific 
license  tax  is  levied  for  the  privilege  of  car- 
rying on  any  business,  the  county  may  levy 
the  same  tax,  unless  a  provision  to  the  con- 
trary is  made  in  the  section  levying  the  spe- 
cific license  tax.  Schedule  O  provides  for 
what  is  called  "license  taxes"  to  be  paid  by 
a  designated  class  of  corporations,  such  as 
railroads,  banks,  building  and  loan  associa- 
tions, insurance,  telegraph,  telephone,  ^nd 
express  companies,  the  amount  of  the  tax 
being  fixed  at  a  certain  per  cent  on  gross 
receipts  or  earnings;  and  on  other  corpora- 
tions a  tax  is  levied  for  carrying  on  their 
business,  the  assessment  of  which  is  gradu- 
ated according  to  the  capital  stock  paid  in 
or  subscribed,  and  this  is  called  a  "franchise 
tax,"  but  it  is  nevertheless,  by  the  very  terms 
of  section  87,  a  privilege  or  license  tax.  It  is 
to  be  observed,  in  this  connection,  that  sec- 
tions 88  and  90,  which  provide  for  the  tax 
on  the  first  class  of  corporations  we  have 
mentioned,  contain  a  clause  exempting  those 
.corporations  from  a  county  tax,  and  the  tax- 
es Imposed  by  those  sections  are  paid  direct- 
ly to  the  State  Treasurer;  but  section  91 
contains  no  such  clause  of  exemption,  so  as 
to  bring  it  within  the  operation  of  the  pro- 
viso to  section  102,  and  the  tax,  by  section  91, 


is  required  to  be  paid  in  the  county  where 
the  corporation  has  its  principal  office,  which 
would  indicate  that  a  coun^  as  well  as  a 
state  tax  was  contemplated.  Upon  a  review 
of  the  several  sections  of  the  revenue  act  re- 
lating to  this  matter,  we  are  constrained  to 
think  that  the  defendant  is  liable  for  the 
taxes  sought  to  be  recovered  in  this  action. 
But  it  is  only  liable,  UJider  the  act,  to  the 
state,  and  to  the  county  where  it  has  its 
principal  office  if  the  latter  has  seen  fit  to 
Impose  the  tax. 

It  must  be  certified  that  there  is  no  ^ror 
In  the  Judgment  of  the  superior  court  No 
error. 

DOUGLAS,  Jm  concurs  only  in  result 


(186  N.  C  164) 
HBLMS  V.  HELMS  et  aL 
(Supreme  Ck>art  of  North  Carolina.    April  26, 
1904.) 

DKEDS  —  OORBTBTTCnON  —  CORDITIOIIS  SXJBSE- 
QT7BNT  —  COVENANTS  —  BSTOPPBL  IN  PAIS— 
MUTUAL  iaSTASB—EVIDBNO]0—/rBIAI/— ISSUES. 

1.  The  refusal  to  submit  iGBues,  the  answers 
to  which  will  not  affect  the  result,  is  not  error. 

2.  On  the  issue  whether,  by  mutual  mistake, 
a  provision  that  the  grantor's  deed  should  be 
void  if  grantee  failed  to  support  grantor  was 
omitted  from  the  deed,  evidence  that  the  gran- 
tor stated  to  the  grantee,  at  the  time,  ana  be- 
fore delivenr  of  the  deed,  that  it  should  be  void 
if  grantee  failed  to  support  grantor,  ts  insuffi- 
cient to  support  such  claim. 

8.  A  provision  in  a  deed,  that  it  shall  be  void 
on  the  grantee's  failure  to  support  the  grantor, 
la  a  condition  subsequent,  a  breach  of  which  is 
available  only  to  the  grantor. 

4.  A  clause  in  a  deed,  following  the  statement 
of  a  nominal  consideration  of  one  dollar,  recit- 
ing, "and  for  the  further  consideration  of  the 
support  during''  the  life  of  the  grantor  by  the 
grantee,  is  not  a  condition  subsequent,  but  a 
matter  of  consideration,  or  at  most  a  covenant. 

6.  An  owner  conveved  land  by  deed,  which  re- 
quired the  grantee  therein  to  support  the  own- 
er for  life.  Thereafter  the  owner  conveyed  the 
same  land  to  a  third  person.  Held,  that  one 
claiming  under  such  third  person  was  not  subro- 
gated to  the  owner's  right  to  enforce  her  claim 
against  the  grantee  for  support,  which  claim 
arose  after  the  execution  of  the  deed  to  his  gran- 
tor. 

6.  A  declaration,  by  a  grantee  in  a  deed  duly 
recorded,  to  the  effect  that  he  does  not  claim 
any  interest  In  the  land  conveyed,  does  not  op- 
erate as  an  estoppel  in  pals  in  favor  of  a  subse- 
quent grantee  from  the  same  grantor,  having 
actual  notice  of  the  prior  deed. 

Clark,  G.  J.,  dissenting. 

Appeal  from  Superior  Court;  Union  Coun- 
ty; Bryan,  Judge. 

Action  by  William  L.  Helms  against  Ha- 
ney  Helms  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    AfflrmedL 

Adams,  Jerome  &  Armfield,  for  appellants. 
Redwine  &  Stack,  for  appellee. 

CONNOR,  J.  SUmtara  Helms,  bebig  the 
owner  of  an  undivided  one-sixth  interest  in 
the  locus  in  quo,  executed  a  deed  on  the  14th 
day  of  August,  18d7,  to  William  U  Helms, 
conveying  such  interest  to  him,  in  considera- 
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don  of  "one  dollar  to  her  paid  by  William 
L.  Helms,  the  receipt  of  which  ia  hereby  ac- 
knowledged, and  the  further  consideration 
of  the  support  during  the  natural  life  of  the 
party  of  the  first  part'*  Following  the  coy- 
enant  of  warranty  are  these  words:  **And  It 
is  further  understood  and  agreed  between 
the  parties  that  the  above  lands  shall  stand 
good  for  the  support  and  maintenance  of  the 
said  Elmira  Helms  during  her  natural  life.'* 
This  deed  was  recorded  August  14, 1807.  On 
the  17th  of  August,  1808,  the  said  Elmira 
conveyed  her  one-sixth  interest  In  a  part  of 
the  land  to  Gabriel  W.  Helms.  This  inter- 
est was  afterwards  conveyed  to  defendant 
Haney  Helms.  Elmira  died  February  3, 
1903.  W.  L.  Helms  on  April  7, 1903,  brought 
this  special  proceeding,  making  tiie  other 
tenants  in  common  parties  defendant,  for 
the  partition  of  the  land,  claiming  one-sixth 
interest  therein  by  virtue  of  said  deed  from 
Elmira.  The  defendant  Haney  Helms  filed 
a  separate  answer,  denying  that  the  said 
William  L.  owned  any  interest  in  the  land, 
for  that,  in  the  execution  of  the  deed,  it  was 
understood  and  agreed  that  the  consideration 
thereof  was  the  future  support  and  mainte- 
nance of  the  said  Elmira  by  him,  and  that 
he  undertook  and  agreed  that  be  would  sup- 
port her  during  her  natural  life,  and,  if  he 
failed  to  do  so,  said  deed  would  be  void. 
He  also  says  that  such  condition  should  have 
been  inserted  in  the  deed,  but  was  omit- 
ted by  "inadvertence  or  otherwise"  of  the 
draughtsman;  that  he  never  supported  the 
said  Elmira,  and  disclaimed  having  any  in- 
terest in  said  land.  He  sets  up  the  deed 
from  Elmira  to  Gabriel,  and  the  heirs  of 
Gabriel  to  himself,  for  her  undivided  interest 
in  the  land.  He  further  says  that  the  real 
owners  of  said  land  have  made  partition 
thereof  and  are  in  possession  of  their  respec- 
tive shares.  He  asks  that  the  deed  from  El- 
mira to  the  plaintiff  be  canceled,  etc.  By  an 
amended  answer  the  defendant  Haney  says 
that  the  plaintiff  failed  and  refused  to  sup- 
port the  said  Elmira,  and  that  in  her  last 
sickness  she  required  attention,  etc.,  amount- 
ing in  value  to  $10  per  month,  and  that  by 
reason  thereof  the  land  became  subject  to  a' 
charge  of  several  hundred  dollars;  that  by 
the  deed  of  Elmira  to  Gabriel  Helms,  and 
from  the  heirs  of  Gabriel  to  him,  he  is  sub- 
rogated to  the  rights  of  Elmira  "in  and  to  the 
charge  on  the  land  for  the  support,"  etc.,  "of 
said  EDmira";  and  he  hereby  pleads  the 
same  as  an  estoppel  (ht  bar  to  any  claim  for 
the  said  land  by  the  said  W.  L.  Helms. 
The  plaintiff  filed  a  reply  to  the  new  matter  - 
set  up  in  the  answer,  denying  same.  The 
cause  was  transferred  to  the  civil  issue  dock- 
et for  trial.  The  plaintiff  tendered  the  fol- 
lowing issue:  "Is  the  plaintiff  the  owner  and 
entitled  to  be  let  into  possession  of  the  one- 
sixth  interest  in  the  land  described  in  the 
complaint?"  The  defendant  tendered  sever- 
al issues  directed  to  the  inquiry  whether 
tjiere  was  an  agreement  between  Elmira  and 


W.  L.  Helms  that  the  deed  should  be  void  if 
W.  L.  H^ms  failed  to  support  said  Elmira, 
and  whether  such  agreement  was  omitted  by 
the  mutual  mistake  or  ignorance  of  the  par- 
ties or  of  the  draughtsman;  also  whether  W 
L.  Helms  supported  said  Elmira,  and  the 
value  of  such  support  His  honor  declined 
to  submit  the  issues  tendered  by  the  defend- 
ant»  and  adopted  that  tendered  by  the  plain- 
tiff.   Defendant  excepted. 

In  respect  to  the  first  two  issues  tendered 
by  the  defendants,  it  is  sufficient  to  say  that, 
if  found  In  the  affirmative,  such  finding  could 
not  have  affected  the  result  or  Judgment 
It  would  have  amounted  simply  to  a  finding 
that  the  parties  made  an  agreement  and  that 
they  failed  to  insert  it  in  the  deed.  The  prop- 
osition is  stated  by  the  defendant  when  be 
placed  M.  L.  Flow  upon  the  stand,  and  pro- 
posed to  prove  by  him  that  he  "drew  the 
deed,  and  that  Elmira  stated  to  W.  U  Helms 
at  the  time,  and  before  delivering  the  deed, 
that  the  deed  should  be  void  if  W.  U  Helms 
failed  to  provide  for  and  take  care  of  El- 
mira." There  is  no  suggestion  in  the  evi- 
dence offered  that  there  was  any  agreement 
or  understanding  that  the  provision  should 
be  put  in  the  deed,  or  that  the  draughtsman 
was  instructed  to  do  so.  Green  v.  Sherrod, 
105  N.  G.  197, 10  S.  B.  986,  is  exactly  in  point, 
as  are  also  Korris  y.  McLiam,  104  N.  O.  159, 
10  S.  K  140,  and  Frazier  v.  Frazier,  129  N.  C. 
30,  39  S.  E.  634.  If  the  deed  had  cqntafaied 
the  words  suggested,  they  would  have  consti- 
tuted a  condition  subsequent  Could  advan- 
tage have  been  taken  of  its  breach  by  any 
one  except  the  grantor,  and  is  there  any  alle- 
gation that  she  did  so?  The  exception  to 
his  honor's  refusal  to  submit  these  issues 
cannot  be  sustained. 

The  other  issues  tendered  were  immaterial. 
The  only  questions  upon  which  the  decision 
of  the  cause  depended  are  whether  the 
words,  "and  for  the  further  consideration  of 
the  support  during  the  natural  life  of  the 
party  of  the  firat  part  by  the  party  of  the 
second  part,"  create  a  condition  subsequent 
and,  if  so,  whether,  in  the  light  of  the  plead- 
ings, the  said  Elmira  availed  heraelf  of  the 
breach,  or  whether  her  deed  vested  in  the 
defendant  the  power  to  enter  for  condition 
broken.  The  defendant  Haney  Helms  was 
introduced  by  the  plaintiff.  The  defendants, 
upon  cross-examination,  proposed  to  show  by 
him  that  the  plaintiff  never  supported,  cared 
for,  or  maintained  Elmira  in  any  way  what- 
ever, or  contributed  thereto,  after  the  execu- 
tion of  the  deed;  that  he  admitted  he  did  not 
claim  any  interest  in  the  land  in  controversy; 
that  such  admissions  were  made  before  and 
after  the  death  of  Elmira;  that  in  conse- 
quence of  such  statements  he  took  the  deed 
from  the  hein  of  Gabri^  Helms;  that  W.  R 
Williams  and  wife  supported  Elmira;  that 
the  plaintiff  never  took  exclusive  possession 
of  said  land,  but  simply  went  on  the  same  to 
live  with  Elmira  a  short  time  after  execu- 
tion of  the  deed,  and  remained  there  only  six 
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months,  and  abandoned  all  claim  to  the  land» 
etc.  To  all  of  this  eyldence  the  plaintiff  oh- 
Jected,  and  upon  the  objection  being  sustain- 
ed the  defendant  excepted.  Defendant  mov- 
ed to  dismiss  the  proceeding  under  the  Hins- 
dale Act,  and  to  his  honor's  refusal  to  allow 
the  motion  excepted.  Def  eiidant  introduced 
M.  L.  Flow,  and  proposed  to  ask  him  the 
question  hereinbefore  set  out;  also,  as  to 
conversations  with  plaintiff  in  regard  to  the 
land,  before  and  since  the  death  of  Blmira. 
All  of  this  proposed  evidence  was,  upon  ob- 
jection, excluded,  and  defendant  excepted. 
The  defendant  offered  to  show  by  the  tax  list 
that  plaintiff  had  not  listed  the  land  f<Hr  tax- 
es. This  was  excluded.  Defendant  renew- 
ed his  motion  to  dismiss,  and  to  his  honor's 
refusal  excepted.  The  court  instructed  the 
jury  that  if  they  believed  the  evidence,  which 
was  documentary,  to  answer  the  issue,  "Yes," 
and  to  this  the^defendant  excepted. 

The  defendant  assigns  a  large  number  of 
errors.  They  all  Involve  the  same  question, 
and  must  be  disposed  of  upon  the  same  prin- 
ciple. Does  the  language  of  the  deed  operate 
as  a  condition  subsequent,  the  breach  of 
which  entitles  the  grantor  to  avoid  the  deed 
and  divests  the  title  out  of  plaintiff,  or  does 
It  operate  as  a  covenant  to  furnish  support,  a 
breach  of  which  constitutes  a  charge  upon 
the  land?  The  rule  of  construction  is  thus 
stated:  "Conditions  subsequent  are  not  fa- 
vored in  the  law,  and  are  construed  strictly, 
because  they  tend  to  destroy  estates." 
Kent's  Com.  (13th  Kd.)  •130.  "If  it  be 
doubtful  whether  a  clause  in  a  deed  be  a  cov- 
enant or  a  condition,  the  courts  will  incline 
against  the  latter  construction;  for  a  cov- 
enant is  far  preferable  to  the  tenant"  Id. 
•132.  **A  conveyance  in  consideration  of  sup- 
port to  be  furnished  the  grantor  or  another 
person  does  not  create  a  condition,  unless 
apt  words  of  condition  are  used;  and  even 
then  it  will  not  be  held  to  create  a  condition, 
unless  it  is  apparent  from  the  whole  instru- 
ment that  a  strict  condition  was  intended." 
Jones,  Law  of  Conveyances,  p.  534,  S  646. 

In  I^xton  V.  Tllley,  66  N.  C.  327.  the  deed 
recited  that  it  was  made  "for  and  in  con- 
sideration of  $200  and  the  faithful  mainte- 
nance of  T.  L.  and  wife,  P.  L."  Held,  that 
the  maintenance  was  a  charge  upon  the  land. 
In  McNeely  v.  McNeely,  82  N.  C.  183,  the 
land  was  devised  "to  my  son  Billy,  at  the 
death  of  his  mother,  by  him  seeing  to  her.** 
It  was  held  that  the  words  "by  him  seeing 
to  her"  did  not  operate  as  a  condition  to 
terminate  or  impair  his  estate.  Smith,  C. 
J.,  says:  "The  words  are  in  themselves 
vague  and  Indefinite,  and,  if  an  essential  and 
defeating  condition  of  the  gift,  would  be  very 
difficult  of  application.  What  is  meant  by 
a  'seeing  to'  the  widow,  and  what  neglects 
fall  short  of  that  duty?  •  •  •  And  how 
is  the  dividing  line  to  be  run  between  such 
omissions  as  are,  and  such  as  are  not,  fatal 
to  the  devise?  •  •  •  Titles  would  be  ren- 
dered very  precarious  and  uncertain  if  such 
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matters  in  pais  were  allowed  to  defeat  a 
vested  estate."  In  Gray  v.  West,  83  N.  O. 
442,  63  Am.  Bep.  462,  the  language  was  *that 

A.  G.  should  have  support  out  of  the  land." 
Held,  that  the  support  was  a  charge  on  the 
rents  and  profits.  In  Misenheimer  v.  Sifford, . 
84  N.  G.  582,  the  devise  was  to  A.,  "pro- 
vided he  maintain  his  mother  during  life 
comfortably,  and  shall  give  her  house  room 
and  firewood  during  her  life  or  widowhood." 
Held  a  charge  on  the  rents  and  profits,  and 
not  a  condition.  In  Outland  v.  Outiand,  118 
N.  C.  138,  23  8.  E.  872,  the  language  was 
construed  a  charge  on  the  land.  Wall  r. 
Wall,  126  N.  C.  405,  35  S.  B.  811.  The  lan- 
guage in  Tilley  v.  King,  108  N.  0.  461,  13  S. 

B.  838,  was:  "And  if  P.  H.  T.  stays  with  us 
until  after  our  deaths,  then  I  give  this  land 
to  him."  This  was  held  (Shepherd,  J.,  de- 
livering the  opinion)  a  condition  precedent 
He  says:  "The  words  used  by  the  testator 
are  words  of  strict  condition."  The  learned 
Justice  distinguishes  the  case  from  those 
"where  a  devising  clause  is  followed  by  or 
coupled  with  a  proviso  that  the  devisee  shall 
pay  to  another  a  specific  sum,  or  to  support 
or  maintain  a  certain  person,"  citing  Misen- 
heimer V.  Sifford,  supra.  Brwin  v.  Erwin, 
115  N.  O.  366,  20  S.  B.  520,  which  appears  to 
hold  otherwise,  is  overruled  in  Allen  v.  Al- 
len, 121  N.  C.  333,  28  S.  B.  513;  Montgom- 
ery, J.,  saying  "that,  being  in  doubt,  we  are 
disposed  to  adopt  the  first  vie^,  because  tiie 
law  favors  the  vesting  of  estates,  and  leans 
to  the  view  of  a  charge,  rather  than  a  con- 
dition precedent" 

Looking  to  other  jurisdictions^  we  find  the 
same  trend  of  thought  In  Lindsey  v.  lind- 
sey,  62  Ga.  546,  Jackson,  J.,  says:  "The  con- 
sideration of  the  deed  is  the  continued  sup- 
port of  the  father  by  his  son,  to  whom  it 
is  made.  This  is  not  a  conditian  precedent" 
In  McCardle  v.  Kennedy,  82  Ga.  188,  17  S. 
B.  1001,  44  Am.  St  Rep.  85,  it  is  said:  "The 
failure  to  pay  the  purchase  money,  or  the 
failure  to  maintain  and  support  the  grantor, 
if  that  be  the  consideration,  is  not  a  sufficient 
reason  for  rescinding  the  contract  of  sale." 
In  Pownal  v.  Taylor,  10  Leigh,  172,  34  Am. 
Dec  725,  Tucker,  P.,  says:  "Thare  is  noth- 
ing, I  think,  in  the  proposition  that  the  pro- 
vision for  support  and  maintenance  consti- 
tuted a  condition  f<Mr  the  breach  of  which  the 
grantor  might  re-enter.  It  was  a  charge,  not 
a  condition.  It  was  a  declaration  of  a  bene- 
ficial interest,  or  a  trust,  which  might  be  en- 
forced in  equity,  but  which  was  perfectly 
consistent  with  the  existence  of  the  fee  in  the 
grantee."  Speaking  of  the  right  of  the  gran- 
tor to  re-enter,  he  says:  "This  cannot  be,  un- 
less the  grantor  had  expressly  reserved  the 
right  to  re-enter  upon  failure  of  the  grantee 
to  fulfill  the  purposes  of  the  grant"  A  deed 
was  made  **in  consideration  of  natural  love 
and  affection,  as  well  as  for  the  better  main- 
tenance and  support"  of  the  grantor.  It  was 
held  that  the  maintenance,  etc.,  was  the  con- 
sideration, and  not  a  condition  subsequoit 
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et6.  Risley  ▼.  McNiece,  71  iBd.  434.  Tbe 
same  view  ift  expressed  by  the  Supreme 
Oomt  of  Illinois  tbe  Jodge  saying:  'rrbere 
Is  nothing  In  the  form  of  the  language  here 
employed  to  Indicate  that  It  was  intended 
that  the  oonVeyance  was  upon  a  condition. 
The  words  'apon  condition'  do  not  appear. 
There  Is  no  clause  providing  that  the  grantor 
shall  re-enter  in  any  event,  and  these  are  the 
usual  Indications  of  an  intent  to  create  a 
condition  subsequent"  Gallaher  r.  Herbert, 
117  111.  160,  7  N.  E.  511.  In  Ayer  v.  Emery, 
14  Allen  (96  Mass.)  67,  the  same  principle 
Is  announced;  Bigelow,  O.  J.,  saying:  "But 
It  is  perfectly  well  settled  that  an  estate  on 
condition  cannot  be  created  by  deed,  except 
when  the  terms  of  the  grant  will  admit  of  no 
other  reasonable  interpretation."  See,  also, 
Studdard  t.  Wells,  120  Mo.  26,  25  S.  W.  201. 

While  several  of  the  cases  cited  arose  upon 
the  construction  of  wills,  we  find  no  distinc- 
tion made,  and  no  reason  for  making  any,  be- 
tween wills  and  deeds.  The  difficulties 
which  readily  occur  in  treating  provisions  of 
this  kind  as  conditions  are  numerous.  The 
ancertainty  into  which  titles  would  be 
ithrown  is  a  strong  reason  for  construing  pro- 
dsions  for  support  as  covenants,  and  not  con- 
ditions, is  recognized  by  the  eomrts.  To  treat 
them  as  mere  personal  covenants,  having  no 
security  for  their  performance  save  the  per- 
iKonal  liability  of  the  grantee,  would  often 
;ead  to  injustice,  leaving  persons  who  had 
made  provision  for  support  in  old  age  or 
sickness  without  adequate  protection  or  re- 
lief. The  courts  have  almost  uniformly  treat- 
ed the  claim  for  support  and  maintenance  as 
a  charge  upon  the  land,  which  will  follow  it 
Into  the  hands  of  purchasers.  In  this  way 
the  substantial  rights  of  both  grantor  and 
grantee  are  preserved.  "The  grantee,  by  ac- 
cepting the  deed  and  entering  into  posses- 
dion  under  It,  becomes  bound  by  the  agree- 
ment providing  for  the  support  of  the  gran- 
tor, and  the  provision  for  support  thus  be- 
comes equivalent  to  a  life  annuity."  Devlin 
on  Deeds,  {  807.  It  is  also  said  that  courts 
of  equity  will  freely  rescind  conveyances  by 
parents  to  sons  upon  breach  of  the  agree- 
ment to  support  Buflfalow  v.  Buffalow,  22 
N.  C.  241;  Jones  on  Conveyances,  646. 

The  last  clause  in  the  deed  from  Elmira 
to  plaintiff,  we  think,  shows  that  thie  parties 
understood  that  her  support  was  to  consti- 
tute a  charge  on  the  land.  It  was  in  this  way 
that  the  land  was  to  "stand  good  for  the  sup- 
port and  maintenance"  of  said  Blmira  during 
her  natural  liiPe.  We  therefore  conclude  that 
she  was  during  her  life  entitled  to  charge 
upon  the  land  her  support  It  may  be  that 
in  the  light  of  the  conduct  of  the  plaintiff  a 
court  of  equity  would  have  declared  him  a 
trustee,  and  directed  reconveyance  of  the 
land;  but  she  sought  neither  remedy.  Buf- 
falow V.  Buffalow,  supra.  The  legal  title 
was  in  the  plaintiff,  and  could  not  be  de- 
vested by  a  subsequent  conveyance  to  some 
other  person.    "The  grantior  cannot  rescind  a 


deed,  in  consideration  of  support  for  his  life, 
by  exacting  a  subsequent  conveyance^  with- 
out the  consent  of  the  grantee,  for  the  reason 
that  the  support  has  been  wil^eld.  He 
must  resort  to  his  action  either  f6r  the  value 
of  the  support  withheld  or  to  rescind  on  eq- 
uitable grounds."  Devlin  on  Deeds,  975;  Mc- 
Oaudle  V.  Kennedy,  92  Ga.  198, 17  S.  B.  1001, 
44  Am.  St  Rep.  85. 

To  the  suggestion  that  the  defendant  was 
subrogated  to  the  right  of  Elmira  to  enforce 
any  claim  that  she  had  for  her  support,  it 
may  be  said  that  such  claim  originated  after 
the  execution  of  the  deed  to  his  grantors.  If 
the  defendant  had  actually  paid  out  money 
for  her  support,  which  it  was  the  duty  of 
the  plaintiff  to  have  furnished,  it  may  be  that 
equity  would  have  subrogated  him  to  such 
claim,  to  be  enforced  as  a  charge  upon  the 
land  in  some  appropriate  proceeding.  1%18 
question  is  not  presented,  because  there  is  no 
allegation  that  the  plaintiff  supported  her. 
Whatever  rights  Williams  may  have  had  in 
this  respect  did  not  pass  to  the  plaintiff  by 
his  conveyance.  The  declaration  of  the  plain- 
tiff as  to  his  interest  in  the  land  could  not 
operate  as  an  estoppel  in  pals.  It  was  pro- 
posed to  show  that  he  simply  said  that  he 
did  not  claim  any  interest  in  the  land.  His 
deed  was  on  record,  and  the  defendant  had 
notice  of  it  It  would  seem  that  he  had 
actual  notice.  He  took  the  risk  of  buying 
with  the  facts  before  him.  There  is  nothing 
in  the  conduct  of  the  plaintiff  commending 
his  claim  to  the  favor  of  the  court  His 
conduct  is  another  Illustration  of  the  neces- 
sity for  carefully  safeguarding  the  rights  of 
persons  who  convey  their  land  to  secure  a 
support  in  their  last  days.  In  the  reported 
cases  of  this  and  other  states,  as  well  as  the 
experience  of  most  lawyers,  is  found  painful 
proof  of  the  danger  of  weak  and  unusually 
ignorant  persons  making  such  dispositions  of 
their  property.  Courts  of  equity  will  relieve 
them  upon  slight  evidence  of  fraud,  and 
courts  of  law  will  protect  them  as  best  they 
can  by  charging  the  support  on  the  land.  It 
would,  however,  render  titles  uncertain  and 
precarious  to  construe  into  a  condition  that 
which  is  a  matter  of  consideration,  or  at  most 
a  covenant 

We  have  carefully  examined  the  numerouis 
exceptions  of  the  defendant,  and  find  no  er-' 
ror  in  his  honor's  rulinss. 

No  error. 

OLARK,  G.  J.  (dissenting).  Elmira  Helms^ 
being  desirous  of  obtaining  a  support  in  her 
old  age  in  exchange  for  her  land,  conveyed 
it  to  William  Helms,  in  consideration  of  "one 
dollar  and  the  further  consideration  of  the 
support  during  the  natural  life  of  the  party 
of  the  first  part";  and  then  in  her  poor  way 
she  added,  "and  it  is  further  understood  and 
.agreed  between  the  parties  that  the  above 
lands  shall  stand  good  for  the  support  and 
maintenance  of  the  said  Elmira  Helms  dur- 
ing her  natural  life.'*    She  was  not  a  learn- 
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ed  and  technical  lawyer.  Had  ahe  been,  the 
Instrument  would  have  been  worded  differ- 
ently; but  it  18  impoaslble  not  to  see  that 
these  parties  "ninderstood  and  agreed*'  upon 
something  different  from  an  absolute  and 
untzammeled  conveyance^  and  that,  in  fact, 
the  consideration  being  for  the  grantor's 
siq[>port,  the  grantee  was  not  to  have  the  land 
absolutely  unless  and  until  such  considera- 
tion was  fully  paid.  It  was  agreed  that  the 
"lands  shall  stand  good  for  the  support  and 
maintenance  of  said  Elmira  Helms  during 
her  natural  Ufe."  The  parties  understood 
this,  and  expressed  it  intelligibly,  though  not 
in  words  of  technical  art  Xhe  plaintiff,  be- 
ing out  of  possession,  cannot  recover,  cer- 
tainly not  in  a  court  combining  equity  with 
law,  without  showing  a  compliance  with  his 
contract  Dreisbach  v.  Serfass  ^a.)  17  Atl, 
513,  3  I*.  R.  A.  836;  Williams  v.  Bentley,  27 
Pa.  294.  In  fact,  the  court  would  adjudge 
upon  the  evidence  that  by  the  abandonment 
of  the  performance  of  his  part  of  the  con- 
tract by  the  plaintiff,  the  instrument  became 
null  and  void.  Hawkins  v.  Pepper,  117  N. 
d  407,  23  S.  B.  434.  Upon  the  face  of  the 
agreement  if  there  was  no  support  what- 
ever, there  ^a^  to  be  no  conveyance  in  ex- 
change. The  contract  was  in  the  nature  of 
a  conveyance  reserving  the  vendor's  lien 
till  the  purchase  money  was  paid,  whereupon 
only  the  title  should  become  absolute.  Till 
then  it  "stood  good"— was  retained— to  se- 
cure such  payment.  In  many  states  the  ven- 
dor's lien  exists  till  the  purchase  money  is 
paid,  though  there  be  no  reservation  in  the 
deed,  and  such  was  formerly  the  law  in  this 
state.  Wynne  v.  Alston,  16  N.  0.  163,  later 
overruled  by  Womble  v.  Battle,  38  N.  G.  182, 
upon  the  sole  ground  that  our  registration 
law  was  intended  to  destroy  all  secret  liens  or 
reservations,  not  upon  the  face  of  the  deed. 
The  reasoning  does  not  apply  here,  where 
the  condition  la  expressed,  nor  to  the  gran- 
tee in  the  instrument;  for,  as  to  him,  the 
agreement  is  binding,  with  or  without  reg- 
istration. There  is  no  reason  the  parties 
cannot  and  in  such  cases  as  this  there  is 
every  reason  why  they  should,  retain  title 
till  the  consideration  is  paid.  Such  provi* 
sion,  showing  the  manifest  intent  of  the  par- 
ties, should  be  construed  according  to  the 
actual  understanding  and  agreement  of  the 
parties,  and  upheld  in  this  court  of  equity, 
however  it  might  have  been  in  a  court  of 
law.  It  is  not  technical  language  that  we 
should  seek,  but  to  effectuate  the  true  agree- 
ment and  understanding  of  the  parties. 

In  fact  the  grantee  never  took  possession 
of  the  land  at  all,  nor  listed  it  at  any  time 
for  taxation,  nor  paid  any  part  of  the  consid- 
eration. He  admitted  such  facts,  both  be- 
fore and  since  Elmlra's  death,  and.  In  con- 
sequence of  such  default  and  abandonment 
of  the  contract  Blmira  executed  another 
deed  to  Gabriel  Helms,  under  whom  the  de- 
fendant Haney  Helms  dalms,  to  secure  her 
support  which  she  thus  obtained.    The  de- 


fendants offered  thUi  evidence;  and,  id  view 
of  the  contract  that  the  "lands  shall  stand 
good  for  the  support  of  Elmira  Helms  during 
her  natural  life^"  the  evidence  should  have 
been  admitted^  .It  matters  little  whether 
these  words  constituted  an  inartifidally  ex- 
pressed mortgage,  or  a  retention  of  the  ven- 
dor's, lien,  <Hr  a  defeasance  upon  failure  of 
Gonsid^Tation.  The  important  consideration 
is  to  effectuate  the  true  and  manifest  agree- 
ment of  the  parties,  which  requires  that  the 
plaintiff,  who  has  paid  nothing  whatever 
for  the  land,  shall  not  recover  it  in  spite  of 
his  agreement  that  the  land  "shall  stand 
good"  for  the  purchase  money  against  those 
who  paid  the  stipulated  consideration  after 
the  plaintiff  had  abandoned  and  wholly  fail- 
ed to  execute  the  contract  The  evidence 
offered  and  excluded  went  to  show  that  prop- 
er technical  words  to  make  this  instrument 
a  conveyance  on  oonditlon  or  a  mortgage 
were  omitted'  by  "ignorance  or  mistake^'; 
grounds  held  suffldent  in  Green  r.  Sherrod, 
105  N.  C.  197,  10  S.  R  986,  Norris  v.  Mc^ 
Lam,  104  N.  G.  159, 10.8.  El  140,  and  Frazier 
▼,  Frazier,  129  N.  O.  30,  39  &  B.  684.  In- 
deed, when,  as  was  offered  to  be  shown  here, 
it  was  agreed  between  the  parties  at  the 
time  the  deed  was  delivered  that  it  should 
operate  as  a  mortgage  as  against  the  orig- 
inal grantee,  the  court  will  sa  decree^  though 
the  defeasance  clause  was  not  omitted 
through  ignorance,  mistake,  fraud,  or  undue 
advantage.  Waters  v.  Crabtree,  105  N.  G. 
394^  11  8.  B.  240;  Watkins  v.  Williams,  123 
N.  G.  170,  31  S.  a  388;  Porter  v.  White, 
128  N.  0.  42,  38  S.  B.  24;  Fuller  v«  Jenkins, 
130  N.  G.  554,  41  &  B.  706.  In  Laxton  v. 
Tilley,  66  N.  G.  827.  the  words,  "In  consid- 
eration of  $200  and  the  faithful  maintenance 
of  T.  L.  and  wife,"  were  held  a  charge  upon 
the  land,  and  there  are  several  eases  t»  like 
purport  Bnt  here  the  clause  Is  added, 
"stand  good  for  the  support  or'  the  grantor 
during  her  natural  life^  which  la  stronger. 
and,  taken  in  connecticm  with  the  evidence 
offered,  that  the  grantee  never  accepted  or 
acted  upon  such  contract  but  immediately 
abandoned  and  altogether  failed  to  act  upon 
the  contract  the  judge  should  not  have  in- 
structed the  Jury  to  return  a  verdict  for  the 
plaintiff;  but  he  should  have  left  it  for  them, 
in  view  of  the  ignorance  of  the  grantor  and 
the  evidence  o'f  language  cotemporaneous 
with  the  execution  of  the  deed,  to  say  wheth- 
er the  intention  was  to  make  a  conveyance 
subject  to  the  grantor's  lien.  If  so,  the  pur- 
chase money  not  having  been  paid,  the  title 
remained  vested  in  the  grantor,  and  passed 
by  her  subsequent  conveyance  to  the  grantor 
of  the  defendant  There  was  an  allegation 
in  the  complaint  that  technical  words  to  ex- 
press the  "condition  precedent"  were  omitted 
by  ignorance  or  inadvertence.  It  was  error 
to  refuse  to  submit  such  issue  and  evidence 
to  prove  it.  Davidson  v.  Gifford,  100  N.  C. 
18.  6  S.  ^  718. 
This  was  a   conveyance   upon   condition. 
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*The  land  was  to  stand  good"— remain  the 
pvoperty  of  the  grantor  until  and  unless  its 
owncsr,  Elmlra,  was  "supported  during  her 
natural  life"  by  William  Helms.  Not  having 
complied  with  this  condition,  and  not  having 
paid  a  dollar  to  the  supp<»t  of  Elmira,  but 
having  stood  by  while  others  w^e  support- 
ing her  under  a  similar  contract  made  after 
his  abandonment  of  this  agreement,  William 
Helms  should  not  now  recover  the  land  from 
those  who  did  support  Elmira.  It  would  be 
unconscionable.  Being  in  possession,  Elmi- 
ra could  not  re-enter  tor  condition  broken. 
Frost  V.  Butler,  22  Am.  Dec.  199.  It  la  not 
conceivable  that  Elmira  contracted  that  if 
William  Helms  did  not  support  her,  and 
should  refuse  to  execute  the  contract  alto- 
gether, she  reserved  the  privilege  to  bring 
suit  and  have  him  declared  a  trustee  and 
ordered  to  reconvey.  She  had  neither  the 
knowledge  nor  the  means  to  do  this,  and 
where  would  she  have  gott»i  a  support  dur- 
ing the  years  <^  such  litigation?  Her  con- 
tract, both  written  and  verbal,  was  dictated 
by  common  sense.  "The  land  was  to  stand 
good*'  for  her  support,  and,  if  William  Helms 
did  not  give  the  support,  the  land  was  good. 
It  was  to  remain  hers  till  the  support  was 
completed.  No  other  construction  can  rea- 
sonably and  justly  be  placed  upon  this  agree- 
ment of  the  parties.  Construed  otherwise*  it 
is  a  nullity. 

086  N.  c.  ISL) 

SIGMAN  ▼.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  Carolina.    April  26, 
1904.) 

4PPBAL—CASl>—BEC0BD—INin£X— EXCEPTIONS^ 

RAILBOAD&~PBBSONAI.  INJtJBIES^FEL- 

LOW  8BBVANTS. 

1.  Appeals  will  be  dismissed  where  no  Index 
is  sent  up  in  the  record  and  printed,  and  no 
marginal  references  prepared,  as  required  by 
rules  19  and  28  (27  S.  B.  vU.  viii). 

2.  Under  Code,  S  550,  and  Supreme  Court  rule 
27  (27  S.  B.  viii),  It  is  imperative  that  the  ex- 
ceptions be  briefly  and  clearly  stated  and  num- 
bered in  the  case  on  appeal. 

a  Under  Supreme  Court  rule  22  (27  S.  B. 
viii),  providing  that  irrelevant  matter  not  need- 
ed to  explain  exceptions  or  errors  assigned  shall 
not  be  included  in  the  record  on  appeal,  only 
enough  ^f  the  record  should  be  incluaed  to  show 
that  the  case  is  properly  constituted ;  and  this, 
with  the  summons,  pleadings,  verdict,  and  judg- 
ment, and  the  case  on  appefu  setting  out  so  mu<m 
of  the  proceedings  at  the  trial  as  will  throw 
light  upon  the  exceptions  taken,  la  all  that  is 
necessary. 

4.  An  exception  that  "the  court  erred  In  Its 
charge  to  the  jury"  Is  too  broad  to  be  consid- 
ered. 

5.  Under  Priv.  Laws  1897,  c.  56,  p.  83,  declar- 
ing that,  where  an^  servant  or  employ^  of  a  rail- 
road company  is  injured  in  the  course  of  his 
service  or  employment  in  the  said  company,  the 
fact  that  the  injury  is  due  to  the  negligence  of  a 
fellow  servant  shall  not  be  a  defense,  a  work- 
man injured  by  the  negligence  of  a  fellow  serv- 
ant while  engaged  in  repairing  a  railroad  bridge 
is  within  the  terms  of  the  statute. 

Y  (.  See  Master  and  Servant.  voL  U.  Cent  Dig.  f 


Appeal  from  Superior  Court,  Iredell  Coun- 
ty; Allen,  Judge. 

Action  by  B.  M.  Sigman  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

L.  C.  Caldwell,  for  appellant  f\urches, 
0>ble  &  Nicholson  and  B.  B.  McLaughlin, 
for  appellee.. 

CLARK,  C.  J.  No  index  was  sent  np  in 
the  record  and  printed,  nor  any  marginal 
references,  as  required  by  rules  19  (2),  19 
(3),  and  28  (27  S.  B.  vii,  viii).  As  provided 
by  rule  20,  it  was  therefore  optional  with 
the  court  to  dismiss  the  action  or  to  postpone 
its  consideration,  and  in  the  meantime  to 
refer  the  record  to  the  cleric,  '^  put  the  rec- 
ord in  the  prescribed  shape,"  with  an  al- 
lowance to  him  of  $5  therefor,  and  an  order 
that  execution  issue  forthwith  for  that 
amount,  and  for  the  cost  of  printing  the  ad- 
ditional matter.  The  court  in  this  case  chose 
the  latter  alternative.  But  these  rules  are 
required  for  the  prompt  consideration  of  the 
business  coming  up  to  this  court,  and,  if  they 
are  not  carefully  complied  with,  it  will  be- 
come necessary  hereafter  to  dismiss  in  cases 
of  their  nonobservance.  The  fullest  notice 
to  this  effect  has  heretofore  been  given. 
Alexander  v.  Alexander,  120  N.  C.  474,  27  S. 
B.  121;  Lucas  v.  RaUroad,  121  N.  C.  508»  28 
S.  B.  265;  Pretzf elder  v.  Insurance  Co.,  123 
N.  C.  168,  81  S.  B.  470,  44  L.  R.  A.  424; 
Baker  v.  Hobgood,  126  N.  C.  152,  35  S.  B. 
253;  and  Brinkley  v.  Smith,  130  N.  C.  226, 
41  S.  B.  106,  in  which  last  attention  is  called 
to  the  fact  that  these  requirements  must  be 
observed  even  in  pauper  appeals,  except  only 
the  requirement  as  to  printing. 

The  record  is  also  defective  in  not  contain- 
ing the  marginal  references  required  by  rule 
21,  nor  are  the  exceptions  ''briefly  and  clear- 
ly stated  and  numbered"  in  the  case  on  ap- 
peal as  required  by  the  Code,  (  550,  and  also 
by  rule  27  (27  S.  B.  viii).  This  is  imperative, 
and  the  attention  of  the  profession  is  called 
to  this  requirement  as  to  stating  the  excep- 
tions in  the  case  on  appeal.  The  statute  and 
rule  would  not  have  been  made  if  experi- 
ence had  not  demonstrated  that  this  pro- 
vision was  necessary  for  the  prompt  and  or- 
derly dispatch  of  the  business  coming  be- 
fore us.  On  the  other  hand,  some  records 
infringe  upon  rule  22  by  sending  up  'Ir- 
relevant matter  not  needed  to  explain  the 
exceptions  or  errors  assigned."  Durham  v. 
Railroad,  108  N.  C.  399,  12  S.  B.  1040,  13  a 
B.  1;  Mining  Co.  v.  Smelting  Co.,  119  N,  C. 
415,  26  S.  B.  27;  Hancock  v.  Railroad,  124 
N.  C.  228,  32  S.  B.  679.  As,  for  instance,  in 
some  cases  the  transcript  is  incumbered  with 
pages  of  entries  of  continuances  from  term 
to  term  and  other  proceedings  at  terms  prior 
to  the  trial  term,  which  are  often  sent  up; 
when  they  throw  no  possible  light  upon  the 
exceptions  assigned.  The  appellate  court 
does  not  need  a  complete  history  of  the 
cause,  but  only  enough  of  the  record  to  show 
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that  the  case  Is  properly  constituted,  and  the 
summons,  pleadings,  verdict,  and  Judgment, 
which  are  the  "record  proper,"  and  the  case 
on  appeal,  which  should  set  out  so  much 
of  the  proceedings  at  the  trial  as  will  throw 
light  upon  the  exceptions  taken.  The  above^ 
when  properly  indexed,  with  maiginal  refer- 
ences, and  printed,  will  present  to  the  court 
all  that  is  necessary  for  the  proper  considera- 
tion of  an  appeaL  More  than  this  is  an  un- 
necessary expense  to  the  appellant  and  a 
hindrance,  rather  than  a  help,  to  the  court, 
while  less  than  the  aboye  moderate  require- 
ments is  Just  ground  for  dismissal  or  other 
appropriate  action.  It  is  the  duty  of  the 
appellant  to  see  to  it  that  the  requirements 
as  to  the  appeal  are  complied  with.  Cases 
dted,  Clark's  Code  (3d  Bd.)  p.  021. 

The  record  in  this  appeal  having  been  pot 
in  shape  by  the  clerk  to  whom  the  tran- 
script was  referred,  and  the  additional  mat- 
ter printed,  the  exceptions  have  now  been 
fully  considered.  The  first  exception,  that 
the  court  erred  in  not  nonsuiting  the  plaintiff 
at  the  close  of  the  evidence,  is  without 
merit.  The  second  exception  is  tbat  "the 
court  erred  in  its  charge  to  the  Jury."  This 
is  **broadside,**  and  cannot  be  conridered. 
See  numerous  cases  collected  in  Clark's  Code 
(3d  Bd.)  pp.  513,  614,  773,  921.  Neither  the 
appellee  nor  the  court  can  be  thus  called  on 
to  grope  through  the  entire  charge,  when  the 
appellant  does  not  spedflcally  point  out  by 
an  exception  wherein  he  has  been  hurt  by 
an  error  therein.  It  admits  of  some  sur- 
priso  that  an  exception  in  such  terms  should 
still  appear  in  any  case  sent  to  this  court 

The  other  exoepti<ms  are  to  giving  special 
instructions  asked  by  the  plaintiff,  and  for 
refusing  certain  instructions  ai^ed  by  the 
defendant  and  for  modification  of  the  de^ 
fendanf 8  third  prayer.  Upon  careful  con- 
sideration of  these  matters,  we  find  no  error 
therein,  and  nothing  requiring  discussion  in 
this  opinion,  as  the  propositions  of  law  in- 
volved have  been  well  settled  by  numerous 
decisions  which  the  Judge  below  carefully 
followed. 

The  plaintiff  was  Injured  by  the  negligence 
of  a  fellow  servant  while  working  upon  and 
repairing  a  bridge  of  the  defendant  railroac*^ 
It  is  settled  that  the  fellow-servant  law 
(chapter  66,  p.  83,  Priv.  Laws  1807)  applies 
to  railroad  employes  injured  in  the  course  of 
their  service  or  employment  with  such  cor- 
poration, whether  they  are  running  trains 
or  rendering  any  other  service.  In  Mott  v. 
Railroad,  131  N.  C,  at  page  237,  42  S.  B.  602, 
it  is  said:  "The  language  of  the  statute  is 
both  comprehensive  and  explicit  It  em- 
braces injuries  sustained  (in  the  words  of 
the  statute)  by  'any  servant  or  employ^  of 
any  railroad  company  •  »  »  In  the  course 
of  his  services  or  employment  with  said 
company.'  The  plaintiff  was  an  employ^ 
and  was  injured  in  the  course  of  his  service 
or  employment"  To  same  effect  Railroad 
▼    Pontius.  357  U.  S.  200,  16  Sup.  Ot  685, 


39  L.  Ed.  676;  Tullis  v.  Railroad,  176  U.  8. 
862,  20  Sup.  Ct  136,  44  L.  Bd.  102;  Rail- 
road V.  Harris,  83  Kan.  416,  6  Pac  571; 
Railroad  v.  Koehler,  37  Kan.  463,  15  Pac. 
667;  Railroad  v.  Stahley,  62  Fed.  368,  U 
O.  G.  A.  88;  and  many  other  cases. 
No  error. 
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(Supreme  Court  of  North  Carolina.    April  26, 
1004.) 

TOBTB  —  NEGUOENOB  —  UABIUTT  —  RATUBAI. 
COnSEQUERCE  OF  ACTS— UNFORESEEN  CONSE- 
QUENCES—SCHOOLS  ~  RELATION  OF  TEACHER 
TO  PT7PIL— RIGHT  TO  CHASTISE. 

!•  An  act  done  by  a  teacher  In  the  exerciss 

of  his  authority,  and  not  prompted  by  malice,  is 
not  actionable,  though  It  may  cause  permanent 
injury,  unless  a  person  of  ordinary  prudence 
could  reasonably  have  foreseen  that  a  permanent 
injury  would  naturally  or  probably  result  frodi 
the  act 

2.  Where  an  act  is  Itself  lawful,  liabUlty  de- 
pends not  on  the  particular  consequences  or  re- 
solts  that  may  flow  from  It,  but  upon  whether 
a  prudent  man,  in  the  exercise  of  ordinary  care, 
would  have  foreseen  the  injury  or  damaM  that 
would  naturally  or  probably  have  resulted  from 
the  act 

8.  In  order  to  render  one  who  does  a  lawful 
act  negligently  liable,  it  is  not  necessary  that  he 
should  have  been  able  to  have  foreseen  the  in- 
jury in  the  precise  form  in  which  it  in  fact  re- 
sulted, or  that  he  should  have  anticipated  the 
particular  consequence  which  did  actually  flow 
from  his  act,  but  It  Is  sufficient  that  the  act  Is 
one  which  the  perpetrator  afaould,  in  the  exercise 
of  ordinary  prudence,  have  foreseen  would  prob- 
ably result  m  harm  or  injury  of  some  kincL 

4.  In  an  action  against  a  teacher  for  Injuriee 
to  pupil  caused  by  the  teacher  throwing  a  jpendl 
at  the  pupil,  whioi  permanently  Injured  his  eye, 
an  instruction  that  unless  the  jury  found  that  a 
reasonably  prudent  man  might  reasonably,  or  In 
the  exercise  of  ordinary  care,  have  expected  that 
the  Injury  complained  of  would  result  from  his 
act  in  throwing  the  pencil,  defendant  should  be 
found  not  liable,  was  erroneous,  as  requiring 
defendant  to  foresee  not  only  that  the  injury 
would  result  but  that  the  particular  injury 
would  be  the  probable  consequence  of  his  act 

Appeal  from  Superior  Oonrt,  Catawba  Ck>un- 
ty:  Shaw,  Judge. 

Action  by  Arthur  Drum  against  Abel  8. 
Miller.  From  a  Judgment  for  defendant 
plsintiff  appeals.     Beversed. 

This  is  an  action  brought  by  the  plaSitUT  to 
recover  damages  for  an  Injury  to  one  of  his 
eyes,  which  is  alleged  in  the  complaint  to 
have  been  caused  by  the  wrongful  and  negli- 
gent act  of  the  defendant  There  is  not  much 
dispute  about  the  facts.  At  the  time  the  in- 
jury was  received  the  defendant  was  a  teach- 
er in  a  public  school  of  Catawba  county,  and 
the  plaintifT  was  one  of  his  pupils.  WhUe 
the  school  was  in  session,  and  plaintiff's  class 
was  reciting  one  of  its  lessons,  the  attention 
of  the  plaintiff  was  attracted  by  some  dis- 
turbance in  the  schoolroom,  and  when  he 
turned  his  head  to  see  what  it  was  the  de- 
fendant threw  at  him  a  pendl,  which  he  at 
the  time  bad  In  his  hand.  The  plaintiff  turn- 
ed his  head  back  just  at  the  time  the  pencil 
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reached  him,  and  it  struck  him  hi  the  eye* 
Inflicting  a  very  painful  and  serious  wound, 
and  causing  partial,  if  not  total,  blindness. 
The  plaintiff  insisted  that  the  act  of  the  de- 
fendant in  throwing  the  pencil  was  done  ma- 
liciously, and  that,  even  tf  there  was  no  mal- 
ice, the  injury  to  the  plaintiff  was  a  perma- 
nent one,  and,  in  either  view  of  the  case,  the 
defendant  was  liable  to  him,  without  regard 
to  any  question  of  negligence  or  of  proximate 
cause.  The  defendant  contended,  on  the  con- 
trary, that  there  was  no  malice,  and  that,  if 
a  permanent  injury  was  the  result  of  the  act* 
he  threw  the  pencil  at  the  plaintiff  for  the 
purpose  of  attracting  his  attention,  and  in  the 
exercise  of  his  right  of  correction  and  disci- 
pline, without  intending  to  cause  any  injury 
to  the  plaintiff,  and  not  foreseeing  at  the  time 
that  such  a  result  would  flow  from  his  act 
Without  objection,  the  court  submitted  to  the 
Jury  two  Issues,  as  follows:  "(1)  Did  the 
defendant  wrongfully  injure  plaintiff,  as  al- 
leged in  the  complaint?  (2)  What  damage,  if 
any,  is  plaintiff  entitled  to  recover?* 

There  were  no  prayers  for  instructions  ask- 
ed by  the  plaintiff.  The  court  charged  the 
jury  as  follows:  That,  if  they  believed  the 
evidence,  they  should  find  "that  the  defendant 
was  a  school  teacher,  and  that  plaintiff  was 
his  pupil,  and  was  reciting  his  lesson  at  the 
time  of  his  alleged  injury.  A  teacher  has  the 
authority  to  inflict  upon  his  pupil  such  pun- 
ishment as,  in  his  Judgmoit,  may  be  neces- 
sary for  the  purpose  of  correction;  and  un- 
less such  punishment  shall  seriously  endan-. 
ger  the  life,  limb,  or  health  of  the  pupil,  or 
shall  disfigure  him,  or  cause  some  permanent 
injury  to  him,  or  was  inflicted  not  in  the  hon- 
est discharge  of  his  duty  as  a  teacher,  but 
under  the  pretext  of  duty  to  gratify  his  mal- 
ice, then  the  teacher  would  not  be  responsi- 
ble for  the  injiu-y  to  the  child;  or,  if  the  in- 
jury was  not  the  proximate  cause  of  the 
punishment,  the  teacher  would  not  be  respon- 
sible therefor.  An  act  is  the  proximate  cause 
of  an  injury  either  when  it  is  the  direct  cause 
thereof,  or  when  the  injury  is  the  natural  and 
probable  consequence  of  the  act,  and  when, 
in  the  exercise  of  ordinary  care,  an  ordinarily 
prudent  person  would  have  foreseen  that  such 
consequences  would  likely  be  produced  there- 
by. A  party  is  presumed  to  have  intended 
the  necessary  as  well  as  the  natural  and  prob- 
able consequence  of  his  acts."  The  court 
then  explained  to  the  Jury  what  is  malice, 
and  further  charged  them  that,  if  the  plain- 
tiff was  inattentive,  and  defendant  threw  the 
pencil  at  him  for  the  purpose  of  punishing 
him,  and  inflicted  a  permanent  Injury  upon 
him,  or  if  he  threw  the  pencil  at  the  plaintiff 
for  the  purpose  of  gratifying  his  malice,  and 
injured  him,  and  the  injury  was  proximately 
caused  by  the  throwing  of  the  pencil,  they 
should  answer  the  flrst  Issue  "Yes";  but  if 
they  found  that  the  pencil  was  thrown  not 
for  the  purpose  of  punishing  the  plaintiff,  but 
to  recall  his  attention  to  the  recitation,  and 
they  furthtf  found  from  all  the  surrounding 


drcmnstances  that  a  reasonably  prud^it  man* 
in  the  exercise  of  ordhiary  care,  would  not 
have  foreseen  that  an  injury  would  likely  have 
resulted  therefrom,  then  they  should  answer 
the  flrst  issue  "No,**  although  they  should 
further  find  that  the  plaintiff  was  permanent- 
ly injured,  for,  if  injured  under  such  circum- 
stances,  it  was  an  accident;  an  accident  being 
an  event  from  a  known  cause.  The  Jury  were 
further  instructed  that,  unless  they  found  from 
the  evidence  that  plaintiff's  injury  was  the 
natural  and  probable  consequence  of  defend- 
ant's act  in*  pitching  or  throwhig  the  pencil, 
and  unless  they  found  that  a  prudent  man 
might  reasonably,  or  in  the  exercise  of  (urdi 
nary  care,  have  expected  or  anticipated  tliat 
the  injury  would  likely  result  from  the  de- 
fendants act,  they  should  answer  the  first 
issue  "No."  The  court  titien  gave  the  defend- 
ant's second  prayer  for  instructions,  as  fol- 
lows: "Unless  you  find  from  the  evidence 
that  the  plaintiff's  injuty  was  the  natural  and 
probable  consequence  of  the  defendant's  act 
in  pitching  or  throwing  the  pencil,  it  will  be 
your  duty  to  answer  the  first  issue  'No;"*  and 
also  the  defendant's  third  prayer,  as  follows: 
"TJnless  you  find  from  the  evidence  that  a 
reasonable  prudent  nuin  might  reasonably,  or 
in  the  exercise  of  ordinary  care,  have  ex- 
pected or  anticipated  that  the  injury  com- 
plained of  would  likely  result  from  the  de- 
fendant's act  In  throwing  or  pitching  the  pen- 
cil, you  should  answer  the  first  issue  *No.'" 
The  Jury  answered  the  first  issue  "No,"  and 
therefore  did  not  answer  the  second.  There 
was  a  Judgment  in  accordance  with  the  verdict 
in  favor  of  the  defendant  and  the  plaintiff 
appealed. 

T.  M.  Huf  ham,  tm  appellant  Self  &  Whit- 
ener,  for  appellee. 

WALKBB,  J.  (after  stating  the  case).  Sev- 
eral exceptions  were  taken  by  the  plaintiff  to 
the  Judge's  charge,  only  two  of  which  we 
deem  it  necessary  to  notice.  One  of  these 
exceptions  is  based  upon  the  plaintiff's  con- 
tention that  if  he  was  permanently  injured 
by  the  act  of  the  defendant  he  is  entitled  to 
recover,  whether  that  act  was  the  proximate 
cause  of  the  injury  or  not  or  could  or  could 
not  reasonably  have  been  foreseen.  We  can- 
not agree  with  the  plaintiff  in  this  contention. 
It  is  undoubtedly  true  that  a  teacher  is  liable 
if,  in  correcting  or  disciplining  a  pupil,  he 
acts  maliciously,  or  infilcts  a  permanent  In- 
Jury;  but  he  has  the  authority  to  correct  his 
pupil  when  he  is  disobedient  or  inattentive 
to  his  duties,  and  any  act  done  in  the  exer- 
cise of  this  authority,  and  not  prompted  by 
maUce,  is  not  actionable,  though  it  may  cause 
permanent  injury,  unless  a  person  of  ordinary 
prudence  could  reasonably  foresee  that  a  per- 
manent injury  of  some  kind  would  naturally 
or  probably  result  from  the  act  There  is  a 
distinction,  we  think,  between  the  case  of  an 
injury  inflicted  in  the  performance  of  a  law- 
ful act  and  one  in  which  the  act  causing  the 


N.C.) 


DRUM  V.  MILLER 


423 


injury  is  in  itself  unlawful,  or  is,  at  least,  a 
willful  wrong.  In  the  latter  case  the  defend- 
ant is  liable  for  any  consequence  tbat  may 
flow  from  his  act  as  the  proximate  cause  thete- 
ot  whether  he  could  foresee  or  anticipate  it 
or  not;  but  when  the  act  is  lawful,  the  lia- 
bility depends,  not  upon  the  particular  conse- 
quefice  or  result  that  may  flow  from  it,  but 
upon  the  ahfUty  of  a  prudent  man,  in  the  ex- 
ercise of  ordinary  care,  to  foresee  that  injury 
or  damage  will  naturally  or  probably  be  the 
result  of  his  act  In  the  one  case  he  is  pre- 
sumed to  intend  the  consequence  of  his  un- 
lawful act,  but  in  the  other,  while  the  act  is 
lawful,  It  must  be  performed  in  a  careful 
manner,  otherwise  it  becomes  unlawful,  if  a 
prudent  man,  in  the  exercise  of  proper  care, 
can  foresee  that  it  wiU  naturally  or  probably 
cause  injury  to  another,  though  It  is  not  nec- 
essary that  the  evil  result  should  be,  in  form, 
foreseen.  €k)oley,  in  his  woric  on  Torts  (2d 
Bd.)  p.  74,  states  the  rule  thus:  "(1)  In  the 
case  of'  any  distinct  legal  wrong,  whldi  in 
itself  constitutes  an  inyasion  of  the  right  of 
another,  the  law  will  presume  that  some  dam- 
age follows  as  a  natural,  necessary,  and  proxi- 
mate result  Hae  the  wrong  itself  flxes  the 
right  of  action.  We  need  not  go  further  to 
show  a  right  of  recoyery,  though  the  extent  of 
recorery  may  depend  upon  the  evidence.  (2) 
When  the  act  or  omission  complained  of  is 
not  in  its^f  a  distinct  wrong,  and  can  only 
become  a  wrong  to  any  imrticnlar  individual 
through  injurious  consequences  Resulting 
therefrom,  this  consequence  must  not  only  be 
shown,  but  it  must  be  so  connected  by  aver- 
ment and  evidence  with  the  act  or  omission 
as  to  appear  to  have  resulted  therefrom  ae- 
cording  to  the  ordinary  course  of  events,  and 
as  a  proximate  result  of  a  sufficient  cause.  (3) 
If  the  OTiginal  act  was  wrongful,  and  would 
naturally,  according  to  the  ordinary  course  of 
events,  prove  injurious  to  some  other  person 
or  perscms,  and  does  actually  result  in  injury 
throui^  the  iilt^rventlon  of  other  causes  which 
are  not  wrongful,  the  Injury  shall  be  referred 
to  the  wrongful  cause,  passing  by  those  which 
were  innocent  But,  if  the  original  wrong 
only  becomes  injurious  in  consequence  of  the 
Intervention  of  some  distinct  wrongful  act  or 
omission  by  another,  the  injury  shall  be  im- 
puted to  the  last  wrong  as  the  proximate 
cause,  and  not  to  that  which  was  more  re- 
mote." PoIlo(&,  in  his  treatise  on  Torts,  pp. 
14  to  85,  discusses  with  great  clearness  and 
apt  illustration  this  subject  of  proximate 
cause  in  its  relation  to  the  liability  of  persons 
for  dvil  wrongs,  and  the  following  general 
principles  (the  most  of  them  expressed  in  his 
words)  may  be  gathered  therefrom:  A  tort 
is  an  act  or  omission  (not  being  merely  a 
breach  of  duty  arising  out  of  a  personal  re- 
lation, or  undertaken  by  contract),  which  is 
related  to  harm  suffered  by  a  determinate 
person  in  the  following  ways:  (1)  It  may  be 
an  act  which,  tHthout  lawful  Justification  or 
excuse,  is  intended  by  the  agent  to  cause 
harm,  and  does  cause  the  harm  complained  of. 


(2)  It  may  be  an  act  in  itself  contrary  to  law 
or  an  omission  of  specific  legal  duty,  which 
causes  harm  not  intended  by  the  po^Km  so 
acting  or  omitting.  (3)  It  may  be  an  act  or 
omission  causing  harm  which  the  person  so 
acting  or  omitting  did  not  intend  to  cause, 
but  might  and  should  with  due  diligence  have 
foreseen  and  prevented.  (4)  It  may,  in  spe- 
cial cases,  consist  merely  in  not  avoiding  or 
preventing  harm  which  the  party  was  bound, 
absolutely  or  within  limits,  to  avoid  or  pre- 
vent A  special  duty  of  this  Mnd  may  be 
(1)  absolute,  (2)  limited  to  answering  for  harm 
which  is  assignable  to  negligence.  In  some 
positions  a  man  becomes,  so  to  speak,  an  in- 
surer to  the  public  against  a  certain  risk;  in 
others  he  warrants  only  that  all  has  been 
done  for  safety  that  reasonable  care  can  do. 

The  commission  of  an  act  specifically  for- 
bidden by  law,  or  the  omission  or  failure  to 
perform  any  duty  specifically  Imposed  by 
law,  is  generally  equivalent  to  an  act  done 
with*intent  to  cause  wrongful  injury.  Where 
the  harm  that  ensues  from  the  unlawful  act 
or  omission  is  the  very  kind  of  harm  which 
it  was  the  aim  of  the  law  to  prevent  (and 
this  is  the  commonest  case),  the  Justice  and 
necessity  of  this  rule  are  manifest  without 
further  comment.  Even  if  the  mischief  to 
be  prevented  is  not  such  as  an  ordinary  man 
would  foresee  as  the  probable  consequence  of 
disobedience,  there  is  some  default  in  the 
mere  fact  that  the  law  is  disobeyed  (at  any 
rate,  a  court  of  law  cannot  admit  discussion 
on  that  point),  and  the  defaulter  must  take 
the  consequences.  'Then  we  have  the  gen- 
eral duty  of  using  due  care  and  caution. 
What  is  due  care  and  caution  under  given 
circumstances  has  to  be  worked  out  in  the 
special  treatment  of  negligence.  Here  we 
may  say  that,  generally  speaking,  the  stand- 
ard of  duty  is  fixed  by  re/erence  to  what  we 
should  expect  in  the  like  case  from  a  man 
of  ordinarj  sense,  knowledge,  and  prudence." 
In  cases  of  tort  the  primary  question  of  li- 
ability may  itself  depend,  and  it  often  does 
depend,  on  the  nearness  or  remoteness  of 
the  harm  or  injury,  and  the  liability  itself 
must  be  founded  on  an  act  which  is  the 
inmiediate  cause  of  the  harm,  or  injury  to 
a  right  the  rule  of  the  law  being  that  the 
proximate,  and  not  the  remote,  cause  is  to 
be  regarded.  For,  says  Bacon:  "It  were  in- 
finite for  the  law  to  Judge  the  causes  of 
causes,  and  their  impulsions  one  of  another. 
Therefore  it  contentetli  itself  with  the  im- 
mediate cause,  and  Judgeth  of  acts  by  that, 
without  looking  to  any  further  degree.'* 
For  the  purpose,  therefore,  of  civil  liability, 
in  the  law  of  torts,  those  consequences  and 
those  only,  are  deemed  Immediate  and  proxi- 
mate or  natural  and  probable,  which  a  per- 
son of  average  competence  and  knowledge, 
being  in  the  like  case  of  a  person  whose  con- 
duct is  in  question,  and  having  the  like  op- 
portunities of  observation,  might  be  expected 
to  foresee  as  likely  to  follow  upon  such  con- 
duct   This  is  only  where  the  particular  con* 
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■eqnence  if  no€  known  to  have  been  intended 
or  foreseen  by  the  actor.  If  proof  of  that 
be  forthcoming,  whether  the  consequence 
was  immediate  or  not  does  not  matter. 
That  which  a  man  actually  foresees  is  to 
him,  at  all  events,  natural  and  probable. 
Pollock  on  Torts,  p  21.  In  the  case  of  will- 
ftil  or  intentional  wrongdoing  we  have  an 
act  intended  to  do  harm,  and  harm  done  by 
it,  and  the  inference  of  liability  from  such 
an  act  may  seem  a  plain  matter  under  the 
general  rule  of  liability  and  assuming  that 
no  just  cause  of  exception  to  it  is  present. 
''It  is  clear  law  that  the  wrongdoer  is  li- 
able to  malbe  good  the  consequences,  and  it 
is  likewise  obyious  to  common  sense  that  he 
ought  to  be.  He  went  about  to  do  harm,  and, 
having  begun  an  act  of  wrongful  mischief, 
he  cannot  stop  the  risk  at  his  pleasure,  nor 
confine  it  to  the  precise  objects  he  laid  out, 
but  must  abide  it  fully  and  to  the  end." 
The  principle  is  commonly  expressed  in  the 
maxim  that  a  man  is  presumed  to  intend 
the  natural  consequences  of  his  acts.  The 
doctrine  of  natural  and  probable  consequence 
is  most  clearly  illustrated,  however,  in  the 
law  of  negligence,  for  there  the  substance  of 
the  wrong  itself  is  failure  to  act  with  due 
foresight  It  has  been  defined  as  "the  omis- 
sion to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do," 
and  for  the  purpose  of  civil  liability  the 
definition  is  suflcient  and  adequate,  per- 
haps, to  indicate  the  kind  of  act,  or  failure 
to  act,  which  may  be  regarded  as  the  immedi- 
ate or  proximate  cause  of  any  consequent 
barm  or  injury;  for  the  prudent  man,  to 
whose  ideal  behavior  we  are  to  look  as  the 
true  standard  of  duty,  will  be  guided  by  a 
reasonable  estimate  of  probability,  and  will 
not  neglect  what  he  can  forecast  as  probable, 
but  will  order  his  precaution  by  the  meas- 
ure of  what  appears  likely  in  the  known 
course  of  things.  If  he  fails  so  to  order  his 
conduct,  and  injury  results,  he  is  Justly  held 
to  be  the  responsible  author  of  it 

Willie,  as  we  have  Just  said,  a  person  char- 
ged with  negligence  is  liable  only  for  those 
injuries  which  a  prudent  man  in  the  exercise 
of  care  could  have  reasonably  foreseen  or  ex- 
pected as  the  natural  and  probable  conse- 
quence of  his  act  or  his  omission  of  duty,  it 
must  not  be  supposed  that  the  principle  thus 
stated  requires  that  he  should  have  been 
able  to  foresee  the  injury  in  the  precise  form 
in  which  It  in  fact  resulted,  or  to  anticipate 
the  particular  consequence  which  actually 
flowed  from  his  act  or  omission  of  duty.  "It 
is  not  an  essential  element  of  negligence  that 
tlie  defendant  should  have  anticipated,  or 
have  had  reason  to  anticipate,  that  his  care- 
lessness would  injure  another  person.  The 
improbability  of  injury  to  another  is  a  cir- 
cumstance that  might  be  taken  into  account, 
but  which  is  not  conclusive  of  the  question. 


If,  however,  no  reasonable  person  could  havv 
anticipated  that  injury  to  another  might 
ensue,  we  think  that  there  could  be  no  neg- 
ligence. It  is  certainly  not  essential  that 
the  negligent  person  should  have  anticipated 
Injury  to  the  particular  person  who  was  in 
fact  injured,  or  the  particular  kind  of  in- 
Jury  produced."  1  Shear.  &  Redf.  on  Neg. 
(4th  Ed.)  S  21.  It  is  quite  saffident  to  satisfy 
the  principle  and  to  bring  any  case  within 
its  operation  that  the  party  complained  of 
should  be  able,  in  the  exercise  of  the  care  of 
a  man  of  ordinary  prudence,  to  foresee  that 
harm  or  injury  will  result,  without  reference 
to  the  particular  kind.  If  he  had  or  should 
have  had  this  foresight,  he  is  in  no  better 
case  than  the  man  who  intends  to  do  and  ac- 
tually does  harm,  so  far  as  liability  for  the 
natural  and  probable  consequence  of  his  act 
or  conduct  is  concerned.  We  believe  ttiis  to 
be  the  doctrine  to  be  gathered  from  the 
teachings  of  the  text-writers  and  the  decided 
cases,  and  the  principle  that  a  man  is  liable 
for  those  consequences  only  which  an  or- 
dinarily prudent  man  can  foresee  as  likely 
to  flow  from  liis  acts,  is,  when  thus  restricted 
and  understood,  undoubtedly  the  correct  one. 
It  seems  to  be  in  consonance  with  a  Just 
appreciation  of  the  causal  connection  wMch 
should  exist  between  the  act  and  the  conse* 
quence  of  it  in  order  to  create  civil  liability. 
There  is  no  sound  or  valid  reason,  so  far  as 
we  are  able  to  see,  why  the  very  injury 
that  was  inflicted  by  the  wrongful  or  negli- 
gent act  should  have  been  foreseen,  for,  if 
the  person  complained  of  actually  intended 
any  harm  to  him  who  was  injured  by  his  act, 
it  is  conceded  that  he  is  liable,  without  re- 
gard to  the  particular  nature  of  the  injury, 
and  there  is  no  way  of  distinguishing  such 
a  case  from  one  in  which  an  act  is  n^li- 
gently  done,  which  the  party  doing  it  could 
well  see  at  the  time  would  cause  harm,  or 
injury,  in  its  general  sense,  to  another.  There 
may  be  a  difference  in  degree,  but  not  in 
principle.  In  the  one  case  there  is  an  ac- 
tual intention,  while  in  the  other  there  is  an 
implied  intention,  which  the  law  will  not 
ordinarily  permit  to  be  contradicted,  because 
it  is  a  Just  and  reasonable  rule,  as  it  is  a 
maxim  of  the  law,  that  a  person  is  presumed 
to  intend  that  which  is  the  natural  conse- 
quence of  his  act  When,  therefore,  a  willful 
wrong  is  committed,  or  a  negligent  act  which 
produces  injury,  the  wrongdoer  is  liable,  pro- 
vided in  the  latter  case  he  could  have  f<nre- 
seen  that  harm  might  follow  as  a  natural 
and  iffobable  result  of  his  act;  for,  if  be 
can  presume  that  harm  might  naturally  and 
probably  follow,  he  must  necessarily  intend 
that  it  should  follow,  or  he  must  have  acted 
without  caring  whether  it  would  or  not 
which,  in  effect  is  the  same  thing.  It  may 
be  stated  as  a  general  rule  that,  when  one 
does  an  illegal  or  mischievous  act,  which  is 
likely  to  prove  injurious  to  another,  or  when 
he  does  a  legal  act  in  such  a  careless  or  im- 
proper manner  that  he  should  foresee,  in  the 
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llffht  of  attending  circnmstanceB,  fhat  Injmy 
Co  a  third  person  may  naturally  and  probably 
ensue,  he  Is  answerable  In  some  form  of  ac- 
tion for  all  of  the  consequences  which  may 
directly  and  naturally  result  from  his  con- 
duct It  Is  not  necessary  that  he  should 
actually  Intend  to  do  the  particular  Injury 
which  follows,  nor,  Indeed,  any  Injury  at  all, 
because  the  law  In  such  cases  will  presume 
that  he  Intended  to  do  that  which  Is  the 
natural  result  of  his  conduct  In^the  one  case, 
and  In  the  other  he  will  be  presumed  to  in- 
tend that  which.  In  the  exercise  of  the  care 
of  a  prudent  man,  he  should  see  will  be  fol- 
lowed by  Injurious  consequences.  In  the 
case  of  conduct  merely  negligent  the  ques- 
tion of  negligence  Itself  will  depend  upon  the 
further  question  whether  Injurious  results 
should  be  expected  to  flow  from  the  particu- 
lar act  The  act  In  other  words,  becomes 
negligent  In  a  legal  sense,  by  reason  of  the 
ability  of  a  prudent  man.  In  the  exercise  of 
ordinary  care,  to  foresee  that  harmful  re- 
sults win  follow  Its  commission.  The  doc- 
trine Is  thus  expressed,  and  many  authorities 
dted  to  support  it.  In  21  A.  &  E.  (2d  Ed.)  p. 
487:  "In  order,  however,  that  a  party  may 
be  liable  for  negligence,  it  Is  not  necessary 
that  he  should  have  contemplated,  or  even 
been  able  to  anticipate,  the  particular  conse- 
quences which  ensued,  or  the  precise  injuries 
sustained  by  the  plaintiff.  It  Is  sufficient  If, 
by  the  exercise  of  reasonable  care,  the  de- 
fendant might  have  foreseen  that  some  In- 
Jury  would  result  from  his  act  or  omission, 
or  that  consequences  of  a  generally  Injurious 
nature  might  have  been  expected."  It  is  not 
essential,  therefore,  In  a  case  lUke  this  one. 
In  order  that  the  negligence  of  a  party  which 
causes  an  Injury  should  become  actionable, 
that  the  Injury,  in  the  precise  form  in  which 
It  in  fact  resulted,  should  have  been  fore- 
seen. It  Is  enough  if  It  now  appears  to 
haTe  been  a  natural  and  probable  cons^ 
quence  of  the  negligent  act,  and  the  party 
sought  to  be  charged  with  liability  for  the 
negligence  should  have  foreseen  by  the  exer- 
cise of  ordinary  care  that  some  mischief 
would  be  done.  1  Thomp.  €k>m.  on  Neg.  ( 
69.  In  determining  whether  due  care  has 
been  exercised  in  any  given  situation  of  the 
party  alleged  to  have  been  negligent,  refer- 
ence mu0t.be  had  to  the  facts  and  circum- 
stances of  the  case  and  to  the  surroundings 
of  the  party  at  the  time,  and  he  must  be 
Judged  by  the  influence  which  those  facts 
and  circumstances  and  his  surroundings 
would  have  had  upon  a  man  of  ordinary 
prudence  In  shaping  his  conduct  if  he  had 
been  similarly  situated.  Hill  y.  Windsor, 
118  Mas&  261. 

Applying  these  general  principles  to  the 
case  in  hand,  we  find  that  the  defendant  oc- 
cupied that  relation  toward  the  plaintiff,  who 
was  his  pupil,  which  entitled  him  to  use 
such  means  for  the  purpose  of  correction  and 
discipline  as.  In  his  Judgment  were  required 
under  the  circumstances,  i^ovided  that  he 


ndther  acted  from  malice  nor  Inflicted  per- 
manent Injury.  State  v.  Pendergrass,  19  N. 
O.  365,  81  Am.  Dec.  416;  State  v.  Ixmg,  117 
N.  a  791,  23  S.  E.  481.  The  law  on  this  sub- 
ject Is  thus  well  stated:  ''It  is  the  duty  of 
the  teacher  tb  enforce  the  rules  and  regula- 
tions adopted  for  the  government  of  a  school, 
and  to  maintain  discipline  In  the  school,  and 
In  order  to  maintain  discipline  and  compel 
obedience  to  any  lawful  regulation  the  teach- 
er may  inflict  corporal  punishment  upon  a 
pupil,  since  the  teacher  for  the  time  being 
stands,  to  some  extent  at  least  In  loco  par- 
entis, and  has  such  a  portion  of  the  powers 
of  the  parents  delegated  to  him,  namely,  that 
of  restraint  and  correction,  as  may  be  deem- 
ed necessary  to  answer  the  purposes  for 
which  he  Is  employed."  A.  &  E.  Enc  (2d 
Ed.)  p.  244.  And  by  another  writer  it  is  thus 
stated:  "The  teacher  has  the  power  to  en- 
force obedience  to  the  rules  and  to  his  com- 
mands. One  of  the  means  recognised  by  the 
law  is  corporal  chastisement  He  may  there- 
by Inflict  temporary  pain,  but  not  seriously 
endanger  life,  limbs,  or  health,  or  disfigure 
the  child,  or  cause  any  other  permanent  In- 
Jury.  He  cannot  lawfully  beat  the  child, 
even  moderately,  to  gratify  his  own  evil  pas- 
sions. The  chastisement  must  be  honestly  in- 
fiicted  In  punishment  for  some  dereliction 
which  the  pupil  understands.  Plainly,  if  the 
teacher  keeps  himself  within  these  limits  and 
his  lawful  Jurisdiction,  he  must  decide  the 
question  of  the  expediency  or  necessity  of 
the  punishment  and  Its  degree.  It  is  Im 
possible  he  should  Inflict  It  without**  Bishop 
on  Noncontract  Law,  S  696,  p.  269.  If,  when 
the  case  is  again  tried,  the  Jury  find  that  the 
defendant  acted  maliciously,  he  will,  of 
course,  be  liable  to  the  plaintiff  f<»  the  con- 
sequent injury  and  damage,  as  was  fully  and 
clearly  explained  In  the  charge  of  the  Judge 
at  the  last  trial;  but  if  he  Inflicted  a  perma- 
nent injury  In  attempting  to  enforce  the  dis- 
cipline of  his  school,  and  in  so  doing  failed  to 
exercise  ordinary  care,  he  will  still  be  liable 
to  the  plaintiff  if  the  Jury  further  fljid  that 
the  injury  was  the  natural  and  probable  re- 
sult of  his  negligence,  and  that  the  defend- 
ant in  the  light  of  the  attending  circum- 
stances, and  In  the  exercise  of  ordinary  care, 
ought  reasonably  to  have  foreseen  that  a 
permanent  injury  would  be  the  natural  and 
probable  consequence  of  his  act 

The  court  had  charged  the  Jury  correctly, 
in  accordance  with  the  foregoing  principles, 
until  it  gave  the  Instruction  contained  in  the 
defendant's  third  prayer.  By  that  instruc- 
tion the  Jury,  before  they  could  return  a  ver- 
dict for  the  plaintiff,  were  required  to  find 
that  the  defendant  was,  at  the  time,  able  to 
foresee,  by  the  exercise  of  ordinary  care,  not 
only  that  Injury  would  result  but  that  the 
particular  injury  which  was  received  by  tlie 
plaintiff  would  be  the  natural  and  proba- 
ble consequence  of  his  act  It  is  very  likely 
that  this  Instruction  had  great  weight  with 
the  Jury  In  deciding  the  case  against  the 
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plaintiff,  and  we  can  well  see  how  he  might 
have  been,  and  no  donbt  was,  seriously  preju- 
diced  thereby.  The  language  of  Gaston,  J., 
in  State  t.  Pendergrass,  19  N.  O.,  at  page 
867»  81  Am.  Dec.  416,  will  be  appropriate  in 
this  connection,  as  he  states  the  rule  of  re- 
sponsibility in  such  cases  with  his  nsoal 
clearness:  ''We  think  that  the  Instruction  on 
this  point  should  have  been  that,  unless  the 
Jury  could  clearly  infer  from  the  evidence 
that  the  correction  Inflicted  had  produced,  or 
was  in  its  nature  calculated  to  produce,  last- 
ing Injury  to  the  child,  it  did  not  exceed  the 
limits  of  the  power  which  had  been  granted 
to  the  defendant  We  think,  also,  that  the 
Jury  should  have  been  further  Instructed 
that,  however  severe  the  pain  inflicted,  and 
however,  in  their  Judgment,  it  might  seem 
disproportionate  to  the  alleged  negligence  or 
offense  of  so  young  and  tender  a  child,  yet, 
if  it  did  not  produce  nor  threaten  lasting  mis- 
chief, it  was  their  duty  to  acquit  the  defend- 
ant, unless  the  facts  testifled  induced  a  con- 
viction in  their  minds  that  the  defendant  did 
not  act  honestly  in  the  performance  of  duty, 
according  to  her  sense  of  right,  but,  under 
the  protect  of  duty,  was  gratifying  malice." 
There  the  liability  tras  made  to  depend  upon 
the  question  whether  the  act  charged  to  have 
been  negligent  threatened  lasting  injury.  We 
can  add  nothing  to  what  is  so  well  said  by 
that  wise  and  learned  Judge.  There  was  er- 
ror in  giving  the  defendant's  tliird  prayer  for 
instruction,  which  entitles  the  plaintiff  to  an- 
oth^  trial.  We  cannot  consider  this  error 
as  cured  by  the  other  parts  of  the  charge 
though  in  themselves  correct  Edwards  v. 
Raikoad,  129  N.  C.  78,  39  S.  E.  780;  Id.,  182 
N.  C.  101,  43  S.  B.  S85;  WUliams  v.  Hald, 
118  N.  O.  481,  24  S.  B.  217;  TUlett  v.  Rail- 
road, 115  N.  C.  662,  20  S.  E.  480.  The  rule 
in  this  respect  is  well  settled  in  those  cases. 

Nmv  trial. 

OOUQLAS,  J.,  concurs  in  result  arguendAi 

014  N.  0.  7«)  —— 

STATE  V.  GARLAND,  Sheriff. 

(Sapreme  Court  of  North  Carolina.    May  8» 

1904.) 

SHBSIFFS— MALFEASANCE  IN  OFtlOfi— PORCH  ABB 
OF  COTTNTT  €LAIICS-~€ONSTB0CTION  OF  8TAT- 

.  UTE— PXmCHABS  FOB  OOUNTT— INVAJUD  DI- 
BECTION  OF  COKMISSIONEBS. 

1.  Pub.  Laws  1868-69,  p.  607,  c.  260,  entitled 
**An  act  to  declare  it  a  misdemeanor  for  any 
coonty  officer  to  speculate  in  county  claims,'' 
which  now  appears  as  Code,  S  1009,  under  the 
caption  "County  Claims,  Speculation  In,  Indict- 
able," provide  that  if  any  clerk,  sheriff,  or  other 
officer  shall  purchase  county  claims  at  a  less 
price  than  their  true  value,  or  speculate  In  such 
claims,  he  shall  be  ^ilty  of  a  misdemeanor. 
Held,  that  the  intention  of  the  statute  is  to  pre- 
vent county  officials  from  buying  for  their  own 
benefit  claims  due  by  the  county  of  which  they 
•re  officials,  and  the  act  does  not  extend  to  a 
sheriff  who  purchases  county  claims,  at  the  di- 
rection of  the  county  commissioners,  solely  for 
the  benefit  of  the  county. 

2.  The  fact  that  under  Xaws  1901,  p.  352,  c. 
214,  S  it  providing  that  no  part  of  a  special  tax 


fund  of  a  county  should  be  paid  oat  by  the 
county  commissioners  without  the  concurrence 
of  the  finance  committee,  the  county  commis- 
sioners had  no  power  to  delegate  to  the  sheriff 
the  duty  of  passinc  on  the  validity  of  county 
claims  which  they  directed  him  to  buy,  did  not 
make  the  sheriff  criminally  r^si)onsibie  for  fol- 
lowing the  instructions  of  the  commissioners,  so 
as  to  render  him  subject  to  prosecution  under 
Code,  (  1009.  for  purchasing  county  claims  at 
less  than  their  true  value. 

Appeal  from  Superior  Court,  Mitchell  Coun- 
ty; Shaw,  Jud^e. 

C.  Garland,  sheriff,  was  convicted  of  pur^ 
chasing  claims  against  the  county  at  a  less 
price  than  thehr  full  value,  and  appeals.  Re- 
versed. 

8.  J.  BSrvln,  for  appellant  The  Attorney. 
General,  for  the  State. 

MONTGOMERY,  J.  The  defendant  was  in- 
dicted in  the  superior  court  of  Mitchell  coun- 
ty for  purchasing,  while  heading  the  office  of 
sheriff  of  that  county,  willfully  and  unlaw- 
fully, certahi  claims  against  the  county  of 
Mitchell  at  a  less  price  than  their  full  value. 
The  jury  returned  a  special  verdict,  the  sub- 
stance of  which,  as  to  its  material  parts,  is  as 
follows:  The  county  of  Mitchell  has  been  for 
many  years  largely  In  debt,  and  the  General 
Assembly  has  enacted  at  various  sessions  laws 
authorizing  the  ccMnmissioners  to  levy  special 
taxes  to  be  used  in  compromising  and  settling 
the  floating  Indebtedness  of  the  county  ht  less 
than  its  face  value.  Through  those  years  it 
has  been  a  custom  of  the  several  sheriffs  of  the 
county  to  take  up  such  Indebtedness  as  was 
offered  by  creditors,  at  50  cents  on  the  dollar, 
either  in  payment  of  taxes  due  to  the  county, 
or  from  the  special  tax  fund  at  that  rate—the 
sheriff  having  been  instructed  In  each  case  to 
do  so  by  the  board  of  county  commissioners; 
and,  on  settlements  between  the  sheriffs  and 
the  county  commissioners,  they  would  be  al- 
lowed  credits  for  the  claims  at  the  rate  they 
paid  for  th^m.  The  defendant  in  the  present 
case  was  directed  and  instructed  by  the  com- 
missioners to  accept  all  claims  due  by  the 
county,  and  offered  by  the  holders,  at  the  rate 
of  50  per  cent  of  their  face  value,  and  to  pay 
therefor,  either  in  tax  receipts  or  in  cash,  out 
of  the  special  fund;  and  the  defendant  under 
these  instructions,  acting  as  the  agent  of  the 
board  of  commissioners,  did  in  June,  1902,  ac- 
cept from  a  holder  two  certain  claims,  par- 
,  ticularly  numbered  and  specified,  due  and  ow- 
ing by  the  county,  and  he  paid  for  the  claims 
at  the  rate  of  50  per  cent  of  their  face  value. 
The  claims  were  paid  for  partly  in  tax  re- 
ceipts and  the  balance  by  a  check.  That 
amount  was  charged  by  the  defendant  on  his 
books  against  the  special  tax  fund,  but  paid 
by  check  drawn  by  him,  as  sheriff,  on  a  bank 
in  which  the  special  and  general  tax  fund 
was  deposited  under  one  account  to  his  credit 
as  sheriff.  Thereafter,  on  a  settlement  be- 
tween the  sheriff  and  the  commissioners,  he 
produced  the  claims  taken  up  by  him  from 
the  holder,  and  he  received  a  credit  for  the 
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same  hb  sheriff  and  tax  collector  only  to  the 
amount  lie  had  paid  the  holder,  and  no  more. 
The  Joiy  further  found  that,  In  taking  up  the 
claims  from  the  holder,  the  defendant,  who  at 
the  time  was  sheriff  of  the  county,  "acted:  as 
the  agent  of  and  for  and  in  behalf  of  MitcheU . 
county,  and  under  instructions  and  directions 
of  the  commisslonaB  of  Mitchell  eoun^»  and 
not  for  or  in  his  own  behalf^  and  that,  in  set- 
tlement with  the  county,  he  was  credited  only 
with  the  amount  he  had  paid  Xappan  [the 
holder]  theref«." 

The  statute  und^  which  the  def  ecndant  was 
indicted  (Code,  (  1000>)  is  chapter  260,  p.  007, 
Pub.  Laws  IBQS-^.  The  act  o^  18e&-68  had 
for  its  caption  "An  act  to  declare  it  a  misde- 
meanor for  any  county  officer  to  speculate  in 
county  claims."  The  caption  of  the  Code  sec- 
tion is,  "County  Claims,  Speculaticm  in,  In- 
dictable." The  purchase  of  claims  against  the 
county  by  a  county  office  is  not  prohibited  by 
the  statute  If  a  full  price  is  paid  therefor.  If 
such,  an  officer  pays  full  prloe  for  a  claim 
against  the  county,  he  has  as  much  right  to 
buy  it  as  has  anybody  else.  It  is  only  when 
he  buys  such  claims  at  less  than  their  face  or 
full  value  that  the  law  interferes  and  declares 
such  act  a  misdemeanor.  The  reason  for  this 
prohibition  is  apparent  If  such  conduct  were 
allowed,  the  county  officers  might  refuse  to 
pay  the  Indebtedness  of  the  county  at  the  full 
value  of  the  claims,  although  the  money 
might  be  in  the  treasury  for  that  purpose,  to 
the  end  that  those  who  held  such  claims  might 
be  compelled  to  take  less  than  their  face 
valuer  or  commence  litigation  for  their  collec- 
tion. The  intention  and  meaning  of  the  stat- 
ute therefore  are  to  prevent  county  officials 
from  buying  for  their  own  benefit  claims  due 
by  the  county  of  which  they  are  officials. 
But  if  the  meaning,  from  the  context,  was 
doubtful,  the  caption  of  the  act  of  1868^-60, 
and  that  of  Code,  §  1009,  might  be  invoked  to 
aid  in  the  construction  of  the  law;  and,  as  we 
have  seen,  those  captions  declare  that  the  ob- 
ject of  the  law  Is  to  prevent  county  officers 
from  speculating  in  claims  due  by  their  coun- 
'ties.  They  themselves  are  not  allowed,  under 
the  pains  of  indictment,  either  to  buy  a  claim 
due  by  the  county,  or  to  be  Interested  in  any 
sale  or  purchase  by  any  other  person  or  per- 
sons of  such  claims. 

llie  defendant  in  this  case,  as  we  have  seen, 
was  directed  by  the  county  commissioners  to 
buy  these  claims  for  the  county,  and  he 
bought  them,  not  for  himself,  but  for  the  coun- 
ty. The  county  got  the  benefit  of  the  pur- 
chase, and  not  one  cent  of  profit  in  any  way 
went  into  the  pocket  of  the  defendant  In 
fact  and  in  law,  as  the  jury  found,  he  did  not 
buy  for  himself,  but  for  the  county,  through 
the  dhrectlon  of  the  commissioners.  It  was 
contended  by  the  Attorney  General  in  this 
court  that  under  the  act  of  1901,  p.  S62,  c. 
214,  no  part  of  the  special  tax  fund  of  the 
county  could  be  used  for  any  purpose,  except 
by  the  joint  act  of  the  board  of  commission- 
ers and  the  finfince  committee  qt  Mitchell 


county,  and  that  therefore  the  direction  of  the 
commissioners  to  the  defendant  was  a  nullity, 
and  the  action  of  the  sheriff  was  on  his  own 
responsibility.  It  is  true  that  the  passing 
upon  the  validity  of  claims  of  the  county  of 
Mitchell  by  the  commissioners  and  the  finance 
committee  was  an  act  judicial  in  its  charac- 
ter, and  It  could  not  be  delegated  to  the  sher^ 
iff,  who  virtually  passed  upon  the  claims 
which  he  bought  as  both  valid  in  law  and  due 
by  the  county;  and  it  might  be  in  some  civil 
procedure  that  the  holders  of  the  claims  which 
the  sheriff  purchased  might  be  made  to  return 
the  money  and  take  back  thehr  claims,  or  it 
may  be  that  any  holder  of  claims  against  the 
county  of  Mitchell  might  by  due  process  of 
law,  prevent  the  authorities  of  that  county 
from  preference  among  its  creditor^  because 
of  a  willingness  on  the  part  of  some  to  com- 
promise their  daims  against  the  counties.  But 
all  that  Is  a  very  different  matter  from  indict- 
ing anjl. punishing  the  defendant  who  is  sher- 
iff of  the  county,  for  following  an  invalid  in- 
struction. He  has  reaped  no  benefit  He 
made  no  purchase  for  himself,  and  the  county 
alone  was  benefited.  The  Judgment  of  guil^ 
pronounced  by  his  hcmor  upon  the  special  ver- 
dict was  erroneous. 
Reversed 


(136  N.  C.  25)<) 
BERNHARDT  v.  CAROLINA  ft  N.  W.  R. 
CO.  et  al. 

(Supreme  Coort  of  North  Carolina*    May  8, 
1904.) 

BBOOViaiT  or  PATHSiny-PBOTVftP— volumtabt 

CONTRACTS. 

1.  Where  a  consignee  who  had  facilities  for 
the  transportation  of  lumber  from  the  terminus 
of  an  Initial  carrier  to  his  own  yard  by  wagon 
and  horses,  but  for  his  own  convenience,  made 
a  contract  with  a  connecting  carrier  which  had; 
a  switch  leading  Into  his  yard,  by  which  the 
cars  were  to  be  transferred  from  the  Initial  car- 
rier and  brought  directly  into  his  yard,  and  was 
apprised  at  me  time  of  making  the  contract 
wlmt  the  charges  would  be,  and  objected  to  the 
same  as  extortionate,  and  stated  that  he  would 

Eay  them  under  protest  but  afterwards  availed 
Imself  of  the  contract  and  paid  the  charges, 
he  could  not  recover  back  the  transfer  chains 
so  paid. 

Appeal  from  Superior  Court  Caldwell 
County;  Shaw,  Judge. 

Action  by  J.  Bi.  Bernhardt  against  the  Car> 
olina  ft  Northwestern  Railroad  Company  and 
another.  From  a  judgment  for  defendants, 
plaintiff  appeals.    AArmed. 

Edmund  Jones,  for  appellant  W.  C.  New- 
land,  C.  B.  Child8»  and  J.  H.  Marion,  for  ap- 
pellees. 

MONTGOMBRT,  J.  The  plaintiff  alleged 
in  his  complaint  that  he  was  a  dealer  in  lum- 
ber In  the  town  of  Lenoir,  and  that  from  No- 
vember, 1899,  to  August  1902,  he  received 
on  his  lumber  yard  a  large  number  of  cars 
loaded  with  lumber,  which  had  been  hauled 
over  the  road  of  the  defendant  the  Caldwell 
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it  Northern  Railroad  Company  to  the  terml- 
nna  of  Its  track  at  Lenoir,  and  then  delir- 
ered  It  to  the  defendant  the  OaroUna  &  North- 
western Railroad  Company;  that  the  Caro- 
lina &  Northwestern  carried  the  cars  a  fourth 
of  a  mile  ot^  their  track  to  the  plalntUTs 
inmber  yard,  and  for  that  service  the  plain- 
tiff paid  to  the  Carolina  &  Northwestern  60 
cents  per  car,  and  in  addition  thereto  the 
snm  of  25  cents  per  car,  as  demurrage,  for 
each  and  every  day  that  bjkA  car  remained 
unloaded,  Including  the  day  next  after,  and 
also  the  day  of  Its  arrival;  that  the  plaintiff 
was  compelled  to  pay,  and  did  pay  under 
protest,  the  demurrage  on  the  cars  for  the 
next  day  succeeding  the  day  of  their  arrival, 
and  also  after  on  the  day  of  their  arrival^ 
amounting  to  $225.  The  plaintiff  further  al- 
leged that  the  demand  of  the  defendants,  and 
the  compelling  by  them  of  the  plaintiff,  to  pay 
the  $225  demurrage  for  fractions  of  days, 
was  tortious,  wrongful,  and  unwarranted  by 
law,  and  ought  to  be  refunded  to  the  plain- 
tiff. The  defendant  the  Carolina  &  North- 
western denies  any  knowledge  of  the  num- 
ber of  cars  delivered  to  the  plaintiff,  or  that 
any  amount  was  paid  to  them  under  protest 
for  such  service,  and  further  avers  that  it 
had  no  concern  with  the  matters  and  trans- 
actions set  forth  in  the  complaint,  except  as 
the  agent  of  the  Caldwell  &  Northern  Rail- 
road Company  in  collecting  the  charges  of 
that  company  for  the  time  cars  were  held 
by  and  for  the  plaintiff  at  Lenoir,  and  that 
all  such  charges  so  collected  of  the  plaintiff 
were  for  the  use  and  benefit  of  the  Caldwell 
Sc  Northern,  and  were  collected  and  paid  over 
to  that  'company  under  instructions  of  that 
company.  The  defendant  the  Caldwell  & 
Northern  Railroad  Company  denied  in  its 
answer  that  the  plaintiff  ever  paid  any 
amount  to  the  Carolina  &  Northwestern  Rail- 
road Company  for  the  use  and  benefit  of  this 
defendant,  and  further  averred  that  it  had 
an  agreement  with  the  Carolina  &  North- 
western by  which  this  defendant  was  to  pay 
said  company  50  cents  per  day  for  all  box 
cars  and  25  cents  per  day  for  all  fiat  cars 
handled  by  this  defendant,  belonging  to  said 
company,  and  the  Carolina  &  Northwestern 
was  to  pay  this  defendant  the  sum  of  50 
cents  per  day  for  all  box  cars  and  25  cents 
per  day  for  all  fiat  cars  handled  by  the  said 
company,  belonging  to  this  defendant;  that 
this  defendant  never  had  any  ccmtract  what- 
ever with  the  plaintiff  about  delivering  cars 
to  his  lumber  yard,  and  has  never  delivered 
any  cars  to  his  yard:  and  that  the  plaintiff 
has  never  paid  this  defendant  anything  what- 
ever for  delivering  cars  to  his  yard/* 

At  the  trial,  by  consent,  a  Jury  trial  was 
waived,  and  the  court  found  the  facts.  Such 
of  them  as  are  necessary  to  the  decision  of 
the  case  will  be  stated: 

The  Carolina  &  Northwestern  Ralhroad 
Company  switched  the  cars  over  its  own 
track  to  the  switch  track  extending  to  the 
plaintiff's   lumber  yard,   and   thence   along 


said  switch  track  to  the  plaintiff's  Inmber 
yard,  for  which  the  plaintiff  paid  that  com- 
pany 50  cents  f6r  each  car  so  switched.  The 
defendants  entered  into  a  contract  in  writing 
with  each  other  with  reference  to  the  inter- 
change of  cars,  by  which  platform  cars  w&e 
to  be  interchanged  on  the  basis  of  25  cents 
per  day  of  24  hours,  or  fraction  thereof;  no 
mileage  to  be  charged  in  either  instance. 
The  Caldwell  &  Northern  Railroad  Company 
looked  to  the  Carolina  &  Northwestern  Rail- 
road Company  for  the  25  cents  per  day  for 
each  day  that  the  cars  stayed  on  Bemhardt's 
siding,  and  that  the  Carolina  it  Northwestern 
Railroad  Company  would  collect  from  Bern- 
hardt accordingly.  That  agreement  between 
the  two  companies  was  sent  to  and  received 
by  the  plaintiff.  The  plaintiff  wrote  to  the 
companies  that  the  25  cents  p^  day  for  each 
day  that  the  cars  might  be  on  his  yard,  Sun- 
days not  counted,  would  be  satisfactory,  or, 
in  his  own  words,  "I  will  pay  for  the  day 
they  are  being  unloaded,  or  as  many  days 
as  I  may  delay  them  by  not  unloading."  In 
reply  to  that  letter,  and  before  the  matters 
complained  of  had  arisen,  the  plaintiff  re- 
ceived a  letter  from  the  superintendent  of  the 
Carolina  ic  Northwestern  Railroad  Company 
in  the  following  words: 

**I>ear  Sir:  Yours  4th  inst  in  reference 
to  car  interchange.  When  the  C.  &  N.  de- 
liver you  cars  to  us  at  Lenlor  to  go  in  your 
track,  we  will  put  them  over  there,  and  when 
you  notify  us,  we  will  take  them  out  and 
place  them  back  on  the  0.  &  N.  track,  but 
the  C.  &  N.  people  will  charge  us  for  these 
cars  from  the  time  they  are  delivered  to  you 
until  they  are  placed  back  on  th^  track* 
and  we  will  have  to  look  to  you  for  the 
amount  If  the  failure  to  place  them  back 
promptly  is  due  to  any  carelessness  on  onr 
part,  then  it  will  be  for  you  to  show  the  fact, 
but  as  the  C.  &  N.  holds  us  responsible  for 
these  cars,  we  will  have  to  hold  yon  to 
whatever  amount  they  hold  us,  as  we  are  do- 
ing this  business  at  accommodation  price, 
we  cannot  afford  to  lose  anything  in  it  As 
above  stated  I  shall  do  what  I  can  to  move 
these  cars  for  you,  but  there  will  sometimes 
be  failures  (such  as  delayed  trains)  to  place 
your  cars  that  we  cannot  be  responsible  for. 
In  such  cases  we  propose  to  give  our  work 
preference. 

"Now  if  at  any  time  you  notify  our  road 
that  these  cars  are  ready  to  be  moved  out 
and  they  are  not,  if  you  will  notify  me,  I 
will  endeavor  to  push  them  out,  but  I  am  not 
on  the  grounds  and  cannot  undertake  to  lose 
anything  by  failures. 

'<I  would  advise  that  you  ask  for  0.  &  N. 
W.  cars  to  go  on  C.  &  N.  track,  when  yon 
want  lumber  from  them  to  your  yard,  in  or- 
der that  the  cars  when  unloaded  may  be  load- 
ed by  you  out  and  save  an  extra  switch* 
and  relieve  the  possibility  of  not  getting 
these  cars  back  promptiy  aft^  you  unload 
them." 

And  In  ceply  to  that  letter  the  plaintiff 
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wrote  that  he  would  pay  the  25  c^tB  per 
day  for  cam  required  by  it  in  the  letter,  but 
would  do  80  under  protest,  and  that  he  would 
endeavor  to  have  it  repaid  to  him,  as  he  did 
not  consider  it  a  Just  or  reasonable  charge. 
The  plaintiff  afterwards  paid  the  amounts, 
with  full  knowledge  of  all  the  terms  and 
conditions  existing  between  the  two  roads 
as  to  the  charge  on  cars,  and  there  was  no 
agreement  on  the  part  of  either  of  them  to 
repay  the  same.  The  bills  were  made  out  by 
the  Carolina  &  Northwestern  against  the 
plaintiff  for  the  charges;  the  charges  being 
for  detention,  and  embracing  fractions  of 
days.  The  Carolina  &  Northwestern  collect- 
ed of  the  plaintiff  the  amount  of  the  charges 
{$225),  and  accounted  to  the  Caldwell  & 
Northern  for  the  same,  along  with  all  other 
of  the. Caldwell  &  Northern  cars  that  went 
ovtf  the  Carolina  &  Northwestern  road,  as 
the  plaintiff  had  requested  the  Caldwell  & 
Northern  to  do.  The  plaintiff  could  have 
unloaded  the  cars  at  the  station  in  Lenoir, 
and  hauled  the  lumber  with  wagons  to  liis 
yard  at  a  cost  of  50  cents  per  car,  but  it  was 
more  convenient  for  him  to  have  them 
switched  to  his  yard  by  the  Carolina  &  North- 
western. The  charge  was  for  a  rental  or  car- 
service  charge. 

From  all  the  facts  found  in  the  case,  it  is 
clear  that  the  charges  made  for  the  detention 
of  the  cars  against  the  plaintiff  were  not  the 
ordinary  charges  for  demurrage,  and  the 
rules  governing  that  subject  do  not  apply. 
The  plaintiff  had  ready  facilities  for  the 
transportation  of  lumber  from  the  terminus  or 
depot  of  the  Caldwell  &  Northern  to  his  own 
yard  by  wagon  and  horses,  but,  for  his  own 
convenience,  he  made  a  contract  with  the  de- 
fendant companies,  fixing  the  amount  which 
should  be  due  on  the  detention  of  cars  upon 
the  switch  leading  to  his  yard.  The  con- 
tract seems  to  be  clear  and  explicit.  The 
plaintiff  knew  what  it  meant— that  is,  that 
the  charge  for  each  car  should  be  25  cents 
a  day,  and  25  cents  for  each  fraction  of  a 
day— and  he  protested  against  it  before  any 
charge  had  been  iucurred.  But  nevertheless 
afterwards  he  availed  himself  of  the  con- 
tract because  of  its  greater  convenience  to 
him.  If  there  had  been  room  for  misunder- 
standing between  the  parties'as  to  the  mean- 
ing of  the  contract  when  it  was  entered  into, 
that  became  an  immaterial  matter  when  aft- 
erwards the  plaintiff,  upon  presentation  of 
bills  containing  charges  for  fractions  of  days, 
paid  the  charges.  This  is  not  a  case  where 
one  under  peculiar  conditions  is  compelled 
to  pay  an  extortionate  demand,  such  as 
would  shock  the  conscience— unconscionable 
and  unreasonable— or  suffer  great  injury  to 
his  person  or  property  if  he  does  not  yield. 
The  plaintiff,  according  to  the  findings  of 
fact,  as  we  have  seen,  had  other  facilities 
for  carrying  his  lumber  to  his  yard  at  a  rea- 
sonable cost,  and  he  only  chose  the  method 
txe  adopted  because  it  was  more  convenient 
t^  him.    There  was  no  mistake  here  about 


the  facts.  They  were  all  known,  and,  if  the 
phiintiff  had  reluctantly  and  under  protest 
paid  the  charges,  it  was  nevertheless  his  vol- 
untary act,  and  he  cannot  recover  them  back. 
Devereux  v.  Ins.  Co.,  08  N.  C.  6,  3  S.  E.  639. 
'•Money  voluntarily  paid  with  a  knowledge  of 
all  the  facts  cannot  be  recovered  back,  al- 
though there  is  no  debt  Commissioners  v. 
Commissioners,  75  N.  C.  240;  Commissioners 
v.  Setz^,  70  N.  C.  426.  Nor,  if  thus  paid, 
can  it  be  recovered  back,  though  paid  in  sat- 
isfaction of  an  unjust  demand,  or  one  that 
had  no  validity."  Brummitt  v.  McGuire,  107 
N.  C.  851, 12  S.  B.  191. 

The  court  gave  Judgment  that  plaintiff  take 
nothing  and  that  defendants  recover  their 
costs,  and  the  same  is  affirmed. 

Affirmed. 

036  N.  C.  »6) 
GILLIS  et  al.  v.  ARRINODALB. 
(Supreme  Court  of  North  Carolina.    May  S, 
1904.) 

MINES-«AIiS  OF  UTRBBAL  INTBBEST-<K)NTRACT 
^DKBD— FBAUD— AOTION  BT  SBLLXB— NATUU 
OF  ACTION— IBStTBS-^UDGMENT—AMENDMBNT 
OF  COMPLAINT. 

1.  Where  the  owners  of  land  were  induced  by 
the  fraud  of  defendant  to  execute  to  him  a  deed 
of  the  mineral  rights  in  the  land  for  an  express- 
ed consideration  of  $500,  when  they  supposed 
they  were  executing,  pursuant  to  a  prior  agree- 
ment, a  contract  gTving  defendant  an  option  to 
purchase  such  interest  for  the  sum  of  $3,000. 
and  defendant  entered  on  the  land,  and  removed 
timber,  etc,  and  subsequently  the  owners  sued 
for  cancellation  of  the  deed,  they  were  entitled 
to  Judgment  for  such  damages  as  defendant 
may  have  done  to  the  land,  but  not  to  damages 
as  of  the  amount  of  the  agreed  purchase  price. 

2.  Defendant  was  entitled  to  set  up,  bv  way 
of  reducing  plaintiff^'  damages,  the  enhanced 
value  of  the  land  owing  to  any  improvements 
pla<»d  thereon  bv  him. 

3.Plaintifb  alleged  that  they  had  been  indu- 
ced by  the  fraud  of  defendant  to  execute  to  him 
a  deed  of  their  mineral  rights  in  lands  for  an 
expressed  consideration  of  $500,  when  they  sup- 
posed they  were  executing  an  option  to  purchase 
such  interest  for  $3,000.  The  complaint  prayed 
for  judgment  that  the  deed  be  canceled,  and  for 
damages  to  the  amount  of  $3,000.  Issues  were 
submitted  to  the  Juiy  as  to  whether  the  execu- 
tion of  the  deed  was  obtained  by  fraud,  whether 
the  plaintiffs  had  been  damaged,  and  as  to  the 
value  of  the  improvements.  The  verdict  on  all 
the  issues,  save  the  one  as  to  the  frauds  which 
was  found  for  plaintiffs,  was  set  aside,  and  on 
further  proceedings  an  issue  was  submitted  as 
to  what  was  the  true  considercbtion.  Held^  that 
the  submission  of  such  issue  was  proper. 

4.  The  verdict  found  that  the  deed  was  pro- 
cured by  fraud,  and  that  the  consideration 
agreed  to  be  given  was  $3,000.  Beld,  that  on 
the  allegations  and  verdict  plaintiffs'  equity  was 
one  for  reformation,  and  not  for  cancellation. 

5.  Though  the  complaint  bad  not  sought  a 
money  judgment,  it  was  error  to  refuse  to  per- 
mit plaintiffs  to  amend  so  that  Judgment  might 
be  entered  not  only  for  reformation,  but  for  the 
sum  of  $3,000. 

6.  Several  tenants  in  oommon  contracted  to 
give  defendant  an  option  to  purchase  their  min- 
eral interest  in  lands  at  a  spediied  price,  but 
by  the  fraud  of  defendant  they  were  induced, 
when  they  supposed  they  were  executing  such 
a  contract,  to  execute  a  conveyance  for  a  sum 
less  than  that  agreed  on.  Prior  to  such  convey- 
ance one   of   the   tenants   had  mortgaged   his 
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share,  and  by  foreclosure  and  deed  snch  share 
had  passed  to  another  one  of  the  tenants,  and 
thereafter  the  tenants  sued  for  a  reformation 
of  the  deed  to  defendant,  ffeld,  that  the  pur- 
chasingf  tenant  could  not  compel  defendant  to 
take  the  foreclosed  share  at  the  price  agreed  on 
between  the  parties. 

7.  In  case  defendant  should  elect  to  take  such 
share  under  the  deed  as  reformed,  the  purchas- 
ing tenant  would  be  entitled  to  the  compensation 
cm  the  basis  of  reformation. 

8.  In  a  soit  by  tenants  in  common  for  the  ref- 
ormadon  of  a  deed  of  the  mineral  interest  in 
the  lands  on  the  ground  that  it  expressed  a  less 
consideration  than  that  which  had  been  agreed 
on  by  the  parties,  and  that  it  had  been  ob> 
tained  by  the  fraud  of  defendant,  one  of  plain- 
tifb  was  asked  what  was  the  fair  value  of  the 
property, .  to  which  he  responded  that  it  was 
worth  tiie  price  that  plaintiffs  claimed  had  been 
agreed  on,  and  that  he  never  would  have  agreed 
to  anything  else,  and  that  all  the  owners  in 
common  with  him  had  agreed  on  such  price. 
Heldf  that  the  testimony  was  competent  for  the 
purpose  of  corroborating  plaintiffs'  contention 
as  to  the  agreed  price. 

9.  In  a  suit  for  the  refomation  of  a  deed  of 
mineral  interests  In  lands  on  the  ground  that  it 
had  been  fraudulently  procured,  and  expressed 
a  less  consideration  than  had  been  agreed  on, 
defendant  tendered  in  writing  to  plaintiffs  be- 
fore the  trial  a  proposition  to  compromise,  and 
in  open  court  tendered  the  money  in  accordance 
therewith.  Held  that,  the  offer  not  being  in 
compliance  with  plaintiff's  dalm,  plaintiffs  were 
under  no  obligation  to  accept  the  proposition, 
but  were  entitled  to  stand  upon  their  rights 
under  the  contract. 

Appeal  from  Superior  Ck>iirt,  Person  Comi- 
ty; O.  H.  Allen,  Judge. 

Suit  by  R.  H.  GilliB  ftnd  others  agalngt 
John  A.  Arrlngdale.  From  a  judgment  In 
favor  of  plaintiffs,  all  parties  appeal.  Re- 
versed on  platntlffs'  appeal,  and  affirmed  on 
defendant'BL 

Kitchln  &  Carlton,  for  plaintiffs.  Ronn- 
tree  &  Oarr  and  Manning  &  Foushee,  for  de- 
fendant 

Plalntlflsr  Anpeal. 

CONNOR,  J.  The  plaintiffs  alleged  that 
prior  to  the  1st  day  of  May,  1900,  they  owned 
the  tract  of  land  in  controversy  as  tenants 
in  common,  and  that  prior  to  said  day  the 
A&IA  land  had  been  partitioned  between  them; 
that  the  portion  of  it  allotted  to  the  plalntiif 
J.  J.  Gillls  had  been  mortgaged  to  T.  O. 
Brooks;  that  during  the  month  of  May,  1900, 
the  plaintiffs  agreed  with  the  defendant, 
through  his  agent,  In  consideration  of  $150 
to  give  him  a  10-year  option  to  buy  the  min- 
erals on  said  land  at  the  price  of  $3,000;  that 
some  time  thereafter  the  said  agent,  in  whom 
the  plaintiffs  had  great  confidence,  procured 
their  signatures  to  a  paper  writing  upon  the 
representation  that  it  correctly  set  out  the 
terms  of  said  contract,  the  agent  paying  to 
each  of  the  plaintiffs  the  sum  of  $25;  that, 
relying  upon  the  representation  of  the  agent, 
they  signed  the  said  paper  writing;  that  by 
such  representation  the  agent  prevented  the 
plaintiffs  from  reading  the  paper;  that  the 
plaintiffs  always  thought  said  paper  set  forth 
the  true  contract  price  until  the  month  of 
May,  1901,  when  the  defendant  offered  to 


settle  with  them  by  paying  the  sum  of  $500 
for  the  minerals  on  the  entire  tract  of  land. 
Instead  of  the  true  contract  pdce  of  $3,000— 
being  $500  to  each  of  them— which  the  plain- 
tiffs refused  to  accept;  that  upon  examining 
the  paper  writing,  which  had  been  recorded 
in  the  office  of  the  register  of  deeds  of  Person 
county,  they  discovered  that  It  was  not  the 
contract  or  option  as  they  had  been  led  to 
beneve,  but,  on  the  contrary.  It  was  a  deed 
conveying  said  mineral  Interest  for  the  sum 
of  $500.  The  said  deed  contains  the  follow- 
ing clause:  ''That  the  said  parties  of  the 
first  part  for  and  In  consideration  of  the  sum 
of  $150,  the  receipt  whereof  la  fully  acknowl- 
edged, have  bargained,  sold  and  conveyed 
and  by  these  presents  do  bargain,  sell  and 
convey  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  all  the  mineral 
rIghtB,  metals  and  minerals  to  be  found  in, 
on  or  under  the  tract  of  land  in  Holloway's 
township,  Person  county.  North  Carolina,  as 
described  as  follows."  (Here  follows  a  de- 
scription of  the  land.)  Tlie  said  paper  writ- 
ing also  contains  the  following  clause:  ''It 
Is  further  understood  between  the  parties  to 
this  deed  that  said  John  A.  Arrlngdaie  or  his 
heirs  and  assigns  shall  commence  to  develop 
said  mines  by  searching  and  prospecting  for 
the  same  wfthln  six  months  from  the  date 
hereof,  and  he  shall  have  ten  years  within 
which  to  search  for,  prospect  for  and  open 
up  any  mine  or  mines  on  said  land,  and  after 
making  search  for  and  opening  up  the  same, 
^  the  said  John  A.  Arrlngdaie  shall  find  any 
mine  or  mines  that  he  will  care  to  operate, 
then  he  shall  pay  to  the  parties  of  the  first 
part  or  their  authorized  agent,  or  deposit  In 
the  Bank  of  YlrgUina,  which  shall  constitute 
a  lawftil  tender,  the  additional  sum  of  $500 
to  their  credit,  after  having  notified  the  par- 
ties of  the  first  part  that  he  Intends  to  op- 
erate the  same."  The  plaintiffs  further  Kh 
\eg^  that  the  defendant  went  Into  possession 
of  the  land  and  cut  and  destroyed  a  large 
quantity  of  timber.  They  demand  judgment, 
first,  that  the  deed  be  declared  void  and  can- 
celed;  second,  for  $8,000  damages. 

The  defendant  admits  that  he  procured 
from  the  plaintiffs  an  option  for  the  sum  of 
$150,  and  that  he  was  represented  in  the 
negotiation  by  his  agent  He  further  says 
that  the  terms  of  the  option  were  correctly 
set  forth  In  the  deed,  and  denies  that  any 
fniud  was  practiced  upon  the  plalntlffii  by 
his  agent  He  also  denies  each  and  every 
allegation  of  fraud  or  misrepresentation  as 
to  the  terms  of  the  deed,  and  admits  that 
he  went  into  possession  of  the  land,  and  says 
he  spent  many  thousands  of  dollars  In  pros- 
pecting for  minerals  and  putting  up  ma- 
chinery on  the  land;  that  all  of  the  Iminove- 
ments  were  put  on  It  by  the  defendant  be- 
fore the  plaintiffs  made  any  claim  or  allega- 
tion that  there  was  any  mistake  In  the  deed« 
or  any  fraud  practiced  upon  them.  The  cause 
came  on  for  trial  at  August  term,  1902,  be> 
fore  Judge  McNeill,  when  tbe  Issues  submit- 
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ted  to  the  Jury  were  as  follows:  (1)  Wai 
the  execution  of  the  deed  obtained  from  the 
plaintiffB  by  the  fraud  and  misrepresenta- 
tion of  O.  S.  Gamer,  as  alleged  in  the  com* 
plaint?  (2)  If  so,  were  the  plaintiffs  damaged 
thereby?  To  both  of  these  issues  the  Jury 
responded  in  the  afiOrmatiye.  (3)  What  is 
the  yalue  of  the  improrements  placed  upon 
the  land  by  the  defendant  for  mining  the 
same?  The  jury  responded  "$4,000/'  His 
honor  set  aside  the  rerdict  upon  the  second 
and  thhrd  issues,  and  made  an  order  retain- 
ing the  cause  for  further*  proceedings.  The 
defendant  excepted,  and  entered  notice  of 
appeal,  but,  being  of  opinion  that  such  appeal 
was  premature,  it  wasi,  by  consent,  dismissed. 

The  cause  came  on  again  for  trial  before 
Jndgie  Allen  at  August  term,  ld03,  when  the 
following  issue  was  submitted  to  the  Jury: 
"What  was  the  true  consideration  agreed 
upon  between  the  plaintiffs  and  the  defend- 
ant for  the  mineral  rights  and  privHeges  con- 
veyed? Ana.  18,000."  The  plaintiffs  there- 
upon tendered  a  Judgment  upon  the  yerdict, 
adjudging  that:  "Upon  consideration  of  the 
verdict  and  of  the  admissions  of  the  defend- 
ant •  •  •  and  allegations  of  the  plain- 
tiffs, the  plaintiffs  recover  of  the  defendant 
the  sum  of  $3,000,  with  interest,*'  etc.,  and 
that  said  Judgment  be  declared  a  lien  on  the 
land.  His  honor  refused  to  sign  the  Judg- 
ment, indorsing  the  following  entry  thereon: 
*'Thi8  Judgment  tendered  by  the  plaintiffs, 
and  refused  on  the  ground  that  the  action 
Is  not  one  for  a  Judgment  on  the  debt,  and 
that,  if  it  remains  unpaid,  the  plaintiffs  have 
their  remedy  by  an  Independent  action  at 
law.**  The  plaintiffs  excepted.  The  plaintiffs 
then  moved  to  so  amend  the  complaint  that 
it  would  conform  to  the  Judgment  His 
honor  refused  the  amendment,  and  signed 
th^  Judgment  set  out  in  the  record.  Said 
Judgment  directs  the  correction  of  the  deed 
by  striking  out  the  words  "five  hundred 
dollars'*  and  inserting  in  lieu  thereof  "three 
thousand  dollara**    The  plaintiffs  appealed. 

The  prayer  for  Judglnent  indicates  that  the 
plaintiffs  were  not  entirely  clear  as  to  the 
relief  wliicb  they  desired.  They  seemed  to 
have  conceived  themselves  entitled  to  have 
the  deed  canceled,  and  be  remitted  to  their 
original  status.  They  would,  in  this  view 
of  the  case,  have  been  entitled  to  Judgment 
for  such  damage  as  the  daCendant  may  have 
done  to  the  land  by  cut^g  and  removing 
the  timber,  etc.;  apt  to  the  paarchase  i^ce. 
They  could  not  have  the  land  and  the  price 
of  it  If  the  defendant  had  conceded,  upon 
tlie  finding  of  the  Jury,  that  the  plaintiffs 
were  entitled  to  have  the  deed  canceled,  he 
would  have  been  entitled  to  set  up,  by  way 
of  reducing  the  plaintiff's  damages^  such  im- 
provements as  be  had  placed  upon  the  land 
to  the  extent,  not  of  the  cost  to  him^  but  of 
the  enhanced  value  of  the  land.  The  de- 
f^idant  however,  does  not  offer  to  surrender 
the  land  and  permit  the  cancellation  of  the 
deed,  for  the  very  obvious  reason  tliat  he 


has  exp^ded  large  sums  of  money  in  pro* 
specting  for  minerals  and  in  putting  up  ma- 
chinery on  the  land.  He  could  not,  in  the 
light  of  the  verdict  of  the  Juiy,  take  the  land* 
for  his  improvements.  His  honor  Judge  Mo* 
Nell!  for  this  reason  set  the  verdict  aside  la 
regard  to  the  value  of  the  improvements. 
We  think  that  his  honor  Judge  Allen  submit- 
ted the  proper  issue.  Upon  the  coming  in 
of  the  verdict  the  plaintiffs  were  entitled  to 
have  the  deed  corrected. 

The  only  questiony  therefore,  presented  up- 
on the  plaintiff's  appeal  is  whether  the  Judge 
should,  after  making  the  correction,  liave  pro- 
ceeded to  render  Judgment  for  the  purchase 
price  as  fixed  by  the  Jury.  He  was  of  opinion 
that,  because  the  action  did  not  contemplate 
this  result,  the  plaintiffs,  were  not  entitled  to 
such  rdief.  We  are  of  opinion  that  the  con- 
clusion reached  in  the  trial  is  entirely  con- 
sistent with  the  allegations  in  the  complaint; 
that  upon  the  allegallons  and  the  verdict  the 
plaintiffs'  equity  was  for  reformation,  and 
not  cancellation.  It  being  the  purpose  of  the 
CJode  system  to  avoid  a  mult^dty  of  suits 
and  afford  complete  r^ief  tn  one  action,  the 
courts  should  be  liberal  in  allowing  amend- 
ments with  this  end  in  view;  eq;>ecially  so  in 
respect  to  the  prayer  for  Judgment  It  has 
been  uniformly  held  that  Judgment  should  be 
rendered  In  accordance  with  the  facts  alleged 
and  proved,  without  regard  to  the  prayer. 
While  we  hesitate  to  question  the  wisdom  of 
the  learned  and  careful  Judge  .who  tried  this 
cause  in  refusing  to  permit  the  amendmedt 
upon  such  terms  and  conditions  as  upon  the 
whole  case  he  thought  proper,  we  are  not  able 
to  see  from  tiie  record  before  us  any  good  rea- 
son why  the  amendment,  if  necessary,  should 
not  have  been  allowed,  and  an  end  put  to  the 
litigation.  It  has  been  frequoitly  held  by  this 
court  that  the  plaintiff  may  in  one  action  have 
relief  upon  equitable  and  legal  rights.  BUy  v: 
Early,  04  N.  C.  1. 

In  regard  to  the  share  of  J.  J.  GIlUs,  it  ap- 
pears by  the  admission  of  both  parties  that 
prior  to  the  execution  of  the  deed  in  contro- 
versy he  had  executed  a  mortgage  to  T.  O. 
Brooks,  which  was  duly  recorded;  that  said 
Brooks,  on  the  let  day  of  October,  1900,  sold 
the  land  pursuant  to  the  power  contained  in 
the  mortgage,  and  it  was  purchased  by  A.  8. 
GiUis,  to  whom  he  executed  a  deed,  which 
was  recorded  on  November  25, 1900.  In  June, 
1901,  J.  J.  Gillls  reoelved  notice  from  the  de- 
fendant that  he  had  paid  $500  into  the  Bank 
of  Virgilina,  whereupon  he  (the  said  Gillis) 
collected  his  part  thereof  (183.38),  and  signed 
a  receipt  in  full  for  his  share  of.  the  money 
due  on  the  sal^.  The  plaintiff  A.  S.  Gillls  In- 
sists that  he  is  entitled  to  stand  In  the  place 
of  J.  J.  Gillis  and  receive  the  $500,  and  that 
the  receipt  by  him  of  the  $8&.88  does  not  af- 
fect his  rights.  As  the  plalntifl  A.  8.  GUlia 
claims  title  paramount  to  the  defendant  of 
course  his  title  is  in  no  manner  affected  by 
the  actloQ  of  the  plaintiff  J.  J.  (gillis.  He  does 
not  acquire  the  right  to  compel  the  defendant 
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to  take  the  J.  J.  61111b  share  at  $600.  If ,  how- 
ever, the  defendant  elects  to  take  such  share 
under  his  contract,  he  would  pay  the  $900  to 
the  plaintiff  A.  8.  Gillls.  This  would  seem  to 
be  the  righto  of  the  parties  upon  the  facto 
herein  stoted.  The  defendant  should  exercise 
his  election  at  or  before  the  next  term  of  the 
superior  court  of  Person  county,  at  which 
torm  Judgment  should  be  entered  in  accord- 
ance with  this  opinion. 
Error. 

Defendant's  AppeaL 

In  the  defendant's  appeal  in  this  cause  we 
find  no  error  in  the  trial  before  Judge  Mc- 
NellL  Upon  the  trial  before  Judge  AH&n  the 
plaintiff  R.  H.  GiUis  was  Introduced  as  a 
witness,  and  testified  in  regard  to  the  terms 
of  the  option  and  the  execution  of  the  con- 
tract as  set  out  in  the  plaintiffs'  appeaL  He 
was  asked  the  following  question:  **At  the 
time  when  you  made  this  contract,  what,  in 
your  opinion,  was  the  fair  and  reasonable 
value  of  the  minerals  on  this  tract  of  land  of 
465  acres,  if  that  was  the  sise  of  it?  Answer. 
^000.  I  never  would  have  agreed  to  any- 
thing else."  The  defendant  objected  to  the 
question  and  answer,  and,  upon  his  objection 
being  overruled,  excepted.  He  was  asked  the 
further  question:  ''At  what  price  had  you  and 
the  other  owners  of  this  property— the  min- 
erals, I  mean— held  the  same  for  some  time? 
Answer.  ^OOO."*  The  defendant  objected, 
and,  upon  his  objection  being  overruled,  ex- 
cepted. 

We  find  no  error  in  his  honoris  ruling  in 
this  respect  The  testimony  was  competent 
for  the  purpose  of  corroborating  the  plain- 
tiffs' contention  that  the  price  agreed  to  be 
paid  was  |3,000,  and  not  $500.  The  defend- 
ant tendered  to  writing  to  the  plaintiffs,  be- 
fore the  trial  of  the  case,  a  proposition  to  com- 
promise, and  to  open  court  tendered  the  plain- 
tiffs the  money  In  accordance  with  said  propo- 
sition. The  plaintiffs  declined  to  accept  it, 
and  his  honor  held  that  it  was  not  a  compli- 
ance with  the  righto  of  the  platotlffs  as  set 
forth  to  the  pleadings,  to  which  the  defend- 
ant excepted.  We  concur  with  his  honor's 
ruling  in  this  respect  The  plaintiffs  were  un- 
der no  obligation  to  accept  the  proposition  to 
compromise.  They  were  entitled  to  stand  up- 
on thehr  righto  under  the  contract 

Upon  a  review  of  the  entire  record,  we  find 
no  error,  and  the  Judgment  must  be  aflarmed. 


(135  N.  C.  S42) 

MINISH  V.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  Carolina.    May  8, 
1904.) 

04BBIEB8— TXCKST&— IflLEAOB  B0OK8*-DXATH 
OF   OWNXB. 

h  A  mileage  book,  at  the  death  of  the  one  to 
whom  it  U  Issued,  goes  to  her  personal  repre- 
ientotives,  and  cannot  be  used  by  her  husband 
to  transport  her  remains. 


Appeal  from  Superior  Court,  Caldwell 
County;  Shaw,  Judge. 

Action  by  W.  L.  Minish  against  the  South- 
ern Railway  Company.  From  a  Judgment 
for  plaintiff  for  nominal  damages^  both  par- 
ties appeaL    Action  dismissed. 

Edmund  Jones  and  Lawrence  Wakefleld» 
for  platotiff.    &  J.  Ervin,  for  defendant 

PER  CURIAM.  The  platotiff  had  no  con- 
tract with  the  defendant  to  transport  the 
body  of  his  deceased  wife  from  Washtogton 
to  Hickory.  The  mileage  book  was  issued 
to  her,  and  at  her  death  the  unused  mileage 
goes  to  her  personal  representotives.  In  no- 
aspect  of  the  evidence  is  the  plaintiff  entitled 
to  malntoln  the  action.   It  must  be  dismissed.. 

Action  dismissed. 


(U6  N.  C.  287> 
MARKS  V.  HARRIET  COTTON  MILLS. 
(Supreme  Court  of  North  Carolina.    May  8, 
1004.) 

BBBVANT'S    INJUBIES— NEOLIOEROB  —  BXPOBEI^ 

OOOWUEBLS  —  EVIDENCB  —  COMPETBNOT— 

MASTBB'S  DUTT— ASSUMPTION  OV  BISK. 

1.  In  an  action  for  injuries  to  a  senrant  whose- 
hand  was  caught  in  open  cogwheels,  testimony 
that  the  cogwheels  should  have  been  covered  was 
incompetent,  as  mvadlng  the  province  of  the^ 
jury. 

2.  A  master  Is  not  bound  to  furnish  the  best 
known  machinery,  implements,  and  appliances* 
but  only  such  as  are  reasonably  fit  and  safe, 
and  as  are  in  general  use. 

a  In  an  action  for  Injuries  to  a  servant  whose- 
hand  was  caught  in  open  cogwheels.  It  was  er- 
ror to  permit  the  jury  to  consider  the  testimony 
of  one  witness  that  he  had  seen  one  machme- 
with  such  cogs  boxed  in. 

4.  An  employe  assumes  the  ordtoary  perils  of' 
his  service. 

•  6.  The  fact  that  cogwheels  to  which  a  serv- 
ant's hand  was  caught  would  have  been  less 
dangerous,  had  they  been  boxed  to,  did  not  show 
negligence. 

Appeal  from  Superior  Court,  Durham 
County;  O.  H.  Allen,  Judge. 

Action  by  W.  H.  Mafks  against  the  Har- 
riet Cotton  Mills.  From  a  judgment  for- 
platotiff,  defendant  appeals.    Reversed. 


Wtoston  &  Bryant,  for  appellant 
rie  &  Guthrie,  for  appellee. 


Guth- 


WALKER,  J.  The  platotiff  brought  thto 
action  to  recover  damages  for  tojuries  alleged 
to  have  been  caused  by  the  defendant's  neg- 
ligence. He  alleges  that  the  defendant  em- 
ployed him  to  operate  one  of  the  machtoes 
to  Ito  cotton  mill,  called  a  "speeder,^  and  that 
he  was  ordered  by  the  boss  or  foreman  to- 
clean  the  machtoe  while  it  was  running;  that 
the  cogwheels  of  the  speeder  were  not  boxed* 
or  cased,  as  they  should  have  been,  and  that, 
owing  to  ItB  condition,  it  was  diM^gerous  to 
run  the  machine  at  a  great  speed,  as  was 
done  by  the  defendant  while  the  plaintiff 


>^ 


S.  See  Master  and  Serrant.  voL  SI,  Osat  Dig.  t^ 
182.  185»  us.  *«^  ■•• 
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was  cleaning  it,  all  of  wMcb  was  unknown  to 
him,  as  he  was  an  inexperienced  hand,  and 
had  not  been  warned  of  the  danger,  or  in* 
stmcted  bow  to  avoid  it  The  ezceealTe 
■peed  and  the  exposed  condition  of  the  cogs 
caused  the  plaintUTs  hand  to  bo  caught  in 
the  wheels  and  seyerely  injured. 

In  order  to  prove  the  unsafe  condition  of 
the  machine,  the  plaintiff  Introduced  as  a 
witness  Ola  Woodllef ,  who  was  permitted  to 
testify,  notwithstanding  the  defendant's  ob- 
jection, that  the  cogwheels  should  have  been 
covered  or  encased.  Similar  testimony  was 
permitted  to  be  given  by  other  witnesses. 
It  Is  only  necessary  that  we  sliould  consider 
the  competency  of  this  testimony,  as  our 
opinion  in  regard  to  it  is  adverse  to  the  plain- 
tiff, who  recovered  the  Judgment  below,  and 
the  other  matters  may  not  be  presented  at 
the  next  trial.  If  there  is  one.  The  defend- 
ant's motion  to  nonsuit,  which  was  denied 
by  the  court,  and  to  which  ruling  exception 
was  taken,  presents  a  question  which  calls 
for  a  most  careful  consideration.  As  the 
facts  may  be  varied  if  the  case  is  tried  again, 
we  refrain  from  expressing  any  opinion  upon 
that  ruling,  lest  one  or  the  other  of  the  par- 
ties may  be  tiiereby  prejudiced. 

It  may  be  stated  as  a  rule,  which  is,  of 
course,  subject  to  exceptions,  though  this 
case  Is  not  within  any  of  them,  that  a  wit- 
ness can  testify  only  to  facts,  and  it  Is  left 
to  the  court  and  the  Jury  to  draw  inferences 
and  conclusions  and  to  form  opinions  ftom 
the  facts  to  which  the  witness  testifies.  He 
should  not  be  permitted  to  express  his  (pin- 
ion upon  the  very  question  to  be  determined 
by  the  Jury  under  instructions  from  the 
court  This  case  furnishes  a  striking  illus- 
tration of  the  wisdom  of  the  rula  If  the 
witness  is  allowed  to  testify  that  the  cog- 
wheels should  have  been  covered,  it  will  be 
seen  that  what  he  says  Is  the  full  equivalent 
of  an  opinion  that  the  defendant  was  guilty 
of  negligence.  It  was,  in  substance,  the  same 
as  If  he  had  testified  that  the  accident  would 
not  have  occurred  If  the  cogs  had  been  en- 
cased, and  that  the  defendant  therefore  did 
not  do  what,  under  the  circumstances,  it 
should  have  done.  If  this  is  not  a  substan- 
tial declaration  by  the  witness  that  the  de- 
fendant was  negligent,  it  is  barely  one  degree 
removed  from  it  The  witness,  in  our  Judg- 
ment, was  permitted  to  invade  the  province 
of  the  court  and  the  Jury  in  thus  testifying. 
A  witness  should  state  fkcts,  the  Juiy  should 
find  the  facts,  and  the  court  should  declare 
and  explain  the  law.  The  functions  of  the 
three,  within  their  several  spheres,  are  dear- 
ly defined,  and  should  always  be  k^pt  sepa- 
rate and  distinct  Whether  the  speeder  was 
so  constructed  as  that  its  operation  was 
safe  to  the  defendant's  empleyte  was  the  very 
question  upon  which  the  parties  were  at  is- 
sue, and  which  the  Jury  were  impaneled  to 
decide.  The  witness'  <^^nlon  upon  that 
question  was  incompetent,  and  the  plaintiff's 
<^Jectlon  to  it  should  have  been  sustained. 
47  S.B.— 28 


Authorities  in  support  of  this  ruling  are 
abundant  We  need  cite  only  a  few  of  them: 
TlUett  V.  Railroad,  118  N.  O.  1081,  24  S.  E. 
Ill;  Wolf  V.  Arthur,  112  N.  0.  691,  16  S.  B. 
848;  Smith  v.  Smith,  117  N.  C.  328^  23  S.  E. 
270;  Summerlin  v.  Railroad,  183  N.  O.  600. 
45  S.  B.  898;  Burwell  v.  Sneed,  101  N.  C. 
118,  10  a  E.  152;  Oogdell  v.  Railroad,  180 
N.  O.  813.  41  S.  B.  541;  Ck>gdell  v.  Railroad, 
132  N.  C.  852,  44  S.  B.  «L8;  Harley  v.  B.  O. 
M.  Go.,  142  N.  T.  81,  86  N.  B.  813. 

The  witness  Roberson,  who  also  testified 
tiiai  the  machine  ''should  have  been  boxed," 
was  permitted  in  addition  to  say,  aft^  ob- 
jection by  the  defendant,  that  "he  had  seen 
an  Intermediate  frame  with  these  cogs  boxed 
up."  This  was  also  Incompetent  The  em- 
ployer does  not  guaranty  the  safety  of  his 
employ^.  He  is  not  bound  to  furnish  them 
an  absolutely  safe  place  to  work  in,  but  is 
required  simply  to  use  reasonable  care  and 
prudence  In  providing  such  a  place.  He  is 
not  bound  to  furnish  the  best  known  ma- 
chinery, implements,  and  appliances,  but  only 
such  as  are  reasonably  fit  and  safe,  and  ss 
are  in  general  use.  He  meets  the  require- 
ments of  the  law  if  in  the  selection  of  ma- 
chinery and  appliances  he  uses  that  degree 
of  care  which  a  man  of  ordinary  prudence 
would  use,  having  regard  to  his  own  safety, 
if  he  were  supplying  them  for  his  own  per- 
sonal use.  It  is  culpable  negligence  which 
makes  the  employer  liable,  not  a  mere  error 
of  Judgment.  We  believe  this  is  substan- 
tially the  rule,  which  has  been  recognized 
as  the  correct  one,  and  recommended  for  our 
guide  In  all  such  cases.  It  measures  accu- 
rately the  duty  of  the  employe,  and  fixes 
the  limit  of  his  responsibility  to  his  employ^. 
Harley  v.  B.  O.  M.  Co.,  supra.  This  court 
has  said  that  all  machinery  is  to  some  extent 
dangerous,  but  the  fact  that  it  is  dangerous 
does  not  of  Itself  make  the  owner  liable  in 
damages.  It  is  the  negligence  of  the  em- 
ployer in  not  providing  for  his  employ^  safe 
machinery,  and  a  reasonably  safe  place  in 
wliich  to  work,  that  renders  him  liable  for 
any  resulting  injury  to  them,  and  this  negli- 
gence consists  in  his  failure  to  adopt  and  use 
all  approved  appliances  which  are  In  general 
use  and  necessary  to  the  safety  of  the  em- 
ployes in  the  performance  of  their  duties; 
and  this  rule  applies,  it  is  said,  even  as  be- 
tween carrier  and  passenger.  Wltsell  v. 
BaUroad,  120  N.  C.  557,  27  S.  B.  125;  Dorsett 
V.  Mfg.  Co.,  131  N.  G.  254,  42  S.  B.  612.  If 
the  employer  is  required  to  adopt  every  new 
appliance  as  soon  as  it  is  known  and  ap- 
proved, but  before  it  has  come  into  general 
use,  it  would  devolve  upon  him  the  duty,  at 
his  peril,  of  securing  at  once  the  latest  and 
best  of  all  appliances,  which,  as  also  said 
by  this  court,  would  be  too  great  a  burden  to 
impose  upon  him,  even  though  the  safety  of 
the  employe  would  be  thereby  enhanced. 
Wltsell  V.  Railroad,  supra.  The  rule  which 
calls  for  the  care  of  the  prudent  man  is  in 
such  cases  the  best  and  safest  one  for  adop- 
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tion.  It  is  perfectly  just  to  the  employ^,  and 
not  unftiir  to  his  employer,  and  is  but  the  out- 
growth of  the  elementary  principle  that  the 
employ^,  with  certain  statutory  exceptions, 
assumes  the  ordinary  risks  and  perils  of  the 
service  in  which  he  Is  engaged*  but  not  the 
risk  of  his  employer's  negligence.  When  any 
injury  to  him  results  from  one  of  the  ordl* 
nary  risks  or  perils  of  the  service,  It  is  the 
misfortune  of  the  employ^,  and  he  must  bear 
the  loss.  It  being  damnum  absque  injuria; 
but  the  employer  must  take  care  that  ordi- 
nary risks  and  x)eril8  of  the  employment  are 
not  increased  by  reason  of  any  omission  on 
his  part  to  provide  for  the  safety  of  his  em- 
ploy^. To  the  extent  that  he  fails  In  this 
plain  duty,  he  must  answer  in  damages  to 
bis  employ^  for  any  Injuries  the  latter  may 
sustain  which  are  proximately  caused  by 
his  negligence.  The  testimony  of  the  witness 
that  he  "had  seen  a  frame  with  the  cogs 
boxed  up"  was  admitted  in  violation  of  the 
rule  we  have  just  stated,  as  It  was  equivalent 
to  saying  that  the  defendant  had  not  adopted 
the  best  appliances  for  safety,  though  there 
was  no  proof  that  they  were  in  general  use. 
The  testimony,  as  given,  was  collateral  to 
the  Issue.  It  is  suggested  that  the  plaintiff 
could  not  begin  to  prove  the  fact  that  the 
boxed  machines  are  in  general  use  unless  this 
kind  of  testimony  is  admissible.  This  rea- 
son for  admitting  the  testimony  is  more 
apparent  than  real,  and  we  do  not  think  It 
Is  at  all  sound.  A  point  presented  in  a  case 
should  not  be  decided  as  an  ab«tract  proposi- 
tion, but  with  reference  to  the  facts  and 
actual  state  of  the  case.  The  question  and 
answer  were  not  excluded,  but  admitted,  in 
this  case;  and  there  was  no  additional  evi- 
dence offered  by  the  plaintiff  tending  to  show 
that  cogwheels  in  mills,  other  tiian  the  one 
mentioned  by  the  witness,  are  boxed.  The 
plaintiff,  perhaps,  might  have  shown  that 
boxes  were  in  general  use  by  proving  that  a 
number  of  mills  used  them,  but  this  he  did 
not  attempt  to  do.  He  had  the  full  benefit 
of  the  right  to  begin  his  proof,  and  did  be- 
gin It,  but  failed  to  complete  it  If  the  fact 
that  the  speeders  are  boxed  in  on«  mill  Is 
proof  of  the  general  usage  to  that  effect,  then 
the  evidence  was  properly  admitted.  But 
can  it  be  successfully  contended  tliat  It  la 
any  evidence  of  such  general  usage?  There 
can  be  but  one  answer  to  this  question.  Gen- 
eral usage  cannot  be  established  by  proof  of 
isolated  instances,  and  certainly  not  by  one 
instance.  It  would  be  unsafe  to  test  the  de- 
gree of  care  required  of  the  defendant  by 
proof  of  what  some  other  person  may  have 
done.  The  latter  is  not  shown  to  be  the 
Ideally  prudent  man,  whose  care  is  the  stand- 
ard for  our  guidance,  and  whose  example 
may  always  be  followed.  Another  reason 
suggested  In -support  of  the  admisidblllty  of 
this  evidence  would  require  the  employer  to 
guaranty  the  safety  of  his  employ^,  as  It  Is 
said  he  should  box  the  speeder  because  there 
Is  less  danger  when  the  cogs  are  not  exposed. 


This  is  a  clear  departure,  we  think,  from  the 
rule  of  responsibility  in  such  cases.  If  the 
employer  should  be  required  to  do  everything 
necessary  to  free  Ills  machine  txom  all  dan- 
ger to  his  employte,  there  would  be  no  such 
thing  as  the  assumptloii  of  risk,  for  tiiere 
would  be  no  risk  to  assume.  The  argument 
iQ  behalf  of  the  admissibility  of  the  evidence 
that  there  is  less  dang^  in.  speeders  which 
are  boxed  than  in  those  wfaleb  are  not  boxed 
leads  to  the  eonclusliHi  that  all  speeders 
should  be  boxed,  without  regard  .to  the  de- 
gree of  care  required  of  the  employer.  Again, 
whether  the  general  use  of  a  certain  device 
for  the  safety  of  employes  can  be  proved  by 
the  testimony  of  different  witnesses  that  it  is 
used  in  a  number  of  mills,  as  well  as  by  that 
of  one  witness  who  can  dpeak  of  his  personal 
knowledge  in  regavd  to  such  general  use,  is 
quite  a  different  question  from  the  one  we 
have  iQ  this  case,  which  is  whether  it  was 
proper  to  let  the  jury  hear  and  consider,  evi- 
dence as  to  its  use  in  only  one  mill.  If  the 
evidence  was  competent  for  the  purpose  of 
beginning  the  plaintiff's  proof,  when  he  failed 
to  add  to  it  evidence  of  a  like  kind  aa  to  oth- 
er mills,  the  court  should  have  excluded 
what  had  already  been  admitted,  for,  in  any 
view,  it  could  only  be  competent  as  evidence 
of  one  of  a  series  of  similar  facts,  or  as  a 
first  link  in  th«  chain  of  proof.  The  error  in 
permitting  the  witnesses,  against  the  de- 
fendant's objection,  to  testify  as  above  set 
forth  entitles  the  latter  to  another  trial.  It 
is  not  necessary  that  we  should  consider  the 
other  exceptions,  as  the  questions  they  raise 
may  not  be  presented  if  the  case  should  again 
come  before  us. 
New  trial. 

DOUGLAS,  J.  (concurring  In  result).  I 
concur  with  the  court  in  the  conclusion  that; 
according  to  our  decisions,  which  I  will 
frankly  say  have  In  some  Instances  gone  too 
far,  the  defendant  is  entitled  to  a  new  trial 
on  accoimt  of  the  admission  of  the  witness* 
opinion  that  the  cogwheels  should  be  boxed. 
I  do  not  concur  in  the  opinion  of  the  court, 
wherein  it  says  that  it  was  error  to  permit* 
the  witness  to  testify  that  he  ''had  seen  a 
frame  with  the  cogs  boxed  up."  The  witness 
does  not  appear  to  have  expressed  any  opin- 
ion as  to  the  best  appliance  for  safety,  nor 
in  fact  as  to  any  other  matter.  He  merely 
stated  a  simple  fact  which  waa  material  to 
the  case.  How  else  could  the  plaintiff  begin 
to  prove  that  boxed  cogs  were  in  general  use, 
except  by  witnesses  who  had  seen  them  in 
other  mills?  Bven  experts  eouM  not  prove 
that  they  wore  in  general  use  unless  they 
knew  the  fact  of  their  own  knowledge. 
Whether  boxes  are  the  best  method  of  pro- 
tecting cogs  may  be  a  question  of  expert 
opinion,  but  whether  they  are  in  general  use 
is  a  fact  to  which  any  one  Can  testify.  It  is 
not  necessary  to  prove  it  by  any  one  witness, 
as  it  is  diflacult  and  frequently  impossible  to 
find  any  one  man  who  has  been  through  a 
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iufficieDt  number  of  minB  to  know  tbe  geit« 
eral  custom.  On  the  other  band*  one  witness 
may  testify  as  to  certain  mills,  and  other 
witnesses  as  to  other  mtlls.  It  cannot  he 
held  that  the  testimony  of  a  witness  is  incom* 
potent  simply  because  he  does  not  testify 
as  to  a  sufficient  number  of  mills,  because  in 
that  event  the  first  witness  would  always  be 
Incompetent,  and  so  all  the  witnesses  would 
be  excluded  in  turn.  Moreover,  the  fkct  of 
general  use  is  not  the  exclusive  test,  nor  can 
a  box  be  called  a  new  and  untried  devica 
The  true  test  is  the  question  what  a  man  of 
ordinary  prudence,  having  due  regard  for  the 
rights  and  safety  of  his  fellow  mra,  would 
do  und/»r  similar  circumstances.  Suppose 
that  cogwheels,  placed  in  a  position  of  con- 
stant danger  to  passers-by,  could  be  conven- 
iently covered  at  small  expense  and  without 
materially  interfering  with  their  efficiency; 
would  it  not  be  the  duty  of  the  owner  to 
have  them  covered?  The  fact  that  a  witness 
saw  eogwheels  boxed  in  another  mill  would 
be  admissible  as  tending  to  show  that  they 
could  be  boxed,  and  that  they  were  boxed  in 
other  mills  of  a  similar  kind.  What  weight 
the  Jury  would  give  to  the  evidence  is  an- 
other question,  and  one  entirely  for  them. 
Whether  cogs  in  a  giv»  position  can  be 
boxed  without  Interfering  with  their  effi- 
ciency may  require  some  experience  to  de- 
termine, but  surely  it  does  not  require  any 
expert  knowledge  for  a  man  to  know  that 
there  is  less  danger  from  machinery  when  it 
is  boxed  up  so  that  he  cannot  possibly  get 
into  it,  than  there  is  if  it  is  left  open  so 
tl^it  he  may  get  into  it  Th^re  is  certainly 
less  danger  of  falling  out  of  a  window  when 
the  blinds  are  closed  and  securely  fastened 
than  when  they  are  open«  I  see  no  error  in 
the  admission  of  that  part  of  the  testimony. 

OLARK,  O.  J^  concurs  In  the  concurring 
opinion. 
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SOUTHERN  LOAN  &  TRUST  CO.  v. 

BENBOW. 

(Supreme  Court  of  North  Carolina.    Blay  8, 

1904.) 

IVIDBNCX  -—  LKTTEBS  —  I DSMTIFI CATION— COM- 
PETENCT  —  EXCLUSION  —  WAIVB&  OF  CONDI- 
TIONS—VOBCB  OF  XVIDENCS— QUESTION  FOB 
JUBT— FRAUDULENT  TBANBFXBS— OON8IDEBA- 
TION—ADXQUAOT— APPEAL  —  QUESTIONS  PBB- 
SENTED. 

1.  Where  plaintiff  introduosd  in  evidence  the 
entire  record  in  supplementary  proceedings,  it 
thereby  waived  its  exception  to  the  previous  ez- 
closion  of  parts  of  sudi  record,  objected  to  as 
being  fragmentary. 

2.Xetters  which  witness  tlM>Qght  that  he  had 
dictated,  though  he  bad  no  recoUection  of  doing 
BO,  and  which  were  typewritten,  and  signed  by 
another,  there  being  nothing  to  show  that,  even 
tf  witness  had  dictated  them,  they  were  cop- 
rectly  transcribed,  or  ever  seen  by  him  after 
they  were  written,  were  not  sufficiently  iden- 
tified to  be  admissible  in  evidence. 

3.  An  autograph  letter  as  to  a  conversation 
had  with  defendant,  which  does  not  purport  to 
givs  defendant's  exact  language,  or  to  contain 


the  entire  conversation,  or  any  substaiitia^  part 
thereof,  but  simply  states,  in  the  writer's  own 
language,  as  the  result  of  the  conversation,  that 
defendant  said, he  wanted  to  pay  certain  notes, 
is  not  competent  evidence. 

4.  The  release  by  a  wife  of  her  right  of  dower 
involved  In  signing  mortgages  for  $50,000  is  a 
valuable  consideration  for  a  note  for  $15,000 
executed  by  her  husband  to  her. 

5.  The  probative  force  of  testimony  Is  a  quese 
tion  for  the  consideration  of  the  jury  alone. 

6.  Whether  the  consideration  for  a  note  trans- 
ferred by  a  husband  to  his  wife  was  adequate 
was  a  question  of  fact  for  the  jury. 

7.  The  question  whether  the  consideration 
for  a  note  transferred  by  a  husband  to  his  wife 
was  so  inadequate  as  to  suggest  fraud  could  not 
be  considered  on  appeal  in  the  face  of  the  ver- 
dict of  the  jury  that  the  note  was  transferred 
for  a  valuable  consideration,  and  not  in  fraud 
of  creditors. 

Clark,  O.  J.,  and  Montgomery,  Jl,  dissent. 

On  petition   for  rehearing.     Petition  al- 
lowed. 
For  former  opinion,  see  42  S.  B.  898. 

DOUGLAS,  J.  This  case  is  now  before  us 
on  a  petition  to  rehear.  After  the  most  care- 
ful consideration  we  are  forced  to  the  opin- 
ion that  the  petition  should  be  allowed,  and 
the  judgment  of  the  court  below  aflarmed, 
OS  we  find  no  substantial  emw  in  the  record. 
We  do  not  think  It  necessary  to  discuss  any 
exceptions  other  than  those  decided  ix^  the 
former  opinion.  131  N.  O.  415,  42  S.  B.  806. 
The  plaintiff  offered  to  read  in  evidence  cer- 
tain parts  of  the  testimony  of  D.  W.  G.  Ben- 
bow  and  of  the  statement  of  .Mrs.  Mary  £. 
Benbow  given  In  supplementary  proceedings. 
Upon  objeetioii  by  the  defendants  this  testi- 
mony was  excluded  by  the  court  as  being 
fragmentary.  The  plaintiff  then,  reserving 
his  exceptions,  Introduced  in  evidence  the 
entire  record  in  the  supplementary  proceed- 
ings. Bven  if  the  evidence  as  originally 
offered  had  been  competent,  and  therefore 
impr(q;>erly  excluded— a  question  we  do  not 
find  it  necessary  to  decide— the  plaintiff 
waived  his  right  of  exception  by  Introducing 
the  entire  record,  which,  of  course,  Incladed 
the  part  previously  offered.  If  he  wished  to 
take  advantage  of  his  exception,  he  should 
have  relied  upon  it,  and  not  have  sought  the 
inconsistent  benefits  of  having  his  evidence 
before  the  jury  and  the  right  to  a  new  trial 
on  account  of  its  previous  exclusion  if  it 
failed  of  Its  desired  effect  In  other  words, 
he  should  not  have  the  benefit  of  both  its 
exclusion  and  admission  at  the  same  time. 
This  point  has  l>een  expressly  decided  In 
Cheek  v.  Lumber  Co.  (at  this  tern))  46  S.  E. 
488.  We  see  no  essential  difference  between 
such  a  case  and  the  effect  of  introducing  testi- 
mony after  a  demurrer  to  the  evidence  has 
been  overruled,  which  is  held  to  be  a  waiver 
of  the  exception.  In  both  cases  substantial 
justice  seems  to  require  that  a  party  should 
either  rely  on  his  exception  or  abandon  it 
This  was  the  rule  in  both  the  state  and  fed- 
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eral  courts  before  the  passage  of  the  so- 
called  "Hinsdale  Act**  (Laws  1807,  p.  155,  c 
109,  amended  by  Laws  1899,  jf.  263,  c.  131), 
and  rests  equally  upon  reason  and  authority. 
Pumell  ▼.  Railroad,  122  N.  G.  832,  29  S.  E. 
963;  Cos  y.  Railroad,  123  N.  O.  604,  31  S.  E. 
848;  Gates  t.  Max.  125  N.  G.  139,  34  S.  B. 
266;  Railway  y.  Daniels,  152  U.  S.  684,  14 
Sup.  Gt  756,  38  L.  Ed.  597;  Runkle  y.  Bum- 
ham,  153  U.  S.  216,  14  Sup.  Gt  837,  38  L.  Ed. 
694. 

Another  exception  of  the  plaintiff  was  to 
the  exclusion  of  certain  letters  written  by 
R.  R»  King  to  certain  of  Benbow's  creditors. 
King  testified  that  he  had  no  recollection  of 
writing  the  letters,  nor  of  anything  therein 
contained,  and  that  the  letters  did  not  refresh 
his  memory  in  the  slightest  degree.  After 
examining  the  letters,  all  that  he  was  willing 
to  say  was  that  one  of  them  was  in  his  hand- 
wilting,  and  the  others,  typewritten  and 
signed  by  Mr.  Kimball  in  the  name  of  the 
firm,  were  probably  dictated  by  him,  as  he 
had  personal  charge  of  those  matters  of  liti- 
gation. He  further  testified,  in  substance* 
in  answer  to  repeated  questions,  that  he 
always  tried  to  tell  the  truth,  and  that  he 
would  not  haye  stated  In  those  letters  any- 
thing that  at  the  time  he  did  not  believe  to 
be  true.  In  no  yiew  of  the  case  could  any 
of  tne  letters  other  than  that  in  King's  hand- 
writing be  competent  ag&jn^  any  of  the  de- 
fendants. Th^  are  typewritten,  and  signed 
by  Kimball.  King  thinks  he  dictated  them, 
but  has  no  recollection  of  doing  so.  Byen  if 
that  tact  were  established,  there  is  no  evi- 
dence that  the  letters  were  correctly  tran- 
scribed, or  that  they  were  ever  seen  by  King 
after  they  were  written.  The  fact  that  they 
were  not  signed  by  him  would  tend  to  show 
that  they  were  written  and  mailed  In  his 
absence.  If  he  had  read  them  over,  he  would 
probably  have  signed  them.  We  do  not  think 
there  was  such  identification  of  the  papers 
themselves  as  is  absolutely  essential  for  th^r 
introduction  under  any  circumstances. 

Idr.  King's  autograph  letter  is  sufficiently 
identified  as  the  original  paper,  but  we  think 
that  it  is  otherwise  incompetent  It  does  not 
profess  to  give  Dr.  Benbow's  exact  language, 
nor  in  fact  does  it  repeat  the  conversation  at 
all.  It  does  not  pretend  to  contain  the  entire 
conversation  between  Mr.  King  and  Dr.  Ben- 
bow,  or  any  substantial  part  thereof,  but  sim- 
ply states,  in  the  writer's  own  language,  as 
the  result  of  their  conversation,  that  Dr.  Ben- 
bow  said  he  wanted  to  pay  certain  notes,  and 
to  have  them  sent  to  Greensboro  for  that  pur- 
pose. Mr.  King  testified  that  be  had  a  great 
many  conversations  with  Dr.  Benbow,  and  it 
is  evident  that  these  letters  were  never  in- 
tended to  contain  a  record  of  the  numerous 
conversations,  but  merely  to  state  such  isolat- 
ed parts  thereof  or  conclusions  therefrom  as 
were  necessary  to  the  immediate  correspond- 
ence. This  clearly  takes  the  letters  out  of 
the  rule  laid  down  in  1  Oreenleaf,  H  439a, 
439b,  even  if  we  were  inclined  to  cany  the 


principle  to  the  full  extent  covered  by  the 
wording  of  the  section.  The  author  dtes  but 
three  cases  from  this  state.  Green  v.  Gaw- 
thom,  16  N.  G  409;  State  v.  Lyon,  89  N.  G. 
568,  and  Bryan  v.  Moring,  94  N.  G.  687.  The 
first  case  involved  no  writing  whatever,  but 
merely  held  that:  "Where  A.  communicated 
to  B.  a  statement  made  to  him  by  Gn  and 
upon  his  examination  could  not  recollect  its 
substance,  G.  is  a  competent  witness  to  prove 
it."  There  each  witness  testified  to  his  per- 
sonal recollection.  In  Icon's  Gase  the  wit- 
ness was  permitted  to  examine  an  alleged 
libelous  article  in  a  newspaper,  not  to  prove 
the  truth  of  its  contents,  but  to  refresh  his 
recollection  as  to  whether  he  had  seen  it  In 
that  case  the  court  says  on  page  571:  "It  is 
not  necessary  that  the  mind  should  be  able 
to  recall  the  distinct  fftcts,  when  the  witness 
has  such  assurance  of  them  as  enables  him 
to  testify.  Among  the  classes  Into  which 
Mr.  Greenleaf  distributed  this  species  of  evi- 
dence is  one  in  which  the  witness  fails  to 
recognize  the  writing  nor  does  It  awaken  his 
memory,  yet  knowing  the  writing  to  be 
genuine,  his  mind  is  so  convinced  as  to  be 
enabled  thereby  to  swear  positively  to  the 
fact"— citing  1  Greenl.  Ev.  ff  437.  In  turn- 
ing to  the  section  of  Greenleaf  then  relied 
upon  by  the  court  we  find  that  it  is  omitted 
by  his  progressive  editor  from  the  latest  edi« 
tion  of  the  work  that  bears  his  name,  and  rel- 
egated to  the  appendix  as  being  out  of  date. 
What  Prof.  Greenleaf  himself  said  is  as  fol- 
lows: "Where  the  writing  in  question  neith- 
er is  recognized  by  the  witness  as  one  which 
he  remembers  to  have  before  seen,  nor 
awakens  his  memory  to  the  recollection  of 
anything  contained  in  it  but,  nevertheless, 
knowing  the  writing  to  be  genuine,  his  mind 
is  so  oofwinoed  that  he  is  on  that  ground  en- 
abled to  8icear  ^oHtively  as  to  the  fact.'* 
The  Italics  are  ours,  and  we  are  compelled 
to  say  do  not  seem  to  us  to  mirror  the  condi- 
tion of  the  witness'  mind  upon  the  letters  in 
question.  In  Biyan  v.  Moring,  the  witness, 
referring  to  the  paper  offered  in  evidence, 
which  was  the  testimony  taken  down  by  him 
in  the  ex  parte  probate  of  the  will  before 
the  clerk,  testified  that:  "I  was  requested 
by  the  clerk  to  take  down  the  testimony,  and 
did  so  by  consent  of  counsel.  I  took  down 
the  substance  of  the  evidence  of  J.  E.  Bryan, 
and  this  paper  contains  everything  of  im- 
portance testified  to  by  him,  omitting  repeti- 
tion merely,  and  is  in  the  main  correct  It 
contains  the  substance  of  his  evidence  ac- 
curately." In  that  case  the  evidence  was 
taken  down  for  the  express  purpose  of  pre- 
serving it  and  the  writer  testified  that  it  con- 
tained accurately  the  substance  of  all  that 
was  said.  It  was  admitted  as  impeaching 
testimony.  In  State  v.  Pierce,  91  N.  G.  606, 
the  written  papers,  offered  only  as  impeach- 
ing evidence,  were  the  written  examinationB 
of  the  Impeached  witness  before  the  coroner 
and  committing  magistrate,  both  of  whom 
fully  identified  the  papers.    State  v.  Jordan, 
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110  N.  G.  491,  14  S.  B.  752,  also  referred  to 
tlie  written  examination  of  a  witness  taken 
down  by  the  committing  magistrate,  and  of- 
fered at  the  trial  to  Impeach  the  witness. 
In  Bank  v.  Fidelity  &  Deposit  Cki.,  128  N.  0. 
966,  38  S.  B.  906»  the  question  is  thus  stated 
in  the  opinion  of  the  conrt  on  page  369,  128 
N.  C,  and  page  909,  38  8.  B.:  "The  first  as* 
slgnment  of  error  cannot  be  snstalned.  The 
admitted  paper  was  a  memorandum  of  the  ex- 
amlnatlon  of  the  defendant  Mehegan  before 
a  committee  of  the  board  of  directors  of  the 
plaintiff  bank,  and  taken  down  by  the  wit- 
ness Davis,  who  testified  as  follows:  'Mehe- 
gan was  present  befcM^e  the  committee.  He 
was  examined.  His  examination  was  put 
in  writing.  I  read  every  sentence  to  Mehe- 
gan as  Blr.  Fountain  propounded  the  ques- 
tions. Then  I  wrote  down  Mehegan's  an- 
swer. I  read  the  questions  and  answers  as 
they  were  made,  and  he  said  that  they  were 
correct.  The  entire  paper  is  In  my  handwrit- 
ing. Then  read  the  whole  over  to  Mehegan. 
He  never  refused  to  sign;  never  was  asked 
to  sign  it'  Under  such  circumstances,  we 
think  the  paper  was  admissible  as  part  of  the 
testimony  of  Davis,  with  whose  credibility, 
of  course,  its  own  was  Involved."  This  case 
comes  nearer  to  that  at  bar  than  any  other 
of  which  we  are  aware,  but  its  bare  state- 
ment shows  its  essential  points  of  difference. 
It  contained  all  of  Mehegan's  testimony 
which  was  reduced  to  writing  toe  the  purpose 
of  preservation;  while  the  witness  by  whom 
it  was  proved  clearly  remembered  the  trans- 
action, and  testified  to  its  attendant  drcum- 
Btances.  Moreover,  Mehegan  was  not  only 
a  parly  to  the  action,  but  was  the  principal 
on  the  bond  upon  which  the  action  was 
brought,  against  whom  lay  the  primary  right 
of  recovery  with  the  right  of  exoneration  in 
his  codefendant  None  of  these  conditions 
exist  in  the  case  at  bar.  While  Dr.  Benbow 
was,  perhaps,  a  proper  party,  the  only  sub- 
stantial recovery  is  sought  against  Charles 
D.  Benbow  personally  and  as  executor  of  his 
mother.  Against  him,  under  the  circumstan- 
ces of  this  case,  we  do  not  think  that  the 
admissions  of  Dr.  B^ibow  would  be  compe- 
tent, even  if  properly  shown. 

One  very  serious,  if  not  insurmountable, 
objection  to.  the  admission  of  any  writing 
<ii  which  the  witness  has  no  recollection 
whatever,  and  which  does  not  at  all  refresh 
his  memory,  is  that  it  deprives  the  adverse 
party  of  all  benefit  of  his  legal  right  of  crosft- 
examination.  The  right  to  ask  questions  is 
worthless  without  the  power  to  elicit  an- 
swers. Where  the  witness  remembers  noth- 
ing, the  paper  itself  becomes  the  witness^ 
and  is  protected  by  its  Inanimate  nature 
from  the  utmost  skill  of  the  cross-examiner. 
Gross-examination,  while  frequentiy  used  to 
discredit  a  witness,  is  by  no  means  confined 
ta  that  purpose.  Indeed,  its  general,  as  well 
as  most  useful,  purpose  is  to  bring  out  the 
statements  and  drcumstances  attending  and 


qualifying  the  evidence  in  chief,  the  force 
qf  which  is  in  this  way  frequentiy  destroyed 
without  attacking  the  credlbUity  of  the  wit- 
ness. Tills  court  has  said  In  Howie  v.  Rea, 
75  N.  G.  826,  that  evidence  should  be  "au- 
thenticated by  the  two  great  tests  of  truth, 
an  oath,  and  a  cross-examination." 

The  remaining  question  is  whether  there  is 
any  evidence  of  a  valuable  consideration  for 
the  transfer  of  the  Fisher  note  from  Dr. 
Benbow  to  his  wife.  He  testifies  that  he 
transferred  it  to  her  as  part  payment  on  his 
note  for  $15,000,  then  held  by  her.  This 
Involves  the  question  whether  there  was  any 
valuable  consideration  for  the  latter  note. 
Aside  from  the  validity  of  a  gift  by  one  who 
has  no  debts,  and  the  meritorious  considera- 
tion of  a  promise  to  repay  to  a  faithful  wife 
the  money  her  father  gave  her,  which  is  not 
before  us,  we  think  that  the  release  of  her 
right  of  dower  Involved  in  signing  the  mort- 
gages for  $50,000  was  a  valuable  considera- 
tion. Upon  a  careful  reconsideration  of  the 
case  we  think  that  there  la  evidence  tending 
to  prove  that  Mrs.  Benbow  signed  the  mort- 
gages in  consideration  of  her  husband's  prom- 
ise of  a  home.  Aside  from  her  verified  an- 
swer in  the  record  introduced  by  the  plaintUf, 
a  reasonable  construction  of  her  statement, 
viewed  in  the  light  most  favorable  to  her, 
tends  to  prove  the  fact 

As  there  is  no  question  as  to  the  admls^ 
slbility  of  the  evidence,  all  that  we  can  pass 
on  is  its  probative  tendency,  its  probative 
force  being  for  the  consideration  of  the  Jury 
alone.  *It  Is  well  settied  that  the  Inchoate 
right  of  dower  is  a  valuable  right  possessing 
the  elements  of  property,  and  that  its  re- 
linquishment constitutes  a  valuable  consid- 
eration. 10  A.  &  B.  Enc  (2d  Ed.)  142,  143; 
2  Kerr  on  Real  Pr(H>erty,  ft  914;  2  Scribner 
on  I>ower,  pp.  7,  8.  Bullard  v.  Brigg%  7 
Pick.  533,  19  Am.  Dec.  292:  "A  husband 
mortgages  his  land,  and,  in  consideration  of 
his  wife's  releasing  her  right  of  dower  to 
the  mortgagee,  conveys  the  equity  of  redemp- 
tion to  a  stranger  in  fee  for  the  benefit  ot 
the  wife,  but  by  a  deed  containing  no  dec- 
laration of  the  trust,,  and  purporting  to  be 
for  the  consideration  of  a  sum  of  money  paid 
by  the  grantee.  Held,  as  against  creditors 
of  the  husband,  that  the  relinquishment  of 
the  right  of  dower  was  a  valid  consideration 
for  the  conveyance  of  the  equity  of  redemp- 
tion; that  parol  evidence  was  admissible  to 
show  that  It  was  the  true  consideration; 
that,  if  the  transaction  was  honest,  and  the 
right  of  dower  equivalent  in  value  to  the 
equity  of  redemption,  the  conveyance  was 
valid."  In  that  case  the  court  says  on  page 
638:  "The  consideration  for  this  intended 
settlement  on  the  wife  was  her  right  of 
dower  in  the  estate  which  the  husband  was 
about  to  mortgage.  Without  her  relinquish- 
ment, he  could  not  raise  the  money  wanted 
for  bis.  support  and  bi>  debts.  His  days 
were  numbered  by  intemperance  and  disease. 
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Though  she  had  no  actual  estate  in  the  dower 
daring  the  life  of  her  husband,  yet  she  had 
an  interest  and  a  right  of  which  she  could 
not  be  divested  but  by  her  consent  or  crime» 
or  her  dying  before  her  husband.  It  was  a 
yaluable  interest,  which  is  frequently  the 
subject  of  contract  and  bargain.  It  was  an 
interest  which  the  law  recognizes  as  the 
sub;^eot  of  conveyance  by  fine  In  England 
and  by  deed  with  us.  It  is  more  or  less 
valuable  according  to  the  relative  ages,  con* 
stltutions,  and  habits  of  the  husband  and 
wife.  It  is  more  than  a  possibility,  and  may' 
well  be  denominated  a  contingent  interest'* 
In  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  694,  the 
court  says  on  page  635:  '*The  character  of 
Inchoate  dower  has  been  the  subject  of  much 
contrariety  of  opinion.  It  is  said  not  to  be 
an  estate.  It  is  not  the  subject  of  grant 
It  cannot  be  taken  apon  execution.  Equity 
will  not  apply  It  to  the  satisfaction  of  the 
debts  of  the  wife.  As  dower  was  a  humane 
provision  for  the  sustenance  of  the  widow 
and  younger  children,  some  limit  was  im- 
posed on  the  power  to  defeat  its  consumma- 
tion. Yet,  while  not  technically  an  estate,  it 
cannot,  at  this  day,  be  denied  that  inchoate 
dower  is  a  valuable  interest  in  land.  It  is 
an  interest  which  the  courts  have  repeatedly 
recognized.  Its  presence  works  a  breach  of 
the  covenants  against  incumbrances.  Garter 
V.  Denman,  23  N.  J.  Law,  260.  Its  relin- 
quishment is  a  valuable  consideration  to 
support  a  conveyance  by  her  husband  to 
her  against  his  creditors  (Wright  v.  Stanard, 
2  Brock.  811  [Fed.  Gas.  No.  18^094]),  or  a 
promissory  note  given  by  a  purchaser  (Nlms 
V.  Bigelow.  45  N.  H.  843)."  In  Parwell  v. 
Johnston,  34  Mich.  342,  the  court  says  on 
page  344:  'Tlie  objection  for  want  of  con- 
sideration la  without  any  foundation.  It  has 
always  been  held  that  a  release  by  a  wife 
of  an  interest  which  was  within  her  own 
option  to  release  or  not— as,  for  example,  a 
right  of  dowei^is  a  valuable  consideration, 
which  will  support  a  post-nuptial  settlement, 
and  therefore  will  suffice  for  any  other  pur^ 
pose.  This  is  elementary  law,  and  was  nev- 
er disputed."  In'Owathmey  v.  Pearce,  74 
N.  G.  398,  the  entire  opinion  of  this  court 
is  as  follows:  ^Where  a  wife  conveys  her 
separate  pr(^;>erty  to  secure  a  debt  of  her 
husband's,  the  relation  which  she  sustains  to 
the  transaction  is  that  of  surety.  Purvis  and 
Wife  V.  Garstarphan,  78  N.  G.  676.  Here  the 
wife  joined  her  husband  in  the  conveyance  of 
his  land  in  trust  to  pay  his  debt;  in  which 
land  she  had,  under  our  dower  statute,  a 
vested  right  to  dower,  to  be  allotted  after 
her  husband's  death;  and  she  Joined  in  the 
deed  for  the  purpose  of  binding  her  dower. 
After  her  husband's  death,  the  whole  land, 
her  dower  inchided,  was  sold  under  the  trust 
deed  to  pay  the  debt  This  made  the  wife  a 
creditor  of  her  husband's  estate  to  the 
amount  of  the  value  of  her  dower  in  the 
land.     This  is  the  onJy  point  in  this  case, 


and  it  was  rightly  decided  by  his  honor.** 
In  Gore  V.  Townseud,  106  N.  O.  228,  11  S.  E. 
160;  8  L.  B.  A.  448,  this  court,  in  a  learned 
and  elaborate  opinion  by  Justice  Avery,  held 
that  a  wife's  inchoate  right  of  dower  has  a 
present  value  as  property,  and  that  when  she 
incumbers  it  by  Joining  with  her  husband 
in  a  mortgage  to  isecure  his  debt  she  becomes 
his  suretyt  and  as  snch  is  entitled  to  exonera- 
tion. It  is  urged  here  that  Dr.  Benbow's 
note  for  $15,000  r^resented  an  amount  great- 
ly in  excess  of  the  value  of  Mrs.  Benbow's 
right  of  dower  in  the  lands  covered  by  the 
mortgages  signed  by  her.  This' may  be  true, 
but  we  have  neither  the  right  nor  the  means 
to  find  such  a  fact  All  that  we  can  say 
is  that  there  was  competent  evidence  tend« 
ing  to  prove  a  valuable  consideration. 
Whether  the  consideration  was  adequate  was 
a  question  of  fact  for  the  det^nninatlon  of 
the  Jury.  In  this  connection  we  can  perhaps 
do  no  better  than  to  quote  the  words  of 
Ohief  Justice  Marshall  in  Wright  v.  Stanard, 
2  Brock.  811,  816»  Fed.  Gas.  No.  18^004,  as 
follows:  'The  first  is  the  difference  between 
the  value  of  the  dower  which  has  been  re- 
linquished and  the  property  which  has  been 
settled  in  compensation  for  that  dower.  The 
court  has  already  said  that  this  difference,  if 
the  conveyance  be  made  with  a  real  intent 
to  pass  the  property,  does  not,  of  itself,  viti- 
ate the  deed  in  a  court  of  law.  If  the  value 
of  the  dower  had  been  a  few  dollars  or 
cents  less  than  the  value  of  the  property 
conveyed  in  satisfaction  of  it,  ho  penon 
would  suppose  the  deed  to  be  a  nullity  on 
that  account  And,  if  a  small  difference  of 
value  would  not  av<^d  it,  what  is  the  dif- 
ference that  will?  Where  does  the  law 
stop?  The  difference  may  be  so  great  as  to 
satisfy  the  conscience  of  the  Jury  that  the 
conveyance  is  intended  to  cover  the  property 
from  the  Just  claims  of  creditors;  but  as  a 
mere  question  of  law  I  can  find  nothing  in 
the  books  which  will  Justify  a  court  in  say- 
ing that  a  deed  otherwise  unexceptionable  is 
void  because  the  consideration  is  of  less  value 
than  the  property  conveyed."  Our  attention 
has  not  been  called  to  any  evidence  as  to 
the  value  of  the  mortgaged  E«?operty,  and 
there  is  no  such  legal  presumption.  As  a 
matter  of  experience,  we  all  know  that  the 
loan  rarely  exceeds  two-^thirds  of  the  value 
of  the  security,  and  is  generally  much  leea 
If,  in  the  case  at  bar,  the  inequality  were  so 
great  as  to  suggest  the  element  of  fraud,  it 
should  have  been  presented  to  tiie  jury  in 
the  court  below,  but  cannot  be  considered 
here  in  the  ftice  of  their  verdict  In  the  ab- 
sence of  substantial  error  in  the  trial  below, 
we  have  come  to  the  conclusion  that  the  pe- 
tition must  be  allowed,  and  the  Judgment  af- 
firmed. 

Petition  allowed. 

MONTQOMBRY,  J.  (dissenting).    I  dissent 
in  this  case  from  the  opinion  of  the  court. 
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but  do  not  deem  it  necessary  to  write  any- 
thing further  than  to  refer  to  the  opinion  of 
the  court  written  by  me  in  the  case  as  re- 
ported in  113  N.  O.  418, 42  S.  B.  &i8. 

OLARK,  a  J.,  concurs  in  the  dissenting 
opinion. 

(98  S.  C.  336) 

OREIGHTON  t.  T.  D.  CREIGHTON  A  00. 

(Supreme  Court  of  South  Carolfaia.    March  29» 
1904.) 

ACTION  ON  ACCOnirr— PLBADINO— DKMtTBBEB. 

1.  Under  Code,  f  179,  providing  that  a  party 
need  not  set  forth  in  a  pleading  the  items  of  an 
account  therein  allegeo,  but  shall  deliver,  on 
demand,  a  copy  of  the  account,  a  demurrer  will 
not  lie  because  the  account  shows  nothing  due 
the  plaintiff. 

'  Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  HcDonald,  Special 
Judge. 

Action  by  lima-  L.  Crelghton  against  T.  D. 
OreightoD  &  Co.  From  an  order  ovetruling 
demurer,  defendant  appeals.   Affirmed. 

Natlians  &  Sinkler  and  J.  O.  Patterson,  for 
appellant    Davis  &  Best,  for  respondents. 

GARY,  A.  J.  This  is  an  action  on  an  ac- 
count for  a  balance  amounting  to  $1,633.00, 
which  the  plalntlif  alleges  is  due  her  by  the 
defendant  for  general  merchandise  sold  and 
delivered.  Upon  notice,  demanding  a  copy  of 
the  account  mentioned  in  the  complaint,  the 
plaintiff  served  a  copy  of  the  account,  which 
showed  that  she  was  due  the  defendant  T. 
R.  McGahan  a  balance  amounting  to  $225.53. 
The  defendant  demurred  to  tlie  complaint  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  for  the 
reason  that  the  itemized  statement  of  account 
upon  which  plaintiff  brings  this  action  shows 
that  the  plaintiff  is  indebted  to  the  defendant, 
T.  R.  McGahan. 

The  sole  assignment  of  error  Is  that  the  cir- 
cuit Judge  should  have  sustained  the  demur- 
rer for  the  reasons  therein  stated.  Section  179 
of  the  Code  contains  these  provisions:  "It 
shall  not  be  necessary  for  a  party  to  set  forth 
in  a  pleading  the  items  of  an  account  tlierein 
alleged,  but  shall  deliver  to  the  adverse  party 
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within  ten  days  after  demand  therefor,  in 
writing,  a  copy  of  the  account  •  »  • 
The  court,  or  a  judge  th^eof ,  *  •  •  may 
in  an  cases  order  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  furnished.'*  It  will 
be  observed,  first,  that  the  Code  does  not  make 
a  copy  of  the  account,  part  of  the  complaint  ; 
and,  second,  that  the  court,  or  a  judge  thereof, 
may  order  a  further  account  when  the  one  de- 
livered is  defective.  In  volume  3,  One  of  PI. 
ft  Pr.,  pp.  619,  520,  the  purpose  and  effect  of  a 
biU  of  particulars  is  thus  stated:  '*A  bill  of 
particulars  does  not  set  forth  the  cause  of  ac- 
tion or  the  ground  of  defense.  These  consti- 
tute the  function  of  the  original  pleading.  The 
chief  office  of  a  bill  of  particulars  is  to  am- 
plify a  pleading,  and  more  minutely  specify 
the  claim  or  defense  set  up.  Another  object  of 
tbo  bill  of  particulars  is  to  prevent  surprise  on 
the  trial  by  furnishing  the  inf<»rmation  which 
a  reasonable  man  would  require  respecting 
the  matters  against  which  he  is  called  upon  to 
defend  himself,  and  by  thus  limiting  the  gen- 
erality of  the  pleading  its  effect  is  to  ctmflne 
the  proof  to  the  particulars  spedfled  therein." 
On  pages  535  and  536  of  the  same  volume  it 
is  said:  "An  objection  to  the  sufficiency  of  a 
bill  of  particulars  cannot  be  made  on  the  trial 
or  afterwards.  When  the  bill  of  particulars  is 
not  sufficiently  explicit,  a  motion  should  be 
made  to  the  court  for  a  more  specific  bill,  the 
objection  cannot  be  taken  by  demurrer."  The 
authorities  reflecting  the  practice  prevailing 
before,  the  adoption  of  the  Oode  of  Procedure 
are  to  the  effect  that  the  bill  of  particulars 
does  not  form  part  of  the  original  pleading. 
In  Davis  v.  Hunt,  2  Bailey,  412,  the  doctrine 
Is  thus  stated;  "The  bill  of  particulars  forms 
no  part  of  the  record.  •  ♦  •  If  evidence  is 
offered  of  demands  not  contained  in  the  bill  of 
particulars,  the  evidence  may  be  objected  to. 
But  when  evidence  Is  given  which  fully  sus- 
tains the  count,  it  can  be  no  ground  for  non- 
suit that  it  does  not  agree  with  that  which  is 
no  part  of  the  count."  The  case  of  Vidal  v. 
Clarke,  2  Rich.  Law,  359,  decides  that  the  bill 
of  particulars  filed  with  the  declaration  is  no 
part  of  the  count,  and  that  a  variance  thereof 
between  the  proof  and  the  bill  of  particulars 
is  not  a  ground  for  nonsuit  Tbese  authori- 
ties conclusively  show  that  his  honor  tbie  cir- 
cuit judge  was  not  In  error  when  he  overruled 
the  demurrer. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(fiS  S.  C.  824) 

Bz  parte  POWELU 

(Sapreme  Gonrt  of  South  Carolina.    Blarch  28» 
1904.) 

MOBTOAOB  —  aATZ8FACT10IV--PI7BGHASB   AT  TAX 


1.  Purchase  by  a  mortgagee  at  tax  sale  of  one 
of  several  tracts  conveyed  by  the  mortgage  sat- 
isfies the  debt  as  to  the  other  tracts  conveyed 
only  to  the  amount  of  the  value  of  the  tract 
purchased. 

Appeal  from  Oommon  Pleas  Circuit  Conrt 
of  Richland  County;  Hudson,  Judge. 

Action  by  G.  W.  Fetner  agaipst  T.  G.  Pat- 
rick and  others.  Petition  of  Eliza  J.  Powell. 
From  an  order  denying  the  same,  she  appeals. 
Alfirmed. 

Lyles  &  McMahan  and  Jno.  T.  Duncan,  for 
appellant  Weston  &  Aycock  and  S.  W. 
Shand,  for  respondent  Patrick. 

WOODS,  J.  J.  W.  PoweU  executed  to  T.  G. 
Patrick  a  mortgage  on  two  tracts  of  laud,  and 
a  chattel  mortgage  to  secure  the  payment 
of  a  bond.  One  of  the  tracts  was  sold  by 
Powell,  and  the  proceeds  applied  to  the  debt 
After  the  bond  became  due,  Patrick  assigned 
to  Eliza  J.  Powell,  the  petitioner  herein,  the 
chattel  mortgage  security,  but  not  the  debt 
and  she  assigned  to  him  in  exchange  her 
interest  in  a  certain  judgment  of  foreclosure 
against  J.  W.  Powell,  covering  land  other 
than  that  embraced  in  Patrick's  mortgage,  in 
order  to  secure,  among  other  obligations,  the 
payment  of  Powell's  bond.  Patrick  purchas- 
ed at  a  tax  sale  the  remaining  tract  covered 
by  his  mortgage.  Powell  contended  that  the 
debt  was  thereby  extinguished,  but  the  court 
in  Powell  v.  Patrick,  64  S.  C.  190,  41  S.  B. 
894,  refused  to  so  hold.  The  same  question 
is  now  raised  on  behalf  of  Eliza  J.  Powell. 
Hie  circuit  judge  held  that  the  debt  was  not 
extinguished,  but  that  Patrick  should  ac- 
count for  the  real  value  of  the  land  purchased 
at  the  sale.  From  this  finding  Mrs.  PoweU, 
the  petitioner,  appeals. 

Little  can  l>e  added  to  the  clear  and  con- 
dusive  reasoning  of  the  circuit  decree.  Trim- 
mier  y.  Vise,  17  S.  O.  409,  43  Am.  Rep.  024, 
holds  that  by  the  purchase  by  the  mortgagee* 
except  under  judicial  proceedings,  of  one  tract 
of   land   where   the   mortgage  covers   three 
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tracts,  the  debt  Is  extinguished  only  in  the 
proportion  which  the  true  value  of  the  parcel 
pitfchased  bears  to  the  whole  mortgaged  prop- 
erty. This  case  is  followed  in  Hull  ▼.  Young, 
29  S.  C.  64,  6  S.  B.  938;  Bncy.  Law,  1069. 
Trimmier  v.  Vise  is  referred  to  in  Powell  ▼• 
Patrick,  and,  after  discussing  the  doctrine  of 
merger  laid  down  in  that  case  and  hi  Deve- 
reux  V.  Taft  20  S.  C.  655,  the  court  goes  on 
to  show  that  "equity  will  prevent  or  per* 
mlt  a  merger,  as  will  best  subserve  the  pur- 
poses of  Justice  and  the  actual  and  just  in- 
tention of  the  parties."  It  Is  true,  as  a  gen- 
eral rule,  unless  an  assignment  of  a  chattel 
mortgage  is  accompanied  by  an  assignment  of 
the  debt  thereby  secured,  no  right  passes  to 
the  assignee.  7  Oyc.  57.  If  this  rule  is  ap- 
plied, then,  under  the  case  of  Trimmier  ▼. 
Vise,  supra,  Patrick's  rights  as  owner  of  the 
chattel  mortgage  would  prevent  extinguish- 
ment of  the  d^t  If,  on  the  other  hand,  as 
may  be  inferred  from  Powell  v.  Patrick,  Eliza 
J.  Powell  acquired  rights  under  the  assign- 
ment then,  as  stated  by  the-  chrcuit  judge,  she 
has  no  equity  to  release  her  from  her  obliga- 
tion to  Patrick,  unless  she  can  place  him  In 
the  position  he  occupied  before  she  received 
from  him  the  chattel  mortgage.  We  think 
Mrs.  Powell  did  acquire  by  the  assignment 
the  equitable  right  to  enforce  the  chattel  mort- 
gage to  the  same  amount  and  extent  that  the 
securities  assigned  by  her  to  Patrick  should 
be  used  by  him  in  the  collection  of  his  debt 
Mrs.  Powell  made  an  exchange  of  securities 
with  Patrick,  and  the  security  assigned  by 
her  to  him  would  be  no  more  satisfied  by  the 
purchase  at  tax  sale  than  the  chattel  mortgage^ 
for  which  it  was  exchanged,  would  have  been, 
had  it  remained  in  his  hands.  Mrs.  Powell 
does  not  occupy  the  position  of  surety,  but 
of  one  who  has  voluntarily  assumed  her  pres- 
ent relation  to  Patrick  for  full  value,  and  she 
can  have  no  higher  equity  against  Patrick 
than  J.  W.  Powell  had;  and  this  court  held 
in  Powell  V.  Patrick,  supra,  that  the  debt 
and  securities  of  Patrick  as  against  J.  W. 
Powell  were  not  satisfied  by  the  tax  sale. 

Appellant  does  not  raise  the  question  as  to 
her  right  to  have  the  respondent  account  for 
the  proportion  which  the  true  value  of  the 
parcel  purchased  bears  to  the  whole  mort* 
gaged  property,  Instead  of  the  actual  value, 
and  hence  that  point  Is  not  before  the  court 

The  judgment  of  this  court  is  that  the  ixklg^ 
ment  of  the  cta'cult  court  be  afiSrmed. 


S.G.i 
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LOOKWOOD  T.  LOCKWOOD  et  tL 

iSopreoM  Coart  of  Soath  Garolina.    liarch  20» 
19(H.) 

▲DiamSTBATION— DEBTS  DtTS  PUBLIO- 
PBIOBinXS. 

1.  Where  a  oounty  treasurer  deposited  county 
funds  in  an  anincorporated  bank,  the  debts  are^ 
upon  the  death  of  the  banker  and  the  insolvency 
of  his  estate,  debts  due  the  public,  within  Code 
1902,  f  25^  and  payable  In  full  before  other 
debts. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County;  Purdey,  Judge. 

Action  by  Laura  M.  Lockwood,  executrix  of 
William  H.  Lockwood,  against  Willie  Hill 
Lockwood  and  others.  From  the  decree,  oei^ 
tain  defendants  appeaL    Affirmed. 

George  Galletly,  W.  S.  TllUnghast,  and  El- 
liott ft  Thomas,  tor  aK^lants.  Thoe.  Ta^ 
bird,  for  respondent* 

GARY,  A.  J.  William  H.  Lockwood,  who 
for  many  years  had  conducted  a  private  unin- 
corporated banking  business  at  Beaufort  un- 
der the  name  of  the  Bank  of  Beaufort,  died 
teetate  and  Insolvent  on  the  28d  day  of  July, 
1902.  At  the  time  of  his  death  many  persons 
had  chiims  against  him  for  money  deposited 
In  his  bank.  Among  the  depositors  were  H. 
Q.  Adams,  county  treasurer,  and  €^rge  Gage, 
derk  and  treasurer  of  the  town  of  Beaufort, 
who  claimed  that  they  were  entitled  to  a 
preference  in  the  payment  of  debts,  under  see^ 
tion  2538,  Code  Laws,  because  the  sums  due 
them  were  debts  due  the  public.  His  honor 
the  circuit  Judge  rendered  a  decree  that  they 
were  entitled  to  such  preference.  The  only 
question  raised  by  the  appellants*  excepti<ms 
Is  whether  the  circuit  judge  erred  in  adjudging 
that  these  depibsitors  were  entitled  to  such 
preference.  The  appellants  contend  that  there 
Is  no  evidence  that  the  public  money  was 
kwned  Lockwood— only  that  cotain  money 
was  credited  to  Adams  and  Gage  as  treasur- 
ers. 

Before  conridertng  whether  this  case  com^ 
within  the  provisions  of  section  2686  of  the 
Code  of  Laws,  we  will  therefore  first  deter- 
mine to  whom  the  money  belonged  that  was 
deposited  by  the  said  treasurers.  The  dicuit 
judge,  in  his  decree,  makes  the  following  find- 
ing of  fact,  to  which  there  was  no  exception: 
^TThere  is  no  contention  as  to  one  fact  which 
settles  this  issue,  and  that  is  that  H.  Q.  Ad- 
ams deposited  the  money  with  the  deceased 
as  treasurer  of  Beaufort  county,  and  that 
George  Gage  deposited  the  funds  ot  the  town 
of  Beaufort  as  treasurer  of  said  town.  This 
fact  is  not  disputed.  This  money  did  not  be- 
long to  Mr.  Adams  or  to  Blr.  Gage.  Tliey  rec- 
ognized this,  and  BCr.  Lockwood,  the  deceased, 
recognised  this,  and  must,  from  the  nature  of 
things,  have  known  the  source  from  whence 
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these  funds  came.**  From  a  consent  order 
set  out  in  the  record,  it  appears  that  H.  Q. 
Adams,  county  treasurer,  has  established  a 
claim  against  the  said  estate  to  the  amount  of 
14,187.39,  and  that  George  Gage^  treasurer 
of  the  town  of  Beaufort,  has  established  a 
claim  to  the  amount  of  $1,831.77,  both  of 
whom  claim  and  set  up  in  their  answers  pri- 
orities as  debts  due  the  public.  The  sums  de- 
posited by  the  treasurers  were  trust  funds, 
and  the  case  of  Gary  v.  Bank,  26  S.  C.  538,  2 
8.  B.  568,  4  Am.  8t  Rep.  733,  shows  that  they 
could  not  have  been  drawn  out  of  the  bank 
by  them  as  individuals,  but  only  in  their  of- 
ficial capacity.  The  county  and  town  of  Beau- 
fort were  the  owners  of  such  funds,  and  the 
receipt  of  them  by  Ix)ckwood's  bank,  under 
the  drcnmstances  hereinbefore  mentioned,  cre- 
ated a  liability  on  his  part  in  favor  of  the  said 
owners.  When  he  died  before  repaying  said 
sums,  of  course,  this  liability  became  a  debt 
against  his  estate. 

Having  shown  that  the  county  and  town  of 
Beaufort  are  the  owners  of  the  sum  deposited 
as  aforesaid,  we  will  next  consider  whether 
the  liability  to  a  county  or  a  town  for  money 
deposited  can  be  construed  as  a  debt  due  the 
public,  against  the  estate  of  the  person  with 
whom  the  deposit  was  made.  The  question 
whether  the  liability  to  a  county  could  be  con- 
sidered as  a  debt  due  the  public,  against  the 
estate  of  a  deceased  person,  was  not  settled  in 
this  state  until  the  case  of  Baxter  v.  Baxter, 
23  S.  C.  114,  which  decided  that  a  debt  due 
by  a  surety,  at  the  time  of  his  death,  on  a 
county  treasurer's  bond,  for  a  default  of  his 
principal.  Is  a  debt  due  to  the  public,  and  as 
such  is  entitled  to  priority  of  payment  out  of 
the  assets  of  the  deceased,  under  section  2536 
of  the  Code  of  Laws.  In  the  case  just  men- 
tioned the  court  says:  "The  hmguage  used  In 
the  act  is  very  general  and  comprehensive— 
'debts  due  to  the  public*  No  limitation  is 
either  expressed  or  implied  by  the  terms  used 
in  the  act,  and  we  are  aware  of  no  rule  of 
construction  which  would  justify  us  in  fixing 
any  limit  to  general  terms  when  the  Legis- 
lature has  not  seen  fit  to  do  so.  Hence,  when 
we  find  that  there  la  a  debt,  and  that  it  is  due 
to  the  public,  we  are  bound  to  place  it  in  the 
class  which  the  Legislature  has  declared  shall 
be  entitled  to  preference.  We  are  less  re- 
luctant to  reach  this  conclusion  when  we  see 
that  the  court  both  in  the  case  of  the  Com- 
missioners V.  Greenwood  [1  Desaus.  460]  and 
Klinck  V.  Keckley  [2  Hill,  Bq.  250],  seemed 
to  assume,  without,  however,  deciding  the 
question,  that  debts  arising  from  default  in 
accounting  for  public  money  did  bdong  to  the 
class  protected  by  the  act,  and  were  not  dls- 
iwsed  to  coincide  in  the  limitations  placed 
upon  those  terms  by  Judge  O'Neall.  Again,  if 
the  preference  given  to  the  state  rested  upon 
the  ground  of  prerogative,  then  there  might  be 
good  reason  for  confining  the  preference  to 
such  debts  as  were  due  to  the  state  as  a  sov- 
ereign—as, for  instance,  taxes;  but  the  above 
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cases  show  that  such  Is  not  the  ground  upon 
whidi  the  preference  Is  based,  but  that  it 
lests  solely  upon  the  terms  of  the  act,  and  the 
only  question,  therefore.  Is  as  to  the  proper 
construction  of  the  language  there  used.** 
There  is  no  difference  in  principle  between  tlie 
case  Just  mentioned  and  the  one  under  con- 
sideration. In  the  case  of  Baxter  v.  Baxter, 
the  liability  was  created  by  an  express  agree- 
ment, while  in  the  present  case  it  arose  from 
an  implied  obligation. 

It  is  the  Judgment  of  this  court  tliat  the 
Judgment  of  the  circuit  court  be  afBLrmed* 


(54  W.  Va.  665) 

STEWART  et  el.  ▼.  LYONS  et  sL* 

^Supreme  CJoort  of  Appeals  of  West  Virginia* 

Dec  12,  1903.) 

WIIXS— CORTEST— DKMUBBSB  TO  BVIDSNCB— «X- 

KCTJTXON— TESTAMENT  AST  CAFACITT— UN* 

DUX  INFLUENCE. 

1.  In  a  contest  at  law  over  a  will,  either  the 
proponent  or  the  contestant  may  demur  to  the 
evidence.    How  the  eyidence  Is  considered. 

2.  Byidenoe  of  witnesses  present  at  the  ex- 
ecution of  a  will  is  entitled  to  peculiar  weight, 
and  especially  is  this  the  case  with  the  attest- 
ing witnesses. 

3.  It  is  not  necessary  that  a  testator  possess 
high  qaali^  or  strength  of  mind,  to  males  a 
valid  will,  nor  that  he  then  have  as  strons  mind 
as  he  formerly  had.  The  mind  may  be  debilitat- 
ed, the  memory  enfeebled,  the  understanding 
weak,  the  character  may  be  peculiar  and  eccen- 
tric, and  he  may  even  want  capacity  to  transact 
many  of  the  business  affairs  of  life;  still  it  is 
sufficient  if  he  understands  the  nature  of  the 
business  in  which  he  Is  engaged  when  making  a 
will,  has  a  recollection  of  the  property  he  means 
to  dispose  of,  the  object  or  objects  of  his  bounty, 
and  how  he  wishes  to  dispose  of  his  property. 

4.  When  incapacity  of  a  testator  is  alleged 
against  a  will,  the  vital  question  is  as  to  his 
capacity  of  mind  at  the  time  when  the  will  was 
made. 

5.  Undue  influence,  to  avoid  a  will,  must  be 
such  as  overcomes  the  free  agency  of  the  testa- 
tor at  the  time  of  actual  execution  of  the  will. 

6.  The  influence  resulting  from  attachment  or 
love,  or  mere  desire  of  gratifying  the  wishes  of 
another,  if  free  agency  Is  not  impaired,  does 'not 
affect  a  will.  The  influence  must  amount  to 
force  or  coercion  destroying  free  agency.  It 
must  not  be  the  Influence  of  affection  or  attach- 
ment. It  most  not  be  mere  desire  of  gratifying 
the  wishes  of  another,  as  that  would  be  strong 
ground  to  support  the  will.  Further,  there 
must  be  proof  that  it  was  obtained  by  this  co- 
ercion, bv  importunity  that  could  not  be  re- 
sisted ;  that  it  was  done  merely  for  the  sake  of 
peace,  so  that  the  motive  was  tantamount  to 
force  and  fear. 

7.  The  will  of  a  person  of  competent  testamen- 
tary mind  and  memory  is  not  to  be  set  aside  on 
evidence  tending  to  show  only  a  possibility  or 
suspicion  of  undue  influence. 

8.  Merely  because  a  testator  may  be  incom- 
petent to  safely  transact  the  general  business  af- 
fairs of  life  does  not  render  him  incompetent 
to  make  a  will. 

9.  The  fact  that  a  man  and  woman  have  had 
or  still  have  unlawful  sexual  intercourse  will 
not,  al<me,  invalidate  the  will  of  one  in  favor 
of  the  otheir,  or  afford  a  presumption  of  sndue 
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influence.    It  is  only  a  drcumstancs  to  be  con- 
sidered along  with  otfier  matters. 
(Syllabns  by  the  Court.) 

Error  to  Circuit  Court,  Wetzel  County;  M. 
H.  Willis,  Judge. 

Action  by  Frank  Stewart  and  others  against 
Aaron  Lyons  and  others.  Judgment  for 
plaintiffs,  and  defendants  hrlng  error.  Af- 
firmed. 

B.  M.  Ambler,  J.  A.  Howard,  and  R.  B.  I*. 
Snodgrass,  for  plaintiffs  in  error.  W.  G. 
Snodgrass,  T.  P.  Jacobs,  and  B.  L.  Robinson, 
for  defendants  in  error. 

BRANNON,  J.  A  writing  was  admitted  to 
probate  by  the  clerk  of  the  county  court  of 
Wetzel  county  as  the  will  of  Mary  A.  Brook- 
over.  When  this  probate  came  up  for  con- 
firmation before  the  county  conrt,  Aaron  Lor- 
ons  and  others  contested  such  confirmation 
and  denied  the  yalidity  of  the  will,  and  np- 
on  trial  of  the  contest  the  court  held  the 
paper  not  to  be  such  will,  and  refused  to  con- 
firm the  probate  made  by  the  clerk.  An  ap- 
peal was  taken  by  Houston  Stewart,  the  sole 
devisee  and  legatee  under  the  will,  to  the  cir^ 
cuit  court,  and  after  two  trials  without  deci- 
sion, by  reason  of  hung  juries,  a  third  trial 
was  had  before  a  Jury;  and  the  proponent 
demurred  to  the  evidence  of  the  contestants, 
and  the  court,  having  compelled  the  contest- 
ants, over  their  objection,  to  Join  in  the  de- 
murrer, gave  Judgment  that  the  writing  was 
the  will  of  Mary  A.  Brookover,  from  which 
Judgment  the  contestants  have  sued  out  a 
writ  of  error  from  this  court 

The  first  question  presented  for  decision  is 
based  on  the  compulsion  of  the  contestants  to 
Join  in  the  demurrer  to  evidence.  It  is  ar- 
gued that  he  who  bears  the  burden  of  proof 
cannot  compel  his  adversary  to  Join  in  de- 
murrer to  evidence,  and  that,  as  the  propo- 
nent of  a  will  carries  the  burden  of  proof, 
there  is  error  in  the  ruling  of  the  court  com- 
pelling the  contestants  to  unite  in  the  de- 
murrer. In  West  Virginia,  the  rule  is  not 
that  a  party  on  whom  rests  the  burden  can- 
not demur.  Either  party  may  demur  to  the 
evidence  unless  the  case  be  very  clearly 
against  the  demurrant  ot  the  court  itself 
has  reasonable  doubt  as  to  what  facts  should 
reasonably  be  inferred  from  the  evidence. 
Hollandsworth  v.  Stone,  47  W.  Va.  773,  35  8. 
B.  864;  Bowman  t.  Dewing,  60  W.  Va.  44&, 
40  S.  B.  676.  The  evidence  on  both  sides 
must  be  incorporated  in  the  demurrer.  Then 
comes  the  question  of  the  principle  of  the 
consideration  of  that  evidence,  and  here  the 
rule  is  properly  put  in  the  opinion  by  Judge 
Dent  in  the  latter  case,  that  all  the  evidence 
on  both  sides  must  be  considered  as  if  there 
were  a  motion  to  set  aside  a  verdict  for  the 
demurree,  and  that  is,  discard  all  evidence  of 
the  demurrant  conflicting  with  that  of  the 
demurree,  or  the  credit  of  which  is  impeach- 
ed, and  all  inferences  which  do  not  fairly 
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arise  from  hte  own  eyidence,  and  aa  admit- 
ting all  that  may  be  fairly  and  reasonably 
inferred  from  tbe  evidence  of  the  damorree. 
Sbayer  ▼.  Bdgell,  48  W.  Va.  508,  87  8.  B.  664; 
Hogg's  Plead.  A  Forms,  037;  Iiewis  T.  RaU- 
road,  47  W.  Va.  666^  85  8.  B.  906,  81  Am.  St 
Rep.  816;  Gnnn  ▼.  Railroad,  86  W.  Va.  165, 
14  &  B.  466,  32  Am.  St  Rep.  842;  Garrett  t. 
Ramsey,  26  W.  Va.  345.  Therefore  there  is 
no  error  in  enforcing  a  Joinder  in  the  demur- 
rer. 

The  next  qtieetion  la  the  sanity  of  the  tee- 
tatrix.  Mary  Lyons  was  born  a  po<»r  coontry 
girl,  without  opportunities  for  education,  ad- 
ture^  or  refinement  "Chill  penury  repressed 
the  living  rage  and  froze  the  getdal  cnrretft 
of  the  soul.''  She  worked  as  a  domestic,  as 
a  menial,  from  childhood.  When  up  in  years 
somewhat  after  hard  years,  she  accepted  the 
offer  of  marriage  with  an  aged  man,  Jeiir 
nings,  who  owned  a  home  in  the  town  of 
New  MartinsTille,  so  that  she  might  haye  a 
home,  or  perhaps  under  promise  that  it  would 
be  given  to  her  at  her  husband's  death,  as  ft 
was.  She  was  compelled  to,  and  did,  sup- 
port her  aged  husband  and  herself  at  the 
washtub  of  the  families  of  New  Martinsville. 
After  her  husband's  death  she  oontinued  at 
the  washtub  or  in  the  kitchens  of  other  peo- 
ple; Some  years  later  she  married  a  very 
reapectable  man,  Brookover,  proninent  in 
his  county,  who  was  twice  its  sheriff,  and 
once  a  justice,  and  who  owned  a  home  in 
New  Martinsville,  and  some  land  near  it-*« 
few  acres—which  he  devised  to  her.  Thus 
she  was  owner  of  considerable  property,  not 
of  great  value  wlien  she  so  acquired  it  but 
which  later  came  to  be  of  considerable  worth, 
but  not  a  large  estate.  She  was  a  dutiful, 
kindly  wife  to  both  husbanda  She  had  only 
one  child,  which  died  when  a  few  weeks  old. 
She  had  brothers  and  sisters,  the  contestants 
of  her  will  H^  aged  mother  lived  with 
Mrs.  Brookover,  and  while  there  secured  a 
pension.  The  brothers  and  sisters  claimed 
part  of  it  from  the  mother,  and  Mrs.  Brook- 
over, proposing  to  take  care  of  her,  denied 
them  their  right  and  a' bitter  quarrel  arose 
between  her  and  her  brothers  and  sisters 
about  It  and  they  became  perfectly  estran- 
ged, not  exchanging  visits,  and  Mrs.  Brook- 
over forbade  them  entry  to  her  house.  She 
blamed  one  brother,  also,  for  furnishing  her 
mother  tobacco.  The  feeling  between  them 
for  years  before  her  death  was  intense,  as  is 
admitted  on  both  sides.  Mr&  Brookover  was 
warm  and  kindly  to  friends,  but  intensely  re- 
sentful and  bitter  towards  enemies^  or  those 
whom  sbe  regarded  as  such.  We  can  say 
that  If,  for  real  or  fancied  cause^  she  took 
up  a  dislike  or  prejudice  against  a  person, 
she  never  forgave  or  relented.  She  was  ih 
literate— Just  able  to  read  a  little  print  She 
was  rude,  sometimes  coarse,  often  using  pro- 
fane language,  especially  when  excited  or  BMt- 
gered.  Sometimes,  as  a  witness  says,  she 
seemed  refined,  but  often  otherwisa    A  wit- 


ness says  she  came  In  the  last  years  of  her 
life  several  times  a  day  to  his  saloon  and 
drank  liquor.  This  does  not  seem  well  estal>- 
lished,  but  certain  it  Is  that  no  set  drink  hab- 
it or  inebriety  is  estabUshed.  No  one  says 
she  was  a  drunkard,  or  ever  seen  drunk.  She 
was,  in  the  opinion  of  several  witnesses,  pe- 
culiar and  eccentric,  but  not  many  features 
or  exemplifications  of  this  are  shown.  For 
Instance:  She  owned  a  litUe  dog,  and,  when 
she  moved  from  the  house  to  whic^  it  was  ac- 
customed. It  refused  to  go  with  her.  She  mani- 
fested special  attachment  to  it  going  back  to 
see  it  taking  It  candy,  and  on  one  occasion 
killing  a  chicken  and  giving  it  the  gravy  to 
lick,  and  covering  it  up  to  keep  it  WArm. 
When  her  husband  Brookovor  died,  she  weot 
to  Slstersville  to  an  undertaker,  saying  she 
wanted  a  fine  casket  for  him;  refused  to  take 
one  offered;  wanted  a  silver  one^  saying  she 
wanted  "pap"  to  be  put  away  nicely,  as  he 
had  been  good  to  her^  and  she  did  not  want 
a  wood  cofiln  that  would  let  the  water  in. 
She  wanted  a  silver  one,  the  witness  think- 
ing she  meant  an  aluminum  one.  She  refus- 
ed to  accept  one  he  offered,  and  ordered  him 
to  get  one  regardlesa  of  cost  and  he  ordered 
a  heavy  steel  one,  oosting  $190,  and  she  was 
pleased  with  it  On  one  occasion  she  shoved 
about  an  acquaintance  visiting  her  house,  and 
kleked  him,  and  he  caught  her  foot  and  threw 
her..  The  witness  says  he  regarded  that  she 
did  this  in  joke.  Her  husband  Brookover  had 
a  life  insurance  policy,  and  upon  his  death 
sbe  went  to  the  agent  to  Inquire  about  it  and 
learned  that  Brookover  had  got  the  money  on 
tt,  when  she  exclaimed:  "The  damned  old 
son  of  a  bitch!  If  I  had  known  that  I 
wouldn't  have  bought  him  an  Iron  coffin.  I 
would  have  bought  him  a  chestnut  coffin,  so 
he  could  go  through  hell  a-crackin."  She 
was  offered  a  good  price  for  some  property, 
but  suspecting  that  the  purchase  was  being 
made  for  a  certain  person,  she  said  she  would 
sell,  but  she  would  see  that  person  in  hell  be- 
fore she  would  sell  to  him;  she  would  not 
sell  to  "them  sons  oi  bitches."  She  became 
Incensed  at  this  family  because  in  the  great 
flood  in  the  Ohio  the  water  deluged  her  home, 
and  she  went  into  the  house  of  this  family, 
and  she  thought  that  her  husband  was  not 
treated  right  while  there.  The  head  of  this 
family  says  she  got  angry;  he  did  not  know 
why.  A  witness  says  that  she  was  governed 
by  prejudice,  and  "would  always  have  fool- 
ish^ sUly  talk.  I  can't  recoUect  the  talk.' 
He  then  relates  the  talk  Just  given  in  rela- 
tion to  selling  some  property.  One  of  the 
strongest  witnesses  against  the  sanity  of  the 
testatrix  is  Dr.  Dinsmore,  a  doctor,  of  Penn- 
eylvania,  who  visited  Mrs.  Brookover  when 
he  practiced  in  New  Martinsville,  some  eight 
years  before  her  death.  He  says  she  was 
sick;  was  averse  to  his  examination;  indie- 
posed  to  answer  questions  or  to  exhibit  in- 
terest in  herself;  and  from  this^  chiefly,  he 
concluded  she  was  of  weak  mind.    Ha  Uioughf 
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she  wonid  not  ImproTe  in  mind  In  time.  He 
treated  her  for  not  only  '*mental  depravity 
and  constitutional  weakness,  but  for  other 
disabilities  of  the  system/'  not  saying  what 
disabilities.  When  asked  what  he  meant  by 
''mental  depravity,"  he  said:  ''Weakness  of 
mind— a  weak  state  of  mind."  When  asked 
if  she  was  a  non  compos  mentis,  he  declined 
to  say  so,  saying  that  might  conflict  with  the 
answer  he  had  already  given.  A  physician 
(Curtis),  who  treated  her  only  once,  gave  the 
opinion  that  she  was  insane,  and  thought  she 
would  be  liable  to  delusion,  but  did  not  know 
that  she  had  delusion.  His  acquaintance 
with  her  was  limited,  he  said.  A  witness 
(Hall),  said  she  had  no  discriminating  Judg- 
ment His  chief  reason  was  that  she  brought 
suit  to  sell  her  own  property,  devised  by  h^ 
husband.  There  were  debts  against  his  es- 
tate, some  admitted  by  her,  some  denied,  and 
she  brought  a  suit  to  fix  debts  and  sell  some 
of  her  husband's  realty  therefor,  and  Hall, 
a  lawyer,  purchased  under  the  decree;  a 
surplus  being  left  from  that  part  sold,  which 
surplus  went  to  her.  He  said,  when  she 
would  consult  any  one  about  a  matter,  she 
used  the  standing  expression,  ''You  wouldn't 
do  it,  would  you?"  He  did  not  think  she 
was  able  to  transact  business.  But  he  says 
he  contracted  with  her  for  the  property  at 
$3,000.  He  told  about  her  going  to  his  house 
to  see  the  dog,  and  bring  it  candy  and  Qther 
things  to  eat  Col.  McEldowney  says  she 
was  a  woman  of  inferior  mind,  and  could  be 
influenced  for  good  or  evil.  Dr.  Underwood 
said  she  was  "irrational,"  and  "had  no  capac- 
ity to  transact  business.  Her  mind  at  times 
was  unsound."  She  would  generally  call  her 
husband  "old  man,"  sometimes  "old  devil." 
I  infer  it  was  Jocose  conversation.  It  does 
not  appear  that  it  was  in  anger.  I  have  giv- 
en the  bulk  and  substance  of  the  evidence 
and  facts  claimed  to  prove  the  incompetency. 
The  evidence  to  sustain  the  capacity  of  the 
testatrix  goes  to  show,  in  effect,  as  follows: 
That  she  felt  it  necessary  to  toil  for  a  living, 
and  did  so,  working  in  many  families.  She 
rented  out  her  own  house  at  a  higher  rent» 
and  rented  for  herself  a  smaller  house  for  a 
lower  rent,  to  save  money.  No  waste  of  mon- 
ey by  her  is  shown.  She  went  to  a  bank  to 
deposit  money  coming  to  her  from  the  sale 
of  some  land  after  paying  her  husband's 
debts,  so  as  to  have  it  draw  interest  She 
went  to  see  about  her  husband's  life  insur- 
ance, to  get  the  benefit  of  it  The  Ohio  Riv- 
er Railroad  Company  trespassed  on  her  land, 
or  denied  her  a  stipulated  crossing,  and  she 
tore  down  a  fence  the  company  had  built, 
and  this  cut  off  one  part  of  her  land  from 
another.  She  made  a  compromise  contract 
with  the  attorney  of  the  company.  She  was 
active  and  persistent  in  claiming  the  right  to 
her  mother's  pension,  as  she  was  keeping  her. 
She  rented  her  property,  paid  taxes,  cared 
for  her  houses,  had  repairing  done,  and  con- 
BOlted  lawyers  about  this  and  that  of  her 


business.  The  evidence  fully  shows  that  she 
was  persistent  in  caring  for  property  and 
claiming  her  rights  in  it  She  was  careful  to 
take  receipts  for  money  paid.  She  was  scru- 
pulous to  dqse  up  the  funeral  expenses  of  her 
husband,  saying  she  wanted  the  matter  clos- 
ed. The  will  discloses  her  idea  that  the 
property  would  sell  better  divided  into  lots, 
and  evinces  a  desire  that  her  home  lot  be 
not  sold  for  a  number  of  years.  In  August, 
1890,  the  testatrix  was  seized  with  an  acute, 
sudden  attack  of  vomiting  and  purging,  and 
died  in  a  few  hours,  aged  about  GO  years. 
She  went  to  the  house  of  Hattie  Debolt 
Hattie  Debolt  was  living  in  the  house  of 
Mrs.  Brookover  as  tenant  Ebttie  Debolt 
urged  Mrs.  Brookover  to  go  to  bed,  and  ten- 
dered her  a  gown;  but  Mrs.  Brookovor  sent 
her  to  her  own  house  to  get  her  own  gown, 
and  gave  her  specific  directions  to  bring  her 
watch,  that  she  might  know  when  to  take 
her  medicine,  and  to  get  certain  letters  from 
her  trunk  and  elsewhere  she  could  find  them. 
She  told  Hattie  Debolt  that  if  she  died  she 
did  not  want  certain  people  to  have  anything 
to  do  about  burying  her,  perhaps  referring  to 
undertaking.  She  also  told  Hattie  Debolt  to 
read  the  letters,  and  she  would  know  what 
to  do,  if  she  died.  Hattie  Debolt  says  tiiat 
she  knew  a  Mr.  Stewart  was  going  with  Mrs. 
Brookover,  and  she  supposed  that  Mrs.  Brook- 
over meant  that  he  would  take  care  of  her 
after  death,  and  that  Mrs.  Broqkover  often 
said  she  did  not  want  her  relatives  about 
Mrs.  Brookover,  when  active  and  in  usual 
health,  set  about  making  her  will;  giving  to 
an  attorney  who  usually  attended  to  her 
business  (Snodgrass)  a  memorandum  of  her 
wishes.  He  prepared  the  will,  and  gave  it  to 
her,  telling  her  that  he  preferred  that  it 
should  not  appear  in  his  writing,  as  he  had 
resided  in  the  same  town  (Mannington)  where 
Stewart  lived,  and  it  might  be  charged  that 
he  had  unduly  influenced  her  to  make  the 
will  in  favor  of  Stewart,  and  told  her  to  go 
to  another  lawyer  (Bowers)  and  get  him  to 
copy  it  She  did  so.  Some  time  later  she 
called  on  SnodgrasI  to  go  to  the  office  of 
Bowers  with  her  to  witness  the  will.  They 
went,  and  the  will  was  executed,  Snodgrass 
and  Bowers  witnessing  it  and  it  was  com- 
mitted by  her  to  the  custody  of  Bowers. 
This  was  13  months  before  her  death.  Stew- 
art was  not  present  It  is  to  be  noted  that 
the  flrst  draft  simply  provided  for  payment 
of  debts  and  funeral  expenses,  but,  when 
she  had  Bowers  to  redraft  it,  she  provided 
that  "the  funeral  expenses  incurred  in  pur- 
chasing casket  and  all  other  things  necessary 
shall  be  equal  to  that  incurred  in  the  burial 
of  my  late  husband,  A.  P.  Brookover,  Esq." 
Some  time  after  her  last  husband's  deatii, 
Houston  Stewart  met  with  Mrs.  Brookovor, 
and  formed  an  attachment  to  her,  visited 
her  a  number  of  times,  and  wrote  her  many 
love  letters,  breathing  great  love,  devotion, 
and  tenderness  for  her.    We  have  no  letters 
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of  hers  In  reply,  bat  her  letters  from  him 
were  found  in  her  possession— some  found  by 
Hattie  Debolt  and  given  by  her  to  an  attor- 
ney against  the  will,  and  others  found  in  her 
house  by  one  of  the  appraisers  and  given  to 
the  same  attorney.  Considering  the  great 
number  of  his  letters,  and  the  considerable 
period  of  time  covered  by  them,  and  his  vis- 
itation to  her,  we  are  warranted  In  saying 
that  she  reciprocated  his  affection.  Her  will 
says:  "The  reason  I  make  this  kind  of  dis- 
position of  my  property  is  because  the  devi- 
see, Houston  Stewart,  has  favored  me  and 
accommodated  me  when  my  relatives  did 
not,  and  refused  to  do  so." 

We  hold  that  the  evidence  is  not  sufficient 
to  overtlirow  this  will.  Courts  must  be  cau- 
tious how  they  deny  to  the  owners  of  prop- 
erty the  full  right  of  disposition.  The  law 
gives  to  the  owner  absolute  dominion  over  it, 
and  full— indeed,  arbitrary— power  of  disposi- 
tion; and  this  right  Is,  under  the  law,  sacred, 
next  to  the  right  to  life  and  liberty.  We 
may  say  that  the  act  of  Mrs.  Brookover  in 
giving  her  estate— not  large— to  a  stranger  in 
Uood,  and  disinheriting  her  blood,  was  wrong, 
but  the  law  does  not  regard  sentiment  in  this 
matter.  It  can  only  inquire  whether  the  fact 
tends  to  show  Incompetency.  It  is  the  stron- 
gest argument  against  the  will,  but  when  we 
consider  the  circumstances  it  loses  weight 
Remember  that  the  testatrix  was  a  lonely 
widow,  childless,  friendless,  desolate;  her  own 
kindred  estranged;  bitter  feelings  between 
them;  she  cherishing  resentment  against  them, 
saying  in  her  last  solemn  act  that  they  had 
aband<»ied  her— sent  her  no  helping  hand. 
To  whom  would  she  give  the  little  property? 
To  whom  move  probably,  more  reasonably, 
than  to  Stewart,  who  loved  her,  visited  her, 
expressed  warm  affection  for  her  when  others 
were  cold,  and  who,  as  she  certifies  in  her 
will,  befriended  and  accommodated  her?  It 
is  said  there  was  illicit  relation  between  them. 
It  is  not  proven.  Stewart  denies  it  under 
oath.  But  even  if  there  was  such  relation, 
what  of  it?  If  she  was  competent,  the  law 
gave  her  absolute  power  to  will  him  all  she 
had.  We  cannot  now  try  them  for  illicit 
Intercourse.  They  are  t>oth  now  in  that  city 
teeming  with  the  countless  millions  of  all 
past  time,  and  we  have  no  just  right  to  con- 
demn VTlthout  proof. 

"No  farther  seek  his  merits  to  disclose, 
Or  draw  his  frailties  from  their  dread  abode, 

(There  they  alike  in  trembling  hope  repose) 
The  bosom  of  his  father  and  his  God." 

Was  Mary  Brookover  competent  in  mind  to 
make  that  will?  This  is  the  sole,  single  ques- 
tion, and  all  eriticism  upon  testatrix  and 
devisee  and  their  relations,  all  argument  based 
on  the  disinheritance  of  her  kindred,  are  un- 
availing and  abortive  in  law.  So  are  all  ar- 
guments or  evidence  going  only  to  show  mere 
peculiarity  or  eccentricity  of  character,  dis- 
position, or  habits  of  the  testatrix.  If  they  do 
not   overthrow    her    testamentary    capacity. 


Who  has  not  peculiarity,  personal  weakness? 
How  many  of  us  guilty  of  profanity,  rude- 
ness, coarseness,  unjustifiable  hot  blood,  at 
times?  This  woman  saw  a  hard  life  from 
childhood  up.  She  was  always  a  "poor,  o'er- 
labored  wight,"  against  whom  fair  fortune 
turned  its  face;  and  little  wonder  that  she, 
like  many  others  in  like  circumstances,  was 
irritable,  coarse,  and  embittered.  She  had 
no  chance  for  education.  "Put  yourself  in 
her  place/'  What  if  she  was  unskilled  and  in- 
competent to  transact  business?  Most  wo- 
men are.  She  had  little  property  to  experi- 
ence her  in  business  until  late  years,  and  that 
not  of  a  character  to  give  her  much  experi- 
ence, but  the  little  she  had  she  seems  to  have 
attended  to  well.  She  did  not  waste,  but 
guarded  her  property  with  watchful  eye.  Wit- 
ness her  care  for  the  bank  deposit,  the  life 
insurance,  the  pension  money  of  her  mother; 
the  struggle  with  the  railroad  company  for 
a  crossing;  taking  receipts  for  payments; 
paying  taxes;  scrutinizing  debts  presented 
against  her  husband's  estate;  her  affection- 
ate solicitude  for  the  fitting  burial  of  her 
husband  from  whom  she  derived  her  estate, 
and  the  reason  she  gave  for  that  solicitude; 
her  anxiety  and  care,  in  the  agony  of  deadly 
sickness  in  her  dying  hours,  for  those  letters, 
sacred  to  her,  which  she  did  not  vrish  the 
world  to  see,  and  which,  notwithstanding  her 
thoughtful  care  to  protect  herself  and  her 
lover,  were  wrongfully  taken  from  proper 
custody  and  used  as  weapons  against  her 
will,  and  to  cast  aspersion  on  his  and  her 
names.  Witness  the  sedate  preparation  of  her 
will  and  the  change  from  Its  first  draft,  so 
as  to  provide  as  secure  a  burial,  against  water 
entering  her  casket,  as  she  had  sedulously 
provided  for  her  husband.  Is  this  evidence 
of  insanity?  How  many  shudder  at  the 
thought  of  the  invasion  of  the  caskets  of 
loved  ones  by  water,  and  resort  to  vaults 
and  other  devices,  at  last  wholly  unavailing, 
to  shut  it  out,  as  if  water  were  not  as  pure 
as  the  devouring  worm!  The  shudder  is  but 
human.  This  woman  was  not  singular  and 
alone  in  this  weakness.  Or  shall  we  call  it 
weakness?  It  seems  that  she  still  had  sense 
enough  to  have  emotions  tender  and  human, 
and,  whatever  her  character,  they  found  a 
place  in  her  breast  Call  to  witness  for  her 
sanity  her  care  to  prepare  her  will.  She 
knew  that  without  it  her  kin  would  get  her 
estate,  and  that  she  declared  again  and  again 
should  not  be.  True,  one  witness  says  that 
some  months  before  her  death  she  said  the 
law  should  take  its  counie,  but  many  times 
over  she  declared  the  reverse.  And  she  could 
change  her  mind.  And  her  wUl  shows  she 
did  so,  if  ever  she  had  intended  otherwise. 
Call  to  mind  her  contract  v^ith  Hall  for  the 
sale  of  some  lands.  It  is  not  said  that  she 
did  not  get  a  fair  price,  or  that  she  got  the 
worse  of  the  bargain.  While  he  says  she  had 
no  discriminating  Judgment  and  talked  silly, 
he  gives  no  good,  adequate  reason,  and  his 
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COD  tract  with  her  goes  to  the  contrary;  and 
it  seems  he  would  have  taken  her  deed  and 
paid  her  $8,000  If  she  had  not  brought  suit 
to  convene  liens  and  fix  debts,  some  of  which 
she  disputed,  against  her  husband.  This  suit 
is  no  evidence  of  Insanity.  The  suit  was  nec- 
essary and  prudent,  yet  Hall,  on  the  witness 
stand,  at  first  gave  that  suit  as  evidence  of 
her  Incapacity.  Recall  that  she  directed  that 
the  land  be  not  sold  In  bulk.  If  sold,  but  In 
lots,  and  that  her  house  In  town  be  not  sold 
for  some  years.  Why?  Because  property  in 
New  Martinsville  and  its  suburbs  had  already 
greatly  Increased,  and  she  expected  It  would 
continue  to  do  so,  and  thus  the  more  benefit 
her  devisee,  or  else  she  had  pride  in  having 
the  lots  go  for  the  benefit  of  many.  What- 
ever her  motive,  this  manifests  her  apprecia- 
tion of  the  property,  and  prudence  for  the 
future.  8he  knew  her  property.  The  cir- 
cumstances appealed  to  for  the  defeat  of  the 
will  are  fraU,  and  some  of  them  operate  the 
other  way.  The  attack  upon  the  will,  at  most* 
amounts  to  charges  of  coarseness*  profanity. 
Intense  prejudice  against  certain  enemies,  and 
chlefiy  that  the  testatrix  was  incompetent  to 
transact  business.  No  mania,  no  delusions^ 
are  aliown.  No  senility,  for  she  was.  a  vigor- 
ous, active,  restless  woman,'  of  energy  and 
positlveness  of  character.  Here  I  will  add  a 
very  potent  fact  Five  of  the  contestants' 
witnesses,  at  least— Robinson,  Col.  McEldow- 
ney,  T.  S.  McEldowney,  Hall,  and  Dr.  Un- 
derwood—while stating  that  she  was  Incom- 
petent to  transact  business,  yet,  when  asked 
if  Mrs.  Brookover  had  sufiSlcient  power  of 
mind  to  know  what  property  she  owned,  and 
to  know  who  were  her  relatives,  and  to  know 
how  she  wanted  to  dispose  of  her  property, 
and  to  know  what  she  was  doing  with  her 
property,  and  to  Icnow  that  she  was  willing  it 
to  Stewart,  all  answered  that  she  did.  This 
alone  fixes  her  capacity.  Regardless  of  all 
other  evidence,  this  establishes  the  ability  of 
Mrs.  Brookover  to  make  the  will.  In  addition 
we  have  the  evidence  of  Bowers  and  Snod- 
grass,  the  attesting  witnesses,  squarely  sus- 
taining competency  at  the  very  moment  of  its 
execution,  and  that  is  the  most  important  point 
of  time  to  be  considered.  Martin  v.  Thayer, 
37  W.  Va.  88. 16  8.  B.  4S8;  Delaplaln  v.  Grubb, 
44  W.  Va.  612,  30  S.  B.  201,  67  Am.  St  Rep. 
788;  Famsworth  v.  Noffsinger,  46  W.  Va.  410, 
33  S.  E.  246.  ''Evidence  of  witnesses  present 
at  the  execution  of  the  will  is  entitled  to  pe- 
culiar weight  and  especiaUy  is  this  the  case 
with  attesting  witnesses."  Kerr  v.  Lunsford, 
31  W.  Va.  059  (SyL  point  16)  8  S.  B.  493, 
2  L.  R.  A.  668.  Then  we  have  for  the  propo- 
nent the  evidence  of  Thompson,  clerk  of  the 
county  court  who  says  he  tried  to  buy  prop- 
erty of  her,  but  could  not  agree  on  the  price, 
thus  attesting  her  ability  to  care  for  herself. 
He  knew  her,  took  a  bond  of  her  as  executrix 
ot  her  husband,  and  who  fuUy  attests  her 
soundness  of  mind.  Under  the  circumstances 
4tf  this  case,  the  following  law  vindicates  this 


will  against  impeachment  for  insanity:  **II 
is  not  necessary  that  a  person  should  possess 
the  highest  quality  of  mind  In  order  to  maka 
a  will,'  nor  that  he  should  have  the  same 
strength  of  mind  which  he  may  formerly  have 
had.  The  mind  may  be  In  some  degree  de- 
bilitated, the  memory  may  be  enfe^led,  the 
understanding  may  be  weak,  the  ehazacta 
may  be  eccentric,  and  he  may  even  want  Ca- 
pacity to  transact  many  of  the  ordinary  bus- 
iness affairs  of  life;  but  It  Is  sufficient  if  he 
understands  the  nature  of  the  business  in 
which  he  is  engaged,  has  a  recoUectian  of  the 
property  which  be  mecdis  to  dispose  of,  Oie 
objects  of  his  bounty,  and  the  manner  in 
which  he  wishes  to  distribute  It  among  them. 
Where  legal  capacity  is  shown,  and  the  tes- 
tator  acts  freely,  the  validity  of  the  will  can- 
not be  impeached,  however  unreasonable.  Im- 
prudent or  unaocountable  it  may  seem  to  the 
Jury  or  to  others."  Nicholas  v.  Kersh&er,  20 
W.  Va.  251;  Martin  v.  Thayer,  87  W.  Va.  3^ 
10  ».  B.  489. 

Attack  Is  made  upon  the  motives  of  the 
attesting  witnesses.  Bowers  is  assaulted  on 
two  grounds.  One  that  he  was  pafd.  by  Stew- 
art for  drafting  the  will.  He  was  entitled 
to  pay  from  some  quarter.  Stewart  gave 
him  a  note  for  $100,  payable  on  condition 
that  the  will  should,  be  sustained.  Bowers 
swears  that  Mrs.  Brookover  owed  him  for 
legal  services.  If  so,  the  estate  would  be 
liable  in  Stewart's  hands  for  its  payment  If 
the  will  should  stand;  otherwise  not  Stew- 
art did  no  wrong  in  giving  such  a  note. 
Bowers  did  no  wrong  in  taking  it  It  is 
charged  against  Snodgrass  that  he  read  the 
love  letters  of  Stewart  to  Mrs.  Brookover, 
and  answered  them,  and  knew  Stewart's  de- 
signs upon  the  woman,  and  was  in  consphr- 
aey  with  Stewart  This  charge  is  gratuitous. 
It  is  not  sustained  by  evidence^  unless  by 
far-fetched  inference  or  suspicion  for  want 
of  evidence.  Snodgrass  was  the  general  and 
confidential  attorney  of  Mrs.  Brookovor  hi 
winding  up  her  husband's  estate,  and  her 
adviser.  She  could  not  read  writing  or  write. 
She  would  get  some  one  to  do  so,  and  rea- 
sonably would  call  on  Snodgrass.  We  do  not 
see  that  this  impeaches  his  evidence.  Be 
tlilB  even  as  it  may,  the  evidence  for  sanity 
is  enough  without  his  evidence,  and  evi- 
dence assailing  the  vtHI  is  not  sufiident  I 
refer  to  this  matter,  but  do  not  deem  it  ma- 
terial. . 

The  next  charge  to  overthrow  the  wUl  is 
that  Stewart  procured  it  by  undue  influ- 
ence. The  claim  is  that  he  wrote  her  lover 
letters,  in  effect  promising  marriage,  when 
he  did  not  intend  to  do  so^  and  thus  in- 
duced the  will.  There  Is  no  evidence  of  any 
request  or  importunity  by  or  for  Stewart  to 
Mrs.  Brookover  to  make  the  will.  He  was 
absent  when  it  was  made.  So  we  cannot 
say  that  influence  was  operative  when  it 
was  made  at  the  attomey'a  office.  "Undue 
influence,  to  avoid  a  will,  must  be  such  an 
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to  orercome  the  tree  agency  of  tbe  testator 
at  the  time  tlie  instrament  was  made."  For- 
ney T.  Ferrell,  4  W.  Ya.  729.  The  testatrix 
again  and  again  througli  years  declared  that 
her  kin  should  not  have  her  property,  and 
deehired  that  she  intended  to  will  It  to  Stew- 
art She  gave  an  attorney  direction  to  draw 
a  will  in  his  favor  more  than  18  months  be- 
fore death,  so  that  she  had  ample  time  for 
reconsideration  and  revocation,  and  00  the 
will  reflects  sedate  design.  To  whom  else 
would  she  give  her  property?  What  is  un- 
due influence  that  will  overthrow  a  will? 
Tbe  evidence  shows  afEection,  attention,  and 
kindness  from  Stewart  to  tbe  lonely  widow 
bereft  of  ftlendly  kin.  His  letters  show 
this.  ''A  disposition  of  property  Induced  by 
gratitude  for  kindness,  affection,  and  esteem 
is  not  the  result  of  undue  Influence."  27  Am. 
ft  JSmg,  Bncy.  L.  497.  '*The  influence  result- 
ing from  attachment,  or  mere  desire  of  grat- 
ifying the  wishes  of  anotber,  if  the  free 
agency  of  the  parly  is  not  impaired,  does  not 
affect  the  validity  of  the  act"  Oreer  v. 
Greer,  9  Grat  330.  In  Panmmore  v.  Taylor, 
11  Grat.  239,  and  SImmerman  v.  Songer,  29 
Grat  24^  the  court  adopted  the  following 
from  Williams  on  Executors:  'The  influ- 
ence to  vitiate  a  will  must  amount  to  force 
and  coercion  destroying  free  agency.  It 
must  not  be  the  influence  of  affection  or  at- 
tachment It  must  not  be  the  mere  desire 
of  gratifying  the  wishes  of  another,  for  that 
would  be  very  strong  ground  in  support  of  a 
testamentary  act  Further,  there  must  be 
proof  that  it  vralis  obtained  by  this  coercion 
by  importunity  that  could  not  be  resisted; 
that  it  was  done  merely  for  the  sake  of 
peace,  so  that  the  motive  was  tantamount  to 
force  and  fear."  These  prindplee  are  found 
in  Forney  v.  Farrell,  4  W^  Va.  742.  The 
Supreme  Court  says  that,  to  set  aside  a  deed 
or  will  for  undue  influence,  it  must  be  shown 
**that  the  party  had  no  free  will,  but  stood 
in  vinculls."  '*It  must  amount  to  force  and 
coordon  destroying  free  Agency"  Oonley  v. 
Naflor,  US  D.  a  127,  135,  6  Sup.  Ot'  1001,  80 
Li.  Bd.  112.  '*Bven  earnest  entreaty,  impor- 
tunity, and  petsixaslon.  may  be  employed,  as 
well  as  appeals  to  remember  past  kindness 
or  relieve  distress.  The  criterion  is,  is  the 
Influence  irresistible?  If  so,  the  will  is  not' 
the  instrument  of  the  testator,  and  cannot 
stand.  If  it  is  not  the  influence  is  not  un- 
due^ and  its  existence  is  Immaterial,  even 
though  the  testator  did  in  fact  yield  to  it" 
27  Am.  &  Eng.  Bncy.  L.  498.  These  prin- 
ciples were  held  in  Delaplalne  v.  Grubb,  44 
W.  Va.  612,  30  S.  E.  201.  67  Am.  St  Rep. 
788.  In  Beyer  v.  Le  Fevre,  186  U.  S.  114, 
22  Sup.  Ct  766,  46  L.  Ed.  1080,  Justice  Brew- 
er, in  the  court's  opinion,  said:  "One  who  is 
familiar  with  the  volume  of  litigation  now 
flooding  the  courts  cannot  fail  to  be  at- 
tracted by  the  fact  that  actions  to  set  aittde 
wills  are  of  frequent  occurrence.  In.  such 
actions  the  testator  cannot  be  heard,  and 


very  trifling  matters  are  often  pressed  upon 
tb&  attention  of  tbe  court  or  Jury  as  evidence 
of  want  of  mental  capacity  or  of  the  exist- 
ence of  undue  Influence.  Whatever  rule  may 
obtain  elsewhere,  we  wish  it  distinctly  un- 
derstood to  be  the  rule  of  the  federal  tiourts 
that  the  will  of  a  person  found  to  be  pos- 
sessed of  sound  mind  and  memory  is  not  to 
be  set  aside  on  evidence  tending  to  show 
only  a  possibility  or  suspicion  of  undue  in- 
fluence. The  expressed  intention  of  the  tes- 
tator should  not  be  thwarted  without  clear 
reason  therefor."  Justice  Brewer  said,  as 
we  say  in  this  case,  there  is  no  evidence  of 
importunity,  even  request,  by  Stewart  that 
Mrs.  Brookover  should  make  a  will  In  his 
favor*  no  threat  no  coercion,  nothing  to 
show  that  it  was  not  her  free  will,  but  ev- 
erything to  show  that  it  was.  The  only 
ground  is  those  love  letters,  impliedly  prom- 
ising marriage.  If  Mrs.  Brookover  loved 
Stewart,  she  had  perfect  right  to  give  him 
her  property  when  she  no  longer  needed  it 
herself.  But  illicit  Int^course  is  hinted  at 
It  is  merely  hinted  by  the  contestants,  but 
not  proven.  It  is  dlsproven.  But  suppose  it 
were  so.  It  would  not  be  an  undue  influ- 
ence to  overthrow  the  will,  ^ndue  influ- 
ence, long  past,  and  not  shown  to  be  in 
any  way  connected  with  the  testamentary 
act  10  not  evidttice  to  impeach  a  will. 
Where  a  testator  and  legatee  unlawfully 
cohabited,  and  it  was  alleged  that  years 
previous  she  had  falsely  accused  the  testa- 
tor of  seducing  her,  the  facts  are  not  suffi- 
cient evidence  of  undue  influence  over  the 
mind  of  a  testator  in  the  testamentary  act 
where  It  appears  the  will  was  properly  and 
formally  drawn,  and  every  one  but  the  at- 
torney who  drafted  it  was  excluded  from  the 
room  when  the  instructions  were  given." 
Wainwrlghf  s  Appeal,  89  Fa.  220.  In  this 
case  Stewjart  was  miles  away,  and  no  one 
present  but  testatrix  and  attorneys.  A  man 
devised  his  estate  to  a  woman  with  whom 
he  had  unlawfully  cohabited,  disregarding 
his  brothers  and  sisters.  It  was  held  that 
undue  influence  could  not  be  presumed  from 
such  cohabitation,  but  it  must  be  provoi  tiiat 
undue  influence  was  actually  exerted.  Por- 
chet  V.  Porchet  82  Ky.  93,  66  Am.  Rep.  880. 
Fraud  or  undue  Influence  must  have  some 
effect  upon  the  testator  "in  producing  the 
very  act  of  making  the  will."  "A  will  can- 
not be  invalidated  because  produced  by  in- 
fluences springing  from  a  lawful  or  unlaw- 
ful marital  relation,  unless  such  Influence 
has  been  unduly  exercised;  and,  to  have  the 
effect  of  avoiding  the  will,  the  Influence  must 
place  some  restraint  upon,  and  prevent  the 
free  exercise  of,  the  testatoif s  judgment  and 
motives  in  making  tbe  will."  Monroe  v. 
Barclay,  17  Ohio  St  302,  98  Am.  Dec.  620. 
In  Goodbar  v.  lidikey,  136  Ind.  1,  35  N.  B. 
691,  43  Am.  St  R^.  296,  the  court  held  that 
the  presumptions  in  favor  of  a  will  attacked 
for  undue  Influence  are  increased,   rather 
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than  diminished,  from  the  circumstance  that 
a  bequest  was  made  to  one  with  whom  the 
testator  maintained  Intimate  and  confidential 
relations  during  life.  The  court  said  this  la 
IMirticuIarly  so  where  the  testator  has  no 
wife  or  children,  but  only  brothers  and  sla- 
ters. One  may  will  his  property  to  a  para- 
mour, if  he  chooses,  unless  courts  assume  to 
make  wills  for  others.  But  there  Is  In  thia 
case  no  evidence  of  sexual  intercourse,  only 
a  charge  ]t>a8ed  on  suspicion;  there  la  no  in- 
timacy shown,  only  occasional  visits.  Stew- 
art lived  and  did  business  40  milea  away, 
and  traveled  over  a  wide  territ(Mry,  selling 
tombstones,  and  was  seldom  in  New  Martins- 
ville. But  we  must  not  forget  that  the  law 
puts  the  heavy  burden  of  proving  undue  in- 
fluence upon  those  who  attack  the  will.  Me- 
Mechen  v.  McMechen,  17  W.  Va.  68^  (Syl., 
point  11),  41  Am.  Rep.  682. 

Exception  la  made  because  certain  non- 
expert and  expert  witnesses  were  not  allow- 
ed to  answer  certain  questions  as  to  whether 
Mrs.  Brookover  was  capable  of  transacting 
business.  A  suflicient  answer  la  that  the 
questions  do  not  show  what  must  have  been 
the  answers,  nor  ia  it  shown  what  it  was  {Pro- 
posed to  prove  by  the  questions.  We  cannot 
say  whether  there  would  have  been  any  an- 
swer, or  what  answer,  or  whether  material. 
"Where  an  answer  to  a  question  la  excluded, 
the  exception  must  show  what  the  party  ask- 
ing the  question  expected  to  prove."  Brock 
V.  Bear  (Va.)  42  S.  E.  307;  Jackson  v.  Hough, 
38  W.  Ya.  230,  18  S.  B.  676.  But  in  fact 
there  is  no  substantial  ground  of  excepting 
even  guessing  at  answers.  The  questions  don- 
templated  mere  answers  of  opinion.  'The 
mere  opinions  of  witnesses  not  experts  are 
entitled  to  little  or  no  regard,  unless  sup- 
ported by  good  reason,  founded  on  facts  which 
warrant  them;  and,  if  the  reasons  and  facts 
on  which  they  are  founded  are  frivolous,  the 
opinions  are  worth  but  little  or  nothing." 
Jarret  ▼.  Jarret,  11  W.  Va.  684  (Syl.,  point 
10).  These  witnesses  were  all  allowed  to 
state  their  facts  fully,  and  it  was  for  the  jury 
to  Judge  what  they  showed,  not  for  the  wit- 
to  tell  the  Jury  what,  in  their  opinion. 


ahould  be  their  conclusion  from  those  facta. 
The  facta  were  moatly  or  all  light  and  frivol- 
ous. Should  a  trial  be  upturned  for  so  light 
a  cause?  Dr.  Dlnsmore  knew  the  woman 
slightly;  had  practiced  in  New  Bilartinsville 
the  latter  part  of  1801  and  nine  months  in 
1802,  six  yean  before  the  will,  and  then 
moved  to  Pennsylvania.  He  called  on  Mrs. 
Brookover^  once,  and,  because  she  was  India- 
posed  to  be  examined  and  receive  treatment 
aa  many  people  are,  he  took  up  the  opinion 
that  her  mind  was  not  goodrHi  very  inade- 
quate roason.  He  stated  facts,  and  gave  opin- 
ion as  to  her  mind,  and  the  Jury  could  well 
form  an  opinion  aa  to  the  effect  of  his  evi- 
dence as  an  expert;  and  simply  because  he 
was  not  allowed  to  give  his  opinion— his  mere 
opinion— aa  to  her  capacity  for  business,  we 
are  asked  to  reverse  a  trial.  What  though 
Mrs.  Brookover  was  not  accomplished  in 
business?  That  capacity  is  not  necessary  to 
make  a  wilL  la  a  man  or  woman  inefficient 
in  business  to  be  denied  the  right  to  make  a 
will?  If  she  was  capable  of  recollecting  the 
property  she  was  about  to  dispose  of,  the  man- 
ner of  disposing  of  it,  and  the  object  of  her 
bounty,  that  ia  enough,  though  she  could  not 
transact  general  business.  Greer  v.  Greer,  9 
Grat.  830.  That  she  knew  her  property  well, 
the  will,  as  well  as  all  the  evidence,  shows,  as 
it  gives  one  direction  aa  to  one  piece  of  real 
estate,  another  as  to  another.  And  not  only 
three  witnesses  of  the  proponent,  but  also  five 
witnesses  of  the  contestants,  with  hardly  any 
to  the  reverse,  say  distinctly  that  when  she 
made  that  will  she  had  ample  power  and 
strength  of  mind  to  know  what  property  ahe 
had,  how  she  was  disposing  of  it,  what  she 
wanted  to  do  with  it,  and  the  person  to  whom 
she  was  giving  it  This  being  decidedly 
shown  by  the  evidence,  this  being  the  test 
under  all  the  authorities,  and  this  exduaion 
of  evidence  touching  only  the  question  of  in- 
sanity, other  evidence  becomes  practically  im- 
material and  unavailing;  and  therefore  the  ex- 
cluded evidence,  even  if  we  dare  guesa  what 
It  would  have  been,  could  not-7-ought  not  Ia 
Justice— have  changed  the  result 
Therefore  we  afilrm  the  Judgment 


M.Ga 


mLL  T.  GETTYa 


44U 


a85  N.  C.  «78)  ' 

HILL  et  al.  t.  OBTTTS  et  aL 

(Supreme  Court  of  North  Carolina.    Maj  ll* 

1904.) 

MOBTOAGES  —  FBAUDUI.ENT  BEPBESBRTATION  — 
ACTION  TO  SET  ASIDE-— JUBT  QUESTION- 
EQUITY— ADEQUATE  BEMEDT  AT  LAW. 

1.  In  an  action  to  set  aside  a  mortgage,  evi- 
dence examined,  and  held  to  present  a  question 
for  the  jury  as  to  whether  the  mortgage  was  pro- 
cured by  the  false  and  fraudulent  representa- 
tions of  the  mortgagee  that  he  would  take  up 
and  cancel  other  mortgages  against  the  land. 

2.  Where  the  execution  of  a  mortgage  has  been 
produred  by  the  fraudulent  representation  of  the' 
mortgagee  that  he  would  ta!ke  up  and  cancel 
other  mortgages  existing  ai^ainst  the  land,  in 
consideration  of  the  execution  of  a  mortgage 
thereon  to  himself,  equity  will  grant  relief  on 
failure  of  the  mortgagee  to  discharge  the  obli- 
gations assumed. 

3.  That  plaintiffs,  in  an  action  to  set  aside  a 
mortgage  procured  by  fraudulent  representa- 
tions, have  an  adequate  remedy  by  way  of  de- 
fense to  an  action  to  foreclose  the  mortgage, 
will  not  defeat  the  plaintiffs'  equitable  remedy. 

Appeal  from  Superior  Court,  Rutherford 
County;  Jones,  Judge. 

Action  by  J.  L.  Hill  and  others  against  P. 
B.  Gettys  and  others.  From  a  Judgment  for 
plalntUTs,  defendants  appeal.    Affirmed. 

This  is  a  civil  action,  invoking  the  equita- 
ble power  of  the  court  to  set  aside  a  mort- 
gage executed  by  the  plaintiffs  to  the  defend- 
ant C.  C.  Gettys,  for  that  the  same  was  with- 
out any  consideration,  and  the  execution 
thereof  was  procured  by  the  false  and  fraud- 
ulent representations  of  the  mortgagee.  The 
defendant,  at  the  close  of  the  plaintiffs'  tes- 
timony, moved  the  court  for  a  Judgment  of 
nonsuit,  and  upon  the  refusal  to  grant  the 
motion  the  defendant  introduced  testimony, 
and  at  the  close  of  the  entire  evidence  renew- 
ed his  motion,  which  was  again  refused. 
The  defendant  excepted.  His  honor  submit- 
ted the  following  issues  to  the  Jury:  "(1) 
Did  the  defendant  C.  C.  Gettys  procure  the 
execution  of  the  mortgage  or  trust  deed  in 
controversy  upon  the  false  and  fraudulent 
representation  that  he  would  pay  off  and 
discharge  the  Coxe  and  Gallert  mortgager,  or 
either  of  them,  and  did  he  fail  to  do  so?  (2) 
Was  the  mortgage  or  trust  deed  executed 
without  consideration?"  The  Jury  respond- 
ed to  both  issues  in  the  affirmative,  and  the 
court,  upon  the  verdict,  rendered  Judgment 
directing  the  cancellation  of  the  mortgage. 
The  defendant  appealed. 

Eaves  &  Rucker,  for  appellants.  McBrayer 
ft  Justice,  for  appellees. 

CONNOR,  J.  The  only  assignment  of  error 
in  the  record  is  the  refusal  of  his  honor  to 
dismiss  the  action  as  upon  nonsuit  at  the 
conclusion  of  the  evidence.  The  testimony 
on  behalf  of  the  plaintiffs  tended  to  show 
that  W.  S.  Hill,  Sr.,  the  husband  of  the  feme 
plaintiff,  was  Indebted  to  Frank  Coxe  in  the 
sum  of  about  $85,  to  S.  Gallert  in  the  sum  of 
about  $55,  and  to  the  defendant  P.  E.  Gettys 
in  the  sum  of  $360,  subject  to  certain  credits; 
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that  said  debt  was  tainted  with  usury;  that 
the  several  debts  were  secured  by  mortgage 
on  the  land  of  W.  S.  Hill,  Sr.,  who  was  in- 
sane; that  Coxe  and  Gallert  held  mortgages 
of  prior  date  to  that  of  the  defendant;  that 
the  defendant  went  to  the  house  of  the  plain- 
tiffs  and  falsely  represented  to  them  that 
Coxe  was  about  to  foreclose  his  mortgage; 
that  if  the  plahitiff,  the  wife  of  said  W.  S. 
Hill,  Sr.,  and  her  children,  would  execute  tfr 
him  a  mortgage  on  the  land  of  said  Mary  H. 
Hill  for  the  sum  of  $150,  he,  Gettys,  would 
take  up  the  Coxe  and  Gallert  mortgages  and 
cancel  the  same,  applying  the  difference  be- 
tween, the  aggregate  amount  thereof  to  the 
credit  of  his  mortgage;  that  upon  said  prom- 
ise or  representation  the  plaintiffs  executed 
the  mortgage  in  controversy;  that  thereafter 
the  defendant  purchased  the  Coxe  and  Gal- 
lert mortgages,  but  failed  and  refused  to  can- 
cel the  same  or  deliver  them  to  the  plaintiffs; 
that  no  other  consideration  than  the  said 
representation  passed  to  the  plaintiffs  for 
the  execution  of  said  mortgage;  that  W.  S. 
Hill,  Sr.,  died  shortly  thereafter,  whereupon 
the  defendant  qualified  as  his  administrator, 
and  immediately  filed  a  petition  for  the  sale 
of  his  land,  setting  up  the  two  said  mort- 
gages as  debts  against  his  intestate's  estate. 
The  defendant  introduced  testimony  tending 
to  contradict  the  contention  of  the  plaintiffs, 
and  to  show  that  the  purpose  of  the  mortgage 
executed  by  the  plaintiffs  was  to  secure  a 
credit  on  the  debt  of  said  W.  S.  HUl,  Sr.,  to 
the  defendant  He  admitted  that  he  bought 
the  Coxe  and  Gallert  mortgages,  but  denied 
that  he  did  so  with  the  proceeds  of  the  mort- 
gage in  controversy. 

A  court  of  equi^  will  not  cancel  a  bond 
or  mortgage  simply  because  It  is  made  with- 
out consideration.  The  party  will  be  left  to 
make  his  defense,  in  so  far  as  it  may  be 
available,  when  an  action  is  brought  to  en- 
force or  foreclose  the  mortgage.  Nor  will  a 
court  of  equity  cancel  a  bond  or  mortgage 
because  the  obligee  or  mortgagee  fails  or  re- 
fuses to  perform  or  discharge  some  promise 
or  agreement  made  at  the  time  of  its  execu- 
tion. Where,  however,  as  the  Jury  have 
found  in  this  case,  the  execution  of  the  bond 
or  mortgage  has  been  procured  by  the  false 
and  fraudulent  representation  that  the  ob- 
ligee or  mortgagee  would  discharge  the  obli- 
gation assumed,  there  is  no  reason  why  a 
court  of  equity  should  not  grant  relief.  A 
false  and  fraudulent  representation  or  prom- 
ise we  understand  to  be  one  made  with  the 
intention  in  the  mind  of  the  promisor  not  to 
perform  the  promise.  This  is  the  misrepre- 
sentation of  a  subsisting  fact,  false  within 
the  knowledge  of  the  party  making  it;  and 
calculated  to  deceive.  Speaking  of  an  action- 
able fraud.  Lord  Bowen,  in  Edlngton  ▼.  Fitz- 
mlnnia,  29  L.  R.  Chan.  Div.  459,  says:  'rChere 
must  be  a  misrepresentation  of  a  subsisting 
fact;  but  the  state  of  a  man's  mind  is  as 
much  a  fact  as  the  state  of  his  digestion.  It 
is  true  that  it  is  difficult  to  prove  what  the 
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state  of  a  man's  mind  at  a  particular  time  ls» 
but.  If  It  can  be  ascertained,  it  Is  as  much  a 
fact  as  anything  else.  A  misstatement  as  to 
the  state  of  a  man's  mind  Is  therefore  a 
misstatement  of  a  fact"  'The  general  role 
In  regard  to  promises  Is  that  they  are  with- 
out the  domain  of  the  law  nnless  they  cre- 
ate a  contract,  a  breach  of  which  gives  to  the 
Injured  party  simply  a  right  of  action  for 
damages,  and  not  a  right  to  treat  the  other 
I^iarty  as  guilty  of  a  fraud.  But  that  pro- 
ceeds upon  the  ground  that  to  fall  to  per- 
form a  promise  Is  no  Indication  that  there 
was  fraud  In  the  transaction.  There  may, 
however,  have  been  fraud  In  It,  and  this 
fraud  may  have  consisted  In  making  a  prom- 
ise with  Intent  not  to  perform  It  To  pro- 
fess an  Intent  to  do  or  not  to  do,  when  the 
party  Intends  the  contrary.  Is  as  clear  a  case 
of  misrepresentation  and  of  fraud  as  could 
be  made.  A  promise  Is  a  solemn  aflElrmatlon 
of  intention  as  a  present  fact"  1  Blgelow  on 
lYaud,  484.  The  author  Is  discussing,  of 
course^  dvil  r^nedles.  ''When  a  promise  is 
made  with  no  intention  of  performing  it, 
and  for  the  very  purpose  of  accomplishing  a 
fraud,  it  is  a  most  apt  and  effectual  means  to 
that  end,  and  the  victim  has  a  remedy  ^y 
action  or  defense."  Goodwin  v.  Home,  60 
N.  H.  485.  "The  intent  is  always  a  question 
for  the  jury,  and,  to  determine  whether  the 
intent  was  fraudulent,  the  Jury  have  neces- 
sarily to  look  to  the  circumstances  connected 
with  the  transaction,  or  those  immediately 
preceding  or  following  it"  Des  Farges  t. 
Pugh,  98  N.  G.  81,  58  Am.  Rep.  448. 

We  think  that,  for  the  purpose  of  disposing 
of  the  motion  for  nonsuit;  there  was  evi- 
dence proper  to  be  submitted  to  the  Jury. 
They  have  found  that  the  promise  was  false 
and  fraudulent  In  the  absence  of  any  excep- 
tion to  his  honor's  charge,  we  must  assume 
that  he  explained  to  them  the  distinction  be- 
tween the  failure  to  perform  a  promise  hon- 
estiy  made  and  one  made  with  the  purpose 
not  to  perform,  which  is  a  fraud  upon  the 
party  relying  upon  it,  as  an  Inducement  for 
his  action.  And  as  a  mortgagee  is  a  trustee, 
as  held  in  Bobbltt  v.  Blackwell,  120  N.  O. 
263,  26  S.  E.  817,  and  .cases  therein  dted,  a 
court  of  equity  will  compel  him  to  faithfully 
execute  his  trust  or  surrender  the  trust  prop- 
erty. In  this  case  the  only  purpose  of  the 
mortgage,  as  well  as  its  sole  consideration, 
was  to  take  up  the  Ck>xe  and  Gallert  mort- 
gages. When  the  piurpose  failed,  either 
through  the  inability  or  bad  faith  of  the 
trustee,  the  trust  was  at  an  end,  and  we  see 
no  reason  why  the  trustee  should  not  be  com- 
pelled to  reconvey.  Surely  he  should  not  be 
permitted  to  take  advantage  of  his  own 
wrong,  and  convert  to  his  own  use  property 
to  which  he  held  only  the  legal  titie,  and  for 
which  he  had  paid  nothing. 

To  the  suggestion  that  the  plaintiffs  have 
an  adequate  remedy  by  way  of  defense  to 
an  action  to  foreclose  the  mortgage,  it  Is  suf- 
ficient to  say  that  equity  will  always  relieve 


against  a  mortgage,  which  is  a  conveyance 
of  the  legal  titie  with  a  clause  of  defeasance. 
If  this  were  not  true^  the  act  of  1808  (page 
37,  c.  6),  a  wise  and  most  salutary  statute, 
gives  a  remedy  to  remove  a  cloud  from  titie 
created  by  the  mortgage. 
The  Judgmoit  must  be  affirmed. 

(U4  N.  G.  7«) 
STATE  V.  GOULDBN. 
(Supreme  Court  of  North  Oarollna.    April  26, 
1904.) 

BIGAinr  —  EVIDENCE  —  KNOWLEDGE    OF   EXIST- 

ENCB  OF  FIBST  SPOUSE— BURDEN 

OF   PROOF. 

1.  In  a  DFOsecaUon  for  bigamy/  evidence  that 
defendant  nad  said  about  three  weeks  before  the 
second  marriage  that  he  wished  he  could  hear 
that  hifc  first  wife  was  dead,  so  that  he  could  be 
a  free  man,  Is  competent  to  prove  the  first  mar- 
riage. 

2.  In  a  prosecution  for  bigamy,  in  which  de- 
fendant had  testified  that  he  drove  his  first  wife 
away,  his  reasons  for  so  doing  were  Inadmissible. 

3.  Under  Cknle,  |  888,  declaring  that  a  second 
marriage  daring  the  lice  of  the  former  husband 
or  wife  Is  bigaxnv,  and  providing  that  nothing 
therein  contained  shall  extend  to  anv  jperson 
marrying  a  second  time  whose  spouse  shall  have 
been  continually  absent  for  the  spaoa  of  seven 
years,  and  shall  not  have  been  known  by  such 
person  to  have  been  living  within  that  time,  the 
burden  is  on  defendant  in  a  prosecution  for  big- 
amy to  show  that  he  did  not  know  that  his  first 
wife,  from  whom  he  had  separated,  was  living 
during  the  seven  years  prior  to  his  second  mar- 


riage. 


Under  the  statute,  absence  of  a  wife,  result- 
ing from  having  been  driven  away  by  the  hus- 
band, is  not  such  absence  as  to  excuse  him  from 
ioqalry  even  after  the  lapse  of  seven  years. 
Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Rockingham 
Obunty;   McNeill,  Judge. 

Julius  Goulden,  alias  Uriah  Goulden,  was 
convicted  of  bigamy,  and  appeals.    AfiQlrmed. 

O.  O.  McMichael,  for  appellant  The  At- 
torney General,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  In- 
dicted under  Code,  |  888,  for  bigamy.  The 
admissions  of  the  defendant  were  compe- 
tent to  prove  the  first  marriage.  State  v. 
Wylde,  110  N.  C.  600,  15  8.  B.  5;  State  v. 
Melton,  120  N.  C.  581,  26  S.  B.  933;  2  Mc- 
Laln,  Cr.  Law,  ft  1063,  and  cases  cited  in  note 
6;  2  Blsh.  Stat  Or.  (2d  Ed.)  |  610.  It  was 
therefore  not  error  to  admit  evidence  that 
when  the  defendant  about  three  weeks  be- 
fore the  second  marriage,  stated  his  intention 
to  marry,  and  was  charged  with  the  exist- 
ence of  his  first  wife,  he  had  replied,  "I  wish 
I  could  hear  she  was  dead,  so  I  could  be  a 
free  man.*'  The  defendant  stated  that  he 
drove  his  wife  off.  It  was  not  error  to  re- 
fuse to  permit  him  to  give  his  reasons  tor  so 
doing,  for  it  was  not  matter  pertinent  to  the 
Issue. 

The  court  charged  the  Jury:  ''The  burden 
Is  on  the  defendant  to  show  that  he  did  not 
know  that  his  first  wife  was  living  for  the 

f  1.  Se«  Bigamy,  vol.  e»  Cent  Dig.  U  tt,  6L 
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Beveii  fears  prior  to  his  second  marriage.*' 
In  this  there  was  no  error.  The  Code  (section 
968),  after  prescribing  that  a  second  mar- 
riage during  the  lifetime  of  the  former  hus- 
band or  wife  is  bigamy,  and  fixing  the  punr 
ishment  therefor,  contains  the  following  pro- 
viso: '^Provided  that  nothing  herein  con- 
tained shall  extend  to  any  person  marrying  a 
second  time,  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for 
the  space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  such  person  to 
have  been  living  within  that  time,  nor  shall 
extend  to  any  person  who  at  the  time  of  such 
second  marriage  shall  have  been  lawfully  di- 
vorced from  the  bond  of  the  first  marriage, 
nor  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sen- 
tence of  any  court  of  competent  jurisdiction.'* 
The  burden  is  on  the  state  to  prove  beyond 
a  reasonable  doubt  both  marriages,  and  that 
at  the  date  of  the  second  marriage  the  hus- 
band or  wife  of  the  defendant  by  the  first 
marriage  was  still  living.  This  completes  the 
offense,  but  the  proviso  exempts  the  de- 
fendant, notwithstanding,  from  conviction 
and  punishment,  if  either  one  of  three  things 
peculiarly  within  his  knowledge,  are  shown; 
i.  e.  (1)  that  such  former  wife  or  husband 
had  been  continually  absent  for  seven  years 
at  the  date  of  the  second  marriage,  and  shall 
not  have  been  known  by  the  defendant  to 
have  been  living  within  that  time;  or  (2) 
that  the  defendant  had  been  lawfully  di- 
vorced at  the  time  erf  the  second  marriage; 
or  (3)  that  the  first  marriage  has  been  de- 
clared void  by  any  court  of  competent  Juris- 
diction. These  are  matters  of  defense  to 
withdraw  the  defendant  from  liability  not- 
withstanding proof  that  bigamy  has  been  ac- 
tually committed  by  a  second  marriage  dur- 
ing the  lifetime  of  the  first  husband  or  wife. 
These  matters  being  set  out  in  the  proviso, 
withdrawing  the  defendant  from  liability,  by 
our  uniform  decisions  they  are  not  required 
to  be  negatived  In  the  indictment,  and,  of 
course,  the  state  Is  not  required  to  prove 
what  it  is  not  called  on  to  allege. 

In  State  v.  Norman,  13  N.  G.  222,  con^ 
strulng  the  act  of  1790,  now  substantially 
the  above  section  968  of  the  Oode  (save  that 
the  punishment  is  not  death,  as  was  then  the 
case),  Henderson,  G.  J.,  says  that  the  pro- 
viso therein  "withdraws  the  case  from  the 
operation  of  the  act,"  and  the  burden  was 
upon  the  defendant  to  show  the  divorce, 
which  in  that  case  was  the  part  of  the  pro- 
viso relied  on.  This  ruling  that  the  state  is 
not  called  on  to  negative  in  the  indictment 
matter  of  defense  set  out  in  a  proviso  when 
it  withdraws  a  case  from  the  operation  of 
the  body  of  the  section  has  been  cited  and 
approved.  State  ▼.  Davis,  109  N.  a  784,  14 
8,  E.  65:  State  v.  Melton,  120  N.  G.  596,  26 
8.  E.  933;  State  v.  Call,  121  N.  G.  649,  28  S. 
B.  517;  State  v.  Newcomb,  126  N.  C.  1106.  86 
S.  E.  147— in  which  last  case  the  authorities 
are  reviewed.    The  burden  is  on  the  defend- 


ant to  show  as  a  matter  of  defense  that  his 
wife  had  absented  herself  for  the  space  of 
seven  years  next  before  the  second  marriage, 
and  that  he  was  ignorant  all  that  time  that 
she  was  living.  The  authorities  for  this  are 
abundant.  State  v.  Barrow,  31  La.  Ann. 
691;  State  v.  Lyons,  8  La.  Ann.  154;  Stan- 
glein  V.  State,  17  Ohio  St.  453;  State  v.  Ab- 
bey, 29  Vt.  69,  67  Am.  Dec.  754;  Fleming  v. 
People,  27  N.  Y.  329;  State  v.  Williams,  20 
Iowa,  98;  2  Wharton,  Or.  Law  (10th  Ed.)  H 
1704, 1705;  2  McOlaln,  Or.  Law,  ft  1080.  The 
state  could  rarely  prove  that  a  defendant 
was  not  ignorant  that  his  wife  was  living, 
while  he  can  as  a  witness  in  his  own  l>ehalf 
testify  that  he  was. 

Speaking  of  another  (the  second)  ground  of 
defense  allowed  In  the  proviso.  Lord  Den- 
man,  G.  J.,  said  In  Murray  v.  Reg.,  7  Q.  B. 
706,  that  it  would  be  as  reasonable  to  re- 
quire the  prosecution  to  deny  that  the  statute 
had  been  repealed  as  to  negative  a  divorce; 
one  being  as  much  a  matter  of  defense  as 
the  other.  The  matters  set  out  in  the  pro- 
viso are,  as  above  stated,  matters  peculiarly 
within  the  knowledge  of  the  defendant,  and 
none  more  so  than  whether  he  was  Ignorant 
of  his  wife's  existence  at  all  times  within 
seven  years  before  the  second  marriage.  "In 
such  cases  •  •  •  the  negative  is  not  to 
be  proved  by  the  prosecutor,  but,  on  the  con- 
trary, the  affirmative  must  l>e  proved  by  the 
defendant  as  matter  of  defense."  Whar- 
ton, Or.  Law,  §  614;  1  Qreenleaf,  Bv.  f  79. 
In  Rex  T.  Jarvis,  1  Bast  643,  Lord  Mansfield 
said:  '*It  Is  a  known  distinction  that  what 
comes  by  way  of  proviso  in  a  statute  must  be 
Insisted. on  by  way  of  defense  by  the  party 
accused;  but  where  exceptions  are  In  the 
enacting  part  of  the  law  it  must  appear  in 
the  charge  that  the  defendant  does  not  fail 
within  any  of  them."  All  the  authorities 
concur  that  neither  the  belief  of  the  defend- 
ant, however  honest,  that  the  first  spouse  Is 
dead,  nor  Ignorance  of  his  or  her  being  alive 
for  less  than  seven  years,  is  a  defense.  Reg. 
v.  Cullen,  9  a  &  P.  681;  Gom.  v.  BEayden,  168 
Mass.  453,  40  N.  E.  846,  28  L.  R.  A.  818,  47 
Am.  St.  Rep.  468;  Oom.  v.  Mash,  7  Mete. 
(Mass.)  472.  In  2  Wharton,  Or.  Law  (10th 
Ed.)  I  1705,  it  iB  well  said:  "  'Men  readily  b^- 
Ileve  what  they  wish  to  be  true,'  Is  a  maxim 
of  the  old  Jurists.  To  sustain  a  second  mar- 
riage, and  to  vacate  a  first,  because  one  of 
the  parties  believed  the  other  to  be  dead, 
would  make  the  existence  of  the  marital  re- 
lation determinable,  not  by  certain  extrinsic 
facts,  easily  capable  of  forensic  ascertain- 
ment and  proof,  but  by  the  subjective  condi- 
tion of  individuals."  In  this  case  the  evi- 
dence Is  that  the  first  wife  had  lived  within 
20  or  30  miles  of  the  defendant  ever  since  he 
testified  that  he  drove  her  off,  and,  though 
his  testimony  was  that  he  had  not  heard  of 
her  for  24  years,  except  that  he  heard  a  year 
before  his  second  marriage  that  she  was 
dead,  he  showed  no  effort  to  verify  that  fa^^rt, 
and  the  state  offered  evidence  tending  t» 
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show  that  the  defendant  knew  she  was  alive 
within  seyen  years  of  the  bigamous  mar- 
riage. Indeed,  he  having  driven  her  off,  such 
involuntary  departure,  being  absence  pro- 
cured by  the  defendant  himself,  is  not  such 
^absence'*  as  would  have  excused  the  de- 
fendant from  inquiry  even  after  the  lapse  of 
seven  years.  Parker  r.  State,  77  Ala.  47,  64 
Am.  Rep.  43. 
No  error. 

DOUGLAS,  J.  (dissenting).  I  am  Inclined 
to  agree  with  the  line  of  authorities  holding 
that,  where  it  has  been  shown  that  the  wife 
has  been  absent  from  her  husband  for  over 
seven  years,  the  burden  of  proving  that  he 
knew  she  was  alive  at  the  time  of  the  second 
marriage  rests  upon  the  state;  otherwise  the 
defendant  would  be  required  to  prove  a  neg- 
ative, which  he  could  do  anlj  by  going  upon 
the  stand  and  submitting  to  cross-examina- 
tion. He  would  be  forced  to  become  a  wit- 
ness in  his  own  case,  with  all  its  possible 
consequences.  On  the  other  hand,  the  state 
could  prove  the  fact  affirmatively  by  any 
evidence,  direct  or  circumstantial,  that  the 
Jury  might  believe;  as,  for  instance,  that  the 
defendant  had  been  seen  with  his  wife  with- 
in the  seven  years,  or  that  she  had  been  seen 
In  the  neighborhood,  or  that  some  one  had 
told  him  she  was  alive,  or  that  her  where- 
abouts were  generally  known  in  the  com- 
munity. Any  one  of  these  facts  would  tend 
to  prove  his  guilty  knowledge.  To  require  a 
defendant  to  prove  a  divorce  is  essentially 
a  different  matter,  and,  indeed,  is  the  con- 
verse of  the  former.  A  divorce  is  an  af- 
firmative fact,  peculiarly  within  the  knowl- 
edge of  the  defendant  and  which  can  be 
easily  and  conclusively  proved  by  a  mere 
transcript  of  the  record,  without  requiring 
the  defendant  to  become  a  witness  or  in- 
volve himself  in  any  dangerous  conse- 
quences. "Cessante  ratlone  legls,  cessat  et 
ipsa  lex," 


(185  N.  a  106) 

JUNQB  et  al. 


V.  MacKNIGHT. 


(Supreme  Ck>urt  of  North  Carolina.    April  19, 
1904.) 

DEFAULT  JTTDGIIENT— OPENING  FOB  IBBEGU- 
LABITT. 

1.  Code,  I  385,  provides  that  Judgment  by  de- 
fault final  may  be  had  at  the  return  term,  on 
failure  of  defendant  to  answer,  proof  of  serv- 
ice of  summons  being  made,  on  a  verified  com- 
plaint alleging  a  contract  to  pay  a  sum  of  mon- 
ey fixed  by  the  terms  of  the  contract,  or  capable 
of  being  ascertained  therefrom  by  computation. 
Section  886  provides  that  in  all  other  actions, 
except  those  mentioned  in  section  385,  when 
defendant  shall  fail  to  answer,  and  on  a  like 

Eroof  Judgment  by  default  and  inquiry  may  be 
ad  at  the  return  term,  and  inquiry  shall  be 
executed  at  the  next  succeeding  term.  Held. 
that  judgment  by  default  final  may  be  rendered 
at  the  return  term  only  in  the  case  provided  in 
section  385,  unless  elsewhere  provided  for,  and 
that,  there  being  no  provision  for  such  judg- 
ment at  such  time  in  an  action  to  remove  cloud 


on  title,  rendition  of  It  at  such  time  is  an  irreg- 
ularity, for  which  it  should  be  set  aside. 
Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Moore  Ciounty; 
O.  H.  Allen,  Judge. 

Action  by  W.  P.  Junge  and  another 
against  Harry  P.  MacKnight  The  court  re- 
fused to  set  aside  a  default  Judgment,  and 
defendant  appeals.    Be  versed. 

H.  P.  MacKnight,  in  pro.  per.  U.  L.  Spence 
and  W.  J.  Adams,  for  appellees. 

MONTGOMERY,  J.  The  plaintiff  filed  hi» 
complaint  at  the  May  term,  1903^  of  the  su- 
perior court  of  Moore  county,  and  alleged 
therein  that  he  was  the  owner  in  fee  and  in 
the  possession  of  a  certain  lot  of  land,  de- 
scribed in  the  complaint,  and  that  the  de- 
fendant, through  an  alleged  deed  of  the  sheriff 
of  the  county,  nuide  under  an  execution,  had 
cast  a  doud  upon  the  plaintiff's  title.  The 
prayer  for  Judgment  was  that  the  deed  from, 
the  sheriff  to  the  defendant  be  declared  void 
and  canceled.  The  defendant  having  filed  no> 
answer,  a  Judgment  by  default  final  was  en- 
tered up  against  him.  In  that  Judgment  it 
was  decreed  that  the  title  to  the  property 
was  in  plaintiff,  that  the  deed  from  the  de- 
fendant to  the  sheriff  was  of  no  effect  and- 
void,  and  that  it  be  delivered  up  and  can- 
celed. At  the  next  term  of  the  supericHr  court 
the  defendant,  after  having  given  the  plain- 
tiff proper  notice,  made  a  mollon  in  writing- 
to  set  aside  the  Judgment  by  default  final,  on 
the  ground  that  it  was  irregular,  and  because 
the  summons  was  not  served  on  the  defend- 
ant 10  days  before  the  first  day  of  the  term 
of  the  court  at  which  the  Judgment  was  en- 
tered. His  honor  refused  the  motion,  on  the 
ground  that  the  facts  as  he  fou^d  them  show- 
ed that  the  summons  was  served  on  the  de- 
fendant 10  days  before  the  beginning  of  the 
term  of  the  court 

We.  are  of  the  opinion  that  the  Judgment 
should  have  been  set  aside  for  irregularity. 
Judgments  by  default  final  can  be  rendered 
in  this  state  only  in  the  cases  mentioned  la 
section  385  of  the  Code,  and  this  case  does 
not  fall  under  that  section.  In  section  3S6  of 
the  Code  it  is  provided  that  in  all  other  ac- 
tions, except  those  mentioned  in  385,  when 
the  defendant  shall  fail  to  answer,  and  upon 
a  like  proof.  Judgment  by  default  and  inquiry 
may  be  had  at  the  return  term,  and  inquiry 
shall  be  had  at  the  next  suceeding  term.  In 
the  same  section  (386)  it  Is  further  provided 
that  except  when  a  reference  may  be  or- 
dered to  state  a  long  account  the  inquiry  shall 
be  executed  by  a  Jury,  unless  by  consent  the 
court  is  to  try  the  facts  as  well  as  the  law. 
The  clear  meaning  of  section  386  of  the  Code 
is  that  In  all  actions,  except  those  embraced 
in  section  385  of  the  Code,  a  plaintiff  cannot 
recover  a  Judgment  by  default  final  up(m  the 
failure  of  the  defendant  to  answer  until  he 
has  proved  all  the  material  allegations  of  his 
complaint 
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In  Georgia  there  are  special  exceptions,  as 
with  us,  in  which  judgment  by  default  final 
may  be  had,  and  we  find  numerous  cases  in 
the  courts  of  that  state  in  which  it  ia  held 
that  a  plaintiff  cannot  take  a  Judgment  by 
default,  upon  the  failure  of  the  defendant  to 
file  an  answer,  until  he  has  proved  all. the 
material  allegations  of  his  complaint;  and  in 
Sanner  y.  Sayne,  78  Ga.  4^,  3  S.  B.  051,  the 
court  said:  "The  defendant,  while  in  default, 
may  resist  passively  whatever  is  brought 
to  attack  him,  but  cannot  make  a  counter 
attack.  Though  not  allowed  to  return  the 
fire,  he  is  not  obliged  to  run,  but  may  stand 
until  he  is  shot  down.  Bxceptions  to  the  gen- 
eral rule  are  made  by  statute,  but  this  case  Is 
within  the  relief  itself."  And  in  regard  to  the 
plaintiff  the  court  said:  "Whether,  on  mat- 
ters of  fact  he  is  before  the  Jury  or  before 
the  Judge,  can  make  no  difference  in  his  bur- 
den. He  must  produce  enough  evidence  to 
manifest  the  truth  of  every  material  allega- 
tion. There  is  a  trial  to  that  extent,  though 
there  be  no  issue  in  the  record.  There  must 
be  an  examination  of  evidence  and  a  deter- 
mination of  such  facts  as  the  declaration 
necessarily  involves.  The  law  itself,  by  re- 
quiring evidence,  puts  the  truth  of  these 
facts  in  issue,  and  keeps  up  the  issue  until 
the  facts  are  established.*'  If  this  action  had 
been  for  the  recovery  of,  or  for  the  possession 
of,  the  land,  the  defendant  having  failed  to 
answer  and  to  file  the  undertaking  required 
by  section  237  of  the  Code,  Judgment  by  de- 
fault final  might  have  been  rendered  against 
him,  under  the  provisions  of  section  390  of 
the  Code.  Jones  v.  Best,  121  N.  C.  164,  28  S. 
E.  187.  The  last-mentioned  section  of  the 
Code  furnishes  the  only  additional  exception 
to  the  rule  laid  down  in  section  88& 

Reversed. 

CLARK,  C.  J.  (concurring).  Code,  |  885,  al- 
lows a  Judgment  by  default  final  at  the  re- 
turn term,  "on  failure  of  the  defendant  to  an- 
swer,*' upon  a  verified  complaint  alleging  an 
express  or  implied  contract  to  pay  a  "sum  of 
money  fixed  by  the  terms  of  the  contract,  or 
capable  of  being  ascertained  therefrom  by 
computation."  And  section  386  provides:  "In 
all  other  actions,  except  those  mentioned  in 
the  preceding  section,  when  the  defendant 
shall  fail  to  answer,  and  upon  a  like  proof  [as 
to  service  of  summons,  etc.].  Judgment  by 
default  and  inquiry  shall  be  had  at  the  return 
term,  and  inquiry  shall  be  executed  at  the 
next  succeeding  term."  This  language  is  too 
explicit  to  admit  of  two  constructions.  When 
the  action  is  one  sounding  in  damages,  and 
there  is  Judgment  by  default  and  inquiry,  the 
inquiry  must  be  made  at  the  next  term  by  a 
Jury.  In  most  other  cases,  especially  in  pro- 
ceedings formerly  cognizable  in  equity,  the 
judgment  by  default  and  inquiry  at  the  return 
term  upon  failure  to  answer  authorizes  a 
Judgment  final  pro  confesso  at  the  next  term 
by   the  court,   on   inspection  of  the  record 


without  further  proof,  if  the  complaint  is 
verified.  The  statute  has  authorized  a  final 
Judgment  at  the  return  term  only  in  the  in- 
stances stated  in  section  385.  The  general  rule 
(section  208)  is  that  the  decision  of  a  cause 
is  to  be  had  not  before  the  second  term,  and 
the  exception  made  as  to  final  Judgment  at 
the  return  term  when  no  answer  is  filed  is 
restricted  to  the  plain  cases  mentioned  in 
section  385,  probably  for  the  reason  that  it 
could  not  be  known  till  the  court  was  on  the 
point  of  adjourning  that  no  answer  would  be 
filed,  and  in  all  cases  but  a  plain  action  for  a 
definite  money  demand  on  a  verified  com- 
plaint the  court  would  not  ordinarily  have 
opportunity  to  consider  the  ^ect  of  a  Judg- 
ment pro  confesso,  or  it  may  be  that  it  was 
intended,  except  as  to  such  plain  actions,  to 
give  a  defendant  who  had  been  inadvertent, 
or  badly  advised,  opportunity  at  the  next 
term  to  ask  leave,  upon  cause  shown,  then  to 
file  answer  before  final  Judgment  passes 
against  him. 

In  1  Black  on  Judgments  (2d  Ed.)  I  28»  It 
is  said:  "An  order  that  a  bill  be  taken  pro 
confesso  is  Interlocutory  (as  in  our  Code,  I 
386),  and  intended  to  prepare  the  case  for 
final  decree.  Its  effect  is  Mmilar  to  that  of  « 
default  in  an  action  at  common  law,  by  which 
the  defendant  is  deemed  to  have  admitted  all 
that  is  well  pleaded  in  the  declaration.  The 
defendant  has  lost  his  standing  in  court,  and 
is  not  entitied  to  notice  of  its  further  proceed- 
ings; but  the  matters  set  forth  in  the  bill  do 
not  pass  in  rem  Judicatam  until  the  final  de- 
cree"—which*  by  our  Ck>de  (section  386)  is  at 
the  next  term,  though  in  most  cases,  except 
those  sounding  in  damages.  Judgment  passes 
at  that  term,  as  is  above  stated,  without 
further  proof,  if  the  complaint  was  duly  veri- 
fied. See,  also,  5  Enc.  PI.  &  Pr.  989;  6  Enc. 
Pi.  A  Pr.  99,  104.  In  Roulhac  v.  Miller,  90 
N.  C.  176,  Smith,  C.  J.,  notes  as  an  innova- 
tion that  final  Judgments  "are  now  allowed" 
at  the  return  term  upon  a  verified  complaint 
for  a  money  demand,  certain  in  its  nature, 
and  italicizes  the  class  of  cases  in  which  such 
summary  Judgment  at  the  first  term  is  com- 
mitted. That  final  Judgm^it  ia  authorized 
only  in  cases  falling  under  section  385  is 
again  noted  in  Brown  v.  Rhin^iart,  112  N.  C. 
772,  16  S.  E.  840,  Battie  v.  Baird,  118.N.  C. 
863,  24  S.  E.  668,  Stewart  v.  Bryan,  121  N.  C. 
46,  28  S.  E.  18,  and  McLeod  v.  Nimocks,  122 
N.  C.  437,  29  8.  E.  577. 

It  may  be  noted  here  that  by  chapter  626, 
p.  863,  Laws  1901,  Judgment  at  the  return 
term  is  further  authorized  in  actions  "upon  a 
bill,  note,  bill  of  exchange,  liquidated  and  set- 
tled account,  or  for  divorce,"  where  the  sum- 
mons shall  be  served  and  the  complaint  filed 
in  the  clerk's  office  "at  least  80  days  before 
the  term,"  whereupon  the  action  shall  stand 
for  trial  at  the  return  tenn.  Except  in  such 
cases,  section  385  still  presents  the  only  in- 
stance in  which  the  law  authorizes  a  final 
Judgment  at  the  return  term,  except  when 
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Judgment  Is  taken  In  ejectment  under  Code, 
§  237,  for  failure  to  file  a  defense  bond. 
Jones  V.  Best,  121  N.  O.  154,  28  S.  B.  187. 

CONNOR,  J.  (dissenting).  I  regret  that  I 
cannot  concur  in  the  opinion  of  the  court  In 
this  case.  His  honor  having  found  as  a  fact 
that  a  summons  was  served  upon  the  de- 
fendant ten  days  before  the  first  day  of  the 
term,  and  the  plaintiff  having  filed  and  veri- 
fied the  complaint  V7ithin  the  first  three  days, 
the  defendant  was  in  default,  in  that  he 
filed  no  answer  during  the  term,  nor  obtained 
an  extension  of  time  therefor.  This  pre- 
sents the  question  as  to  the  status  of  the 
case  at  the  last  moment  of  the  term.  The 
several  sections  of  the  Code  must  be  read 
together,  and  so  construed  as  to  bring  about 
a  harmonious  and  orderly  system  of  proced- 
ure. The  plaintiff  complied  strictly  with  sec- 
tion 233  of  the  Code  by  setting  forth  in  the 
complaint  a  concise  statement  of  the  facts 
constituting  his  cause  of  action.  The  de- 
fendant within  the  time  fixed  should  have 
filed  a  demurrer  or  an  answer.  If  a  demur- 
rer, he  should  have  set  forth  his  grounds 
thereof;  if  an  answer,  It  should  have  con- 
tained a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  contro- 
verted by  him,  or  of  any  knowledge  or  In- 
formation thereof  sufficient  to  form  a  be- 
lief, and,  in  addition  thereto,  if  he  so  de- 
sired, any  new  matter  by  way  of  avoidance 
or  counterclaim.  Upon  his  failure  to  do 
either,  within  the  time  prescribed,  it  is  ex- 
pressly provided  that  "every  material  allega- 
tion of  the  complaint  not  controverted  by  the 
answer  •  ♦  ♦  shall  for  the  purpose  of 
action  be  taken  as  true."  Section  268  of  the 
Code.  In  this  condition  of  the  record  the  In- 
quiry arises  as  to  what  is  the  next  step  to 
be  taken.  Section  385  provides  that,  "where 
complaint  sets  forth  one  or  more  causes  of 
action,  each  consisting  of  the  breach  of  an 
express  or  implied  contract  to  pay,"  etc., 
"upon  proof  of  personal  service,"  etc.,  "and 
upon  the  complaint  being  verified.  Judgment 
shall  be  entered  at  the  return  term  for  the 
amount  mentioned  in  the  complaint,*'  etc., 
"and  where  the  defendant  by  his  answer  In 
such  an  action,  shall  not  deny  the  plaintiff's 
claim,  but  shall  set  up  a  counterclaim,"  etc. 
Section  386  provides  that  "in  all  actions,  ex- 
cept those  mentioned  in  the  preceding  sec- 
tion, when  the  defendant  shall  fail  to  an- 
swer, and  upon  a  like  proof,  Judgment  by  de- 
fault and  inquiry  may  be  had  at  the  return 
term,  and  inquiry  shall  be  executed  at  the 
next  succeeding  term.  If  the  taking  of  an 
intricate  or  long  account  be  necessary  to  ex- 
ecute properly  the  Inquiry,  the  court,  at  the 
return  term,  may  order  the  account,"  etc.;  "in 
all  other  cases,  the  inquiry  shall  be  executed 
by  a  Jury,  unless  by  consent  the  court  is  to 
try  the  facts  as  well  as  the  law."  It  is 
manifest  that  this  section  of  the  Code  re- 
lates to  causes  of  action  for  the  recovery  of 
money,  either  by  way  of  damages  for  breach 


of  contract  or  action  sounding  in  tort.  It 
will  be  observed  that  this  action  is  neither, 
but  may  be  assimilated,  under  the  practice 
prevailing  prior  to  the  adoption  of  the  Code, 
to  a  bill  in  equity  to  quiet  and  remove  cloud 
from  title.  The  action  is  brought  under 
chapter  6,  p.  37,  of  the  Laws  of  1893,  en- 
titled "An  act  to  determine  confiicting  claims 
to  real  property,"  and  the  complaint  states 
a  cause  of  action  coming  within  the  terms 
of  this  act  In  the  condition  of  the  pleadings 
at  the  last  moment  of  the  return  term  of  the 
court  there  was  nothing  to  be  tried  by  a 
Jury,  nothing  in  respect  to  which  inquiry 
was  to  be  made.  As  the  record  then  stood, 
no  issues  could  be  formulated,  because  an 
issue  arises  "upon  a  material  allegation  in 
the  complaint  controverted  by  the  answer." 
Section  393. 

This  leads  as  to  inquire  as  to  the  effect 
of  a  failure  to  answer.  We  find,  by  refer- 
ring to  the  practice  prevailing  prior  to  the 
adoption  of  the  Code,  that  "on  the  expiration 
of  tbe  time  for  pleading,  a  rule  to  plead  hav- 
ing been  given,  and  a  plea  demanded,  when 
necessary,  the  plaintifTs  attorney  should 
search  for  a  plea,  if  not  delivered  to  him. 
with  the  clerk  of  the  papers,  who  receives 
special  pleas  in  the  king's  bench,  and  with 
the  clerk  of  the  Judgments,  who  keeps  the 
general  issue  book  at  the  king's  bench  of- 
fice, or  at  the  prothonotary's  office  in  the 
common  pleas;  and,  if  no  plea  be  delivered 
or  found  at  either  of  those  offices,  the  plain- 
tiff's attorney  may  sign  Judgment  as  for 
want  of  a  plea.  A  Judgment  by  default  is 
Interlocutory  or  final.  When  the  action 
sounds  in  damages,  as  in  assumpsit  cove- 
nant trover,  trespass,  etc.,  the  Judgment  is 
only  interlocutory,  'that  the  plaintiff  ought 
to  recover  liis  damages,'  leaving  the  amount 
of  them  to  be  afterwards  ascertained.  In 
debt  the  Judgment  is  commonly  final,"  etc. 
Tidd's  Practice,  p.  663.  It  will  be  observed 
that  in  almost  if  not  every,  form  of  action 
ht  common  law,  except  debt,  damages  were 
demanded  as  a  part  of  the  recovery,  either 
for  the  purpose  of  ascertaining  the  value 
of  the  recovery,  or,  as  in  detinue,  trover, 
and  replevin,  etc.,  for  the  value  of  the  prop- 
erty and  damages  for  the  detention.  It  is 
therefore  probable  that  in  every  Judgment 
by  default  except  in  debt  the  Judgment  was 
by  default  and  inquiry.  This  may  not  be 
strictly  accurate,  but  is  sufficiently  so  for  the 
purpose  of  this  discussion.  In  courts  of 
equity,  where  no  answer  was  filed  to  tbe 
bill,  it  was  the  privilege  of  the  plaintiff  to 
have  a  decree  pro  confesso.  "The  proceed- 
ing which  is  termed  taking  a  bill  pro  con- 
fesso is  the  method  adopted  by  the  court  for 
rendering  its  process  effectual,  where  the  de- 
fendant fails  to  appear  and  answer,  by  treat- 
ing the  defendant's  contumacy  as  an  admis- 
sion of  the  complainant's  case,  and  by  mak- 
ing an  order  that  the  facts  of  the  bill  shall 
be  considered  as  true,  and  decreeing  against 
the  defendant  according  to  the  equity  arising 
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apon  tbe  case  stated  by  the  complainant.'* 
Beach  on  Modem  £q.  Prac.  §  191. 

Tbe  mode  of  procedure  in  taking  the  bill 
pro  confesso  ia  prescribed  by  rules  of  courts. 
It  is  only  necessary  to  Inquire,  for  the  pur- 
pose of  this  discussion,  as  to  the  effect  of  the 
decree  pro  confesso  upon  the  right  of  the 
plaintiff  to  proceed  to  final  decree.  If  the 
allegations  in  the  bill  are  distinct  and  posi- 
tlTe,  they  may  be  taken  as  true  without 
proof.  'The  defendants  are  concluded  by 
that  decree,  so  far,  at  least,  as' it  is  sup- 
ported by  the  allegations  of  the  bill,  taking 
the  same  to  be  true.  Being  carefully  based 
on  these  allegations,  and  not  extending  be- 
yond them,  it  cannot  now  be  questioned  by 
the  defendants,  unless  it  is  shown  to  be  er- 
roneous by  other  statements  contained  In  the 
bill  Itself.  A  confession  of  fftcts  properly 
pleaded  dispenses  with  proof  of  those  fftcts, 
and  1A  as  effective  for  the  purposes  of  the 
§uit  as  if  the  facts  were  proved;  and  a  de- 
cree pro  confesso  regards  the  statements  of 
the  bill  as  confessed.'*  Thomson  r.  Wooster, 
114  U.  S.  104,  5  Sup.  Gt  788,  29  L.  Ed.  106. 
This  court  has  held,  in  accordance  with  the 
rules  of  practice  prevailing  in  courts  of  law 
and  equity,  that  "all  facts  averred  in  the 
comi^aint,  and  not  controverted  by  the  de- 
fendant, must  be  taken  as  true  for  the  pur- 
poses of  the  action.*'  Oates  v.  Gray,  66  N. 
C.  442;  Dick,  J.,  saying:  "The  object  of  the 
Code  was  to  abolish  the  different  forms  of 
action  and  the  technical  and  artificial  modes 
of  pleading  used  at  common  law,  but  not  to 
dispense  with  the  certainty)  regularity,  and 
uniformity  which  are  essential  in  every  sys- 
tem adopted  for  the  administration  of  jus- 
tice. The  plaintiff  must  state  his  cause  of 
action  with  the  same  substantial  certainty 
as  was  formerly  required  in  a  declaration; 
and  the  defendant  must  controvert  the  al- 
legations of  the  complaint  or  they  will  be 
taken  as  true  for  the  purposes  of  this  ac- 
tion." The  Ck>nstitution  has  not  al>olished 
the  principles  of  equity.  Indeed,  it  could 
not  On  the  contrary,  it  fully  recognizes 
them,  and  they  must  be  applied  as  far  as 
may  be  under  the  existing  statutory  method 
of  procedure,  but  when  that  is  silent  and 
inadequate,  by  the  method  and  practice  of 
the  late  court  of  equity  in  this  state.  Mor- 
isey  V.  Swinson,  104  N.  G.  665,  662,  10  S.  B. 
764.  It  has  been  further  held  that  by  a 
failure  to  deny  the  allegations  in  the  an- 
swer the  fact  is  admitted,  and  the  effect  of 
the  admission  is  as  available  to  the  plaintiff 
as  if  found  by  the  Jury  (Bonham  v.  Craig, 
80  N.  C.  224),  or,  as  is  said  in  Cook  v. 
Guirkin,  119  N.  C.  13,  26  S.  D.  716,  has  the 
same  force  and  effect  as  a  finding  of  the 
Jury. 

After  a  default  the  defendant  may  not  be 
heard  to  deny  any  facts  set  forth  in  the  com* 
plaint;  but  he  may  be  heard  in  respect  to 
the  Judgment  or  decree  tendered  by  the  plain- 
tiff upon  his  complaint  The  plaintiff  may 
have,  upon  the  failure  to  answer  the  com- 


plaint, such  Judgment  as  upon  the  facts 
stated  he  is  entitled  to,  and  the  defendant 
may  be  heard  to  object  to  the  form  of  the 
Judgment  tendered.  Tbe  failure  to  answer 
does  not  admit  that  he  is  entitled  to  the  re- 
lief demanded,  but  that  he  is  entitled  to  such 
relief  as  the  law  gpLves  him  upon  the  facts 
alleged.  This  court  iu  McLeod  v.  Nimocks, 
122  N.  a  437.  29  8.  B.  677,  says:  "The  de- 
fendant does  not  complain  of  that  part  of 
the  Judgment  which  institutes  an  inquiry  as 
to  the  damages  which  the  plaintiff  may  have 
sustained  by  reason  of  the  matters  set  out  in 
the  complaint  but  he  insists  that  the  Judg- 
ment by  default  final,  for  the  conversion  of 
the  cotton  and  embezzlement  of  the  proceeds, 
is  such  a  Judgment  as  could  not  have  been 
rendered  under  secti(m  886  of  the  Code.  We 
thindc  his  contention  not  well  founded.  The 
action  sounded  in  damages,  and  was  for  a 
tort  The  tortious  cdnduct  of  the  defendant 
was  set  forth  in  the  complaint  as  the  basis 
for  demanding  the  damages.  The  Judgment 
by  default  and  inquiry,  the  defendant  having 
said  nothing  in  answer  to  the  plaintiff*s  com- 
plaint was  conclusive  that  the  plaintiff  had 
a  cause' of  action  against  the  defendant  of 
the  nature  declared  in  the  complaint  and 
would  have  been  entitled  to  nominal  dam- 
ages without  any  proof.  That  cause  of  ac- 
tion was  admitted  by  the  defendant's  fail- 
ure^ to  answer."  Here  no  damages  were 
demanded,  and  there  was  nothing  to  submit 
to  the  Jury;  the  facts  alleged  in  the  com- 
plaint having  been  admitted  by  the  failure 
to  answer.  We  therefore  think  that  upon 
failure  to  answer,  the  plaintiff  was  entitled 
to  such  relief  in  accordance  with  the  facts 
stated  in  the  complaint  and  that  by  failure 
to  answer  the  defendant  could  not  call  upon 
the  plaintiff  to  make  proofs  of  these  facts. 
It  would  be  a  strange  result  if  the  new  Code 
of  Procedure,  the  purpose  of  which  is  to  sim- 
plify and  expedite  remedial  Justice,  should 
work  out  this  result  That  the  plaintiff  may 
take  Judgment  in  an  action  of  this  kind  for 
want  of  an  answer  is  shown  by  section  2, 
c  6,  p.  37,  of  the  Laws  of  1893-"that  if  a 
defendant  in  such  action  shall  disclaim  in 
such  answer  any  interest  in  the  estate  or 
property  or  suffer  Judgment  to  be  taken 
against  him  in  such  answer,  plaintiff  could 
not  recover  cost" 

An  examination  of  the  complaint  and 
Judgment  develops  the  fact  that  in  this  re- 
spect the  Judgment  is  erroneous,  in  that  it 
taxes  the  defendant  with  the  cost.  The 
Judgment  is  strictly  in  conformity  to  the  re- 
lief to  which  the  plaintiff  is  entitled  upon 
the  facts  set  forth  in  his  complaint  Tbe 
plaintiff  alleges  that  one  Lasker  was  on  the 
14th  day  of  October,  1899,  the  owner  of  the 
land  in  controversy;  that  on  said  day  be 
executed  a  mortgage  containing  power  of 
sale,  which  was  duly  recorded  October  23, 
1899  (a  certified  copy  of  the  mortgage  is  at- 
tached to  the  complaint);  that  said  mort- 
gage was  given  to  secure  a  note  of  $25,000, 
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due  on  October  14,  1902,  with  interest  from 
date,  payment  quarterly,  and  that  upon  de- 
fault in  payment  of  interest  the  power  of 
sale  should  be  executed;    that  on  Aprii  8, 

1901,  the  mortgagee,  pursuant  to  the  power 
of  sale,  there  having  been  default  in  the  pay- 
ment of  interest,  sold  the  land,  after  adver- 
tisement, etc.,  and  that  plalntiiT  purchased, 
paid  the  purchase  money,  and  took  deed 
therefor  (a  certified  copy  of  the  deed  is  at- 
tached to  the  complaint);  that  after  the  exe- 
cution and  registration  of  the  mortgage  cer- 
tain Judgments  were  recovered  and  docketed 
againi^t  ^aid  Lasker;  that  the  defendant  had 
execution  issued  on  said  Judgment,  and  aft- 
er the  sale  under  the  mortgage,  August  11, 

1902,  had  the  land  sold,  and  purchased  at 
said  execution  sale,  and  took  deed  from  the 
sheriff  therefor  (a  certified  copy  of  the  deed 
is  attached  to  the  complaint);  that  at  the 
time  of  issuing  said  execution  the  Judgment 
debtor  was  dead;  that  the  plaintiff  claims 
title  to  said  land  under  said  sheriff's  deed, 
etc.;  that  said  deed  is  a  cloud  upon  plain- 
tiff's title.  These  facts  being  admitted  by 
the  failure  to  answer,  there  can  be  no  possi- 
ble doubt  of  plaintiff's  right  to  the  relief 
demanded,  under  chapter  6»  p.  87,  Laws  1893. 
Daniels  v.  Baxter,  120  N.  G.  14,  26  S.  B.  635; 
Bumbo  V.  Mfg.  Co.,  129  N.  C.  9.  39  S.  B.  581; 
Bispham,  Bq.  §  474;  Beach,  Modem  Bq.  556, 
558.  The  question  is  important  to  the  courts 
and  to  the  profession.  I  am  quite  sure,  from 
an  experience  on  the  superior  court  bench 
and  at  the  bar,  that  in  all  actions  for  the 
recovery  of  property,  when  no  damages  are 
claimed,  or  when  it  is  not  necessary  to  as- 
sess the  value  of  the  property,  as  well  as  in 
actions  for  relief  formerly  sought  in  courts 
of  equity,  fixing  rights  of  property,  etc.,  It 
is,  and  has  been  for  many  years,  the  custom 
to  take  Judgment  by  default  final,  in  accord- 
ance with  the  facts  stated  in  the  verified 
complaint  The  law,  as  held  by  the  court 
in  this  case,  will  render  many  Judgments 
taken  in  accordance  with  the  course  and 
practice  of  the  court  irregular,  and,  I  cannot 
but  think,  seriously  delay  and  embarrass  the 
administration  of  remedial  Justice.  By  sim- 
ply standing  mute  the  defendant  can,  in 
actions  of  this  character,  and  others  in 
which  no  damages,  or  an  uncertain  amount, 
is  demanded,  put  the  plaintiff  to  the  expense 
and  annoyance  of  proving  the  allegations 
of  his  complaint  I  must  confess,  with  all 
deference,  that  I  would  be  at  a  loss  to  know 
what  issue  should  be  submitted  to  the  Jury 
in  this  case.  There  is  not  a  material  allega- 
tion of  the  complaint  controverted.  Should 
an  issue  be  submitted  upon  each  allegation, 
as  if  denied,  or  the  general  issues,  I  think 
great  confusion  must  ensue  from  the  con- 
struction put  upon  the  several  sections  of  the 
Gode. 


There  is  another  view  of  this  case  upon 
which  I  think  the  Judgment  of  his  honor 
should  be  affirmed.  Ck>nceded  that  the  Judg- 
ment Is  irregular  in  the  respect  pointed  out 
by  the  court,  it  is  held  by  this  court  that 
such  a  Judgment  will  not  be  set  aside  unless 
the  defendant  set  forth  facts  showing  prima 
facie  a  valid  defense,  and  the  validity  of  the 
defense  is  for  the  court,  and  not  with  the 
party.  Jeffries  v.  Aaron,  120  N.  O.  167,  26 
S.  B.  696.^  The  defendant  based  his  motion 
to  set  this  Judgment  aside  upon  the  ground 
that  the  summons  was  not  served  on  him  10 
days  before  the  first  day  of  the  term.  After 
a  war  of  affidavits,  which  I  have  examined, 
his  honor,  it  seems  to  me,  could  not  have 
done  otherwise  than  refuse  the  motion.  In 
the  case  on  appeal  it  is  stated  that  the  de- 
fendant did  not  at  any  time  request  the 
court  to  find  any  of  the  facts  set  forth  in  the 
affidavit  except  as  to  the  date  of  the  sum- 
mons. He  attached  to  his  original  affidavit 
an  answer  which  he  proposed  to  file.  An  ex* 
amination  of  it  shows  that,  although  he  de- 
nies as  of  his  own  knowledge  the  existence 
of  documents,  papers,  and  records  of  which 
it  is  difficult  to  understand  how  he  could  be 
ignorant  he  does  not  really  and  seriously—he 
does  not  really,  taking  his  entire  answer — set 
up  any  substantial  defense  to  the  action.  He 
swears  to  many  legal  conclusions,  such  as  that 
the  mortgage  and  deed  of  the  plaintiff  are 
void,  for  that,  he  says  in  his  brief,  there  is  no 
allegation  that  they  were  stamped,  and  it  does 
not  80  appear  from  the  copies  taken  from  the 
registry.  I  cannot  think  that  from  any 
point  of  view  the  plaintiff  should  be  put  to 
further  test  or  trouble  in  this  case.  This 
court  has  frequently  held  that  an  irregular 
Judgment  may  be  set  aside  at  any  time.  The 
safety  of  titles  to  property  dependent  upon 
the  validity  of  such  Judgment  was  secured 
by  the  principle  announced  in  Jeffries  v. 
Aaron,  supra,  which  seems  to  be  overruled 
by  the  decision  in  this  case.  I  cannot  but 
think  that  the  doctrine  now  announced  will 
endanger  many  titles,  as  in  suits  for  fore- 
closure of  mortgages  and  many  other  actions 
affecting  title  to  land.  The  case  of  Jeffries 
y.  Aaron  cannot  be  distinguished  from  the 
one  before  us.  It  is  *'a  motion  to  set  aside 
a  Judgment  by  default  final  upon  an  open 
account"  Falrcloth,  O.  J.,  says:  "The  mo- 
tion is  not  put  upon  the  ground  of  mistake, 
surprise,  or  excusable  neglect*'  This  court 
reversed  the  court  below,  setting  aside  the 
Judgment  See,  also,  Stancill  v.  Gay,  92  N. 
G.  455;  Peoples  v.  Norwood,  94  N.  G.  167. 

I  cannot  think  that  from  any  point  of  view 
the  plaintiff  should  be  put  to  further  test  or 
trouble  in  this  case. 

WALKBB,  J^  concurs  in  the  dissoiting 
opinion. 
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CITY  OF  WINSTON  et  aL  v.  BEESON  ft  aL 

(Sopreme  Court  of  North  Carolina.    May  8; 
1904.) 


MUniCIPAI.    COBPOBATION8  —  LICENSE 

SUBJECTS— TBA DING  STAMPS— * '0117 
ENTERPRISE." 

1.  Code,  I  3800,  provides  that  cities  and  towns 
may  levy  taxes  for  municipal  purposes  on  all 
persons,  privileges,  and  subjects  within  the  cor- 
porate limits  liable  to  taxation  for  state  and 
county  purposes.  Revenue  Act  1903,  pp.  837. 
348,  c.  247,  If  51«  78,  imposes  a  license  tax  of 
$50  on  any  person  or  establishment  offering  or 
engaged  in  selling  trading  stamps.  Winston 
City  Charter,  ft  65,  subsec.  11,  provides  that 
eadi  distiller  of  fruits  or  grains,  compounder 
of  spirituous  liquors,  and  each  gift  enterprise 
or  lottery,  together  with  each  railroad  company 
having  a  depot  or  office  in  the  town,  shall  pay 
a  license  tax  not  exceeding  $50  a  year ;  and  sec- 
tion G6,  subsec.  13,  declares  that  the  board  of 
aldermen  shall  have  power  to  impose  a  license 
tax  on  any  business  carried  on  in  a  city,  not 
enumerated,  not  exceeding  $10  a  year.  Held 
that,  since  the  city  was  limited  by  its  charter 
in  the  imposition  of  license  taxes,  it  was  not 
entitled  to  impose  a  license  tax  of  $50  on  deal- 
ers in  trading  stamps  therein,  either  under  Code, 
I  8800,  or  Revenue  Act  1903,  pp.  337,  34S»  c 
247,  H  51,  76. 

2.  Manufacturers  and  dealers  in  trading 
stamps  sold  to  merchants;  to  be  given  to  cash 
customers,  and  absolutely  redeemable  in  goods 
ofFered  by  the  trading  stamp  concern,  without 
restrictions,  except  as  to  the  number  redeem- 
able at  any  one  time^  were  not  engaged  in  a 
"gift  enterprise,"  within  Winston  City  Charter, 
i  65,  subsec.  11,  authorizing  the  city  to  levy  a 
ucense  tax  on  each  gift  enterprise  or  lottery, 
not  exceeding  $50  per  year. 

Appeal  from  Superior  Court,  Forsyth 
County;  W.  R.  Allen,  Judge. 

R  EI  BeesoD  and  another  were  charged 
with  selling  trading  stamps  without  having 
first  obtained  a  license,  and  from  a  Judg- 
ment finding  them  not  guilty  the  state  and 
the  city  of  Winston  appeal.    Affirmed. 

The  defendant  the  Sperry  &  Hatchlnson 
Company  was  tried  in  the  superior  court  up- 
on appeal  from  the  mayor  of  Winston,  who 
fined  it  $20,  for  issuing  and  selling  to  mer^ 
chants  what  are  known  as  "trading  stamps," 
without  obtaining  a  license  so  to  do,  con- 
trary to  the  provisions  of  an  ordinance  of 
that  city  forbidding  the  sale  of  such  stamps 
to  merchants  or  manufacturers,  or  the  use  of 
the  same  by  the  latter,  without  having  paid 
the  license  tax  of  $50  imposed  by  the  ordi- 
nance for  the  privilege;  and  the  defendant 
Beeson  was  tried  for  issuing  and  selling 
trading  stamps  as  manager  and  agent  of  his 
codefendant.  In  violation  of  the  said  ordi- 
nance passed  under  the  authority  given  In 
the  charter  of  the  city  of  Winston  (section 
65,  subsec.  11),  which  Is  as  follows:  *'Bach 
distiller  of  fruits  or  grains,  each  distiller  or 
compounder  of  spirituous  liquors,  each  gift 
enterprise  or  lottery,  each  railroad  company 
having  a  depot  or  office  in  town,  a  license 
tax  of  not  exceeding  $50  a  year."  It  Is  not 
claimed  hy  the  state  that  any  other  special 
authority  has  been  given  by  the  Leglsla- 
tnre,  in  the  charter  of  Winston,  to  Impose  a 


license  tax  of  $50  upon  the  defendants,  ex- 
cept that  contained  in  the  above  extract 
from  the  charter.  Subsection  13  of  section 
66  of  the  charter  provides  "that  the  board  of 
aldermen  shall  have  the  power  to  Impose  a 
license  tax  on  any  business  carried  on  In 
the  city  of  Winston  not  before  enumerated 
herein,  not  to  exceed  ten  dollars  a  year." 
Priv.  Acts  1891,  p.  1362,  c.  307,  as  amended 
by  Priv.  Acts  1809,  p.  206^  c.  108.  No  special 
reference  Is  made  in  the  verdict  to  the  char- 
ter of  the  dty  as  contained  in  the  two  chap- 
ters of  the  acts  of  1891  and  1899,  above 
referred  to,  but  it  was  admitted  that  the 
present  charter  is  the  one  to  be  found  in 
those  two  chapters;  and  counsel  referred  to 
the  charier  In  the  argument,  and  especially 
to  the  provisions  of  it  which  relate  to  taxa- 
tion. We  will  therefore  consider  it  as  a 
part  of  the  case.  It  may  be  that,  as  a  sec- 
tion of  the  charter  was  put  In  evidence,  we 
should  consider  the  other  sections  without 
tfny  agreement;  but,  however  that  may  be, 
we  hold  that;  under  the  circumstances,  the 
charter  as  a  whole  is  now  before  us. 

The  Jury  returned  a  special  verdict  as  fol- 
lows: "That  the  Sperry  ft  Hutchinson  Com- 
pany Is  a  corporation  organized  und^r  the 
laws  of  the  state  of  New  Jersey,  and  the  de- 
fendant Ernest  E.  Beeson  is  the  local  agent 
and  manager  thereof;  located  In  the  city  of 
Winston,  North  Carolina.  That  the  said  de- 
fendant Beeson,  for  and  on  behalf  of  his 
company,  located  a  business  in  the  city  of 
Winston  In  the  following  manner:  That  he 
first  applied  to  the  proper  officers,  and  paid 
the  license  fees  prescribed  by  the  revenue 
act  for  trading  stamp  companies,  and  duly 
received  his  license  for  doing  business  in  the 
said  county  and  state,  and  then  applied  to 
the  city  of  Winston,  asking  for  a  license, 
and  offering  to  pay  $10,  as  prescribed  by 
the  ordinances  of  the  dty  for  advertising 
businesses,  whereupon  the  city,  through  its 
officers,  declined  to  grant  said  license  for 
less  than  $50.  Thereupon  the  defendants 
began  business  In  the  city  of  Winston.  That 
said  Beeson  approached  a  good  many  mer- 
chants In  various  businesses  in  the  city  of 
Winston,  and  entered  into  contracts  with 
them  to  Ufife  what  was  known  as  a  trading 
stamp.'  That  he  did  on  the  30th  day  of  Oc- 
tober, 1003,  enter  into  a  contract  with  W.  B. 
Hudson,  which  contract  Is  hereto  attached 
and  made  a  part  of  this  record,  and  marked 
'Exhibit  No.  1.'  That,  in  carrying  out  said 
contract  with  said  Hudson  and  with  others, 
the  defendants  advertised  In  the  newspapers 
the  business  of  the  said  parties  wrlth  whom 
it  had  contracted  for  one  week,  had  books 
called  'directories*  printed,  and  circulated 
throughout  the  town  In  the  various  homes 
and  business  establishments  in  the  dty  of 
Winston,  which  books  contain  the  names  of 
the  various  merchants  with  whom  the  de- 
fendant company  had  contracted,  and  con- 
taining an  explanation  of  the  bnsiness,  and 
having  blank  leaves  diagramed  for  the  por- 
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pose  of  pasting  thereon  stamps,  which  said 
book  is  made  a  part  of  this  record,  marked 
*K\hibit  No.  2.'  That  the  defendant  com- 
pany, in  pursuance  of  this  contract  marked 
'Exhibit  No.  1,'  promises  and  agrees  to  ad- 
yertise  the  business  of  the  parties  with 
whom  it  contracts  in  Tarious  forms  and 
ways,  and  to  induce  persons  to  go  to  the 
store  of  the  said  parties  with  whom  It  con- 
tracts, and  there  buy  goods  and  make  de- 
mand upon  the  mercliants  for  trading 
stamps.  That  the  defendants  sold  to  the  said 
W.  B.  Hudson,  and  proposes  to  sell  to  all 
others,  certain  trading  stamps,  and  deliv- 
ered to  the  said  Hudson  one  pad  of  tracing 
stamps,  containing  990  trading  stamps,  which 
are  small  stamps,  about  the  size  of  a  post- 
age stamp,  containing  certain  numbers,  and 
the  name  of  the  Sperry  &  Hutchinson  Com- 
pany, which  stamps  are  exact  in  form  as 
those  which  will  be  found  pasted  on  the  first 
blank  leaf  of  Exhibit  No.  2.  That  these 
stamps  are  sold  to  the  merchants  for  about 
one-half  cent  each,  and  it  contracts  that,  on 
demand  of  customers,  the  merchants  will 
give,  for  every  ten  cents  worth  of  goods 
which  he  sells  for  cash  to  said  customers, 
one  of  said  stamps.  That  the  customer 
gathers  said  stamps  in  this  way,  and  when 
he  obtains,  either  through  his  own  pur- 
chases, or  through  the  purchases  of  others, 
stamps  to  the  number  of  990,  which  are 
pasted  in  a  book  in  form  as  hereto  attached, 
marked  'Elxhlblt  No.  2,'  he  then  goes  to  the 
storehouse  of  the  Sperry  &  Hutchinson  Com- 
pany, which  is  established  in  the  city  of 
Winston,  and  managed  by  defendant  Beeson, 
and  there  selects  an  article  of  merchandise. 
That  said  articles  of  merchandise  consist  of 
furniture,  tableware,  and  other  articles  of 
virtue,  which  are  marked  as  worth  one  book, 
worth  two  books,  etc.,  meaning  that  900 
stamps  aggregated  and  put  in  a  book  con- 
stitute one  book,  and  entitles  the  holder 
thereof  to  get  any  article  of  his  own  selec- 
tion in  said  store,  which  is  valued  and  la- 
beled for  one  book,  and  so  on.  That  the 
Sperry  &  Hutchinson  Company  purchase  th^ 
goods  and  merchandise  in  large  quantities, 
and  the  managers  of  the  various  stores 
make  requisition  to  the  general  house  for 
goods  as  they  are  needed  in  the  various  es« 
tablishments.  That  the  said  merchandise  of 
the  Sperry  A  Hutchinson  Company  are  such 
articles  as  are  usually  found  in  stores  of  gen- 
eral merchandise,  and  those  labeled  *One 
l)ook'  are  approximately  worth  $4.50,  those 
]al>eled  Two  books,*  $9.00,  etc.,  and  will  com- 
pare favorably  in  price  with  the  retail  prices 
of  such  articles  in  any  other  establishment 
in  the  city  of  Winston.  That  the  defendant 
in  circulating  the  directory,  which  Is  marked 
'Exhibit  No.  2,'  in  order  to  Induce  persons  to 
•  trade  with  the  merchants  using  the  trading 
stamps,  pastes  on  the  first  blank  page  of  said 
directory  ten  stamps,  which  is  given  by  de- 
fendant company,  without  consideration,  to 
the   'persons    having    the    directory.    That 


these  and  all  other  stamps  issued  by  mer- 
chants are  redeemable  by  the  Sperry  & 
Hutchinson  Company  at  its  store  In  Winston, 
or  at  any  of  Its  various  stores  throughout 
this  state  or  the  United  States,  as  above 
stated*  That  the  defendant  company  has 
done  business  In  the  dty  of  Raleigh  for  six 
months,  and  at  this  time  i«/i«  of  the  stamps 
Issued  by  the  merchants  have  been  present- 
ed to  and  redeemed  by  the  defendant  com- 
pany. That  no  percentage  is  found  of  the 
number  of  lapsed  stamps,  or  stamps  whic]|i 
are  not  finally  redeemed.  That  In  North 
Carolina  there  are  at  this  time  storehouses 
of  defendant  company  located  and  doing 
business,  among  others,  in  the  cities  of  Ra- 
leigh, Greensboro,  Durham,  and  High  Point 
That  there  is  no  time  limit  to  the  redemption 
of  said  stamps.  That  they  are  transferable 
by  those  who  have  them,  and  are  bound, 
under  the  contract  to  be  redeemed,  when- 
ever presented  in  the  number  above  set  forth, 
to  any  of  the  various  houses  of  the  Sperry 
&  Hutchinson  Company.  That  the  contracts 
of  defendant  company  made  In  the  city  of 
Winston  with  others,  as  above  set  forth,  are 
for  a  period  of  one  year,  except  that  the  con- 
tract which  defendant  made  with  B.  W. 
O'Hanlon  was  as  follows:  That  it  differs 
from  the  contract  marked  'Exhibit  No.  1,' 
in  that  the  words,  'parties  of  the  first  and 
second  parts  mutually  agree  that  this  agree- 
ment shall  be  and  remain  In  force  for  one 
year  from  the  date  of  the  opening  of  the 
store  aforesaid  of  the  party  of  the  first  part,' 
were  stricken  out  of  the  contract  and  it 
was  agreed  that  the  contract  should  continue 
at  the  option  of  either  of  the  parties  to  said 
contract  and  that  the  said  defendants  would 
not  enter  into  a  similar  contract  with  any 
other  drug  store  in  Winston  during  the  con- 
tinuance of  the  contract  with  the  said  El  W. 
O'Hanlon.  That  the  defendant  Beeson  de- 
livered stamps  to  W.  B.  Hudson,  a  grocery 
merchant  in  the  dty  of  Winston,  and  the 
said  Hudson  delivered  said  stamps  to  one  of 
his  customers,  according  to  the  terms  of  the 
contract  as  above  set  forth.  Defendant  on- 
ly redeems  stamps  when  presented  In  a  fall 
book,  consisting  of  990  stamps.  The  portion 
of  the  charter  of  Winston  and  the  ordinance 
under  which  defendant  was  arrested  appear 
in  this  record  as  a  part  of  this  verdict  Aad 
the  Jurors  say  that  they  find  the  foregoing 
facts,  and,  if  upon  said  facts,  the  defend- 
ant is  guilty  in  law,  they  find  him  guilty, 
and,  if  upon  the  foregoing  facts,  the  defend- 
ant is  not  guilty,  in  law,  they  find  him  not 
guilty." 

Watson,  Buxton  &  Watson  and  the  Attor- 
ney General,  for  appellants.  Glenn,  Manly 
ft  Hendren  and  W.  B.  Crisp,  for  appellee. 

WALKER,  J.  (after  stating  the  case). 
It  is  provided  by  section  SSOO  of  the.  Code 
that  cities  and  towns  may  levy  taxes  for 
municipal  pui'poses  on  all  personi^  privilegeB» 
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and  subjects  within  the  corporate  limits 
which  are  liable  to  taxation  for  state  and 
county  purposes.  By  the  revenue  act  of 
1903»  pp.  837,  348,  c.  247,  §§  61,  76,  a  license 
tax  of  $20  is  imposed  ''on  any  gift  en^ter- 
piclse  or  any  person  or  establishment  offering 
any  article  for  sale  and  proposing  to  present 
a  purchaser  with  a  gift  or  prize  as  an  induce* 
ment  to  purchase,*'  and  a  license  tax  of  $50 
In  each  county  where  the  business  is  conduct- 
ed is  imposed  "upon  ev^y  person,  firm  or  cor- 
poration, who  issues  or  sells  to  merchants  or 
manufacturers  any  trading  stamps  or  other 
devices  to  be  redeemed  by  the  person  issuing 
or  selling  the  same."  The  city  of  Winston 
could  therefore  have  required  the  defendant 
corporation  to  pay  a  license  tax  of  $50,  under 
section  3800  of  the  Code  and  section  76  <^ 
the  revenue  act,  if  it  were  not  for  the  clause 
In  its  charter  by  which  the  tax  on  all  sub* 
Jects  not  otherwise  spedflcally  provided  for 
is  limited  to  $10.  It  Is  not  provided  in  sec* 
mm  3800  that  cities  and  towns  may  lay 
taxes  to  the  same  amount  as  the  state  and 
counties  can  impose,  but  upon  the  same  priv- 
ileges and  subjects  as  are  taxed  for  state 
and  county  purposes.  The  amount  of  the 
tax  is  left  to  be  determined  by  the  charter 
of  the  particular  dty  or  town,  and.  If  there 
is  no  restriction  in  the  charter,  then  by  ordi- 
nance; but,  whenever  such  a  limitation  up- 
on the  dty  or  fown  to  tax  is  inserted  In  its 
charter,  the  power  to  tax  by  ordinance  or 
otherwise  must  be  exercised  within  the  limit 
thus  fixed  by  the  law.  Municipal  corporations 
can  levy  no  taxes  except  such  as  are  author^ 
ised  by  their  charters^  or,  where,  the  char^ 
ters  are  ^oit,  such  as  are  otherwise  au- 
thorized by  law.  Winston  v.  Taylor,  89  N. 
C.  210,  6  8.  B.  114;  State  v.  Bean,  91  N.  a 
554;  Latta  v.  Williams,  87  N.  C.  12a  All 
these  cases  relate  to  license  or  privilege 
taxes.  As  to  taxes  on  property,  see  Red- 
mond V.  Ck>mmlssioners,  106  N.  C.  122,  10  S. 
E.  845,  7  L.  E.  A.  539.  By  these  considera- 
tions and  authorities  we  are  brought  to  the 
conclusion  that  the  city  of  Winston  had  no 
authority  to  lay  a  privilege  or  license  tax 
upon  the  defendant  company  exceeding  in 
amount  $10,  which  is  the  maximum  allowed 
by  its  charts,  unless  it  has  acquired  the  pow- 
er to  exact  the  payment  of  a  higher  tax  by 
virtue  of  the  provision  of  section  65,  subsec. 
11,  which  authorizes  it  to  impose  on  "each 
gift  enterprise  a  license  tax  not  exceeding 
$50  for  each  year." 

If  the  business  as  conducted  by  the  de- 
fendant corporation  in  the  dty  of  Winston  is 
a  "gift  enterprise,"  the  tax  was  lawfully 
imposed;  but,  if  it  is  not  such  an  enterprise, 
the  defendants  were  justified  In  refusing  to 
pay  the  tax,  and  the  judgment  below  was 
right  In  this  contention  between  the  par- 
ties, after  a  careful  examination  of  the  au- 
thorities and  a  consideration  of  the  question 
involved,  we  are  with  the  defendants,  as  we 
think  it  must  be  conceded  that,  unless  the 
dty  had  the  power  under  the  provision  of  the 


charter  last  mentioned,  it  was  without  power  ^ 
to  pass  the  ordinance  under  which  this  prose- 
cution was  Instituted  before  the  mayor,  and 
we  must  hold  that  it  had  no  such  power  un- 
der that  provision. 

In  passing  upon  the  question  whether  the 
business  of  the  defendant  company  falls 
within  the  meaning  of  the  term  *'gift  enter- 
prise," we  must  not  confine  ourselves  solely 
to  any  definition  of  those  words  which  Is  in- 
tended to  convey  to  our  minds  the  meaning 
they  have  acquired  by  mere  popular  use, 
nor  should  we  give  to  those  words  simply  a 
literal  InteriMretatlon.  We  must  go  deeper 
than  that,  and  ascertain  what  was  the  real 
purpose  and  intention  of  the  Legislature  in 
using  them,  or,  in  other  words,  what  is  their 
legal  meaning  and  import  We  would  fall 
short  of  a  full  and  proper  investigation  of 
the  question  If  we  should  be  content  with 
saying  that  the  company's  business  is  lu 
a  general  sense  an  ^'enterprise"  at  which 
"gifts"  are  used  as  an  inducement  to  attract 
purchasers  to  the  stores  of  Its  customers  or 
patrons,  and  therefore  It  must  be  "a  gift  en- 
terprise." This  would  be  "sticking  in  the 
bark."  The  words  had  a  well-known  and 
definite  meaning  in  the  law  when  the  stat- 
utes we  have  mentioned  were  passed,  andr 
by  a  well-settled  rule  of  statutory  construc- 
tion, they  must  have  that  meaning  In  any 
interpretation  we  may  give  to  those  statutes. 
The  law  lexicographers  define  a  "gift  enter- 
prise" as  a  scheme  for  the  division  and  dis- 
tribution of  certain  artides  of  property,  to 
be  determined  by  chance,  among  those  who 
have  taken  shares  in  the  scheme.  Black's 
Law  Dictionary,  p.  539;  Bouvler's  Law  Diet, 
vol.  1,  p.  884;  Anderson's  Law  Die.  p. 
488.  In  Lohman  v.  State,  81  Ind.  17,  U  was 
said,  in  approving  the  definition  just  given, 
that  the  words  "gift  enterprise,"  as  thus  un- 
derstood, had  attained  such  notoriety  that 
the  courts  would  take  judicial  notice  of  what 
is  meant  when  they  appear  in  legislative 
enactments.  It  has  been  said  in  some  of 
the  books  and  by  several  of  the  courts  that 
while  the  word  "lottery"  is  not  a  technical 
term  of  the  law,  and  to  dispose  of  property 
of  any  kind  by  lottery  Is  not  an  offense  which 
has  a  recognized  and  established  legal  defini- 
tion, and  that  the  meaning  of  the  word 
must  be  determined  by  reference  to  its  popu- 
lar sense  and  the  mischief  intended  to  be 
redressed  by  the  statutes,  yet,  when  thus  con- 
strued, it  indicates  a  scheme  for  the  distri- 
bution of  prizes  and  for  the  obtaining  of 
money  or  goods  by  chance.  The  word  "lot- 
tery" has  been  variously  defined  as  a  game 
of  hazard,  in  which  small  sums  are  ventured 
for  the  chance  of  obtaining  a  larger  value, 
either  in  money  or  other  articles,  a  distribu- 
tion of  prizes  won  by  lot  or  chance,  a  kind 
of  game  of  hazard,  wherein  several  lots  of 
goods  or  merchandise  are  deposited  In  pi±Bes 
for  the  benefit  of  the  fortunate,  or  a  sort 
of  gaming  contract,  by  which,  for  a  valuable 
consideration,  one  may,  by  favor  of  the  lot 
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obtain  a  prize  of  a  value  superior  to  the 
amount  or  value  of  that  which  he  risks. 
State  y.  Mumford,  73  Mo.  650»  39  Am.  Rep. 
532;  State  v.  Clarke,  33  N.  H.  334,  66  Am. 
Dec.  723.  Tested  by  any  one  of  these  ap- 
proved definitions,  a  lottery  always  involves 
the  element  of  chance,  fortune,  or  hazard. 
It  is  gaining,  pure  and  simple. 

This  being  established,  let  us  see  if  it  as- 
sists us  in  arriving  at  the  meaning  of  the 
words  "gift  enterprise"  as  used  in  the  charter 
of  Winston.  The  rule  of  construction  is  that 
associated  words  explain  and  limit  each  other. 
When  a  word  used  in  a  statute  is  ambiguous 
or  vague,  its  meaning  may  be  made  clear  and 
specific  by  considering  the  company  in  which 
it  is  found,  and  the  meaning  of  the  terms 
which  are  associated  with  it  This  idea  is 
expressed  in  the  maxim  noscitur  a  sociis. 
Black's  Interpretation  of  Ltaws,  135;  Suther- 
land, Stat  Cons.  S  282.  We  find  not  only 
in  the  charter  under  consideration,  but  in 
other  statutes  of  the  state  relating  to  rev- 
enue, tliat  the  words  "gift  enterprise"  are 
used  in  close  and  intimate  association  with 
the  word  'lottery."  In  the  revenue  act  pass- 
ed at  the  same  session  as  the  charter  of  Win- 
ston, it  was  provided  (Acts  1891,  p.  293,  c.  323, 
$  15)  that  a  tax  should  be  laid  on  every  gift 
enterprise,  or  on  any  person  or  establishment 
offering  any  article  for  sale,  and  proposing 
to  present  purchasers  with  any  gift  or  prize 
as  an  inducement  to  purchase,  and  on  any 
lottery,  whether  known  as  a  "beneficial  as- 
sociation," "gift  concert,"  or  otherwise,  pro- 
\ided  that  the  section  should  not  be  constru- 
ed as  giving  license  or  as  relieving  such  per- 
sons or  establishments  from  any  penalties 
incurred  by  a  violation  of  the  law.  This  pro- 
vision has  been  retained,  we  believe,  in  every 
revenue  act  passed  since  that  year.  It  would 
seem  plain,  from  the  connection  in  which  the 
words  are  used,  and  also  by  the  very  use 
of  the  words  themselves,  that  the  Legisla- 
ture intended  to  tax  only  those  enterprises, 
schemes,  and  offers  of  bargains  which  involve 
substantially  the  same  sort  of  gambling  upon 
chances  as  in  any  other  kind  of  lottery,  and 
which  appealed  to  the  disposition  or  propen- 
sity for  engaging  in  hazards  and  chances 
with  the  hope  that  luck  and  good  fortune  may 
give  a  good  return  for  a  small  outlay.  The 
provision  refers  to  gifts  or  prizes,  the  pre- 
cise nature  of  which  are  not  known  at  the 
time,  and  to  cases  in  which  the  element  of 
uncertainty  is  always  present  It  is  restrict- 
ed, therefore,  to  the  kind  of  enterprises  which 
appeal  to  the  gambling  instinct  The-  Legis- 
lature has  not  looked  upon  the  business  of  the 
defendant  company  as  a  gift  enterprise,  for 
in  the  revenue  acts  of  1901  (Acts  1901,  p.  137, 
c.  9)  and  1902  it  was  not  taxed  as  such,  but 
was  excluded  from  that  class  (section  51),  and 
placed  in  a  class  by  itself  (section  76),  and 
so  taxed  as  to  indicate  that  it  was  considered 
a  perfectly  legitimate  and  proper  business. 
There  is  no  saving  In  section  76  concerning 
criminal  prosecution,  as  there  is  in  section 


51.  A  statute  of  similar  import  to  the  pro- 
vision in  this  diart^  was  held  in  Common- 
wealth V.  Emerson,  166  Mass.  146,  42  N.  B, 
559,  to  embrace  such  a  scheme  or  offer  of 
bargains  into  which  chance  ent^ed  as  one  of 
its  elements,  and  by  which  persons  are  in* 
duced  to  buy  what  they  do  not  want  in  the 
hope  or  expectation  or  upon  the  hazard  of 
getting  something  else  as  a  gratuity,  which 
it  might  turn  out  they  did  want  but  the  ex- 
act character  of  which  they  do  not  at  the  time 
know.  It  would  be  strange  indeed  that  the 
Legislature  should  link  two  such  terms  to- 
gether in  many  statutes,  without  intending 
that  they  should  have  a  kindred  meaning,  but 
intending,  on  the  contrary,  that  they  should 
be  diversely  construed.  We  prefer  to  con- 
clude that  the  purpose  was  not  to  impose  a 
tax  upon  a  perfectly  innocent  and  harmless 
business,  and  to  place  it  in  the  same  class 
and  category  with  lotteries,  which  have  fallen 
under  the  ban  of  an  enlightened  public  senti- 
ment and  under  the  condemnation  of  the  law, 
but  to  tax  such  "enterprises"  as  partake  of 
the  nature  of  lotteries,  and  hold  out  tempta- 
tions and  allurements  to  the  unwary  and 
credulous,  or  to  those  who  are  wUllag  always 
to  take  chances  on  results,  in  the  hope  of 
getting  a  great  deal  for  a  very  littie. 

Having  reached  the  conclusion  that  the 
words  "gift  enterprise,"  as  used  in  the  char^ 
ter,  refer  only  to  such  a  one  as  includes  the 
element  of  chance,  we  must  next  inquire 
whether  the  business  of  the  defendant  com- 
pany comes  within  the  meaning  of  those 
words  as  thus  construed.  From  the  defini- 
tions we  have  already  given  of  a  lottery  or 
scheme  for  the  disposition  or  distribution  <jl 
prizes  or  property  by  chance,  it  appears  that 
three  things  must  concur  in  order  to  consti- 
tute it:  (1)  There  must  be  the  purchase  of 
a  right;  (2)  the  right  must  be  a  contingent 
one  to  receive  something  greater  than  'that 
which  is  purchased;  and  (3)  the  contingent 
right  must  depend  upon  a  lot  or  chance.  We 
have  not  been  able  to  discover  any  one  of 
these  elements  in  the  plan  devised  by  the 
defendant  company  for  the  conduct  of  its 
business.  The  right  to  have  the  stamps  re- 
deemed depends  upon  no  contingency,  chance» 
or  lot  whatsoever.  The  person  receiving  the 
stamps  upon  the  purchase  of  goods  is  not  in 
any  degree  deprived  of  his  choice  or  wilL 
Indeed,  by  the  contract  he  is  given  full  and 
free  exercise  of  his  choice  and  will.  The 
right  of  selection  among  the  articles  kept  by 
the  stamp  comi>any  in  its  store  is  expressly 
given,  and  the  stamp  collector  may  choose  the 
best  or  the  most  valuable,  or  such  a  one  as 
may  be  most  useful  to  him  or  pleasing  to  his 
taste,  as  he  may  be  minded.  The  articles  are 
all  publicly  exhibited,  and,  before  the  pur- 
chases are  made  or  the  stamps  collected,  any 
person  proposing  to  buy  and  to  receive  the 
stamps  from  the  merchant  has  free  access  to 
the  store,  where  he  may  see  and  examine  the 
goods  from  which  his  selection  may  be  made. 
There  is  therefore  no  uncertainty  as  to  the 
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nature,  cbaracter,  or  value  of  the  premium, 
if  we  may  so  call  it,  with  which  the  stamps 
will  be  redeemed.  The  fact  that  the  stamps 
are  redeemed  at  a  place  other  than  the  oue 
where  they  are  Issued  certainly  does  not  intro- 
duce Into  the  scheme  any  element  of  chance. 
We  can  discern  no  practical  difference  be- 
tween this  arrangement  of  the  parties  and 
one  by  which  the  merchant  agrees  to  dis- 
count his  bills  where  cash  is  paid  by  his  cus- 
tomer at  the  time  of  the  purchase;  and  the 
^ving  of  stamps  redeemable  at  a  store  of  an- 
other in  goods  to  be  selected  by  the  holder, 
Instead  of  an  actual  discount  by  the  merchant, 
does  not,  in  law,  vary  the  case,  or  change  the 
real  and  substantial  character  of  the  trans- 
action. The  plan,  as  outlined  in  the  verdict, 
seems  to  be  one  for  advertising  the  merchant's 
business  and  his  wares,  and  enabling  him  to 
«ell  his  goods  for  cash  instead  of  on  time. 
I'bls,  it  must  be  conceded,  is  an  advantage 
to  him.  It  is  also  a  benefit  to  the  customer, 
who  practically  receives  a  discount,  and  who 
will  buy  more  cautiously  and  Judiciously  if 
he  pays  cash,  and  will  spend  only  according 
to  his  means.  The  stamp  company  is  un- 
doubtedly benefited,  also,  by  the  sale  of  its 
goods,  and  anything  it  may  gain  by  the  failure 
to  present  stamps  for  redemption.  But  ^here 
is  there  anything  in  the  transaction,  from  first 
to  last,  that  bears  any  likeness  or  resembfance 
to  a  lottery  or  an  enterprise  of  chance?  What 
declared  policy  of  the  state  or  law  forbids  it? 
it  was  suggested  that  the  gain  to  the  stamp 
<»mpany  by  the  failure  to  present  stamps  at 
the  store  for  redemption  in  goods  involved 
an  element  of  chance.  If  this  is  so,  the  gov- 
ernment and  the  banks  are  engaged  in  a 
prohibited  business,  for  both  benefit  by  the 
loss  of  bills  and  currency  which  they  put  in 
circulation.  The  same  may  be  said  of  rail- 
road companies  who  issue  tickets  which  may 
not  be  used,  and  never  come  back  to  them 
for  redemption.  Can  It  be  correctly  said  that 
this  is  the  result  of  chance?  Many  other  sim- 
ilar instances  might  be  mentioned,  but  it  has 
never  been  supposed  that  the  business  in  which 
such  gains  are  made  was  for  that  reason  un- 
lawful. Nor  does  the  fact  that  the  defendant's 
business  is  novel  make  it  unlawful  or  subject 
It  to  taxation. 

We  turn  now  to  the  books,  and  find  that 
the  decisions  of  the  courts  of  other  states 
are  in  perfect  accord  with  the  view  we  take 
of  this  matter.  The  Ck>urt  of  Appeals  of 
Virginia  has  recently  considered  the  same 
question  in  Young  v.  Commonwealth  (Va.) 
46  S.  E.  827,  in  which  the  court  says:  "We 
find  nothing  in  the  contract  between  Sperry 
A  Hutchinson  and  the  defendant,  nor  the 
transactions  with  customers  in  pursuance  of 
such  contract,  that  is  not  a  legitimate  exer- 
cise of  one's  right  to  prosecute  his  own 
business  in  his  own  way.  As  has  already 
be^ik  said.  It  appears  to  be  simply  one  of 
many  devices  fallen  upon  in  these  days  of 
tfharp  competition  between  tradespeople  to 
attract  customers,  or  to  induce  those  who 


have  bought  once  to  buy  again,  and  In  this 
respect  is  as  innocent  as  any  other  formi  of 
advertising."  Substantially  the  same  is  said 
in  e:x  parte  McKenna,  126  Cal.  429,  58  Pac. 
916.  "It  ai^ears,"  says  the  court,  "to  be 
simply  a  device  to  attract  customers,  or  to 
induce  those  who  have  bought  once  to  buy 
again,  and  in  this  respect  is  as  innocent  as 
any  form  of  advertising."  In  State  v.  Shu- 
gart  (Ala.)  35  South.  28,  the  business  of  the 
defendant  is  thus  described:  "The  scheme, 
if  such  it  may  be  termed,  was  only  a  mode 
of  advertising  by  those  merchants  who  en- 
tered into  it.  The  articles  of  property  given 
away  by  the  company,  of  which  the  appellee 
was  the  manager,  was  not  by  lot  or  chance, 
nor  by  way  of  distribution  of  prizes  among 
share  or  ticket  holders  in  any  chance  scheme. 
We  are  quite  clear  that  there  was  nothing 
in  the  transaction  offensive  to  the  statute 
against  lotteries  and  gift  enterprises."  In 
State  V.  Dalton,  22  R.  I.  77,  46  Atl.  2S4,  48 
L.  R.  A.  775,  84  Am.  St  Rep.  818,  will  be 
found  an  able  and  elaborate  discussion  of  the 
question,  and  an  unanswerable  argument  sus- 
taining the  defendant's  contention  that  there 
is  no  element  of  chance  in  its  enterprise,  if  it 
may  be  so  called.  In  that  case  the  court  says : 
"In  other  words,  the  act  recognizes  the 
right  of  a  person  to  give  away  an  article  of 
merchandise  in  connection  with,  and  as  an 
inducement  to,  the  making  of  a  sale  of 
some  other  article,  but  provides,  in  effect, 
that  the  giving  of  such  article  must  be  done 
by  him  directly,  and  not  through  a  third 
person.  We  fail  to  see  that  there  is  any  sub- 
stantial difference  in  principle  between  the 
two  methods,  or  that  either  bears  any  re- 
semblance to  a  lottery.  The  element  of 
chance,  which  is  the  basal  principle  in  every 
scheme  in  the  nature  of  a  lottery,  is  wholly 
wanting.**  See,  also.  People  v.  Dycker,  72 
App.  Div.  (N.  Y.)  308,  76  N.  Y.  Supp.  Ill; 
Com.  V.  Emerson,  165  Mass.  146,  42  N.  B. 
559;  Com.  v.  Slsson,  178  Mass.  578,  60  N.  B. 
385;  People  v.  Glllson,  109  N.  Y.  380,  17  N. 
B.  343,  4  Am.  St  Rep.  465;  Long  v.  State, 
74  Md.  565,  22  Atl.  4,  12  L.  R.  A.  425,  28 
Am.  St.  Rep.  268.  Several  cases  have  been 
decided  the  same  way  in  the  lower  courts 
of  some  of  the  other  states.  They  involved 
the  very  question  we  have  under  considera- 
tion, but,  as  they  have  not  been  reviewed  by 
the  courts  of  last  resort,  we  will  not  make 
further  reference  to  them. 

Since  this  opinion  was  prepared,  we  have 
read  the  case  of  Lansburgh  &  Sperry  v.  Dist 
of  Columbia,  11  App.  D.  C.  512,  which  has 
been  called  to  our  attention.  We  do  not 
think  anything  said  in  that  case,  which  was 
necessary  to  its  decision,  confiicts  with  what 
we  have  herein  decided.  The  only  point  in 
that  case  was  whether  the  business  of  the 
defendants  came  within  the  meaning  of  a 
"gift  enterprise,"  as  defined  by  the  statute 
of  the  District  This  will  appear  from  the 
following  passage  in  the  opinion  of  the  court: 
"Without  the  necessity  of  declaring  that  the 
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acts  proved  in  this  case  constitute  the  con- 
duct of  a  lottery  or  gift  enterprise,  as  tbose 
words  are  commonly  understood,  or  even  of 
finding  that  the  element  of  chance  operates 
intentionally  and  dlstinctiyely  in  the  scheme 
of  the  trading  stamp  company,  we  thinlc, 
neyertheless,  that  they  come  within  the  pro- 
hibition of  the  statute,  which,  as  before  said, 
furnishes  its  own  definition  of  'gift  enter- 
prise.' ". 

The  defendant* B  counsel  also  contended 
that  the  ordinance  is  not  a  legitimate  exer- 
cise of  the  police  power,  is  discriminating, 
prohibitory  and  unreasonable,  and  is  uncon- 
stitutional and  void.  We  need  not  consider 
this  sweeping  attack  upon  the  yalidity  of 
the  ordinance,  though  it  is  supported  by  a 
very  learned  and  able  argument,  for  we  have 
concluded  that  the  business  of  the  defendant, 
as  described  in  the  spedal  verdict,  does  not 
come  vrithhi  the  meaning  of  the  term  "gift 
enterprise,"  as  used  in  the  charter.  The 
city  of  Winston,  being  limited  in  the  power 
to  pass  ordinances  by  its  charter  and  the 
general  law,  was  without  the  necessary  au- 
thority to  pass  the  ordinance  upon  which  this 
prosecution  la  based. 

The  court  properly  adjudged,  upon  the  spe- 
cial verdict,  that  the  defendants  are  not 
guilty.    Affirmed. 


CIM  N.  C.  467) 

HUGHES  et  al.  v.  CLARK  et  aL 

(Supreme  Conrt  of  North  Carolina.    March  22, 
1904.) 

Concurring  opinion.  For  opinion,  see  46 
S.  E.966. 

DOUGLAS,  J.  (concurring  in  result  only). 
I  am  compelled  to  concur  in  the  judgment  of 
the  court,  since,  however  erroneous  the  opin- 
ion of  the  court  may  be,  it  would  be  mani- 
festly Inequitable  to  compel  the  defendant 
to  specific  performance  of  a  contract  for  the 
purchase  of  land,  the  use  of  which  this 
court  will  not  permit  him  to  enjoy.  I  do  not 
think  that  the  case  of  Collins  v.  Land  Co., 
128  N.  G.  563,  89  S.  B.  21,  83  Am.  St  Rep. 
720,  has  any  application  to  the  case  at  bar; 
but,  in  any  event,  my  views  have  been  so 
fully  expressed  in  my  dissenting  opinion  in 
that  case  that  it  is  needless  to  repeat  them 
here. 

As  to  the  other  question  in  the  case,  the 
solution  seems  very  simple.  The  plaintifT 
owns  the  10  feet  in  controversy  in  fee  sim- 
ple, subject  only  to  whatever  ri^ts  of  ease- 
ment the  public  or  adjacent  proprietors  may 
have  therein.  When  the  easement  ceases 
to  exist,  by  abandonment  or  otherwise,  the 
owner  retains  the  fee,  and  recovers  the  un- 
restricted use  of  his  property.  I  freely  ad- 
mit that  the  town  cannot  entirely  close  up 
the  street,  or  sell  or  give  any  part  of  it  to 
any  one,  but  I  am  not  aware  of  any  law  by 
•which  a  private  donor  or  donee  can  compel 


the  town  to  accept  a  street  of  ar-y  specified 
width.  If  the  town  keeps  open  a  street  of 
suitable  width,  I  see  no  reason  why  It  can- 
not refuse  to  accept  or  subsequently  abandon 
such  part  as  may  be  neither  necessary  nor 
convenient  for  public  use.  This  is  simply 
an  abandonment  of  the  public  easement  pro 
tanto,  and  in  no  sense  a  gift,  concession,  or 
conveyance  to  any  one.  We  all  know  that 
a  well-paved  street  of  40  feet  would  be  much 
more  useful  than  50  feet  of  mudholes,  and 
that  it  would  cost  proportionately  more  to 
pave  a  wider  street  than  one  of  less  width. 
It  is  common  knowledge  that  the  dty  of 
Washington,  in  spite  of  the  national  aid  it 
constantly  receives,  found  it  impossible  to 
bear  the  exp^ise  of  paving  its  residence 
streets  at  their  original  width,  and  permit- 
ted a  certain  number  of  feet  to  be  inclosed 
by  the  adjacent  owners.  As  there  ttie  fee 
never  was  in  the  adjacent  owners,  they  ac- 
quired only  such  permissive  use  as  the  dty 
might  give  them.  In  the  case  at  bar  the  fee 
was  already  in  the  plaintiff,  and  the  abandon- 
ment of  the  public  use  simply  relieved  that 
much  of  his  land  of  the  burden  of  the  pre- 
esdstlng  easement 
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lOBINSON  et  al.  v.  CITY  OF  GOLDSBORO 

etal. 
(Supreme  Court  of  North  Carolina.     May  11, 

1904.) 
cmiBa— zssuB  of  bonos  fob  watbbwobks— 

NECESSITY   OF  ELECTION. 

1.  Under  Priv.  Laws  1901,  p.  9^  c  897,  pro- 
viding that  the  aldermen  of  a  dty  may  Issue 
bonds  for  waterworks,  provided  that  before  they 
are  issued  the  proposition  shall  be  submitted  to 
the  voters  at  an  election,  such  submission  to  the 
voters  is  a  prerequisite  to  the  power  to  issue 
the  bonds. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;   W.  R.  Alien,  Judge. 

Action  by  J.  J.  Robinson  and  others  against 
the  dty  of  Goldsboro  and  others.  Judgment 
for  plaintiffs.  Defendants  appeal.  Affirm- 
ed. 

The  dty  of  Goldsboro  was  incorporated  by 
chapter  397,  p.  944,  PrlY.  Laws  1901.  Among 
other  corporate  powers  conferred  by  the  char- 
ter, the  dty  was  authorized  to  establish  a 
system  of  sewerage,  ,  waterworks,  electric 
lights,  etc.,  and  for  that  purpose  to  purchase 
the  system  of  waterworks  and  electric  Ughts 
then  in  operation  in  said  dty.  The  board 
of  aldermen,  for  the  purpose  of  providing 
the  means  with  which  to  establish  or  pur^ 
chase  and  maintain  the  said  system  of  wa- 
terworks, etc.,  and  for  certain  other  purposes 
set  forth  in  the  charter,  were  authorised  to 
issue  bonds  of  said  dty  "as  and  when  the 
board  of  aldermen  may  determine  •  •  • 
from  time  to  time  to  an  amount  not  ex- 
ceeding In  the  aggregate  the  sum  of  two 
hundred  thousand  dollars  and  to  issue  said 
bonds  for  any  of  said  purposes,  or  for  two 
or  more,  or  for  alh'^    By  section  06  of  the 
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charter,  it  Ib  provided  that,  before  any  of 
the  bonds  provided  for  shall  be  issued,  the 
proposition  shall  be  submitted  to  the  qualified 
voters  at  an  election.  The  time  and  man« 
ner  of  holding  the  election  are*  provided  for. 
Pursuant  to  the  provisions  of  the  charter, 
an  election  was  held,  and  an  issue  of  bonds 
voted,  for  the  specified  purposes,  to  an 
amount  fixed  at  said  election.  An  issue  of 
bonds  to  the  amount  of  $2,500  for  the  pur- 
pose of  purchasing  the  electric  light  plant 
was  approved,  and  bonds  issued  in  accord- 
ance therewith.  The  total  amount  of  bonds 
voted  and  issued  was  $110,000.  On  April  14, 
1904,  the  board  of  aldermen  adopted  a  reso- 
lution, reciting  in  the  preamble  thereof  the 
purchase  of  the  electric  light  plant;  that 
said  plant  was  inadequate  to  supply  the 
city  vTith  light;  the  public  necessity  for 
an  increase  of  its  capacity,  with  additional 
machinery,  fixtures,  etc.;  the  inability  of 
the  city  to  furnish  adequate  light  without 
contracting  a  debt  for  the  purpose  of  en- 
larging and  Increasing  the  capacity  of  the 
plant,  etc.  The  plaintiff,  in  behalf  of  him- 
self and  all  other  taxpayers  of  such  city, 
seeks  to  enjoin  the  board  of  aldermen  from 
issuing  such  bonds,  for  that  the  proposition 
has  not  been  submitted  to  the  voters  of  the 
dty.  The  court  below  granted  the  injunc- 
tion, and  the  defendants  appealed. 

A.  0.  Davis,  for  appellants.  F.  A.  Daniels, 
for  appellees. 

CONNOR,  J.  The  defendants  rely  upon 
the  decision  of  this  court  in  Fawcett  v.  Mt 
Airy,  134  N.  C.  — ,  45  S.  B.  1029,  to  sus- 
tain their  resolution  to  issue  the  bonds  with- 
out the  approval  of  the  voters  of  the  city. 
It  is  there  held  that  in  the  absence  of  any 
restrictive  provision  in  the  charter,  or  by 
special  or  general  legislation,  the  power 
may  be  conferred  upon  municipal  corpora- 
tions to  contract  debts  and  issue  bonds  for 
necessary  expenses,  and  that  furnishing  light 
and  water  is  a  necessary  expense.  The  facta 
set  forth  in  the  pleadings  in  this  case,  how- 
ever, bring  it  directly  within  the  principle 
announced  in  Wadsworth  v.  Concord,  133  N. 
G.  5S7,  45  S.  E.  948.  The  charter  expressly 
provides  that  bonds  for  the  purpose  set  out 
may  be  issued  to  the  amount  of  $200,000 
when  the  proportion  has  been  submitted 
to  and  approved  by  the  voters.  The  prin- 
ciple upon  which  that  case  is  based  is  thus 
stated--quoting  Dillon  on  Municipal  Corpora- 
tions, I  449:  "Respecting  the  mode  in  which 
contracts  by  corporations  should  be  made,  it 
is  important  to  observe  that  when,  as  is 
sometimes  the  case,  the  mode  of  contracting 
is  specially  and  plainly  prescribed  and  lim- 
ited, that  mode  is  exclusive,  and  must  be 
pursued,  or  the  contract  will  not  bind  the 
corporation."  The  power  to  issue  bonds  for 
the  purpose  of  establishing  an  electric  light 
plant—and  we  think  this  language  includes 
making  adequate  provision  for  lighting  the 


city-48  expressly  conferred  subject  to  the 
approval  of  the  qualified  voters  of  said  city. 
Certainly,  until  this  power  is  exhausted,  it 
excludes  any  other.  It  would  be  an  idle 
thing  for  the  General  Assembly  to  prescribe 
the  method  by  which  and  the  terms  upon 
which  a  municipal  corporation  could  issue 
bonds,  if,  in  disregard  of  such  provisions,  it 
could  proceed  to  do  so.  It  is  clearly  within 
the  power  of  the  General  Assembly  to  re- 
strict, which,  of  course,  includes  the  power 
to  prescribe,  the  terms  upon  which  it  may  be 
exercised.  Const  art.  8,  S  4. 
The  Judgment  must  be  afilrmed« 

DOUGIrAS,  J.  (concurring  in  result).  In 
concurring  in  the  result  of  the  opinion  of 
the  court,  it  is  perhaps  needless  to  say  that, 
in  view  of  the  uniform  decisions  of  this 
court  and  my  fixed  convictions  of  constitu- 
tional obligation,  I  would  have  dissented  in 
Fawcett  v.  Mt  Airy  had  I  beetk  present 
when  the  opinion  was  filed.  My  views  have 
been  so  recently  expressed  in  my  concurring 
opinion  in  Wadsworth  v.  Concord,  138  N.  C. 
601,  45  S.  B.  948^  that  it  is  useless  to  repeat 
them  now. 

(136  N.  C.  385) 

JOHNSON  ▼.  GRAND   FOUNTAIN  OV 
UNITED  ORDER  OF  TRUE  RE- 
FORMERS. 

(Supreme  Court  of  North  Carolina.    May  11, 
1904.) 

BBCOBDABI— DISlCISSAIr— AFFXAIr-BBNXnCIABT 

A880€IATION8--CHANeinO  CONSIITU- 

TIO  N— APPBAB  ANCX. 

1.  A  recordari  granted  defendant  by  the  su- 
perior court  as  substitute  for  an  appeal  from  a 
justice  not  being  docketed  at  that  or  the  suc- 
ceeding term,  plaintifE  may  at  a  subsequent  term 
docket  the  case,  and  have  it  dismissed. 

2.  A  beneficiary  association  may  not  change 
its  constitution,  after  its  contract  with  a  mem- 
ber, to  nis  detriment,  except  by  consent,  the 
burden  of  showing  which  is  on  it. 

3.  The  refusal  of  the  superior  court  to  dismiss 
a  recordari  granted  as  a  substitute  for  an  ap- 
peal from  a  justice,  while  not  appealable,  being 
excepted  to,  is  reviewable  on  an  'appeal  from 
the  court's  action  in  setting  aside  a  verdict  and 
granting  a  new  trial  on  the  ground  of  an  error 
of  law. 

4.  Any  lack  of  service  on  defendant  is  cured 
by  its  coming  into  court,  without  any  special  ap- 
pearance, asking  for  a  recordari,  and  trying  the 
cause  on  its  merits. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  McNeill,  Judge. 

Action  by  Nelson  Johnson,  administrator, 
against  the  Grand  Fountain  of  the  United 
Order  of  True  Reformers.  From  an  order 
setting  aside  the  verdict  and  granting  a 
new  trial,  plaintitf  appeals.    Reversed. 

Louis  M.  Swind  and  J.  8.  Fitts,  for  appel- 
lant   J.  S.  Lanier,  for  appellee. 

CLARK,  C.  J.  Judgment  was  rendered 
before  a  justice  of  the  peace  30th  September, 
1902.  The  defendant  took  no  appeal,  but  at 
December  term,  1902,  on  application  to  the 
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superior  court,  obtained  an  order  for  a  re- 
cordari  and  supersedeas.  The  defendant  fail- 
ed to  give  bond  or  to  have  the  case  docketed 
either  at  that  term  or  at  the  next  succeeding 
term  of  the  superior  court,  which  was  held 
In  February,  1903.  At  the  March  term  the 
plaintifl  moved  to  docket  and  dismiss.  This 
was  refused,  and  the  plaintiff  excepted.  At 
the  September  term,  1903,  the  recordari  and 
supersedeas  not  having  been  yet  docketed, 
the  plaintiff  again  moved  to  docket  and  dis- 
miss. This  was  refused,  and  the  defend- 
ant was  allowed  to  docket  the  recordari  and 
supersedeas  at  that  term,  and  the  plaintiff 
again  excepted.  A  trial  by  Jury  was  had, 
with  verdict  against  the  defendant,  which 
the  court  set  aside  on  the  ground  that  he  had 
misdirected  the  jury  to  allow  sick  beneflts, 
whereas,  subsequent  to  the  contract,  the 
general  order  had  changed  its  constitution 
so  as  to  provide  that  sick  benefits  should 
not  be  paid  by  the  defendant,  but  by  the  sub- 
ordinate lodges,  and  the  plaintiff  excepted. 

There  was  error  in  both  particulars.  The 
recordari  was  granted  as  a  substitute  for  an 
appeal,  and,  not  having  been  docketed,  the 
plaintiff  had  a  right  to  docket  the  case  and 
have  it  dismissed  at  March  term,  1903,  and 
also  at  September  term.  Clark's  Code  (3d 
Ed.)  p.  731;  Brown  v.  Plott,  129  N.  C.  272, 
40  S.  B.  45;  Davenport  v.  Grissom,  113  N. 
C.  38,  18  S.  E.  78;  Ballard  v.  Gay,  108  N.  C. 
544,  13  S.  E.  207;  Boing  ▼.  Railroad,  88 
N.  C.\62. 

As  to  the  second  ground,  the  defendant 
could  not  change  Its  constitution,  subsequent 
to  the  contract,  to  the  detriment  of  the  oth- 
er party,  except  by  mutual  consent  Bragaw 
V.  Supreme  Lodge,  128  N.  C.  356,  38  S.  E. 
905,  54  L.  Rw  A.  602.  And  this  was  not 
shown.  It  was  error  against  the  plaintiff  to 
put  the  burden  upon  him  to  show  that  there 
was  no  consent  to  the  change.  The  opposite 
was  held  to  be  the  law.  Hill  v.  Life  Ass'n, 
128  N.  C.  463,  39  S.  B.  56;  Strauss  v.  Life 
Ass'n,  128  N.  C.  465,  39  S.  E.  55,  54  L.  R.  A« 
605,  83  Am.  St  Rep.  699;  Simmons  v.  Life 
Ass'n,  128  N.  C.  469,  39  S.  B.  966;  Bragaw  ▼. 
Supreme  Lodge,  128  N.  C,  at  page  357,  38 
S.  B.  905,  54  L.  R.  A.  002. 

The  Judge  having  set  aside  the  verdict  and 
granted  a  new  trial  for  a  supposed  error  of 
law,  an  appeal  lies  to  review  him.  Bryan 
V.  Heck,  67  N.  C.  822;  Gay  v.  Nash,  84 
N.  C.  335;  Thomas  v.  Myers,  87  N.  C.  31; 
Wood  V.  RaUroad,  131  N.  C.  48,  42  S.  E.  462, 
The  refusal  to  dismiss  not  being  a  final  Judg- 
ment, no  appeal  then  lay,  and  the  plaintiff 
properly  noted  an  exception,  which  brings 
the  ruling  up  for  review  on  this  appeal. 
Fertilizer  Co.  v.  Marshbum,  122  N.  C.  411, 
29  S.  E.  411,  and  other  cases  cited  in  Clark's 
Code  (3d  Ed.)  p.  738. 

The  defendant's  exception  to  the  Jurisdic- 
tion, taken  in  this  court,  that  the  defendant 
is  a  foreign  corporation,  and  not  domesticat- 
ed here,  and  hence  cannot  be  sued  here,  to 
without  merit    The  summons  was  served 


on  its  agent  Jester  ▼.  Steam  Packet  Co., 
131  N.  C.  54,  42  8.  B.  447.  Even  if  there  had 
been  originally  lack  of  service,  the  defend- 
ant waived  objection  by  coming  into  court, 
asking  for  a  recordari,  and  trying  the  cause 
upon  its  merits.  Clark  v.  Mfg.  Co.,  110  N.  C. 
Ill,  14  S.  B.  518.  It  would  have  been  other- 
wise if  the  defendant  had  entered  a  special 
appearance,  and,  that  being  overruled,  had 
excepted  and  gone  to  trial.  State  ▼.  John- 
son, 109  N.  C.  852,  13  S.  B.  843. 

The  order  setting  aside  the  verdict  and 
Judgment  is  reversed.  This  renders  it  un- 
necessary to  direct  the  dismissal  of  the  re-^ 
cordari*    Reversed. 


(135  N.  G.  my 

WOMACJK  V.  GROSS  et  al. 

(Supreme  Court  of  North  Carolina.     May  11, 
1904.) 

DEPOSITIONS— 00KMI8SI0N--01CISSI0N  OV  COlf- 
VISSIONER'S  name— FAILX7BE  TO  OBJECT  IN 
TIME— PROOF  OF  GROUNDS  FOB  ADMISSION-^ 
NECESSITY— APPSALr— INSUFFICIENCY  OF  BEO- 
OBD— WAIVEB. 

1.  Code,  i  1361,  provides  that  at  any  time  be- 
fore trial  or  hearing  a  party  may  move  to  re- 
ject a  deposition  for  irregularity  in  takhig  it. 
Section  1360  provides  that  a  deposition  shall 
not  be  quashed  for  irregularity  after  the  trial 
begins,  where  it  has  been  on  file  long  enough  to 
permit  earlier  objection.  A  deposition  was  tak- 
en T^ovember  2d,  and  trial  had  January  25th. 
The  commission  under  which  it  was  taken  omit- 
ted the  commissioner's  name.  The  opposite  par^ 
ty  appeared  at  the  taking,  cross-examined  the 
witness,  and  made  no  objection  till  after  trial 
was  begun.    Held  a  waiver  of  the  defect. 

2.  Where  a  deposition  is  rejected  in  limine  as 
invalid,  it  is  not  incumbent  on  the  party  offer- 
ing it  to  give  evidence  of  grounds  for  its  admis- 
sion under  Code,  §  1358,  specifying  the  instances 
in  which  depositions  properly  taken  may  be  read 
at  the  trial.  , 

8.  Appellee's  agreement  that  a  rejected  depo- 
sition need  not  be  sent  up  to  the  Supreme  Court 
on  appeal  "because  not  material  to  the  deci- 
sion,'^ admits  that  the  rejected  evidence  was 
material,  so  that  the  failure  to  send  up  the 
deposition  will  not  prevent  a  reversal  for  error 
in  its  rejection. 

Appeal  from  Superior  Goort,  Rutherford 
County;  B.  B.  Jones,  Judge. 

Action  by  Q.  L.  Womack  against  J.  C. 
Gross  and  others.  Judgment  for  plaintiiZ» 
and  defendants  appeal.    Reversed. 

Eaves  &  Rucker,  for  appellanta.i  Mc- 
Brayer  &  Justice,  for  appellee. 


CLARK,  C.  J.  On  objection  by  the  plain- 
tifP  the  court  refused  to  permit  the  deposition 
of  Susan  Gross  to  be  read  in  evidence  on 
the  ground  that  the  name  of  the  commissioner 
was  not  inserted  in  the  commission.  The 
defendant  excepted.  The  commission  was 
properly  signed,  sealed,  and  issued,  and  the 
plaintiff  accepted  service  of  the  notice,  which 
stated  the  time  and  place  at  which  the 
deposition  would  be  taken,  and  the  name  of 

IT  L  Bm  DeposlUons,  vol.  16.  Cent  Die  ||  309,  S16^.. 
838. 
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•Jie  commisBioner,  Before  said  oommlsaioner 
the  plaintifr  appeared  witbont  exception,  and 
croBS-examined  the  witness.  Tbe  deposition 
was  taken  Noyember  21,  1903,  and  the  trial 
took  place  January  25,  1904.  There  was  no 
exception  to  the  deposition  till  after  the  trial 
began.  The  Ck)de,  ft  1361,  provides  bow  and 
when  an  objection  on  account  of  irregularity 
may  be  made.  Section  1360  provides  that 
no  deposition  shall  be  quashed  for  irregular- 
ity after  a  trial  begins,  where  the  deposition 
has  been  filed  sufficiently  long  before  the 
trial  to  permit  objection  to  be  made  sooner. 
The  irregularity  in  failing  to  fill  in  the  name 
of  the  commissioner  to  whom  the  commis- 
sion was  issued,  and  who  duly  took  and  re- 
turned the  deposition,  was  waived  by  the 
plaintiff  appearing  before  him  by  counsel 
without  exception,  and  cross-examining  the 
witness,  and  by  not  making  any  exception 
till  after  the  trial  was  begun.  WUleford  v. 
Bailey,  132  N.  C.  403,  43  S.  B.  928  (where 
tbe  commissioner  was  not  named  in  the  no- 
tice); Davison  v.  Land  Co.,  118  N.  C.  869, 
24  S.  B.  14  (where  the  commission  was  nei- 
ther signed  nor  sealed);  Carroll  v.  Hodges, 
98  N.  C.  419,  4  S.  B.  199;  Woodley  v.  Hassell, 
94  N.  C.  159;  Bamhardt  v.  Smith,  86  N.  C. 
480;  Kerchner  v.  Reilly,  72  N.  C.  173.  The 
deposition  having  been  rejected  in  limine  for 
the  reason  given,  it  was  not  Incumbent  upon 
the  defendant  to  put  in  evidence  grounds, 
imder  section  1358,  for  its  admission,  for  that 
would  have  been  a  vain  thing  to  do  after 
the  deposition  had  been  already  rejected  as 
invalid.  It  is  also  true  that,  when  evidence 
is  rejected,  the  party  offering  it  should  state 
its  purport,  or  send  It  up  if  written  (as  a 
deposition),  that  the  court  may  see  that  it 
was  competent  and  relevant,  and  that  its  re- 
jection was  injurious,  and  not  merely  harm- 
less error.  Straus  v.  Beardsley,  79  N.  C.  59. 
But  the  agreement  of  the  appellee  that  the 
deposition  should  not  be  sent  up  "because 
not  material  to  the  decision"  is  an  admis- 
sion that  failure  to  send  it  up  should  not  be 
prejudicial  to  the  appellant;  and,  in  effect 
that  the  rejected  evidence  was  material,  if 
wrongly  rejected. 

For  tbe  error  In  rejecting  the  deposition, 
there  must  be  a  new  trial. 

.  D0T70LAS,  J.  (concurring).  I  concur  in 
the  opinion  of  the  court  upon  the  ground 
therein  stated  that  **there  was  no  exception 
to  the  deposition  till  after  the  trial  began." 
I  am  very  much  influenced  in  this  view  by 
the  reasoning  of  the  court  in  Shutte  v. 
Thompson,  15  Wall.  (82  U.  8.)  151,  21  I..  Bd. 
123,  where  the  deposition  was  taken  before 
an  officer  not  authorized  by  law.  The  court 
said,  on  page  159:  "It  is  to  be  observed  that 
the  objections  made  are  all  formal,  rather 
than  substantial.  Still  they  are  quite  suffi- 
cient to  require  the  rejection  of  the  deposi- 
tion, if  there  is  nothing  in  the  case  to  coun- 
tervail their  effect.  But  it  is  obvious  that 
all  the  provisions  made  in  the  statute  re- 
47  8.B.— «) 


specting  notice  to  the  adverse  party,  the  oath 
of  the  witness,  the  reasons  for  making  the 
deposition,  and  the  rank  or  character  of  the 
magistrate  authorized  to  take  it,  were  intro- 
duced for  the  protection  of  the  party  against 
whom  the  testimony  of  the  witness  Is  in- 
tended to  be  used.  It  is  not  to  be  doubted 
that  he  may  waive  them.  A  party  may 
waive  any  provision,  either  of  a  contract  or 
of  a  statute,  intended  for  his  benefit  If, 
therefore,  it  appears  that  the  plaintiff  in  error 
did  waive  his  rights  under  the  act  of  Con- 
gress—if he  did  practically  consent  that  the 
deposition  should  be  taken  and  returned  to 
the  court  as  it  was,  and  if  by  his  waiver  he 
has  misled  his  antagonist;  if  he  refrained 
from  making  objections  known  to  him  at  a 
time  when  they  might  have  been  removed, 
and  until  after  the  possibility  of  such  re- 
moval had  ceased— he  ought  not  to  be  per- 
mitted to  raise  the  objections  at  all.  If  he 
may,  he  is  allowed  to  avail  himself  of  what 
is  substantially  a  fraud.  Parties  to  suits  at 
law  may  assert  their  rights  to  the  fullest 
extent  but  neither  a  plaintiff  nor  a  defendant 
is  at  liberty  to  deceive,  either  actively  or 
passively,  his  adversary,  and  a  court  whose 
province  it  Is  to  administer  Justice  will  take 
care  that  on  the  trial  of  every  cause  neither 
party  shall  reap  any  advantage  from  his 
own  fraud."  In  the  case  at  bar  it  appears 
that  the  deposition  was  taken  on  the  21st 
day  of  November,  and  that  the  trial  took 
place  on  the  25th  day  of  the  following  Jan- 
uary. This  apparently  gave  the  plaintiff  am- 
ple opportunity  to  examine  the  deposition 
and  object  to  any  irregularity  of  form  or  sub- 
stance. I  do  not  mean  to  say  that  a  failure 
to  object  in  proper  time  would  validate  a 
blank  commission.  Merely  formal  irregulari- 
ties may  be  cured,  and  substantial  rights  may 
be  waived,  but  it  is  impossible  to  validate 
that  which  has  no  legal  existence.  The 
plaintiff's  conduct  does  not  have  the  legal 
effect  of  creating  a  commissioner,  but  is  con- 
strued by  the  court  in  the  furtherance  of 
substantial  Justice,  into  a  consent  to  the  tak- 
ing of  the  deposition  under  the  circumstances 
under  which  it  was  taken.  By  withholding 
all  objection  when  he  knew  the  facts,  or 
by  reasonable  diligence  might  have  known 
them,  until  it  was  too  late  to  remedy  defects 
which  might  otherwise  have  been  remedied, 
he  la  deemed  to  have  acquiesced.  A  void 
commission  is  essentially  different  from  a  de- 
fect in  notice.  The  only  object  in  the  latter 
is  to  give  the  opposite  party  a  reasonaUe 
opportunity  of  attending.  If  he  actually  at- 
tends, and  proceeds  with  the  examination, 
the  object  of  the  notice  is  attained.  This  is 
not  so  with  other  irregularities,  which  he 
generally  has  no  means  of  knowing  until 
after  he  does  attend.  Hence  his  attendance 
is  DOt  necessarily  a  waiver  as  to  them;  but 
even  then  he  should  assert  his  right  of  ob- 
jection in  good  faith  and  in  due  time.  This 
seems  to  be  the  essential  principle  aimed  at 
by  sections  1360  and  1361  of  the  Code. 
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SBTZBB  ft  RUSSBLIi  y.  DBAIi. 

(Supreme  Coart  of  North  Oarolina.    Maj  17, 
1904.) 

BILLS    AND    NOTES— BONA    FIDE    PURCHASEBft— 
rACTS  PUTTING  ON  INQ1^BY• 

1.  Knowledge  on  the  part  of  a  bona  fide  par> 
chaser  of  a  note  of  the  assignor's  crookedness  in 
business  matters  does  not  defeat  the  purchaser's 
title,  or  charge  him  with  the  duty  of  making  in- 
quiry about  the  note. 

2.  The  fact  that  the  firm  in  which  the  as- 
signor of  a  note  was  a  partner  had  its  place 
of  business  next  door  to  the  purchaser's  place 
of  business  was  irrelevant  on  the  question  of  the 
purchaser's  character  as  a  bona  fide  bolder  of 
Che  note. 

Appeal  from  Superior  Court*  Oatawba 
County;    Shaw,  Judge. 

Action  by  Setzer  &  Russell  against  A.  A. 
Deal.  From  a  Judgment  for  defendant, 
plaintUTs  appeal.    Reversed. 

B.  B.  CUne,  for  app^ants.  Self  &  White- 
ner  and  T.  M.  Hnfham,  for  appellee. 

PER  CURIAM.  AU  the  OYldence  was  to 
the  effect  that  the  defendant  executed  two 
notes  to  the  Deering  Harvester  Company— 
one  in  the  sum  of  $50,  and  the  other  in  the 
som  of  $65 — ^for  an  Ideal  binder  sold  by  that 
company  to  him;  that  those  notes  were  de- 
stroyed In  the  presence  of  the  defendant  hy 
Yoder,  and  that  therenpon  the  defendant  ex- 
ecnted  the  note  sued  upon  in  this  action. 
Yoder  chiimed  to  be  one  of  the  firm  of  the 
Hickory  Implement  Company,  and  testified 
that  he  indorsed  the  same  to  the  plaintiffs 
for  Yalne»  The  defendant  attempted  to  prove 
that  Yoder  and  the  plaintiffs  conspired  to 
cheat  the  Deering  Harvester  Company  by 
destroying  the  evidence  of  the  indebtedness 
of  the  defendant  to  that  company,  and  in 
taking  the  note  of  the  defendant  for  the 
amount  There  is  abundant  evidence  in  the 
nase  going  to  show  that  Yoder  practiced  a 
fraud  upon  the  Deering  Harvester  Company  in 
the  transaction,  but  we  can  see  from  the  evi** 
dence  only  one  suspicious  circumstance  tend- 
ing to  prove  the  complicity  of  the  plaintiffs 
in  the  matter,  viz.,  that,  according  to  the  de- 
fendant's testimony,  after  the  plaintiffs  alleged 
they  bought  the  note  sued  upon,  the  defend- 
ant called  upon  the  plaintiffs,  and  asked  them 
if  they  had  bought  the  note  from  Yoder,  and, 
if  so,  what  they  paid  for  it,  and  they  de- 
clined to  answer  the  questions.  That  was, 
as  we  have  said,  after  the  alleged  purchase  of 
the  note.  The  defendant,  with  the  purpose 
to  show  that  the  plaintiffs  were  in  possession 
of  such  facts  as  should  have  put  them  on  in- 
quiry as  to  the  title  of  Yoder  to  the  notes 
sued  on,  asked  Setzer,  one  of  the  plaintiffs, 
if  he  did  not  know  at  the  time  of  the  trans- 
fer of  the  notes  that  there  were  charges 
against  Yoder  of  crookedness  in  business  trans- 
actions. And  the  witness  was  further  asked 
for  the  same  purpose  if  he  tried  to  find  out 
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anything  else  abont  the  note,  and,  further, 
if  he  knew  the  Hickory  Implement  Company 
did  business  next  door  to  the  plaintiffs.  The 
vrltness  was  compelled  to  answer  that  he  had 
heard  there  were  some  charges  against  Yo- 
der; that  he  did  not  make  inquiry  abont  the 
note  or  the  plaintiffs'  title  to  It;  and  that 
he  did  know  that  the  Hickory  Implement 
Company  conducted  basiness  next  door  to 
the  plaintiffs.  We  are  of  the  opinion  that 
the  evidence  was  Incompetent  The  defend- 
ant had  executed  the  note.  It  was  not  due 
when  it  was  transferred,  and  the  plaintiffs 
had  testified  that  they  had  given  $100  for  It, 
and  knew  nothing,  nor  had  heard  anything, 
to  its  dishonor;  and  the  defendant  had  intro- 
duced no  evidence  in  contradiction.  The  pur- 
chase of  the  notes  seems  to  have  been  made 
for  value,  in  good  faith,  and  In  due  course  of 
business.  Any  knowledge  on  the  part  of 
the  purchaser  of  the  assignor's  crookedness 
in  business  matters  could  not  be  allowed  to 
defeat  the  rule  of  law  which  gave  to  a  pur- 
chaser of  a  note  for  value,  in  good  faith,  and 
In  regular  course  of  business,  the  titie  to  the 
property.  It  would  be  almost  impossible  for 
the  business  of  banking  to  be  carried  on  if  It 
was  incumbent  that  bank  oflSicers,  whenever 
negotiable  paper  was  offered  for  discount  or 
sale,  inquire  into  whether  any  of  the  parties 
to  be  charged  were  crooked  in  their  business 
methods. 

We  cannot  see  what  connection  the  fact 
that  the  Hickory  Implement  Company  did 
business  next  door  to  the  plaintiffs  could 
have  to  do  with  the  matter.  Neither  in  fact 
nor  In  law  did  it  have  any  connection  with 
the  matter.  We  see  nothing  in  the  evidence, 
as  we  have  said,  which  put  the  plaintiffs  upon 
notice  to  look  into  or  find  out  anything  abont 
Yoder's  right  to  the  note^  "What  circum- 
stances will  amount  to  actual  or  constructive 
notice  of  any  defect  or  infirmity  in  the  tiUe 
to  the  note,  so  as  to  let  it  In  as  a  bar  or  de- 
fense against  a  holder  for  value,  has  been  a 
matter  of  much  discussion,  and  of  no  small 
diversity  of  judicial  opinion.  It  is  agreed  on 
all  sides  that  express  notice  is  not  indispensa- 
ble, but  it  will  be  sufficient  if  the  circumstan- 
ces are  of  such  a  strong  and  pointed  charac 
ter  as  necessarily  to  cast  a  shade  upon  the 
transaction  and  to  put  the  holder  upon  in- 
quiry." Story,  Prom.  Notes,  |  197.  The 
same  principle  of  law  was  held  in  Loftin  t. 
HIU,  131  N.*  O.  106^  42  S.  a  M8L 

New  triaL 

(US  N.  C.  iS9) 

FOY  V.  CITY  OP  WINSTON. 

(Supreme  Court  of  North  Carolina.    May  17, 
lOOi.) 

MUmOIPAL  COBPOBATIOirs— 8TBKETS— OBaraUO- 
TIONS— HlTCmWO  TnCBSRS. 

1.  Since  under  the  system  of  procedure  in 
force  in  North  Carolina  there  is  no  general  ver- 
dict, but  the  jury  Is  required  to  respond  to  is* 
sues,  a  request  to  charge  that  '^plaintiff  cannot 
recover^  Is  properly  refused. 
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2.  Where,  In  an  action  for  injnriesi  there  was 
no  conflict  in  the  evidence,  and  from  the  facta 
only  one  inference  could  be  drawn,  the  question 
of  negligence  waa  for  the  court,  and  ahould  not 
have  been  submitted  to  the  jury. 

3.  Plaintiff,  a  blind  man,  unattended*  attempt* 
ed  to  cross  a  street  between  regular  crossingSy 
and  ran  against  a  strip  of  timber  2  inches 
square  and  about  10  feet  long,  nailed  length- 
wise along  the  street  across  two  electric  light 
poles  set  in  the  outer  edge  of  the  sidewalk,  about 
4%  or  6  feet  aboye  the  ground.  The  strip  had 
been  in  that  place  for  about  six  ^ears,  ana  was 
used  for  hitching  animals,  and  did  not  obstruct 
any  one  passing  along  the  sidewalk  or  along  the 
street  Held,  that  the  presence  of  such  strip 
under  such  circumstances  did  not  constitute 
negligence  on  the  part  of  the  city. 

Appeal  from  Superior  Court,  Forsyth  Oounty; 
Hoke,  Judge. 

Action  by  Pleasant  Foy  against  the  city  of 
Winston.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Watson,  Buxton  &  Watson,  for  appellant 
Lindsay  Patterson,  for  appellee. 

OLARK,  O.  J.  The  plaintiff,  a  blind  man, 
and  unattended,  attempted  to  cross  the  street, 
not  at  a  regular  crossing.  There  was  a  row  of 
electric  light  poles  on  the  outer  edge  of  the  side- 
walk, and  to  two  of  such  poles,  which  were 
about  6  feet  apart,  was  nailed  a  strip  about  2 
inches  square  and  about  10  feet  long,  which 
projected  beyond  one  pole  about  8  feet  and  some 
6  or  8  inches  beyond  the  other  pole.  This  strip 
was  nailed  4^  feet  or  5  feet  above  the  ground, 
and  had  been  there  some  six  years,  and  was 
used  for  a  hitching  post,  being  on  the  edge  of 
the  sidewalk  around  the  courthouse  square^ 
The  strip  did  not  obstruct  any  one  passing  along 
the  sidewalk  or  along  the  street  The  plain- 
tiff, coining  down  the  walk  from  the  courthouse, 
instead  of  turning  to  the  left  or  right  and  going 
to  the  comer  of  the  square  where  the  street 
crossings  are,  attempted  to  go  diagonally  across 
the  street  at  that  point,  and,  not  discovering  by 
the  use  of  his  stick  that  there  was  any  strip 
qailed  from  one  post  to  the  other,  ran  against 
it,  and  was  hurt.  Why  he  should  have  run 
against  it  with  such  impetus  as  to  be  seriously 
hurt  (if  he  was)  does  not  appear.  "The  defend- 
ant asked  the  court  to  hold  as  a  matter  of  law 
that  the  plaintiff  could  not  recover,  and  to  so 
charge  the  jury.  The  court  declined  to  so  hold 
or  charge,  but  left  the  question  to  the  jury  to 
decide  on  the  entire  testimony  whether  there 
was  negligence  on  the  part  of  the  defendant  in 
eausing  the  injury.  The  defendant  excepted." 
There  was  no  error  in  refusing  to  charge  that 
*'the  plaintiff  cannot  recover."  This  instractlon 
is  not  applicable  to  our  present  system,  under 
which  there  Is  no  general  verdict,  but  the  jury 
respond  to  issues.  Yanderbilt  v.  Brown,  128 
N.  O.  601.  89  S.  B.  86;  Bradley  ▼.  Railroad, 
126  N.  G.  740.  36  S.  K  181;  Willis  v.  Railroad, 
122  N.  C.  900,  29  B.  E.  941;  and  several  other 
cases  there  cited.  But  the  judge  erred  in  ''leav- 
ing the  question  to  the  jury  to  decide  on  the  en- 
tire testimony  whether  there  was  negligence  on 
the  part  of  the  defendant  In  causing  the  injury." 
There  was  no  conflict  in  the  evidence,  and  when 
the  facts  are  known,  and  only  one  inference 
can  be  drawn  from  them,  negligence  is  a  ques- 
tion of  law  for  the  court.  We  do  not  see  where- 
m  the  defendant  was  negligent    The  strip  nail- 
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ed  to  two  electric  light  poles  standing  along 
the  outer  edge  of  the  sidewalk  around  the  coait- 
honse  square  did  not  impede  travel  along  the 
sidewalk  or  along  the  street,  nor  interfere  with 
those  passing  from  one  side  of  the  street  to  the 
other  at  the  regular  and  usual  crossing  places. 
The  strip,  used  as  a  hitching  rack,  was  a  con- 
venience to  those  coming  to  the  courthouse  on 
business  otherwise  than  on  foot  to  have  some 
place  to  hitch  their  horses,  and  it  was  no  incon- 
venience to  any  one  else.  Those  living  in  the 
country,  or  too  far  from  the  courthouse  to  walk, 
are  entitled  to  some  consideration  for  their  con- 
venience as  to  hitching  their  animals.  The 
strip  had  been  there,  used  for  this  purpose,  and 
without  complaint  so  far  as  shown,  for  about 
six  years.  There  was  no  negligence  of  the  de- 
fendant shown,  and  it  was  the  plaintifTs  own 
fault  that  blind  and  unattended,  he  attempted 
to  cross  the  street  at  other  than  one  of  the  reg- 
ular crossings  provided  for  the  public.  In  -an 
action  by  this  same  plaintiff  against  the  defend- 
ant for  a  different  injury  (126  N.  G.  881,  85  S. 
£.  609)  it  was  held  that  it  was  not  negligence 
per  se  for  him  to  pass  along  the  public  sidewalk 
without  a  guide,  provided  he  used  ordinary 
care;  adding  that  "ordinary  care  on  the  part  of 
a  blind  man  means  a  higher  degree  of  care  than 
would  be  required  of  a  person  in  possession  of 
all  his  senses."  We  did  not  mean  to  be  under- 
stood as  giving  the  plaintiff  permission  to  leave 
the  sidewalk  and  public  crossings  provided  for 
pedestrians,  and  to  plunge  across  the  streets  at 
any  point  he  chose.  Besides,  instead  of  using 
a  "higher  degree  of  care  than  would  be  required 
of  a  person  in  possession  of  all  his  senses,^  he 
ased  less,  since  no  one  in  possession  of  Ills  eyes 
with  ordinary  care  would  have  run  against  the 
horse  rack.  We  are,  however,  not  resting  the 
decision  ui)on  the  contributory  negligence  of  the 
plaintiff,  but  upon  the  ground  that  no  negligence 
has  been  shown  on  the  part  of  the  defendant. 
Error. 

DOUGLAS,  J.  (concurring  in  result).  The 
opinion  of  the  court  says:  "When  the  facts  are 
known,  and  only  one  inference  can  be  drawn 
from  them,  negligence  Is  a  question  of  law  for 
the  court."  I  know  there  are  precedents  tend- 
ing in  that  direction;  but  it  seems  to  me,  on  the 
better  and  greater  weight  of  authority,  that  the 
rule  is  too  broadly  stated,  even  if  intrinsically 
correct  Under  the  rule  of  **the  prudent  man." 
which  seems  now  to  be  meeting  with  practically 
universal  acceptance,  negligence,  especially  in 
its  proximate  relation  to  the  injury,  is  a  mixed 
question  of  law  and  fact  for  the  determination 
of  the  jury.  The  court  can  in  proper  cases  di- 
rect the  plaintiff  to  be  nonsuited,  on  the  ground 
that  there  is  no  evidence  tending  to  prove  negli- 
gence; but  any  intimation  that  the  court  can 
weigh  the  evidence  and  harmonize  conflicting 
inferences,  and  then  say  that  negligence  has  or 
has  not  been  proved,  either  on  the  part  of  the 
plaintiff  or  the  defendant  is  a  proposition  too 
dangerous  In  its  tendencies  to  admit  of  my  ap- 
proval* 


086  N.  C.  400) 
WESTBROOKS  et  al.  ▼.  WILSON  et  al. 
(Supreme  Court  of  North  Oarolina.    May  11, 
1904.) 

WILLS— UNDUE  INFLUENCB— INSTBUCTIONB. 

.1.  On  an  issue  of  devisavlt  vel  non,  the  court 
after  correctly  defining  mental  capacity  requi« 
site  to  make  a  will,  and  stating  the  test  thereof, 
and  what  constituted  undue  influence,  charged 
that  the  caveators  contended  that  if  testator 
had  sufficient  mind  to  know  the  consequences 
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of  his  act,  yet  his  mind  was  weak,  and  he  was 
sarrounded  by  the  beneficiaries  of  the  will, 
whose  influence,  domination,  and  control  over 
him  were  such  as  to  put  him  in  fear  and  coerce 
his  conduct,  and  by  these  means  his  will  was 
perverted  from  its  free  action,  or  thrust  aside 
entirely,  and  the  will  of  the  beneficiaries  substi- 
tuted; that  the  caveators  must  show  by  the 
neater  weight  of  evidence  that  these  influences 
existed,  and  the  beneficiaries  were  successful  in 
procuring  the  making  of  the  will  as  it  was 
made;  and  that  if  the  jury  found  that  testa- 
tor lived  an  adulterous  life  with  his  mistress 
(mother  of  the  beneficiaries),  recognizing  her 
illegitimate  children  by  him,  apd  abandoning 
bis  legitimate  ones,  these  facts  would  not,  alone, 
show  undue  influence  and  coercion,  but  might 
be  considered  in  passing  thereon.  Held  that, 
In  view  of  the  whole  charge,  error  in  instructing 
thaL  if  the  jury  found  the  will  was  "influen- 
ced"^ by  the  beneficiaries,  they  would  find  for 
the  caveators,  was  not  ground  for  reversal. 

Appeal  from  Superior  Court,  Rutherford 
County;  B.  B.  Jones,  Judge. 

Proceedings  by  Lottie  Wilson  and  others 
for  the  probate  of  a  will,  in  which  J.  P. 
Weatbrooks  and  others  appear  as  caveators. 
Judgment  for  the  caveators,  and  the  pro- 
pounders  appeal    Affirmed. 

This  was  an  issue  devlsavit  vel  non,  the 
caveators  being  the  children  and  only  heirs 
at  law  of  the  alleged  testator.  The  propound- 
ers  were  the  children  of  one  Lottie  Wilson, 
to  whom  the  larger  portion  of  the  estate  was 
given  in  the  alleged  will.  The  caveators  al- 
leged and  introduced  evidence  tending  to 
prove  that  their  father,  at  the  date  of  his 
will,  was  82  years  of  age;  that  by  reason  of 
dissipation,  sickness,  and  old  age,  his  mental 
and  physical  powers  were  so  much  Impaired 
that  he  was  incapable  of  making  a  valid  will 
or  other  disposition  of  his  property;  that,  if 
not  legally  Incapable  of  doing  so,  he  was  the 
victim  of  fraud  and  undue  influence  exerted 
over  him  by  Lottie  Wilson,  with  whom  he 
lived  in  an  illicit  relationship,  and  of  her  two 
sons,  who  were  bastards,  living  in  the  same 
house;  that  the  said  Lottie  Wilson,  an  un- 
chaste, immoral  woman,  wielded  an  almost 
irresistible  influence  over  him;  that,  by  rea- 
son of  bis  age,  condition  of  health,  and  an 
accident  sustained  by  being  thrown  from  a 
mule,  he  was  easily  influenced  by  said  Lottie 
Wilson,  who  had  absolute  control  over  him; 
the  two  sons  of  said  Lottie  were  named  as 
executors  to  the  alleged  will;  that  he  was  co- 
erced and  compelled  to  sign  it  by  threats  and 
other  undue  influence  of  the  said  parties. 
The  propounders,  admitting  the  age  and  in- 
firm condition  of  the  alleged  testator,  denied 
that  he  was  incapable  of  executing  the  will, 
or  that  any  undue  influence  or  coercion  was 
exerted  over  him.  The  usual  issue  was  sub- 
mitted to  the  jury,  to  which  they  responded 
in  the  negative,  and  from  the  judgment  ren- 
dered thereon  the  propounders  appealed. 

Saves  &  Rucker,  for  appellants.  McBray- 
«r  &  Justice,  for  appellees. 

OONNOR,  J.  The  only  exception  and  as- 
signment of  error  in  the  record  is  directed  to 


the  eighth  special  instructloB  given  in  re- 
sponse to  the  prayer  of  the  caveators,  to  wit: 
"The  burden  is  upon  the  caveators  to  estab- 
lish fraud  or  undue  influence,  and,  in  passing 
upon  this  question,  it  is  your  duty  to  take 
into  consideration  the  relation  of  the  alleged 
testator  to  the  devisees;  his  age  and  state  of 
health  at  the  time;  the  circumstances  sur- 
rounding him,  and  the  manner  of  disposition 
of  such  property;  and  if,  from  all  the  circum- 
stances surrounding  the  execution  of  the  said 
paper  writing,  you  shall  find  that  the  said  pa- 
per writing  was  influenced  by  the  beneficia- 
ries, or  any  of  them,  then  yon  will  answer 
the  tesue,  'No.'"  The  criticism  of  this  in- 
struction is  to  the  use  of  the  word  "influ- 
enced," in  the  concluding  sentence,  in  the 
absence  of  any  qualifying  word.  The  pro- 
pounders say  that  thereby  the  jury  were  in- 
structed to  return  a  verdict  in  condemnation 
of  the  will  if  they  found  that  the  alleged  tes- 
tator was  in  any  way  or  to  any  extent  influ- 
enced to  execute  it  by  the  propounders.  The 
exception  is  well  taken,  and  must  be  sus- 
tained, unless,  as  contended  by  the  caveators, 
the  error  is  rendered  harmless  by  what  is 
said  in  other  portions  of  the  charge.  That  a 
person  may,  by  proper  influences,  be  in- 
duced to  make  a  valid  disposition  of  his  prop- 
erty, is  well  settled.  As  if  such  influences 
be  addressed  to  his  sense  of  justice,  his  af- 
fection, or  his  relation  to  other  persons,  there 
can  be  no  possible  valid  objection,  either  in 
law  or  morals.  The  kind  and  degree  of  hd- 
fluence  which  the  law  denounces  as  undue, 
and  therefore  vitiating,  are  such  as  over- 
rule and  control,  dominate  and  direct,  the 
mind  and  will  of  the  person  operated  upon. 
Wright  V.  Howe,  52  N.  G.  412.  It  is  a  fraud- 
ulent Influence  which  controls  the  mind  of 
the  testator  so  as  to  induce  him  to  make  a 
will  which  he  would  not  have  otherwise 
made.    Marshall  v.  Fllnn,  49  N.  O.  199. 

The  caveators  make  no  contention  in  re- 
gard to  the  law,  but  direct  attention  to  the 
entire  charge  of  his  honor,  and  say  that 
when  read  as  a  whole  instruction,  it  is  im- 
possible for  the  jury  to  have  been  misled  by 
the  failure  at  this  point  to  use  the  word  "un- 
due," or  some  other  appropriate  term.  It  is 
settled  that  if  a  charge  is  contradictory,  in 
presenting  material  aspects  of  the  law,  a 
new  trial  will  be  awarded.  This  must  be  so, 
because  this  court  cannot  know  to  what  ex- 
tent the  jury  Is  misled  or  confused.  Wil- 
liams V.  Haid,  118  N.  C.  481,  24  S.  B.  217. 
It  is  equally  well  settled  that  when,  reading 
the  entire  charge,  it  is  manifest  that  the  jury 
could  not,  In  any  reasonable  view,  have  mis- 
understood the  real  matter  in  controversy, 
or  the  law  bearing  thereon,  a  new  trial  will 
not  be  awarded.  To  the  criticism  made  of 
the  charge  to  Lewis  v.  Sloan,  68  N.  0.  557, 
this  court  said:  "But  upon  a  consideration 
of  the  instructions  as  a  whole,  we  think  they 
called  the  attention  of  the  jury,  as  fairly  as 
could  be  expected,  under  the  circumstances, 
to  the  material  questions  upon  which  they 
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were  to  paas.'*  The  same  role  Is  announced 
«nd  followed  in  Dills  ▼.  Hampton,  92  N.  O. 
M5»  and  State  ▼.  Keen,  95  N.  O.  646. 

His  honor's  charge  was  very  full  and  clear. 
There  is  no  possible  criticism  to  be  made  of 
It— certainly  not  by  the  propounders—except 
In  the  particular  pointed  out.  He  gave  the 
Jury  a  full  and  clear  statement  of  the  con- 
tentions of  the  parties  and  of  the  testimony. 
He  also  stated  correctly  the  definition  and 
test  of  mental  capacity  requisite  to  make  a 
will,  and  of  what  constituted  such  undue  in- 
fluence as  would  invalidate  a  will.  He  fur- 
ther said  that  "the  caveators  contend  that  tf 
you  should  find  that  at  all  times  the  testator 
had  sufficient  mind  to  apprehend,  understand, 
and  know  the  consequences  of  his  act  in 
making  the  will  and  disposing  of  his  proper- 
ty, yet  the  evidence  shows  that  the  testator's 
mind  was  very  weak  and  feeble;  that  his 
disease  was  such  as  to  weaken  his  mind; 
that,  being  weak  in  body  and  mind,  he  was 
surrounded  by  the  beneficiaries  of  the  will; 
and  that  their  infiuence,  domination,  and 
control  over  him  were  such  as  to  put  him  in 
fear,  to  coerce  and  infiuence  and  force  his 
conduct  in  writing  the  will  as  it  was  made; 
and  by  these  means  the  will  of  the  testator 
was  perverted  from  its  free  action,  or  thrust 
aside  entirely,  and  the  will  of  the  beneficia- 
ries substituted  for  the  will  of  the  testator. 
The  caveators  must  show  to  you,  by  the 
»  greater  weight  of  evidence,  that  these  infec- 
tious influences  existed,  and  that  they  (the 
beneficiaries)  were  successful  in  procuring 
the  making  of  the  will  as  it  was  made.  If 
you  find  as  a  fact  from  the  evidence  that  the 
testator  lived  an  adulterous  life,  cut  loose 
and  abandoned  his  children  begotten  in  law- 
ful wedlock,  and  lived  entirely  or  a  greater 
part  of  the  time  with  Lottie  Wilson,  his  mis- 
tress, treating  her  as  his  lawful  wife,  and 
recognizing  the  children  begotten  by  her  as 
his  offspring,  these  facts  and  circumstances 
alone  would  not  be  sufficient  to  show  fraud, 
undue  influence,  and  coercion  in  making  the 
will;  but  you  may  consider  them,  along  with 
other  facts  and  circumstances,  in  passing 
upon  the  question  of  fraud,  undue  Influence, 
and  coercion,  which  is  alleged  by  the  cavea- 
tors to  have  existed  at  the  time  of  the  exeeu^ 
tion  of  the  will.  If  you  flnd  there  was  no 
fraud,  undue  influence,  coercion,  or  threats 
which  procured  the  execution  of  the  will,  and 
that  the  testator  had  mental  capacity  to 
make  the  will  on  the  24th  of  February,  1908, 
it  would  be  your  diity  to  answer  the  issue 
*JeBJ  "  We  think  that,  in  view  of  this  clear 
and  explicit  instruction  in  regard  to  the  kind 
and  degree  of  infiuence  which  would  invali- 
date the  will,  the  jury  could  not  have  under- 
stood his  honor  to  say  or  to  mean  that  any 
other  test  should  be  applied  to  the  will,  or 
that  they  should  disregard  all  that  he  had 
theretofore  said  to  fhem  upon  that  point 
The  language  of  Mr.  Justice  Montgomery  in 
Crenshaw  v.  Johnson,  120  N.  0.  270,  26  S.  B. 
810^  is  directly  in  point:    ''If  the  charge,  on 


the  whole,  was  not  full  and  clear  on  the 
point  to  which  the  exception  is  directed,  we 
would  have  no  hesitancy  in  ordering  a  new 
trial  for  the  reason  set  out  in  the  exception. 
But  upon  reading  the  whole  charge,  it  is  per- 
fectly dear  that  on  this  point  the  jury  could 
not  have  been  misled.  The  language  used 
by  the  judge,  when  taken  in  connection  with 
the  balance  of  the  charge,  was  so  manifestly 
an  inadvertence  that  it  could  have  produced 
no  harm." 

After  a  careful  examination  of  the  entire 
record,  we  find  no  reversible  error.  While  It 
is  not  our  province  to  pass  upon  the  verdict, 
we  think  that  it  is  amply  supported  by  the 
evidence  sent  up  to  this  court  We  are  not 
sure  that  his  honor  should  not  have  told  the 
jury  that  if  they  found  the  facts  in  regard  to 
the  age,  mental  and  physical  condition,  hab- 
its, etc.,  of  the  testator,  coupled  with  his  re- 
lations with  Lottie  Wilson  and  her  sons,  to 
be  as  contended  by  the  caveators,  the  burden 
of  proof  would  have  been  on  them  to  rebut 
the  presumption  of  undue  infiuence.  Wills 
made  by  men  under  such  conditions  and  sur- 
roundings should  be  sustained  only  when  it 
clearly  appears  that  they  are  the  ofTspring  of 
a  sound  and  disposing  mind,  free  from  the 
baleful  infiuence  of  those  who  have  obtained 
control  of  the  maker.    There  is  no  error. 

DOUGLAS,  J.  (dubitante).  I  fear  we  are 
too  much  infiuenced  in  this  case  by  its  in- 
trinsic equities,  and  that  in  our  desire  to 
prevent  injustice,  we  are  ignoring  those  set- 
tled principles  of  law  which  experience  has 
shown  to  be  essential  to  the  permanent  ad- 
ministration of  justice  itself.  It  is  always 
dangerous  to  stretch  general  principles  too 
far  to  cover  particular  cases.  A  late  emi- 
nent statesman,  who  was  regarded  as  some- 
what indexible  in  his  opinions,  said  that  he 
was  afraid  to  stretch  a  principle  or  a  blanket 
too  much  at  the  edges,  as  he  might  split  it 
down  the  middle.  This  case  goes  beyond 
Crenshaw's  Case,  120  N.  C.  270.  26  S.  B.  810, 
because  there  the  error  and  correcting  por- 
tion of  the  charge  were  in  a  consecutive  para- 
graph. I  fear  it  comes  within  the  rule  laid 
down  in  Edwards  v.  Railroad,  129  N.  C.  78, 
39  S.  B.  730,  and  Id.,  132  N.  C.  99,  48  &  B. 
68S. 

(185  N.  C.  348) 
WILSON  et  aL  ▼.  ORBBN  et  aL 
(Supreme  Court  of  North  Carolina.    May  11, 
1904.) 

LAW  AND  EQUITT— DISTINCTIONS— ABOLmON— 
ADEQUATE       BEIIBDT      AT      LAW  —  INJUNC- 
TION—TAXATION— ASSESSMENTS— -REVIEW, 

1.  Notwithstanding  the  abolition  of  the  dis- 
tinction between  actions  at  law  and  salts  in 
equity,  the  distinction  between  legal  and  equi- 
table principles  has  been  retaineo,  so  that  a 
court  of  equity  will  not  assume  jurisdiction 
where  there  is  an  adequate  and  complete  rem- 
edv  ftt  1&1B7 

'2.  Acts  1903,  p.  355,  c  251,  providing  for 

t'l.  8m  Taz&Uoo^  toL  «,  Cent  Dig.  f  UM. 
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the  appointment  of  discreet- freeholders  in  eadi 
township  to  list  property  for  taxation,  which  as- 
sessments are  required  to  be  returned  to  the 
county  commissioners;  creating  a  board  of 
equalisation,  which  is  required  to  hear  com- 
plaints,  and  revise  the  tax  lists  and  assessments, 
with  power  to  alter  the  same,  to  equalize  the 
burden  of  taxation,  and  providing  that  the  as- 
sessment so  equali2sed  diall  be  made  subject  to 
review  by  the  state  tax  commissioners — creates 
a  plain,  complete,  and  adequate  remedy  for  the 
review  of  tax  assessments,  and  precludes  a  tax- 
payer from  resorting  to  equity  to  restrain  the 
collection  of  a  tax  on  the  ground  that  his  prop- 
e^y  has  been  fraudulently  assessed. 

Appeal  from  Superior  Court,  Wake  County; 
W.  R.  Allen,  Judge. 

Action  by  F.  H.  Wihion  and  others  against 
A.  H.  Green  and  others  to  restrain  the  col- 
lection of  a  tax  assessment  From  a  Judg- 
ment dissolving  a  temporary  injunction, 
plaintiffs  appeal.    Affirmed. 

This  action  was  brought  by  the  plalntiffis, 
in  behalf  of  themselves  and  all  other  tax- 
payers of  Raleigh  township  and  the  dty  of 
Raleigh  who  wUl  come  In  and  make  them- 
selves plAlntlfls,  to  declare  null  and  void  the 
valuation  and  assessment  of  real  property 
in  said  township  and  city  for  taxation  as 
shown  by  the  lists  of  the  assessors  made  In 
the  year  1903  for  the  years  1903-1904,  and 
further  to  enjoin  the  board  of  commissioners 
of  the  county  of  Wake  and  the  dty  of  Raleigh 
from  levying  any  tax  based  upon  the  said 
assessment,  and  the  sheriff  of  Wake  coimty 
from  collecting  any  tax  levied  upon  the  val- 
uation of  real  property  for  taxation  in  the 
township  and  dty.  The  pleadings  in  the 
case  and  the  evidence,  which  is  in  the  form 
of  affidavits,  exhibits^  and  depositions,  are 
very  voluminous,  but  it  will  not  serve  any 
useful  purpose  for  us  to  state  at  length  their 
contents.  A  substantial  statement  of  the 
grounds  upon  which  the  plaintiffs  base  their 
right  to  relief  will  be  sufficient  to  present 
the  point  in  the  case.  The  plaintiffs  allege 
that  the  commissioners  appointed  three  list 
takers  and  assessors  for  Raleigh  township 
at  the  meeting  of  the  board  in  April,  1903, 
but  that  they  were  not  "discreet  freeholders 
in  said  township,'*  as  the  law  requires  they 
should  be,  in  that  they  had  no  such  knowl- 
edge or  experience  in  respect  to  the  value  of 
real  property  in  said  township  as  would  ren- 
der them  competent  to  value  the  same  for 
taxation,  and  that  they  were  not  freeholders 
in  the  township.  It  is  further  alleged  that 
the  board  did  not  act  together  in  fixing  the 
value  of  property,  but  in  many  Instances  the 
valuation  was  made  by  one  member,  and  in 
some  cases  by  two  members  of  the  board, 
and  merely  acquiesced  in  by  the  said  mem- 
oer  or  members,  who  took  no  part  in  the  val- 
uation, without  having  had  any  view  of  the 
property.  Plaintiffs  further  allege  that  the 
board  of  list  takers  and  assessors,  and  the 
board  of  equalization,  to  whom  they  made 
their  return,  instead  of  to  the  board  of  com- 
missioners, as  required  by  law,  acted  par- 
tially, arbitrarily,  fraudulently,  and  oppres- 


sively in  the  discharge  of  their  respectiv^ 
duties,  and  that  plaintiffs  and  other  taxpayr 
ers  had  no  fair  or  reasonable  opportunity 
to  be  heard  in  their  own  behalf  concerning 
the  valuation  of  their  property,  though  they 
had  requested  the  board  of  equalization  to 
grant  them  a  hearing,  and  that,  by  reason  of 
the  unlawful  and  wrongful  conduct  of  the 
two  boards,  the  real  property  in  the  said 
township  was  not  fairly  and  uniformly  as- 
sessed as  required  by  the  law,  but  grossly 
excessive,  unequal,  and  discriminating  val- 
uations were  placed  thereon,  and  that  the 
property  of  the  plaintiffs  and  of  those  of  the 
other  taxpayers  of  the  township  who  are 
similarly  situated  will  not  be  "taxed  by  a 
uniform  rule"  and  according  to  its  value. 
Other  grave  and  serious  charges  are  made 
against  the  boards,  but  it  is  not  necessary 
that  they  should  be  set  out.  The  defendants, 
in  their  answer,  which  Is  full  and  explidt, 
deny  all  of  the  material  allegations  of  the 
complaint  and  aver  that  the  board  of  list 
takers  and  assessors  and  the  board  of  equal- 
ization acted  fairly,  impartially,  and  Justly 
in  the  performance  of  their  duties.  They  set 
forth  with  much  detail  the  manner  in  which 
the  property  was  valued,  and  how  the 
assessments  were  afterwards  adjusted  and 
equalized.  They  allege  that  the  assessment 
in  force  prior  to  the  month  of  June,  1903, 
was  far  below  the  true  value  of  the  property, 
and  that  the  increase  in  valuation  was  made 
only  when  it  was  found  that  property  had 
been  undervalued.  They  further  aver  that 
every  taxpayer  had  a  fair  opportunity  to  be 
heard  before  the  board  of  equalization,  and, 
when  any  complaint  of  excessive  valuation 
was  made,  it  received  full  consideration  from 
the  board.  They  admit  that  0.  D.  Arthur, 
a  member  of  the  board  of  list  takers  and 
assessors.  Is  not  a  freeholder  in  Wake  coun- 
ty, but  owns  real  property  in  the  county  of 
Carteret.  The  case  came  on  to  be  heard  be- 
fore Judge  W.  R.  Allen  upon  motion  of  the 
plaintiff  for  an  injunction  to  the  hearing,  a 
restraining  order  having  been  previously 
granted  by  Judge  Peebles,  when  an  order 
was  entered  refusing  the  motion,  and  the 
plaintiffs  excepted  and  appealed. 

Busbee  &  Busbee,  Battle  &  Mordecal, 
and  Peele  &  Maynard,  for  appellants.  Arml- 
stead  Jones  &  Son,  W.  L.  Watson,  B.  M. 
Gatling,  and  Argo  &  Shaffer,  for  appellees. 

WALKER,  J.  (after  stating  the  case). 
While,  under  our  present  procedure,  we  have 
but  one  form  of  action,  the  difference  be- 
tween actions  at  law  and  suits  In  equity  hav- 
ing been  abolished,  yet  the  distinction  be- 
tween legal  and  equitable  principles  has  been 
fully  retained,  and  equity  has  no  Jurisdic- 
tion when  there  is  an  adequate^  complete, 
and  certain  remedy  at' law;  and  it  is  equally 
well  settled  as  a  rule  of  the  court  of  equity* 
which  still  obtains,  that  there  will  be  no  in- 
terference by   injunction  when  there  is  a 


N.a) 


WILSON  ▼.  GBEEN< 


471 


sufficient  reme<ly  at  law.  This  simple  and 
elementary  doctrine  is  applicable  to  all  cases 
when  the  complaining  party  can  have  ade- 
quate relief  by  the  prosecution  of  his  legal 
remedy  in  the  courts,,  or  when  relief  can  be 
obtained  by  resorting  to  those  methods  of 
procedure  pointed  out  by  the  statute,  in  cases 
where  a  body  or  tribunal,  whether,  strictly 
speaking,  a  court,  or  not,  is  iuTested  with 
power  and  authority  to  hear  and  determine 
the  matter,  and  to  administer  such  relief  as 
the  nature  of  the  case  may  require.  This 
principle  is  especially  applicable  to  contro- 
versies arising  out  of  the  exercise  of  the  tax- 
ing power.  If  imrties  will  act  seasonably, 
and  present  their  complaints,  yerified  by 
proper  proofs,  to  the  officers  of  the  law  cloth- 
ed with  the  necessary  authority  to  act  in 
the  premises  and  to  redress  their  grievances, 
they  will  find  that  the  remedy  afforded  by  the 
statute  is  adequate  for  the  correction  of  all 
the  errors  and  injustice  liable  to  be  com- 
mitted by  those  who  are  appointed  by  law 
to  assess  property  for  taxation,  in  the  per- 
formance of  their  official  duties.  By  the  act 
to  provide  for  the  assessment  of  property 
and  the  collection  of  taxes  (Acts  1903,  p.  355, 
c.  251),  commonly  called  the  "Machinery  Act," 
the  board  of  commissioners  of  each  county 
is  required  to  appoint  three  discreet  free- 
holders in  each  township,  to  be  known  as 
the  board  of  list  takers  and  assessors,  who 
shall  list  and  assess  the  real  and  personal 
property  in  their  respective  townships  for 
taxation  (section  12),  and  make  a  complete 
return  of  their  assessments,  embracing  an 
abstract  of  the  taxable  property,  to  the  board 
of  commissioners  of  the  county  (section  17). 
It  is  further  provided  that  the  commission- 
ers and  the  chairman  of  the  board  of  list 
takers  and  assessors  for  each  township  (in- 
cluding wards  of  cities  and  towns)  shall  con- 
stitute a  board  of  equalization  for  the  coun- 
ty, and  shall  meet  on  the  second  Monday  in 
.Tuly  and  examine  the  returns  of  the  list 
takers  and  assessors,  and  equalize  the  valua- 
tion of  property  liable  to  taxation,  so  that 
each  tract  of  land  or  lot  and  each  piece  or 
article  of  personal  property  shall  be  entered 
on  the  tax  list  at  its  true  value  in  money,  by 
raising  the  valuation  when,  after  investiga- 
tion, they  find  that  It  is  too  low,  and  by  re- 
ducing it  when  they  find  that  it  is  too  high. 
This  board,  it  seems,  is  given  ample  power 
and  authority  to  adjust  all  valuations  to  a 
uniform  standard,  so  that  the  burden  of  taxa- 
tion, as  it  should  do,  may  rest  equally  upon 
all  persons  whose  property  has  been  assessed. 
Power  is  also  conferred  upon  the  board  of 
commissioners  of  the  county,  by  section  t>8 
of  the  act,  to  revise  the  tax  lists  and  valiu- 
tions  returned  to  them  by  the  list  takers 
and  assessors;  and  they  are  authorized  to 
continue  in  session  from  day  to  day,  as  long 
as  may  be  necessary  to  make  a  complete 
and  thorough  revision  of  the  lists  and  valua- 
tions. They  are  required  to  hear  all  persons 
objecting  to  the  valuation  of  their  property. 


or  to  the  amount  of  the  tax  charged  against 
them,  and  they  may  summon  and  examine 
witnesses,  including  the  list  takers  and  as- 
sessors, and  correct  the  lists  of  the  assessors 
as  may  be  right  and  Just,  "so  that  the  val- 
uation of  similar  property  throughout  the 
county  shall  be  as  nearly  uniform  as  possi- 
ble.*' They  have  the  right,  up<m  a  like  ex- 
amination and  investigation,  to  raise  the  val- 
uation of  any  property  that  they  may  decide 
has  been  undervalued.  In  addition  to  tiiese 
provisions  for  securing  a  fair  and  Just  as- 
sessment of  property,  the  Legislature  has 
created  a  board  of  state  tax  commissioners* 
with  the  power,  to  use  the  language  of  the 
statute,  "to  exercise  a  general  supervision 
over  the  tax-listers  and  asessing  officers  of 
this  state,  and  to  take  fi^uch  measures  as 
will  secure  the  enforcement  of  the  provisions 
of  this  act,  to  the  end  that  all  the  properties 
of  this  state  liable  to  assessment  for  taxation 
shall  be  placed  upon  the  assessment  rolls  and 
assessed  at  their  true  vajue  in  money,"  and 
"to  receive  complaints  as  to  property  liable 
to  taxation  that  has  not  been  assessed,  or  has 
been  fraudulently  or  improperly  asses^,  and 
to  investigate  the  same,  and  to  take  such 
proceedings  as  will  correct  the  irregularity 
complained  of,  if  found  to  exist"  The  board 
is  required  to  meet  regularly  on  the  first 
Tuesday  of  March,  June,  July,  August,  Sep- 
tember, and  October  of  each  year,  and  to  ad- 
journ the  regular  meeting  from  time  to  time 
when  necessary  for  the  proper  transaction  of 
business  and  the  full  performance  of  the  du- 
ties of  the  board;  and  special  meetings  may 
be  had  at  any  time  and  at  any  place  in  the 
state,  if  deemed  advisable.  They  have  the 
power,  under  the  act,  to  hear  complaints  and 
correct  individual  assessments,  or  they  can, 
if  they  see  fit,  make  a  revision  of  the  entire 
assessment 

It  would  seem  that  these  provisions  of  the 
law  are  comprehensive  enough  to  afford  am- 
ple protection  to  the  taxpayer  against  any  ex- 
cessive valuation,  discrimination,  or  abuse  of 
power  by  the  taxing  officers.  A  thorough 
and  complete  system  of  procedure  Is  estalv- 
lished,  by  virtue  of  which  the  taxpayer  can 
be  heard  upon  all  questions  concerning  the 
valuation  of  his  property  for  taxation,  and  be 
restored  to  any  and  all  rights  he  may  have 
lost  by  any  Irregular  or  fraudulent  action  ot 
the  assessors.  The  board  of  county  commis- 
sioners and  the  board  of  state  tax  commis- 
sioners, if  not  the  board  of  equalization,  are 
not  only  authorized  to  adjust  and  equalize 
the  aggregate  valuation  of  property  as  fixed 
by  the  board  of  list  takers  and  assessors,  but 
they  have  the  power  to  act  as  an  original  as- 
sessing body,  and  review  the  lists  and  make 
an  assessment  de  novo.  Section  9.  It  is  im- 
portant that  the  true  extent  and  scope  of 
the  powers  of  these  revising  tribunals  should 
be  clearly  understood  and  stated,  because,  if 
they  are  possessed  of  the  authority  which, 
as  we  think,  was  intended  to  be  conferred 
upon  them,  the  plaintiffs  have  failed  to  avah 
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ttaemseWes  of  the  complete  and  adequate 
remedy  which  is  thus  afforded  by  the  statute 
for  the  redress  of  their  alleged  grievances. 
The  remedy  is  not  only  certain,  but  is  sim- 
ple, speedy,  and  efficacious;  and,  by  every 
rule  of  procedure  and  practice,  it  must  be 
pursued  and  exhausted  before  the  complain- 
ants can  have  recourse  to  the  courts  for 
equitable  relief,  and  certainly  before  the 
court  will  extend  its  aid  in  preventing  or  re- 
tarding the  collection  of  the  public  revenues. 
No  rule  which  does  not  impose  this  duty  upon 
the  party  who  seeks  injunctive  relief  against 
the  collection  of  a  tax  could  be  enforced  with- 
out the  most  disastrous  consequences  to  the 
state.  The  revenues  derived  from  taxation  are 
continually  needed  for  the  support  and  main- 
tenance of  government,  and  the  almost  fatal 
resnits  which  would  follow  the  issuing  of  an 
injunction  directed  against  an  entire  tax  levy 
should  give  pause  to  any  court  called  upon 
to  act  in  so  grave  a  crisis.  We  may  safely 
say  that  it  should  never  be  done,  except  upon 
the  clearest  necessity,  and  when  required  f<»r 
the  protection  of  the  admitted  natural  or  con- 
stitutional rights  of  the  citizen,  and  even 
then  in  such  a  way  as  to  produce  the  least 
harm  to  the  public  interests.  The  controlling 
principle  in  such  cases  is  thus  stated  by  the 
text- writers:  "A  cotfft  of  equity  will  not  by 
injunction  pass  upon  the  action  of  assessors 
and  boards  of  review.  Courts  cannot  convert 
themselves  into  assessors  of  property  for  pur- 
poses of  taxation,  and  reassess  in  every  case 
where  the  assessor  has  erred  in  his  judgment 
as  to  the  Value  of  property.  In  nearly  all  the 
states— probably  in  all  of  them— provision  is 
made  by  law  for  the  correction  of  errors  and 
irregularities  of  assessors  In  the  assessment 
of  property  for  the  purposes  of  taxation. 
This  is  generally  through  boards  of  revision 
or  equalization,  as  they  are  often  termed, 
with  sometimes  a  right  of  appeal  from  their 
decision  to  the  courts  of  law.  They  are  es- 
tablished to  carry  into  effect  the  general  rule 
of  equality  and  uniformity  of  taxation  requir- 
ed by  constitutional  or  statutory  provisions." 
2  Beach  on  Inj.  $  1204.  And  if  the  complain- 
ant does  "not  state  that  he  applied  to  the 
board  to  correct  the  assessment,  nor  give  a 
reason  for  not  doing  so,  nor  that  he  could 
not  obtain  relief  in  that  way,  if  entitled  to 
it,**  the  action  of  the  assessors  cannot  be 
called  in  question  by  an  injunction.  13.  S 
1205.  "The  fundamental  principle  applicable 
to  such  cases  is  that  a  court  of  equity  is  not 
a  court  of  errors  to  review  the  acts  of  public 
officers  in  the  assessment  and  collection  of 
taxes,  nor  will  it  revise  their  decision  upon 
matters  within  their  discretion  If  they  have 
acted  honestly.  Where,  therefore,  a  particu- 
lar manner  is  provided  by  law,  or  a  particu- 
lar tribunal  designated  for  the  settlement  and 
decision  of  all  errors  or  inequalities  in  behalf 
of  persons  dissatisfied  with  a  tax,  they  must 
avail  themselves  of  the  legal  remedy  thus 
prescribed,  and  will  not  be  allowed  to  waive 
such  relief  and  se^  In  equity  to  enjoin  the 


collection  of  the  tax.  And  this  upon  the 
ground  that  where  one  has  a  complete  and 
ample  remedy  at  law,  and  slumbers  upon 
his  rights,  he  is  estopped  from  invoking  the 
aid  of  equity.*'  1  High  on  Inj.  (3d  Ed.)  fi 
493.  "If  the  taxpayer  may  have  adequate 
relief  for  excessive  taxation  by  an  appeal  or 
application  to  a  board  of  review  or  equaliza- 
tion, but  neglects  to  avail  himself  of  such 
remedy,  he  will  be  denied  relief  by  injunc- 
tion.** Id.  S  493.  "U  the  bUl  falls  to  nega- 
tive the  remedy  at  law,  and  presents  no  rea- 
sons for  not  pursuing  that  remedy,  it  is  de- 
murrable.** Id.  §  491.  The  doctrine  as  thus 
stated  by  the  text-writers  has  been  approved 
by  the  courts.  Stanley  v.  Supervisors,  121  U. 
S.  535,  7  Sup.  Ct  1234, 30  L.  Ed.  1000;  Hughes 
V.  Kline.  30  Pa.  227;  Meade  v.  Haines,  81  Mich. 
261,  45  N.  W.  836;  Keigwln  v.  Commission- 
ers, 115  III.  347,  5  N.  E.  575;  Railroad  v. 
Brooklyn.  123  N.  Y.  375.  25  N.  B.  476;  Stew- 
art  V.  Maple,  70  Pa.  221;  Chisholm  v.  Ad- 
ams, 71  Tex.  678,  10  S.  W.  886;  Bourne  v. 
Boston,  2  Gray,  494;  Macklot  v.  Davenport, 
17  Iowa,  879;  Merrill  v.  Gorham,  6  Cal.  41; 
Meyer  v.  Rosenblatt,  78  Mo.  495;  Chapel  ▼. 
Franklin  County,  58  Neb.  tS44,  78  N.  W.  1062, 
Commissioners  v.  Mining  Co.,  61  Md.  545. 

We  find  a  succinct  statement  of  the  princi- 
ple in  21  Am.  &  Eng.  Enc.  of  PI.  &  Pr.  p.  436, 
as  follows:  "The  statutory  remedies  thus 
provided  to  a  party  to  have  objections  heard, 
and  errors,  such  as  overvaluation  and  other 
matters  within  tlie  jurisdiction  of  the  particu- 
lar officers  and  boards,  corrected,  are  exclu- 
sive, at  least  in  the  first  instance.  Coiurts 
will  not  inquire  into  objections  wliich  should 
have  been  made  in  this  manner,  especially 
in  the  absence  of  an  attempt  to  pursue  the 
ordinary  remedy.**  Numerous  and  pertinent 
cases  decided  in  the  different  states  are  col- 
lected in  a  note  to  this  passage  in  support  of 
what  is  therein  stated  as  the  law  upon  tho 
subject  This  court,  in  Hilliard  v.  Ashevllle. 
118  N.  C.  852,  24  S.  E.  738»  which  related  ta 
a  local  assessment,  adopted  and  applied  the^ 
same  principle.  The  present  Chief  Justice,, 
speaking  for  the  court,  says:  "At  any  rate,, 
the  act  itself  prescribed  a  special  method  by 
which  the  validity  and  regularity  of  such  as- 
sessment can  be  contested,  and  the  plaintiffs*, 
having  that  remedy,  cannot  proceed  by  in- 
junction. •  •  •  The  act  being  constitu- 
tional, whether  any  particular  lot  is  overas- 
sessed  or  improperly  assessed  is  a  matter 
which  must  be  litigated  in  the  manner  and 
by  the  proceeding  provided  for  that  purpose 
by  the  act  itself.**  In  Covington  v.  Rock- 
ingham, 93  N.  C.  139,  tt  was  sought  to  en- 
join the  collection  of  a  tfix  upon  the  ground 
of  overassessment  and  irregularities,  and  the 
court  said:  "If  the  tax  list,  as  made  up.  con- 
tained errors,  as  it  may  have  done,  especially 
as  most  of  the  taxpayers  failed  to  render  a 
proper  list  of  their  taxable  property,  as  they 
were  notified  to  do  and  ought  to  have  done, 
they  were  nevertheless  not  without  remedy. 
They,  or  any  one  or  more  of  them,  including: 
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the  plaintiffs,  might  have  applied  to  the  com- 
adssionero  to  readjust  and  correct  any  error* 
in  the  taxes  charged  against  them,  respective- 
ly. They  had  the  power  to  correct  errors. 
The  settlement  of  the  tax  list  is  always  more 
or  less  a  smnmary  proceeding,  and  ought  to 
be  subject  to  correction  upon  proper  applica- 
tion; and  the  Legislature,  having  an  eye  to 
this  necessity,  has  wisely  provided  by  statute 
(Code,  S  3823)  the  largest  reasonable  oppor- 
tunity tor  correcting  errors  in  it,  even  after 
it  lias  passed  into  the  hands  of  the  collecting 
officer.  This  statute  expressly  embraces  mu- 
nicipal corporations,  such  as  the  defendant,  as 
well  as  counties.  It  does  not  however,  appear 
that  the  plaintiffs  sought  such  relief.  If 
they  had  done  so,  any  errors  might  have  been 
corrected.*' 

We  conclude,  therefore,  that  the  plaintiffs 
have  an  adequate  remedy  for  the  correction 
of  any  inequalities  in  the  assessments,  and 
for  the  full  redress  of  all  the  other  griev- 
ances of  which  they  complain. 

We  do  not  deem  it  necessary  or  profitable 
to  discuss  at  length  the  other  questions  pre- 
sented in  the  argument  before  us.  The  de- 
fendants have  questioned  the  validity  of 
that  provision  of  the  statute  requiring  the 
assessors  to  be  freeholders,  upon  the  ground 
that  they  are  officers,  and,  by  article  1,  ft 
22,  of  the  Constitution,  no  property  qualifica- 
tion can  affect  the  right  to<hoId  office.  Even 
if  the  requirement  is  valid,  the  plaintiffs 
cannot  attack  the  legality  of  the  organiza- 
tion or  formation  of  the  board  of  assessors 
\A  this  collateral  proceeding  by  showing  that 
the  assessors  were  not  freeholders.  They 
should  have  applied  to  the  board  of  commis- 
sioners to  correct  their  mistake  in  appoint- 
ing them,  if  there  was  any  mistake,  or  at 
least  have  instituted  some  direct  proceeding 
to  test  their  qualification.  Keigwin  v.  Com- 
missioners, supra;  McDonald  v.  Teague,  119 
N.  C.  604,  26  S.  B.  158.  They  had  this 
remedy  in  addition  to  the  right  of  applying 
to  the  reviewing  board  for  a  revision  and 
correction  of  the  assessments.  While  it  is 
not  necessary  to  decide  the  question,  it  may 
well  be  doubted  if,  under  section  30,  c.  558, 
Pw  795,  of  the  Acts  of  1901,  an  injunc- 
tion will  lie  to  restrain  the  collection  of  a 
tax  because  the  valuation  of  property  has 
been  excessive  or  unequal.  The  party  ag- 
grieved seems  to  be  afforded  a  plain  legal 
remedy  by  that  section,  in  such  a  casa 

The  plaintiffs  admit  that  the  assessments 
for  the  years  immediately  prior  to  June, 
1903,  were  fair,  equal,  and  uniform.  If  this 
be  so,  it  would  appear  reasonable  that  the 
plaintiffs  should  be  required  to  comply  with 
the  ordinary  requirement  or  condition  prece- 
dent to  bringing  an  action  to  restrain  the 
collection  of  a  tax,  by  paying  or  at  least 
tendering  what  is  Justly  due,  which  could 
have  been  approximately  ascertained.  In 
this  respect  the  case  is  not  unlike  Coving- 
ton V.  Rockingham,  supra.  2  Cooley  on  Tax- 
ation (3d  Ed.)  p.  1425;   3tate  Railroad  Tax 


Cases,  92  U.  8.  575,  23  L.  Bd.  663.  Judge 
Cooley  says:  '^Where  an  injunction  has  been 
applied  for  to  restrain  the  collection  of  a 
tax  partly  legal  and  partly  not,  the  court  has 
made  the  payment  of  the  legal  tax  a  con- 
dition precedent;  and  it  has  been  strongly 
intimated,  in  a  case  where  it  was  alleged 
the  assessment  had  by  fraud  been  made  too 
high,  that  the  payment  of  what  the  party 
conceded  would  be  his  Just  proportion  ought 
to  be  required  before  an  injunction' should 
issue  in  order  that  the  proceeding  may  be  as 
little  as  possible  injurious  to  the  public  in- 
terests." Cooley  on  Taxation,  supra.  It  is 
but  the  familiar  application  of  the  universal 
rule  that  he  who  seeks  equity  at  the  hands 
of  the  court  must  first  do  equity.  In  respect 
to  this  requirement,  it  has  been  said,  in  a 
case  not  unlike  this  in  principle,  that  the 
plaintiffs  resist  the  rule  by  which  the  value 
of  their  property  was  ascertained,  and  then 
resist  the  tax.  But  surely  they  must  pay 
the  tax  by  some  rule.  Should  they  pay  noth- 
ing, and  escape  wholly  because  they  have 
been  assessed  too  high?  These  questions  an- 
swer themselves.  Before  they  seek  the  aid 
of  the  court  to  be  relieved  of  the  excessive 
tax,  they  should  pay  what  is  due,  and  'Uo 
that  Justice  which  is  necessary  to  enable 
the  court  to  hear  them.  It  is  not  sufficient 
to  say  in  their  complaint  that  they  are  ready 
and  willing  to  pay  whatever  may  be  found 
due.  They  must  first  pay  what  is  conceded 
to  be  due,  or  what  can  be  seen  to  be  due 
on  the  face  of  the  complaint  Surely  some- 
thing is  due,  and  the  state  is  not  to  be  thus 
tied  up  as  to  that  about  which  there  is  no 
contest  by  lumping  it  with  that  which  is  real- 
ly contested.  This  is  equity,  and  is  in  ac- 
cordance with  the  first  principles  of  equity 
Jurisdiction.  State  Railroad  Tax  Cases,  su- 
pra. "Where  the  officers  intrusted  by  law 
with  the  duty  of  making  an  assessment  have 
fraudulently  assessed  property  above  its  real 
value  for  the  purpose  of  relieving  resident 
taxpayers  from  their  due  proportion  of  the 
texes,  and  have  not  exercised  their  Judg- 
ment upon  the  valuation,  but  have  arbitrarily 
made  an  excessive  assessment,  while  it  would 
seem  to  be  proper  to  enjoin  a  sale  of  land 
for  the  excess  in  such  assessments,  the  injunc- 
tion should  not  extend  to  the  entire  tex,  and 
should  only  be  allowed  upon  payment  of  the 
proportion  which  is  Justly  due."  1  High, 
supra  (3d  Ed.)  S  500;  Merrill  v.  Humphrey, 
24  Mich.  170.  This  was  said  in  a  case  where 
it  appeared  there  was  no  review  or  other 
method  of  relief  provided  by  stetute. 

While  we  must  deny  to  the  plaintiffs  the 
relief  they  seek  in  their  complaint,  they  have 
made  serious  charges  against  those  intrusted 
with  the  administration  of  this  important 
branch  of  the  law.  It  is  true,  the  charges 
are  denied,  but  it  yet  remains  to  be  said  that 
the  law  should  be  so  Justly  administered  as 
to  avoid  even  the  appearance  of  wrong.  The 
state  has  no  right  to  require  of  the  texpayer 
any  more  than  his  Just  proportion  of  ^he 
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public  bordeii  in  the  way  of  taxation,  and 
any  exaction  which  exceeds  this  limit,  and 
compels  him  to  make  a  larger  contribution 
than  of  right  he  should  be  called  upon  to 
make,  Is,  of  course,  unjust  and  unlawful; 
and  the  revising  tribunals  who  are  invested 
with  the  necessary  power  and  Jurisdiction 
should  see  to  it  that  he  is  protected  against 
any  wrongful  exaction  arising  out  of  the 
abuse  of  power  or  the  misconduct  of  subordi- 
nate officers.  A  fair  assessment  of  property 
at  its  true  value,  with  the  lowest  possible 
rate,  is  the  true  rule  of  taxation,  for  it  is 
Just  to  all,  and  distributes  the  burdens 
uniformly.  These  remarks  are  general,  and 
not  intended  as  any  intimation  of  opinion 
that  the  allegations  of  the  complaint  are  true, 
for  that  matter  is  not  now  before  us. 

So  far  as  it  appears  from  the  pleadings  and 
findings,  the  plaintiffs  cannot  prosecute  this 
action  with  success.  It  must  therefore  be 
certified  that  there  is  no  error  in  the  ruling 
of  the  court  refusing  to  continue  the  Injunc- 
tion to  the  hearing.    No  error. 


(136  N.  C.  314) 

HINTON  V.  MUTUAL  RESERVE  FUND 
LIFE  ASS'N. 

(Supreme  Court  of  North  Carolina.     May  8, 
1904.) 

LITE  INSUSANOB— INSUBABLI  INTBaEST— FRAUD 

— BVIDENCK— VABTINO  TESMS  OF  WBITTBN 

OONTBACT. 

1.  Where  there  are  no  ties  of  blood  or  mar- 
riage between  insured  in  a  life  policy  and  the 
beneficiary,  there  must,  in  order  to  constitute 
an  insurable  interest,  be  some  contract  between 
the  two,  the  fulfillment  of  which  would  be  pre- 
vented by  death. 

2.  Where  it  was  agreed  at  the  time  applica- 
tion for  a  life  policy  was  made  that  a  person 
having  no  insurable  interest  in  the  life  of  insur- 
ed should  pay  all  the  premiums  and  receive  the 
proceeds  or  the  policy,  it  was  void. 

3.  A  life  policy  payable  to  the  estate  of  in- 
sured was  secured  under  an  agreement  between 
insured  and  a  person  having  no  insurable  in- 
terest in  her  life  that  this  person  would  pay  all 
premiums  and  take  the  proceeds  of  the  policy. 
The  policy  was  assigned  to  him,  and  he  brought 
an  acticm  thereon  as  the  administrator  of  as- 
sured, but  in  fact  to  secure  the  proceeds  pur- 
suant to  the  original  agreement  Held,  that  he 
could  not  recover. 

4.  In  an  action  on  a  life  policy,  evidence  that 
the  policy  was  procured  pursuant  to  an  agree- 
ment that  plaintiff,  though  having  no  insurable 
interest  in  the  life  of  insured,  should  pay  the 
premiums  and  take  the  proceeds,  and  that  plain- 
tiff, though  suine  as  administrator  of  the  assur- 
ed*s  estate,  was  In  fact  seeking  a  recovery  so  as 
to  carry  out  the  terms  of  the  original  agreement, 
was  not  objectionable  as  varying  the  terms  of  a 
written  contract 

Appeal  from  Superior  (^nrt,  Pasquotank 
County;  M.  H.  Justice,  Judge. 

Action  by  John  L.  Hinton,  as  administra- 
tor of  the  estate  of  Mary  F.  Brothers,  de- 
ceased, against  the  Mutual  Reserve  Fund 
Life  Association.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 


John  H.  Hinsdale  &  Son,  for  appellant 
Pmden  ft  Pmden  and  Shepherd  ft  Shepherd, 
for  appellee. 

CONNOR,  J.  The  plaintiff  alleges  that  on 
November  8,  1897,  the  defendant  corporation 
Issued  its  policy  to  Mary  F.  Brothers  for  the 
sum  of  $2,000,  payable  to  her  executors  or 
administrators,  and  that  she  paid  the  pre- 
miums on  it  as  they  fell  due;   that  on  the 

day  of  July,  1900,  the  said  Mary  died 

intestate,  and  the  plaintiff  was  duly  appoint- 
ed her  administrator;  that  proper  proofs  <^ 
death  were  duly  forwarded  to  and  accepted 
by  the  defendant,  and  demand  made  for  the 
payment  of  the  amount  of  said  policy  and  re- 
fused. The  defendant,  answering,  admitted 
issuing  the  policy,  denied  that  Mary  F. 
Brothers  paid  the  premiums,  admitted  the 
death,  and  denied  that  proper  proofs  of 
death  were  forwarded  to  and  accepted  by  the 
defendant  The  defendant  also  alleged  that 
certain  statements  made  by  the  insured  in 
regard  to  her  health  were  false;  that  such 
statements  were  by  the  terms  of  the  policy 
made  a  part  of  the  consideration  upon  which 
It  was  issued,  etc.  For  a  further  defense 
the  defendant  alleged  that,  on  and  before  the 
date  of  the  policy,  Mary  F.  Brothers  was  the 
wife  of  Joseph  S.  Brothers;  that  said  Joseph 
purchased  from  C.  L.  Hinton,  a  son  of  the 
plaintiff,  a  tract  of  land,  which  he  represent- 
ed to  contain  150  acres,  for  which. the  said 
Joseph  promised  to  pay  $2,000;  that  said  C. 
L.  Hinton  executed  a  deed  to  the  said  Joseph, 
and  at  the  same  time,  and  as  a  part  of  the 
transaction,  the  said  Joseph  executed  his 
note  to  C.  L.  Hinton  for  $2,000,  and  a  mort- 
gage on  said  land  to  secure  its  payment; 
that  the  plaintiff  was  the  real  owner  of  the 
land,  and  that  G.  L.  Hinton  acted  for  his 
benefit  in  the  sale  thereof;  that  on  Novem- 
ber 2,  1897,  he  transferred  said  note  to  the 
plaintiff;  that  the  tract  of  land  contained 
only  107  acres,  and  was  not  worth  more  than 
$500,  as  was  well  known  to  both  parties  to 
said  contract;  that  before  November  2,  1897. 
it  was  agreed  between  said  Joseph  and  the 
plaintiff  that  said  Joseph  should  insure  his 
life  for  the  sum  of  $2,000  to  secure  the  said 
indebtedness;  that  in  consequence  of  said 
agi'eement  the  said  Joseph  made  application 
for  such  insurance,  but  the  application  was 
rejected  by  the  company  to  which  It  was  ad- 
dressed; that  thereafter,  and  before  the  2d 
day  of  November,  the  plaintiff  requested  the 
said  Mary  F.  Brothers  to  insure  her  life  to 
secure  the  said  indebtedness;  that  pursuant 
to  sych  request  she  made  application  to  the 
defendant  for  a  certificate  of  membership; 
that,  upon  the  faith  of  the  representations 
made  In  the  application,  a  certificate  was  is- 
sued, payable  to  the  estate  of  Mary  F.  Broth- 
ers; that  the  plaintiff,  having  no  Insurable 
interest  in  the  life  of  said  Mary,  and  well 
knowing  that  the  defendant  would  not  Issue 
a  certificate  to  said  Mary,  payable  to  him  as 
beneficiary,  wrongfully  and  imlawfully  en 
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tered  into  an  agreement  with  the  said  Maxy 
and  the  said  Joseph,  before  or  at  the  date  of 
the  application  for  said  certificate,  by  which 
it  was  agreed  that  the  said  policy  should, 
on  its  face,  be  made  payable  to  the  estate  of 
the  said  Mary,  but  that  the  plalntiif  should 
pay  any  and  all  dues  and  assessments  upon 
said  policy,  and  upon  her  death  the  amount 
of  said  policy  should  be  paid  to  the  plaintiff 
in  full  of  the  indebtedness  of  said  Joseph, 
and  he  would  cancel  the  said  mortgage/  etc.: 
that  at  the  time  of  (»>  before  making  such 
application  the  said  Mary  promised  and 
agreed  to  assign  said  policy  to  the  plaintiif ; 
that  pursuant  to  said  agreement  the  plain- 
tiif paid  the  admission  fee,  and  all  dues  and 
assessments  levied  xi'pon  said  policy;  that 
In  pui-suance  of  said   agreement  the   said 

Mary  on  the  day  of  December,  1807, 

executed  an  assignment  of  said  certificate  or 
policy  to  the  plaintiff,  a  copy  of  said  assign- 
ment being  attached  to  the  answer;  that  the 
husband  of  the  said  Mary  did  not  sign  or 
consent  in  writing  to  the  execution  of  said 
agreement,  and  no  notice  of  the  assignment 
was  given  to  the  defendant  until  after  the 
death  of  the  said  Mary  F.  Brothers;  that 
upon  the  death  of  said  Mary  the  plaintiff 
notified  the  defendant  that  he  was  the  hold- 
er of  said  policy  by  assignment,  made  proof 
of  claim  as  such,  and  requested  payment  of 
the  amount  thereof;  the  defendant  refused 
to  pay  the  amount  to  the  plaintiff,  or  to 
recognize  him  as  assignee,  whereupon  the 
plaintiff  demanded  payment  to  him  as  ad- 
ministrator; that,  while  this  action  is  prose- 
cuted by  the  plaintiif  as  administrator,  the 
purpose  is  to  secure  the  payment  thereof  for 
Ilia  sole  benefit,  personally,  in  pursuance  of 
the  said  agreement;  that  the  plaintiif  had 
no  insurable  interest  in  the  life  of  Mary  F. 
Brothers;  and  that  the  agreement  between 
the  plaintiff,  Joseph  S.,  and  Mary  F.  was  a 
firaud  upon  the  defendant,  and^  the  policy 
was  a  wager,  and  in  consequence  thereof 
▼old. 

It  is  provided  in  the  policy  that  no  aa- 
signment  or  change  of  beneficiary  shall  be 
valid  without  the  consent  of  the  company; 
that  the  assignee  must  have  an  insurable  in- 
terest The  plaintiff  filed  no  reply  to  the 
new  matter  set  up  in  the  answer.  The  de- 
fendant made  a  motion,  before  answering,  to 
set  aside  the  service  of  summons  on  the  In- 
surance Commissioner.  This  was  refused, 
aad  the  defendant  excepted.  This  question 
has  been  settled  adversely  to  the  defendant, 
and  the  exception  cannot  be  sustained. 
Moore  v.  Life  Ass'n,  129  N.  O.  31,  39  S.  B. 
637. 

When  the  cause  was  called  for  trial,  the 
defendant  tendered  a  series  of  issues  direct- 
ed to  the  several  matters  set  up  in  the  an- 
swer by  way  of  defense  to  the  action.  The 
plaintiff  objected,  and  the  court  declined  to 
submit  either  of  the  defendant's  issues,  to 
which  exception  was  noted.  The  court 
thereupon   submitted  the   following   issues: 


*'(1)  Is  defendant  company  indebted  to  the 
plaintiif  as  alleged  in  the  complaint?  (2)  If 
80,  in  what  sum?  (3)  Did  Mary  F.  Broth^a 
obtain  the  policy  of  insurance  by  fraudulent 
representation?"  The  defendant  excepted. 
It  was  admitted  that  the  said  Mary  was 
dead,  and  the  plaintiff  was  her  administrator. 
The  plaintiff  introduced  the  policy  and  so 
much  of  the  answer  as  admitted  the  receipt 
of  proofs  of  loss,  and  rested.  The  defendant 
introduced  Joseph  S.  Brothers,  and  proposed 
to  prove  by  him  each  and  every  allegation  in 
the  answer,  as  a  further  defense,  as  above 
set  forth.  The  questions  propounded  to  the 
witness  are  set  forth  in  full  in  the  case  on 
appeal,  and  cover  each  and  every  one  of  said 
allegations.  To  this  testimony  the  plaintiff 
objected.  The  objections  were  all  sustained, 
and  the  defendant  excepted.  There  wer^ 
other  exceptions  to  the  exclusion  of  testi- 
mony in  regard  to  the  physical  condition  of 
the  insured,  and  it  may  be  that  they  will  not 
arise  upon  another  trial. 

Without  entering  into  a  discussion  of  the 
several  exceptions  bearing  upon  this  phase 
of  the  case,  we  think  there  was  evidence 
proper  to  be  submitted  to  the  jury,  under 
proper  Instructions,  upon  the  third  or  some 
appropriate  issue  directed  to  the  questions 
raised  by  the  defense  in  regard  to  the  con- 
dition of  the  health  of  the  insinred  at  the 
time  the  policy  was  issued,  and  the  repre- 
sentations made  by  her  in  the  application. 

The  defendant  also  offered  to  prove  that 
Mary  F.  Brothers  was  a  woman  of  no  prop- 
erty with  which  to  pay  life  insurance  pre- 
miums or  assessments,  and  no  capacity  or- 
ability  to  earn  any  money  for  that  purpose. 
This  testimony,  upon  obje^on,  was  exclud- 
ed, and  the  defendant  excepted.  The  de- 
fendant offered  to  read  the  assignment  in 
evidence.  Upon  the  plaintiff's  objection,  it 
was  excluded,  and  the  defendant  excepted. 
There  was  evidence  tending  to  show  that 
Mary  F.  Brothers  worked  in  the  field,  did 
washing,  picked  cotton,  and  performed  oth- 
er like  labor.  She  died  a  few  months  after 
giving  Wrth  to  twins.  She  was  illiterate 
and  unable  to  sign  her  name. 

The  plaintifrs  contention  Is  that  the  en- 
tire testimony,  if  admitted,  failed  to  show 
any  defense  to  the  action.  If  he  is  correct  in 
this,  of  course,  such  testimony  was  imma- 
terial, and  its  rejection  harmless.  The  pro- 
posed testimony  was  clearly  relevant  to  tho 
issue,  and  the  witness  competent  to  testify 
to  such  facts  as  were  within  his  knowledge. 

It  would  seem  very  clear  that  if  the  testi- 
mony offered  by  the  defendant  is  true,  as 
we  must,  for  the  purpose  of  disposing  of  this 
appeal,  take  It  to  be,  a  fraud  was  practiced 
upon  the  insurance  company.  It  is  express- 
ly alleged,  and  in  support  of  the  allegation 
was  proposed  to  be  shown,  ''that  John  L. 
Hinton  tiad  no  insurable  interest  in  the 
life  of  Mary  F.  Brothers,  and,  well  knowing 
that  the  defendant  would  not  issue  a  cer- 
tificate of  membership  on  the  life  of  said 
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Maxy  F.  Brothers,  payable  to  him,  as  bene- 
ficiary, entered  into  an  agreement  with  the 
said  Mary  F.  Brothers  and  the  said  Joseph 
S.  Brothers,  her  husband,  before  or  at  the 
date  of  the  application  for  the  certificate 
of  membership  or  policy  of  insurance,  by 
which  it  was  agreed  that  the  said  policy 
should  on  its  face  be  made  payable  to  the 
estate  of  the  said  Mary  F.  Brothers,  but  that 
said  John  L.  Hinton  should  pay  any  and  all 
dues  and  assessments  upon  said  policy,  and 
upon  her  death  the  amount  of  said  policy 
should  be  paid  to  the  said  John  L.  Hinton, 
who,  upon  receipt  of  the  amount  thereof 
from  the  defendant,  should  receive  the  same 
in  full  payment  of  the  indebtedness  of  said 
Joseph  S.  Brothers  to  him,  and  that  he 
should  thereupon  cancel  and  discharge  the 
said  mortgage  upon  the  said  tract  of  land. 
♦  •  ♦"  In  the  light  of  the  further  testi- 
mony proposed  to  be  introduced  that  the  real 
value  of  the  land  sold  was  but  $500,  and 
that  the  plaintiff  paid  the  premiums  and 
assessments,  and  within  a  month  after  the 
policy  was  issued  the  said  Mary  assigned  it 
to  the  plaintiff,  and  that  none  of  these  facts 
were  known  to  the  defendant,  although  there 
was  a  plain  provision  in  the  policy  that  no 
assignment'  should  be  valid  until  notice  giv- 
en to  the  company,  the  defendant  was  enti- 
tled to  have  an  issue  submitted  to  the  jury, 
inquiring  as  to  the  truth  of  the  allegations; 
and,  in  our  opinion,  the  proposed  testimony 
was  material  and  competent  to  be  heard  and 
considered  by  them  upon  such  issue. 

The  defendant  further  says  that  the  pol- 
icy was  what  is  known  in  the  books  as  a 
wager  upon  the  life  of  Mary  F.  Brothers, 
and  therefore  void  as  against  public  policy. 
Whatever  conflict  there  may  be— and  it  must 
be  conceded  that  there  is  very  much— as  to 
what  constitutes  an  insurable  interest  in 
the  life  of  a.  person,  this  court  has  adopted 
a  well-defined  principle  which  meets  our  ap- 
proval. 

Burwell,  J.,  in  Trinity  Ck>llege  v.  Insur- 
ance Co.,  113  N.  O.  244,  18  S.  B,  175,  22  K 
R.  A.  291,  after  naming  several  cases,  says: 
'These  Instances  and  others  that  might  be 
mentioned  seem  to  show  that,  except  in 
cases  where  there  are  ties  of  blood  or  mar- 
riage, the  expectation  of  advantage  from 
the  continuance  of  the  life  of  the  insured,  in 
order  to  be  reasonable,  as  the  law  counts 
reasonableness,  must  be  founded  in  the  ex- 
istence of  some  contract  between  the  per^ 
son  whose  life  is  insured  and  the  beneficiary, 
the  fulfillment  of  which  the  death  will  pre- 
vent; it  must  appear  that  by  the  death 
there  may  come  damage  which  can  be  esti- 
mated by  some  rule  of  law,  for  which  loss  or 
damage  the  insurance  company  has  under- 
taken to  indemnify  the  beneficiary  under  its 
policy.  When  this  contractual  relation  does 
not  exist,  and  there  are  no  ties  of  blood 
or  marriage,  an  insurance  policy  becomes 
what  the  law  denominates  a  wagering  con- 
tract; and,  under  its  rules,  made  and  enfor- 


ced in  the  interest  of  the  best  public  policy^ 
all  such  contracts  must  be  declared  illegal 
and  void,  no  matter  what  good  object  they 
have  in  view."  Merrimon,  J.,  in  Burbage 
V.  Windley,  108  N.  0.  357,  12  S.  E.  839,  12 
L.  R.  A.  409,  says:  "As  the  insured  had  no 
insurable  interest  in  the  life  of  the  cestui 
que  vie,  the  contract  was  simply  a  wager.'* 
In  that  case  the  premiums  were  paid  by 
the  beneficiary.  In  Albert  v.  Ins.  Co.,  122  N. 
G.  92,  30  S.  B.  327,  65  Am.  St  Rep.  693,  the 
policy  was  taken  out  by  the  insured,  and 
premiums  paid  by  her.  This  court  sustain- 
ed the  policy.  We  have  no  disposition  to 
question  that  case.  The  writer,  if  the  ques- 
tion was  an  open  one  in  this  state,  would 
feel  constrained  to  follow  the  authorities 
holding  the  contrary  view.  The  decision  i» 
sustained  by  the  authorities  cited.  The  tes- 
timony proposed  in  this  case  was  that  the 
agreement  was  made  before  or  at  the  time  of 
the  application,  and  that  the  plaintiff  was  to 
pay  the  entrance  fee  and  all  further  as- 
sessments; he  not  then  having,  or  expecting 
to  have,  any  insurable  Interest  in  the  life 
of  the  insured.  This  is  a  very  different  case 
from  one  where  the  insured  has  taken  out  a 
valid  policy,  paying  the  premium  thereon, 
and,  either  as  a  gift  to  some  friend,  or  as  col- 
lateral security  to  a  debt,  assigns  the  pol- 
icy with  the  knowledge  of  the  company.  The 
plaintiff  was  to  be  paid  his  debt  from  the 
proceeds  of  the  policy,  he  paying  all  of  the 
premiums  and  awaiting  her  death  to  reap 
the  profits  of  his  bargain.  In  Ruse  v.  In- 
surance Co.,  23  N.  Y.  516,  Selden,  J.,  says: 
"A  policy  obtained  by  a  party  who  has  no 
Interest  in  the  subject  of  insurance  is  a 
mere  wager  policy.  Wagers  in  general  (that 
is,  innocent  wagers)  are  at  common  law  val- 
id, but  wagers  involving  immorality  or  crime, 
or  in  conflict  with  any  public  policy,  are 
void.  To  which  of  these  classes,  then,  does 
the  wagering  policy  belong.  ♦  ♦  ♦  Such 
policies,  if  valid,  not  only  afford  facilities 
for  a  demoralizing  system  of  gaming,  but 
furnish  strong  temptation  to  the  party  in- 
terested to  bring  about  the  event  insured 
against"  The  learned  Justice  traces  the  his- 
tory of  the  law  and  its  development  in  Eng- 
land, resulting  in  the  passage  of  the  act  of 
Parliament  declaring  all  such  policies  void, 
saying:  "My  conclusion,  therefore,  is  that 
the  statute  of  14  George  III  avoiding  wager 
policies  upon  lives  was  simply  declaratory 
of  the  common  law,  and  that  all  such  policies 
would  be  void  independently  of  that  act" 
Burbage  v.  Windley,  supra. 

While  there  are  conflicting  decisions  in  this 
country,  a  careful  examination  of  them  brings 
us  to  the  conclusion  that  the  foregoing  is 
the  sound  view  of  the  subject  "Of  all  wa- 
gering contracts,  those  concerning  the  liven 
of  human  beings  should  receive  the  strongest, 
the  most  emphatic,  and  the  most  persistent 
condemnation."  Insurance  Go.  v.  Sturgea, 
18  Kan.  93,  26  Am.  Rep.  761;  Price  v. 
Knights  of  Honor,  68  Tex.  366,  4  &  W.  633; 
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Ins.  Go.  T.  Schaefer,  94  U.  S.  457,  24  L.  Bd. 
251.  Mr.  Justice  Field,  In  Waniock  v.  Da- 
▼IB,  104  U.  S.  775»  779,  26  L.  Ed.  924,  says: 
"Such  policies  create  a  desire  for  the  event 
They  are,  therefore,  independently  of  any 
statute  on  the  subject,  condemned  as  being 
against  public  policy."  May  on  Ins.  (4th 
Ed.)  44,  45. 

The  plaintiff,  however,  says  that,  conced- 
ing this  to  be  the  law,  the  insured  had  an  in- 
surable interest  in  her  own  life;  the  poUoy 
was  valid  when  Issued;  the  assignment,  be- 
ing invalid,  did  not  affect  the  integrity  of  the 
poU(>y;  that  the  right  to  maintain  this  action 
by  the  administrator  of  the  insured  is  not  af- 
fected by  the  void  assignment  It  is  held  in 
many  cases,  and  we  have  no  disposition  to 
question  the  principle,  that  every  person  has 
an  insurable  interest  in  his  own  life,  and  may 
Insure  his  life  for  the  benefit  of  his  executors, 
administrators,  or  assigns;  that  such  policy, 
being  valid,  may  be  assigned  to  one  having 
an  insurable  interest  We  do  not  question 
the  validity  of  assignments  of  life  insurance 
policies  to  a  creditor,  or  the  right  of  the  cred- 
itor to  receive  the  amount  of  his  debt  to- 
gether with  such  sums  as  he  has  paid  on  ae^ 
count  of  assessments  or  premiums,  or  an  as- 
signment to  one  having  any  other  insurable 
interest.  That  a  creditor  has  an  insurable 
interest  in  the  life  of  his  debtor  is  well  set- 
tled. When  the  assignment  of  a  policy  is 
made  in  good  faith  to  secure  a  subsisting 
debt  or  a  present  loan,  or  a  debt  then  con- 
tracted, the  courts  have  sustained  such  as^ 
signment  certainly  to  the  extent  of  such  in- 
debtedness and  premiums  paid  out  to  keep 
the  policy  alive.  Gammack  v.  Lewis,  82  U. 
S.  643,  21  L.  Ed.  244;  Ins.  Ck>.  v.  Schaefer 
and  Wamock  v.  Davis,  supra;  May  on  In- 
surance, 80  et  seq.  The  defense  made  and 
the  testimony  proposed  to  be  introduced  go 
very  far  beyond  the  principle  upon  which 
these  cases  rest.  The  allegation  here  is  that, 
at  and  before  the  application  was  made,  there 
was  an  agreement  between  the  plaintiff,  the 
husband,  and  the  insured  that  the  policy,  al- 
though, in  truth  and  in  fact,  it  was  to  be  for 
the  benefit  of  the  plaintiff,  who  knew  that  he 
had  no  insurable  interest  in  the  life  of  the 
wife,  and  knew  that  the  company  would  not 
Issue  the  policy  payable  to  him,  should  be 
made  payable  to  the  estate  of  the  wife,  and 
inmiediately  assigned  to  the  plaintiff,  who 
was  to  pay  the  admission  fee  and  all  of  the 
premiums. 

In  Keystone  M.  B.  Ass*n  v.  Norris,  116  Pa. 
446,  8  AtL  638,  2  Am.  St  Rep.  572,  applica- 
tion was  made  by  the  assured  for,  and  a  pol- 
icy issued  on,  her  life,  payable  to  her  son-in- 
law,  Norria  Pursuant  to  an  agreement  made 
before  the  application,  Norris  assigned  the 
policy  to  one  Spangler,  having  no  insurable 
interest  in  the  life  of  the  insured,  who  paid 
all  of  the  assessments.  Notice  of  the  assign- 
ment was  given  to  the  company.  Spangler 
was  the  medical  examiner  of  the  company, 
and  it  was  for  that  reason  the  policy  was  not 


made  payable  to  him.  Suit  was  brought  upon 
the  death  of  the  assured  by  Norris  to  the  use 
of  Spangler.  The  court  said:  "If  now  we 
admit  that  Norris  had  such  an  interest  in  the 
assured  as  would  have  warranted  him  in  tak- 
ing a  policy  on  her  life,  yet  that  fact  cannot 
help  out  the  plaintUTs  case,  since  the  policy 
was  not  founded  on  that  interest  neither  was 
it  for  the  benefit  of  Norris,  but  for  the  benefit 
of  one  who  had  no  interest  in  the  insured's 
life."  The  principle  upon  which  the  testimo- 
ny offered  by  the  defendant  is  made  material 
is  thus  stated  by  the  Supreme  Court  of  Tex- 
as in  Life  Ins.  Ck>.  v.  Hazlewood,  75  Tex.  338, 
12  S.  W.  621,  7  L.  R.  A.  217,  16  Am.  St  Rep. 
893,  quoting  from  Bishop  on  Life  Insurance: 
"The  question  is  whether  the  policy  was  in 
fact  intended  to  be  what  it  purports  to  be,  or 
whether  the  form  was  adopted  as  a  cover  for 
a  mere  wager.  If  the  plaintiff  and  the  in- 
sured confederate  together  to  procure  a  poli- 
cy for  the  plaintiff's  benefit  when  he  is  not 
and  does  not  expect  to  be,  a  creditor  of  the 
insured,  and  with  a  view  of  having  the  policy 
assigned  to  him  without  consideration,  the 
policy  is  void.  There  are  respectable  author- 
ities which  hold  that  the  assignment  of  the 
policy,  without  regard  to  any  pre-existing 
agreement  to  one  having  no  Insurable  inter- 
est la  a  fraud  upon  the  company,  against 
public  policy,  and  therefore  avoids  the  poli- 
cy." This  view  is  strongly  stated  by  Horton, 
C.  J.,  in  Insurance  Go.  v.  Oram,  36  Kan.  146, 
12  Pac.  517,  59  Am.  Rep.  537.  To  the  sugges- 
tion that  the  attempted  assignment  was  void, 
he  says:  '*The  law  does  not  tolerate  attempt- 
ed frauds  any  more  than  it  does  those  that 
are  committed.  *  *  *  If  the  beneficiaries 
can  now  recover,  they  are  doubly  benefited 
by  the  questionable  transaction  in  which 
they  were  engaged." 

The  Supreme  Ck>urt  of  Pennsylvania,  in 
Gilbert  v.  Moose,  104  Pa.  74,  49  Am.  Rep. 
570,  expresses  itself  in  very  vigorous  terms 
regarding  wagering  life  insurance  contracts 
in  every  form:  '"The  very  foundation  of  the 
doctrine  is  that  no  one  aball  have  a  beneficial 
interest  of  any  kind  in  a  life  policy,  who  is 
not  presumed  to  be  interested  in  the  preser- 
vation of  the  life  insured.  ♦  •  ♦  The  bene- 
ficiary is  directly  interested  in  the  death  of 
the  insured.  Moreover,  if  such  a  transaction 
were  permitted,  the  wager  could  always  be 
concealed  under  the  mere  form  of  the  policy. 
Nor  can  we  see  that  did  the  defendant's  case 
depend  upon  an  assignment  directly  from 
Moose  to  himself,  how  it  could  be  bettered  in 
the  least"  The  opinion  concludes  with  these 
words:  "So  fraught  with  dishonesty  and  dis- 
aster, and  so  dangerous  even.to  human  life, 
has  this  insurance  gambling  become,  that  its 
toleration  in  a  court  of  justice  ought  not  for 
one  moment  to  be  thought  of."  Mr.  May,  in 
the  last  edition  of  his  work  on  Insurance, 
comes  to  the  same  conclusion:  '*And  al- 
though innocent  wagers  were  once  sustained, 
the  courts  will  not  now  waste  their  time  in 
discussing  the  question  whether  what  is  sub- 
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Btanttally  a  wager  ought  or  ought  not  to  be 
held  good  upon  any  grounds.  Under  the  in- 
fluence of  a  healthy  public  sentiment,  they 
have  become  impatient  of  investigating  dis- 
putes founded  upon  any  species  of  gambling, 
and  almost  without  exception  refuse  to  en« 
force  a  contract  supported  by  such  a  subject 
matter.'*  May  on  Insurance,  74.  It  is  said, 
however,  that  the  suit  is  by  the  plaintiff  as 
administrator,  and  the  recovery  will  be  for 
the  benefit  of  the  estate  of  Mary  F.  Brothers. 
The  record  shows  that  the  defendant  offered 
to  show  that,  while  the  action  is  prosecuted 
in  the  name  of  the  plaintiff  as  administrator, 
the  purpose  thereof  is  to  secure  the  payment 
of  the  policy  for  the  sole  benefit  of  the  said 
John  L.  Hlnton  personally,  in  pursuance  of 
the  agreement  set  forth  in  the  answer.  This 
was  excluded.  If  this  were  proved,  it  would 
be  a  singular  result  if  by  this  oceans  the 
plaintiff  can  reap  the  profits  of  a  contract 
denounced  by  the  law  as  contrary  to  public 
policy.  If  the  agreement  alleged  to  have 
been  made  by  the  parties  to  the  transaction 
is  shown  by  ccxnpetent  evidence,  and  found 
by  the  verdict  of  a  Jury,  it  would  be  a  re- 
proach to  the  law  if  the  two  living  parties 
can  use  its  process  to  gather  the  fruits  of 
their  illegal  agreement  after  the  death  of  the 
one  who  was  the  ignorant  and  passive  Instru- 
ment of  the  scheme  to  make  profit  by  her 
death.  The  testimony  was  competent  It  is 
said,  however,  that  to  permit  the  testimony 
to  be  introduced  violates  the  rule  excluding 
parol  evidence  to  contradict  a  written  instru- 
ment. The  proposed  testimony  in  no  man- 
ner contradicted  the  terms  of  the  policy.  It 
was  offered  to  prove  an  agreement  collateral 
to  the  policy.  As  his  honor  excluded  the  en- 
tire testimony  offered  by  the  defendant,  as 
immaterial,  and  as  the  case  was  argued  be- 
fore us  upon  that  view,  we  cannot  indicate 
otherwise  than  by  the  general  principles  an- 
nounced what  portions  of  it  are  competent. 

The  extent  of  our  decision  is  that  the  de- 
fendant is  entitled,  if  it  can,  to  show  that 
the  application  was  made  and  the  policy  ob- 
tained under  the  circumstances  and  for  the 
purposes  alleged,  and  that  the  defendant  had 
no  notice  of  the  agreement  or  of  the  assign- 
ment of  the  policy. 

For  the  refusal  to  submit  the  issues  ten- 
dered by  the  defendant,  or  such  others  in 
lieu  thereof  as  the  court  may  think  proper, 
and  to  receive  testimony  material  and  tend- 
ing to  prove  the  affirmative  of  the  issues, 
there  must  be  a  new  trial. 

WALKBR,  J.  I  concur  in  the  result  of 
this  appeal,  upon  the  ground  first  stated  by 
the  Court  in  its  opinion,  namely,  that  the 
defendant  is  entitled  to  a  new  trial  because 
of  the  erroneous  ruling  of  the  presiding  Judge 
upon  the  question  as  to  the  condition  of  the 
health  of  the  insured  at  the  time  she  applied 
for  the  policy  and  the  same  was  Issued  to 
her,  and  as  to  the  representations  made  in 
the  application.    This  errot  extends  to  all  the 


Issues,  as  a  false,  fraudulent,  and  materia! 
representation  in  regard  to  the  state  of  the 
insured  s  health,  if  found  by  the  Jury,  will 
vitiate  the  policy. 


(1S5  N.  O.  388) 
KISTLER  et  al.  v.  WEAVER  et  al. 
(Supreme  Court  of  North  Carolina.    May  11, 
1904.) 

INJUNGTION<-BBMOVAI.  OF  PSB80NAI«  PBOPSBTT 
^AOEQUATE    BEMKDT   AT   LAW— STATUTES. 

1.  Acts  1885,  p.  664,  c.  401,  provides  that,  in 
an  application  for  an  injunction  to  enjoin  a 
trespass  on  land,  it  shall  not  be  necessary  to 
allege  insolvency  of  the  defendant,  when  the 
trespass  Is  continuous  in  its  nature,  or  is  the 
cuttmg  or  destruction  of  timber  or  trees.  Acts 
1901,  p.  900,  c  666,  provides  that  when  .there  is 
a  bona  fide  contention  as  to  the  title  to  the 
land,  or  trees  thereon,  no  order  shall  foe  entered 
permitting  either  party  to  cut  the  trees,  except 
by  consent,  until  the  title  shall  be  determine 
and  that  if  the  claim  of  one  of  the  parties  is 
not  asserted  in  good  faith,  and  based  on  evi- 
dence establishing  a  prima  facie  title,  then,  on 
motion  of  the  otiier  party,  If  he  shall  satisfy 
the  court  of  the  bona  fides  of  his  claim,  and 

groduce  evidence  showing  a  prima  facie  title, 
e  may  be  allowed  by  order  to  cut  the  trees  on 
giving  bond  as  reQoind  by  law.  Held,  that  nei- 
ther of  these  acts  has  any  application  to  an  or- 
der requiring  defendants  to  desist  from  remov- 
ing lumber  unless  they  first  give  bond  to  secure 
any  damages  plaintifb  may  sustain  by  the  re- 
moval. 

2.  Injunction  will  not  lie  where  the  plaintiffis 
have  an  adequate  remedy  at  law. 

3.  Injunction  will  not  lie  to  prevent  the  re- 
moval of  personal  property  in  the  absence  of  al- 
legation by  the  plaintiff  that  the  defendants  are 
insolvent. 

4.  Injunction  will  not  lie  when  the  title  to 
personal  property  is  the  sole  question  involved. 

Appeal  from  Superior  Court,  McDowell 
County;   Shaw,  Judge. 

Actfon  by  Wilson  Kistler  and  others 
against  A.  D.  Weaver  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

J.  W.  Pless  and  Zebulon  Weaver,  for  ap- 
pellants.   Avery  &  Brvin,  for  appellees. 

WALKER,  J.  This  action  was  brought  to 
recover  possession  of  a  tract  of  land,  and 
damages  for  a  trespass  committed  thereon,  in 
cutting  timber,  and  removing  from  the  land 
the  cut  timber  and  the  lumber  into  which 
some  of  the  timber  had  been  sawed.  Plain- 
tiffs allege  In  their  complaint  that  they  are 
the  owners  of  the  land,  and  entitled  to  the 
possession  thereof,  and  that  the  defendants 
are  in  the  unlawful  possession  of  the  same, 
and  are  unlawfully  and  wrrongfully  cutting 
and  removing  timber  therefrom,  and  also  re- 
moving the  lumber  into  which  some  of  the 
timber  has  been  sawed.  There  is  no  allega- 
tion of  the  insolvency  of  the  defendants. 
Defendants,  in  their  answer,  denied  the  tres- 
pass, and  also  denied  the  title  of  plaintiffs 
to  the  land  and  timber  and  trees,  and  espe- 
cially denied  their  right  to  an  injunction 
against  removing  the  lumber.  Plaintiffs  mov- 
ed in  the  court  below  for  an  Inlunction  re- 
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vtraSnlng  tbe  defeDdants  from  catting  or 
■awing  any  timber  trees  on  the  land,  and 
further  restraining  them  from  removing  any 
lumber  sawed  from  any  timber  trees  which 
had  been  cat  on  the  land.  The  court  grant- 
ed the  Injunction,  providing,  however,  that, 
if  the  defendants  gave  bond,  payable  to  tbe 
plaintiffs,  with  good  and  sufficient  sureties, 
in  the  som  of  $600,  conditioned  to  secure  all 
such  damages  as  the  plaintiffs  may  recov- 
er In  the  action,  they  could  remove  any  and 
all  lumber  sawed  and  manufactured  from 
trees  cat  on  the  said  premises,  and.  If  said 
bond  is  filed,  the  injunction  should  not  ap- 
ply to  the  removal  of  the  lumber.  To  so 
much  of  the  order  of  the  court  as  restrained 
them  from  removing  the  lumber  without 
glvlhg  bond  as  set  forth  In  the  order,  the  de- 
fendants excepted  and  appealed. 

A  court  of  equity  will  not  enjoin  an  ordi- 
nary trespass,  such  as  entering  upon  land  and 
working  turpentine  trees,  or  cutting  and 
making  staves  thereon,  unless  irreparable  In- 
jury Is  threatened;  that  Is,  one  for  which 
there  can  be  no  sufficient  recompense  In  mon- 
ey. It  Is  therefore  held  that  In  such  cases 
an  averment  of  the  defendant's  Insolvency 
Is  necessary,  for,  if  he  Is  not  Insolvent,  and 
the  plaintiff  can  recover  an  equivalent  in 
money  for  the  loss  sustained  by  the  troB- 
pasa,  the  damage  cannot  In  any  proper  sense 
be  called  Irreparable.  Gause  v.  Perkins,  56 
N.  G.  177,  69  Am.  Dec.  728;  Sharpe  v.  Loane, 
12i  N.  G.  1,  82  8.  B.  318;  Lewis  v.  Lumber 
Co.,  99  N.  C.  11.  5  S.  B.  19.  By  statute  (Acts 
1885,  p.  664,  c.  401)  It  is  provided  "that  in 
an  application  for  an  Injunction  to  enjoin  a 
trespass  on  land  It  shall  not  be  necessary  to 
allege  the  Insolvency  of  the  defendant,  when 
the  trespass  complained  of  is  continuous  In 
Its  nature,  or  Is  the  cutting  or  destruction 
9t  timber  trees."  This  act,  as  construed, 
does  not  deprive  the  court  of  the  discre- 
tion to  require  a  bond  to  be  given  by  the 
defendant  to  secure  plaintiffs*  damages,  or 
to  appoint  a  receiver,  Instead  of  issuing  an 
Injunction.  Ousby  v.  Neal,  99  N.  O.  146, 
5  S.  E.  901;  McKay  v.  Chapln,  120  N.  G. 
169,  26  8.  E.  701.  By  the  Acts  of  1901,  p. 
900,  c.  666,  it  Is  provided  that  when  there  is 
a  bona  fide  contention  as  to  the  titie  of  the 
land,  or  the  timber  trees  thereon,  no  order 
shall  be  entered  permitting  either  party  to 
cut  the  trees,  except  by  consent,  until  the 
title  shall  be  determined,  and  that,  if  the 
claim  of  one  of  the  parties  is  not  asserted  In 
good  faith,  and  based  upon  evidence  estab- 
lishing a  iMrlma  fiicle  titie,  then,  upon  the  mo- 
tion of  the  other  party,  if  he  shall  satisfy  the 
court  of  the  bona  fides  of  his  claim,  and 
produce  evidence  showing  a  prima  facie  title, 
he  may  be  allowed  by  order  to  cut  the  tlm- 
hBT  trees  upon  giving  bond  as  required  by  law. 
'ilie  plaintiffs,  in  their  brief,  or  citation  of 
authorities,  rely  upon  these  acts  and  the 
oases  in  which  they  have  been  construed, 
but  we  do  not  perceive  how  they  can  have 
any  bearing  upon  tbe  particular  question  pre- 


sented in  this  appeal.  There  was  not  only 
no  exception  to  the  order  of  the  court  so 
far  as  it  enjoined  the  defendants  from  cutting 
the  trees,  but  the  defendants  conceded  the 
correctness  of  the  order  in  that  respect,  as 
the  plaintiffs  had  made  out  a  prima  facie 
case.  The  only  exception  is  to  that  part  of 
the  order  requiring  the  defendants  to  desist 
from  removing  the  lumber  unless  they  first 
give  a  bond  to  secure  any  damages  plain- 
tiffs may  sustain  by  the  removal.  The  acts 
relate  to  the  cutting  of  timber;  and  the  order 
of  the  court,  to  the  removal  of  lumber,  so 
far,  at  least,  as  exception  has  been  taken  to 
it  Even  if  the  plaintiffs  could  show  a  good 
title  to  the  lumber,  it  would  seem  that  they 
could  not  have  the  defendants  enjoined  from 
removing  it,  because  they  would  have  a 
plain  and  adequate  remedy  at  law  by  action, 
with  the  ancillary  proceeding  in  claim  and 
delivery,  to  recover  it,  or  they  could  recover 
the  value  of  the  lumber  in  an  action  for  the 
conversion  of  it,  if  they  can  show  that  they 
are  the  owners  of  it— a  question  which  is  not 
now  before  us  for  decision.  The  courts  will 
not  permit  a  party  to  resort  to  the  extraor- 
dinary remedy  of  injunction  where  there 
is  a  simple  and  ordinary  remedy  at  law  for 
the  recovery  of  the  property  Itself,  and  espe- 
cially will  such  relief  be  denied  when  the 
plaintiff  who  applies  for  it  Is  in  no  danger 
of  suffering  any  loss  by  reason  of  the  in- 
solvency of  the  defendant  An  injunction 
will  not  issue  when  the  titie  to  personal 
property  is  the  sole  question  involved.  The 
question  of  title  cannot  be  tried  in  that  way. 
Baxter  v.  Baxter,  77  N.  G.  lia 

We  were  not  Informed  upon  what  princi- 
ple the  ruling  of  the  court  in  this  case  pro- 
ceeded, but,  in  any  view  that  we  have  been 
able  to  take  of  the  matter,  the  decision  ap- 
pears to  us  to  be  erroneous.  The  exception 
of  the  defendants  is  sustained.    Error. 


(186  N.  C.  406) 

FIDELITT  BLDG.,  LGAN  ft  INVESTMENT 

ASS'N  V.  LASH  et  al. 

(Supreme  Gourt  of  North  Garolina.    May  11, 

1904.) 

MORTOAGBS  —  JUOOMENT    LIENS  —  PBIOBITT  —- 
HOMESTEAD— FOBECLOSURE— PARTIES. 

1.  After  the  docketing  of  judgments  against 
one  of  two  tenants  in  common  of  a  town  lot. 
they  both  united  in  a  mortgage  on  a  strip  50 
feet  wide  through  the  center  of  the  lot.  There- 
after there  was  a  partition  allotting  a  strip  70. 
feet  wide  on  one  side  of  the  lot  to  the  judgment 
debtor,  a  similar  strip  on  the  other  side  to  the 
other  co-tenanL  and  leaving  the  mortgaged  strip 
undivided.  Prior  to  this  partition  the  judgment 
debtor  had  mortgaged  his  undivided  interest  in 
part  of  the  strip  which  was  afterwards  allotted 
to  him,  and  had  also  mortgaged  to  a  different 
party  his '  undivided  interest  in  the  entire  lot. 
Thereafter  execution  issued  on  one  of  the  judg- 
ments, and,  a  homestead  having  been  allotted 
to  the  judment  debtor  in  the  70-foot  strip  set 
apart  to  him,  his  undivided  interest  in  the  60- 
foot  strip  was  sold.  Thereafter  the  interest  of 
the  other  co-tenant  in  the  60-foot  strip  was 
sold  under  the  mortgage,  and  the  mortgagee  de^ 
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dared  to  be  entitled  to  a  Hen  on  the  homestead 
to  the  extent  of  the  value  of  the  judgment  debt- 
or's interest  in  the  50-foot  strip.  Held,  that  the 
homestead  should  have  been  sold  under  the  mort- 
gaze,  subject  to  the  lien  of  the  judgments. 

2.  At  a  sale  under  the  mortgage  covering  the 
judgment  debtor's  undivided  interest  in  a  part 
of  the  land  afterward  allotted  to  him,  the  pur- 
chaser took  the  property  subject  to  the  lien  of 
the  judgments. 

3.  Though  after  the  death  of  the  judgment 
debtor  the  homestead  might  have  been  sold  un- 
der the  judgment  lien,  yet  it  was  proper,  all  per- 
sons interested  having  been  made  parties  to  the 
proceeding  by  the  mortgagee  of  the  50-foot  strip, 
to  move  for  a  decree  of  sale  in  that  case. 

4.  The  administrator  and  heirs  of  the  judg- 
ment debtor  should  have  been  made  parties. 

Appeal  from  Snperior  Ck>nrt,  Forsyth  Covai" 
ty;   McNeill,  Judge. 

Suit  by  the  Fidelity  Building,  Loan  &  In- 
vestment Company  against  Frank  Lash  and 
others,  for  the  foreclosure  of  a  mortgage. 
From  an  order  denying  the  petition  of  A.  F. 
Messick,  as  administrator  of  Frank  Lash,  de- 
fendant, deceased,  and  certain  judgment  cred- 
itors, for  the  sale  of  certain  property,  said 
petitioners  appeal.    Beversed. 

Watson,  Buxton  &  Watson  and  L.  M. 
Swlnk,  for  appellants.  J.  S.  Orogan,  for  ap- 
pellee. 

CLARK,  C.  J.  On  11th  December,  1891, 
Frank  Lash  and  Emma  Alston  were  tenants 
In  common  of  a  lot  of  land  in  Winston,  200 
feet  wide  by  100  feet  deep,  subject  to  the 
life  estate  therein  of  Amanda  Lash.  On  that 
day  a  judgment  before  a  justice  of  the  peace 
was  docketed  against  Frank  Lash  in  favor 
of  Vaughan  &  Popper  for  $60.41  and  costs, 
and  three  others  in  favor  of  Gilmer  &  Mahler, 
aggregating  $496.68  and  costs.  In  December, 
1892,  Frank  and  Emma  and  the  life  tenant 
gave  a  mortgage  for  $400,  for  money  borrow- 
ed, to  the  plaintiff,  upon  a  strip  50  feet  wide 
running  through  the  center  of  said  lot  The 
life  tenant  having  died  in  December,  1894, 
Immediately  thereafter  there  was  a  partition 
made;  the  strip  about  70  feet  wide  on  the 
east  side  of  said  lot  being  allotted  to  Frank 
Lash,  and  the  strip  about  70  feet  wide  on  the 
west  side  being  allotted  to  Ejmma  Alston,  and 
the  strip  50  feet  wide  in  the  center,  which 
had  been  mortgaged  to  the  plaintiff,  being 
\ett  undivided.  In  the  meantime  Frank 
Lash,  in  March,  1893,  had  mortgaged  his  un- 
divided interest  in  part  of  said  70-foot  strip, 
afterwards  allotted  to  him,  to  one  Tyson,  to 
secure  $125,  and  in  May,  1894,  had  mortgaged 
his  undivided  interest  hi  the  entire  lot 
(200x100)  to  one  Brown  to  secure  $500.  In 
January,  1895,  execution  issued  against 
Frank  Lash  on  the  Vaughan  &  Popper  judg- 
ment The  homestead  was  allotted  to  him  in 
the  70-foot  strip,  and  his  undivided  interest 
in  the  50-foot  strip  was  sold,  under  execu- 
tion issued  upon  that  judgment,  for  $75,  and 
applied  upon  the  Vaughan  &  Popper  judg- 
ment Thus  Frank  Lash's  Interest  in  the 
lot  was  reduced  to  the  70-strip  on  the  east 
side  of  said  lot  upon  which  his  homestead  had 


been  allotted,  and  against  which  there  was 
outstanding  the  lien  of  the  Judgments  in 
favor  of  Gilmer  &  Mahler,  $496.68  and  costs, 
docketed  11th  December,  1891,  the  mortgage 
($125)  to  Tyson,  March,  1898»  and  the  $600 
mortgage  to  Brown,  May,  1894.  The  plaintiff 
began  this  suit  February,  1894,  making  the 
above  Judgment  and  mortgage  creditors  and 
Emma  Alston  codefendants  with  Frank  Lash, 
asking  a  sale  of  Bmma  Alston's  interest  in 
the  50-foot  strip  under  the  mortgage,  and 
that  the  various  liens  be  adjusted  and  their 
rights  settled.  Proceedings  were  had  which 
resulted  in  a  sale  of  Bmma  Alston's  undivid- 
ed interest  in  the  50-foot  strip,  and  applica- 
tion of  the  proceeds  to  the  plaintUTs  mort- 
gage, and  a  judgment,  2d  July,  1898,  decree- 
ing that  the  three  judgments  of  Gilmer  & 
Mahler  were  the  first  lien  upon  the  home- 
stead tract  of  Frank  Lash;  that,  by  reason 
of  the  sale  under  execution  of  the  60-foot 
strip  mortgaged  to  the  plaintiff,  the  plaintiff, 
*'under  the  doctrine  of  marshaling,"  was  en- 
titled to  a  lien  upon  the  homestead  of  Frank 
Lash  to  the  value  of  Frank  Lash's  interest  in 
said  50-foot  strip,  not  exceeding  $75,  balance 
due  on  the  plalntifTs  mortgage,  subject  to  pri- 
or lien  of  judgment  creditors,  and  that  the 
mortgages  of  l^son  and  Brown  were  also 
liens;  that  none  of  these  liens  could  be  en- 
forced till  the  termination  of  the  homestead 
estate;  and  that  Brown  and  Tyson  could 
have  a  receiver  for  the  rents  and  profits,  to 
apply  upon  their  several  mortgages,  which 
has  been  done  ever  since. 

Upon  motion,  on  notice  issued  6th  Decem- 
ber, 1899,  it  was  ordered  that  the  part  of  tho 
homestead  covered  by  the  Tyson  mortgage, 
made  in  March,  1893,  should  be  sold  subject 
to  liens  of  judgment  creditors.  Upon  the 
coming  in  of  the  report,  the  sale  was  confirm- 
ed, and  the  defendants  excepted.  The  re- 
ceiver remained  in  possession.  In  July,  1903, 
Frank  Lash,  the  homesteader,  died  insolvent, 
and  leaving  neither  widow  nor  child.  A.  F. 
Messick  qualified  as  administrator,  and  at 
September  term,  1903,  he  joined  with  the 
judgment  creditors  in  a  petition  filed  in  the 
cause  to  have  a  commissioner  appointed, 
and  a  sale  of  the  homestead  property,  and 
application  of  proceeds  in  accordance  with 
the  terms  of  the  aforesaid  judgment  of  1898. 
This  motion  being  refused,  the  petitioners 
appealed,  and  assigned  as  error  the  judgment 
of  1899  confirming  the  sale  under  the  Tyson 
mortgage,  which  was  excepted  to  at  the  time, 
and  the  refusal  at  September  term,  1903,  to 
order  a  sale  by  a  commissioner,  and  applica- 
tion of  proceeds  to  the  judgment  liens,  and 
to  make  the  administrator  a  party,  and  to 
discharge  the  receiver. 

The  judgment  of  1898,  refusing  to  decree  a 
sale  under  the  mortgage,  was  based  upon  a 
mistaken  conception  of  Vanstory  t.  Thorn- 
ton, 112  N.  0.  196,  17  8.  EL  666,  84  Am.  St 
Bep.  488.  The  land  should  have  been  sold 
under  the  mortgage,  subject  to  the  lien  of 
the  docketed  Judgment    The  decree  adjiidc 
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ing  the  plaintiff  subrogated  to  a  lien  upon 
the  homestead  to  the  value  of  the  undivided 
Interest  of  Frank  Lash  in  the  50-foot  strip 
raises  a  question  which  is  not  here  presented, 
unless  and  until,  under  a  sale  of  the  property 
to  pay  the  Judgment  liens,  a  surplus  should 
arise,  whose  application  to  the  balance  due 
upon  the  plaintiff's  mortgage  shall  be  con- 
tested by  the  holder  of  the  Brown  mortgage. 
The  sale  under  the  Tyson  mortgage  by  the 
decree  made  upon  the  motion,  made  In  De- 
cember, 1S89,  carried  the  property  to  the  pur- 
chaser, subject  to  the  lien  of  the  Judgments. 
The  homestead  having  ceased,  the  Judgment 
creditors  might  liave  sold  under  the  Judg- 
ment lien,  but,  as  all  the  parties  who  could 
be  interested  are  in  court— the  cause  having 
been  retained  "for  further  orders**— it  was 
very  proper  to  bring  the  case  forward,  and 
asis  for  a  decree  of  sale.  Harrington  v. 
Hatton,  129  N.  O.  146.  39  S.  E.  780.  The  ad- 
ministrator representing  creditors  should 
have  been  made  a  party,  and  also  the  heirs 
at  law  of  Frank  Lash,  as  there  was  a  part 
of  the  homestead  not  covered  by  the  Tyson 
mortgage,  though  their  Interest  is  remote, 
for,  if  the  Judgments  and  interest  should  not 
exhaust  the  property,  the  Brown  mortgage 
and  the  balance  due  upon  the  plaintiff's  mort- 
gage will  be  quite  sure  to  do  so. 

The  purchaser  under  the  Tyson  mortgage 
obtained  only  Tyson*s  title  in  the  part  of 
the  homestead  covered  by  that  mortgage, 
leaving  in  force  the  Brown  mortgage  upon 
the  other  part  of  the  homestead,  and  leaving 
intact  the  Judgment  liens  upon  the  entire 
homestead  tract;  which  liens  are  prior  to  both 
mortgages. 

Brror. 


(1S5  N.  C.  89S) 

HOLDBR  T.  CANNON  MFG.  CO. 

(Bapreme  Court  of  North  Carolina.    May  11, 
1904.) 

MASTEB  AND  SEBVANT— DISCHABGB  FROM  EM- 
PLOTMENt— PEOCUBEMENT  BT  THIRD  PERSON 
—  ACTIONS  —  MALICE  —  INSTRUCTIONS  —  EVI- 
DBNCK— HEARSAY— FAILURE  TO  OBJECT. 

1.  In  an  action  by  a  servant  to  recover  dam- 
s^  from  defendant  for  causing  the  servant's 
discharge  by  bis  employer,  testimony  by  the 
servant  that  when  his  boss  discharged  him  he 
told  him  that  he  had  a  letter  from  defendant, 
and  that  defendant  wanted  him  discharged,  and 
that  his  employer's  superintendent  told  him  the 
same  thing,  was  hearsay. 

2.  Where  hearsay  testimony  is  not  objected  to, 
it  is  before  the  jnry  as  evidence,  and  no  excep- 
tion to  it  is  to  be  heard  on  appeal. 

3.  One  who  causes  the  discharge  of  another 
from  the  service  of  a  third  person  maliciously 
and  willfully  is  liable  to  the  injured  party  in 
damages ;  and  to  show  malice  it  is  not  necessary 
to  show  actual  ill  will  or  hatred,  but  it  is  suffi- 
cient if  the  act  be  done  without  legal  excuse. 

4.  In  an  action  for  damages  for  causing  plafn- 
tilPs  discharge  by  his  employer,  where  plaintifiTs 
evidence  tended  to  show  that  he  was  discharged 
by  defendant  without  cause,  and  was  subse- 
quently discharged  by  his  employer,  while  giv- 
ing  satisfaction    in    his    wors,    because    of   a 

t  S.  8m  liastwr  and  Servant,  voL  S4,  Cent  Dig.  | 

47  S.B.-31 


letter  from  the  defendant  demanding  his  dis- 
charge, it  was  proper  for  the  court  to  refuse 
to  instruct  that  the  defendant  did  not  wrongfully 
and  unlawfully  cause  the  discharge  of  plaintiff 
by  bis  employer. 

5.  In  an  action  for  damages  for  causing  plain- 
tiff's discharge  by  his  employer,  a  charge  that, 
if  the  same  person  was  assistant  manager  of  de- 
fendant and  of  plaintiff's  employer,  and  of  his 
own  motion  directed  plaintiff's  discharge,  the 
jury  should  find  for  defendant,  was  properly 
modified  by  inserting  before  the  concluding 
phrase,  ''without  demand  or  direction  of  the 
defendant." 

6.  In  order  that  a  servant  may  have  a  cause 
of  action  against  one  who  induces  his  employer 
to  discharge  him,  it  is  not  necessary  that  sudi 
one  procure  the  discharge  by  false  and  fraudu- 
lent representations  to  his  employer,  but  it  is 
sufficient  if  the  act  was  done  willfully,  mali- 
ciously, and  unlawfully. 

7.  The  conduct  of  a  servant  in  going  on  a 
strike  and  refusing  to  make  up  for  lost '  time 
cannot  rightfully  be  used  by  his  employer  to 
effect  his  discharge  from  a  subsequent  employ- 
ment 

Connor  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Cabarrus 
County;  McNeill,  Judge. 

Action  by  D.  M.  Holder  against  the  Cannon 
Manufacturing  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

W.  O.  Means,  for  appellant  Montgomery 
&  Crowell  and  M.  B.  Stlckiey,  for  appellee. 

MONTGOMERY,  J.  The  plaintiff  broughv 
this  action  to  recover  of  the  defendant  dam- 
ages for  causing  him  to  be  discharged  from 
the  service  and  employment  of  the  Gibson 
Manufacturing  Company.  There  was  evi- 
dence to  the  effect  that  in  June,  1903,  the 
plaintiff  was  employed  and  at  that  time  in 
the  service  of  the  Gibson  Manufacturing 
Company,  and  that  his  work  was  satisfactory 
to  the  company,  according  to  the  testimony 
of  W.  B.  Stafford,  the  boss  of  the  weaving 
room  in  which  the  plaintiff  worked.  The 
plaintiff  testified  that  when  Stafford  dischar- 
ged him  he  asked  Stafford  the  cause  of  the 
discharge,  and  Stafford  replied  that  he  had 
had  a  letter  from  the  Cannon  Manufacturing 
Company,  and  that  that  company  wanted 
him  discharged,  but  that  he  hated  to  do  it. 
He  also  testified  that  B.  A.  Price,  the  super- 
intendent of  the  Gibson  Mill,  told  him  that 
he  had  a  letter  from  the  Cannon  Company, 
and  had  to  follow  it  He  said  fiurther  that 
he  asked  Roberts,  the  boss  weaver  at  the 
Cannon  Mill,  whether  he  or  Bamhardt,  as- 
sistant manager  of  the  defendant,  wrote  the 
letter,  and  that  Roberts  made  no  answer 
Price  and  Stafford  both  testified  for  the  de 
fendant  that  they  had  never  received  any 
letter  from  any  person  connected  with  the 
Cannon  Mill  In  reference  to  the  discharge  of 
the  plaintiff,  and  that  they  never  said  one 
word  to  the  plaintiff  about  having  received 
such  a  letter.  That  evidence  of  the  plaintiff 
was  nothing  but  hearsay,  and  would  not  have 
been  received  if  it  had  been  objected  to  by 
the  defendant  But,  not  having  been  object- 
ed to,  it  went  to  the  Jury  as  evidence,  and 
there  is  no  exception  to  it  to  be  heard  by  us. 
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E.  O.  Barnbardt  testified  for  the  defendant 
that  he  was  assistant  manager  of  both  the 
defendant  company  and  the  Gibson  Compa- 
ny, and  that  he  had  the  authority  to  dis- 
charge or  hare  hands  discharged;  that  he» 
as  assistant  manager  of  the  Gibson  Mill,  had 
the  plaintiff  discharged  of  his  own  motion, 
without  conference  or  suggestion  from  any 
ofDcer  or  agent  of  the  defendant  company, 
and  that  there  was  no  letter  about  dischar- 
ging him.  On  cross-examination  that  wit- 
ness said  that  he  discharged  the  plaintiff  be- 
cause he  refused  to  make  up  some  lost  time 
at  the  Gannon  Mill,  and  he  did  not  want 
that  kind  of  a  man  at  the  Gibson  Mill;  that 
the  plaintiff  had  gone  out  on  a  strike  at  the 
Canaon  Mill;  and  that,  upon  seeing  his  looms 
standing  still,  he  asked  the  plaintiff  If  he  was 
sick,  and  he  answered  that  he  was  not  The 
witness  further  testified  that  the  defendant 
company  Is  a  different  company  from  the 
Gibson  Company,  but  that  the  general  offi- 
cers, managers,  anid  assistant  managers  are 
the  same  In  both  companies,  and  attend  to 
the  business  of  each  and  both.  In  the  fourth 
allegation  of  the  complaint  it  was  alleged 
that  the  defendant  company,  through  its  offi- 
cers or  agents,  while  the  plaintiff  was  In  the 
employment  of  the  Gibson  Company,  unlaw- 
fully, willfully,  and  maliciously,  for  the  pur- 
pose of  Injuring  the  plaintiff  in  his  occupa- 
ti<m  and  reputation,  and  of  humiliating  him, 
and  deprlrlng  him  of  the  right  to  earn  a  liv- 
ing, conspired  to  have  discharged,  and  pro- 
cured the  discharge  of,  the  plaintiff  from  the 
employment  of  the  Gibson  Company  by  cer- 
tain false  and  fraudulent  representations. 
In  the  answer  there  was  a  general  denial  of 
that  allegation.  On  the  trial  the  defendant 
undertook  to  show  by  evidence  that  it  had 
no  communication  with  or  suggestion  from 
the  defendant  company  on  the  subject  of  the 
plaintiff's  discharge  from  the  employment  of 
the  Gibson  Company,  but  that  the  Gibson 
Company  acted  In  the  matter  solely  and  en- 
tirely upon  Information  which  came  to  Earn- 
hardt, the  assistant  manager  of  the  Gibson 
Company,  by  reason  of  his  connection  with 
the  defendant  company.  Upon  Bamhardt's 
testimony  the  defendant  could  have  asked  the 
court  to  Instruct  the  jury  that,  as  the  con- 
tract between  the  plaintiff  and  the  defendant 
was  Indefinite  as  to  time,  the  defendant  com- 
pany would  not  be  responsible  for  the  dis- 
charge of  the  plaintiff  because  of  knowledge 
of  the  character  of  the  plaintiff  and  of  his 
conduct  at  the  defendant's  mill,  acquired  by 
Bamhardt  as  assistant  manager  of  both 
mills.  But  no  such  request  for  Instructions 
was  made  by  the  defendant  The  Jury  took 
the  view,  notwithstanding  the  testimony  of 
Price,  of  Stafford,  and  of  Bamhardt,  that  no 
letter  or  communication  had  been  received 
by  the  Gibson  Company  from  the  defendant 
on  the  subject  of  the  plaintiff's  discharge; 
that  the  plaintiff's  testimony  to  thnt  effect 
was  true;  and  their  verdict  was  rendered  on 
that  theory  of  the  case. 


The  plalntlfTs  evidence  tended  to  show 
that  he  was  discharged  without  cause  by  the 
defendant  company,  and  that  he  was  dischar- 
ged from  the  employment  of  the  Gibson  Com- 
pany, while  giving  satisfaction  in  his  work 
to  that  company,  by  a  letter  from  the  de- 
fendant demanding  his  discharge  from  the 
service  of  the  Gibson  Company,  and  upon 
that  evidence,  believed  by  the  jury,  the  law 
applicable  to  the  case  seems  to  be  dear.  In 
order  to  constitute  malice  in  a  case  like  the 
present.  It  Is  not ,  necessary  that  the  defend- 
ant should  show  actual  111  will  or  hatred  to 
the  plaintiff,  but  It  is  sufficient  If  the  act 
done,  to  the  apparent  damage  of  the  plaintiff. 
Is  without  legal  excuse.  Any  person  who  by 
any  act  causes  the  discharge  of  another  from 
the  service  of  a  third  party  maliciously  and 
willfully— that  is,  without  lawful  justifica- 
tion—Is liable  to  the  Injured  party  for  dam- 
ages. Hasklns  v.  Boyster,  70  N.  0.  601,  16 
Am.  Rep.  780;  Morgan  v.  Smith,  77  N.  C.  37. 

There  was  no  exception  to  the  charge  ef 
his  honor.  The  defendant  asked  the  court  to 
Instruct  the  jury  to  answer  the  first  issue: 
"Did  the  defendant  wrongfully  and  unlaw- 
fully cause  the  discharge  of  the  plaintiff  by 
the  Gibson  Manufacturing  Company  as  al- 
leged in  the  complaint?"  "No."  And  the  in- 
struction was  properly  refused.  Again,  the 
defendant  asked  for  an  instruction  that  If 
the  jury  should  find  from  the  evidence  that 
Bamhardt  was  the  assistant  manager  of  the 
Gibson  Company,  and  as  such  manager  had 
the  right  to  direct  the  discharge  of  the  em- 
ployes of  the  company,  and  as  such  manager 
of  bis  own  motion  and  In  the  exercise  of  his 
authority  directed  the  plaintiff  to  be  dischar- 
ged from  the  employment  of  the  Glbscm 
Company,  whether  such  discharge  was  right 
or  wrong,  the  jury  will  answer  the  first  issue 
"No."  His  honor,  under  the  evidence  in  this 
case,  added  to  the  instruction  the  words, 
"without  demand  or  direction  of  the  defend- 
ant" In  connection  with  the  right  of  Bam- 
hardt to  discharge  the  plaintiff  from  the  em- 
ployment of  the  Gibson  Company.  The  ad- 
dition was  proper. 

A  further  special  instruction  was  asked  by 
the  defendant  on  the  question  of  the  duty  of 
the  plaintiff  to  satisfy  the  Jury  by  preponder- 
ance of  the  evidence  that  the  defendant 
through  its  officers  and  agents,  unlawfully 
and  maliciously  caused  the  discharge  of  the 
plaintiff,  which  was  given,  except  the  fol- 
lowing portion  thereof,  viz.:  "And  although 
the  Jury  may  find  from  the  evidence  that  the 
Gibson  Manufacturing  Company  discharged 
the  plaintiff  from  Its  emj^oyment  in  conse- 
quence of  representations  made  to  It  by  the 
officers,  agents,  and  servants  of  the  defend- 
ant,- and  he  would  not  have  been  discharged 
except  for  such  representations,  yet  if  the 
jury  further  find  from  the  evidence  that  such 
representations  were  true,  they  will  answer 
the  first  Issue  'No.'"  We  think  that  his 
honor  committed  no  error  in  refusing  to  give 
that  part  of  the  instruction  which  we  have 
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quoted  above.  It  Is  true  tbat  in  the  plain-  | 
tiff's  complaint  there  is  an  allegation  that 
the  defendant  procured  his  discharge  by  con- 
spiracy and  by  false  and  fraudulent  represen- 
tations to  the  Gibson  Company,  but  such  an 
allegation  was  not  necessary  or  essential  to 
the  prosecution  of  the  action  by  the  plaintiff. 
It  is  sufficient  that  the  act  is  alleged  to  have 
been  done  maliciously,  willfully,  and  unlaw- 
fully. Jones  V.  Stanly,  76  N.  C.  355;  Has- 
kins  V.  Boyster,  supra;  Morgan  v.  Smith, 
supra.  The  question  was  not  whether  the 
plaintiff  was  discharged  by  reason  of  the 
false  or  fraudulent  representations  of  the  de- 
fendant, but  was  the  discharge  procured 
through  malice;  that  is,  without  a  lawful 
Justification?  The  conduct  of  the  plaintiff 
at  the  defendant's  mill  at  the  time  he  was 
discharged  from  the  defendant's  service  was 
not  such  that  the  defendant  could  use  with  a 
subsequent  employer  to  effect  the  discharge 
of  the  plaintiff.  Furthermore,  it  did  not  ap> 
pear  on  the  trial  what  the  representations 
In  the  letter  were.  The  instructions  asked 
and  refused  were  based  on  the  allegation  in 
the  complaint;  and  not  on  the  evidence. 

It  is  not  to  be  understood  by  anything  said 
in  this  opinion  that  one  employer  cannot  in- 
quire of  another  of  the  character  and  habits 
of  a  former  employ^  of  that  other,  and  that 
an  answer  made  in  good  faith  and  upon  a 
knowledge  of  facts,  and  acted  upon  by  the 
recipient,  would  subject  the  giver  of  the  in- 
formation te  a  suit  in  damages. 

No  error. 

CONNOR,  J.  (dissenting).  The  plaintiff  al- 
leges that  while  he  was  in  the  employment 
of  the  Gibson  Manufacturing  Company,  the 
defendant  "unlawfully,  willfully  and  mali- 
ciously, for  the  purpose  of  injuring  the  said 
plaintiff,  *  •  ♦  did  contrive,  conspire,  and 
procure  the  discharge  of  the  said  plaintiff 
from  the  employment  of  the  said  Gibson 
Manufacturing  Company  by  certain  false 
and  fraudulent  representations  to  the  said 
Gibson  Manufacturing  Company."  The  only 
evidence  tending  to  sustain  the  allegation  is 
that  of  the  plaintiff,  in  which  he  says  that 
Stafford,  the  boss  of  the  weaveroom  of  the 
Gibson  Company,  told  him  that  the  defend- 
ant manufacturing  company  objected  to  his 
working  there,  and  that  he  had  a  letter  from 
the  defendant  company  to  discharge  hbn. 
Passing  by  the  objection  that  this  was  sim- 
ply hearsay,  there  is  not  the  slightest  sug- 
gestion as  to  what  officer,  agent,  or  employ^ 
of  the  defendant  company  wrote  or  was  au- 
thorized to  write  the  alleged  letter.  There 
is  not  a  scintilla  of  evidence  tending  to  show 
that  any  letter  was  ever  written  by  any  offi- 
cer or  agent  of  the  defendant  company.  On 
the  contrary,  Stafford  and  Price,  the  em- 
ployes of  the  Gibson  Company,  denied  that 
they  or  either  of  them  had  seen  such  a  let- 
ter, or  that  they  ever  said  to  the  plaintiff 
that  such  letter  had  been  written  or  received 
by  them.     B.  0.  Bamhardt,  who   was  the 


assistant  manager  of  the  defendant  company 
and  of  the  Gibson  Manufacturing  Company » 
testified  that  he  had  the  plaintiff  discharged 
from  the  Gibson  Company  as  the  assistant 
manager  of  that  company,  and  not  of  the  de- 
fendant company;  that  he  had  him  dischar- 
ged of  his  own  motion,  without  any  sugges- 
tion from  any  officer  or  agent  of  the  defend- 
ant company;  that  there  was  no  letter  about 
discharging  him.  There  was  not  the  slight- 
est contradiction  of  this  testimony.  Although 
the  allegation  made  by  the  plaintiff  is  that 
the  defendant  unlawfully  and  maliciously 
procured  his  discharge,  the  issue  submitted 
is  confined  to  the  "wrongful  and  unlawful" 
discharge  of  the  plaintiff.  Notwithstanding 
this  form  of  the  issuer  the  Judge  below  said 
to  the  Jury,  "Tou  can  also,  if  the  charge  was 
malicious— that  is,  intentional  and  willful, 
and  without  cause,  and  for  the  purpose  of 
depriving  the  plaintiff  of  his  Job  or  service 
—award  what  are  called  punitory  or  exem- 
plary damages  for  the  wanton  conduct  of  the 
defendant  in  bringing  about  the  discharge, 
if  by  its  servants  and  agents  it  did  so."  The 
objection  to  thla  instruction  is  found  in  the 
fact,  first;  that  no  issue  was  submitted  to 
the  Jury  in  regard  to  the  malicious  conduct 
of  the  defendant,  and,  next,  because  there 
was  no  evidence  tending  to  show  malice.  It 
may  well  be  that  the  defendant  wrongfully 
and  unlawfully  procured  the  discharge  of  the 
plaintiff  without  having  done  so  maliciously 
or  wantonly.  "The  primary  purpose  of  an 
action  for  damages  is  to  recover  compensa* 
tion  for  the  actual  loss  or  injury  sustained. 
The  liability  for  punitive  or  exemplary  dam- 
ages, however,  being  for  the  purpose  of  pun- 
ishment; or  aa  an  example^  rests  primarily 
upon  the  question  of  motive.  And  the  Jury 
are  not  at  liberty  to  go  beyond  the  allowance 
of  a  compensation,  unless  it  be  shown  that 
the  act  was  done  willfully,  maliciously,  or 
wantonly,  or  was  the  result  of  a  reckless  in- 
difference to  the  rights  of  others,  which  is 
equivalent  to  an  intentional  injury;  and 
when  there  is  no  proof  that  the  injury  was 
so  inflicted  exemplary  damages  should  not  be 
allowed."  Joyce  on  Damages,  S  119;  Wood 
V.  Bank  (Va.)  40  S.  B.  931;  GUreath  v.  Al- 
len, 32  N.  C.  .07.  The  wrongful  injury  gives 
the  right  of  action  for  compensation.  The 
malicious,  wicked  motive  gives  the  right  to 
punitive  damages.  Holmes  v.  Railroad,  94 
N.  C.  319.  It  is  manifest  that  the  Jury 
awarded  the  plaintiff  punitive  damages  be- 
cause on  his  own  evidence  he  was  discharged 
about  the  8th  of  August;  and  got  a  regula^r 
Job  on  the  14th  September.  He  testified  tha^ 
he  earned  $7.50  a  week.  For  the  reaaonff 
pointed  out  and  others  apparent  upon  the 
record,  I  am  unable  to  concur  in  the  con- 
clusion reached  by  a  majority  of  the  court 
I  think  that,  in  any  point  of  view,  the  de- 
fendant is  entitied  to  a  new  trial. 

WALKER*  J.,  concurs  in  the  dissentli^l 

opinion. 
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SELF  et  al.  ▼.  SHUOART  et  aL 

(Supreme  Court  of  North  Carolina.     April  26, 
1004.) 

LIMITATIONS— ACCRUAL  OF  CAUSE   OF  ACTION— 

8UBETIES  ON  GUARDIAN'S  BOND— FAILURE 

OF  GUARDIAN  TO  ACCOUNT. 

1.  Code»  $  155,  subsec.  6,  provides  that  ac- 
tions against  the  sureties  of  a  guardian  must 
be  brought  by  the  ward  within  three  years  after 
the  breach  of  the  bond.  Section  1617  allows 
guardian  six  months  after  the  ward  is  of  full 
Vi^e  within  which  to  account  and  settle  with 
him.  By  section  1608  a  guardian  who  wishes 
to  resign  must  exhibit  his  final  account  for  set- 
tlement  As  to  administration  proceeding 
(which  are  analogous  to  guardianships),  it  is 
provided  by  section  1402  that  administrators 
may  be  required  to  file  their  final  accounts  with- 
in two  years  from  their  Qualification,  and  after 
that  time,  by  section  1488,  they  shall  not  retain 
any  of  deceased's  estate.  Legatees  and  distrib- 
atees,  under  section  1510,  may  sue  to  recover 
their  legacies  and  distributive  shares  at  any 
time  after  two  years  from  the  qualification  of 
the  personal  representative,  unless  he  shall  have 
sooner  filed  his  final  account.  By  section  1525, 
after  filing  the  final  account  executors  may  pe- 
tition for  the  settlement  of  the  estate.  Held 
that,  as  it  is  evident  that  a  final  account  must 
precede  a  settlement,  the  ward's  right  of  action 
for  failure  of  the  guardian  to  settle  with  him 
does  not  accrue,  and  limitations  against  it  do 
not  begin  to  run,  until  six  months  from  the 
ward*8  majority. 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Surry  County; 
Neal,  Judge. 

Action  by  the  state,  on  the  relation  of  Ajq- 
nie  J.  Self  and  another,  against  J.  L.  Shugart 
and  others.  From  a  Judgment  for  relators, 
defendants  appeal.    Reversed. 

Carter  &  Lewellyn  and  Oienn,  Manly  & 
Hendren,  for  appellants.  Watson,  Buxton  & 
Watson  and  W.  U  Reece,  for  appellees. 

CLARK,  O.  J.  On  23d  April,  1888,  the  de- 
fendant Shugart  qualified  as  guardian  of  An- 
nie and  James  Franklin,  and  gave  bond  in 
the  penal  sum  of  $150,  with  Hollifleld  and 
McKaughn  as  sureties.  The  guardian  made 
no  returns  to  the  clerk  (except  returning  the 
sale  of  some  real  estate  3d  May,  1888)  until 
11th  September,  1902,  which  was  after  the 
plaintiffs  had  made  a  demand  for  settlement 
in  August,  1002.  Annie  Franklin  became  of 
age  in  April,  1890,  and  married  in  January, 
1896.  James  Franklin  became  of  age  in 
April,  1895.  The  plaintiffs  resided  in  Ala- 
bama. No  demand  for  settlement  was  made 
on  the  guardian  till  August,  1902. 

The  guardian  is  insoltent,  and  the  question 
whether  or  not  he  is  protected  by  the  statute 
Is  not  raised.  The  sole  controversy  is  wheth- 
er the  sureties  are  released  by  either  the 
three,  six,  or  ten  years*  statute  of  limitations, 
all  of  which  are  pleaded.  If  the  sureties  are 
released  by  the  failure  of  the  wards  to  bring 
suit  within  three  years  after  arriving  of  age, 
neither  the  subsequent  demand  and  refusal, 
nor  the  filing  a  final  account,  after  the  stat- 
ute became  a  bar,  would  revive  it  and  set  it 


in  motion.  Under  the  Revised  Code  (chap* 
ter  65,  S  4)  and  statutes  prior  thereto,  a  de- 
lay of  the  ward  for  three  years  after  attain- 
ing his  majority  to  have  a  final  settlement 
or  to  bring  suit  absolved  the  sureties  from 
liability.  Johnson's  Ex'rs  v.  Taylor,  8  N.  C. 
271;  Williams  v.  McXalr,  98  N.  C.  332,  4  S. 
E.  131,  133.  But  the  plaintiffs  contend  that 
this  is  otherwise  since  the  adoption  of  the 
Code  of  Civil  Procedure.  It  has  been  held  ex- 
pressly against  this  contention  of  the  plain- 
tiffs in  Norman  v.  Walker,  101  N.  C.  24,  7 
S.  E.  4G8.  There  the  guardian  qualified  In 
July,  1872;  the  ward  became  of  age  in  Sep- 
tember, 1876;  the  guardian  died,  before  the 
ward  became  of  age,  without  having  settled 
his  trust  or  made  any  of  the  required  re- 
turns; in  1887  the  ward  made  his  demand 
upon  the  sureties,  and  brought  action  against 
them.  It  was  held  that  it  was  the  duty  of 
the  guardian  within  three  months  after  his 
appointment  to  exhibit  his  account  under 
oath  to  the  clerk  of  the  court  and  to  make  an- 
nual returns  (Code,  §§  1577,  1580),  that  his 
failure  to  do  so  was  a  breach  of  the  bond,  and 
that  by  the  Code  (section  155  [6]),  an  action 
against  the  sureties  on  the  official  bond  could 
be  brought  only  within  three  years  thereaft- 
er, except  that  by  virtue  of  section  163  the 
beginning  of  the  running  of  the  statute  as  to 
a  minor  was  postponed  till  his  arrival  at  age. 
The  plaintiffs'  contention  that  the  statute  ran 
only  from  the  filing  of  a  final  account  (Code, 
§  154)  was  overruled,  and  Williams  v.  McNair, 
98  N.  C.  336,  4  S.  E.  131.  133,  was  distinguish- 
ed and  held  not  in  point  In  Norman  r. 
Walker,  supra,  the  guardian  having  died  be- 
fore the  ward  became  of  age,  the  failure  to 
settle  with  the  ward  at  his  majority  was  not 
relied  on  as  a  breach,  but  his  failure  to  file 
his  annual  accounts.  In  Kennedy  v.  Oom- 
well,  108  N.  C.  1.  13  S.  E.  135,  Norman  v. 
Walker  was  quoted  and  approved,  and  it  was 
held:  (1)  That  an  action  for  breach  of  the 
bond  of  an  executor,  administrator,  or  guard- 
ian is  barred  as  to  the  sureties  after  three 
years  from  the  breach  complained  of.  Code, 
§  155  (G).  (2)  That,  when  a  final  account  has 
been  filed,  an  action  to  recover  the  amount 
shown  thereby  to  be  due  is  barred  as  to  the 
sureties  in  six  years  from  the  filing  of  the 
account  Code,  S  154  (2).  (8)  Whether  a 
final  account  is  or  is  not  filed,  if  there  Is  a 
demand  and  refusal,  the  principal,  as  well 
as  the  sureties,  is  absolyed  from  liability  if 
no  action  is  brought  within  three  years  there- 
after. This  is  because  the  refusal  puts  an 
end  to  the  trust  (4)  When  there  is  neither 
final  account  filed  nor  demand  and  refusal, 
whether  the  executor,  administrator,  or 
guardian  himself  is  protected  by  the  lapse  of 
six  years  or  ten  years  was  left  an  open  ques- 
tion, though  it  was  intimated  that  ten  years 
would  certainly  be  a  bar.  (5)  That,  when  no 
final  account  has  been  filed,  the  statute  be- 
gins to  run  from  the  arrival  of  the  w^ard  of 
age  (Code,  S  163),  but  whether,  in  such  case, 
three  years  or  ten  years  bars  as  to  the  prin- 
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cipal,  qnsere.  (6)  When  tbe  statute  begins  to 
run,  the  subsequent  marriage  of  tbe  feme 
plaintiff  wUl  not  stop  it  Code,  S  169.  These 
authorities  are  conclusive  that,  though  there 
has  been  a  change  in  the  phraseology  of  the 
statute,  the  ward*s  right  of  action  accrues 
against  his  guardian  upon  his  arrival  at  age, 
and  that  the  sureties  on  the  guardian  bond 
are  protected  by  failure  to  bring  action  there- 
on within  three  years  from  any  breach  by 
falling  to  file  his  final  account  and  settle- 
ment with  his  ward,  which  It  is  the  guard- 
ian's duty  to  'do  upon  the  majority  of  the 
ward,  while  if  a  final  account  is  filed,  though 
there  is  no  breach  of  the  bond,  yet  as  to  the 
sureties  the  balance  shown  by  such  final  ac- 
count Is  conclusively  presumed  to  be  paid  aft- 
er the  lapse  of  six  years.  The  general  rule 
is,  as  above,  that  the  statute  of  limitations 
begins  to  run  against  the  maintenance  of  an 
action  by  the  ward  against  his  guardian  and 
his  bond  at  his  majority.  15  Am.  &  Eng. 
Enc.  (2d  Ed.)  82,  121,  and  cases  there  cited; 
Angel]  on  Limitations,  §  178.  The  cases  re- 
lied on  by  the  plaintiffs  are  Williams  v.  Mc- 
Nalr,  96  N.  C.  33G,  4  S.  B.  131,  133,  which  was 
held  not  applicable  to  a  case  like  this  by 
Norman  v.  Walker,  101  N.  C.  24,  7  S.  E.  468; 
Woody  V.  Brooks,  102  N.  C.  334,  9  S.  E.  294, 
which  was  cited  and  followed  In  Kennedy  v. 
Cromwell,  supra;  and,  lastly,  Stonestreet  v. 
Frost,  123  N.  C.  290,  31  S  E.  718.  This  last 
was  an  action  against  an  administrator, 
whose  office  and  duties,  unlike  those. of  a 
guardian,  do  not  expire  and  absolutely  termi- 
nate ex  vi  termini  at  a  definite  and  predeter- 
mined date;  and  it  was  held  that  in  such 
case,  when  there  had  been  a  demand  and  re- 
fusal to  settle,  and  an  action  brought  with- 
in three  years  thereafter,  the  sureties  were 
not  absolved  from  liability,  although  there 
had  been  a  failure  of  the  administrator,  prior 
to  the  three  years  before  action  brought,  to 
file  his  annual  account.  We  think  the  true 
rule  is  that  it  is  the  duty  of  a  guardian  to  set- 
tle with  his  ward  on  his  arrival  at  age,  and 
a  failure  to  do  this  is  such  breach  that,  if  tbe 
ward  falls  to  bring  action  within  three  years, 
the  sureties  on  the  guardian  bond  are  absolv- 
ed from  liability  under  the  Code  (section  155 
[6]),  for  such  failure  to  settle  is  necessarily 
**the  breach  complained  of"  in  an  action  to 
recover  any  balance  due  by  the  guardian 
when  no  final  account  was  filed,  while,  if  such 
final  account  is  filed  in  apt  time,  the  balance 
shown  thereby  to  be  due  the  ward  is  presum- 
ed paid  (as  to  the  sureties)  after  six  years. 

As  the  guardianship  ceases  ex  vl  termini 
upon  the  arrival  of  the  ward  at  age,  the 
failure  of  the  guardian  to  settle  then  Is  a 
breach  of  his  duty  for  which  the  ward  can 
maintain  an  action  to  recover  the  amount 
due,  and  the  failure  by  the  ward  to  bring 
such  action  within  tbree  years  thereafter 
must  release  the  sureties  on  the  guardian 
bond,  who  have  been  exposed  to  an  action 
during  these  three  years,  unless  a  final  ac- 
count is  filed  showing  balance  due,  and  then 


the  statute  is  six  years.  The  provision  in 
the  Code  (section  1619)  that  the  clerk  may  re- 
quire the  guardian  to  file  his  final  account 
at  any  time  after  the  lapse  of  six  months 
from  the  ward's  coming  of  age  is  not  intend- 
ed to  bestow  upon  tbe  guardian  the  ward's 
moneys  and  properties  for  six  months  after 
he  becomes  of  age,  nor  to  deprive  him  of  the 
right  to  bring  an  action  to  recover  them  dur- 
ing tbe  period,  but  simply  means  that  the 
guardian  is  presumed  to  have  settled  with 
ills  ward  within  such  six  months,  and  after 
its  lapse  the  clerk  can  call  on  the  guardian 
to  file  his  final  account,  with  the  receipts  of 
tbe  ward  in  full  settlement,  to  complete  the 
record  in  his  office,  for  that  section  states 
that  such  return  shall  be  "audited  and  re- 
corded." Such  final  account  is  Intended  to 
be  subsequent  to  the  settlement  with  the 
ward,  not  preparatory  thereto.  The  six-years 
statute,  not  the  three-years  statute,  begins  to 
run  as  to  the  sureties  from  this  required 
final  return,  if  any  unpaid  balance  is  shown, 
as  the  six-years'  statute  also  runs  from  the 
final  return  of  the  administrator  or  executor, 
which  is  required  to  be  filed  at  the  end  of  two 
years  from  his  qualification  (Code,  f  1402), 
but  three  years  after  the  lapse  of  such  two 
years  is  not  a  har  to  an  action  against  the 
sureties  on  the  bond  if  the  final  account  is 
not  filed  at  the  end  of  two  years.  That  the 
three  years  runs  as  to  sureties  on  the  guard- 
ian bond  from  the  arrival  of  the  ward  at  age 
is  held  in  Kennedy  v.  Cromwell,  108  N.  C.  1, 
13  S.  B.  135  (paragraph  5  of  the  headnote). 
Upon  the  facts  agreed.  Judgment  should 
have  been  entered  in  favor  of  the  defendant 
sureties.    Reversed. 

WALKER,  J.  (concurring  in  result).  The 
conclusion  of  the  court  that  the  plaintiffs' 
cause  of  action  is  barred  by  the  statute  of 
limitations  is,  in  my  opinion,  correct,  but  I 
cannot  assent  to  the  proposition  that  the 
statute  begins  to  run  when  the  ward  becomes 
of  age  or  sui  Juris,  as  a  ruling  to  that  effect 
would  be  in  conflict  with  an  express  provi- 
sion of  the  law.  As  a  general  rule.  It  is 
true  that  the  statute  runs  from  the  time  that 
the  infant  attains  his  majority,  but  an  action 
or  proceeding  by  him  against  his  guardian 
for  an  account  and  settlement  of  the  trust 
has  been  made  an  exception  to  the  rule.  It 
is  provided,  by  section  1617  of  the  Code,  that 
every  guardian  shall,  within  12  months  from 
the  date  of  his  qualification  or  appointment, 
and  annually  thereafter,  so  long  as  any  of 
the  ward's  estate  remains  In  his  control,  file 
In  the  office  of  the  clerk  of  the  superior 
court  an  inventory  and  account,  under  oath, 
of  the  property  received  by  hlrrf  and  of  the 
Investments  made  by  him,  and  also  of  his  re- 
ceipts and  disbursements  for  the  past  year  In 
the  form  of  debit  and  credit;  and  if  he  fails 
to  render  an  account,  or  files  an  insufficient 
or  unsatisfactory  one,  he  may  be  compelled 
by  order  of  the  clerk  forthwith  to  file  a  full 
and  satisfactory  one;  and  by  section  1619  it 
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18  provided  that  tbe  guardian  may  be  required 
to  file  hlB  final  account  at  any  time  after  six 
months  **from  the  ward*s  coming  to  full  age 
or  the  cessation  of  the  guardianship,  but 
such  account  may  be  filed  voluntarily  at  any 
time."  It  thus  appears  that  by  statute  the 
guardian  is  allowed  six  months  after  the 
ward  is  of  full  age  within  which  to  account 
and  settle  with  him,  and  he  may  defer  the 
settlement  until  the  expiration  of  that  time 
if  he  chooses  to  do  so.  No  such  provision 
has  been  made  In  the  case  of  an  executor  or 
administrator,  who  Is  required  to  settle  his 
administration  at  the  end  of  two  years  after 
bis  qualification,  for  it  is  provided  as  to  him 
that  he  shall  file  his  final  account  for  settle- 
ment at  that  time  (Oode,  §  1402),  and  that  he 
"shall  not  hold  or  retain  in  his  hands  more 
of  the  deceased's  estate  than  amounts  to  his 
necessary  charges  and  disbursements  and 
such  debts  as  he  shall  legally  pay,  but  all 
such  estate,  so  remaining,  shall  Immediately 
after  the  expiration  of  two  years  be  divided 
and  delivered  or  paid  to  the  person*'  entitled 
thereto  in  law,  or,  in  the  case  of  an  executor, 
under  the  wUl  of  the  deceased  (Code,  {  148$. 

An  action  against  the  sureties  of  a  guard- 
ian must  be  brought  by  the  ward  within 
three  years  after  the  alleged  breach  of  the 
bond.  Code,  f  155,  subsec.  6.  This  does  not 
refer  necessarily  to  the  failure  of»the  guard- 
ian to  file  his  annual  account,  but  to  any 
breach  of  the  bond  for  which  the  ward,  or 
any  persiMi  suing  in  his  behalf,  may  recover 
damages.  In  our  case,  the  breach  alleged  is 
that  the  guardian,  after  the  wards  were  of 
age,  failed  to  account  and  to  settle  by  paying 
the  amount  due  from  him  to  each  of  them. 
This  Is  the  substantial  breach,  the  failure  to 
file  the  annual  account  being  only  a  technical 
breach,  for  which  the  damages  would  be  nom- 
inal, unless  a  substantial  injury  could  be 
shown.  The  cause  of  action,  or,  to  be  more 
accurate,  the  right  of  action  (McLendon  v. 
Gom'rs,  71  X.  G.  38),  accrued  when  the  guard- 
Ian  failed  to  account  and  settle  at  the  time 
fixed  by  law.  It  surely  was  not  Intended 
that  the  guardian  should  be  required  to  set- 
tle—that is,  to  pay  to  his  ward  the  amount 
due  by  him— until  he  has  filed  his  final  ae^ 
count,  provided  he  does  not  defer  the  filing  of 
the  account  beyond  the  time  prescribed  by 
the  statute.  The  Legislature,  for  some  good 
and  Bufllclent  reason,  perhaps  because  his 
trust,  unlike  that  of  an  administrator,  may 
continue  during  a  long  period  of  time,  has 
seen  fit  to  allow  a  guardian  six  months  after 
the  ward  has  arrived  at  full  age  to  put  him- 
self In  a  state  of  preparedness  for  a  settle- 
ment and  to  file  his  final  account.  Whatever 
may  have  been  the  reason  for  It,  we  find  it 
so  written  in  the  statute,  and  to  the  provision 
we  must  give  full  force  and  effect 

In  order  to  show  that  it  was  not  Intended 
there  should  be  a  settlement  until  the  time 
when  the  final  account  of  the  fiduciary  is  due, 
or,  in  other  wonls,  that  the  filing  of  the  ac- 
count should  precede  the  settlement,  we  need 


refer  only  to  several  sections  of  the  Code 
wherein  tha:  Intention  Is  manifested,  pre- 
mising that  in  this  respect  there  Is  no  differ- 
ence between  the  law  as  to  an  executor  or 
administrator  and  that  as  to  a  guardian. 
Section  1402  provides  that  an  executor  or  ad- 
ministrator "may  be  required  to  file  his  final 
account  for  settlement  at  any  time  after,  two 
years  from  his  qualification,"  and  no  execu- 
tor or  administrator  shall  retain  after  that 
time  any  of  the  deceased's  estate,  except  the 
amount  of  necessary  charges  and  disburses- 
ments  and  of  unpaid  debts*  (section  148S). 
Legatees  and  distributees  may  sue  to  recover 
their  legacies  and  distributive  shares  at  any 
time  after  the  lapse  of  two  years  from  the 
qualification  of  the  personal  representative, 
unless  he  shall  sooner  file  his  final  account 
for  settlement  (section  1510).  An  executor 
or  adoilnlstrator,  who  has  filed  his  final  ac- 
count for  settlement,  may  at  any  time  there- 
after petition  for  settlement  of  the  estate 
committed  to  his  charge  (section  1525).  Any 
guardian  who  wishes  to  resign  must  "exhibit 
his  final  account  for  settlement" .  (section 
1908).  These  provisions  of  the  statute  show 
conclusively  that  the  Legislature  intended  the 
final  account  always  to  precede  the  settle- 
ment How  can  the  ward  or  the  court  know 
what  is  due,  until  the  final  account  has  been 
filed?  As  the  guardian  cannot,  ther^ore^  be 
called  to  account  and  required  to  pay  over 
to  his  ward  what  is  due  from  him  to  the  lat- 
ter until  six  months  after  the  ward  has  reach- 
ed his  majority.  It  follows  that  no  action  can 
be  brought  against  him  for  that  purpose  un- 
til that  time  has  expired. 

In  Cooper  v.  Cherry,  53  N.  C.  823,  It  Is  said 
by  Pearson,  G.  J.,  for  the  court,  to  be  the  set- 
tled doctrine  "that  no  statute  of  limitations 
can  begin  to  run  and  become  a  bar  until  the 
cause  of  action  accrues,  for  the  plain  reason 
that  the  Legislature  cannot  be  supposed  to 
intend  to  require  a  creditor  to  do  an  Impossi- 
ble act  under  pain  of  having  his  right  of  ac- 
tion barred."  The  principle  thus  laid  down 
applies  as  well  to  an  action  by  a  ward  as  to 
one  by  a  distributee  or  next  of  kin.  The 
right  of  action,  therefore,  accrued  to  the 
wards.  In  this  case,  six  months  after  they  re- 
spectively became  of  age,  and  the  statute 
commenced  to  run  from  that  time,  and  not- 
from  the  time  they  reached  their  majority. 
It  may  make  no  practical,  difference  in  this 
case  which  time  is  fixed  for  the  starting  of 
the  statute,  as  much  more  than  3%  years 
elapsed  between  the  time  the  plaintiffs  arriv- 
ed at  full  age  and  the  commencement  of  tfafti 
action;  but  it  may  become  very  important 
hereafter  in  cases  in  which  time  will  be  ma- 
terial, and  it  is  well  that  the  time  from  which 
the  statute  runa— the  tennlnus  a  quo— should 
be  definitely  and  correctly  stated. 

The  case  of  Norman  v.  Walker,  101  N.  G. 
24,  7  &  Bb  468,  Is  not  hi  point  It  appeared 
in  that  case  that  more  than  3%  years  had 
elapsed  after  the  ward  became  of  age  and  be- 
fore the  suit  was  commenced,  and  the  ques- 
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tion  was  Bot  tberefwe  Involved.  Hie  same 
may  be  said  of  Kennedy  v.  Oornvrell^  108  K. 
C  1, 13  S.  £.  135.  The  Code  (section  155  [6]) 
provides  that  the  action  against  the  sureties 
of  a  guardian  on  his  official  bond  shall  be 
barred  within  three  years  after  the  breach 
thereof  alleged.  The  breach  in  this  case  is 
the  failure  to  account  and  settle  at  the  prop- 
er time.  I  do  not  see  why  the  |)rinclple  set- 
tled by  this  court,  that  the  filing  of  the  final 
account  terminates  the  trusts  does  not  apply. 
If  the  filing  of  the  final  account  terminates 
the  trust  and  sets  the  statute  in  motion,  the 
failure  to  file  it  at  the  time  when  it  is  due 
must  have  the  same  effect  Vaughan  v. 
Hines,  87  N.  0.  445;  Hodges  v.  Council,  86 
N.  C.  181;  Ivy  v.  Rogers,  16  N.  O.  68. 

D0U6UUS  and  GONNOB,  JJ.,  concur  in 
the  concurring  opinion. 

MONTGOMERY,  J.  (dissenting).  The  law 
in  force  up  to  the  time  of  the  adoption  of  the 
Code  of  Civil  Procedure— August,  18G&— in  re- 
spect to  the  right  of  sureties  on  guardian 
bonds  to  obstruct  a  recovery  against  them 
by  the  ward  after  a  lapse  of  a  statutory  time, 
was  in  these  words:  '*Any  orphan  or  ward, 
coming  to  full  age,  and  not  calling  on  his 
guardian  within  three  years  thereafter  for  a 
full  settiement  of  his  guardianship,  shall  be 
forever  barred  as  to  the  sureties  on  the  bond 
of  the  guardian,  from  all  recovery  thereon.'* 
(Chapter  65^  S  4,  Rev.  Ck)de  (Acts  1795,  c.  15). 
In  Johnson's  Ex'pb  v.  Taylor,  8  N.  C.  271, 
that  section  of  the  Revised  Code  was  con* 
stnied  to  require  more  than  a  men-  demand 
for  such  settiement  Hall,  J.,  who  wrote  the 
opinion,  said:  "I  think  it  is  incumbent  on  the 
infant,  after  arriving  at  full  age,  not  only  to 
call  for  a  full  settiement,  but  to  have  a  final 
adjustment  of  all  accounts,  matters,  and 
things  with  his  guardian  in  three  years,  and 
either  sue  for  any  balance  that  may  be  due 
him,  or  notify  the  sureties  to  the  guardian 
bond  of  the  true  situation  in  which  he  stands 
to  the  guardian."  The  period  prescribed  for 
the  commencement  of  a  suit  against  the  sure- 
ties on  bonds  of  guardians,  executors,  and 
administrators,  by  the  terms  of  the  Code  of 
dvU  Procedure,  S  34,  subd.  6  (now  subdivi- 
sion 6,  i  155,  Code),  is  in  these  words:  *'An 
action,  against  the  sureties  of  any  executor, 
administrator,  (collector)  or  guardian,  on  the 
official  bond  of  their  principal;  within  three 
years  after  the  breach  thereof  complained 
of."  There  is  no  similarity  in  the  language 
of  the  two  provisions  of  law  above  referred 
to,  and  the  section  of  the  Code  must  have 
been  intended  to  alter  the  statutory  period 
in  the  Revised  Code  as  to  the  commencement 
of  actions  against  the  sureties  on  the  bonds  of 
executors,  administrators,  and  guardians. 
But  what  change  was  intended  is  not  very 
clearly  stated  to  our  minds..  The  section  of 
the  Revised  Oode  was  perfectiy  clear.  The 
three-years  statute  of  limitations  in  all  cases 
of  breach  of  the  bond  began  to  run  against 


the  ward,  from  the  day  he  became  21  yearr 
of  age,  as  to  the  sureties.  But  what  is  meant 
by  the  words  "within  three  years  after  the 
breach  thereof  complained  of  in  the  Code 
section  is  not  very  clear  to  me,  and  I  can  find 
no  decisions  precisely  on  that  point 

Oniere  are  diificulties  connected  with  this 
subject  The  provisions  of  the  bond  of  a 
guardian,  as  they  are  required  to  be  by  sec- 
tion 1574  of  the  Code,  are  stated  in  terms 
most  general.  It  is  required  that  the  bond 
must  be  conditioned  tiiat  such  guardian 
''shall  faithfully  execute  the  trust  reposed  in 
him  as  such,  and  obey  all  lawful  orders  of 
the  clerk  or  judge  touching  the  guardianship 
of  the  estate  committed  to  him."  Breaches 
of  such  a  bond  may  be  stated,  as,  first,  a 
failure  to  preserve  and  manage  the  ward's 
property,  including  not  only  that  which  he 
has  received  into  his  possession,  but  also  that 
which  he  ought  to  have  received;  second, 
failure  to  properly  care  for  and  support  the 
ward;  third,  to  render  an  account  of  the  bal- 
ance to  the  proper  court  when  required  to  do 
BO,  and  to  the  ward  when  of  age;  and,  fotnrth, 
to  pay  that  balance  to  the  ward  when  it  is 
demanded  by  him.  As  to  any  breach  of  the 
bond  which  may  occur  during  the  minority 
of  the  ward,  and  which  breach  may  be  al- 
leged in  a  suit  by  a  ward  against  his  guard- 
ian after  he  becomes  of  age,  for  a  settie- 
ment of  a  balance  due  to  him,  as  a  breach 
complained  of,  the  rule  laid  down  in  the 
Code  is  clear;  as,  for  example,  if  the  allega- 
tion should  be  that  an  annual  return  by  the 
guardian  was  false,  or  that  the  guardian  had 
failed  to  collect  money  or  to  get  poeseseion 
of  property  belonging  to  the  ward,  and  which 
he  could  have  cc^lected  or  gotten  possession 
of,  then,  if  the  ward  did  not  commence  his 
suit  against  the  sureties  on  the  bond  within 
three  years  after  he  became  of'  age,  a  plea 
of  the  statute  of  limitations  set  up  by  the 
sureties  would  be  good;  or,  if  there  had  been 
a  final  account  filed  by  the  guardian  showing 
a  balance  due  to  the  ward,  and  the  ward  had 
demanded  the  payment  of  that  balance  when 
he  became  of  age,  and  the  guardian  had  re- 
fused to  pay  it,  then  there  would  have  been 
a  breach  of  the  bond,  and  the  ward  be  com- 
pelled to  commence  his  action  against  the 
sureties  on  his  bond  within  three  yearis  from 
the  refusal,  or  the  sureties  might  obstruct 
the  recovery  by  pleading  the  three-years  stat- 
ute of  limitations.  But  in  the  latter  case  the 
law  now  in  force  (subdivision  6,  S  155,  Code) 
does  not  require  that  the  ward  shall  com- 
mence his  action  within  three  years  after  his 
arrival  at  full  age,  but  only  within  three 
years  after  the  breach  complained  of.  Sup- 
pose, then,  that  there  had  been  no  breach  of 
the  bond  by  the  guardian  during  the  minor- 
ity of  the  ward,  and  that  a  final  account  had 
been  filed  which  was  true  and  satisfactory 
to  the  ward,  and  he  should  delay  for  a  longer 
period  than  three  years  after  the  filing  ot  the 
final  account  before  demand  of  payment  for 
the  amount  as  due  by  the  final  account  and 
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refusal  to  pay  the  same,  the  refusal  to  pay 
would  then  be  the  breach  of  the  bond,  and 
from  that  time  the  ward  could  bring  his  ac- 
tion within  the  next  three  years  against  the 
sureties,  and  they  could  not  plead  the  stat- 
ute of  three  years.  The  six-years  statute, 
however,  from  the  filing  of  the  final  account 
by  the  guardian,  would  obstruct  a  recovery 
by  the  ward,  for  the  reason  that  it  would 
protect  the  guardian,  himself,  when  sued  on 
his  official  bond  (section  154,  subd.  2,  Code), 
and  the  court  would  not  permit  a  surety  on 
the  bond  to  be  bound  after  the  principal  on 
the  bond  was  released  by  law.  Of  course, 
a  guardian  who  has  returned  no  final  ac- 
oount,  or  who  had  returned  one  with  an  ad- 
mitted balance  against  himself  in  favor  of 
the  ward,  would  not  be  allowed  to  plead  the 
statute  of  limitations,  and  certainly  he  would 
not  be  allowed  to  hold  In  his  hands  a  fund 
which  he  had  admitted  was  due  to  his  ward, 
because  of  a  lapse  of  time;  but  the  suit 
would  have  to  be  brought  against  him  not 
on  his  bond,  but  as  trustee.  Woody  v. 
Brooks,  102  N.  C.  334.  9  S.  E.  2&4.  In  the 
case  before  us  the  guardian  never  made  any 
return  to  the  court  during  the  minority  of 
the  plaintiffs— the  wards.  More  than  3  years 
bad  elapsed  after  the  youngest  one  of  them 
had  arrived  at  21  years  of  age.  Seven  years 
after  that  time  the  defendant  guardian  made 
a  report,  In  the  nature  of  a  final  account,  to 
the  superior  court,  in  which  there  was  an 
amount  admitted  to  be  due  to  the  plaintiffs. 
They  at  once  brought  this  action  against  the 
defendants,  the  guardian,  and  the  sureties 
on  his  bond.  His  refusal  to  pay  it,  or  not 
paying  it  when  the  report  was  file^  was  a 
breach  of  the  bond;  and  while  in  the  com- 
plaint the  failure  to  make  annual  returns 
was  stated,  yet  nowhere  was  it  alleged  that 
they  were  the  breaches  of  the  bond  com- 
plained of.  On  the  other  hand,  the  plaintiffs 
accepted  the  final  returns  as  true,  and 
brought  an  action  to  recover  the  amount 
therein  stated,  and  that  was  the  breach  com- 
plained of.  It  may  be  said  that  this  view  of 
the  law,  instead  of  lightening  the  burdens  of 
securities  and  freeing  them  from  stale  de- 
mands, has  the  opposite  tendency  and  effect; 
but  it  is  to  be  said  that  this  court  cannot 
make  the  laws.  Its  duty  is  to  construe  them 
when  its  judgment  is  asked. 
I  think  there  is  no  error. 


ass  N.  C.  419) 

LANCB  V.  BUTLBa 

(Supreme  Court  of  North  Carolina.    Feb.  Term, 
1904.) 

CONOmONAL  SALES— AGENCY— PABTNEBSHIP^ 
MOBTGAGINO  FIRM  PROPERTY  —  VALIOrTT  OF 
MORTGAGE  —  CONVERSION  —  CONFUSION  OF 
Q90  OS— TRIAL— ISSUES. 

1.  A  contract  whereby  the  owner  of  goods  de- 
livered them  to  another,  the  owner  retaining  ti- 
tle, and  the  one  receiving  the  goods  agreeing  to 
lell  them  and  pay  to  the  owner  a  specified  por- 
tion of  the  price  for  which  they  were  sold,  creat- 


ed a  mere  agency,  and  was  not  a  conditional 
sale  within  Code,  S  1275,  reqairing  all  condition- 
al sales  to  be  reduced  to  writing  and  registered. 

2.  The  proceeds  of  sales  made  by  an  agent  are 
a  trust  fund  in  the  hands  of  the  agent,  except 
as  to  his  commissions  for  selling. 

3.  An  agreement  whereby  one  is  to  receive 
part  of  the  profits  of  an  enterprise,  as  a  means 
only  of  ascertaining  his  compensation,  does  not 
create  a  partnership. 

4.  A  partner  has  no  authority,  without  the 
consent  of  the  other  partners,  to  mortgage  firm 
property  for  his  own  debt,  irrespective  of  wheth- 
er the  mortgagee  knew  that  the  assets  were  part- 
nership property. 

5.  Where  one  not  the  owner  of  goods  gavo  a 
mortgage  thereon,  and  the  true  owner  sued  in 
conversion  the  mortgagee,  who  had  sold  the 
goods  under  the  mortgage,  a  reqnest  for  an  issue 
as  to  whether  the  plaintiff  was  damaged  by  the 
sale,  and,  if  so,  how  much,  was  proper. 

6.  Code,  S  530,  provides  that  the  amount  of 
any  judgment  shall  bear  interest  until  paid. 
Held,  that  where  one  not  the  owner  of  goods 
mortgaged  them,  and  the  true  owner  sued  the 
mortgagee  in  conversion,  and  the  issue  was  sub- 
mitted as  to  whether  plaintiff  was  damaged  by 
the  sale  under  the  mortgage,  and,  if  so,  how 
much,  the  jury  in  their  discretion  might  have  al- 
lowed interest  from  the  date  of  the  conversion. 

7.  Where  one  not  the  owner  of  goods  mort- 
gaged them,  and  the  true  owner  sued  the  mort- 
gagee in  conversion,  and  the  issue  submitted 
was,  "What  was  the  value  of  the  goods  sold 
under  the  mortgage?"  to  which  the  jury  re- 
sponded, "$300,*^  it  was  error  to  allow  interest 
except  from  the  date  of  the  judgment;  Code,  f 
530,  providing  that  the  amount  of  any  judgment 
shall  bear  interest  until  paid. 

8.  Such  error  In  the  judgment  did  not  call 
for  a  reversal,  but  the  judgment  would  be  re- 
formed so  as  to  call  for  interest  only  from  date 
of  the  judgment 

0.  Where  one  who  was  an  agent  for  another 
for  the  sale  of  goods  mixed  such  goods  with  his 
own  stock  of  goods,  the  title  of  his  principal 
attached  to  the  whole  stock  until  the  value  of 
his  goods  were  returned  to  him  or  properly  ac- 
counted for. 

10.  Where  one  who  was  agent  for  the  sale  of 
goods  for  another  allowed  them  to  be  mixed  with 
nis  stock  of  goods,  and  then  gave  a  mortgage  on 
the  entire  stock,  the  mortgagee  obtained  no  bet- 
ter title  than  the  mortgagor  had. 

11.  A  contention  that  the  court  erred  In  giving 
undue  prominence  to  the  testimony  of  one  par- 
ticular witness  was  without  merit,  where  his 
name  was  mentioned  in  the  charge  but  once, 
and  that  on  an  issue  which  was  answered  as  a 
proposition  of  law  under  an  instruction  of  the 
court 

Appeal  from  Superior  Court,  Buncombe 
County;  E.  B.  Jones,  Judge. 

Action  by  P.  A.  Lance  against  Washington 
Butler.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

The  plaintiff  entered  into  the  following 
contract  with  Hunter  &  Lance: 

"North  Carolina— Buncombe  County. 

"This  instrument  of  writing,  witnesseth, 
that  I  have  this  day  and  with  these  presents 
do  hereby  consign  to  Z.  T.  Hunter  and  M.  B. 
Lance,  partners  trading  and  doing  business 
at  Mills  river,  North  Carolina,  in  Hender- 
son County,  under  the  firm  name  and  style 
of  Hunter  &  Lance,  a  certain  stock  of  goods, 
wares,  merchandise,  books,  accounts,  choses 
in  action  and  effects,  together  with  the  fix- 

Y  S.  S«6  Partnership,  vol.  S8,  Cent  Dig.  f  9. 
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tures,  Including  safe,  show  oases,  scales, 
spool-cotton  cabinets,  etc.,  now  In  the  store 
formerly  occupied  by  T.  G.  Hunter  &  Ck>., 
at  Arden,  Buncombe  County,  N.  C,  and  also 
one  two  horse  wagon  now  in  the  blacksmith 
shop  of  Clayton  &  Reagan,  at  Arden,  N.  C, 
being  all  the  property  this  day  conveyed  to 
me  by  Frank  Cart^,  trustee. 

"This  consignment  Is  made  upon  the  fol-' 
lowing  terms  and  conditions,  to- wit:  The 
said  Hunter  &  Lance  are  to  sell  the  goods 
in  the  course  of  their  business  for  cash,  at 
figures  not  less  than  the  cost  of  the  same 
to  me,  to- wit:  One  thousand  and  sixty-two 
and  52-100  dollars^  the  proceeds  as  they  arise 
from  the  sale  of  said  goods  to  be  paid  to  me 
or  my  order,  until  the  said  cost,  to-wit, 
(1062.52  Is  fully  paid  and  discharged.  The 
balance  of  the  proceeds  arising  from  the 
sale  of  said  goods,  if  any  there  shall  be,  to 
be  paid  as  follows:  Que  half  to  me  and  one 
half  to  be  retained  by  said  Hunter  &,  Lance 
as  their  compensation  for  selling  and  dispos- 
ing of  the  same. 

*'The  title  to  said  goods  hereby  consigned 
is  to  remain  in  me,  and  said  goods  shall  be 
kept  separate  from  the  general  stock  of  said 
Hunter  &  Lance,  so  that  they  may  at  any 
and  all  times  be  fully  identified  as  the  goods 
hereby  consigned. 

"Interlineation  In  the  27th  line  of  the  first 
page  of  this  Instrument  made  before  sign- 
ing. 

"Witness  my  hand  and  [seal],  this  Decem- 
ber 17,  1892.  F.  A.  Lance.    [Seal.] 

"Witness:  Frank  Carter.  ' 

''We  hereby  agree  to  receive,  hold  and  dis- 
pose of  the  property  consigned  to  us  by  the 
foregoing  instrument,  upon  the  conditions 
and  for  the  purposes  therein  set  forth, 

"Hunter  &  Lance. 

-Witness:   Frank  Carter." 

Subsequently  Hunter  &  Lance  removed  the 
goods  to  Greenville,  S.  C,  where  Z.  T.  Hun- 
ter executed  a  chattel  mortgage  to  secure  his 
individual  indebtedness  to  the  defendant  un- 
der which  they  were  sold,  the  plaintiff  being 
present  and  forbidding  the  sale.  This  ac- 
tion is  to  recover  damages  for  the  conver- 
sion. 

Jones  &  Jones,  for  appellant  .Zebulon 
Weaver,  for  appellee. 

CLABK,  C-  J.  The  real  controversy  bs 
opoti  the  second  exception,  that  the  contract 
above  set  out,  by  which  the  plaintiff  con- 
signed the  stock  of  goods,  etc.,  to  Hunter  & 
r.ance,  was  a  conditional  sale,  and  therefore 
invalid  as  to  the  defendant,  under  Code,  § 
1275,  because  not  registered.  In  a  condi- 
tional sale  the  transfer  of  title  to  purchaser, 
or  retention  of  it  by  him,  depends  upon  the 
performance  of  some  condition.  6  Am.  & 
Kng.  Enc.  (2d  Ed.)  437.  Here  the  tltie  to 
the  goods  was  not  passed  to  Hunter  & 
fiance,  but  they  were  merely  agents  to  sell 
the  goods,   remitting  proceeds  to  plaintiff. 


They  were  to  ke^  tfte  goods  separate  and 
apart,  so  as  to  be  identified,  and  the  title 
was  to  remain  in  tbe  plaintiff.  After  remit- 
ting $1,062.52  of  the  proceeds,  as  received,  to 
plaintiff,  half  of  the  balance  of  the  proceeds 
were  to  be  retained  by  Hunter  &  Lance  as 
their  compensation  for  selling  and  disposing 
of  the  goods.  This  was  a  mere  agency,  not 
a  conditional  sale,  and  registration  of  the 
instrument  was  not  necessary.  In  Empire 
Drill  Co.  V.  Allison,  94  N.  C.  548,  an  agree- 
ment was  held  an  agency  to  sell,  though  less 
clearly  so  than  In  this  case,  and  though  it 
was  expressly  styled  therein  a  "conditional 
sale."  It  is  clear,  in  this  case,  that  the 
goods  were  not  sold  to  Hunter  &  Lance,  but 
they  were  to  sell  them  to  the  public  as 
agents  for  the  plaintiff,  and,  after  collecting 
and  sending  the  plaintiff,  out  of  sales,  the 
amount  he  had  paid  for  the  goods  ($1,062.52). 
one-half  of  the  balance  of  sales  were  to  be 
retained  by  the  agents  as  their  compensation 
for  selling.  The  proceeds  of  sales  were  a 
trust  fund  in  the  hands  of  Hunter  &  Lance, 
except  as  to  the  commissions  for  selling. 
Brewery  Co.  v.  Merritt  (Mich.)  46  N.  W.  379, 
0  L.  R.  A.  270;  6  Am.  &  Eng.  (2d  Ed.)  450. 

In  Kootz  V.  Tuvlan,  118  N.  C.  303,  24  S. 
B.  776,  It  is  held  that  while  an  agreement 
to  share  profits,  as  such,  is  one  of  the  tests 
of  a  partnership,  an  agreement  to  receive 
part  of  the  profits  for  his  services  and  atten- 
tion, as  a  means  only  of  ascertaining  the 
compensation,  does  not  create  a  partnership; 
citing  to  that  effect  Mauney  V.  Coit,  86  N.  O. 
463;  Fertilizer  Co.  v.  Reams.  106  N.  C.  296, 
11  S.  B.  467.  But  even  if  this  had  been  a 
partnership  between  the  plaintiff  and  Hun- 
ter &  Lance,  Hunter  had  no  power,  without 
tlie  consent  of  the  other  partners,  to  mortgage 
the  firm  property  for  his  own  debt  (Hartness 
V.  Wallace,  106  N.  C.  427,  11  S.  B.  259),  and 
it  can  make  no  difference  whether  the  mort- 
gagee knew  that  it  was  partnership  assets 
or  not  (Rogers  v.  Batchelor,  12  Pet  229, 
9  L.  Ed.  1063,  and  citations  of  that  case  col- 
lected in  3  Rose's  Notes,  728,  729). 

The  defendant  properly  asked  that  the 
third  issue  should  be,  "Was  the  plaintiff 
damaged  by  said  sale;  if  so,  how  much?" 
Had  it  been  submitted  in  that  form,  the  jury. 
In  their  discretion,  could  have  allowed  In- 
terest from  the  date  of  the  conversion. 
Stephens  v.  Koonce,  103  N.  C. '266,  9  S.  B. 
315.  In  the  form  actually  submitted,  **What 
was  the  value  of  the  goods  sold  by  the  de- 
fendant under  his  mortgage?"  the  jury  re- 
sponded, *'$300."  Upon  this  it  was  error  to 
allow  interest,  except  frpm  the  date  of  the 
judgment.  Code,  §  530.  Besides,  the  date 
of  the  conversion,  "6  February  1895,"  as  stat- 
ed in  the  judgment,  is  not  found  by  the  ver- 
dict. This  error,  however,  does  not  call 
for  a  new  trial,  but  the  judgment  will  be 
reformed  so  that  the  $300  shall  bear  interest 
only  from  the  date  of  the  Judgment.  The 
error  in  the  form  of  the  Issue  not  having 
been  prejudicial  to  the  defendant  his  excep- 
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tlon  cannot  be  sustained.  It  Is  not  merely 
error,  but  error  In  a  material  matter,  and 
shown  to  be  prejudicial  to  the  appellant, 
which  can  Justify  the  order  for  a  new  trial. 

The  defendant  further  insists  that  as  the 
goods  were  not  kept  separate,  but  were  mix- 
ed by  Hunter  &  Lance  with  their  own,  the 
plaintiff  cannot  recover.  But,  as  is  said  In 
Wells  V.  Batts,  112  N.  C.  291,  17  S.  B.  419, 
34  Am.  St  Bep.  506,  "the  party  who  occa- 
sions, or  through  whose  fault  or  neglect  oc- 
curs, the  wrongful  mixture,  must  bear  the 
whole  loss.'*  By  the  mixing,  the  title  of  the 
plaintifiF  attached  to  the  whole  of  the  stock 
of  Hunter  &  Lance  until  the  value  of  the 
plalntilTs  goods  was  returned  to  him  or 
properly  accounted  for,  and  the  defendant 
by  his  chattel  mortgage  could  obtain  no  bet- 
ter title  than  his  mortgagor  possessed. 

It  is  further  contended  that  the  court  erred 
in  unduly  stressing  the  testimony  of  one  par- 
ticular witness,  but  the  witness*  name  is 
mentioned  in  the  charge  but  once,  and  that 
upon  the  first  issue,  **Were  the  goods  con- 
signed to  Hunter  &  Lance?"  and  that  issue, 
the  defendant  admits,  should  be  and  was  an- 
swei^  as  a  proposition  of  law  under  the 
InGrtruction  of  the  court  upon  its  construc- 
tion of  the  written  agreement 

The  exceptions  in  the  record,  other  than 
those  above  stated,  are  not  set  out  in  the 
brief  (State  ▼.  Beglster,  138  N.  G.  751,  46 
S.  B.  21),  and  are  without  merit  The  judg- 
ment will  be  modified  by  allowing  interest 
only  from  the  trial. 

Modified  and  affirmed. 


(185  N.  C.  431) 

COGDBLL  et  ux.  v.  WBSTEBN  UNION 

TELBGBAPH  CX). 

(Supreme  Ck>art  of 'North  Carolina.     May  17» 

1904.) 

TSLBGBAPHS— STATUS  OF  COMPANY— OBLIGA- 
TIONS AS  COMUON  CABBIEB*-FAILnBE  TO  DE- 
LIVBB  MES8AOB-*NEGLlGBNCE— INABILITT  TO 
FIND  SENDEE— NOTIFICATION  TO  8ENDEB— 
PBESUMFTIONS— DEFENSES— MISSPELLING  OF 
SENDEE'S  NAME— DUTY  TO  MAKE  INQtaBY— 
IDEM  S0NAN8— QUESTION  FOB  JUBY— CON- 
TBIBUTOBY  NEGLIGENCE— APPLICATION  OF 
DOCTBINE— APPEAL— HABMLESS  EBBOB. 

l.,A  telegraph  company  is  in  the  nature  of  a 
common  carrier,  and,  subject  to  reasonable  reg- 
uiations,  is  required  to  receive  and  promptly 
transmit  and  deliver  all  messages  tendered  in 
eood  faith. 

2.  While  a  telesraph  company  may  require 
prepayment,  yet,  if  it  accepts  a  message  without 
such  requirement  it  is  held  to  the  same  degree 
of  care  and  diligence  as  if  the  proper  charges 
had  been  prepaid. 

3.  If,  for  any  reason,  a  telegraph  company 
cannot  deliver  a  message,  it  is  Its  duty  to  so 
inform  the  sender,  stating  the  reason  therefor, 
■o  that  the  soider  may  supply  the  deficiency, 
whether  it  be  in  the  address  or  additional  cost 
of  delivery;  and  the  failure  to  s6  notify  the 
sender  of  nondelivery  is  of  itself  evidence  of 
negligence.' 

:  4.  Proof,  or  admission,  that  a  tele^ph  epm- 
pa^ny  received  a  message  for  transmission,  and 
failed  to  deliver  it  to  the  sendee  within  a  rea- 
sonable time,  makes  a  pdma  facie  case  of  neg- 


ligence, and  imposes  on  the  compan/  the  bur- 
den of  alleging  and  proving  sucn  facts  as  it 
may  rely  on  in  excuse,  so  that  the  plaintiff  need 
not  affirmatively  prove  the  negligence ;  i.  e.,  that 
the  company  might  have  found  the  sendee  by 
proper  diligence. 

5.  Where  a  fact  admitted  or  proved  raises  a 
legal  presumption  of  negligence  which  is  not 
rebutted,  any  error  in  the  admission  of  evi- 
dence tendine:  to  prove  negligence  is  harmless. 

6.  A  mistake  in  the  spelling  of  the  name  of 
the  sendee  of  a  telegram  does  not  relieve  the 
telegraph  company  from  the  burden  of  showing 
that  it  could  not  have  delivered  the  message 
with  the  exercise  of  reasonable  diligence;  but, 
if  it  could  not  have  so  delivered  it  on  account 
of  the  misspelling,  it  devolved  upon  it  to  set 
up  that  fact  in  defense. 

7.  In  order  to  impose  on  a  telegraph  company 
the  duty  of  finding  the  sendee  of  a  telegram, 
whose  name  is  misspelled,  it  Is  not  necessary 
that  the  similarity  between  the  name  as  given 
and  the  correct  name  be  sufficient  to  absolutely 
fix  the  identity  of  the  sendee,  but  it  must  be 
such  as  to  enable  the  company*s  employ^  at  the 
terminal  office  to  find  the  sendee  with  reason- 
able search  and  inquiry. 

8.  Where  the  name  of  the  sendee  of  a  tele- 
cram  was  written  *'Oodgell,'*  instead  of  **Gog- 
dell,"  as  it  should  have  been,  the  question  wheth- 
er the  similarity  in  the  names  was  such  as  to 
suggest  to  the  company's  employes  at  the  ter- 
minal office  the  identity  of  the  sendee  was  prop- 
erly submitted  to  the  jury. 

9.  In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  properly  deliver  a 
message,  a  defense  on  the  ground  that  the  name 
of  the  sendee  was  misspelled  by  the  sender  does 
not  raise  the  issue  of  contributory  negligence, 
for  the  sender's  negligence  Is  antecedent  to,  and 
not  concurrent  with,  the  negligence  of  the  tele- 
graph company  in  failing  to  make  proper  in- 

auiry  as  to  the  identity  of  the  sendee;  or,  if 
tiere  is  no  such  similarity  between  the  name  as 
given  by  the  sender  and  the  correct  name  of  the 
sendee  as  to  enable  the  company  to  identify  the 
sendee  by  the  exercise  of  reasonable  diligence, 
there  is  no  negligence  on  the  part  of  the  com- 
pany, and  consequently  no  room  for  the  applica- 
tion of  the  doctrine  of  contributory  negligence. 

Appeal  from  Superior  Court,  Mecklenburg 
CJounty;  Neal,  Judge. 

Action  by  G.  M.  Cogdell  and  wife  against 
the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    AfiQrmed. 

Jones  &  Tlllett  and  F.  H.  Busbee  &  Son, 
for  appellant  Maxwell  &  Keerans,  .for  ap- 
pellee. 

DOUGLAS,  J.  This  is  an  action  brought 
by  the  feme  plaintifiF  to  recover  damages  for 
mental  anguiah  alleged  to  have  been  suiler- 
ed  by  her  on  account  of  her  failure  to  at- 
tend her  father's  funeral,  which  she  would 
liave  attended  but  for  the  negligence  of  the 
defendant  in  failing  to  deliver  a  telegram 
informing  her  of  her  father's  death.  Tbe 
telegram  was  as  follows:  "Mount  Olive,  N. 
C,  Nov.  8,  1902.  Mrs.  Frank  Codgell,  Char- 
lotte, N.  C.  Tour  father  died  suddenly  this 
morning.  W.  F.  Martin."  It  is  admitted  in 
the  complaint  that  the  name  of  the  sendee 
in  the  message  was  misspelled  '^Codgell,'* 
instead  of  *'Cogdell,"  as  it  should  liave  been. 
The  mistake  was  caused  by  transposing  the 
two  letters  '^g**  and  "d." 

The  assignments  of  error  lacludo  S9  et- 
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ceiitHrns.  Thirty-two  of  tltese,  referring  to 
the  admissibility  of  erideiice,  become  prac- 
tically immaterial  in  the  view  we  take  of 
the  case.  The  exceptions  to  the  refusal  of 
prayers  and  to  the  instructions  as  given, 
aside  from  the  nsna]  defensive  prayers  for 
nonsuit  and  direction  of  the  verdict,  are  sub- 
stantially included,  in  principle  at  least,  in 
the  following  prayer:  **That  the  defendant 
company,  having  received  a  telegram  for 
transmission  addressed  to  Mrs.  Frank  Ck>d* 
gell,  was  under  no  obligations  to  find,  or  at- 
tempt to  find,  the  feme  plaintiff  and  deliver 
the  message  to  her,  and  the  Jury  are  there- 
fore instructed  to  answer  the  first  issue 
'No/"  The  record  states  that  the  defend- 
ant introduced  no  testimony. 

In  discussing  the  points  Involved  in.  this 
case  we  will  not  attempt  to  follow  the  order 
of  the  exceptions,  but  will  state  the  general 
principles  as  they  suggest  themselves.  It  is 
well  settled  that  a  telegraph  company  is  in 
the  nature  of  a  common  carrier,  and,  subject 
to  reasonable  regulations,  is  required  to  re* 
oeire  and  promptly  transmit  and  deliver  all 
messages  tendered  in  good  faith.  It  may 
require  prepayment,  but,  if  it  accepts  a  mes- 
sage without  such  requirement  it  is  held  to 
the  same  degree  of  care  and  diligence  as  if 
the  proper  charges  had  been  prepaid.  If  for 
any  reason  it  cannot  deliver  the  message,  it 
becomes  its  duty  to  so  inform  the  sender, 
stating  the  reason  therefor*  so  that  the  send- 
er may  iiave  the  opportunity  of  supplying 
the  deficiency,  whether  it  be  in  the  address 
or  additional  cost  of  delivery.  The  failure 
to  notify  the  sender  of  such  nondelivery  is 
of  itself  evidence 'of  negligence.  Proof  or 
admission  that  the  company  received  a  mes- 
sage for  transmission  and  failed  to  deliver 
It  to  the  sendee  within  a  reasonable  time 
raises  a  prima  facie  case  of  negligence,  and 
imposes /upon  the  defendant  the  burden  of 
alleging  and  proving  such  facts  as  it  may 
rely  on  in  excuse.  In  the  case  at  bar  it 
clearly  appears  that  a  message  was  receiv- 
ed by  the  defendant;  which  was  Intended 
for  the  plalntur,  although  her  name  was  mis- 
spelled by  the  transposition  of  two  letters. 
The  defendant  did  not  prove,  or  even  allege, 
any  effort  whatever  to  deliver  the  message. 
There  is  no  evidence  that  it  was  sent  to 
Charlotte,  nor  was  any  notice  given  to  the 
sender  of  its  nondelivery  until  eight  or  ten 
days  after  it  was  received  for  transmission. 
Apparently  not  even  then  would  such  notice 
have  been  given  had  not  the  sender  called 
at  the  office  and  inquired  what  had  become 
of  the  message.  We  think  the  defendant 
must  lie  under  the  burden  which  it  made 
no  attempt  to  lift  or  shift  Under  these  cir- 
cumstances the  plaintiff  was  not  required  to 
prove  affirmatively  the  negligence  of  the  de- 
fendant or,  what  is  equivalent  thereto,  that 
the  defendant  might  have  found  the  sendee 
by  proper  diligence.  It  follows  that  what- 
ever error  there  may  have  been  in  the  ad- 
mission of  evidence  tending  to  prove  that 


fact  was  immaterial  and  harmless  in  view 
of  the  legal  presumption  to  the  same  effect 
If  any  evidence  bad  been  Introduced  by  the 
defendant  to  rebut  the  presumption  so  as  to 
raise  a  question  as  to  the  relative  weight  of 
the  evidence,  the  case  would  be  different. 

The  above  principles  are  too  well  settled 
by  the  decisions  of  this  court  to  require  any 
citations  from  other  jurisdictions.  The  pre- 
sumption of  negligence  from  the  acceptance 
and  nondelivery  of  a  telegram  is  held  in  the 
following  cases:  Sberrill  v.  Telegraph  Co., 
116  N.  O.  655,  21  S.  £.  429;  Hendricks  v. 
Tel.  Co.,  126  N.  C.  304,  85  S.  B.  643,  78  Am. 
St  Bep.  658;  Landie  v.  Tel.  Co.,  126  N.  C. 
431,  85  8.  m  810,  78  Am.  St  Bep.  668;  Ros- 
ser  V.  Tel.  Co.,  130  N.  O.  251,  41  S.  B.  37S; 
Hunter  v.  Tel.  Co.,  130  N.  C.  602,  41  S.  B. 
796.  In  Sherriirs  Case  this  court  says, 
through  Clarke,  J.,  on  page  656,  116  N.  C, 
page  429,  21  S.  B.:  <*The  plaintiff  having 
shown  the  delivery  of  the  message  to  the 
defendant  with  the  charges  prepaid  (and  it 
would  have  been  the  same  If  the  defendant 
had  accepted  the  message  with  charges  to 
be  collected),  and  the  failure  to  deliver  the 
message,  a  prima  facie  case  was  made  oiot, 
and  the  burden  rested  on  the  defendant  to 
show  matter  to  'excuse  its  failure."  In  Hen- 
dricks' Case  this  court  says,  on  page  809, 
126  N.  C,  page  545,  85  8.  B.,  78  Axh.  St 
RepL  658:  **It  Is  well  settled  that  where  a 
telegraph  company  receives  a  message  for 
delivery,  and  falls  to  deliver  it  with  reason- 
able diligence,  it  becomes  prima  fade  liable, 
and  that  the  burden  rests  upon  It  of  alleging 
and  proving  such  facts  as  it  relies  upon  to 
excuse  its  failure."  The  same  language  is 
quoted  with  approval  in  Landie  v.  Telegraph 
Co.,  126  N.  C.  431,  486,  85  S.  B.  810,  78  Am. 
St  Bep.  668.  In  Bosser*s  Case  the  court 
below  charged  the  Jury  as  follows:  *'If  you 
find  from  the  evidence  that  the  message  Ivas 
delivered  to  the  defendant  with  the  charges 
prepaid,  and  you  further  find  from  the  evi- 
dence that  the  defendant  failed  to  deliver 
the  message,  a  prima  facie  case  is  made  out 
and  the  burden  would  then  rest  on  the  de- 
fendant to  show  matter  to  excuse  Its  fail- 
ure.'' In  apiHTOving  this  instruction  this 
court  through  Cook,  J.,  says  on  page  256, 
130  N.  C.,  page  379,  41  S.  B.:  '"The  message 
having  been  shown  by  the  testimony,  and 
also  admitted  in  the  answer,  to  have  been 
received  by  defendant  and  the  charges  pre- 
paid, it  then  became  its  duty  to  deliver  it 
to  the  addressee  at  the  point  to  which  it 
was  addressed.  If,  however,  that  could  not 
be  done,  then  it  was  incumbent  upon  defend- 
ant to  show  that  it  had  performed  its  part 
of  the  contract  in  exercising  due  diligence 
in  endeavoring  to  do  so.  •  •  •  All  of  the 
facts  relating  to  the  transmission  of  the  mes- 
sage were  within  the  possession  of  the  de- 
fendant and  it  did  not  choose  to  disclose 
them  to  the  court  and  Jury.  From  the  very 
nature  of  telegraphy,  neither  the  sender  nor 
sendee  could  personally  know  what  became 
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of  the  message  or  wby  it  was  not  received 
at  its  destination,  or,  if  received,  whj  not 
delivered." 

That  a  telegraph  company  is  in  the  nature 
of  a  common  carrier,  owing  certain  duties 
to  the  public  irrespective  of  a  personal  con- 
tract, is  held  in  Casbion  v.  Telegraph  Co., 
124  N.  a  459,  32  S.  B.  746,  46  L.  R.  A.  IGO, 
and  Landle  v.  Telegraph  Co.,  124  N.  C.  528, 
32  S.  E.  886.  In  the  former  case  this  court 
says,  on  page  466,  124  N.  C,  page  747,  32  S. 
E.,  46  L.  R.  A.  160:  ''One  other  principle 
must  he  kept  in  view:  A  telegraph  company 
is  in  the  nature  of  a  common  carrier.  Claim- 
ing and  exercising  the  right  of  condemnation, 
which  can  be  done  only  for  a  public  purpose, 
it  is  thereby  affected  with  a  public  use.  It 
owes  certain  duties  to  the  public  which  are 
not  dependent  upon  a  personal  contract,  but 
which  are  imposed  by  operation  of  law.  A 
simple  contract  is  an  agreement  between  two 
parties— a  drawing  together  of  two  minds  to 
a  common  intent— and  must  be  voluntary  as 
well  as  mutual.  Whenever  a  man,  at  a  prop- 
er time  and  place,  presents  a  telegram  to  the 
company  for  transmittal,  and  at  the  same 
time  tenders  the  proper  fee,  the  company  is 
bound  to  receive,  transmit,  and  deliver  it 
with  reasonable  care  and  diligence.  It  can- 
not refuse  to  receive  it,  and,  while  it  may 
protect  itself  by  reasonable  regulations,  it 
cannot  insist  upon  a  personal  contract  con- 
trary to  its  usual  custom  or  to  public  policy. 
As  was  said  in  Reese  v.  Telegraph  Company, 
123  Ind.  294,  24  N.  B.  163,  7  L.  R.  A.  583, 
the  failure  of  the  telegraph  company  to 
promptly  deliver  a  telegram  "is  not  a  mere 
breach  of  contract,  but  a  failure  to  perform 
a  duty  which  rests  upon  it  as  the  servant  of 
the  people."  In  Landie's  Case  this  court 
says,  on  page  533,  124  N.  C,  page  887,  32  S. 
E:  ''Moreover,  the  defendant,  as  a  common 
carrier,  owed  to  the  plaintiff  a  public  duty 
which  it  should  have  performed  with  reason- 
able care  and  diligence.  It  cannot  be  reliev- 
ed from  liability  for  the  proximate  results  of 
Its  own  negligence,  if  it  existed,  by  unrea- 
sonable regulations  or  technical  objections." 

That  it  is  the  duty  of  the  telegraph  com- 
pany to  promptly  inform  the  sender  of  a  mes- 
sage when  for  any  reason  it  cannot  be  deliv- 
ered is  held  in  Hendricks  v.  Tel.  Co.,  126  N. 
C.  304,  85  S.  B.  543,  78  Am.  St  Rep.  658; 
lAudie  V.  Tel.  Co.,  126  N.  C:  431,  35  S.  E  810, 
78  Am.  St.  Rep.  668;  Bright  v.  Tel.  Co.,  132 
N.  C.  324,  48  S.  B.  841;  Hinson  v.  Tel.  Co., 
182  N.  O.  467,  43  S.  B.  915;  and  Bryan  v. 
Tel.  Co.,  133  N.  C.  (K)3,  45  S.  E.  988.  In 
Hendricks'  Case  this  court  says,  on  page  311, 
126  N.  C,  page  546,  35  S.  E.,  78  Am.  St.  Rep. 
658:  "We  think  that  it  is  the  duty  of  the 
company,  in  all  cases  where  it  is  practicable 
to  do  so,  to  promptly  inform  the  sender  of  a 
message  that  It  cannot  be  delivered.  While 
its  failure  to  do  so  may  not  be  negligence  per 
se,  it  is  clearly  evidence  of  negligence.  In 
many  instances,  by  such  a  course,  the  dam- 
age could  be  greatly  lessened.  If  "ot  entirely 


avoided.  A  better  address  might  be  given, 
mutual  friends  might  be  communicated  with, 
or  even  a  letter  might  reach  the  addressee. 
In  any  event,  the  sender  might  be  relieved 
from  great  anxiety,  and  would  know  what  to 
expect  Moreover,  it  would  tend  to  show  dil- 
igence on  the  part  of  the  company.*'  This 
language  is  quoted  with  approval  in  Landless 
Case.  In  Hinson's  Case,  Connor,  J.,  speak- 
ing for  the  court,  says:  "Viewed  from  this 
standpoint  the  defendant  had  in  its  posses- 
sion a  message  addressed  to  M.  L.  Hinson, 
with  no  direction  as  to  place  of  residence  oth- 
er than  the  city  of  Columbia,  S.  0.  Its  duty, 
upon  this  state  of  facts,  was  to  use  every  rea- 
sonable effort  to  find  and  deliver  the  message 
to  the  sendee,  and,  upon  failure  to  do  so,  to 
ask  for  a  better  address." 

This  would  dispose  of  the  case  provided 
there  had  been  no  mistake  in  the  spelling  of 
the  name  of  the  sendee.  In  any  event  we  do 
not  think  that  such  a  mistake  would  relieve 
the  defendant  from  the  burden  of  showing 
that  it  could  not  have  delivered  the  message 
with  the  exercise  of  reasonable  diligence. 
The  defendant  does  not  allege  any  effort 
whatever  on  its  part,  but  contends  that  the 
misspelling  of  the  name  relieved  it  from  any 
such  obligation.  This  contention  cannot  be 
sustained  upon  any  legal  principle.  Suppose 
a  telegraph  company  were  to  receive  a  pre- 
paid message  addressed  to  a  well-known  resi- 
dent named  "Brown";  could  it  justify  itself  in 
keeping  both  the  money  and  the  telegram, 
without  any  effort  whatever  to  deliver,  sim- 
ply because  the  addressee  happened  to  spell 
his  name  "Browne"?  If  the  company  was 
unable,  after  reasonable  diligence,  to  deliver 
the  message  on  account  of  the  misspelling  of 
the  name,  it  should  set  those  facts  up  in  de- 
fense. This  would  then  Invoke  the  doctrine 
of  idem  sonans,  and  raise  a  question  of  fact, 
to  be  determined  by  the  jury,  as  to  whether 
the  correct  spelling  of  the  name  and  that  used 
in  the  message  were  sufficiently  similar  In 
sound  to  suggest  to  the  average  telegraph  op- 
erator the  identity  of  the  sendee.  We  do  not 
mean  to  say  that  the  similarity  of  sound  must 
be  sufficient  to  absolutely  fix  the  identity  of 
the  addressee,  but  that  it  must  be  such  as  to 
enabie  the  employes  of  the  company  at  the 
terminal  office  to  find  the  addressee  with  rea- 
sonable search  and  inquiry.  In  the  case  at 
bar  this  question  was  property  left  to  the  ju- 
ry. There  is  much  similarity  in  sound  and 
much  greater  similarity  in  looks.  The  mis- 
take is  caused  by  the  transposition  of  two 
letters— an  error  that  is  frequently  commit- 
ted by  careful  writere  and  ^pesettere.  On- 
the  second  page  of  the  record  in  this  case  the 
word  "sworn"  Is  printed  "sowm,"  the  "o" 
and  the  "w"  being  transposed.  In  Hermann 
V.  Butler,  59  111.  225,  a  petition  for  certiorari 
was  refused  to  review  a  judgment  in  favor 
of  Seth  Butler  against  said  Hermann,  entered 
by  default  upon  summons  wherein  the  plain- 
tiff was  designated  as  "Seth  Bulter."  As 
will  be  seen,  the  mistake  consisted  in  the 
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transpoBitloB  of  tlie  letters  *'V'  and  ''t"  In 
State  y.  Patterson,  24  N.  G.  359,  38  Am.  Dec. 
4)89,  Gaston,  J.,  speaking  for  tbe  court,  says: 
"It  is  also  well  established  that  a  name  mere* 
ly  misspelled  is  nevertbeless  the  same  name." 
Many  variations  in  sound  greater  than  that 
under  consideration  have  been  held  to  be 
merely  misprisions  in  spelling  in  this  state  as 
well  as  in  other  jurisdictions;  but  it  is  use- 
less  to  repeat  them.  A  great  many  are  set 
«ut  in  State  ▼.  Collins,  115  N.  a  716,  20  8. 
K  452;  and  stUl  more  In  21  A.  &  B.  £nc. 
(2d  £>d.)  313  et  seq.  If  the  doctrine  of  idem 
sonans  is  applicable  to  criminal  actions  in- 
volving a  long  term  in  the  penitentiary,  we 
see  no  reason  why  it  should  not  be  invoked 
in  civil  cases  where  the  attending  circumstan- 
ces Justify  its  application.  While  the  issue 
4>f  contributory  negligence  was  found  in  fa- 
vor of  the  plaintiff,  we  feel  compelled  to  say 
^hat  in  cases  like  the  present  we  see  no  room 
for  its  application.  The  only  negligence  pos- 
sibly imputable  to  the  sendee  is  that  of  the 
render  in  misspelling  her  name.  This  act  of 
negligence  was  entirely  antecedent  to  the 
negligence  of  the  defendant,  and  in  no  sense 
concurrent  therewith.  Moreover,  the  defend- 
ant got  the  full  benefit  of  that  defense  under 
the  instructions  as  to  the  doctrine  of  idem 
sonans.  If  the  dissimilarity  in  spelling  were 
«o  great  as  to  render  it  practically  impossible 
for  the  defendant  to  identify  the  addressee 
jifter  the  exercise  of  due  diligence,  then  there 
would  be  no  negligence  on  the  part  of  the 
defendant,  and  consequently  neither  occasion 
nor  necessity  for  the  defense  of  contributory 
negligence.  If,  on  the  contrary,  the  defend- 
ant could,  by  tbe  exercise  of  reasonable  dili- 
gence, have  identified  the  sendee  and  deliver- 
ed the  message  in  spite  of  the  previous  neg- 
ligence of  the  sender  in  misspelling  the  name, 
it  could  not  set  up  such  antecedent  negligence 
in  bar  of  recovery. 

The  judgment  of  the  court  below  is  affirm- 
ed.   Affirmed. 


(135  N.  C.  474) 

WOMBLB  V.  MERCHANTS'  OROCERY  CO. 

(Supreme  Court  of  North  Carolina.    May  17, 

1904.) 

•BEBVANT*S  INJUBIES— FALL  OF  ELBVATOB— NBO- 
LIOENCB— SUFFTCIENCT  OF  EVIDENCE— DUTY 
OF  MASTEB  —  INSPECTION  —  INSTRUCTIONS— 
CONTBXBUTOBY  NEGLIGENCE— ASSUMPTION  OF 
BISK. 

1.  It  is  the  duty  of  the  master  to  provide  the 
-servant  with  safe  appliances  for  his  use. 

2.  A  master  is  not  bound  to  provide  the  serv- 
ant with  the  safest,  newest,  and  best  appliances, 
but  merely  such  as  are  reasonably  safe  and  in 
general  use. 

S.lt  is  the  duty  of  tbe  master  to  give  the  ap- 
pliances which  are  used  by  the  servant  such  in- 
spection, in  order  to  see  that  they  are  kept  in 
proper  repair,  as,  from  the  nature  of  the  ap- 
pliances and  the  circumstances  connected  there- 
with, a  man  of  ordinary  prudence  and  judgment 
would  give. 
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8.  See  Master  and  Servant,  ToL  M,  Cent.  Dig.  SS 
238. 


4.  In  an  action  for  injuries  sustained  by  a 
servant,  plaintiff  relied  on  negligence  in  the  orig- 
inal construction  of  the  elevator  the  fall  of 
which  caused  his  injuries,  and  on  a  negligent 
failure  to  inspect  it,  and  the  court  instructed  the 
jury  on  both  aspects  of  the  case,  but  the  issue 
was  general  in  its  terms.  Held  that,  if  the 
court  committed  error  in  instructing  on  either 
aspect  of  the  case,  defendant  would  be  entitled 
to  a  reversal,  since  the  court  on  appeal  could 
not  know  on  which  aspect  the  jury  founded 
their  verdict 

6.  In  an  action  for  injuries  sustained  by  a 
servant  owing  to  the  fall  of  a  freight  elevator 
while  he  was  operating  the  same,  evidence  held 
sufficient  to  render  the  question  of  defendant's 
negligence  in  the  original  construction  of  the 
elevator  one  for  the  jury. 

6.  In  an  action  for  injuries  sustained  by  a 
servant  owing  to  the  fall  of  a  freight  elevator 
while  he  was  operating  it,  it  was  proper  to  in- 
struct that  negligence  was  not  to  be  inferred 
from  the  mere  tact  that  an  accident  occurred. 

7.  The  duty  of  a  master  to  inspect  a  freight 
elevator,  on  which  a  servant  rides  while  operatr 
ing  it,  is  a  positive  and  affirmative  duty,  which 
is  to  be  continuously  performed. 

8.  In  an  action  for  injuries  sustained  by  a 
servant  owing  to  the  fall  of  a  freight  elevator 
while  he  was  operating  it,  the  question  as  to 
whether  there  was  sufficient  inspection  of  the 
elevator  is  one  for  the  jury. 

9.  In  an  action  for  injuries  to  a  servant,  con- 
tributory negligence  is  an  affirmative  defense, 
and  any  issue  thereon  must  be  tendered  by  de- 
fendant in  order  to  be  available. 

10.  A  servant  employed  to  operate  a  freight 
elevator  does  not  assume  the  risk  of  injury 
owing  to  a  fall  of  the  elevator,  in  the  absence 
of  knowledge  of  any  defect  therein,  and  of  any 
doty  to  Inspect  it. 

Appeal  from  Superior  'Court,  Guilford 
County;   W.  R.  Allen,  Judge. 

Action  by  W.  C.  Womble  against  the  Mer- 
chants' Grocery  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
AtQrmed. 

The  plaintlif  alleged  that  the  defendant 
company  was  engaged  in  the  wholesale  gro- 
cery lousiness  in  the  city  of  Greensl)oro,  re- 
ceiving and  shipping  large  quantities  of  gro- 
ceries and  other  goods,  which  vrete  kept 
and  stored  in  their  storehouse  in  said  city; 
that  said  storehouse  was  four  stories  high, 
in  which  there  was  an  elevator  for  the  pur- 
pose of  carrying  goods  to  the  different  floors 
and  lowering  them  to  the  ftrst  floor  for  de- 
livery and  shipment  That  plaintiff  was  em- 
ployed by  defendant,  and  among  other  du- 
ties required  of  and  imposed  upon  him  was 
that  of  transferring  from  floor  to  floor  goods 
as  aforesaid  by  the  use  of  the  elevator;  that 
said  elevator  wast  furnished  by  the  defend- 
ant company.  That  the  said  elevator  was 
defective  in  its  construction,  and  unsafe  for 
the  purposes  for  which  it  was  used;  that 
the  defendant  Uegligently  failed  to  examine 
and  inspect  it,  and  that  by  reason  thereof  the 
defendant  failed  to  ascertain  its  defective 
condition.  That  on  the  31st  day  of  August, 
1900,  while  engaged  in  the  work  imposed  up- 
on him  by  the  defendant,  and  not  knowing 
of  any  defect  in  the  elevator,  plaintiff  went 
upon  said  elevator  in  the  discharge  of  liis 
duty  at  the  fourth  floor  of  the  said  store; 
that  by  reason  of  its  defective  condition  the 
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cable  or  rope  pulled  out  of  its  fastening, 
ehua  separating  the  elevator  from  the  weight 
by  which  It  was  pulled,  and  by  falling  to  the 
basement  floor  the  plaintiff  suffered  serious 
injuries.  The  defendant  denied  the  material 
allegations  in  the  complaint,  and  alleged  that 
the  Injury  sustained  by  the  plaintiff  was 
Incident  to  the  risk  assumed  by  him  in  his 
employment  and  that  the  proximate  cause 
of  such  Injury  was  the  negligence  of  the 
plaintiff.  The  court  submitted  the  follow- 
ing Issues  to  the  Jury:  "(1)  Was  the  plain- 
tiff injured  by  the  negligence  of  the  defend- 
ant? Answer.  Yes.  (2)  If  so,  what  damage 
has  plaintiff  sustained?  Answer.  Three 
thousand  dollars."  From  a  judgment  upon 
the  verdict  the  defendant  appealed. 

W.  P.  Bynum,  Jr^  and  King  &  Kimball, 
for  appellant.  Scales,  Taylor  &  Scales,  for 
appellee. 

CONNOB»  J.  The  defendant  having  de- 
murred to  the  evidence  and  moved  for  non- 
suit. Its  first  exception  is  directed  to  the  re- 
fusal of  his  honor  to  sustain  the  motion. 
The  plaintiff  testified,  in  substance:  That 
he  entered  the  employment  of  the  defend- 
ant on  January  20,  1899,  coming  to  Greens- 
boro from  Chatham  county,  where  he  had 
lived  up  to  that  time.  That  he  was  hired 
to  truck  freight  and  handle  goods.  That 
the  goods  were  trucked  on  different  fioors, 
and  carried  from  one  floor  to  another  on  an 
elevator.  That  he  had  seen  one  or  two 
elevators  before  entering  the  service  of  the 
defendant,  but  had  never  been  on  one,  and 
had  never  seen  one  work.  In  about  a  month 
after  he  entered  the  service  of  the  defendant 
it  removed  Its  stock  of  goods  to  another 
building,  and  that  the  elevator  by  which  he 
was  Injured  was  put  Into  the  building  to 
which  the  defendant  moved.  That  the  ele- 
vator was  a  large  one,  run  by  a  wire  cable. 
That  it  would  run  with  good  speed.  That 
a  rope  was  used  in  pulling  the  elevator  up, 
and  there  was  a  cable  that  ran  over  a  pulley. 
That  there  was  a  weight  in  a  box  2  feet  by 
6  inches  at  the  back  of  the  elevator  on  the 
side  of  the  wall,  and  that  the  box  ran  from 
the  upper  floor  to  the  bottom  of  a  five-story 
building,  counting  the  basement,  and  that 
the  weight  ascended  and  descended.  That 
it  ran  to  the  fourth  story.  That  goods  were 
carried  up  from  one  floor  to  the  other  by 
this  elevator,  and  that  when  the  elevator 
was  loaded  the  plaintiff  would  get  on  it  and 
pull  It  up.  O^at  at  the  time  he  got  hurt  he 
usually  rode  on  the  elevator.  A  man  who 
wanted  to  carry  goods  from  one  floor  to  an- 
other generally  got  on  the  elevator,  and  rode 
ap  if  there  was  not  too  many  goods  on  the 
elevator,  and  that  sometimes  as  much  as 
2,000  pounds  was  put  on,  and  that  it  was  his 
duty  to  cairy  the  goods  from  one  floor  to 
another,  and  that  he  did  as  others— rode  on 
the  elevator.  That  the  proprietors  and  oth- 
ers rode  on  it.    That  he  was  certain  he  had 


ridden  on  the  elevator  with  the  president  of 
the  company.  That  no  one  had  told  him 
not  to  ride  on  the  elevator.  That  on  the 
day  he  was  hurt  there  was  600  pounds  of 
goods  on  the  elevator,  besides  his  own 
weight.  This  was  a  very  small  load.  There 
was  no  understanding  with  him  about  in- 
specting the  elevator,  and  it  was  no  part  of 
his  duty  to  do  so.  That  there  was  another 
man  in  the  house  that  did  more  of  that  kind 
of  work  than  the  plaintiff.  The  elevator  was 
never  inspected  while  he  was  at  work  for 
the  defendant,  to  his  knowledge.  That  he 
knew  of  no  defect  in  It  There  was  a  stair- 
way leading  from  one  floor  to  another,  which 
was  constantly  used,  and  he  had  the  option 
of  going  up  and  down  the  elevator,  and  rode 
on  it  of  his  own  volition,  and  for  the  reason 
that  everybody  else  rode  on  It  He  did 
not  ride  on  it  all  the  time;  sometimes  walked 
down  the  steps,  sometimes  rode  on  the  ele- 
vator—being merely  a  matter  of  choice. 
That  he  had  been  operating  this  elevator 
from  the  time  It  was  put  up  early  in  1809 
to  August  1900,  and  that  It  was  a  new  eleva- 
tor. The  box  containing  the  weight  ran 
alongside  of  the  wall,  and  extended  from 
the  basement  floor  up  as  high  as  the  plain- 
tiff's head  above  the  fourth  floor,  and  that 
there  was  an  open  space  in  the  box  near  the 
top  and  above  the  fourth  floor,  but  that  he 
had  never  noticed  as  to  wheth^  the  con- 
dition of  the  weight  and  its  fastening  to 
the  cabl^  could  be  seen  through  this  open- 
ing at  the  top  of  the  box  when  the  elevator 
car  was  at  the  bottom  floor.  The  cable  was 
a  wire  rope  composed  of  several  strands  of 
wire,  and  was  about  three-quarters  of  an 
inch  In  diameter,  but  he  did  not  know  how 
It  fastened  to  the  weight  That  at  the  time 
of  the  accident  he  took  Off  the  brake,  and 
the  elevator  fell  from  the  fourth  floor  to  the 
basement  That  this  took  place  when  he 
stepped  on  the  elevator  and  released  the 
brake. 

A  witness  introduced  by  the  plaintiff  tes- 
tifled  that  he  was  booker  for  the  defendant 
at  the  time  of  the  Injury  in  question;  that 
the  goods  were  taken  to  their  proper  place 
by  the  elevator,  and  brought  down  in  the 
same  way  when  shipped.  That  the  plain- 
tilTs  duties  were  to  take  the  list  of  goods 
given  him  by  the  shipping  clerk  and  get  the 
goods  out  and  bring  them  to  the  front  door 
and  put  them  on  the  dray.  The  elevator 
was  not  used  by  the  oflScers  of  the  company, 
but  he  believed  he  had  seen  Simpson  go  up 
on  the  elevator,  but  not  often;  it  was  a 
freight  elevator;  that  investigation  was 
made  by  the  company  as  to  the  cause  of  the 
falling  of  the  elevator,  and  witness  could 
see  where  the  planks  were  rough  or  uneven. 
After  the  accident  witness  noticed  fastening 
of  the  cable  to  the  weight  and  the  cable 
was  fastened  by  running  through  an  eye  1p 
the  weight  and  running  back  about  18  inches 
and  the  lapped  portions  were  fastened  with 
four   clamps   screwed   together   with   bolts 
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and  nats;  that  one  clamp  held  the  cable  enda 
together,  and  another  fastened  between  that 
and  the  weight;  that  when  witness  drst 
saw  clamps  after  accident  they  seemed  to 
be  all  right,  and  seemed  to  be  securely  fixed 
together,  but  the  rope  had  slipped  through; 
that  the  clamps  were  not  loose;  that  the  end 
of  the  cable  was  frayed;  that  the  same 
clamps  were  used  in  fastening  the  cable  back 
to  the  weight  after  the  accident 

Defendant's  first  contention  Is  that  upon 
the  plaintifTs  evidence  his  honor  should  have 
dismissed  the  action.  This  contention  pre- 
sents the  inquiry  whether  there  was  any 
eyldence  that  the  elevator  was  defective  in 
its  original  construction  or  had  become  so  by 
use,  and  whether  there  was  any  evidence  of 
negligence  in  failing  to  inspect  the  elevator. 
We  approve  the  instruction  given  by  his  hon- 
or in  respect  to  the  duty  of  the  employer  to 
furnish  to  his  employ^  safe  machinery  and 
appliances.  "When  one  enters  the  service  of 
another,  it  becomes  the  duty  of  the  employ- 
er to  provide  safe  appliances  for  his  use. 
It  also  becomes  the  duty  of  the  employ^  from 
time  to  time  to  give  inspection  to  these  ap- 
pliances, and  to  see  that  they  are  kept  in 
proper  repah:.  It  is  not  the  duty  of  the  mas- 
ter to  provide  the  safest  and  newest  or  best 
appliances,  but  the  duty  which  the  law  im- 
poses upon  him  is  that  he  furnish  reasonably 
safe  appliances,  such  as  are  in  general  use^ 
and  that  he  give  such  inspection  to  them  as 
from  the  nature  of  the  appliances,  and  the 
circumstances  connected  therewith,  that  a 
man  of  ordinary  prudence  and  Judgment 
would  have  given."  This  diarge  is  amply 
sustained  by  the  authorities.  Labatt,  Master 
and  Servant,  §  14,  and  cases  cited.  The  prin- 
ciple as  applied  to  elevators  used  by  em- 
ployes is  thus  stated  by  the  author  of  that 
very  excellent  work:  **An  employer  may  be 
held  liable  if  the  safety  devices  which  be  is 
bound  to  provide  for  an  elevator  designed 
for  the  use  of  his  servants  prove  defective. 
The  employer  must  also  respond  in  damages 
if  an  elevator  which  is  either  conducted  spe- 
cially for  the  conveyance  of  the  servants,  or 
which,  though  constructed  primarily  for  the 
caiTiage  of  freight,  is  also  used  with  his  ac- 
quiescence for  the  conveyance  of  servants, 
is  in  any  other  way  abnormally  dangerous 
to  use."  Labatt,  Master  and  Servant,  §  91; 
Balto.  Boot  Co.  v.  Jarmar,  93  Md.  404,  49 
AtL  847,  86  Am.  St  Rep.  428;  Chesson  v. 
Lumber  Co.,  118  N.  C.  59,  23  S.  E.  925.  The 
defendant,  not  controverting  the  duty  which 
it  owed  to  the  plaintiff,  insists  that  there  is 
no  evidence  In  the  record  proper  to  be  sub- 
mitted to  the  Jury  tending  to  show  a  breach 
of  duty— that  his  honor  should  in  response 
to  its  motion  have  dismissed  the  action.  It 
will  be  observed  that  the  complaint  avers 
negligence  In  tiiat  (1)  the  elevator  was  defect- 
ive in  its  original  construction,  and  (2)  that 
tne  defendant  negligently  failed  to  inspect 
k;  that  an  inspection  would  have  shown  the 
defective  Qondltlon  of  the  cable,  etc.     Ws 


honor  eould  no.t  have  dismissed  the  action, 
because  it  Is  conceded  tliat  the  elevator  baa 
been  in  use  18  months,  during  which  time 
the  defendant  had  made  no  inspection.  The 
motion  was  therefore  properly  refused.  The 
defendant,  however,  excepts  to  his  honor's 
charge,  for  the  same  reason  upon  which  the 
motion  to  nonsuit  the  plaintiff  is  based. 
His  honor  having  Instructed  the  Jury  in  re- 
spect to  both  aspects  of  the  case,  and  the  is- 
sue being  general  in  its  terms,  if  there  is 
error  in  the  charge  in  either  aspect,  the  de- 
fendant would  be  entitled  to  a  new  trial. 
This  court  could  not  see  upon  which  view  the 
Jury  found  their  verdict  Pearce  v.  Fisher, 
133  N.  C.  333,  45  S.  B.  638.  This,  therefore, 
presents  the  question  whether  there  was  any 
evidence  of  a  defective  construction  of  the 
elevator.  His  honor  instructed  the  Jury  ttiat 
the  burden  of  proof  was  upon  the  pUintiff; 
that  he  must  show  to  them  by  the  greater 
weight  of  the  evidence  that  there  was  negli- 
gence on  the  part  of  the  defendant,  and  that 
such  negligence  was  the  proximate  cause  of 
the  injury.  The  elevator  was  operated  by  a 
wire  cable  which  ran  over  a  pulley;  there 
was  a  weight  in  a  box  two  feet  by  six  inches, 
at  the  back  of  the  elevator  on  the  side  of 
the  wall,  and  this  box  ran  from  the  bottom 
to  the  upper  floor;  the  weight  ascended  and 
descended  as  the  elevator  ascended  and  de- 
scended; a  rope  was  used  in  pulling  the  ele- 
vator up;  the  cable  was  fastened  to  the 
weight,  went  through  an  eye,  and  lapped 
back  some  18  inches;  the  weight  had  torn 
some  places  in  the  shaft  or  box,  more  than 
at  other  places;  the  marks  were  fresh;  the 
shaft  was  boxed  up  all  the  way  except  a  few 
feet  at  the  top;  shaft  was  made  of  rough 
uneven  planks:  the  lapped  portion  of  tlie 
cable  was  fastened  with  four  clamps  screw- 
ed together  with  bolts  and  nuts;  one  clamp 
held  the  cable  ends  together,  and  another 
fastened  between  that  and  the  weight;  the 
clamps  after  the  accident  seemed  to  be  all 
right,  and  seemed  to  be  securely  fixed  to- 
gether, but  the  rope  had  slipped  througli; 
the  clamps  were  not  loose;  the  end  of  the 
cable  was  frayed;  the  same  clamps  were 
used  in  fastening  the  cable  back  after  the 
accident.  The  plaintiff  insists  that  this  tes- 
timony entitled  him  to  go  to  the  Jury  upon 
the  allegation  of  a  defective  construction  of 
the  elevator.  He  relies  upon  the  principle 
announced  by  Gaston,  J.,  in  Ellis  v.  R.  R.,  24 
N.  C.  138,  that  "although  the  burden  is  on 
the  plaintiff  to  show  negligence  causing  dam- 
age, when  he  shows  damage  resulting  from 
the  act  of  the  defendant,  which  act,  with  the 
exertion  of  proper  care,  does  not  ordinarily 
produce  damage,  he  makes  out  a  prima  fade 
case  of  negligence,  which  cannot  be  repelled 
but  by  proof  of  care  or  of  some  extraordi- 
nary accident  which  renders  care  useless." 
This  principle  has  been  frequently  applied 
In  this  state.  Aycock  v.  R.  R.,  89  N.  a  321, 
and  other  cases.  Applied  to  actions  of  this 
character,  the  do^trme  is  thus  stated  by  La* 
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tmtt,  I  834:  "rilie  rationale  of  thla  doctrine 
(spoken  of  in  the  cases  as  res  ipsa  loquitur) 
is  ttiat  in  some  cases  the  very  nature  of  the 
action  may  of  itself,  and  tlirough  the  pre- 
sumption it  carries,  supply  the  requisite 
proof.  It  is  applicable  when,  under  the  cir- 
cumstances shown,  the  accident  presumably 
would  not  have  happened  if  due  care  had 
been  exercised.  Its  essential  import  is  that» 
on  the  facts  proved,  the  plaintiff  has  made 
•ut  a  prima  facie  case  without  direct  proof 
of  negligence.  •  •  •  The  doctrine  does  not 
dispense  with  the  rule  that  the  party  who 
alleges  negligence  must  prove  it  It  merely 
determines  the  mode  of  proving  it,  or  what 
shall  be  prima  fade  evidence  of  negligence." 
While  it  is  true  that  the  courts  uniformly 
hold  that  a  person  or  corporation  operating 
an  elevator  for  passengers  are  held  to  the 
highest  degree  of  care,  the  same  as  common 
carriers,  whereas  one  operating  a  freight 
elevator  upon  which  employes  ride  in  the  dis- 
charge of  their  duty  are  held  to  a  lower  de- 
gree of  care,  this  distinction  does  not  affect 
the  application  of  the  doctrine  of  res  ipsa 
loquitur.  Houston  v.  Brush,  66  Vt  S46,  29 
Atl.  880.  Actions  for  injuries  in  either  case 
are  founded  upon  the  averments  of  negli- 
gence—a breach  of  duty— the  mode  of  proof 
may  be  the  same.  It  may  be  that  exculpa- 
tory evidence  would  be  different  A  defend- 
ant might  be  exonerated  by  showing  a  de- 
gree of  care  in  one  case  which  would  be  in- 
sufficient in  the  other.  It  is  by  no  means 
clear  that,  in  emplojrment  where  human  life 
is  concerned  and  exposed,  the  distinction  in 
regard  to  the  degree  of  care  is  well  founded. 
**When  an  accident  has  occurred,  and  the 
physical  facts  surrounding  are  such  as  to 
create  a  reasonable  probability  that  the  acci- 
dent was  the  result  of  negligence  in  such 
case,  the  physical  facts  themselves  are  evi- 
dential, and  furnish  what  the  law  terms  'evi- 
dence of  negligence,'  in  conformity  with  the 
maxim,  'Res  ipsa  loquitur.'"  Houston  v. 
Brush,  66  Vt  331.  29  Ati.  380. 

In  the  note  to  Huey  v.  Gahlenbec,  15  Atl. 
520,  6  Am.  St  Rep.  792,  the  annotator  says: 
**In  such  case,  however,  it  is  hardly  accurate 
to  say  that  negligence  is  presumed  from  the 
mere  fact  of  the  injury,  but  rather  that  it 
may  be  inferred  from  the  facts  and  circum- 
stances disclosed,  in  the  absence  of  evidence 
showing  that  it  occurred  without  the  fault 
of  the  defendant  Such  a  case  comes  within 
the  principle  of  res  ipsa  loquitur;  the  facts 
and  circumstances  speak  for  themselves,  and, 
in  the  absence  of  explanation  or  disproof, 
give  rise  to  the  inference  of  negligence.'* 

The  doctrine  is  well  illustrated  in  the  case 
of  Houston  V.  Brush,  supra,  the  court, 
Thompson,  J.,  after  discussing  the  authori- 
ties and  the  reason  upon  which  the  doctrine 
Is  based,  saying:  "In  the  case  at  bar  the  de- 
fendants owed  the  requisite  duty  to  the  plain- 
tiff to  bring  the  case  within  the  rule.  It  is 
evident  that  the  accident  would  not  have  oc- 
curred It  the  pin  had  not  worked  out  so  as 


to  cause  the  wheel  to  fall.  For  aught  that 
appears,  the  pin  would  not  have  worked  out 
if  it  had  been  securely  fastened  Into  the 
block  when  the  block  was  first  attached  to 
the  derrick,  and  had  been  subsequently  kept 
in  that  condition.  It  is  not  claimed  that  the 
pin  could  not  have  been  fastened  into  the 
block  so  that  it  could  not  have  worked  out 
as  it  did.  It  did  not  appear  that  any  new 
force  or  unforeseen  or  purely  accidental  oc 
currence  intervened  to  remove  the  covering 
from  the  head  of  the  pin,  thus  causing  the 
accident,  but  it  occurred  while  the  derrick 
was  being  put  to  its  ordinary  use.  •  •  • 
It  was  under  the  care  and  management  of 
themselves  [defendants]  and  their  servants. 
The  working  out  of  the  pin  was  an  accident 
which  in  the  ordinary  course  of  things  does 
not  occur  if  those  who  have  the  care  and 
management  of  a  derrick  use  proper  care. 
The  case  standing  thus,  we  think  the  Jury 
had  a  right  to  consider  the  fact  that  the  pin 
came  out  as  it  did,  and  from  it  draw  the 
inference  that  the  defendants  had  failed  to 
exercise  ordinary  care." 

In  Balto.  Boot  Go.  v.  Jamar,  supra,  the 
court  said:  "If  the  Jury  believed  that  main- 
taining the  sheathing  over  the  elevator,  and 
especially  over  the  portion  of  it  where  the 
shifting  ropes  were  located,  made  its  opera- 
tion in  that  condition  dangerous,  that  was 
itself  a  defect  that  might  have  been  discov- 
ered by  the  use  of  ordinary  care  and  dili- 
gence in  inspecting  the  elevator." 

In  Winkelmann  v.  Colladay,  88  Md.  78,  40 
Atl.  1078,  the  plaintiff,  an  employ^,  was  in- 
jured by  the  falling  of  a  dumb-waiter 
through  a  shaft  running  from  the  first  to  the 
fifth  floor.  The  fall  was  occasioned  by  the 
breaking  of  the  rope  holding  the  dumb-wait- 
er, but  there  was  no  evidence  to  show  how 
or  why  the  rope  broke.  It  was  held  that  the 
Jury  were  authorized  to  infer  from  the  fall 
of  the  dumb-waiter,  unexplained,  that  the  in- 
Jury  was  caused  by  the  negligence  of  the  de- 
fendant In  not  providing  safe  appliances. 
The  court  said:  "When  something  occurs 
which  in  the  ordinary  course  of  events  would 
not  occur  without  negligence,  then  the  famil- 
iar doctrine  of  res  ipsa  loquitur  is  applied. 
This  doctrine  Is  particularly  applicable  to 
cases  in  which  bodies  fall,  and  fall  in  places 
where  they  are  liable  to  do  injury."  In  this 
case  the  contention  was  made  that  the  doc- 
trine of  res  ipsa  loquitur  did  not  apply  be- 
tween master  and  servant  It  was  rejected, 
the  court  saying,  "No  authority  was  cited  for 
this  contention  in  the  court  below,  and  none 
can  be  found."  Howser  v.  R.  R.,  80  Md.  148, 
30  Atl.  906,  27  L.  R.  A.  154,  45  Am.  St  Rep. 
332;  Mulcairns  v.  Janesville,  67  Wis.  25,  29 
N.  W.  665;  Posey  v.  Scoville  (C.  C.)  10  Fed- 
140. 

In  Gerlach  v.  Edelmeyer,  47  N.  Y.  Super. 
Ct  292,  and  Id.,  88  N.  Y.  645.  it  was  held 
that  "when  an  elevator  fell  without  any  ap- 
parent cause  and  injured  the  plaintiff,  as  or- 
dinarily  an   elevator   properly   constructed 
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and  properly  managed  does  not  foil,  and  as 
that  elevator  did  fall,  the  presumption  is 
that  there  was  something  wrong  either  with 
the  elerator  or  with  the  management  of  it, 
and  that  presumption  would  warrant  a  ver- 
dict for  the  plaintiff,  unless  it  were  rebutted 
by  the  defendant's  evidence.'* 

The  doctrine  was  applied  in  Oriffin  v.  Bos- 
ton &  A.  Railroad,  148  Mass.  148,  19  N.  E. 
166,  1  L.  R.  A.  608.  12  Am.  St  Rep.  526,  to 
the  unexplained  spreading  of  the  coupling 
link,  resulting  in  the  separation  of  cars, 
causing  injury  to  an  employ^.  It  is  said 
that  while,  either  from  the  facts  connected 
with  the  transaction,  the  manner  in  which 
the  links  spread,  their  appearance  after  the 
accident  or  other  circumstances,  the  Jury 
could  find  that  there  was  no  negligence,  yet 
the  plaintiff  was  entitled  to  go  to  the  Jury. 

In  Folk  T.  Schaeffer,  186  Pa.  253,  40  AtL 
401,  the  injury  was  caused  by  the  knot  of  a 
ropQ  becoming  untied  and  slipping.  "There 
was  no  direct  evidence  of  want  of  care  in 
tying  the  knot,  and  the  conclusion  that  it 
was  improperly  tied  was  an  inference  from 
the  fact  tliat  it  becp.me  untied.  Ordinarily 
an  accident  wci^  not  have  happened  as  this 
did  if  care  haa  been  exercised  in  tyhig  the 
ropcci.  There  w&s  no  difficulty  in  making 
theao  secure.  Under  the  drcuiastances  shown 
by  the  plaintiff,  the  burden  was  thrown  on 
th9  defendant  to  show  that  due  care  had 
been  used,  and,  iz  the  absence  of  any  ez- 
planatiop.  the  Jury  might  infer  want  of  cara 
The  defeiulants  were  not  required  to  satis- 
fA<:tori]y  explain  the  cause  of  the  accident 
bu>  tley  were  bound  to  rebut  the  presump^ 
tiou  of  negligence  arising  frr^m  the  attendant 
chrcumstancea/'  Treadwell  v.  Whittler,  80 
Cal.  574,  22  Pac.  266,  5  L.  R.  A  498,  IS  Am.  St 
Rep.  175;  Springer  v.  Ford,  180  Hi.  430,  59  N. 
B.  953,  52  L.  R.  A  930,  82  Am.  St  Rep.  464. 

In  Kearny  v.  Railroad,  5  L.  R.  Q.  B.  411, 
Cockbum,  C.  J.,  says:  "Now  we  have  the 
fact  that  a  brick  falls  out  of  this  structure 
and  injures  the  plaintiff.  Tlie  proximate 
cause  appears  to  have  been  the  looseness  of 
the  brick  and  the  vibration  of  the  train  pass- 
ing over  the  bridge,  acting  upon  the  defect- 
ive condition  of  the  brick.  It  is  dear,  there* 
fore,  that  the  structure  in  reference  to  this 
brick  was  out  of  repair.  It  is  clear  that  it 
was  incumbent  on  the  defendant  to  use  rea- 
sonable care  and  diligence,  and  I  think  the 
brick  being  loose  affords  prima  facie  a  pre- 
sumption that  they  had  not  used  reasonable 
care  and  diligence."  Scott  v.  Dock  Co.,  Com. 
Law  Hep.  (N.  S.)  134-220. 

In  the  light  of  the  foregoing  and  many 
other  authorities,  his  honor  correctly  submit- 
ted the  question  of  the  defective  construc- 
tion of  the  elevator  to  the  Jury.  It  appears 
that  the  weights  which  should  have  ascend- 
ed and  descended  free  from  obstruction  or 
unnecessary  fHction  struck  against  the  sides 
of  the  box  or  shaft  untl]  they  produced  the 
condition  described  by  the  witness.  The 
shaft  or  boit  was-  niade  of  rough  uneven 
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planks;  how  far  this  contributed  to  the  rope 
slipping  was  tw  the  consideration  of  the 
Jury.  They  may  well  have  found  that  in 
such  respect  the  elevator  (which  includes  all 
of  its  parts)  was  defective  in  its  construction. 
The  principle  of  res  ipsa  loquitur  in  such 
cases  carries  the  question  of  negligence  to 
the  Jury,  not  relieving  the  plaintiff  of  the 
burden  of  proof,  and  not,  we  think,  raising 
any  presumption  in  his  favor,  but  simply  en- 
titling the  Jury,  in  view  of  all  the  circum- 
stances and  conditions  as  shown  by  the 
plaintiiTs  evidence,  to  infer  negligence,  and 
say  whether  upon  all  of  the  evidence  the 
plaintiff  has  sustained  his  allegation.  His 
honor,  in  view  of  this  principle,  correctly 
said  to  the  Jury,  in  response  to  defendant's 
request  "Negligwice  on  the  part  of  defend- 
ant is  not  to  be  inferred  from  the  mere  fact 
that  an  accident  occurred,  and  that  in  con- 
sequence thereof  the  plaintiff  was  injured," 
etc. 

In  regard  to  the  second  proposition,  re- 
garding the  duty  of  inspection,  we  are  of 
opinion,  both  upon  reasop  and  authority, 
that  a  failure  to  inspect  an  elevator  ap- 
proaches very  near,  if  it  does  not  constitute, 
negligence.  The  law  is  fully  and  ably  dis- 
cussed in  Labatt  on  Master  and  Servant,  c 
11.  "Negligence  on  the  part  of  the  maste.* 
may  consist  of  acts  of  omission  or  of  com- 
mission, and  it  necessarily  follows  that  the 
continuing  duty  of  inspection  and  supervi- 
sion rests  on  the  master.  It  will  not  do  to 
say  that,  having  furnished  suitable  and  prop 
er  machinery  and  appliances,  the  master  cac 
thereafter  remain  passive  so  long  as  they 
work  well  and  seem  safe.  The  duty  of  in- 
spection is  affirmative,  and  must  be  continu- 
ously fulfilled  and  positively  performed. 
Anything  short  of  this  would  not  be  ordi- 
nary care.'*  The  duty  of  inspection  being  a 
positive  and  affirmative  duty,  to  be  continu- 
ously performed  by  the  defendants,  the  court 
could  not  say,  as  a  matter  of  law,  how  often 
such  inspection  should  have  taken  place,  or 
that  it  was  proper  to  omit  it  at  some  par- 
ticular time.  It  was  for  the  Jury  to  say 
whether  the  defendants  had  used  reasonable 
care  in  this  respect.  Houston  v.  Brush,  su- 
pra; Labatt  157.  We  have,  after  a  some- 
what exhaustive  examination  of  the  authori- 
ties, found  no  case  In  which  a  failure  to  in- 
spect an  elevator  for  more  than  four  months 
has  been  held  sufficient  to  excuse  the  defend- 
ant. Labatt,  (  158,  note  6,  "Elevator."  A 
plaintiff  was  permitted  to  recover  for  injury 
where  the  clamp  to  which  a  derrick  guy  rope 
was  fastened  was  inspected  only  once  a 
week.  Welsh  v.  Cornell.  63  N.  Y.  44.  In 
McGuigan  v.  Beatty,  186  Pa.  829,  40  AtL 
490,  a  failure  to  inspect  a  rope  which  held 
the  weight  for  six  months  was  evidence  of 
negligence,  the  court  saying:  "In  addition  to 
this,  there  was  an  entire  absence  of  testi- 
mony that  the  defendant  had  even  Inspected 
the  rope,  and  the  absence  of  such  proof  af- 
flotds  an  inference  that  the  duty  to  inspect 
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tad  been  neglected."  "An  eleyator  needs* 
and  Ahould  have,  constant  care  and  inspec- 
tion. The  friction  of  the  rope  is  constantly 
wearing  the  strands,  and  when  they  part  it 
is  necessarily  weakened."  Bier  ▼.  Standard 
Mfg.  Co.,  180  Pa.  446^  18  Atl.  637. 

His  honor's  charge  in  respect  to  the  duty 
of  Inspection  is  in  accord  with  the  authori- 
ties. A  careful  examination  of  the  entire 
charge  shows  that  the  principles  given  to  the 
Jury  for  their  guidance,  and  the  contentions 
of  the  parties,  were  stated  with  great  clear- 
ness and  accuracy.  The  defendant,  how- 
ever, says  that  the  plaintiff  assumed  the  risk 
incident  to  his  employment  in  the  use  of  the 
elevator,  and  that  he  was  guilty  of  contribu- 
tory negligence.  The  last  defense,  if  sus- 
tained by  any  evidence.  Is  not  open  to  the  de- 
fendant, as  it  tendered  no  issue  upon  the 
question.  It  is  always  an  aflSrmatlve  de- 
fense, and  the  defendant  carries  the  laboring 
oar.  We  find  no  evidence  to  sustain  the 
plea,  If  presented.  Without  discussing  the 
iiuestion  as  to  whether  the  doctrine  known 
as  "assumption  of  risk*'  comes  within  the 
same  rule,  we  have  no  hesitation  in  holding 
that  there  is  nothing  in  the  evidence  to  su»- 
taln  the  defense.  Appleton,  J.,  in  Buzzell  v. 
Mfg.  Co.,  48  Me.  lia,  77  Am.  Dec.  212,  says: 
'*The  employ^  assumes  the  risks,  more  or 
less  hazardous,  of  the  service  in  which  he  is 
employed,  but  he  has  a  right  to  presume  that 
all  proper  attention  shall  be  given  to  his 
safety,  and  that  he  shall  not  be  carelessly 
and  needlessly  exposed  to  risks  not  necessa- 
rily resulting  from  his  occupation,  and  pre- 
ventable by  ordinary  care  and  precaution  on 
the  part  of  his  employer."  There  is  no  sug- 
gestion that  the  plaintiff  knew  of  any  defect 
in  the  elevator  or  any  of  the  appliances  for 
its  operation,  or  that  any  duty  was  imposed 
upon  him  to  inspect  it  There  is  no  aspect 
of  the  evidence  in  which  the  plaintiff  can  be 
said  to  have  assumed  the  risk  incident  to  the 
negligence  of  the  defendant.  Lloyd  ▼. 
Hanes,  126  N.  C.  859,  35  S.  B.  611.  The  de- 
fendant's first  prayer  was  properly  refused, 
because  there  was  no  evidence  to  sustain  it 
The  sixth  prayer  was  substantially  glv^i; 
the  others  were  given  as  asked. 

Upon  a  careful  examination  of  the  entiro 
record  and  the  defendant's  exceptions  and 
assignments,  we  find  no  error.  The  Judg- 
ment must  be  aflarmed. 


(120  Ga.  218) 
STEPHENS  ▼.  HENDERSON,  Marshal. 
(Supreme  Court  of  Georgia.    May  12,  1904.) 

inrOXICATINO  liquors  —  MimiCTPAL  BBOX7LA.- 
nONS— VALinrrT— DOMEBTIO    WINB9— 0ALB. 

t.  An  ordinance  enacted  by  the  mayor  and 
aldermen  ol  OarteravlUe  in  1887,  providing  for 
the  inspection  of  all  domestic  wines  sold  In  that 
city,  fixing  the  fees  of  the  inspector,  and  pre- 
scribing penalties  for  the  violation  of  tiie  ordi- 


nance, was  not  invalid  as  contravening  the 
eral  domestic  wine  act  of  1877  (Pub.  Laws  1877« 
p.  83).     It  furnished  saffldent  foundation  for 


an  amending  ordinance  passed  In  1903,  which 
was  also  valid. 

2.  Any  city  or  town  where  the  sale  of  domes- 
tic wines  has  not  been  prohibited  by  a  special 
act  or  the  local  option  law  may  regolate  the  sale 
of  such  wines  within  its  limits,  provide  penalties 
for  a  violation  of  such  regulations,  ana  Impose 
a  tax  upon  each  place  where  such  wines  are 
sold.  This,  however,  is  not  applicable  to  sales 
of  wine  made  from  grapes  or  berries  grown  on 
the  land  of  the  seller,  or  upon  land  Teased  or 
rented  by  him,  unless  such  person  establishes 
a  place  of  business  to  make  such  sales,  or  en- 
gages regularly  in  the  business  of  selling  same 
within  the  territorial  limits  of  such  city  or 
town. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Carters viUe;  A. 
M.  Foute,  Judge. 

Habeas  corpus  by  J.  F.  Stephens  against 
J.  A.  Henderson,  as  marshal  of  the  city  of 
Cartersville,  to  secure  relator's  discharge 
from  custody.  From  an  order  denying  the 
petition  and  remanding  the  petitioner  to  cus- 
tody, he  brings  error.    Affirmed. 

James  B.  Conyers,  for  phiintlff  in  emv. 
Sam  P.  Maddox,  Sol.  Oen.,  and  T.  O.  Milner, 
for  defendant  in  error. 

CANDLER,  J.  On  Jaly  (^  1881.  the  may- 
or and  aldermen  of  the  dty  of  Cartersville 
passed  an  ordinance  creating  the  cihce  of 
Inspector  of  domestic  wines.  It  was  made 
the  duty  of  this  officer  to  inspect  all  wines 
offered  for  sale  in  the  city  of  Cartersville^ 
**and  see  that  said  wines  are  pure  and  an- 
adulterated  and  not  injurious  to  health,  and 
in  merchantable  condition."  It  was  also  pro- 
vided that  all  persons  offering  wines  for  sale 
in  the  city  should  first  notify  the  inspector 
and  iiave  such  wines  examined  in  accord- 
ance with  the  terms  of  the  ordinance.  The 
ordinance  also  fixed  the  fees  of  the  inspector, 
and  prescribed  penalties  for  the  violation  of 
its  provisions.  On  November  5,  1903,  tliis 
ordinance  was  amended  by  inserting  there- 
in a  requirement  that  all  persons  offering 
domestic  wines  for  sale  should  register  their 
names  in  a  book  to  be  kept  by  the  city  for 
that  purpose,  changing  the  fee  to  be  paid  the 
inspector,  and  providing  for  a  licenae  tax 
to  be  required  of  all  persons,  firms,  or  cor- 
porations who  should  ^'establish  a  place  of 
business  for  the  purpose  of  selling  domestic 
wines,  or  otherwise  engage  regularly  in  the 
business  of  selling  domestic  wines  within 
the  territorial  Ibnits  of  the  said  dty  4a  Car- 
tersville." Stephens  was  arrested  on  a  war- 
rant charging  him  with  violating  the  amend- 
atory ordinance  in  selling  wines  without  first 
registering  and  paying  the  special  tax  im- 
posed by  the  dty  and  the  inspection  fees 
required  by  law,  and  also  in  establishing  a 
place  of  business  for  selling  domestic  wines 
in  contravention  of  the  ordinance  of  Novem- 
ber 6,  1903.  He  sued  oat  a  writ  of  habeas 
corpus,  alleging  that  his  detention  was  il- 
legal, because:  (1)  The  mayor  and  alder- 
men had  no  legal  power  to  adopt  the  ordi-- 
nance  of  July  fi,  1887,  and  hence  that  ordi- 
nance was  not  the  snbiect-matter  of  the 
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amendment  of  November  9»  1003.  (2)  Peti- 
tloner  is  specially  exempted  by  the  act  of 
1895  of  tbe  General  Assembly  from  tbe  op- 
eration of  said  act  as  a  manufacturer*  unless 
be  establisbed  a  regular  place  of  business 
for  selling  domestic  wines.  The  writ  was 
heard  by  the  judge  of  the  city  court  of  Car- 
tersYiUek  who  passed  an  order  denying  the 
prayers  of  the  petition,  and  remanding  the 
petitioner  to  the  custody  of  the  city  author^ 
Ities.    Stephens  excepted. 

It  will  be  seen  that  the  only  question  for 
our  decision  is  as  to  the  constitutionaUty 
of  the  two  ordinances  of  tbe  dty  of  Oarters- 
ville  to  which  reference  has  l>een  made,  for* 
only  by  the  attack  on  their  validity  is  the 
legality  of  the  petitioner's  detention  caUed 
in  question  and  room  given  for  tbe  i^era* 
tlon  of  the  writ  of  habeas  corpua  We  will 
not  consider  the  point  made  by  the  plaintiff 
in  error  that,  by  the  terms  of  the  act  of 
1895  (Pol.  Code  1895,  §  757),  he  is  exempted 
from  the  operation  of  the  municipal  ordi- 
nances of  the  dty  of  Gartersville.  That  is  a 
matter  of  defense  in  the  municipal  court, 
and  involves  questions  of  fact,  which  can 
only  be  determined  on  a  trial  of  the  case, 
and  does  not  in  any  way  affect  the  legality 
of  the  applicant's  detention.  The  ordinances 
themselves,  on  their  face,  are  in  no  way  in 
conflict  with  the  act  mentioned,  and  the  peti- 
tioner was  arrested  on  a  warrant  charging 
him  with  a  violation  of  their  provisions.  If, 
as  a  matter  of  fact,  he  is  one  of  a  class  of 
ddxens  who  are  by  general  statute  exempt- 
ed from  the  operation  of  the  ordinances  in 
question,  he  must  show  it  on  his  trial  in  the 
municipal  court  It  Is  not  the  function  of 
the  writ  of  habeas  corpus,  however,  to  deter^ 
mine  the  guilt  or  Innocence  of  one  accused 
of  crime.  Its  only  purpose  is  to  ascertain 
the  legality  of  the  detention,  and  that  Is  a 
matter  to  which  the  point  now  under  discus- 
sion does  not  go. 

2.  The  prlndpal  contention  of  counsel  for 
the  plaintiff  in  error  is  that  the  original  ordi- 
nance passed  In  1887  was  Invalid  as  contra- 
vening the  general  domestic  wine  act  of 
1877  (Pub.  Laws  1877,  p.  83),  and  from  this  It 
is  argued  that  the  amendment  of  1908  was 
void,  because  it  purported  to  amend  some- 
thing which  In  legal  contemplation  had  no 
existence.  We  are  satisfied  that  this  con- 
tention is  without  merit  The  original  ordi- 
nance did  not  prohibit  the  sale  of  domestic 
wines;  It  merely  provided  for  their  inspec- 
tion, as  a  safeguard  against  adulterations. 
It  was  clearly  within  the  power  of  tbe  mn- 
nldpal  authorities  under  Political  Code  of 
1895,  I  1600,  to  enact  such  an  ordinance  as 
a  general  police  regulation,  Just  as  a  dty 
may,  without  further  express  legislative  au- 
thority. Pure  food  laws  to  protect  its  dti- 
zens  against  vicious  and  fraudulent  adulter- 
ation of  foodstuffs  which  might  otherwisa 
be  foisted  upon  them  by  unscrupulous  mer- 
chants may  be  enacted  as  police  regulations. 
The  domestic  wine  act  of  1877  guarantied 


the  right  of  the  manufacturor  to  sell.  In 
quantities  not  less  than  one  quart  wine 
made  from  grapes  grown  on  his  land;  but 
It  did  not  take  away  from  the  dties  of  the 
state  the  authority  to  prescribe  that  such 
wines  when  sold  shall  be  free  from  injuri- 
ous adulterations.  This  being  true,  the  ordi- 
nance passed  in  1887  was  legal  and  valid, 
and  furnished  a  sufficient  foundation  for  the 
amending  ordinance  of  1903.  The  provisions 
of  that  amendment  were  likewise  valid  and 
legal.  For  the  most  part  it  carried  out  the 
scheme  of  inspection  and  prevention  of  adul- 
teration inaugurated  by  the  ordinance  of 
1887.  The  only  feature  of  the  amendment 
not  contemplated  by  tbe  original  ordinance 
was  a  provision  for  a  license  tax  on  places 
whero  domestic  wines  aro  sold,  and  this  was 
in  entire  harmony  with  section  756  of  the 
PollUcal  0>de,  of  1895.  We  do  not  hesitate 
to  hold  that  from  nothing  that  appears  in 
the  record  does  it  appear  that  the  detention 
of  the  petitioner  was  illegal,  and  consequent- 
ly that  the  court  below  did  not  err  in  refus- 
ing the  prayers  of  the  petition. 

Judgment  afiirmed.    Ail  the  Justices  con- 
cur. 


(120  Ga.  96) 
POWELL  V.  BRINSON  et  al. 
(Supreme  Court  of  Georgia.    May  12,  1004.) 
znjancTioR  -<*  ouitino    tui bxr^-flaintupf* s 

TITLB-aUVnCISNOT  OF  SVIUBNOB. 

1.  In  an  action,  brought  under  sectlan  4027 
of  the  Civil  Code  of  lISS,  to  restrain  the  cut- 
tine  of  timber  on  land  alleged  to  belong  to  the 
platntiir  (there  being  no  allegation  in  the  peti- 
tion that  the  defendants  were  insolvent  or  that 
the  threatened  damage  would  be  irreparable), 
where  one  of  the  plain  tiff's  muniments  of  title 
consisted  of  a  sheriff's  deed,  and  the  execution 
which  was  the  basis  of  the  deed  was  not  intro- 
duced in  evidenoe,  nor  its  record  proved,  but 
parol  evidence  was  resorted  to  to  show  that 
ft  had  been  lost,  the  ••perfect  title"  required  by 
the  statute  was  not  made  out,  and  it  was  proper 
to  refuse  an  injunction. 
.  (Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Decatur  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  O.  A.  Powell,  administrator,  to 
restrain  S.  Brinson  and  another  from  cutting 
timber  on  land.  Judgment  for  defendants, 
and  plaintiff  brings  error.    AfDrmed. 

J.  W.  Haygood  and  Eldridge  Outts,  for 
plaintiff  in  error.  Townsend  &  Dickerson  and 
M.  £.  O'Neal,  for  defendants  in  error. 

CANDLBR,  J.  This  was  an  action,  under 
section  4927  of  the  Civil  Code  of  1895,  to  re- 
strain the  cutting,  boxing,  or  working  of  tim- 
ber on  land  alleged  to  belong  to  the  estate 
of  which  the  plaintiff  is  administrator,  the 
petition  setting  up  that  the  plaintiff,  as  ad- 
ministrator, "holds  perfect  title  to  said  lot  of 
land."  There  was  no  allegation  that  the  de- 
fendants were  insolvent,  or  that  the  damages 
would  be  irreparable.  The  abstract  of  title 
attached  to  the  petition  showed  (1)  a  grant 
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from  the  state  to  Jesse  Lockhart,  dated  De- 
cember 4,  1829;  (2)  deed  from  Lockhart  to 
Prlester,  dated  August  28,  1851,  recorded 
April  1, 1902;  (8)  judgment  in  favor  of  Priest- 
«r  against  Bloodworth  in  Spalding  superior 
court,  dated  November  22,  1858,  reciting  that 
the  land  in  question  is  liable  for  the  amount 
of  the  judgment  for  purchase  money  unpaid; 
<4)  sheriff's  deed  from  the  sheriff  of  Miller 
county  to  Sears,  reciting  a  levy  on  the  prop- 
erty under  the  judgment  mentioned  above. 
From  Sears  the  property  descended  in  a  chain 
of  warranty  deeds  to  the  plalntllTs  Intestate. 
The  sheriff's  deed  to  dears  was  dated  October 
2,  18G0,  recorded  December  12,  1800,  and  re- 
recorded June  4,  1903.  At  the  trial,  in  addi- 
tion to  the  documentary  evidence  introduced 
to  support  the  abstract  of  title,  the  plaintiff 
introduced  the  affidavits  of  various  witnesses 
who  testified,  In  substance,  that  the  original 
fl.  fa.  in  favor  of  Priester  against  Bloodworth  ^ 
was  lost,  that  diligent  search  had  been  made  * 
for  it,  and  that  It  could  not  be  found.  It  also 
appeared  that  the  land  in  dispute  was  wild 
land,  and  that  no  one  had  been  in  actual  pos- 
session of  it  for  10  years.  The  defendants  in- 
troduced in  evidence  a  deed  from  Bloodworth 
to  Weems,  dated  February  13,  1855,  three 
years  prior  to  the  rendition  of  the  judgment 
in  favor  of  Priester  against  Bloodworth,  and 
recorded  April  1,  1902.  The  bill  of  exceptions 
recites  that  "this  deed  was  offered  by  the  de- 
fendants with  the  statement  that  defendants 
claimed  under  it,  and  it  was  relied  upon  as 
showing  title  out  of  plaintiff's  predecesso^r  in 
title."  It  also  recites  that  "after  argument 
the  court  announced  his  decision  that  the 
plaintiff  did  not  show  perfect  title,  because  of 
the  fact  that  plaintiff  failed  to  produce  or 
prove  the  record  of  the  fi.  fa.  in  favor  of 
James  W.  Priester  against  S.  W.  Bloodworth, 
on  which  was  based  the  sheriff's  deed  from 
Dunn  to  Sears  relied  upon  by  plaintiff  as  part 
of  his  title,  and  upon  this  express  ground  the 
court  therefore  ruled  that  plaintiff  was  not 
entitled  to  the  injunction  prayed  for."  To 
this  ruling  the  plaintiff  excepted. 

It  is  well  settled  by  the  decisions  of  this 
court  that  the  "perfect  title"  required  by  the 
GlvU  Code  of  1895,  (  4927,  to  warrant  the 
grant  of  an  injunction  against  the  cutting  of 
timber,  in  the  absence  of  an  allegation  of  in- 
solvency or  that  the  threatened  damages  will 
be  irreparable,  "must  be  a  duly  executed  pa- 
per title,  the  exhibition  of  which  will  show 
both  the  "right  of  possession'  and  the  *right  of 
property'  in  the  plaintiff.  A  paper  title  not 
meeting  these  requirements,  or  a  title  resting 
in  parol,  will  not  bring  an  injunction  case 
within  the  provisions  of  this  section."  Wil- 
cox Lumber  Oo.  v.  Bullock,  109  Ga.  532,  35 
8.  E.  52.  See,  also,  Gamp  v.  Dixon,  111  Ga. 
674,  36  S.  E.  878,  where  the  subject  is  fully 
discussed;  Dixon  v.  Monroe,  112  Ga.  158,  37 
S.  B.  180:    Jenkins  v.  Carmen,  112  Ga.  476, 

37  S.  B.  719;  Morgan  v.  Baxter,  113  Ga.  144, 

38  S.  B.  411.  In  the  present  case  the  absence 
of  documentary  proof  of  the  existence  or  rec- 


ord of  the  execution  in  favor  of  Priester 
against  Bloodworth  constituted  a  break  In 
the  plaintiff's  chain  of  title  which  was  fatal 
to  his  right  to  an  injunction  under  the  Code 
section  cited.  The  execution  was  necessary 
to  give  the  sheriff  the  right  to  sell  the  prop- 
erty, and,  as  we  have  seen,  parol  proof  of  its 
existence  will  not  suffice  to  make  out  the  kind 
of  title  necessary  to  afford  the  plaintiff  the 
remedy  he  seeks,  in  the  absence  of  an  allega- 
tion of  Insolvency  or  of  irreparable  damages. 
It  must  be  borne  in  mind  that  the  relative 
merits  of  the  claim  of  title  set  up  by  the 
plaintiff  and  that  made  by  the  defendants  is 
not  involved  in  this  decision.  The  question 
before  us  is  one  not  of  title,  so  much  as  pro- 
cedure, and  the  title  to  the  property  In  dis- 
pute is  involved  only  to  the  extent  that  It  is 
necessary  to  show  the  plaintiff's  right  to  the 
relief  he  seeks.  As  we  have  shown,  the  title 
set  up  by  him  rested  partly  in  parol,  and  the 
court  below  was  clearly  right  in  denying  the 
injunction  sought. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

(119  Oa.  970) 
COOPER  V.  liAZARUa 
(Supreme  Court  of  Georgia.    May  11,  1904.) 

APPEAL   AND    ERROB  —  BILL   OF    EXCSFTIONS — 
FILINO— DISMISSAL. 

1.  There  is  upon  the  bill  of  exceptions  no  en- 
try showing  that  the  same  was  ever  filed  in  the 
office  of  the  clerk  of  the  trial  court.  The  clerk 
certifies  that  he  has  no  recollection  that  the.  pa* 
per  was  filed  in  his  office  within  the  time  re- 

Suired  by  law.  A  mandamus  proceeding  was 
istituted  in  the  trial  court  against  the  derk 
to  compel  him  to  indorse  an  entry  of  filing  up- 
on the  paper,  showing  that  it  was  filed  within 
due  time,  and  final  iudfirment  has  been  rendered 
in  such  proceeding  in  favor  of  the  clerk.  The 
case  was  called  in  the  Supreme  Court  for  final 
disposition  at  a  time  to  which  it  had  been  regu* 
larly  postponed  under  the  law,  and  it  was  held 
that  the  writ  of  error  must  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  (bounty; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  John  R.  Cooper,  as  receiv- 
er, and  Rosalie  lAzarus.  There  was  judg- 
ment for  the  latter,  and  the  former  brings 
error.    Writ  dismissed. 

Steed  &  Ryals,  Hardeman,  Davis,  Turner 
&  Jones,  and  Ross  &  Grace,  for  plaintiff  in 
error.  Jno.  R  L.  Smith,  fdr  defendant  in 
error. 

COBB,  J.  The  bill  of  exceptions  was  cer- 
tified on  June  13,  1903.  It  was  filed  in  the 
office  of  the  clerk  of  the  Supreme  Court  on 
August  5th,  and  was  placed  on  the  docket  of 
the  October  term.  No  entry  of  filing  In  the 
office  of  the  clerk  of' the  superior  court  ap- 
pears on  the  bill  of  exceptions.  The  clerk 
certifies  that  he  cannot  recall  ever  having 
heard  of  the  bill  of  exceptions  until  the  29th 
day  of  July,  when  it  was  found  in  his  (^ce 
among  the  papers  ift  the  case^  with  no  back* 
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log  to  indicate  what  it  was,  and  nothing  to 
f  how  that  it  had  eTer  been  filed  in  his  office. 
On  Anguat  10th  the  plaintiff  in  error  made 
an  application  to  this  court  for  a  mandamna 
against  the  clerk  to  compel  him  to  mark  the 
bill  of  exceptions  filed  as  of  Jane  16th,  it 
b^ng  alleged  that  It  was  actually  filed  on 
that  date.  Upon  this  application  a  manda- 
mus nisi  was  issued  against  the  clerk,  re- 
turnable to  the  October  term.  The  clerk 
filed  an  answer,  In  which  he  denied  that  the 
bill  of  exceptions  was  filed  on  the  date  aboTO 
mentioned,  or  on  any  other  date  within  the 
time  allowed  by  law  for  the  filing  of  the 
same.  The  ruling  of  the  court  on  this  appli- 
cation is  contained  in  the  headnotes  in 
Cooper  V.  Nlsbet,  118  Ga.  872,  45  S.  B.  602, 
and  need  not  be  repeated  here.  In  accord- 
ance with  the  ruling  then  made,  an  order 
was  passed  on  October  31st  dismissing  the 
application  for  mandamus,  and  directing  the 
clerk  of  this  court  to  transmit  to  the  superior 
court  of  Bibb  county  the  original  bill  of  ex- 
ceptions, in  order  that  such  appropriate  pro- 
ceedings might  be  had  in  that  court  as 
would  be  necessary  to  relieve  the  defects. 
At  the  conclusion  of  this  order  appeared  the 
following:  "It  is  further  ordered  that  said 
bill  of  exceptions  be  returned  to  this  court 
before  tho  last  day  of  the  present  teim,  or  in 
default  thereof  the  writ  of  error  will  be  dis- 
missed.*' On  October  5th  a  motion  to  dismiss 
the  writ  of  error  on  the  ground  that  the  bill 
of  exceptions  had  never  been  filed  in  the 
office  of  the  clerk  of  the  superior  court  was 
filed  by  the  defendant  in  error.  When  the 
case  was  reached  on  the  call  of  the  Macon 
circuit,  it  was  postponed  until  a  later  day  in 
the  term,  and  finally  passed  to  th^  heel  of 
the  docket.  Being  thus  placed  among  the 
cases  in  which  oral  argument  could  not  be 
beard  during  the  October  term,  it  was  heard 
by  briefs  both  on  the  merits  and  on  the  mo* 
tion  to  dismiss;  such  briefs  being  filed  at 
the  time  required  by  the  order  of  the  court 
usually  passed  in  reference  to  such  cases. 
Thereafter,  during  the  October  term,  appli- 
cation was  made  to  strike  from  the  order 
passed  on  October  31st  the  words  above 
quoted,  which  provided  that,  unless  the  bill 
of  exceptions  was  returned  to  this  court  be- 
fore the  last  day  of  the  October  term,  the 
writ  of  error  would  be  dismissed;  it  being 
alleged  that  the  mandamus  proceedings  were 
still  pending  against  the  clerk  in  the  superior 
court;  that  a  trial  had  been  had  resulting  in 
a  verdict  in  favor  of  the  clerk;  that  a  new 
trial  had  been  granted;  that  a  second  trial 
bad  been  had,  which  also  resulted  in  a  ver- 
dict in  favor  of  the  clerk;  that  the  Judge  had 
oTermled  a  motion  for  a  new  trial;  that  the 
mandamus  case  was  then  pending  in  the  Su- 
preme Ck>urt  on  a  bill  of  exceptions  assign- 
ing error  upon  the  refusal  of  the  judge  to 
grant  a  new  trial;  and  that  such  mandamus 
case  would  not  probably  be  disposed  of  be- 
fore the  adjournment  of  the  October  term. 
Upon  the  hearing  of  this  application,  an  or- 


der was  passed  striking  from  the  order  of 
October  31st  the  words  referred  to,  and  it 
was  further  ordered  that,  as  briefs  had  been 
duly  filed  in  the  case,  the  same  should  stand 
upon  the  docket  until  the  further  order  of 
the  court;  it  being  distinctly  provided  in  the 
order  that  nothing  therein  should  prejudice 
the  right  of  the  defendant  in  error  to  move 
at  the  succeeding  term,  or  thereafter,  to 
strike  the  case  from  the  docket,  nor  the  right 
of  the  plaintiff  in  error  to  make  such  motion 
in  reference  to  the  case  as  the  court  might 
have  authority  to  entertain,  in  the  event  the 
plaintiff  in  error  is  finally  successful  in  the 
mandamus  proceeding  against  the  clerk  of 
the  superior  court  Argument  on  the  man- 
damus case  was,  by  special  order,  heard 
during  the  October  term,  but  the  case  was 
not  decided  during  that  term.  Such  was  the 
status  of  the  matter  when  the  court  finally 
adjourned  for  the  October  term.  On  March 
20th  the  judgment  in  the  mandamus  case 
was  affirmed.  Cooper  v.  Nisbet,  118  Ga.  872, 
45  S.  E.  602.  And  when  the  cases  which  had 
been  passed  to  the  heel  of  the  docket  of  the 
October  term  were  called  for  reargument 
during  the  March  term,  as  provided  in  the 
order  above  referred  to,  the  case  was  again 
submitted  to  the  court  upon  the  briefs  filed; 
the  defendant  in  error  still  insisting  upon  her 
motion  to  dismiss. 

It  not  appearing  that  the  bill  of  exceptions 
had  been  filed  in  the  office  of  the  clerk  of  the 
trial  court  within  the  time  required  by  law, 
and  it  being  shown  that  the  plaintiff  In  error 
had  failed  in  the  mandamus  proceeding - 
against  the  clerk  to  require  an  entry  of  filing 
to  be  placed  upon  the  bill  of  exceptions,  the 
writ  of  error  must  be  dismissed*  All  the 
Justices  concurring. 


(UOOft.  S7) 
McINTTRB  V.  McINTTRB. 
(Supreme  Court  of  Georgia.    May  12,  1004.) 

WILLS— PBOBATE— CANCELLATION— EVIOEIVCB  — 

MOTION  FOB  NEW  TRIAL— EXERCISE  OV 

OI8CBETION. 

1.  Where  a  first  application  for  a  new  trial 
is  made  on  discretionary  grounds,  the  trial  jvLdg» 
must  exercise  his  discretion  In  approval  or  dis- 
approval of  the  verdict 

The  order  overruling  the  motion  for  a  new 
trial  in  this  case  showing  on  its  face  that  the 
judge  did  not  exercise  the  discretion  which  the 
law  vested  in  him,  a  new  trial  must  result,  un- 
less the  evidence  demanded  the  verdict 

This  is  true  though  the  failure  of  the  judge 
to  exercise  his  discretion  was  not  made  the  sub- 
ject of  a  special  exception. 

2.  Where  a  paper  found  among  a  decedent's 
papers  is  offered  for  probate  as  a  will,  and  ap- 
pears to  have  been. canceled  or  obliterated  in  a 
material  part,  a  presumption  arises  that  the 
cancellations  or  obliterations  were  made  by  the 
deceased,  and  that  he  intended  them  to  operate 
as  a  revocation. 

3.  The  rule  of  the  English  courts  that  cancel- 
lations with  a  lead  pencil  are  presumed  to  have 
been  deliberative,  and  not  final,  has  not  been 
generally  adopted  by  the  American  courts. 

4.  The  rule  of  presumption .  al>ove  stated  ap- 
plies where  the  cancellations  are  made  with  a 
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pencil,  bat  t&e  fact  that  they  are  bo  made  maj 
be  considered  by  the  jury,  with  other  evidenoef 
in  determining  whether  the  presumption  of  revo- 
cation has  been  rebutted. 

5.  Joint  operation  of  act  and  intention  ia  nec- 
essary to  revoke  a  will. 

6.  Where  an  act  is  done  by  the  testator  which 
may  or  may  not  amount  to  revocation,  revoca- 
tion will  not  result  if  it  appears  that  the  act 
was  dependent  upon  the  efficacy  of  another  act, 
such  as  the  making  of  a  new  will,  and  that  the 
testator  did  not  intend  to  revoke  bis  will  unless 
the  other  act  was  consummated. 

7.  But  where  the  will  is  completely  revoked, 
the  failure  of  another  contemplated  act  cannot 
revive  it 

8.  The  evidence  did  not  demand  the  verdict 
rendered.  The  charge  of  the  court  was  in  the 
main  correct,  but  in  some  respects  not  altogeth- 
er accurate.  The  propounder  was  not  an  incom- 
petent witness  for  the  reason  assigned  in  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Pope  Barrow,  Judge. 

Proceedings  by  D.  B.  Mclntyre  for  the 
probate  of  the  will  of  Edward  Mclntyre, 
deceased,  to  which  W.  R.  Mclntyre  filed  a 
caveat.  The  will  was  admitted  to  probate, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  caveator  brings  error.    Reversed. 

Osborne  &  Lawrence,  for  plaintiff  In  er- 
ror. Adams  &  Adams,  for  defendant  in  er- 
ror. 

SIMMONS,  0.  J.  A  paper  alleged  to  be 
the  last  will  and  testament  of  Edward  Mc- 
lntyre was  propounded  for  probate.  A  son 
of  the  deceased  filed  a  caveat  on  the  ground 
that  the  paper,  though  once  a  will,  had  been 
revoked  by  cancellation  and  obliteration. 
The  finding  of  the  ordinary  was  In  favor  of 
the  caveator,  and  the  propounder  appealed 
to  the  superior  court,  where  a  verdict  and 
Judgment  were  rendered  setting  up  the  pa- 
per offered  for  probate  as  the  will  of  the  de- 
ceased. A  motion  for  a  new  trial  was  filed 
by  the  careator,  and  on  the  hearing  the  fol- 
lowing order  was  passed:  *'In  this  case  It 
appeared  to  me  at  the  trial  that  the  evidence 
Inclined  against  the  will,  but  the  Jury  are 
the  sole  and  exclusive  Judges  of  all  ques- 
tions of  fact,  and  I  have  no  more  right  to 
require  them  to  take  the  facts  of  the  case 
from  the  court  than  they  have  to  require 
me  to  take  the  law  from  them.  Upon  this 
branch  of  the  motion,  therefore,  I  think  It 
would  be  a  usurpation  of  power  to  Interfere 
with  the  verdict  upon  the  ground  that  the 
evidence  did  not  authorize  it,  for  the  rea- 
son that  there  ia  sufficient  evidence  to  sup- 
port the  verdict."  The  order  then  recited 
that  no  error  of  law  was  committed,  and 
that  a  new  trial  would  not  be  granted.  The 
caveator  excepted. 

1.  The  application  was  for  a  first  new 
trial,  and  was  based  partly  upon  discretion- 
ary grounds;  that  Is,  that  the  verdict  was 
contrary  to  the  evidence,  and  decidedly  and 
strongly  against  the  weight  of  the  evidence. 
The  order  Indicates  that  the  trial  Judge  did 
not  exercise  the  discretion  which  the  law 


contemplates  he  shall  exercise  in  every  such 
case  -where  the  evidence  Is  conflicting.  The 
order  is  rery  similar  In  verbiage  to  that 
passed  In  Thompson  v.  Warren,  118  Ga.  644, 
I  45  S.  B.  912,  where  a  new  trial  was  ordered 
by  this  court  solely  on  the  ground  that  the 
trial  Judge  had  not  exercised  any  discretion 
with  reference  to  the  approval  or  disapprov- 
al of  the  verdict.  It  is  contended  that 
Thompson  v.  Warren  is  not  controlling,  be- 
cause in  that  case  there  was  a  special  ex- 
ception raising  the  point  upon  which  the 
decision  was  made,  whereas  there  is  no  suck 
exception  in  the  present  case.  We  do  not 
think  this  a  valid  distinction,  or  that  It  was 
necessary  to  do  more  than  file  a  general  ex- 
ception to  the  overruling  of  the  motion.  It 
Is  to  be  noted  that  in  neither  of  the  some- 
what analogous  cases  of  Rogers  v.  State, 
101  Ga.  561,  28  S.  E.  978,  and  Central  of 
Ga.  Ry.  Co.  v.  Harden,  118  Ga.  453,  88  8. 
B.  949,  both  of  which  are  cited  in  Thomp- 
son V.  Warren,  was  there  any  special  ex- 
ception. The  Judgment  must  be  reversed  on 
this  ground,  irrespective  of  others,  unless,  as 
contended,  the  verdict  was  demanded  by  the 
evidence. 

2.  The  paper  offered  for  probate  had  been 
duly  and  legally  executed  as  a  will.  Some 
time  after  its  execution  the  testator  drew 
pencil  lines  through  certain  portions  of  the 
will,  and  also  caused  slips  of  blank  paper 
to  be  pasted  over  certain  clauses  in  the  will, 
through  which  pencil  lines  appear  to  have 
been  previously  drawn.  The  lines  were 
llghtiy  drawn,  and  left  the  writing  perfect- 
ly legible.  The  will  purported  to  have  been 
executed  in  Effingham  county,  and  a  line 
was  drawn  through  the  word  **Efflngham,'* 
and  the  word  "Chatham"  written  in  pencil 
to  the  left  The  abbreviation  "Edwd.**  in 
the  name  of  the  testator  was  canceled  in 
the  same  way,  and  the  full  name,  "Edward,** 
written  above  it.  The  remainder  of  the 
formal  part  of  the  will  was  left  intact  Pen- 
cil lines  were  then  drawn  through  9  or  10 
lines  making  bequests  to  testator's  wife  and 
son,  and  over  some  of  tbese  lines  a  blank 
slip  was  pasted.  The  14  lines  following 
were  unaltered;  these  describing  certain 
real  estate  and  personal  property,  and  stating 

that  they  were  given  to ,  a  blank  slip 

being  pasted  over  the  name  of  the  ben^l- 
dary.  On  this  slip  was  written,  "leave  two 
lines,"  and  diagonally  to  the  right  and  above 
the  slip  was  written  "2  blank  lines."  The 
clause  following  was  dealt  with  in  the  same 
way,  the  name  of  the  beneficiary  being  cov- 
ered with  a  slip  of  paper  on  which  was  writ- 
ten "3  lines."  No  slip  was  pasted  over  the 
name  of  the  beneficiary  of  the  property  de- 
scribed in  the  next  clause,  but  pencil  lines 
were  drawn  through  it  and  the  words  '*2 
blank  lines"  written  in  pencil  to  the  right. 
Pencil  lines  were  drawn  through  the  next 
clause,  disposing  of  a  share  of  stock  in  a 
corporation  to  testator's  grandson.  The  fol- 
lowing clauses,  providing  for  the  payment 
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of  debts,  making  disposition  of  cemetery 
lots,  nominating  testator^s  wife  as  execa- 
trlx»  and  conferring  upon  her  certain  pow- 
ers, were  left  Intact  The  date  upon  which 
the  will  appeared  to  hare  been  executed  was 
canceled  with  pencil  lines,  and  the  words 
"two  (2)  blank  lines"  written  to  the  left 
Pencil  lines  were  also  drawn  through  tes* 
tator's  signature  and  through  the  signatures 
of  the  witnesses,  and  the  names  of  three 
other  persons  written  to  the  left 

As  a  general  rule,  the  burden  is  on  a  per- 
son attacking  a  paper  offered  for  probate  as 
a  will  to  sustain  the  grounds  of  his  attack. 
But  by  express  provision  of  our  statute, 
where  a  will  has  been  canceled  or  obliterated 
in  a  material  part,  a  presumption  of  revoca- 
tion arises,  and  the  burden  is  on  the  propound- 
er  to  show  that  no  revocation  was  intended. 
Civ.  Ck>de  1805.  §  3343.  See,  also,  Howard  v. 
Hunter,  115  Oa.  358,  41  S.  E.  638,  90  Am.  St 
Rep.  121;  Gutier  v.  Cutler  (N.  C.)  40  S.  B. 
689,  89  Am.  St  Rep.  854,  57  L.  R.  A.  209. 
How  far  the  cancellation  or  obliteration  must 
extend  before  this  presumption  will  arise,  is 
not  settled.  See  Malone's  Adm'r  v.  Hobbs 
(Va.)  39  Am.  Dec.  266.  Where  the  paper  is 
found  among  the  testator's  effects,  there  is 
also  a  presumption  that  he  made  the  cancel- 
lations or  obliterations.  See  cases  cited  in 
note  to  Graham  v.  Burch,  28  Am.  St  Rep. 
351.  The  presumption  that  revocation  waa 
intended  will  certainly  arise  where  the  testa- 
tor draws  lines  through,  and  pastes  slips  of 
'  paper  over,  clauses  of  the  will  disposing  of 
portions  of  his  property,  and  also  draws  lines 
through  his  signature  and  those  of  the  sub- 
scribing witnesses.  It  having  been  shown 
that  the  paper  offered  for  probate  in  this  case 
bad  been  in  the  custody  of  the  deceased  up 
to  the  time  of  his  death,  the  propounder  was 
met  with  both  of  the  presumptions  above 
alluded  to. 

3,  4.  There  are  cases,  chiefly  English,  hold- 
ing that  a  cancellation  with  a  pencil  is  pre- 
sumptively deliberative,  and  not  final,  and  no 
presumption  of  revocation  arises  from  such 
cancellations.  ScTe  2  Green.  Bvld.  <16th  Ed.) 
I  681,  p.  626,  note  12;  Mence  v.  Mence,  IS 
Ves.  Jr.  348,  and  cases  cited  in  footnote  "a." 
The  American  cases  generally  do  not  adopt 
this  rule.  Townshend  v.  Howard,  86  Me. 
285,  29  AU.  1077;  Woodflll  v.  Patton,  76  Ind, 
575,  40  Am.  Rep.  269;  Gardner  on  Wills,  i 
81,  p.  258.  Mr,  Underbill  characterizes  the 
English  rule  as  absurd,  and  says  that  *'the 
tme  rule  is  that  the  cancellation  of  a  will  in 
lead  pencil  is  only  one  fact  to  be  considered 
in  determining  the  effect  of  the  cancellation, 
and  the  intention  with  which  it  was  made. 
Where  a  will  is  produced  with  lead-pencil 
cancellations,  it  will  be  presumed  that  they 
were  done  by  the  testator  animo  revocandl; 
and  it  is  upon  the  .party  claiming  that  they 
were  deliberative,  and  not  final,  to  establish 
that  fact"  1  Under,  on  Wills,  S  230.  This 
statement  of  the  law  expresses  our  views. 
IS.  Joint  operation  of  act  ai^d  intention  la 


necessary  to  revoke  a  will.  Howard  v.  Hun- 
ter, supra.  As  aptly  and  concisely  expressed 
by  James,  L.  J.,  in  Cheese  v.  Lovejoy,  2  P. 
D.  251-253:  "All  the  destroying  \n  the  world, 
without  intention,  will  not  revoke  a  will; 
nor  all  the  intention  in  the  world,  without 
destroying.  There  must  be  the  two."  Here 
we  have  certainly  the  act  and  an  act  of  such 
a  character  as  to  give  rise  to  a  presumption 
of  intention  to  revoke.  It  is  contended  that 
the  evidence  demanded  a  finding  that  this 
presumption  had  been  rebutted,  but  this  con- 
tention, as  we  shall  presently  show,  cannot 
be  sustained. 

6,7.  Reference  is  made  in  the  brief  of 
counsel  for  the  defendant  in  error  to  what 
is  known  as  the  ^'doctrine  of  dependent  rela- 
tive revocation.*'  Under  the  operation  of  this 
doctrine,  it  has  been  held  that  if  a  testator 
cancel  or  destroy  a  will,  with  a  present  in- 
tention to  make  a  new  will  as  a  substitute  for 
the  old,  and  the  new  will  is  not  made,  or,  If 
made,  fails  of  effect  for  some  reason,  it  will 
be  presumed  that  the  testator  preferred  the 
old  will  to  an  intestacy,  and  this  testament 
will  be  given  effect.  We  believe  this  doc- 
trine to  be  sound,  when  properly  understood 
and  properly  qualified.  It  is  a  doctrine  of 
presumed  intention,  and  has  grown  up  as  a 
result  of  an  effort  which  courts  always  make 
to  arrive  at  the  real  intention  of  the  testator. 
Some  of  the  cases  appear  to  go  to  extreme 
lengths  in  the  application  of  this  doctrine, 
and  seem  to  defeat  the  very  intention  at 
which  they  were  seeking  to  arrive.  The  doc- 
trine, as  we  understand  it  and  are  willing  to 
apply  it  is  this:  The  mere  fact  that  tlie 
testator  intended  to  make  a  new  will,  or 
made  one  which  failed  of  effect  will  not 
alone,  in  every  case,  prevent  a  cancellation 
or  obliteration  of  a  will  from  operating  as 
a  revocation.  If  it  is  clear  that  the  cancel- 
lation and  the  making  of  the  new  will  were 
parts  of  one  scheme,  and  the  revocation  of 
the  old  will  was  so  related  to  the  making  of 
the  new  aa  to  be  dependent  upon  it  then,  if 
the  new  will  be  not  made,  or,  if  made,  is 
invalid,  the  old  will,  though  canceled,  should 
be  given  effect  if  its  contents  can  be  as- 
certained in  any  legal  way.  But  if  the  old 
will  is  once  revoked—if  the  act  of  revocation 
is  completed— as  if  the  will  be  totally  de- 
stroyed by  burning,  and  the  like,  or  if  any 
other  act  is  done  which  evidences  an  unmis- 
takable intention  to  revoke,  though  the  will 
be  not  totally  destroyed,  the  fact  that  the 
testator  intended  to  make  a  new  will,  or 
made  one  which  cannot  take  effect  counts 
for  nothing.  In  other  words,  evidence  that 
tbe  testator  intended  to  make  or  did  actually 
make  a  new  will,  which  was  Inoperative, 
may  throw  light  on  the  question  of  intention 
to  revoke  the  old  one,  but  it  can  never  revive 
a  will  once  completely  revoked.  See,  on  the 
subject  Page  on  Wills,  §  276;  Schoul.  on 
Wills  (3d  Ed.)  §  398;  Prltch.  on  Wills.  §  272; 
1  Woer.  Am.  Law  Adm.  (2d  Ed.)  i  48,  *90,  01 
Semmes  v.  Semmes,  7  Hax.  &  J.  38S:  Banks 
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?.  Banks,  65  Mo.  432;  Halrston  t.  Hairston, 
30  Miss.  276;  Wilbourn  v.  Shell,  59  Miss. 
205,  42  Am.  Rep.  363;  Qardlner  t.  Gardiner 
(N.  H.)  19  Atl.  051,  8  L.  R.  A.  383;  Will  of 
Pennlman  (Minn.)  18  Am.  Rep.  375;  John- 
son V.  Brailsford,  2  Nott  &  McC.  272,  10 
.\m.  Dec.  601:  In  re  Olmsted's  Estate  (Cal.) 
54  Pac.  745,  747;  Thomas  v.  Thomas  (Minn.) 
79  N.  W.  104,  77  Am.  St.  Rep.  639;  Town- 
shend  v.  Howard  (Me.)  29  A.  1077;  notes  to 
Graham  v.  Burch,  28  Am.  St.  Rep.  345.  Ap- 
plying what  has  been  said  to  the  facts  of  the 
present  case,  the  following  result  is  reached: 
There  was  evidence  from  which  the  jiury 
could  have  found  that,  when  the  testator 
canceled  the  old  will,  he  Intended  to  make  a 
new  one.  The  canceled  paper  itself  bore 
evidence  of  such  an  Intention.  If  this  was 
his  intention,  and  he  did  not  intend  for  the 
cancellation  to  operate  as  a  revocation  un- 
less the  new  will  was  made,  then  the  finding 
ought  to  be  In  favor  of  the  propounder.  On 
the  other  hand,  there  was  evidence  from 
which  a  Jury  could  find  that  the  cancellation 
was  Intended  to  operate  as  a  revocation,  and, 
if  this  is  the  truth,  the  finding  ought  to  be 
against  the  will,  notwithstanding  it  may  ap- 
pear that  the  testator  contemplated  the  mak- 
ing of  another  will.  These  are  questions  for 
the  jury  to  decide.  The  matter  finally  turns 
upon  tne  intention  of  the  testator,  and  no 
mere  presumption  can  be  allowed  to  defeat 
this  intention  when  It  has  been  made  to  ap- 
pear. 

8.  The  evidence  did  not  demand  the  ver- 
dict rendered.  A  witness  for  the  caveator 
testified  that  he  was  present  in  the  room  dur- 
ing the  last  illness  of  the  deceased,  and  that 
he  said  to  his  son,  the  caveator:  "Willie,  I 
have  left  a  pencil  memorandum  of  a  wilL  It 
is  not  a  will.  I  was  not  able  to  finish  [or 
complete]  it,  but  I  call  upon  Willie  to  carry 
out  the  provisions  of  this  pencil  memoran- 
dum." The  witness  testified  positively  and 
unequivocally  that  this  was  the  exact  lan- 
guage of  the  deceased.  Where  the  issue  is 
revocavit  vel  non,  the  declarations  of  the  tes- 
tator are,  in  this  state,  admissible,  "although 
made  at  any  time  between  the  making  of  the 
will  and  the  death  of  the  testator."  Patterson 
V.  Hickey,  32  Ga.  156.  The  reply  made  by 
the  propounder  to  this  evidence  Is  that,  while 
admissible,  it  is  of  slight  evidentiary  value, 
and  counts  for  nothing  when  weighed  against 
the  other  evidence  that  the  testator  did  not 
intend  a  revocation,  and  that,  properly  con- 
strued, the  declai'ation  Itself  really  shows 
that  the  testator  regarded  the  paper  as  his 
will.  We  have  been  unable  to  take  this  view 
of  the  matter.  The  evideuce  is  of  an  explicit 
declaration  by  the  testator  that  the  paper  was 
not  his  will,  but  contained  only  memoranda 
for  a  will.  The  request  to  the  son  was  to 
carry  out  the  provisions  of  memoranda,  and 
not  of  a  will.  If  not  Ids  will,  it  must  have 
been  revoked,  for  it  was  once  a  will.  The 
preponderance  of  the  evidence  may  have  been 
to  the  effect  that  the  testator  did  not  intend 


a  revocation,  but  it  cannot  be  said  that  there 
was  no  evidence  to  the  contrary. 

We  send  the  case  back,  that  it  may  be  re- 
tried in  accordance  with  the  views  herein 
expressed.  The  motion  for  a  new  trial  con- 
tains several  grounds,  but  most  of  them  are 
covered  in  the  foregoing  discussion.  One 
ground  complains  that  the  court  allowed  Mrs. 
Mclntyre,  widow  of  the  deceased,  and  pro- 
pounder of  the  will,  to  testify;  the  objection 
being  that  she  was  'interested  in  the  result 
of  the  suit."  Since  the  passage  of  the  evi- 
dence act  of  1866  and  Its  amendments,  inter- 
est does  not  disqualify  a  witness,  but  goes 
merely  to  his  credit  Error  is  not  assigned 
upon  any  portion  of  the  testimony  of  Mrs. 
Mclntyre,  nor  is  it  contended  that  she  is  dis- 
qualified as  a  witness  under  any  of  the  pro- 
visions of  the  act  of  1889  (Acts  1889.  p.  85; 
Civ.  Code  1895,  S  5269);  the  sole  objection 
being  that  she  is  interested.  As  to  her  com- 
petency to  testify  to  transactions  and  com- 
munications between  herself  and  the  deceas- 
ed, see  Buchannan  v.  Buchannan,  103  Ga.  90, 
20  S.  E.  608  (1).  The  charge  of  the  Judge 
was,  in  the  main,  fair  and  accurate.  The 
instruction  on  the  subject  of  the  burden  of 
proof  was,  however,  not  altogether  accurate. 

Judgment  reversed.  AU  the  Justices  con- 
curring. 

(Lao  Ga.  174) 
PINCH  V.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  190i.) 

INTOXICATING   LIQUORS  —  ILLEGAL  SALE— 6UP- 
FICIENCY  OF  EVIDENCE. 

1.  Evidence  that  a  fluid  sold  by  the  accused 
was  red  in  color,  looked  like  liouor,  bamt  like 
liquor,  and  had  an  effect  like  cheap  whisky  or 
beer,  is  sufficient  to  authorize  his  conviction  un- 
der an  indictment  charging  him  with  having  sold 
spirituous  and  malt  liquors  and  intoxicating 
bitters  without  having  registered  as  a  dealer 
therein ;  it  appearing  that  the  accused  bad  not 
so  registered. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro;  X 
F.  Brannen,  Judge. 

W.  S.  Finch  was  convicted  of  selling  in- 
toxicating liquors  without  having  registeree 
his  name  as  a  dealer,  and  brings  error.  Af- 
firmed. 

Tyler  &  Anderson  and  H.  B.  Strange,  for 
plaintiflP  in  error.  Howell  Cone,  Sol.,  and 
B.  T.  Rawlings,  Sol.  Gen.,  for  the  State. 

COBB,  J.  The  indictment  charged  the 
accused  with  having  sold  spirituous  and  malt 
liquors  and  intoxicating  bitters  without  hav- 
ing registered  his  name  as  a  dealer.  His 
motion  for  a  new  trial  was  based  upon  the 
general  grounds  only,  and,  having  been  over- 
ruled, he  excepted. 

There  was  but  one  witness  in  the  taae,  and 
his  testimony  was,  !n  substance,  as  follows: 
"I  bought  .something  from  Mr.  Finch  In  the 
fall  of  1901.  It  was  a  pint  flask,  with  some- 
thing red  in  it    I  paid  him  forty  cents  for 
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It  I  doa't  know  what  it  waa.  Tbe  bottle 
never  had  any  label  on  it  I  took  three 
drinks  of  It  I  can*t  aay  it  waa  whisky.  I 
don't  know  what  It  was.  I  called  for  some- 
thing to  drink,  and  he  gave  me  the  stuff  I 
bought"  On  cross-examination  the  witness 
testified  that,  if  what  he  bought  was  whisky, 
it  was  the  poorest  grade  he  ever  drank;  that 
it  was  not  gin,  nor  rum,  nor  beer,  and  It  was 
not  bitter;  that  it  was  red,  and  had  a  bum- 
ing  effect  like  a  cheap  grade  of  whisky;  that 
It  had  a  similar  effect  to  liquor,  looked  like 
whisky,  and  had  an  effect  something  like 
beer;  that  it  was  not  as  strong  as  good  whis- 
ky; had  an  effect  about  like  cheap  whisky, 
rum,  or  gin;  that  it  was  stronger  and  burnt 
more  than  beer.  While  not  sufficient  to  show 
what  particular  kind  of  liquor  the  accused 
sold,  this  evidence  was,  we  think,  sufficient 
to  show  that  the  witness  bought  from  him 
some  kind  of  liquor,  probably  whisky.  The 
Jury  could  read  between  the  lines.  They 
could  see  that  the  witness  was  making  a 
palpable  effort  to  dodge,  and  the  testimony 
makes  the  same  impression  upon  our  minds 
that  it  did  upon  theirs — that  the  accused 
was  guilty.  It  was  not  necessary  to  show 
what  particular  kind  of  liquor  he  sold,  be- 
cause, if  he  sold  any  liquor  of  the  kind  de- 
scribed in  the  indictment,  he  was  guilty  of 
the  offense  charged.  The  evidence  was  suf- 
ficient to  show  that  the  liquor  was  spirituous. 
It  was  red,  looked  like  whisky,  burnt  like 
liquor,  and  had  an  effect  like  cheap  whisky 
or  beer.  We  think  the  jury  were  warranted 
in  inferring  from  these  circumstances  that 
it  was  whisky,  or  some  other  spirituous 
liquor. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


azo  Ga.  180) 

ADDIS  v.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

CBIMINAL  I.A.W~INSTBUCTI0N8. 

1.  The  charge  complained  of,  when  taken  In 
connection  with  the  general  charge,  was  not  er- 
roneous. The  evidence  authorized  the  verdict, 
and  there  was  no  error  in  refusing  to  grant  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  ftrom  Superior  Court,  Rabun  County; 
J.  J.  Klmsey,  Judge. 

John  Addis  was  convicted  of  hog  stealing, 
and  brings  error.    Affirmed. 

J.  R.  Grant  and  Hubert  Estes,  for  plaintiff 
in  error.  W.  A.  Charters,  Sol.  Gen.,  for  the 
State. 

COBB,  J.  The  accused  was  convicted  of 
hog  stealing.  He  assigns  error  upon  the  re- 
fusal of  the  court  to  grant  him  a  new  trial. 
Complaint  Is  made  of  the  following  charge: 
"You  take  this  case,  gentlemen  of  the  Jury, 
and  determine  what  the  truth  is.  If  the  de- 
fendant is  guilty,  and  you  are  satisfied  of  It 
to  the  extent  I  have  charged  you,  it  would  be 


your  duty  to  convict  him.  If  so,  Just  say, 
•We,  the  Jury,  find  the  defendant  guilty/  " 
The  criticism  upon  the  charge  is  that  the 
court  should  never  Instruct  the  Jury  that  it 
was  their  duty  to  render  a  given  verdict,  and 
that  the  last  sentence,  being  a  complete  sen- 
tence in  itself,  was  an  expression  of  opinion 
by  the  court  on  the  evidence,  and  was  equiv- 
alent to  instructing  a  verdict  of  guilty. 

We  do  not  think  the  charge  subject  to  the 
criticism  made  upon  it.  The  Judge  had  fully 
charged  the  Jury  as  to  the  law  of  reasonable 
doubt,  and  also  the  rules  to  be  followed  in 
determining  cases  of  circumstantial  evidence; 
and  if  the  Jury,  from  the  evidence,  were  sat- 
isfied, to  the  extent  that  he  had  charged 
them— that  Is,  beyond  a  reasonable  doubt- 
that  the  accused  was  guilty,  it  was  their 
duty  under  the  law  to  convict  him,  and  there 
was  no  error  in  instructing  them  to  this  ef- 
fect Properly  construed,  there  was  nothing 
in  the  charge  complained  of  which  contained 
an  expression  of  opinion,  or  which  constrain- 
ed the  Jury  to  find  any  other  way  than  ac- 
cording to  the  evidence  as  it  appeared  to 
them.  The  circumstances  proved  were  of 
such  a  character  as  to  authorize  a  finding 
that  the  accused  stole  the  hog,  and  we  see  no 
reason  for  reversing  the  Judgment  refusing  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(ISO  Ga.  60) 
GOULD  V.  GLASS  et  al. 

(Supreme  Court  of  Georgia.    May  12,  19W.) 

HUSBAND  AND  WIFE— GUT  TO  WIFK— PRESUMP- 
TIONS —  BEFOBMATION  OW  INSTBUMENTS  — 
PLEADING— FBAUD— INJUNCTION  AGAINST  EX- 
ECUTOB— MISMANAGEMENT  OF  BSTATIB-^PETI- 
TION. 

1.  A  husband  conveyed  land  to  a  creditor  of 
his  wife  to  secure  the  payment  of  a  debt.  Upon 
the  payment  of  the  debt  the  creditor  executed 
a  deed  to  the  land  to  the  husband  and  wife  as 
tenants  in  common,  such  deed  being  duly  record- 
ed. About  six  vears  after  the  record  of  the 
deed  the  husband  and  wife  united  in  a  deed  as 
tenants  in  common,  conveying  a  portion  of  the 
land,  and,  simultaneously  with  the  execution  of 
this  deed,  the  purchaser  executed  to  the  husband 
and  wife,  jointly,  a  mortgage  to  secure  the  pur- 
chase money.  Held,  that  a  presumption  arose 
that  the  husband  inteuded  to  give  to  his  wife 
a  half  interest  in  the  mortgage. 

2.  The  presumption  of  a  gift,  arising  from  the 
act  of  the  husband  in  allowing  title  to  property 
owned  by  him  to  be  taken  in  the  name  of  his 
wife,  may  be  repelled  by  evidence  showing  that 
the  husband  thereafter  exercised  acts  of  domin- 
ion over  the  property  of  such  a  character  as 
were  inconsistent  with  ownership  by  the  wife. 
Acts  of  the  wife  apparently  recognizing  owner- 
ship in  the  husband  are  proper  matters  for  con- 
sideration in  determining  whether  there  has 
been  an  acceptance  of  the  gift. 

3.  A  petition  praying  for  the  equitable  rem- 
edy of  reformation  upon  the  ground  of  mistake 
is  insufficient  if  it  contains  only  general  allega- 
tions of  mistake,  and  does  not  state  how  the  mis- 
take was  made,  whose  mistake  it  was.  or  what 
brought  it  about. 

4.  Mere  general  allegations  of  fraud  are  not 
sufficient  to  authorize  the  granting  of  equitab^t 
reliet 


S06 


47  SOUTHEASTERN  REPOHTER. 


(G«; 


5.  Ab  a  fenera]  role,  equity  will  not  decree 
the  reformation  of  an  instrument  at  the  in* 
stance  of  one  who  is  a  mere  volunteer,  and  who 
was  not  a  party  to  the  instrument. 

6.  A  court  of  equity  will  not,  as  a  general  ruleu 
require  an  executor  to  give  bond  for  the  faithful 
management  of  the  estate,  or,  upon  refusal  to 
do  so,  grant  an  injunction  against  the  executor 
to  prevent  him  from  administering  the  estate, 
in  the  absence  of  an  unequivocal  allegation  that 
the  executor  is  insolvent ;  and  this  is  so  though 
there  may  be  general  allegations  of  mismanage- 
ment. 

7.  A  petition  against  an  executor  which  al- 
leges in  general  terms  mismanagement  and 
threats  to  misappropriate  the  funds  of  the  es- 
tate, and  does  not  allege  any  specific  act  of 
mismanagement,  or  show  any  indebtedness  to 
the  estate  on  account  of  such  acts,  and  does  not 
pray  for  discovery,  should  be  dismissed  on  de- 
murrer. 

8.  A  judgment  disallowing  an  amendment  to 
a  petition,  which,  if  allowed,  would  not  have 
cured  fatal  defects  in  the  petition,  objection  to 
which  had  been  raised  by  demurrer,  will  not 
be  reversed,  although  the  allowance  of  the 
amendment  might  not  have  been  erroneous. 

9.  Whether  the  allegations  of  the  orii^inal  pe- 
tition and  those  of  the  amendments  which  were 
allowed  be  considered  alone,  or  in  connection 
with  the  averments  of  the  amendment  which  was 
disallowed,  the  plaintiff  was  not  entitled  to  the 
relief  prayed  for,  and  the  judgment  dismissing 
the  petition  will  not  be  reversed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  E.-  Seabrook,  Judge. 

Action  by  Carrie  L.  Gould  against  Ellen 
Teynac,  as  executrix  of  the  estate  of  John 
F.  Teynac,  deceased.  Judgment  for  defend- 
ant, and  plaintiff  brought  error,  pending 
which  defendant  died,  and  her  executors, 
Ralph  H.  Glass  and  another,  were  substi- 
tuted as  defendants  in  error.    Affirmed. 

On  May  14,  1900,  Carrie  L.  Gould  tiled  a 
petition  which  alleged,  in  substance,  as  fol- 
lows; On  February  20,  1847,  John  F.  Tey- 
nac acquired  title  to  a  certain  described  tract 
of  land,  containing  28  acres,  in  Chatham 
county,  Ga.  On  August  12,  1878,  John  F. 
Teynac  conveyed  to  Ellen  Teynac,  as  trustee 
for  Carrie  L.  Glass,  the  plaintiff  (she  having 
since  intermarried  with  Gould),  for  life,  with 
remainder  to  her  children,  a  portion  of  this 
property.  Plaintiff  is  the  daughter  of  Ellen 
Teynac,  who  is  the  widow  of  John  F.  Tey- 
nac, and  petitioner's  first  husband,  John  F. 
GIas%  was  a  nephew  of  John  F.  Teynac. 
On  February  24,  1805,  John  F.  Teynac  bor- 
rowed from  the  Working  Men's  Mutual  Loan 
Association  91*000,  and,  to  secure  the  pay- 
ment of  the  same,  executed  a  deed  to  the 
remainder  of  the  property  above  referred  to, 
which  he  then  owned.  This  loan  was  after- 
wards paid,  and  the  premises  reconveyed  to 
John  F.  Teynac.  On  August  81,  1877,  John 
F.  Teynac  borrowed  from  the  Railroad  Mu- 
tual Loan  Association  91»000.  The  note  for 
this  sum  was  signed  hy  Ellen  Teynac,  and 
from  the  books  of  the  association  the  loan 
appeared  to  have  been  made  to  her.  The 
deed  made  to  the  association  to  secure  this 
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loan  was  signed  both  by  John  F.  Teynae 
and  Ellen  Teynac,  and  upoii  this  deed  was 
a  consent  to  the  execution  of  the  same  by 
Ellen  Teynac,  as  the  wife  of  John  F.  Teynac. 
The  association  gave  to  Ellen  Teynac  a  bond 
to  reconvey  the  premises  upon  payment  of 
the  loan.  At  the  time  this  transaction  took 
place  Ellen  Teynac  did  not  own  the  land 
conveyed  to  the  association,  or  any*  part  of 
it.  It  is  averred  that  for  this  reason  the 
bond  to  reconvey  to  her  was  of  no  force  and 
effect.  When  the  loan  was  made,  on  August 
20,  1888,  the  association  conveyed  the  land 
to  John  F.  Teynac  and  Ellen  Teynac.  It  Is 
alleged  that  this  "was  a  mistake  of  parties 
which  operates  as  a  gross  injustice  to  the 
said  John  F.  Teynac  and  to  his  estate,  and 
gives  an  unconscientious  advantage  to  aaid 
Ellen  Teynac."  Plaintiff  did  not  know,  un- 
til some  time  after  the  death  of  John  F. 
Teynac,  that  Ellen  Teynac  claimed  any  in- 
terest in  the  land.  On  January  9,  1880.  John 
F.  Teynac  sold  to  the  Oglethorpe  "Real  Es- 
tate Company  all  of  the  property  above  men- 
tioned which  he  then  owned,  and  three  acres, 
known  as  the  "Teynac  Reservation,"  on 
which  he  lived  and  died.  The  purchaser  of 
this  property  required  the  deed  of  convey- 
ance to  be  signed  both  by  John  F.  Teynac 
and  Ellen  Teynac,  and  also  executed  to  both 
of  them  a  mortgage  on  the  property  purchas- 
ed, to  secure  an  unpaid  balance  of  the  pur- 
chase money.  This  is  alleged  to  have  been 
a  mistake  of  the  same  character  as  that 
above  referred  to.  John  F.  Teynac  died  in 
1892,  leaving  a  will  In  which  he  gave  all  of 
his  property  to  his  wife  for  life,  with  remain- 
der to  plaintiff.  Ellen  Teynac  qualified  as 
executrix  of  the  will,  and  took  possession  of 
the  estate.  She  now  claims  that  the  land 
conveyed  to  the  Railroad  Association  as  se- 
curity, and  reconveyed  by  it  to  her  and  her 
husband,  was  owned  by  them  jointly  in  his 
lifetime,- and  sets  up  a  claim  to  a  one-half 
interest  in  this  property,  adversely  to  her 
holding  as  executrix,  and  In  contravention 
of  her  duties  as  such,  notwithstanding  that 
she  knows  full  well  that  the  entire  title, 
interest,  and  ownership  waa  vested  in  John 
F.  Teynac  up  to  the  date  of  his  death.  On 
November  26»  1890,  John  F.  Teynac  gave  a 
deed  to  part  of  the  three  acres  known  as 
the  "Teynac  Reservation"  to  secure  a  loan 
of  $1,000  from  the  Excelsior  Loan  &  Savings 
Company,  which  gave  him  a  bond  to  recon- 
vey upon  payment  of  the  debt.  This  debt 
was  paid  by  Ellen  Teynac,  as  executrix,  after 
John  F.  Teynac's  death,  and  the  security 
deed  canceled.  On  April  7,  1801,  John  F. 
Teynac  borrowed  $600,  and  secured  its  re- 
payment by  a  deed  to  another  part  of  the 
Teynac  reservation.  This  loan  was  also  re- 
paid, and  the  deed  canceled,  after  John  F. 
Teynac's  death.  The  status  of  the  title  to 
these  three  acres  and  to  the  other  portion 
of  the  property  Is  exactly  the  same,  both 
being  in  John  F.  Teynac  alone,  and  belong- 
ing to  his  estate,  and  Ellen  Teynac  la  ea« 
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•topped  from  asserting  title  to  any  portion 
of  it  to  be  In  herself  as  an  individual.  It 
is  alleged  that  it  is  inequitable,  unjust,  and 
contrary  to  good  conscience  for  the  mistake 
resulting  from  the  reconveyance  by  the  Rail- 
road Association  to  Ellen  Teynac  to  have 
the  effect  of  vesting  her  with  title  to  any 
portion  of  the  property,  she  having  no  in- 
terest in  it  at  the  time  the  reconveyance  was 
made.  John  F.  Teynac  was  a  child  so  far 
as  business  matters  were  concerned,  and  al- 
lowed his  wife  to  manage  bis  business  for 
him,  and  he  knew  nothing  of  the  legal  ef- 
fect of  the  reconveyance  by  the  Railroad 
Association  or  the  subsequent  joint  deed  and 
mortgage  from  the  Oglethorpe  Real  Estate 
Gompany.  These  conveyances  were  a  part 
of  a  scheme  on  the  part  of  Ellen  Teynac  to 
defraud  plaintiff  out  of  her  remainder  inter- 
est in  all  of  the  property  of  John  F.  Teynac. 
Oarrylng  out  her  scheme  to  defraud  plaintiff 
out  of  her  remainder  interest,  Ellen  Teynac, 
through  misrepresentations,  induced  plaintiff 
to  sign  a  deed  to  all  of  her  Interest  to  Ellen 
Teynac  in  1888^  under  the  pretense  of  its 
being  a  reconveyance  under  a  former  agree- 
ment between  plaintiff  and  Ellen  Teynac, 
which  deed  was  afterwards  canceled.  She 
took  advantage  of  the  confidence  reposed  in 
her  by  John  F.  Teynac  to  gain  an  uncon- 
scientious advantage  over  him  as  to  the 
claim  to  be  a  joint  owner  of  the  land  and 
its  proceeds.  She  abused  his  confidence  and 
betrayed  the  trust  he  reposed  in  her  by  con- 
cealing from  him  the  fact  that  her  name  was 
inserted  as  grantee  In  the  deeds.  Ellen  Tey- 
nac never  asserted  any  claim  to  any  of  the 
property  until  after  the  death  of  John  F, 
Teynac.  Notwithstanding  Ellen  Teynac  re- 
ceipted the  Oglethorpe  Real  Estate  Gompany 
as  executrix  for  $20,000,  paid  on  the  pur- 
chase price  of  the  land  sold  it  by  John  F. 
Teynac,  she  now  contends  that  half  of  it 
belonged  to  her  individually  before  the  death 
of  John  F.  Teynac.  It  is  alleged  that  she 
Is  estopped  to  deny  that  this  money  belongs 
to  the  estate  of  her  husband.  It  is  alleged 
that,  unless  prevented,  Ellen  Teynac  will 
squander  and  make  use  of  one  half  of  this 
$20,000,  and  will  waste  and  misapply  the 
other  half.  She  has  threatened  plaintiff  with 
the  destruction  of  the  entire  estate,  to  pre- 
vent her  from  marrying  her  present  hus- 
band. The  plaintiff  waives  discovery,  and 
prays  as  follows:  That  the  deed  of  recon- 
veyance from  the  Railroad  Association  to  El- 
len Teynac  and  John  F.  Teynac  be  raformed 
by  striking  the  name  of  Ellen  Teynac  as 
grantee,  and  that  all  other  papers  which 
purport  to  give  to  or  recognize  in  Ellen  Tey- 
nac any  interest  in  any  of  the  property  be 
likewise  reformed;  that  by  decree  the  estate 
of  John  F.  Teynac  be  declared  to  be  the 
owner  of  the  land  which  is  unsold,  and  of 
the  proceeds  of  that  which  was  sold,  so  that 
plaintiff  as  remainderman  may  come  into 
and  enjoy,  at  the  death  of  Ellen  Teynac, 
what  she  is  lawfully  entitled  to  under  the 


will  of  John  F.  Teynac;  that  EUlen  Teynac 
be  required  to  give  bond  to  preserve  and  pro- 
tect the  estate,  and,  on  failure  to  give  bond, 
be  enjoined  from  disposing  of  any  of  the 
corpus  of  the  estate  during  her  lifetime,  and 
that  a  receiver  be  appointed  to  take  charge 
of  the  property  of  the  estate,  and  manage 
it,  in  order  to  prevent  the  waste  and  destruc- 
tion which  she  has  threatened;  that  plaintiff 
'have  a  decree  for  the  value  of  the  property 
already  wasted  or  misappropriated,  if  such 
should  be  found  to  have  been  done;  for  gen- 
eral relief  and  process. 

By  amendments  to  the  petition  the  various 
papers  referred  to  therein  were  attached  as 
exhibits.  Among  the  exhibits  was-  a  paper 
showing  that  Ellen  Teynac  transferred  to  the 
RaiUroad  Association  five  shares  of  stock 
therein  owned  by  her  to  secure  the  loan  of 
$1,000  above  referred  to.  General  and  special 
demurrers  were  filed  by  the  defendant,  and 
these  were  sustained.  The  plaintiff  excepted 
to  this  judgment,  and  also  to  the  refusal  to 
allow  an  amendment  to  her  petition,  an  ab- 
stract of  which  is  as  follows:  The  amend- 
ment reiterated  the  allegations  of  the  original 
petition  in  reference  to  the  Teynac  reserva- 
tion, and  in  reference  to  the  time  when  EUen 
Teynac  first  claimed  to  own  an  Interest  in 
the  property  during  the  lifetime  of  John  F. 
Teynac.  It  then  set  forth:  The  will  .of  John 
F.  Teynac  gave  to  Ellen  Teynac  all  of  his 
property,  in  trust  for  her  use  for  life,  with  re- 
mainder to  plaintiff,  and  empowered  Ellen 
Tesmac,  as  executrix,  to  sell  the  whole  or 
any  part  of  the  estate,  the  proceeds  to  be  re- 
invested and  held  under  the  trusts  and  uses 
mentioned.  On  March  7,  1882,  Ellen  Teynac 
qualified  as  executrix,  and  as  such  has  as- 
sented to  the  legacy  and  devise  to  plaintiff. 
On  March  15,  1894,  the  executrix  received 
from  the  Oglethorpe  Real  Estate  Gompany 
the  sum  of  $1,000  as  a  part  of  the  property  of 
the  estate,  and  likewise  has  collected  from 
that  company  various  other  sums  from  189i 
to  1899,  all  aggregating  between  nineteen  and 
twenty  thousand  dollars.  These  sums  of 
money  have  not  been  Invested  by  the  execu- 
trix as  required  by  the  will.  Hie  executrix  is 
wasting  and  mismanaging  the  estate,  and  has 
threatened  to  squander  and  waste  the  money, 
and  to  dispose  of  the  Teynac  reservation  and 
squander  the  proceeds  thereof.  In  1892  the 
executrix  returned  the  property  of  the  estate 
for  taxes  at  a  valuation,  $9,500  for  land  and 
$10,000  f6r  personal  property,  and  in  1900  the 
land  was  returned  at  only  $5,000,  no  personal 
property  being  returned.  This  difference  in 
value  is  caused  by  the  waste  and  mismanage- 
ment of  the  executrix,  and  is  part  of  an  ef- 
fort of  the  executrix  to  conceal  from  plaintiff 
the  assets  of  the  estate,  so  that  they  will  not 
be  forthcoming  at  her  death.  Unless  Ellen 
Teynac  be  restrained  from  her  waste  and 
mismanagement,  and  from  disposing  of  the 
estate,  as  she  has  threatened  to  do,  the  injury 
will  be  inseparable.  Plaintiff  has  no  adequate 
remedy  at  law,  and  Ellen  Teynac  is  not  worth 
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the  value  of  the  estate,  to  wit,  about  tbe  sum 
of  $30,000  at  the  time  of  the  death  of  John 
P.  Teynac.  The  prayers  are  that  the  sum  of 
$20,000  possessed  by  John  F.  Teynac  at  the 
time  of  his  death  be  declared  to  be  a  part  of 
the  estate;  that  the  portion  of  the  Teynac 
reservation  remaining  unsold  be  declared  to 
be  a  part  of  the  estate;  that  the  executrix  be 
required  to  state  in  full  all  the  property  of 
the  estate,  that  the  same  may  be  ascertained 
and  preserved;  that  the  deed  of  reconveyance 
from  the  Railroad  Association  be  declared  to 
vest  the  title  of  the  land  therein  described  in 
John  P.  Teynac  alone;  that  an  accounting 
be  had  with  Ellen  Teynac  as  executrix  and 
as  trustee  under  the  will. 

Pending  the  case  in  this  court  Ellen  Teynac 
died,  and  her  executors  were  made  parties 
defendant  in  error  in  her  stead. 

Jno.  S.  Schley,  R.  R.  Richards,  and  Edward 
S.  Elliott,  for  plaintiff  in  error.  W.  H.  Mc- 
Laws  and  Saussy  &  Saussy,  for  defendants  in 
error. 

COBB,  J.  (after  stating  the  foregoing 
facts).  1.  John  F.  Teynac  had  property,  and 
married  a  widow,  who  had  a  daughter.  The 
controversy  is  between  mother  and  daughter 
over  the  property  of  the  husband  and  step- 
father,, now  deceased.  Under  his  will  the 
mother  is  entitled  to  a  life  estate  in  all  of 
his  property,  and  the  daughter  to  an  estate 
In  remainder.  The  mother  claims  that  a 
portion  of  the  property  passed  to  her  during 
the  lifetime  of  her  husband,  and  that  the 
daughter  has  no  interest  therein.  The  daugh- 
ter denies  this  claim,  and  avers  that  the 
property  is  the  property  of  the  estate  of  her 
stepfather,  and  that  she  has  an  estate  in  re- 
mainder therein.  The  controversy  had  its 
origin  in  a  transaction  which  took  place  on 
August  81,  1877,  when  Ellen  Teynac  and  her 
husband,  John  F.  Teynac,  united  in  a  deed 
to  a  loan  association  to  a  tract  of  land  re- 
ferred to  in  the  statement  of  facts.  The 
transaction  was  peculiar  in  more  than  one 
particular.  The  loan  was  made  to  Ellen  Tey- 
nac. She  signed  the  note,  and  transferred 
stock  in  the  association,  owned  by  her,  as  se- 
curity for  its  payment  As  additional  secu- 
rity, land  owned  by  John  F.  Teynac  was  con- 
veyed to  the  association,  the  deed  reciting 
that  it  was  conveyed  to  secure  a  debt  under 
the  act  of  1871  authorizing  titles  to  be  con- 
veyed as  security  for  debts.  The  deed  was 
signed  both  by  Ellen  Teynac  and  John  V. 
Teynac  in  the  order  named,  and  attached  to 
the  deed  was  a  written  consent  by  Ellen  Tey> 
nac  that  her  husband  should  make  the  deed. 
The  law  of  force  at  that  time  required  that 
a  wife's  consent  should  be  obtained  to  a  con- 
veyance by  her  husband  of  his  property  to 
secure  his  debt,  but  there  has  never  been  any 
law  which  required  a  wife's  consent  to  a 
conveyance  by  her  husband  of  his  property 
to  secure  her  debt  While  the  transaction 
had  these  peculiarities  about  it,  it  was  up  to 


this  point  nothing  more  or  less  than  the 
husband  pledging  his  property  to  secure  tbe 
wife's  debt,  which,  of  course,  he  had  a  right 
to  do  as  against  every  one,  even  his  own 
creditors,  if  he  was  solvent.  The  bond  to 
reconvey  which  was  given  by  the  association 
was  made  to  Ellen  Teynac,  wife  of  John 
F.  Teynac,  and  provided  that,  upon  payment 
of  the  debt  by  Ellen  Teynac,  the  association 
would  reconvey  the  property  to  her  "or  to 
whomsoever  she  may  elect."  When  the  debt 
was  paid,  the  association  executed  a  deed  re- 
leasing, quitclaiming,  and  reconveylng  the 
property  to  Ellen  Teynac  and  John  F.  Tey- 
nac. This  deed  was  dated  August  20,  1883, 
was  filed  for  record  February  19,  1884,  and 
recorded  February  26,  1884.  The  land  de- 
scribed in  this  deed  embraced  both  what  is 
called  the  "Teynac  Reservation"  and  the  lots 
sold  to  the  Oglethorpe  Real  Estate  Company. 
The  latter,  for  convenience,  will  be  hereafter 
referred  to  as  the  Oglethorpe  land.  As  the 
two  pieces  stand  upon  a  somewhat  different 
footing,  we  will  first  deal  with  the  question 
as  to  tbe  status  of  the  Oglethorpe  land. 
Prior  to  the  transaction  with  the  association, 
the  legal  title  to  all  of  the  land  was  in  John 
F.  Teynac.  Undet  his  deed  the  legal  title 
passed  to  the  association,  but  he  was  still 
the  owner  of  the  equity  of  redemption,  and, 
in  the  absence  of  a  stipulation  to  the  con- 
trary, the  law  would  revest  in  him  the  title 
to  the  property  upon  payment  of  the  debt 
either  by  himself  or  by  his  wife.  The  ex- 
press undertaking,  however,  of  the  associa- 
tion was  to  convey  the  property,  upon  pay- 
ment of  the  debt  either  to  Ellen  Teynac  or 
to  some  one*  whom  she  should  select  John 
F.  Teynac  would  not  be  bound  by  this  un- 
less he  consented  to  it  and  a  conveyance  by 
the  association  to  any  one  other  than  John 
F.  Teynac  of  any  interest  In  the  property 
would  be  unauthorized,  in  the  absence  of  a 
consent  or  direction  on  the  part  of  John  F. 
Teynac  to  that  effect  It  would  seem,  from 
tbe  terms  of  the  deed  executed  by  the  asso- 
ciation, that  Ellen  Teynac  had  elected  that 
the  land  should  be  conveyed  to  John  F.  Tey- 
nac and  herself  as  tenants  in  common.  This 
would  be  the  legal  effect  of  the  paper,  pro- 
vided Ellen  Teynac  had  a  right  to  direct  how 
the  deed  should  be  made.  The  deed  was  re- 
corded within  the  time  allowed  under  the  ex- 
isting law  for  the  record  of  such  a  deed,  and 
about  six  years  thereafter  John  F.  Teynac  and 
Ellen  Teynac  united  in  a  deed  conveying  the 
Oglethorpe  land  as  tenants  in  common,  and, 
simultaneously  with  the  execution  of  the 
deed,  the  purchaser  gave  to  John  F.  Teynac 
and  Ellen  Teynac  a  mortgage  to  secure  the 
purchase  money.  These  facts  are  sufilcient 
to  raise  a  presumption  of  a  gift  by  the  hus- 
band to  the  wife  to  an  undivided  one-half 
interest  In  the  mortgage,  even  if  the  presump- 
tion as  to  a  gift  of  a  one-half  interest  in  the 
land  did  not  arise  prior  to  the  sale  and  the 
mortgage.  The  general  rule  is  that  when  a 
husband  conveys  property  to  his  wife,  or  di- 
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rects  or  permits  the  title  to  be  taken  in  the 
name  of  his  wife  to  prc^rty  purchased  with 
his  money,  or  to  which  he  would  have  a 
right  to  demand  that  title  be  made  to  him, 
the  law  raises  a  presumption  of  a  gift,  and 
this  presumption  remains  until  It  is  shown 
affirmatlTely  that  there  was  no  Intention  to 
give  on  the  part  of  the  husband.  See  Dom- 
ing T.  Williams,  26  Conn.  226,  68  Am.  Dec. 
386;  Thorn,  on  Gifts,  ffi245,  246.  There  is 
absolutely  no  averment  in  the  petition  or  its 
amendments,  or  even  in  the  amendment  which 
was  disallowed,  of  any  fact  which  would 
authorise  a  jury  to  find  that  the  presump- 
tion of  a  gift  arising  from  the  facts  above 
enumerated  had  been  rebutted. 

2.  The  status  of  the  Teynac  reservation  is 
materially  different  from  that  of  the  Ogle- 
thorpe land.  It  does  not  appear  that  John  F. 
Teynac  ever  did  any  express  act,  with  refer- 
ence to  this  property,  like  uniting  in  a  con- 
veyance recognizing  that  Ellen  Teynac  was 
interested  therein.  On  the  contrary,  it  is  dis- 
tinctly alleged  that,  after  the  conveyance  of 
the  Oglethorpe  land,  John  F.  Teynac  conveyed 
on  two  occasions,  by  a  deed  signed  by  him 
alone,  certain  portions  of  the  Teynac  reserva- 
tion to  secure  his  debts.  While,  as  stated 
above,  the  general  rule  is  that,  when  a  hus- 
band allows  title  to  his  property  to  vest  in 
his  wife,  there  is  a  presumption  of  a  gift, 
still  this  is  not  a  conclusive  presumption,  and 
the  husband  is  permitted  to  repel  it  See 
Thorn,  on  Gifts,  l  245.  See,  also,  in  this  con- 
nection, Roberts  v.  GrifBth,  112  Ga.  146^  37 
8.  E.  179.  Dealing  with  the  property  as  his 
own,  and  ignoring  the  wife  as  a  co-owner, 
would  be  a  material  circumstance  to  be  con- 
sidered in  determining  whether  there  was  an 
intention  on  the  part  of  the  husband  to  make 
a  gift;  and  the  act  of  the  wife  in  treating 
the  property  as  that  of  the  husband  would 
also  be  proper  to  be  considered  in  determin- 
ing whether  there  had  been  by  her  an  ac- 
ceptance of  the  gift  The  facts  alleged  were 
sufficient  to  raise  a  presumption  of  a  gift  as 
to  a  half  interest  in  all  the  land  embraced  in 
the  deed  to  the  association.  As  stated  above, 
there  was  nothing  alleged  to  repel  this  pre- 
sumption so  far  as  the  Oglethorpe  land  was 
concerned.  The  facts  alleged  in  reference  to 
the  Teynac  reservation  were,  however,  suf- 
ficient to  raise  an  issue  of  fact  as  to  whether 
there  was  an  intention  on  the  part  of  the  hus- 
band to  include  the  whole  tract  in  the  gift 
or  that  the  same  should  be  limited  to  the  Ogle- 
thorpe land. 

3.  The  averments  of  the  petition  are  suffi- 
cient to  make  an  issue  for  the  Jury  as  to 
whether  the  intention  of  the  husband  to  give 
extended  to  the  whole  tract  or  was  limited  to 
the  Oglethorpe  land,  and  therefore  it  becomes 
necessary  to  determine  whether,  this  being 
conceded  as  true,  the  allegations  of  the  peti- 
tion were  such  as  to  authorize  in  behalf  of 
the  plaintiflF  the  relief  prayed  for  by  her.  She 
prays  that  the  diflTerent  papers  which  are  re- 
lied upon  as  raising  the  presumption  of  a 


gift  may  be  reformed  so  as  to  eliminate  there- 
from the  name  of  Ellen  Teynac  altogether, 
upon  the  ground  that  her  name  was  placed 
therein  as  a  result  of  a  mistake.  The  allega- 
tions of  the  petition  in  reference  to  mistake 
are  of  the  most  general  nature.  It  does  not 
appear  how  the  mistake  was  made,  whose 
mistake  it  was,  or  what  brought  about  the 
mistake.  In  other  words,  taking  the  allega- 
tions as  a  whole,  they  are  nothing  more  nor 
less  than  a  statement  to  the  effect  that  as 
John  F.  Teynac  owned  the  land,  he  certainly 
could  not  have  intended  that  anybody  else 
should  have  any  interest  therein,  and  that 
therefore  any  paper  which  showed  a  contrary 
intention  must  be  founded  upon  a  mistake. 
Stripped  of  all  its  verbiage,  this  is  the  sub- 
stance of  the  petition  in  reference  to  this  mat- 
ter. A  court  of  equity  will  not  reform  a  pa- 
per upon  the  ground  of  mistake  on  any  such 
general  allegations. 

4.  The  allegations  of  fraud  are  also  general 
in  their  nature,  and  for  tills  reason  are  in 
sufficient  to  authorize  a  decree  in  tlie  plain 
tiff's  behalf.  In  order  to  set  aside  a  convey- 
ance for  fraud,  the  allegations  attacking  the 
instrument  must  be  specific  In  their  nature. 

6.  The  plaintiff  is  a  mere  volunteer.  She 
is  not  an  heir  of  John  F.  Teynac,  nor  was  she 
a  party  to  any  of  the  conveyances  sought  to 
be  reformed.  Under  his  will  she  took  a  ^ 
mainder  interest  in  all  of  his  property,  subject 
to  the  life  estate  of  her  mother;  but  this,  of 
course,  gave  her  no  interest  In  any  property 
the  title  to  which  had  passed  out  of  him, 
either  by  gift  or  otherwise,  during  his  life- 
time. If  John  F.  Teynac  at  the  date  of  his 
death  was  the  owner  of  the  property  in  con- 
troversy, of  course,  as  remainderman  under 
his  will,  the  plaintiff  would  be  interested  in 
the  property;  but  if,  for  any  reason,  title  to 
the  property  had  passed  out  of  him  during  his 
lifetime,  she  would  have  no  interest  in  it 
and  would  not  be  heard  to  reform  papers 
made  by  him  which  had  the  effect  to  pass 
the  title,  or  which  could  be  used  as  evidence 
of  an  intention  to  that  effect. 

6.  There  was  no  distinct  unequivocal  al- 
legation that  Ellen  Teynac  was  insolvent 
nor  was  there  any  prayer  for  discovery; 
and  hence  there  was  no  equity  in  the  peti- 
tion, so  far  as  the  iHrayers  which  ask  that 
the  executrix  be  placed  under  bond,  or  that 
a  receiver  be  appointed,  and  injunction  is- 
sue, were  concerned.  This  is  true  though 
there  were  general  allegations  of  misman- 
agement and  waste.  See  Griffin  v.  Hender* 
son,  116  Qa.  310,  42  S.  E.  482. 

7.  The  petition  alleged  in  general  terms 
mismanagement  on  the  part  of  the  execu- 
trix and  threats  to  misappropriate  the  es- 
tate, but  did  not  contain  any  specific  alle- 
gation showing  any  act  of  misappropriation 
or  mismanagement  nor  were  there  any  aver- 
ments from  which  it  could  be  ascertained 
tliat  the  executrix  had  incurred  any  liabil- 
ity to  the  estate  in  any  given  sum,  nor  was 
there  a  prayer  for  discovery.    It  is  conced- 
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ed  that  since  the  death  of  Ellen  Teynac, 
even  if  the  Judgment  should  be  reversed, 
th^re  would  be  no  equity  in  the  petition  so 
Car  as  the  application  for  a  receiver  and  for 
Injunction  are  concerned,  but  it  is  contend- 
ed that  the  petition  should  remain  in  court 
for  the  purpose  of  an  accounting.  The  alle- 
gations of  the  petition  are  entirely  too  gen- 
eral for  this  purpose.  As  stated  above,  there 
is  no  averment  from  which  it  couid  be  shown 
that  the  estate  of  Ellen  Teynac  is  liable  to 
the  estate  of  John  F.  Teynac  for  any  given 
amount  growing  out  of  a  misappropriation 
by  her  of  the  assets  of  that  estate.  The 
judgment,  therefore,  will  not  be  reversed, 
in  order  that  the  case  may  be  held  in  court 
for  the  purpose  of  an  accounting.  Even  if 
the  petition  was  amendable  in  this  particu- 
lar, the  plaintiff  in  error  should  have  availed 
herself  of  the  opportunity  to  amend  before 
the  judgment  was  entered  dismissing  the 
case  on  demurrer. 

8.  There  was  no  error  in  disallowing  the 
amendment.  It  was  in  large  part,  if  not  en- 
tirely, an  elaboration'  of  the  allegations  of 
the  original  petition,  making  more  specific 
certain  averments  and  prayers  as  to  the 
Teynac  reservation.  Taken  as  a  whole,  both 
that  part  which  was  practically  a  restate- 
ment of  allegations  in  the  original  petition, 
as  well  as  those  portions  which  might  be 
said  to  introduce  new  matter,  there  was 
nothing  in  the  amendment  which  had  the 
effect  to  relieve  the  petition  from  the  in- 
firmities under  which  it  labored,  and,  even 
if  allowed,  would  not  have  saved  the  case 
from  the  inevitable  fate  which  the  law  had 
in  store  for  it  It  probably  would  not  have 
been  erroneous  to  allow  the  amendment,  but, 
if  it  had  been  allowed,  the  petition  would 
still  have  been  demurrable. 

9.  After  a  careful  consideration  of  the  en- 
tire record  and  of  the  numerous  points  rais- 
ed therein,  we  have  reached  the  conclusion 
that  the  judgment  complained  of  was  the 
only  proper  judgment  that  could  have  been 
rendered  under  the  facts  as  they  appear  In 
the  record.  Absolutely  nothing  appears  in 
the  petition  or  its  amendments  to  rebut  the 
presumption  of  a  gift  as  to  a  one-half  inter- 
est in  the  Oglethorpe  land,  and,  under  the 
facts  alleged,  a  jury  would  be  compelled  to 
find  that  a  gift  was  intended  and  was  ac- 
cepted. As  to  the  Teynac  reservation,  the 
fact  that  John  F.  Teynac  dealt  with  thia 
property  as  his  own,  after  he  had  treated  his 
wife  as  a  part  owner  of  the  Oglethorpe  land« 
would  be  a  strong  circumstance  that  he  did 
not  intend  the  gift  to  extend  to  this  portion 
of  the  property;  and  the  fact  that  Ellen 
Teynac  did  acts  in  her  capacity  as  ezecn- 
trlz  which  could  be  construed  as  treating 
the  Teynac  reservation,  or,  at  least,  a  part 
of  It,  as  still  belonging  to  the  estate  of  her 
husband,  would  be  a  chrcumstance  which 
might  be  properly  considered  in  determining 
whether  th&e  had  been  an  acceptance  by 
her  of  the  gift,  so  far  as  the  Teynac  res^ 


vation  was  concerned.  In  other  words,  the 
Intention  to  give  and  the  intention  to  accept 
were  present  in  reference  to  the  Oglethorpe 
land.  Whether  there  was  an  intention  to 
give,  and  whether  there  had  been  an  accept- 
ance, was  Questionable  in  regard  to  the  Tey- 
nac reservation.  But  even  if  the  Teynac  res- 
ervation is  the  properly  of  the  estate  of  John 
P.  Teynac,  the  plaintiff  is  not  entitled  to 
the  relief  prayed  for  in  the  present  case,  for, 
upon  the  death  of  Ellen  Teynac,  she  became 
the  owner  of  the  Teynac  reservation,  and, 
so  far  as  the  specific  property  is  concerned, 
she  has  a  complete  remedy  to  recover  the 
same  by  an  appropriate  action  against  the 
person  in  possession.  She  had  no  right  to 
recover  it  during  the  lifetime  of  Ellen  Tey- 
nac, and  Ellen  Teynac's  death  t>ending  the 
litigation  does  not  give  the  phiintiff  the 
right  to  proceed  against  her  legal  represen- 
tative in  the  present  action. 

Judgment  affbrmed.    All  the  Justices  con- 
curring. 


0»  Qa.  135) 
JOHNSON  V.  STATE. 
(Supreme  Ck>art  of  Georgia.    May  10,  1904.) 

OBIICINAL  LAW— KVIOENOE— FltlOHT  OV  ▲OOUS- 

SD— BEQUEST  TO   GilABQB— INSTBUO- 

TIONS   AULBADY    OIVEH. 

1.  On  the  trial  of  a  criminal  case,  where  evi- 
dence has  been  introduced  showing  that  Imme- 
diately after  the  commission  of  the  crime  the  ac- 
cused fled  from  the  state,  and  that  he  was  snb- 
sequently  arrested  in  a  distant  city,  it  is  permisr 
Bible  to  show,  as  a  circumstance  connected  with 
his  flight,  and  tending  to  strengthen  its  probative 
value  as  evidence  of  guilt,  that  the  accused  de- 
nied his  identity,  and  refused  to  return  to  this 
Htote  until  a  requisition  for  him  bad  been  hon- 
ored. 

2.  The  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  charge  as  giv- 
en;  the  evidence,  while  conflicting,  was  amply 
sufficient  to  warrant  the  conviction  of  the  accus- 
ed; and  it  was  not  error  to  overrule  the  mo- 
tion for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Sumter  County; 
Z.  A.  Littlejohn,  Judge. 

George  Johnson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

W.  M.  Harper,  for  plaintUT  in  error.  John 
C.  Hart,  Atty.  Gen.,  and  F.  A.  Hooper,  Sol. 
Gen.,  for  the  State. 

CANDLER,  J.  The  accused  was  convicted 
of  murder  in  Sumter  superior  court,  and  was 
recommended  to  the  mercy  of  the  court  He 
made  a  motion  ttx  a  new  trial,  which  was 
overruled,  and  he  excepted. 

1.  The  homicide  was  not  denied,  and  it  ap- 
peared that  after  the  killing  the  accused  fled 
from  the  state,  and  was  arrested  in  the  city 
of  St  Louis.  An  officer  from  Americus  went 
to  St  Louis  for  the  purpose  of  bringing  the 
accused  back  to  Georgia;  and  this  officer  was 
permitted  to  testify,  over  objection,  that  wbeii 
he  saw  the  accused  in  St  Louis  the  latter  de- 
nied his  identity,  and  caused  to  corns  tMick 
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to  Georgia  until  a  reqitisitloD  for  him  liad 
been  honored  by  the  Missouri  authorities. 
The  admission  of  this  evidence  is  assigned  as 
error.  It  is,  of  course,  well  settled  that  in 
criminal  cases  evidence  of  the  flight  of  the 
accused  may  be  introduced,  not  as  proof  of 
guilt  upon  which  alone  a  conviction  may  be 
based,  but  as  a  circumstance  to  be  considered 
by  the  jury,  in  connection  with  the  other  evi- 
dence in  the  case,  to  throw  light  upon  the 
conduct  of  the  accused  in  regard  to  the  of- 
fense with  which  he  is  charged.  For  the  same 
purpose  the  events  and  circumstances  con- 
nected with  the  flight  of  the  accused  are 
equally  admissible.  The  accused  may  explain 
his  flii^t,  and  show  that  it  was  entirely  con- 
sistent with  his  innocence,  and  in  like  man- 
ner the  state  may  introduce  evidence  of  cir- 
cumstances connected  with  the  flight  which 
will  strengthen  Its  probative  value  as  tend- 
ing to  show  the  guilt  of  the  accused.  For 
this  reason,  we  hold  that  the  admission  of  the 
evidence  objected  to  was  not  error. 

2.  Other  than  as  set  forth  in  the  foregoing, 
the  amendment  to  the  motion  for  a  new  trial 
complains  only  of  the  refusal  of  the  court  to 
give  in  charge  to  the  jury  certain  instructions 
requested  by  counsel  for  the  accused.  Some 
of  these  requests  failed  to  state  correct  prin- 
ciples of  law.  Those  which  were  legal  and 
pertinent  were  fully  covered  by  the  general 
charge,  which  was  a  full  and  folr  exposition 
of  the  law  applicable  to  the  case.  None  of 
these  grounds  of  the  motion  furnish  a  sufD- 
dent  ground  for  the  grant  of  a  new  trial. 
The  general  grounds  of  the  motion,  that  the 
verdict  was  contrary  to  law  and  the  evidence, 
are  equally  without  merit  Numerous  wit- 
nesses were  introduced  on  both  sides,  the 
majority  bdng  negroes  who  were  present  at 
the  "entertainment*'  at  which  the  trouble 
arose  which  resulted  in  the  homicide  for 
which  the  accused  was  tried.  As  is  usual  in 
such  cases,  there  was  a  hopeless  conflict  in 
the  evidence  at  the  various  witnesses.  The 
jury  found  a  verdict  which  was  amply  sus- 
tained by  the  evidence.  That  verdict  was  ap- 
proved by  the  trial  judge,  and  we  will  not 
interfere  with  it 

Judgment  afl!lrmed.  All  the  Justices  con- 
cur. 

(UO  G«.  177) 

B0BBRT8  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

OBSOSNS  OB  Vtn.OAB  LAK QUAOB— USB  IK  FBBS* 

BNOB   or  VB1CAX.B— INniOnOENT— BVI- 

DBROB— INSTBUCnONS. 

1.  Where  an  indictment  charged  the  accused 
with  using,  on  a  named  day  and  in  the  presence 
of  a  named  female,  **the  fbllowing  obscene,  vnl- 

Sir,  and  profane  language,  to  wit :  'Look  me  In 
le  eye.  Are  you  satisfied  witii  the  man  you 
married?  I  can  whip  any  damn  Groover  of  the 
name' " — and,  so  far  as  appears  from  the  Indict* 
ment,  the  words  quoted  were  used  together  as  a 
continuous  part  of  one  conversation,  it  was  not 
error  to  overrule  a  demurrer  to  the  indictment 
which  sought  to  separate  the  words  quoted,  and 
to  object  to  them,  for  the  purposes  ox  the  indict- 


ment, on  the  ground  that  they  are  neither  pt^ 
fane,  obscene,  nor  vulgar. 

2.  Where,  however,  it  appeared  from  the  evi- 
dence that  the  words,  **lK>ok  me  in  the  eye.  Are 
yon  satisfied  witii  the  man  you  married?**  were 
used  on  a  different  occasion,  and  not  in  the 
same  connection  with  the  words*  "I  can  whip 
any  damn  Groover  of  the  name,"  and  there  was 
nothing  in  either  the  IndictmeDt  or  the  evidence 
to  indicate  that  the  words  first  mentioned  were 
intended  to  convey  an  obscene  or  vulgar  mean- 
ing, it  was  error,  requiring  the  grant  of  a  new 
trial,  to  charge  tiiat  the  use  of  such  words  by 
the  accused  would  be  sufficient  to  susuin  and 
warrant  his  conviction. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court  Dawson  Coun- 
ty; J.  J.  Kimsey,  Judge. 

J.  M.  Roberts  was  convicted  of  using  ob- 
scene and  vulgar  language  in  the  presence 
of  a  female,  and  brings  error.    Reversed. 

W.  P.  PIndley,  for  plalntiflT  in  error.  W. 
A.  Charters,  Sol.  Gen.,  for  the  State. 

CANDLER,  J.  The  accused  was  tried 
and  convicted  under  an  Indictment  charging 
that  on  a  named  day,  In  the  presence  of  one 
Belle  Groover,  a  female,  he  '*did  use  the  fol- 
lowing obscene,  vulgar,  and  profane  lan- 
guage, to  wit:  *Look  me  in  the  eye.  Are 
you  satisfied  with  the  man  you  married?  I 
can  whip  any  damn  Groover  of  the  name.*  ** 
He  demurred  to  so  much  of  the  Indictment 
as  charged  him  with  using  the  words:  **Look 
me  In  the  eye.  Are  you  satisfied  with  the 
man  you  married?*'— on  the  ground  that  such 
words  were  neither  obscene,  vulgar,  nor  pco- 
fane,  and  that  they  constituted  no  offense 
against  the  laws  of  the  state.  His  demurrer 
was  overruled,  as  was  also  his  motion  for 
a  new  trial  filed  after  his  conviction,  and  he 
excepted. 

1.  It  was  not  error  to  overrule  the  de- 
murrer to  the  Indictment  As  a  general  rule, 
words  are  profane,  or  not  according  to  the 
sense  in  which  they  are  used;  and  it  is  nec- 
essary to  show  by  other  words  coupled  with 
them  the  sense  in  which  they  are  used,  to 
make  a  valid  charge  of  using  profane  lan- 
guage. So  far  as  appears  from  the  indict- 
ment the  words  quoted  were  used  at  one 
time  as  a  consecutive  sentence.  In  ruling 
upon  the  demurrer  the  court  could  look  no 
further  than  the  face  of  the  indictment,  and 
so  it  cannot  be  held  that  the  ruling  on  the 
demurrer  was  erroneous. 

2.  The  accused,  however,  did  not  deny  hav- 
ing used  the  words,  **Look  me  in  the  eye. 
Are  you  satisfied  with  the  man  you  mar- 
ried?" but  it  appeared  from  the  uncontra- 
dicted evidence  introduced  on  the  trial  that 
the  other  language  charged  in  the  indictment 
if  used  at  all,  which  was  denied  by  the  ac- 
cused and  the  witnesses  who  testified  for 
him,  was  used  at  a  different  time  and  place. 
It  appeared  that  the  accused,  a  physician, 
had  called  at  the  home  of  Groover,  the  hus- 
band of  the  woman  in  whose  presence  the 
language  was  alleged  to  have  been  used. 
Willie  in  the  house,  in  the  presence  of  Groo- 
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ver,  his  wife,  and  seyeral  other  parties,  the 
accused  said  to  Mrs.  Groover:  "Look  me  in 
the  eye.  Are  you  satisfied  with  the  man  yon 
married?"  This  question  was  repeated  sey- 
eral  times,  when  Groover  took  offense  and 
ordered  the  accused  fh)m  the  house.  None 
of  the  witnesses  made  it  appear  that  in  us- 
ing this  language  the  accused  had  an  inde- 
cent meaning.  The  accused  himself,  as  be- 
fore stated,  admitted  having  used  this  lan- 
guage, but  claimed  that  he  was  jesting  at 
the  time,  and  that  Mrs.  Groover  so  under- 
stood. After  having  left  the  house,  he 
threatened  to  whip  Groover  if  he  would  come 
out  in  the  road;  and  it  was  at  this  point 
that  the  state's  witnesses  testified  he  said  in 
the  presence  of  Mrs.  Groover,  "I  can  whip 
any  damn  Groover  of  the  name."  The  court 
charged:  "Now,  as  to  the  first  words,  'Look 
me  in  the  eye.  Are  you  satisfied  with  the 
man  you  married?'  That  is  the  first  propo- 
sition. It  is  charged  in  the  bill  of  indict- 
ment that  those  words  are  vulgar  and  ob- 
licene.  Words  get  their  point  and  meaning 
almost  entirely  from  the  time,  place,  and 
circumstances  under  which  they  are  used. 
It  is  for  the  Jury  to  say  from  the  evidence 
what  were  used— whether  this  whole  phrase, 
or  substantially  that  phrase,  was  used,  and, 
if  used,  what  were  the  circumstances  under 
which  they  were  used;  the  time,  place,  and 
circumstances,  and  the  intent  with  which 
ihey  were  used.  After  considering  it  all, 
was  that  vulgar  or  obscene,  as  expressed  in 
the  language  of  the  law?  •  •  •  What- 
ever words  the  evidence  may  satisfy  you 
were  used,  were  they  vulgar  and  obscene? 
If  so,  the  defendant  is  guilty  if  they  were 
used  without  provocation;  and,  if  there  was 
any  provocation  at  all,  it  would  have  to  be 
something  that  occurred  then  and  there  at 
the  time  tliat  called  them  forth.  It  would 
be  for  the  Jury  to  say  whether  it  was  suffi- 
cient to  Justify  their  use  under  the  circum- 
stances." This  charge  was  error.  As  was 
remarked  in  the  first  division  of  this  opinion, 
from  aught  that  appears  in  the  indictment, 
the  words  there  charged  to  have  been  used 
by  the  accused  formed  one  continuous  sen- 
tence. It  is  not  charged  that  the  words, 
"Look  me  in  the  eye.  Are  you  satisfied  with 
the  man  you  married?**  constituted  an  of- 
fense when  used  in  the  presence  of  a  female. 
The  words,  in  and  of  themselves,  are  neither 
profane,  vulgar,  nor  obscene,  and  the  indict- 
ment contains  no  intimation  that  by  innu- 
endo they  conveyed  an  indecent  meaning.  It 
cannot  be  said  that  in  their  ordinary  accepta- 
tion they  imply  an  invitation  to  sexual  in- 
tercourse, and  there  is  no  suggestion  in  the 
testimony  of  any  of  the  witnesses  that  the 
accused  sought  to  extend  such  an  Invitation 
by  using  the  language  quoted.  This  is  quite 
a  different  case  from  that  of  Dillard  v.  State, 
41  Ga.  278^  where  the  language  charged  to 
have  been  used  by  the  accused  was  an  in- 
vitation to  a  married  woman  '*to  go  to  bed 
with  him."    There  the  words  quoted  plainly 


implied  a  proposal  of  sexual  intercourse,  and, 
as  such,  were  held  to  be  vulgar  and  obscene^ 
within  the  meaning  of  the  statute,  though  it 
is  significant  that  Mr.  Chief  Justice  Brown, 
while  concurring  in  the  Judgment,  dissented 
from  the  reasoning  on  which  it  was  baaed 
by  the  majority.  A  case  more  nearly  in 
point  is  Stamps  v.  State,  95  Ga.  475,  20  S. 
E.  241,  where  it  was  held:  "The  language, 
*I  want  to  stay  here  awhile,'  addressed  by 
a  man  to  a  woman,  is  not,  per  se,  either 
obscene  or  vulgar;  and,  although  the  indict- 
ment charged  that  by  the  use  of  this  lan- 
guage the  former  meant  to  ask  the  latter  to 
have  sexual  intercourse  with  him,  the  evi- 
dence entirely  failed  to  support  this  charge, 
and  therefore  the  conviction  of  the  accused 
of  the  offense  of  using  obscene  and  vulgar 
language  in  the  presence  of  a  female  was 
contrary  to  law  and  the  evidence." 

While,  for  the  reasons  stated  in  the  first 
division  of  this  opinion,  the  demurrer  to  the 
indictment  was  properly  overruled,  in  the 
light  of  the  evidence  subsequently  introdu- 
ced it  was  erroneous  to  charge  the  Jury  on 
what  the  court  terms  the  two  distinct  propo- 
sitions embraced  in  the  indictment;  and  as 
it  is  Impossible  to  say  whether  the  conviction 
of  the  accused  was  based  on  the  use  of  the 
words,  "Look  me  in  the  eye.  Are  you  satis- 
fied with  the  man  you  married?"  which 
was  admitted,  or  of  the  words,  "I  can  whip 
any  damn  Groover  of  the  name,"  which  was 
denied,  a  new  trial  must  result 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(120  Oa.  150) 
ERWIN  v.  MAYOR,  ETC.,  OF  CITY  OF 

CARTERSVILLE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

IRTOXICATINa  LIQUOBS— KEEPINQ  FOB  ILLEGAL 

PUBPOSE—SUFFICIENCY    OF    EVIDENCE— 

TRIAL— BEMABK8  OF  JUDGE. 

1.  The  evidence,  though  raising  a  strong  soa- 
pidon  of  guilt,  was  insufficient  to  warrant  a 
finding  that  the  accused  was  guilty. 

2.  when  a  case  has  been  tried  before  a  mayor 
and  appealed  to  the  mayor  and  aldermen,  it  is 
improper  for  the  mayor  to  state,  in  his  ca- 
pacity of  Judge,  during  the  progress  of  the  latter 
trial,  that  there  was  a  varianx!e  in  the  evidence 
of  a  witness  who  had  testified  in  both  trials. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  County; 
A.  W.  Kite,  Judge. 

John  Erwin  was  convicted  of  vl<^ting  an 
ordinance  making  it  an  offense  to  have  and 
keep  intoxicating  liquor  for  illegal  purposes. 
Prom  a  Judgment  of  the  superior  court  over- 
ruling a  certiorari  to  review  the  Judgment  of 
the  mayor  and  board  of  aldermen  of  Carters- 
ville,  defendant  brings  error.    Reversed. 

James  B.  Conyers,  for  plaintiff  in  error. 
Sam  P.  Maddox,  Sol.  Gen.,  and  T.  C.  Milner, 
for  defendant  in  error. 

EVANS,  J.  The  defendant  was  tried  be- 
fore the  mayor  of  Cartersville  for  violating 
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an  ordinance  making  it  penal  to  have  and 
keep  intoxicating  liquor  for  illegal  purpose. 
He  was  conyieted,  and  appealed  hia  case  to 
tbe  mayor  and  aldermen  of  the  city  of  Gar- 
tersvlUe.  On  the  appeal  the  city  marshal, 
who  was  the  sole  witness  for  the  prosecution, 
testified  that  he  saw  Payne,  the  alleged  pur- 
chaser from  the  accused,  give  to  the  defend- 
ant at  a  wagon  yard  a  dollar  or  a  half  dollar, 
but  would  not  swear  positirely  that  defendant 
furnished  or  sold  to  Payne  any  whisky.  He 
saw  Payne  drink  from  a  bottle,  and  witness 
tasted  itB  contents,  and  found  the  same  to  be 
rye  whisky.  When  witness  tasted  it  about 
one  drink  had  been  taken  from  the  bottle. 
Witness  notified  Payne  he  must  appear  be- 
fore the  mayor  to  testify,  and  Payne  asked 
to  be  let  off,  and  said  he  would  promise  not 
**to  get  into  anything  like  that  again."  Payne 
denied  that  the  accused  sold  him  any  whisky 
on  this  occasion.  Witness  had  some  whisky 
in  his  wagon,  and  of  this  whisky  accused 
and  witness  took  several  drinks  together. 
Witness  denied  that  he  gave  accused  any 
money.  Witness  stated  accused  separated 
from  him,  and  on  his  return  did  not  give  him 
anything,  but  that  he  and  accused  drank  out 
of  witness'  bottle,  and  when  thus  engaged  the 
marshal  came  up,  and  asked  to  taste  what 
was  in  the  bottle,  and  witness  let  him  do  so. 
The  defendant  said  he  had  known  Payne  a 
long  time,  and  that  Payne  asked  him  if  he 
could  get  him  some  whisky,  and  he  replied 
that  he  could,  as  he  always  kept  a  little  about 
his  house.  He  then  went  home,  got  the  whis- 
ky, and  gave  it  to  Payne.  The  whisky  was 
In  a  pint  bottle,  and  he  and  Payne  took  a 
drink  from  the  bottle.  He  denied  he  sold  any 
whisky  to  Payne  and  that  he  received  any 
money  from  him.  This  was  substantially  the 
case  made  before  the  mayor  and  aldermen  on 
the  appeal.  The  evidence  Is  insufficient  to 
show  that  defendant  had  or  kept  intoxicating 
liquor  for  illegal  purpose.  While  the  mar- 
shal's testimony  might  raise  a  suspicion  of  a 
sale,  he  refused  to  testify  that  defendant 
either  furnished  or  sold  any  whisky  to  Payne. 
One  way  of  showing  that  intoxicating  liquor 
is  kept  for  illegal  purpose  is  by  a  sale  where 
the  sale  is  prohibited  by  law.  The  evidence 
failed  to  show  any  sale  or  other  facts  from 
which  the  defendant's  guilt  could  be  inferred. 
2.  The  mayor  was  a  member  of  the  appel- 
late tribunal,  and  it  was  improper  for  him  to 
state,  in  his  capacity  of  Judge,  that  the  evi- 
dence of  a  certain  witness  was  quite  different 
to  what  it  was  in  the  trial  before  him.  This 
statement  of  the  mayor  was  prejudicial  to 
the  accused,  and  its  possible  harmful  effect 
cannot  be  remedied  by  the  answer  of  the 
aldermen  that  such  statement  of  the  mayor 
in  no  wise  biased  or  influenced  their  minds 
against  the  accused.  He  had  a  right  to  be 
tried  under  legal  rules  of  evidence.  The  rec- 
ord shows  that  the  appeal  was  to  the  mayor 
and  aldermen,  and  not  to  the  aldermen,  of 
the  dty  of  Oartersvllle.  We  have  examined 
the  various  acts  relating  to  the  dty  of  Car- 
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tersville,  and  do  not  find  any  provision  for 
an  appeal  from  the  mayor's  Judgment;  but, 
as  the  point  Is  not  made  in  the  record,  we  will 
assume  the  existence  of  the  right  of  appeal  to 
the  mayor  and  aldermen.  But,  aside  from  any 
question  as  to  the  legality  or  illegality  of  the 
trial  on  this  ground,  it  would  be  Improper 
for  a  member  of  the  court  to  Inject  in  a  trial 
matters  harmful  to  the  accused  by  a  verbal 
statement  that  there  was  a  variance  in  the 
testimony  of  a  certain  witness  in  the  two 
trials.  This  mode  of  impeachment  is  not  rec- 
ognized by  the  law.  Holliman  v.  City  of 
Hawklnsville,  10&  Oa.  107,  34  S.  E.  214. 

We  think  there  should  be  another  trial,  and 
accordingly  the  Judgment  of  the  superior 
court  overruling  the  certiorari  la  reversed.  All 
the  Justices  concurring. 


(120  Ga.  205) 


OWENS  V.  STATB. 


(Supreme  Court  of  Georgia.    May  10,  1904.) 

CRIMINAL    LAW  —  INSTRUCTIONS— APPLICATION 
TO  CASE— BEQUEST  TO  CHABOE— EXCEPTIONS. 

1.  The  law  of  voluntary  manslaughter  should 
not  be  given  in  charge  to  the  Jury  in  cases 
where  this  grade  of  homicide  is  not  involved. 

2.  Where  a  charge  comprehends  only  a  brief 
summary  of  the  abstract  law  pertaining  to  the 
case,  an  appropriate  written  request,  submitted 
in  due  time,  applying  the  law  to  the  particular 
facts,  should  not  be  refused.  But  if  the  main 
charge  fully  and  fairly  submits  to  the  Jury  the 
law  applicable  to  the  case,  a  refusal  of  a  special 
written  request  to  charge  is  not  erroneous. 

8.  An  exception  to  a  charge  containing  a  cor- 
rect principle  of  abstract  law  cannot  be  con- 
siderea  unless  the  vice  or  error  is  specified. 

(Syllabus  by  the  Court.) 

Srror  from  Superior  Oourt,  Stewart  Ckmn- 
ty;  W:  B-  Butt,  Judge. 

Milton  Owens  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

O.  Y.  Harrell  and  B.  F.  Harrell,  for  plain- 
tiif  in  error.  F.  A.  Hooper,  Sol.,  f<Mr  ib«> 
State. 

BVANS,  J.  The  plaintiff  In  error,  MUton 
Owens,  was  tried  in  the  superior  court  of 
Stewart  county  upon  an  indictment  charg 
ing  him  with  the  murder  of  his  fathf^r,  Shev 
Owens.  The  Jury  returned  a  verdict  of 
guilty,  and  the  accused  made  a  motion  for 
a  new  trial,  to  the  overruling  of  which  he 
excepted. 

The  evidence  upon  which  the  state  relied, 
for  a  conviction  was  substantially  as  fol- 
lows: The  deceased  was  killed  shortiy  b^ 
fore  11  o'clock  at  night,  and  early  the  next 
morning  his  body  was  found  in  his  yard, 
some  15  or  20  steps  from  the  back  door  of 
his  house.  There  were  signs  of  a  consider- 
able scuffle  at  the  place  where  the  body  wai 
found,  and  numerous  tracks  around  it,  made 
by  several  persons,  apparently;  the  ground 
being  wet  and  sticky,  and  some  of  the  tracks 
being  almost  obliterated  by  others  more  dis 
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tSnct.  Some  twenty-eight  cuts,  inflicted  with 
a  knife  or  other  sharp  instrument  were  np> 
on  the  body;  one  of  them  being  on  the  right 
side,  near  the  heart,  and  two  in  the  back* 
Fonr  or  five  of  them  were  of  such  a  charac- 
ter as  would  likely  produce  death  almost 
immediately.  The  skull  of  the  deceased  was 
crushed  In  several  places;  the  wounds  indi- 
cating that  he  had  been  struck  on  the  back 
of  the  head  with  some  blunt  instrument, 
such  as  the  head  of  an  az  or  hatchet  He 
had  receiyed  16  blows  on  the  head,  his 
throat  was  cut,  and  he  was  disemboweled. 
In  his  pocket  was  a  pair  of  brass  knucks, 
as  well  as  a  number  of  cartridges,  but  no 
knife  or  other  weapon  was  found  lying  near 
his  body.  At  the  time  of  his  death  he  was 
in  the  prime  of  his  life,  was  an  unusually 
large  man,  and  was  possessed  of  great  phys- 
ical strength  and  courage.  There  were  no 
wounds  on  his  body  such  as  might  have 
been  produced  by  a  pistol.  "One  hand  was 
chewed  all  to  pieces— his  Angers  and  thumb." 
The  accused,  who  admitted  having  done  the 
killing,  was  apparently  unhurt,  save  that  he 
had  one  finger  wrapped  up  In  a  rag.  He 
roluntarily  stated  on  the  day  following  the 
aight  of  the  homicide  that  he  was,  at  the 
Ume  the  difficulty  began,  sitting  in  one  c<»'- 
Aer  of  the  house;  that  "Shep  Owens  char- 
ged in  the  house,  •  •  •  and  charged  at 
him  with  a  gun  in  one  hand— a  rifle  in  one 
hand  and  a  knife  in  the  other— and  he  [the 
accused]  shot  him  down,  and  shot  him 
again";  that  his  father  then  "got  up  and 
«came  at  him  again,  and  he  began,  to  cut 
him."  The  accused  was  asked  as  to  how 
the  wounds  on  the  head  of  the  deceased 
were  inflicted,  and  replied  he  had  inflicted 
them  with  the  rifle  "when  he  came  out  of 
doors;  •  •  ^  that  he  ran  back  in  the 
house  and  got  the  rifle;  ^  •  •  that  the 
cutting  began  in  the  house,  but  he  hit  him 
out  there"  in  the  yard.  The  accused  subse- 
quently said  he  did  not  return  to  the  house 
and  get  the  rifle  "in  the  corner  where  his 
father  first  set  it  up  when  he  first  came  in 
the  house,"  but  "got  it  on  the  ground  out 
there  where  he  dropped  it"  The  person  to 
whom  the  accused  made  this  statement  ex- 
amined the  rifle^  but  there  was  not  a  particle 
of  blood  upon  it,  nor  any  sign  indicating  that 
it  had  been  used  in  inflicting  the  wounds 
made  upon  the  head  of  the  deceased.  A 
witness  who  was  introduced  by  the  accused 
testified  that  he  got  from  the  accused  a  knife 
which  had  blood  upon  it  and  was  broken, 
and  that  he  had  stated,  upon  being  asked 
how  he  broke  it,  that  he  "broke  it  in  the 
fight;  •  •  ^  that  was  the  knife  he  used 
in  the  fight"  The  witness  further  testified 
that  another  knife  was  found  lying  open  on 
the  floor  in  the  main  room  of  the  house,  but 
that  he  saw  no  blood  on  this  knife.  There 
was  also  evidence  in  behalf  of  the  accused  to 
the  following  effect:  About  8  o'clock  on  the 
night  of  the  killing,  the  accused,  accom- 
panied by  his  mother,  his  sister,  and  one  of 


his  brothers,  went  to  a  neighbor's  house,  and 
while  there  something  was  said  as  to  how 
the  deceased  had  been  mistreating  members 
of  his  family.  The  neighbor  advised  the 
mother  of  the  accused  to  go  home  and  "do 
the  best"  she  could.  After  having  stayed  at 
this  neighbor's  house  an  hour  or  more,  she 
and  the  other  members  of  her  family  started 
home.  Shortly  after  their  departure,  Shep 
Owens  called  and  inquired  if  his  family  had 
been  there.  He  spoke  of  having  had  some 
fuss  with  his  wife,  and  said  "he  was  going 
to  whip  [the  accused]  that  night  before  he 
slept"  He  was  armed  with  a  rifle.  After 
having  some  further  conversation  with  his 
neighbor,  he  left,  remarking:  "Well,  me  or 
Milton— one— will  go  to  hell  to-night  or  do 
something."  It  was  then  10  o'clock.  He  did 
not  say  "what  he  was  mad  at  Milton  for," 
but  did  tell  the  cause  of  the  trouble  between 
himself  and  his  wife.  The  accused  made  a 
statement  to  the  jury,  during  the  course  of 
which  he  said:  When  he  and  his  brother 
Re^ce  returned  from  work  on  the  evening  of 
the  homicide,  his  mother  complained  that 
her  husband  had  abused  and  threatened  to 
kill  her,  and  asked  the  accused  to  go  with 
her  to  the  neighbor's  house  above  referred  to. 
They  went  but  after  staying  there  some 
time,  decided  to  go  back  home.  On  thehr 
arrival,  they  found  the  deceased  was  ab- 
sent A  brother  of  the  accused  informed 
him  that  his  father  had  left  home  with  his 
Winchester,  saying  he  was  going  to  kill  the 
accused.  The  accused  then  went  and  got 
his  pistol  and  sat  down  in  the  house.  The 
deceased  soon  appeared  and  demanded  ad- 
mission, and  the  door  was  opened  by  a  mem- 
ber of  the  family.  As  to  what  then  took 
place,  the  accused  stated:  The  deceased 
"came  in,  and  come  at  me  with  his  knife 
and  cut  my  coat  and  I  shot  at  him,  and  be 
dropped  his  gun  and  grabbed  me,  and  we 
got  to  scufQlng,  and  I  got  my  knife  and  cut 
him;  and,  when  I  found  that  my  knife  was 
broken,  I  didn't  know  how  bad  I  had  cut 
him,  and  he  threatened  to  kill  me,  and  I 
knew  if  I  didn't  work  to  kill  him  and  save 
myself  he  would  kill  me,  and  I  run  back  and 
got  the  Winchester  off  the  floor  and  punched 
him  in  the  head  with  it;  and  what  I  done 
I  done  in  self-defense,  and  there  didn't  no 
one  else  have  anything  to  do  with  it  but  me. 
I  was  the  first  one  he  started  at;  he  didn't 
have  a  chance  to  start  at  the  others;  and  I 
don't  want  my  mother  or  my  brothers— ^- 
ther  one— punished  for  what  I  have  done  in 
self-defense."  The  accused  further  stated 
that  he  got  his  "finger  hurt  in  the  scufBe 
mighty  bad";  that  he  also  got  "knocked"  on 
his  hand,  and  that  it  swelled  up,  and  his 
wrist  swelled  up;  that  he  had  a  swelled 
place  on  his  knuckles,  and  a  scar  on  the 
Joint  of  his  wrist;  that  It  was  some  time 
after  he  went  back  in  the  house  before  be 
had  his  finger  tied  up;  and  that  it  bled  pro- 
fusely, and  the  blood  dropped  down  on  the 
floor. 
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1.  Onlj  the  grades  of  bomiclde  ixxTolved 
in  the  case  on  trial  should  be  given  in  charge 
to  the  Jury.  If  neither  the  evidence  for  the 
state,  nor  the  statement  of  the  defendant, 
taken  separately  or  conjunctively,  presents  a 
case  of  voluntary  manslaughter,  the  judge 
should  not  charge  on  this  grade  of  homicide. 
The  ofBce  of  a  charge  is  to  illustrate  and  ap- 
ply the  legal  principles  applicable  to  the 
facts  of  the  case.  From  the  evidence  sub- 
mitted by  the  state,  a  robust  man,  at  his 
own  home^  is  killed  by  his  son.  The  number, 
character,  and  location  of  the  wounds,  the 
strength  of  the  deceased,  the  evidences  of  a 
fierce  conflict,  and  the  absence  of  wounds 
upon  the  slayer's  person,  would  indicate  that 
more  than  one  person  participated  in  the 
homicide.  However,  the  defendant  assumes 
the  whole  responsibility,  exonerating  his 
mother  and  brothers.  There  Is  no  suggestion 
in  the  state's  testimony  of  the  intermediate 
grade  of  homicide.  The  crime  of  murder 
was  proved.  The  defendant's  statement 
made  out  a  case  of  justifiable  homicide.  He 
admits  that,  when  he  was  informed  that  his 
father  left  home  with  his  rifle,  threatening 
defendant's  life»  he  armed  himself  with  a 
pistol,  and  sat  down  to  await  the  coming  of 
his  fftther;  that,  as  soon  as  the  father  en- 
tered the  house  he  attacked  defendant  with 
a  knife,  cutting  his  coat;  then  defendant  flred 
his  pistol,  etc.  If  the  defendant's  account  of 
the  homicide  was  true,  he  was  justifiable. 
He  exhibited  no  display  of  passion,  but  calm- 
ly prepared  himself  for  the  threatened  ajt* 
tack,  and  defended  that  attack  upon  himself. 
He  does  not,  in  his  statement,  hint  at  any^ 
thing  authorizing  the  inference  that  he  was 
guilty  of  voluntary  manslaughter;  and  it 
would  have  been  manifestly  unfair  to  him 
for  the  jury,  if  they  believed  his  statement, 
to  find  that  he  was  not  justified  in  doing 
everything  he  admits  he  did.  There  being 
neither  evidence  nor  anything  in  the  defend- 
anf  s  statement  suggesting  his  guilt  of  vol- 
untary manslaughter,  a  written  request  to 
charge  the  law  bearing  on  that  grade  of 
homicide  was  properly  refused. 

2.  The  other  written  requests  were  fully 
covered  by  the  charge.  The  law  of  Justifi- 
able homicide  was  elaborately  discussed  by 
the  judge,  and  the  written  requests  would 
not  have  given  the  same  any  additional 
force.  Where  a  charge  comprehends  only  a 
brief  summary  of  the  abstract  law  pertain- 
ing to  the  case,  an  appropriate  written  re- 
quest, submitted  in  due  time,  applying  the 
law  to  the  particular  facts,  should  be  given, 
Roberts  v.  State,  114  Oa.  450,  40  S.  SS.  297. 
Yet  in  cases  where  the  law  is  fully  covered 
by  the  main  charge,  and  the  presentation  of 
the  legal  principles  is  adjusted  to  the  facts, 
a  new  trial  will  not  be  granted  solely  on 
this  ground.  Simmons  t.  State,  79  Ga.  697, 
4  S.  B.  894  (4);  McDuffle  T.  State,  90  Qa.  780, 
17  S.  B.  105. 

3.  Bxception  is  taken  to  the  charge  of  the 
oourt  on  the  subjects  of  confession  and  jus- 


tifiable homicide.  Movant  does  not  point  out 
the  defects  in  these  charges.  They  contain 
correct  abstract  principles  of  law,  and  the 
duty  is  upon  the  movant  to  specify  in  such 
cases  the  specific  vice  of  the  charge.  Ander- 
son y.  Southern  Ry.  Co.,  107  Ga.  501,  33  S. 
B.  644.  Failing  to  do  this,  such  grounds  of 
error  cannot  be  considered.  Binion  v.  Ry. 
CSo.,  118  Ga.  282,  284-287,  46  S.  B.  276. 

The  evidence  fully  warranted  the  verdict, 
and,  no  reversible  error  appearing,  the  judg- 
ment overruling  the  motion  for  a  new  trial 
is  afiirmed.    All  the  Justices  concurring.     . 


(120  Qa.  ITt) 
BIOKBRS  ▼.  8TATB. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 
canaiYAL  law— nbw  tbiait-newlt  disOovbb- 

■D    KVIDBNOfe— ASSIONMSNT   OF   BBBOB— 
BBBOB  WAIVED  IH  AFPBZJATB  OOUBI. 

1.  An  assignment  of  error  presented  in  a  mo- 
tion for  a  new  trial,  but  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  or 
argued  before  this  court,  is  to  be  treated  as  hav- 
ing been  abandoned. 

2.  The  newly  discovered  evidence  relied  on  by 
the  accused  was  merely  cumulative,  and  not  of 
such  character  as  to  likely  affect  tiie  result 
should  another  trial  be  had. 

8.  The  verdict  of  the  jury,  having  met  with 
the  approval  of  the  presiding  iudge»  and  being 


amply  supported  by  evidence,  should  be  allowed 
to  stand. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

John  Bickers  was  convicted  of  burglary, 
and  brings  error.    Affirmed. 

Wilfred  C.  Lane  and  John  R.  Cooper,  for 
plaintiff  in  error.  Wm.  Brunsoxv  SoL  Qen., 
for  the  State. 

BVANS,  J.  Hie  accused  was  charged  with 
having  committed  the  offense  of  burglary, 
and  was  found  guilty.  The  evidence  upon 
which  the  state  relied  for  a  conviction  was 
to  the  following  effect:  Nine  razors  were 
stolen  from  the  barber  shop  mentioned  in  the 
indictment,  the  barber  shop  liaving  been  burg- 
lariously entered  through  a  window  after  it 
had  been  closed  for  the  night  Within  a  few 
days  afterwards,  the  owner  of  the  razors 
found  one  of  them  in  the  possession  of  a  negro 
barber  named  J.  T.  Wood*  and  another  in  thi^ 
possession  of  J.  B.  Denton.  The  accused  pro- 
cured a  companion  of  his  to  help  him  dispose 
of  these  rasors  to  Wood  and  Denton,  the  ac- 
cused himself  receiving  the  money  paid  foi 
the  same,  though  his  companion  conducted 
the  negotiations  in  his  presence  and  advised 
him  to  sell  at  the  price  offered.  The  accused 
approached  another  acquaintance  of  his  and 
endeavored  to  get  his  aid  in  disposing  of  some 
razors,  saying  "he  had  a  lot  of  razors  at 
home,"  which  he  would  go  and  get  and  "sell 
them  or  pawn  them,  and  it  would  be  quick 
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money  and  all  to  the  good  IT'  his  acquaintance 
''wanted  to  help  him  get  rid  of  them."  This 
converaation  took  place  only  a  short  time  aft- 
er the  burglary  was  committed. 

1.  In  addition  to  the  general  grounds  of 
the  motion  for  a  new  trial,  the  plaintiff  In  er- 
ror made  complaint  that  during  the  progress 
of  the  trial  the  presiding  Judge  expressed  an 
opinion  as  to  what  had  been  proven  by  a  wit- 
ness for  the  state;  but  counsel  for  the  ac- 
cused, neither  In  his  argument  before  this 
court  nor  In  his  brief,  Insisted  upon  this 
ground  of  the  motion.  Accordingly,  it  is  to 
be  treated  as  having  been  abandoned.  Mc- 
Klnnon  t.  Hope,  118  Qa.  402,  46  S.  E.  413. 

2.  The  newly  discovered  evidence  relied  on 
by  the  accused  was  merely  cumulative,  and 
would  not  likely  affect  the  result  should  an- 
other trial  be  had.  Where  newly  discovered 
evidence  Is  of  a  cumulative  nature,  and  es- 
pecially when  it  does  not  bear  directly  on  the 
main  point  at  issue,  but  only  upon  collateral 
matters,  It  will  be  Insufficient  to  authorize 
the  granting  of  a  new  trial.  Isham  v.  State, 
112  Oa.  406,  87  S.  E.  735;  Olark  t.  SUte,  117 
Oa.  256,  43  S.  B.  853. 

3.  The  evidence  submitted  by  the  state 
was  of  such  strength  as  to  establish  the  guilt 
of  the  accused  beyond  a  reasonable  doubt 
The  verdict  of  the  Jury  has  met  with  the  ap- 
proval of  the  trial  Judge,  and,  no  error  of  law 
having  been  committed,  his  Judgment  deny- 
ing a  new  trial  will  be  affirmed.  All  the  Jus- 
tices concurring. 


(120  Oa.  162) 

NIX  ▼.  STATE. 
(Supreme  Oourt  of  Georgia.    May  10, 1004.) 

•fUBDEBr-inSTBUCTIONS— DKFENSB  OF  PBOP- 
XBTT. 

1.  Id  a  case  where  the  testimony  of  all  the 
eyewitnesses  to  the  occurrence  makes  a  clear 
case  of  murder,  and  the  theory  of  the  accused  is 
that  the  killing  was  either  in  self-defense  or 
under  the  fears  of  a  reasonable  man  that  his 
life  was  in  danger,  Pen.  Code,  i  72,  is  inappli- 
cable, and  a  refusal  to  charge  the  law  contained 
in  that  section  is  not  cause  for  a  new  trial. 

2.  In  making  his  statement  to  the  jury  as  pro- 
vided for  by  statute,  the  prisoner,  not  being 
sworn  as  a  witness,  nor  subject  to  cross-examina- 
tion, nor  restricted  by  the  rules  of  evidence,  can- 
not lay  the  foundation  for  introducing  in  his 
favor  evidence  that  would  otherwise  be  inad- 
missible. Hence  evidence  of  uncommunicated 
threats  will  not  be  received,  nor,  in  a  murder 
case,  testimony  as  to  the  cnaracter  of  the  de- 
ceased for  violence,  unless  such  evidence  is  rele- 
vant and  competent  unaided  by  the  contents  of 
the  statement. 

3.  The  failure  of  the  Judge  In  a  murder  case 
to' charge  the  Jury  the  provisions  of  Pen.  Code, 
I  76,  will  not  be  reason  for  aranting  a  new 
trial,  when  It  clearly  appears  from  the  charge 
that  the  Jury  were  informed  that,  if  they  found 
the  contentions  of  the  accused  to  be  true,  they 
must  return  a  verdict  of  not  guilty. 

4.  The  evidence  warranted  the  verdict,  and  no 
reason  appears  for  a  reversal  of  the  Judgment 
refusing  a  new  trial. 

(Syllabus  by  the  Court) 
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Error    from    Superior    Court,    Muscogee 
County;  W.  B.  Butt,  Judge. 
One  Nix  was  convicted  of  murder,  and 

brings  error.    Affirmed. 

Cameron  &  Plnkston  and  Hatcher  &  Car- 
son, for  plaintiff  in  error.  McNeil  &  Levy, 
A.  W.  Cozart  John  H.  l^ewls,  S.  P.  Gilbert 
Sol.  Qen.,  and  John  CL  Hart;  Atty.  Gen.,  for 
the  State. 

COBB,  J.  Nix  was  convicted  of  murder, 
and  complains  that  the  court  erred  In  refus- 
ing to  grant  him  a  new  triaL 

1.  Complaint  la  made  in  the  motion  that 
the  court  erred  in  refusing  to  give  numer- 
ous Instructions  as  requested.  After  a  care- 
ful reading  of  the  charge,  we  have  reached 
the  conclusion  that,  so  far  as  these  requests 
contained  propositions  of  law  which  were 
legal  and  pertinent,  they  were  sufficiently 
covered  by  the  general  charge,  which  appears 
to  be  free  from  any  error  which  was  so  prej- 
udicial to  the  accused  as  to  require  a  re- 
versal of  the  Judgment  The  only  requests 
which  have  given  us  any  serious  difficulty 
are  those  which  contain  the  proposition  that 
Pen.  Code,  |72,  is  applicable  in  any  case 
where  there  is  a  forcible  attack  upon  prop- 
erty at  a  place  other  than  the  habitation  of 
the  possessor.  The  section  referred  to  is  in 
the  following  language:  "If  after  persua- 
sion, remonstrance,  or  other  gentle  measures 
used,  a  forcible  attack  and  invasion  on  the 
property  or  habitation  of  another  cannot  be 
prevented,  it  shall  be  Justifiable  homicide  to 
kill  the  person  so  forcibly  attacking  and  in- 
vading the  property  or  habitation  of  another; 
but  it  must  appear  that  such  killing  was  ab- 
solutely necessary  to  prevent  such  attack  and 
invasion,  and  that  serious  injury  was  in- 
tended, or  might  accrue  to  the  person,  prop- 
erty, or  family  of  the  person  killing."  In 
Pound's  Case,  48  Ga.  89  (5),  it  was  held  that 
the  law  contained  in  this  section  was  appli- 
cable only  in  cases  where  an  attack  was  made 
upon  property  at  the  domicile  and  within 
the  protection  of  the  habitation;  Mr.  Chief 
Justice  Lochrane  saying,  on  page  137,  in  ref- 
erence to  this  law:  "This  applies  to  the  right 
of  defense  growing  out  of  an  attack  upon  a 
man,  or  his  property,  or  family,  where  they 
are  at  his  home.  The  household  gods,  so  to 
speak,  are  regarded  with  peculiar  sanctity 
in  the  protection  of  the  law."  In  Crawford's 
Case,  90  Ga.  710,  17  S.  E.  628^  35  Am.  St 
Rep.  242,  the  present  Chief  Justice,  in  re- 
ferring to  the  Pound  Case,  said  that  the  law 
contained  in  the  section  referred  to  did  not 
apply  to  every  attack  on  or  invasion  of  prop- 
erty, and  that,  whether  the  construction 
placed  upon  the  law  in  Pound's  Case  was 
correct  or  not,  It  had  no  application  unless 
there  was  a  serious  injury  intended,  or  might 
accrue,  to  the  property  which  was  the  sub- 
ject of  the  attack,  and  especially  would  have 
no  application  in  a  case  where  the  property 
was  of  insignlflcant  tttiuiw  such  as  a  small 
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portion  of  a  Bide  of  meat,  unless  tbe  circum- 
stances were  such  as  to  show  that  the  at- 
tack might  culminate  in  the  commission  of  a 
felony.  It  has  never  been  held  in  terms  that 
the  words  '"serious  injury"  in  this  section 
were  the  equivalent  of  '*feIony."  Neither 
has  it  ever  been  held  that  a  mere  trespass 
upon  property  would  Justify  a  killing.  It 
may  be  that  a  case  might  arise  where  a  tres- 
pass upon  property  would  be  of  such  a  grave 
nature  as  to  amount  to  a  serious  Injury 
within  the  meaning  of  this  section;  in  other 
words,  that  a  trespass  in  its  nature,  gravity, 
and  consequences  would  be  such  as  the  law 
might  authorize  the  taking  of  human  life  to 
prevent  its  commission.  But  such  a  condi- 
tion of  affairs  would  be  of  rare  occurrence 
In  the  transaction  of  human  affairs^  and  cer- 
tainly would  not  arise  out  of  one  of  the 
ordinary  and  everyday  quarrels  about  prop- 
erty rights.  Manifestly,  a  case  like  the  pres- 
ent does  not  disclose  the  serious  injury,  to 
property  which  would  authorise  or  justify 
the  taking  of  human  life.  The  father  of 
the  accused,  and  the  deceased,  were  at  is- 
sue in  regard  to  the  ownenOiip  of  a  strip  of 
land  containing  about  15  acres.  The  de- 
ceased had  planted  a  crop  of  oats  upon  the 
land,  and  was,  with  his  son,  proceeding  to 
gather  the  oats.  According  to  the  testimony 
for  the  state,  the  accused  went  to  the  place 
where  the  deceased  was  at  work  with  his 
son,  and,  without  any  provocation  at  the  mo- 
ment, deliberately  fired  upon  the  deceased 
while  he  was  working  with  a  cradle  cutting 
the  oats;  at  the  time  the  fatal  shot  was  flred 
the  deceased  holding  the  handle  of  the  cradle 
with  one  hand,  with  the  other  stretched  out 
to  gather  up  the  grain  that  had  been  cut 
According  to  the  statement  of  the  accused, 
which  must  be  considered  in  determining 
whether  the  request  should  have  been  given, 
be  went  out  that  morning  to  plant  some  wa- 
termelon seed,  and  carried  his  gun  with  him, 
as  he  claimed  he  usually  did,  to  shoot  crows. 
He  planted  some  of  the  seed,  and  heard 
some  one  cutting  oats  on  the  land  which 
was  in  dispute  between  his  father  and  the 
deceased.  Upon  reaching  that  point  he 
found  the  deceased  cutting  the  joats,  and  said 
to  him  that  he  had  come  there  to  ask  him  not 
to  cut  the  oats.  Then  followed  a  colloquy 
between  the  deceased  and  the  accused  in 
reference  to  the  ownership  of  the  oats  and 
the  land,  during  which  the  son  of  the  de- 
ceased laid  down  his  cradle,  walked  to  a 
tree  where  a  gun  was  standing,  and  ap- 
proached his  father.  The  colloquy  continu- 
ed, and  the  deceased  became  abusive,  and 
said  to  the  accused  that  he  was  going  to 
cut  the  oats,  and  would  either  kill  the  ac- 
cused or  get  killed;  and  as  he  said  this 
reached  back  to  his  son,  who  was  within 
three  or  four  feet  of  him,  to  get  the  gun. 
At  this  time  the  accused  fired  the  shot 
which  killed  the  deceased.  The  son  and  the 
accused  then  exchanged  shots  at  each  other. 
Under  this  state  of  facts  it  is  unnecessary 


to  determine  whether  the  construction  pla- 
ced upon  the  section  in  question  In  Pound's 
Case  was  correct,  or  whether,  under  any  cir- 
cumstances, what  would  amount  only  to  a 
trespass  or  a  misdemeanor— that  la,  anything 
short  of  a  felony— is  the  serious  injury  to 
property  contemplated  by  the  section.  The 
judge  charged  the  jury  fully  on  the  subject 
of  the  law  contained  in  Pen.  Code,  H  70,  71. 
There  can  be  no  serious  complaint  made  of 
the  charge  so  far  as  it  related  to  the  law  of 
self-defense  and  attacks  upon  the  person, 
or  the  doctrine  of  reasonable  fears.  Taking 
the  statement  of  the  accused  as  true,  the 
killing  of  the  deceased  was  not  for  the  pm> 
pose  of  preventing  a  serious  injury  to  the 
property  of  his  father—that  is,  the  oats  grow- 
ing in  the  field— but  it  was  for  the  purpose 
of  saving  his  own  life;  and,  even  if  the  sec- 
tion is  applicable  in  any  case  where  the  a^ 
tack  upon  the  property  is  not  at  the  habita- 
tion, it  had  no  application  whatever  in  the 
present  case,  and  it  is  therefore  immaterial 
whether  the  court  correctly  construed  it  or 
not  It  is  questionable  whether  a  child  has 
a  right  under  any  circumstances  to  kill  in 
order  to  protect  the  property  of  his  parent 
While  one  is  guarantied  under  the  law  the 
right  to  protect  his  property,  under  some 
circumstances  even  to  the  extent  of  taking 
human  life,  and  children  are  justified  in  de- 
fending the  person  and  reputation  of  their 
parents,  we  would  be  hardly  prepared  to 
hold,  even  if  the  question  were  directly  be- 
fore us,  that  the  law  of  Georgia  would  au- 
thorize a  son  to  take  the  life  of  a  human 
being,  simply  because  the  person  killed  was 
at  the  time  cutting  and  preparing  to  take 
away  from  the  land  of  his  father  a  portion 
of  a  crop  growing  thereon,  even  if  there 
could  be  no  question  that  the  title  to  the 
land  was  in  the  father. 

2.  A  number  of  witnesses  testified  to  dec- 
larations made  by  the  deceased  in  reference 
to  the  land  and  oats  which  were  in  con- 
troversy between  him  and  the  father  of  the 
accused.  None  of  these  declarations  appear 
to  have  been  communicated  to  the  accused 
prior  to  the  kiUlng.  Upon  motion  of  the 
Solicitor  General,  all  of  these  declarations 
were  ruled  out,  upon  the  ground  that  they 
were  not  in  their  nature  threats^  and,  if  so^ 
they  were  not  shown  to  have  been  com- 
municated to  the  accused.  Srror  is  assign- 
ed upon  this  ruling,  the  contention  being 
that  the  declarations  were  threats,  and  that, 
even  if  they  were  not  communicated,  they 
were  admissible  to  throw  light  upon  the 
conduct  of  the  deceased  at  the  time  of  the 
killing.  Without  reference  to  the  question 
as  to  whether  the  declarations  could  be  prop- 
erly construed  to  be  in  the  nature  of  threats, 
there  was  no  error  in  ruling  them  out;  for, 
being  uncommunlcated,  they  were  inadmis- 
sible for  any  purpose,  unless  it  appeared 
from  the  evidence  that,  at  the  time  of  the 
killing,  the  deceased  was  the  assailant  And, 
to  make  the  threats  admissible^  it  is  not  suffl- 
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cient  that  the  fact  that  the  accused  was 
the  assailant  appeared  from  the  prisoner's 
statement  It  must  have  appeared  from  the 
sworn  evidence.  Vaughn  r.  The  State,  88 
Ga.  731,  16  S.  B.  64.  The  principle  of  this 
decision  also  applies  to  that  assignment  of 
error  which  relates  to  the  refusal  of  the 
court  to  admit  evidence  of  the  violent  and 
turbulent  character  of  the  deceased. 

3.  Complaint  is  made  that  the  court  erred 
in  failing  to  charge  the  jury  the  provisions 
of  Pen.  Code,  8  76,  which  is  as  follows: 
*'The  homicide  appearing  to  be  Justifiable,  the 
person  indicted  shall,  upon  the  trial,  be  fully 
acquitted  and  discharged."  In  Waller's 
Case,  102  Ga.  ^684,  28  S.  E.  284,  it  was  held 
to  be  error  to  fail  to  charge  the  provisions 
of  this  section,  when  the  charge  consisted 
merely  of  reading  to  the  jury  the  preceding 
sections  of  the  Penal  Code.  It  clearly  ap- 
pears from  the  opinion  of  Mr.  Justice  Atkin- 
son that,  if  the  judge  otherwise  inform  the 
jury  that  if  they  find  the  contentions  of  the 
accused  to  be  true  he  would  be  entitled  to  an 
acquittal,  the  failure  to  read  this  section  is 
not  erroneous.  In  this  case  the  judge  dis- 
tinctly instructed  the  jury  that  if  they  found 
the  version  of  the  accused  to  be  the  truth 
of  the  case  they  should  acquit  him. 

4.  The  extracts  from  the  charge  upon 
which  error  is  assigned,  when  taken  in  con- 
nection with  the  general  charge,  present  no 
reason  for  ordering  a  new  trial,  even  if  they 
are  erroneous  at  hll.  Under  the  evidence  for 
the  state  the  accused  was  guilty  of  murder; 
under  his  statement  he  was  not  guilty  of  any 
crime.  In  determining  from  the  facts  where 
the  truth  lay,  it  was  utterly  immaterial  who 
was  the  owner  of  the  land  upon  which  the 
homicide  was  committed,  and  therefore  there 
was  no  error  in  refusing  to  admit  in  evidence 
the  deed  showing  title  in  the  father  of  the 
accused,  or  the  record  showing  the  judgment 
in  a  suit  between  the  father  of  the  accused 
and  the  deceased  in  which  the  question  of 
title  was  incidentally,  involved.  There  was 
no  error  in  admitting  evidence  that  the  fa- 
ther of  the  accused,  on  Tuesday  prior  to  the 
killing,  which  occurred  on  Saturday,  carried 
his  gun  with  him  while  working  in  the  field* 
the  father  being  introduced  as  a  witness,  and 
this  evidence  throwing  some  light  upon  the 
state  of  his  feelings.  The  ground  of  the  mo^ 
tion  containing  alleged  newly  discovered  evi- 
dence furnishes  no  reason  for  reversing  the 
judgment  Such  a  ground  is  addressed  to 
the  discretion  of  the  trial  judge,  and  it  takes 
an  extreme  case  for  this  court  to  control 
his  discretion  in  such  a  matter.  The  al- 
leged  newly  discovered  evidence  rehited  to 
threats  made  by  the  deceased.  As  will  ap- 
pear from  the  foregoing,  if  tbls  evidence  had 
been  offered  at  the  trial,  it  would  have  been 
Inadmissible  in  the  then  state  of  the  evi- 
dence, and,  as  it  appeared  that  all  of  the  eye> 
witnesses  had  been  examined  at  the  trial, 
And  no  foundation  was  laid  in  the  evidence 
for  the  admission  of  testimony  of  onooai- 


municated  threats^  the  discretion  of  the  trial 
judge  in  refusing  to  grant  a  new  trial  on 
account  of  the  discovery  of  other  nncom- 
municated  threats  than  those  which  were  ex- 
cluded at  tlie  trial  will  not  be  interfered 
with.  The  evidence  for  the  state  not  only 
authorized,  but  demanded^  a  verdict  for  mur- 
der. The  jury  having  seen  proper  to  disre- 
gard the  version  of  the  transaction  as  detail- 
ed in  the  prisoner's  statement,  the  trial  judge 
having  approved  their  finding,  we  will  not 
interfere. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(1»>  Ga.  160) 
GRANTHAM  v.  STATE. 
(Supreme  Coart  of  Georgia.    May  10,  1901) 

GBIKINAL  LAW  —  BU7FICIENCT  OV  BVIDBNCB— 
INBTBUCTIONS  —  NE0BS81TT  FOB  BBQUE8T — 
BURDEN  OF  PBOOF— BBASONABLB  DOUBT. 

1.  The  verdict  of  the  jury  was  amply  support- 
ed by  evidence, 

2.  It  was  not.  In  the  absence  of  a  proper  writ- 
ten request  presented  by  the  accused.  Incum- 
bent OD  the  judge  to  charge  the  jury  more  fully 
than  he  did  as  to  what  constituted  a  reasonable 
doubt  of  guilt 

8.  The  trial  judge  fully  and  fairly  instructed 
the  jury  as  to  the  burden  resting  on  the  state 
to  show  beyond  a  reasonable  doubt  the  guilt  of 
the  accused,  and  no  error  prejudicial  to  him  was 
committed  in  charging  upon  this  branch  of  the 
case. 

(Sylkbus  by  the  Court.) 

Error  from  City  Court  of  Vienna;  D.  U 
Henderson,  Judge. 

Ben  Grantham  was  convicted  of  selling  in- 
toxicating liquors  in  violation  of  law  and 
brings  error.    Affirmed. 

Watts  Powell,  for  plaintiff  In  error.  BL  F. 
StroBier,  Sol.,  for  the  Stata 

BVANS,  J.  The  defendant  was  charged 
with  the  offense  of  a  misdemeanor,  in  that  on 
a  certain  day  he  did  unlawfully,  for  a  valu- 
able consideration,  sell  whisky,  wine,  beer, 
and  other  intoxicating  liquors  and  Intoxicat- 
ing bitters  in  the  county  of  Dooly,  it  being 
then  and  there  a  county  In  wliich  the  sale  of 
such  liquors  is  prohibited  by  law.  He  was 
tried  and  convicted,  and  his  motion  for  a 
new  trial  was  overruled. 

1.  Two  witnesses  testified.  In  behalf  of  the 
state,  to  a  sale  by  the  defendant  of  two 
quarts  of  whisky,  for  which  the  purchaser 
paid  60  cents  a  quart.  In  his  statement  the 
defendant  denied  making  the  sale  to  wtdch 
these  witnesses  testified.  The  jury  were  not 
bound  to  accept  this  statement  as  true,  and 
their  verdict  of  guilty  was  fully  supported 
by  the  evidence. 

2.  Comprint  is  made  that  the  judge,  In 
charging  the  jury,  failed  to  define  'Yeas^m- 
able  doubt,"  but  merely  told  them  that  "a 
reasonable  doubt  means  just  what  it  says;  it 
la  a  reasonable  doubt"  If  the  defendant  de- 
sired an  amplification  of  the  definition  which 
the  judge  gave,  he  should  have  presented  a 
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proper  written  request  Having  failed  to 
do  so,  the  omission  of  tbe  court  to  charge 
more  fuUy  upon  the  subject  is  not  cause  for 
a  new  triaL 

8.  Brror  is  assigned  upon  the  following 
charge  of  the  court:  ''If  you  believe  from 
all  the  facts  in  said  case  that  the  defendant 
did  not  commit  the  crime  with  which  he  is 
charged  in  this  bill  of  indictment,  either  at 
the  time  mentioned  in  the  indictment  or  at 
any  time  within  two  years  prior  to  the  find- 
ing of  the  bill  of  indictment,  then  you  would 
be  authorized  to  find  the  defendant  not 
guilty."  This  charge  is  not  technically  ae* 
curate,  for  it  tends  to  place  the  affirmative 
of  the  issue  upon  the  defendant;  but,  when 
considered  in  connection  with  the  context,  it 
was  not  prejudicial  to  the  defendant  Just 
previously  to  the  giving  of  the  charge  com- 
plained of,  the  court  distinctiy  instructed  the 
jury  that  if  there  should  be  a  reasonable 
doubt  in  their  minds  as  to  the  guilt  of  the 
defendant  they  should  "give  the  defendant 
the  benefit  <tf  that  doubt  and  acquit  him."  In 
addition  to  this  instruction,  the  Judge,  at  the 
beginning  of  his  charge,  informed  the  Jury 
that  there  was  a  presumption  of  innocence  in 
favor  of  the  defendant  and  that  the  burden 
was  on  the /State  to  demonstrate  his  guilt  be- 
yond a  reasonable  doubt  It  Is  therefore 
cleiir  that  the  charge  excepted  to  was  not  cal- 
culated to  mislead  the  Jury. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(120  Oa.  142) 

HALL  V.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

LABCXNT  OF  BALEU  COTTON— INDICTMENT— IS- 
SUES AND  PBOPy— AIXBGATION  AS  TO  LOCAL- 
ITT— OTATUTE— INSTBUOnONS — ^NBCESSirT. 

1.  In  criminal  law  an  unnecessarily  minute 
description  of  a  necessary  fact  must  be  proved 
as  charged,  but  an  unnecessary  description  of 
an  unnecessary  fact  need  not  be  proved. 

2.  No  locality-  except  venue  need  be  charged 
in  prosecutions  under  Pen.  Code  1895,  ft  lo6w 
which  was  intended  to  make  the  stealing  of 
baled  cotton  a  felony,  regardless  of  value  or  of 
the  place  where  the  cotton  was  stored. 

3.  In  view  of  the  defendant's  statement  and 
some  of  the  evidence  offered  in  his  behalf,  it  was 
error  to  refuse  the  written  request  to  charge 
that  if  he  did  not  steal  but  bought  the  cotton 
from  one  who  had  stolen  it  he  could  not  be 
convicted  under  an  indictment  for  lEitealing  baled 
cotton. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court  Appling  CouiH 
ty;  P.  B.  Seabrook,  Judge. 

P.  F.  Hall  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

Hall,  with  two  others,  was  indicted  for 
stealing  a  bale  of  cotton  from  '*under  the 
ginhouse  of  Johnson,  the  place  where  the 
same  had  been  stored,  the  said  hale  of  cotton 
having  been   placed  and  located  near  the 

Y  1.  See  Indiotmeat  and  Information,  tol.  t7.  Cent 
Dig.  i  631. 


press  under  said  ginhouse.**  There  was  alsa 
a  CQuot  for  receiving  stolen  goods,  which, 
however,  was  stricken  on  demurrer.  There 
was  ample  evidence  that  the  cotton  had  been 
taken  from  under  the  ginhouse  of  Johnson, 
though  there  was  no  proof  that  it  had  been 
taken  from  near  the  press.  Poesession  of 
the  property  was  traced  directly  to  the  de» 
fendant  In  his  statement  he  claimed  that 
he  had  bought  it  from  one  Thomas,  and 
there  was  some  evidence  to  the  same  effect 
from  witnesses  for  the  defense.  There  was 
a  motion  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  law  and  to  evi- 
dence, that  there  was  no  proof  of  the  de- 
scriptive averment  that  the  bale  had  been 
placed  near  the  press,  and  because  the  court 
refused  a  written  request  to  charge,  "If  you 
should  find  that  another  person  stole  the  cot- 
ton, and  afterwards  the  defendant  bought  or 
received  It  then  you  would  not  be  author- 
l2ed  to  find  the  defendant  guilty,  but  should 
acquit  him." 

W.  W.  Bennett  and  B.  D.  Graham,  for 
plaintiff  in  error.  Jobn  W.  Bennett  Sol. 
Oen.,  for  the  State. 

LAMAR,  J.  The  intent  of  Pen.  Code  1895, 
S  186,  was  to  make  the  stealing  of  haled  cot- 
ton a  felony,  regardless  of  its  value,  or  of 
whether  it  was  taken  from  a  house  or  from 
within  the  curtilage,  or  whether  the  elements 
of  burglary  were  present  or  not  It  made 
the  place  where  the  cotton  was  located  or 
stored  immaterial.  Moseley  v.  State,  74  Ga. 
401.  Venue  of  the  crime  was  the  only  lo- 
cality that  had  to.be  alleged  and  proved. 
Therefore  the  allegation  that  the  cotton  was 
under  the  ginhouse  of  Johnson  and  near  the 
press,  under  the  ginhouse  was  mere  surplus- 
age, and  not  descriptive  of  any  material  ele- 
ment of  the  crime.  The  proof  must  identify 
the  particular  bale  alleged  to  have  been 
stolen,  but  it  made  no  difference  whether  it 
was  taken  from  one  room  or  another,  or 
from  one  end  or  the  other  of  the  open  space 
under  the  building.  There  was  ample  evi- 
dence to  show  that  the  cotton  described  in 
the  indictment  was  taken  from  under  the 
ginhouse  where  it  had  been  located,  and  it 
was  unnecessary  to  prove  that  it  had  been 
placed  near  the  press,  even  if,  as  a  matter  of 
law,  nearness  to  the  press  was  not  involved 
In  the  proof  that  it  was  taken  from  the 
building  containing  the  same.  This  case 
does  not  come,  within  the  rule  that  an  imma- 
terial description  of  a  material  fact  must  be 
proved,  but  place  being  unimportant  It  was 
rather  an  instance  of  an  Immaterial  descrip- 
tion of  an  immaterial  fact  Besides  what 
was  contained  in  the  statement  of  the  defend- 
ant there  was  some  evidence  that  he  bought 
the  cotton,  and  he  was  therefore  entitled  to 
the  charge  requested,  in  writing,  that  if  in- 
stead of  stealing  he  bought  from  one  who 
had  stolen,  he  could  not  he  convicted  under 
this  indictment    Nor  was  the  failure  to  giv^ 
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this  charge  cured  by  anything  contained  In 
the  general  charge,  which  was  confined  ex* 
cinalyely  to  a  statement  of  the  law  applica- 
ble to  the  crime  defined  In  Pen.  Code  1805» 
f  186,  and  omitted  any  reference  to  defend- 
ant's theory. 

Tills  error  requires  the  grant  of  a  new 
trial,  and  the  judgment  Is  revered  AU  the 
Justices  concurring. 


(120  Ga.  197) 


HARRIS  y.  STATE. 


(Supreme  Court  of  Georgia.    May  10, 190i.) 

ASSAULT  WITH  INTENT  TO  MUBDER— CONVIC- 
TION OF  OFFENSE  OF  BHOOTINO  AT  ANOTHEE 
— INSTBUOTIONS— HABMLE8S  EBBOE— ALIBI. 

1.  On  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  where  there  was  evi- 
dence from  which  the  Jury  might  have  fonnd 
that  the  accused  shot  the  prosecutor,  and  that 
the  shooting  was  not  Justifiable,  but  that  it  was 
not  done  with  the  intention  to  kill  the  prosecu- 
tor, it  was  not  error  for  the  court  to  charge 
the  law  as  to  the  statutory  offense  of  shooting 
at  another,  nor  will  a  conviction  of  that  offense 
be  set  aside  as  contrary  to  law. 

2.  While  it  was  error,  in  such  a  case,  for  the 
Judge  to  charge  the  jury  that  the  only  thing  for 
them  to  consider,  in  order  to  determine  whether 
the  accused  was  guilty  of  assault  with  intent  to 
murder,  was  whether,  if  the  prosecutor  had  died, 
the  killing  would  have  been  murder,  the  fact 
that  the  jury  did  not  find  the  accused  guilty  of 
assault  with  intent  to  murder  shows  that  the  er- 
ror was  harmless,  and  a  new  trial  will  not  re- 
sult on  that  account. 

8.  It  Is  not  error  to  charge,  on  the  trial  of  a 
criminal  case,  that,  in  order  for  the  accused 
to  overcome  evidence  of  his  guilt  by  setting  up 
an  alibi,  the  evidence  of  the  alibi  must  satisfy 
the  jury  that  the  accused  **was  at  a  place  where 
it  was  Impossible  for  him  to  have  committed  the 
crime." 

(Syllabus  by  the  Court) 

ShTor  from  Superior  Court,  Chatham  Coun- 
ty: Geo.  T.  Cann,  Judge. 

Joe  Harris,  Jr.,  was  convicted  of  shoot- 
ing at  another,  and  brings  error.    Affirmed. 

Ti^vls  &  Edwards,  for  plaintiff  In  error. 
W.  W.  Osborne,  SoL  Gen.,  for  the  State. 

CANDLER,  J.  The  accused  was  tried  un- 
der an  Indictment  charging  him  with  assault 
with  Intent  to  murder,  and  was  found  guilty 
of  the  lesser  offense  of  shooting  at  another. 
The  evidence  for  the  state  was  In  direct  con- 
filet  with  that  Introduced  by  the  accused. 
The  prosecutor  testified  that  on  the  Qccaslon 
under  investigation  he  had  a  difficulty  with 
one  Barney  at  the  home  of  the  accused; 
that  shortly  thereafter  he  left  to  go  to  bis 
own  home,  some  200  or  250  yards  distant 
from  where  the  accused  lived;  that  the  ac- 
cused followed  him,  pistol  In  hand,  over- 
taking him  within  a  short  distance,  and 
telling  him  '*that  he  didn't  allow  any  row  on 
the  place";  that  the  prosecutor  explained 
that  he  had  been  talking  to  the  father  of  the 
accused  when  Barney  had  come  In  and  **com- 
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menced  to  fuss";  and  that  after  this  explan- 
ation he  turned  to  go  on  home^  when  the 
accused,  entirely  without  provocation,  sihot 
him,  the  ball  taking  ^ect  in  the  arm.  Only 
one  other  witness  was  introduced  by  the 
state,  and,  while  his  version  of  the  affair 
was  materially  different  from  that  given  by 
the  prosecutor,  the  two  accounts  correspond- 
ed, in  that  they  both  made  out  a  case  of 
an  unprovoked  assault  ui;>on  the  person  of 
the  prosecutor,  and  one  upon  which  the  jury 
would  have  been  amply  justified  in  basing 
a  verdict  of  guilty  of  assault  with  Intent  to 
miu*der.  On  the  other  hand,  the  defense  in- 
troduced numerous  witnesses  who  testified 
most  positively  that,  at  the  time  the  pros- 
ecutor claimed  to  have  been  shot,  the  ac- 
cused was  Inside  his  yard;  that  he  had 
no  pistol,  and  consequently  that  be  did  not 
fire  the  shot  which,  it  seems  to  have  been 
admitted,  struck  the  accused.  From  evi- 
dence which  was  not  contradicted,  it  also 
appears  that  at  the  time  of  the  shooting 
there  was  in  progress  in  the  Immediate  vicin- 
ity of  the  home  of  the  accused  what  was 
known  as  a  **hot  supper**— a  form  of  social 
diversion  which  this  court  has  had  frequent 
occasion  to  observe  Is  a  most  fruitful  source 
of  homicide  among  the  colored  population— 
and  that  the  festivities  were  punctuated  by 
numerous  pistol  shots  at  and  near  what  one 
of  the  witnesses  felicitously  calls  "the  shout- 
ing house."  Indeed,  there  seems  to  have 
been  "a  sound  of  revelry  by  night,"  for  still 
another  witness  says:  "It  looked  like  a 
young  war,  there  was  so  much  pistol  firing." 
Two  widely  different  theories  of  the  shoot- 
ing of  the  prosecutor  are  thus  presented  by 
the  evidence— one,  that  he  was,  without  prov- 
ocation, assaulted  by  the  accused;  the  othor, 
that  he  was  struck  by  a  random  bullet  fired 
by  one  of  the  participants  in  the  "hot  sup- 
per," the  accused  having  no  connection  wliat- 
ever  with  the  shooting. 

1.  Without  giving  in  detail  the  grounds  of 
the  motion  for  a  new  trial,  to  the  overruling 
of  which  the  accused  excepts,  there  are  three 
general  questions  which  it  presents  for  our 
consideration.  The  first  la,  were  the  Juiy 
warranted  in  finding  the  accused  guilty  of 
the  statutory  offense  of  shooting  at  another? 
He  contends  that  under  the  evidence  there 
was  no  middle  ground,  and  that  he  should 
have  been  either  convicted  of  assault  with 
Intent  to  murder,  or  else  acquitted,  and  that 
under  the  ruling  of  this  court  in  the  case 
of  Kendrlck  v.  State,  118  Ga.  768,  39  S.  B. 
286,  a  new  trial  should  for  that  reason  have 
been  granted.  While  a  casual  reading  of 
the  evidence  would  seem  to  Justify  this  con- 
tention, we  are  clear,  after  a  more  careful 
investigation  of  the  record,  that  this  case  is 
easily  distinguishable  from  the  Kendrlck 
Case,  and  that  the  verdict  returned  by  the 
jury  was  not  unwarranted.  In  a  case  of  this 
sort  the  Intention  of  the  accused  is  always 
for  the  jury.  A  contrary  rule  prevails  from 
that  holding  in  homicide  cases,  and  there  is 
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no  presumption  of  an  intent  to  kill  from  tbe 
unlawful  use  of  a  deadly  weapon*  Having 
tbls  rule  in  view,  we  think  tlie  Jury  were 
authorized  to  infer,  from  the  short  distance 
which  separated  the  prosecutor  and  the  ac- 
cused, and  the  fact  that  the  former  was  shot 
only  in  the  arm,  that  there  was  no  intention 
on  the  part  of  the  accused  to  commit  a  hom- 
icide. As  before  stated,  there  was  ample 
warrant  for  a  verdict  of  guilty  of  assault 
with  intent  to  murder;  but  such  a  verdict 
was  not  demanded,  nor  was  the  acquittal 
of  the  accused  the  only  alternative  for  the 
Jury.  The  jury  might  well  have  had  a  rea- 
sonable donbt  of  the  intention  to  kill,  which 
is  an  essential  element  of  the  crime  of  as- 
sault with  Intent  to  murder,  and  yet  have 
been  satisfied  that  the  shooting  was  not 
Justifiable,  and. upon  that  hypothesis  it  was 
entirely  proper  for  them  to  return  a  verdict 
of  guilty  of  shooting  at  another.  But  even 
if  this  were  not  so,  the  accused  would  have 
no  reasonable  ground  to  complain  of  the  ver- 
dict rendered,  or  of  tho  charge  of  the  court 
on  this  branch  of  the  law.  to  which  excep- 
tion is  taken,  for  it  appears  from  the  context 
of  that  charge  that  it  was  given  in  compli- 
ance with  a  request  made  by  his  counsel  in 
the  progress  of  the  trial. 

2.  Error  is  also  assigned  on  the  following 
charges  of  the  court:  "In  order  to  determine 
whether  or  not  the  defendant  is  guilty  of  as- 
sault with  intent  to  murder,  you  Just  simply 
ask  yourselves  tho  simple  question,  would  it 
have  been  a,  case  of  murder  if  Lanzy  [the 
pro8ecut9r]  had  died  from  the  shot?*'  "If 
this  assault  had  resulted  in  the  death  of 
Lanzy,  and  under  the  facts  and  circumstan- 
ces disclosed  by  the  testimony  in  this  case 
and  the  statement  of  the  defendant,  that 
killing  would  have  been  without  Justification 
or  excuse,  in  whole  or  in  part— it  would  have 
been  a  malicious  killing—and  he  [the  defend- 
ant] would  have  been  guilty  of  murder;  and 
if  that  is  true  from  the  facts  and  circum- 
stances as  disclosed  by  the  testimony  of  the 
witnesses  and  the  defendant's  statement  In 
this  case,  and  you  believe  It  to  be  the  truth 
of  it,  then  he  would  be  guilty  of  assault 
with  Intent  to  murder."  We  have  no  hesi- 
tancy in  holding  that  both  these  charges 
were  erroneous.  The  correct  rule  on  this 
subject  was  laid  down  in  the  case  of  Qal- 
lery  v.  State,  92  Oa.  463,  17  S.  B.  863,  where 
the  exact  question  now  under  consideration 
was  decided,  and  where  It  was  held: 
"Where  death  results  firom  the  unlawful  use 
of  a  deadly  weapon,  the  law,  by  presump- 
tion, imputes  to  the  slayer  an  intention  to 
kill;  but,  where  death  does  not  result,  inten- 
tion to  kill  is 'not  matter  of  legal  presump- 
tion, but  matter  for  inference  by  the  Jury. 
Consequently  it  narrowed  the  functions  of 
the  Jury  too  much  to  instruct  that  *if,  under 
this  indictment,  a  killing  had  ensued,  and 
if*  the  crime  would  have  been  murder,  then 
the  defendant  would  be  guilty  of  assault 
with  intent  to  murder.'"     In  view  of  the 


fact,  however,  that  the  accused  in  the  pres- 
ent case  was  not  convicted  of  assault  with 
intent  to  murder,  but  merely  of  the  offense 
of  shooting  at  another,  we  fall  to  see  how 
he  could  have  been  injuriously  affected  by 
these  charges,  erroneous  though  they  un- 
doubtedly were.  It  is  also  to  be  noted  that 
in  a  later  portion  of  his  charge  the  court, 
at  the  request  of  counsel  for  the  accused, 
gave  to  the  Jury  the  correct  rule  of  law  as 
laid  down  in  the  Gallery  Case,  supra,  and  to 
that  extent  the  error  in  the  earlier  charges 
will  be  considered  as  cured.  At  all  events, 
error  which  the  result  of  the  trial  conclusive- 
ly shows  was  not  harmful  to  the  complain- 
ing party  will  not  be  held  cause  for  a  new 
trial. 

3.  Exception  Is  also  taken  to  the  charge 
of  the  court  to  the  effect  that  evidence  of 
alibi,  in  order  to  overcome  the  presumption 
raised  by  the  law,  must  be  such  as  to  satisfy 
the  Jury  that  the  accused  "was  at  a  place 
where  it  was  Impossible  for  him  to  have 
committed  the  crime."  It  is  contended  that 
this  charge  lays  down  a  stricter  rule  than 
that  prescribed  in  the  Penal  Code  of  1895,  ft 
092,  which  is  that  alibi,  as  a  defense,  in- 
volves merely  **the  Impossibility  of  the  pris- 
oner's presence  at  the  scene  of  the  offense 
at  the  time  of  its  commission."  It  is  fur- 
ther contended  that  this  was  particularly 
harmful  to  the  accused,  because^  under  the 
evidence  In  his  behalf,  he  was  not  present  at 
the  scene  of  the  offense,  but  was  near  enough 
thereto  to  make  his  guilt  within  the  limit  of 
possibility.  A  thoughtful  consideration  of 
the  reason  of  the  law  of  alibi  as  a  defense 
must  show  that  this  contention  is  wholly 
unsound.  Alibi  is  a  physical  circumstance, 
tind  derives  its  entire  potency  as  a  defense 
from  the  fact  that  it  involves  the  physical 
impossibility  of  the  guilt  of  the  accused.  An 
alibi  which  still  leaves  it  possible  for  the 
accused  to  be  the  guilty  man  is  no  alibi  at 
all,  for,  if  he .  committed  the  offense,  the 
scene  of  that  offense  Is  the  place  where  he 
was  at  the  time  of  its  commission,  and  thus 
he  is  not  within  even  the  literal  meaning  of 
the  words  of  the  Code  section.  The  matter 
of  distance  from  the  person  assaulted  or 
killed  is  of  slight,  if  any,  Importance.  It  is 
conceivable  that  a  man  could  be  within  a 
very  few  feet  of  another,  and  yet  be  so 
placed  as  to  render  his  guilt  of  any  crime  in 
connection  with  him  a  physical  impossibility. 
If  this  is  proved  on  the  trial,  he  has  estab- 
lished an  alibt  On  the  other  hand,  it  is 
equally  conceivable  that  a  homicide  or  an 
assault  could  be  committed,  though  a  great 
distance  Intervened  between  the  person  as- 
saulting and  the  one  assaulted.  The  charge 
complained  of  accurately  sets  forth  the  true 
rule  of  law  on  this  subject,  and  affords  no 
ground  for  a  new  trial. 

The  fwegoing  practically  disposes  of  every 
ground  of  the  motion  for  a  new  trial  which 
requires  discussion  here.  While,  as  we  have 
shown,  the  trial  in  the  court  below  was  not 
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free  from  errors,  taking  the  record  In  its  en- 
tirety, we  are  constrained  to  hold  that  no 
sufficient  cause  has  been  shown  for  a  re* 
Tersal  of  the  Judgment  refusing  to  grant  a 
new  trial. 

Judgment  affirmed.    All  the  Justices  con* 
cur. 
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MERCHANTS'  ft  MINERS'  TRANSP.  CO.  ?. 
JACKSON. 

(Supreme  Court  of  Georgia.    May  11,  19QI.) 

IfASTBB    AND    SBBY ANT— PERSONAL    INJ0BIE&* 
SAFE  PLACE  TO    WOBK— INSTBUCTIONS. 

l.The  charges  complained  of,  when  read  In 
connection  with  the  context,  could  not  have  been 
understood  by  the  jury  as  instructing  them  that 
the  master  was  an  insurer,  or  bound  to  furnish 
or  keep  an  absolutely  safe  place  in  which  the 
servant  was  to  work.  There  was  evidence  suffi- 
cient to  support  the  verdict  for  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savaunah;  T.  M. 
Norwood,  Judge. 

Action  by  Abraham  Jackson  against  the 
Merchants'  &  Miners'  Transportation  Com- 
pany. Judgment  for  plaintlir,  and  defend- 
ant brings  error.    Affirmed. 

JacksoL  sued  the  Merchants'  &  Miners' 
Transportation  Company  for  damages  for 
personal  injuries,  alleging  that  he  bad  been 
employed  to  work  in  the  hold  of  a  vessel  to 
move  timber,  which  was  lowered  through  an 
open  hatchway;  that  it  was  the  master's 
duty  to  famish  him  a  safe  place  in  which  to 
work;  that  in  pursuance  thereof  a  tender 
bad  been  employed  to  stand  at  the  hatch  to 
inform  those  in  the  hold  when  any  object 
was  to  be  thrown  or  lowered  therein,  so  as 
to  give  warning  and  an  opportunity  to  get 
out  of  the  way  of  falling  objects;  that  the 
hatch  tender  had  performed  the  duty  im- 
posed until  about  7  o'clock  a.  m.,  when  the 
vice  principal  of  the  company  gave  the  sig- 
nal which  was  customarily  used  for  the  pur- 
pose of  calling  all  hands  from  their  place  of 
work;  that  when  this  whistle  blew,  and  In 
obedience  thereto,  the  batch  tender  left  the 
hatchway  open  and  unguarded;  that  Jack- 
son, who  was  in  the  hold,  did  not  hear  the 
whistle,  and  did  not  know  of  the  fact  that 
the  batch  tender  had  been  called  away;  that, 
in  the  exercise  of  ordinary  care,  and  in  the 
discbarge  of  his  duty,  be  remained  at  work 
under  the  opening,  and  while  so  engaged  an- 
other employ^  threw  a  heavy  object  into  the 
hatchway,  inflicting  serious  injury  on  the 
plaintiff.  The  defendant  insisted  that  the 
injury  was  occasioned  by  the  negligence  of 
a  fellow  servant;  contended  that  the  hatch 
render  was  present;  denied  that  there  was 
any  custom  requiring  the  batch  tender  to 
leave  when  the  whistle  was  blown;  and  de- 
nied that  any  whistle  was  blown,  or  that  the 
master's  alter  ego  called  the  batch  tender 
from  the  position  at  which  he  bad  been  sta- 
tioned.   The 'company  also  contended  that. 


if  the  hatch  tender  had  in  fact  left,  it  was 
in  disobedience  to  the  master's  orders,  which 
required  him  to  remain  at  the  place  selected 
at  the  time  and  place  when  the  injury  hap- 
pened. The  Jury  found  a  verdict  for  the 
plaintiff.  The  defendant  made  a  motion  for 
a  new  trial  upon  the  ground  that  the  court 
charged  that  the  master  was  bound  to  fur- 
nish a  servant  with  a  safe  place  at  which  to 
work,  /and  was  bound  to  keep  it  safe.  In 
the  general  charge  the  court  instructed  the 
Jury  that  'it  is  the  duty  of  the  master  to 
provide  for  his  servant  a  reasonably  safe 
place  In  which  to  work,  and,  to  that  end,  he 
is  bound  to  make  reasonable  provision  for 
the  protection  of  the  servant  against  injuries 
to  which  be  might  l>e  exposed  while  engaged 
in  the  work  be  Is  employed  to  perform.  If 
you  should  find  that,  in  order  to  discharge 
the  duty  due  the  plaintiff,  the  defendant 
placed  a  hatch  tender  at  the  hatchway  to 
give  those  working  in  the  hold  of  the  ship 
the  necessary  warning,  and  the  trucks  which 
fell  upon  the  plaintiff  were  thrown  down  the 
hatchway  while  the  hatch  tender  was  ab- 
sent in  disobedience  of  the  company's  In- 
structions, or  without  its  knowledge,  and 
some  other  co-empIoy6  of  the  plaintiff  threw 
the  trucks  in  the  hold,  and  thereby  injured 
the  plaintiff,  then  the  company  would  not 
be  liable.  *  *  *  If  the  company's  hatch 
tender  was  actually  present  and  failed  to 
give  the  plaintiff  warning,  the  company 
would  not  be  liable,  because  the  injury  would 
then  be  attributable  to  the  negligence  of  a 
fellow  servant.  *  *  *  Should  you  And 
that  the  batch  tender  had  absented  himself 
with  the  knowledge  of  the  company,  or  be- 
cause of  instructions  of  the  company,  then 
the  company  would  be  liable.  •  •  •  There 
is  no  allegation  in  this  case  or  proof  sub- 
mitted to  show  that  the  company  placed  a 
man  known  to  be  incompetent  at  the  hatch- 
way as  hatch  tender,  cm*  whom  the  company 
ought  to  have  known,  in  the  exercise  of  or- 
dinary care,  to  be  incompetent  So  that,  in 
order  for  the  defendant  to  make  out  a  com- 
plete defense,  it  is  only  necessary  for  it  to 
show  that  the  batch  tender  was  actually 
present  or,  if  not  present,  that  he  did  not 
leave  the  hatch  with  the  knowledge  or  by 
the  order  of  the  defendant"  For  a  former 
report  of  this  case,  see  118  Ga.  651,  46  8.  B. 
254. 

O'Connor,  O'Byrne  &  Hartridge,  for  plain- 
tiff in  error.  Shelby  Hyrick  and  B.  L.  Cald- 
ing,  for  defendant  in  error. 

LAMAR,  J.  From  an  examination  of  the 
charge  as  a  whole,  it  is  evident  that  the 
Jury  could  not  possibly  have  understood  the 
court  to  instruct  them  that  the  master  was 
an  insurer,  or  bound  to  furnish  and  keep  an 
absolutely  safe  place  lb  which  the  servant 
was  to  work.  On  the  contrary,  he  clearly, 
explicitly,  and  pointedly  charged  that  the 
plaintiff  could  not  recover  if  the  hatch  tender 
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was  present  -when  the  heavy  object  was 
thrown  Into  the  hoia;  nor  if  the  hatch  tend^ 
had'  negligently  or  Tolimtarlly  abandoned 
his  post  of  doty,  so  as  aetto  be  In  a  position^ 
to  warn  the  plaintiff  when-  the  trucks  were 
thrown  into  the  opening.  Taken  in  its  coor 
text,  the  instraction  as  to  the  duty  of  the 
master  to  keep  the  place  safe  meant  that  it 
could  not  appoint  a  hatch  tender,  and  then 
order  him  away.  As  a  whole,  the  charge 
was  an  admirable  presentation  of  the  law 
contained  in  Cftv*  Code  1885,  H  2611.  2612,  in 
its  application  to  the  fiacts  under  investiga- 
tion. There  was  no  error  in  the  charge,  and, 
the  evidence  being  sufficient  to  sustain  the 
verdict,  the  judgment  is  affirmed.  All  the 
Justices  concurring. 


(120  Oa.  14S) 

TUCKER  ?.  MAYOR,  ETC.,  OP  GRAYS- 
VILLE. 

(Supreme  Court  of  Georgia.    May  10,  1904.) 

CBBTXOBAia-HUBBVICB    OF    WBIT— OMISSION     OF 
CLSBK  OF  COUBI^niSiaSSAL  OF  WRIT. 

1.  The  statute  reQuires  the  derk  to  issue  the 
writ  of  certiorari  and  enter  the  same  on  the 
docket,  but  does  not  make  It  his  duty  to  hand 
the  writ  to  the  sheriff  for  service. 

2.  The  statute  makes  it  incumbent  upon  the 
plalntiif  in  certiorari  to  have  the  writ  served 
upon  the  officer  whose  Judgment  is  sought  to  be 
reviewed. 

3.  If  the  derk,  at  the  request  of  the  petittou" 
er.  undertakes  to  perform  any  act  in  connection 
with  the  service  of  the  writ  of  certiorari,  he 
does  so,  not  as  the  agent  of  the  law,  but  of  the 
petitioner,  and  the  failure  or  omission  of  the 
derk  is  to  be  treated  as  the  failure  of  his  prin* 
dpal. 

4.  Where,  through  the  mistake  of  such  derk. 
the  writ  is  not  served  within  the  time  required 
by  law,  and  the  officer  for  this  reason  fails  to 
answer,  the  petition  must  be  dismissed  by  the 
ju4ge  of  the  superior  court. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Catoosa  Conn- 
ty;   A.  W.  Pits,  Judge. 

J.  B»  Tncker  was  convicted  before  the 
mayor,  etc.,  of  GrajTSvllle  of  violating  an  or- 
dinance. A  certiorari  to  review  the  judg- 
ment was  dismissed  by  the  superior  court, 
and  petitioner  brings  error.    Affirmed. 

On  July  10, 1903,  Tucker  was  found  guilty 
of  violating  the  ordinance  of  Graysville  re< 
.quiring  its  citizens  to  woik  on  the  streets. 
His  petition  for  certiorari  was  sanctioned  on 
August  6^  1903.  On  August  18^  1903,  the 
derk  of  Catoosa  superior  court  issued  the 
writ  of  certiorari,  making  the  same  returna- 
ble to  the  next  term  of  the  court  to  be  held 
on  February  4,  1904.  This  was  served  on 
the  mayor  January  25,  1904,  less  than  15 
days  before  the  court  met  On  this  ground 
the  attorney  for  the  town  of  GraysvlUe 
moved  to  dismiss  the  certiorari,  whereupon 
counsel  for  petitioner  proved  by  the  clerk 
that  two  months  before  court  the  attorney 
tor  Tucker  inquired  of  him  wbether  the  cer- 
tiorari had  been  sepred*  ^nd,  finding  that 


it  had  not  been  attended  to,  "h^  directed  me 
to  have  it,  s^ved  at  once. .  I  then  asked  liim . 
why  he  did  not  serve  the  papers  hiniself,  to 
which  he  replied,  'Let  the  sheriff  serve  them 
and  get  his  fee  therefor.'  I  then  handed  the 
paper  which  I  thought  was  the  certiorari  to 
the  sheriff,  and  directed  him  to  serve  it 
He  took  the  paper,  which  was  not  the  one  I 
intended  to  give  him,  but  another.  Looking 
through  my  office  about  a  week  before  this 
term  of  court;*  I  found  the  certiorari,  and  at 
once  gave  it  to  the  sheriff  to  serve  on  the 
mayor,  which  he  did  immediately.  Neither 
the  plaintiff  in  certiorari  nor  his  counsel 
ever  applied  for  the  papers  to  serve  them 
himself."  From  (he  testimony  df  the  sheriff 
it  appeared  that  the  first  paper  supposed  to 
be  the  writ  of  certiorari  had  been  served  six 
or  eight  weeks  before  court  and  that  the 
real  writ  had  been  served  only  ahout  a  week 
before  court  convened.  On  this  showing  the 
judge  dismissed  the  certiorari,  to  which  rul- 
ing Tucker  excepted. 

R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
W.  B.  Mann,  for  defendant  in  error. 

LAMAR,  J.  Certiorarles  and  bills  of  ex- 
ception intended  to  review  Judgments  are 
not  treated  by  our  statute  as  writs  or  pro- 
cesses which  must  be  served,  by  an  officer. 
Compare  Civ.  Code^  99  5547,  4043.  The  law 
makes  it  incumbent  upon  the  complaining 
party  to  give  notice  to  his  adversary  of  the 
sanction  of  the  writ  of  certiorari  and  of  the 
time  and  place  of  the  hearing.  Civ.  Code 
1895,  8  4644.  The  statute  requires  the  clerk 
of  the  superior  court  to  issue  the  writ  and 
place  the  same  on  the  docket  but  requires' 
nothing  further  fropd  him.  If  thereafter  he. 
acts  at  the  instance  of  the  plaintiff  in  cer- 
tiorari, he  does  so  as  agent  of  the  latter,  and 
not  as  agent  of  the  law.  If  he  gives  to  the 
sheriff  the  wrong  paper,  it  is  not  a  case  of 
misprision  of  a  ministerial  officer  (Civ.  Code 
1895,  9  5125),  but  the  mistake  of  the  plain- 
tifPs  agent  and  what  he  does  through  his 
agent  is  to  be  ixetLted  as  though  it  had  been 
done  by  himself,  and  with  the  same  legal 
consequences  as  if  Tucker  by  mistake  had 
handed  the  wrong  paper  to  the  sheriff.  Civ. 
Code  1895,  9^  4043,  contemplates  that  the  writ 
of  certiorari  shall  be  deUvered  to  -  the  Jndge 
of  the  lower  court  by  the  party  applying  for 
the  same,  Us  agent  or  attorney,  and  this  is 
the  usual  practice.  There  may  be  cases, 
however,  in  which .  the  plaintiff  might  not 
desire  to  make  this  service^  and  therefore 
the  statute  permits  it  to  be  done  through  a 
sheriff,  deputy  sheriff,  or  constable.  But  this 
ia  not  a  duty  incumbent  upon  the  officer  un- 
til after  he  has  been  fumisbed  with  the  writ 
by  some  one  acting  for  the  plaintiff.  It  is 
not  made  the  duty  of  the  clerk  as  clerk  to 
hand  the  papers  to  the  sheriff  for  service. 
The  case  is  controlled  by  Zachery  ?.  State, 
100  Ga.  124,  32  ».  E.  22,  where  it  was  said: 
**After  the  writ  has  been  issued,  the  dutj 
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is  placed  upon  tbe  party  applying  for  the 
certiorari  to  see  that  the  same  is  served 
upon  the  Jndge  whose  decision  is  sought  to 
be  reviewed.*'  The  failure  to  have  this  done 
fifteen  days  before  the  session  of  the  court 
to  whicji  It  was  made  returnable  was  not 
the  fault  of  the  otUcers  of  the  law  as  such, 
but  the  misfortune  of  the  plaintiff  in  cer- 
tiorari through  the  omission  of  one  acting 
as  his  agent 

Judgment  affirmed.    All  the  Justices  con* 
curring. 


020  Qa.  199) 

GRANT  V.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

CUnCIRAL     ULW  —  MALICIOUSLY      DBSTBOTINO 
BBIDOK  •—  INDICTIOSNIV— PBOOF— VASIANOX. 

l.An  indictment  charging  the  accused  with 
willfully  and  maliciously  cutting  and  destroy- 
ing a  bridge  alleged  to  be  the  private  property 
of  four  persons  is  not  supported  by  proof  show- 
ing that  only  one  of  the  parties  named  had  any 
interest  in  the  bridge,  and  that  he  claimed  only 
an  easement  therein. 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Isaac  Grant  was  convicted  of  destroying  a 
bridge,  and  brings  error.    Reversed. 

W.  B.  Sloan,  F.  M.  Johnson,  and  H.  H. 
Dean,  for  plaintiff  in  error.  W.  A.  Charters, 
Sol.  Gen.,  for  the  State. 

CANDLER,  J.  The  indictment  charged 
chat  the  accused  did,  on  a  named  day,  "will- 
fully and  maliciously  injure  and  destroy  a 
certain  bridge  on  a  private  road  leading  from 
Holding's  Bridge  and  Bark  Camp  to  the 
Rocky  Ford  Road;  said  bridge  being  the 
property  of  D.  M.  McKinney,  William  Grant, 
W.  R.  Smith,  and  J.  T.  McKinney."  On  the 
trial  It  appeared  from  the  evidence  that  the 
bridge  had  been  built  at  the  place  named  by 
the  parties  who  were  alleged  in  the  indict- 
ment as  its  owners,  but  that  at  the  time  of 
its  destruction  the  road  was  used  by  D.  M. 
McKinney,  T.  L.  Robinson,  Wm.  A.  Latham, 
and  Dr.  McKinney;  that  it  was  used  for  a 
mill  road,  and  as  a  nearer  way  by  which  the 
parties  named  could  go  to  church;  that  this 
private  road  had  been  located  approximately 
where  it  was  at  the  time  of  the  trial  for 
more  than  20  years;  and  that  it  had  been 
maintained  at  that  place  for  about  6  years 
prior  to  the  time  the  indictment  was  return- 
ed. The  land  upon  which  the  bridge  was 
built  did  not  belong  to  the  partieie  who  built 
it  and  who  were  alleged  to  be  lis  owners, 
but  the  owner  of  the  land  did  not  object  to 
the  building  of  the  bridga  The  bridge  was 
cot  down  in  August,  1902,  having  be^  built 
about  two  yeaes  prior  to  that  time.  It  was 
shown  that  the  accused  admitted  cutting 
down  the  bridge,  but  claimed  at  the  time 
that  he  owned  the  land  on  which  it  was  built, 
that  it  was  built  without  his  permission,  and 
that  it  was  ruining  his  land.    D.  M.  McKin- 


ney, one  of  the  parties  who  assisted  In  build- 
ing the  bridge,  testified  that  none  of  those 
who  were  alleged  to  be  its  owners  or  who 
built  it  claimed  to  own  the  land  on  which  it 
was  built;  that  he  only  claimed  "an  ease* 
ment  In  it  for  the  purpose  of  this  road.** 
The  accused  was  found  guilty,  whereupon 
he  made  a  motion  for  a  new  trial.  In  addl-* 
tion  to  the  general  grounds,  the  motion  com- 
plained that  the  following  charge  of  the 
court  was  error:  "If  the  people  mentioned 
in  the  bill  of  indictment,  or  any  one  of  them, 
owned  the  property,  that  would  be  sufficient. 
It  would  not  be  necessary  for  the  state  to 
show  that  every  one  of  them  owned  it  If 
they  all  had  a  qualified  interest  in  the  prop- 
erty, or  if  any  of  them  had  a  qualified  in- 
terest in  the  property— that  is,  the  bridge- 
that  would  be  sufficient;  so  far  as  ownership 
is  concerned." 

The  indictment  was  based  on  Pen.  Code,  f 
729,  which  provides:  "All  other  acts  of  will- 
ful and  malicious  mischief,  in  the  injuring 
or  destroying  any  other  public  or  private 
property  not  herein  enumerated,  shall  be 
misdemeanors."  As  has  been  seen,  it  was 
alleged  that  the  bridge  in  question  was  '^e 
property  of  D.  M.  McKinney,  William  Grant, 
W.  R.  Smith,  and  J.  T.  McKinney."  The 
evidence  showed  that  the  bridge  was  built 
by  these  parties,  but  that  it  was  used  by  a 
community  of  persons  other  than  those 
named  as  owners.  From  the  evidence  as  a 
whole,  it  appears  that  the  road  was  a  way 
used  by  certain  persons  in  the  community 
as  a  convenience  for  going  to  church  and  to 
mill.  The  bridge  which  the  accused  was 
charged  with  having  destroyed  was  built  on 
the  land  of  another,  who  had  nothing  to  do 
with  its  erection.  It  was  in  no  sense  the 
private  property  of  its  builders.  They  were 
not  in  possession  of  it.  Under  the  laws  gov- 
erning private  ways,  they  may  have  had  the 
right  to  travel  on  the  road  and  to  cross  the 
bridge,  but  neither  could  be  said  to  be  thehr 
property.  The  state  having  alleged  private 
ownership  of  the  bridge  in  the  four  parties 
named  in  the  indictment,  it  was  necessary, 
before  the  accused  could  be  legally  convict- 
ed, to  prove  that  they  owned  it;  and  it  is 
needless  to  say  that  this  is  not  done  by  prov- 
ing that  one  of  the-  parties  named  had  an 
easement  in  the  bridge. 

This  case  is  clearly  distinguishable  from 
that  of  Castleberry  v.  State,  62  Ga.  442. 
There  the  accused  was  indicted  for  cutting 
down  a  dam  which  let  water  into  a  ditch, 
through  which  it  was  conveyed  for  mining 
purposes.  The  indictment  alleged  that  the 
property  was  that  of  one  John  A,  Parker. 
The  evidence  on  the  trial  showed  that  the 
title  was  in  a  corporation,  all  the  stock  of 
which  belonged  to  Parker,  and  he  was  in 
actual  possession  of  the  property.  The  fact 
of  his  possession  would  of  itself  have  sup- 
ported the  allegation  of  ownership  in  the 
indictment,  regardless  of  whether  he  owned 
the  property  or  not.    The  case  under  coo* 
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slderation  la  totally  different  as  to  its  facts, 
and  is  not  in  any  sense  in  conflict  with  the 
case  cited.  See  Harris  v.  State.  73  Ga.  41; 
2  Whart  Cr.  U  (7th  Ed.)  f  2D12.  For  the 
reasons  stated,  -we  conclnde  that  the  charge 
quoted  -was  error,  and  that  the  case  should 
go  back  for  another  hearing. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(120  Oa.  17) 

inLLER  ▼.  GEORGIA  R.  BANK. 

(Supreme  Ck)urt  of  Ckorgla.    May  11, 1904.) 

^UBT   TBIAI/— DEMAND— PLEADING— BKBVICB    OF 

AMENDMENTa— REVIEW— REMISSION   OF 

EXCESS  BBCOVEBT— AFFIRMANCE. 

1.  In  the  absence  of  a  demand  for  a  jury  trial, 
all  cases  filed  in  the  city  court  of  Richmond 
county  are  triable  by  the  judge  without  a  jury ; 
and  in  a  case  in  that  court  where  no  such  de- 
mand was  made  it  Is  not  a  ground  to  reverse  a 
judgment  in  favor  of  the  plaintiff  that  the  suit 
^'was  not  founded  on  such  an  unconditional  con- 
tract in  writing  as  would  make  it  legal  for  the 
court  to  render  Judgment  without  the  verdict  of 
a  jure." 

2.  There  is  no  provision  of  law  for  the  serv- 
ice upon  the  defendant  of  amendments  filed  to 
the  plaintiff's  petition. 

3.  Wher^,  in  a  suit  brought  against  him,  the 
defendant  files  no  plea  and  makes  no  appear- 
ance, and  when  the  case  is  called  for  trial  the 
plaintiff  amends  by  making  allegations  which 
are  necessary  to  support  the  prayers  of  his 
origindl  petition,  these  allegations  will  not  be 
taken  as  true  because  not  answered,  but  must 
be  supported  by  proof.  .    «.  ,  . 

4.  In  a  case  in  which  no  plea  is  filed  by  the 
defendant,  where  judgment  is  rendered  in  favor 
of  the  plaintiff  for  the  principal  of  the  debt 
sued  for,  together  with  interest,  costs,  and  at- 
torney's fees,  and  the  judgment  is  without  ob- 
jection except  as  to  attorney's  fees,  if  the 
amount  of  such  fees  is  written  off  bv  the  plain- 
tiff the  judgment  will  not  be  reversed. 

(Syllabus  1^  the  Court.) 

Brror  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Bve,  Judge. 

Action  by  the  Georgia  Railroad  Bank 
against  M.  F.  Miller  to  recover  on  a  note. 
Judgment  for  plaintHf,  and  defendant  brings 
error.    Affirmed. 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
Jos.  B.  &  Bryan  Onipming,  for  defendant  in 
cnor. 

GANDIiBR,  J.  This  was  a  suit  in  the  dty 
eomrt  of  Richmond  county  on  a  pnHnissory 
note  for  $10,000  principal,  dated  January  17, 
1908,  and  proFviding  for  the  collection  of  10 
per  cent  attorney's  fees  In  the  event  the 
amotmt  of  the  note  was  not  paid  when  due. 
The  original  petition  alleged  that  prior  to 
the  execution  of  the  note  the  defendant  had 
procured  to  be  conveyed  to  the  plaintiff  as  se- 
curity for  all  existing  and  future  indebted- 
ness due  by  her  to  it  a  described  tract  of 
land,  and  prayed  for  a  Judgment  for  the  prin- 
cipal and  interest  of  the  note  and  for  attor- 
ney's f^es.  It  contained  no  allegation,  how- 
ever, that  10  days'  written  notice  had  been 
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given  the  defendant  of  the  plaintiff's  inten- 
tion to  sue,  as  provided  by  the  act  approved 
December  12,  1900  (Acts  1900,  p.  53;  Van 
Epps'  Code  Supp.  §  6185).  The  defendant 
did  not  file  a  plea,  and  did  not  appear  in 
court  when  the  case  v^as  called.  At  the 
trial  the  plaintiff  was  permitted  to  amend 
its  petition  by  alleging  that  simultaneously 
with  the  execution  of  the  security  deed  to 
the  plaintiff  it  had  executed  and  delivered 
to  the  defendant  a  bond  to  reconvey  the 
premises  on  payment  of  the  debt;  and,  fur- 
ther, "that  the  defendant  had  ten  days*  writ- 
ten notice  of  plaintiff's  Intention  to  bring 
suit  upon  the  note  described  in  the  petition." 
The  plaintiff  introduced  in  evidence  the  orig- 
inal note  sued  on  "and  the  original  agree- 
ment as  to  waiver,  filing,"  etc,  and  the 
court,  without  further  evidence,  rendered 
judgment  in  its  favor  for  the  principal,  in- 
terest, and  costs,  and  also  for  9500  attorney's 
fees;  the  judgment  providing  for  a  special 
Hen  on  the  property  described  in  the  deed  re- 
ferred to  in  the  petition.  The  defendant 
brought  the  case  to  this  court  by  bill  of  ex- 
ceptions, complaining  (1)  that  the  suit  was 
not  founded  on  such  an  unconditional  con- 
tract in  writing  as  would  justify  the  rendi- 
tion of  a  judgment  without  the  verdict  of  a 
jury,  for  the  reason  that  the  petition  prayed 
for  attorney's  fees,  and  there  was  no  proof 
that  notice  had  been  given  the  defendant  as 
required  by  the  act  of  1900,  and  for  the  fur- 
ther reason  that  the  petition  also  prayed  for 
a  special  lien  against  specific  property;  (2) 
that  the  amendments  allowed  by  the  judge 
were  never  served  on  the  defendant,  w&e 
never  consented  to  by  her  or  any  one  repre- 
senting her,  and  were  allowed  without  notice 
of  any  kind  to  her;  (3)  that  no  evidence  was 
submitted  identifying  the  property  against 
which  a  special  lien  was  given  in  the  Judg^ 
ment;  (4)  that  no  evidence  was  submitted 
showing  that  written  notice  was  served  up- 
on the  defendant  as  required  by  the  act  of 
1900;  and  (5)  that  the  judgment  rendered 
was  for  a  greater  amount  of  costs  than  had 
legally  accrued.  The  last  assignment  of  er^ 
ror  was,  however,  abandoned  In  this  court 
There  is  nothing  In  the  contention  that  the 
judgment  complained  of  could  not  be  lawful- 
ly rendered  without  the  verdict  of  a  jury, 
for  by  the  act  establishing  the  city  court  of 
Richmond  county  (Acts  1880-81,  p.  579,  S  28) 
it  is  expressly  provided  that  all  cases  shall 
be  tried  by  the  judge  without  a  jury,  unless  a 
demand  for  a  jury  is  made  by  one  of  the  par- 
ties; and  no  such  demand  appears  to  have 
been  made  in  the  present  case.  The  point 
that  the  amendments  which  were  allowed  by 
the  court  were  not  served  upon  the  defend- 
ant is  equally  without  merit,  for  there  is  no 
provision  in  our  law  for  the  service  of 
amendments  to  pleadings.  Service  of  the 
original  petition  is  supposed  to  bring  the  de- 
fendant Into  court  and  put  him  on  notice  of 
the  nature  of  the  complaint  against  him,  and 
there  is  no  need  to  further  notify  him  of  any 


526 


47  S0UTHE5ASTBBN  REPORTER. 


IGai 


matter  "Urhich  can  properly  be  made  the  sub- 
ject of  an  amendment,  except  to  place  it  on 
tbe  records  of  the  court  to  which  he  has 
been  summoned.  The  real  question  in  the 
present  case  is  whether  the  court  was  Justin 
fled,  in  the  absence  of  proof  that  10  days'  no- 
tice of  the  plaintiff's  intention  to  sue  had 
been  given  to  the  defendant,  in  rendering 
Judgment  for  attorney's  fees.  Had  the  orig- 
liuil  petition  alleged  that  such  notice  was 
given,  it  is  clear  that  the  defendant's  failure 
to  appear  and  plead  would  have  diq[>en8ed 
with  the  necessity  for  proof  on  the  subject 
But  the  provision  of  the  law  that  allegations 
of  a  plaintiff  which  are  not  answered  by  the 
defendant  will  be  taken  as  prima  fade  true 
has  been  expressly  held  by  this  court  to  be 
not  applicable  to  amendments  to  the  peti- 
tion. Hudson  V.  Hudson,  119  6a.  637,  46 
S.  B.  874.  Since  the  passage  of  the  act  of 
1900,  attorney's  fees  cannot  be  recovered  un- 
less the  ten-days  notice  of  Intention  to  sue 
therein  required  is  given.  This  is  a  vital 
element  of  the  suit  for  attorney's  fees,  and 
should  be  alleged  in  the  petition.  It  would 
seem  clear,  therefore,  that  although  the  de- 
fendant, by  reason  of  her  failure  to  answer 
the  plaintiff's  petition  within  the  time  re- 
quired by  law,  was  cut  off  from  making  a  de- 
fense to  the  suit,  a  Judgment  for  attorney's 
fees  could  not  be  had  without  proof  to  sup- 
port the  allegation  of  the  Amendment  that 
the  necessary  ten  days'  notice  had  he&n  giv- 
en. Since,  however,  the  defendant  filed  no 
plea,  and  does  not  contest  the  validity  of  the 
Judgment  against  her  for  principal.  Interest 
and  costs,  opportunity  will  be  given  the 
plaintiff  to  retain  so  much  pf  the  Judgment 
in  Its  ftivor  as  is  clearly  warranted  and  legal. 
If,  within  10  days  after  the  filing  of  the  re- 
mittitur from  this  court  in  the  court  below, 
the  plaintiff  will  write  off  from  its  Judgment 
the  suih  of  $600,  recovered  as  attorney's  fees, 
the  Judgment  is  afDrmed,  otherwise  it  is  re- 
versed. 

Judgment  affirmed  on  condition.    All  the 
Justices  concurring. 


a20  Ga.  e2) 

KAVANAUGH  ft  CO.  v.  SOUTHERN  RT. 
CX). 

(Supreme  Court  of  Qeoxfia.    May  12, 1904.) 

CASBIEBS  —  TBANSPOBTATION  OF  GOODS  — CON - 
RBCTINO  UNSS-xOONBTinrnONAI.  I^W-~-BKO- 
ULATION  OF  INTEBSTATK  OOMMSBCS-^IIABII*- 
ITT  OF  OABBIKft— WAIVES. 

l.Civ.  Code  1895,  §  2298,  providing,  when 
there  are  several  oonnectins  railroads  under  dif- 
ferent companies,  and  goods  are  intended  to  be 
transported  over  more  than  one  railroad,  each 
company  shall  be  responsible  only  to  its  own  ter- 
minus, and  until  delivery  to  its  connecting  road ; 
that  tbe  last  company  which  has  received  the 
^oods  as  "in  good  order"  shall  be  responsible 
Lo  the  consignee  for  anv  damage,  open  or  con- 
eealed,  done  to  the  goods;  and  that  such  com- 
panies shall  settle  among  themselves  the  ques- 
rion  of  ultimate  liability — is  not,  as  applied  to 
<hipmenti  from  beyond  the  state,  repugnant  to 


the  clause  of  th«  Constitution  of  the  United 
States  conferring  on  Congress  the  power  to  reg- 
ulate commerce  ax&ong  the  several  states  of  the 
Union. 

2.  The  statutory  remedy  afforded  by  this  sec- 
tion can  be  waived  by  special  contract  between 
the  consignor  and  the  initial  railroad,  and,  when 
so  waived,  the  consignee's  remedy  is  upon  the 
common-law  liability  of  the  carriers  over  whose 
lines  the  shipment  is  made. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Kavanaugh  &  Co.  against  the 
Southern  Railway  Company  to  recover  dam- 
ages for  injuries  to  a  shipment  of  goods. 
From  the  Judgment,  plaintiffs  bring  a  bill  of 
exceptions,  and  defendant  a  cross-bill.  Judg- 
ment on  main  bill  of  exceptions  afiirmed,  and 
cross-bill  of  exceptions  dismissed. 

O'Connor,  O'Byme  &  Hatridge,  for  plain- 
tiffs.   Osborne  &  Lawrence,  for  defendant 

EVANS,  J.  Kavanaugh  &  Co.,  sued  the 
Southern  Railway  Company  in  the  dty  court 
of  Savannah  to  recover  for  damage  alleged 
to  have  been  done  to  certain  apples  shipped 
from  County  Une,  N.  Y.,  to  Savannah,  GkL 
The  cause  of  action  was  based  on  the  statu- 
tory liability  of  the  defendant  under  Civ. 
Code  1805,  9  2298,  as  the  last  connecting 
carrier  receiving  the  apples  "as  in  good  or- 
der.*' The  defendant  pleaded  a  special  con- 
tract with  the  consignor  as  waiving  this  stat- 
utory liability,  and  also  set  up  the  defense 
that  the  statute  was  repugnant  to  the  clause 
of  the  Constitution  of  the  United  States  con- 
ferring upon  Congress  the  power  to  regulate 
commerce  among  the  several  states.  Tbe 
plaintiff  proved  the  damage  to  the  apples, 
and  that  the  defendant  was  the  last  connect- 
ing carrier  receiving  them  "as  in  good  or- 
der." The  defendant  proved  the  special  con- 
tract discussed  in  the  opinion.  The  court  di- 
rected a  verdict  for  the  defendant,  and  the 
case  Is  now  here  upon  a  bill  of  exceptions 
sued  out  by  the  plaintiff,  and  a  cross-bill 
sued  out  by  the  defendant 

1.  The  section  of  the  Code  above  dted 
reads  as  follows:  **When  there  are  sevenil 
connecting  railroads  under  different  compa- 
nies, and  the  goods  are  intended  to  be  trans- 
ported over  more  than  one  railroad,  each 
company  shall  be  responsible  only  to  its  own 
terminus  and  until  delivery  to  the  connecting 
road:  the  last  company  which  has  received 
the  goods  as  in  godd  order*  shall  be  respon- 
sible to  the  consignee  for  any  damage,  open 
or  concealed,  done  to  the  good%  and  such 
companies  shall  settie  among  themselves  the 
question  of  ultimate  liability."  The  ship- 
ment of  apples  was  delivered  to  the  Southern 
Railway  Company,  the  last  connecting  car- 
rier, at  Alexandria,  in  the  state  of  Virginia. 
Its  receipt  for  the  apples  as  in  '^apparent 
good  order'*  was  equivalent  to  a  receipt  for 
the  consignment  as  in  '*good  order.*'  Fo]> 
rester  v.  Georgia  Railroad,  92  6a.  609,  19 
S.  E.  811.    In  the  case  Just  dted  it  was  held 
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that  this  section  meant  thut  "'each  of  sev- 
eral  connecting  railroads  shall  be  responsible 
only  to  its  own  terminus  and  until  delivery 
to  tlie  next  connecting  carrier;  but  if  any 
eompany,  either  actually  or  constmctiTeIy» 
receives  a  consignment  of  freight  'as  in  good 
order/  it  will  become  responsible  even  though 
the  goods,  before  delivery  to  it,  were  dam- 
aged through  the  negligence  of  some  other 
carrier,  and  it  must  look  to  the  company  ac- 
tually at  fault  for  reimbursement*'  Page 
703,  92  Ga.,  page  8il2,  19  S.  B.  This  was  a 
case  of  intrastate  shipment,  and  no  point 
was  made  that  the  statute  attempted  to 
regulate  commerce  between  the  states.  The 
power  of  Congress  to  regulate  interstate  com- 
merce is  plenary  and  exclusive.  No  fixed 
rule  can  be  prescribed,  defining  what  will 
amount  to  a  regulation  of  commerce.  **Leg- 
islation^  in  a  great  variety  of  ways,  may  af- 
fect commerce  and  persons  engaged  in  it 
without  constituting  a  regulation  of  it,  with- 
in the  meaning  of  the  Constitution."  Sher- 
lock V.  AUing,  93  U.  S.  108,  23  L.  Ed.  819. 
In  the  case  of  Hall  v.  De  Cuir,  95  U.  S.  488, 
24  L.  Ed.  547,  Chief  Justice  Waite  said:  *«The 
line  which  separates  the  powers  of  the  states 
from  this  exclusive  power  of  Congress  is  not 
always  distinctly  marked*  and  oftentimes  it 
is  not  eaoy  to  determine  on  which  side  a 
particular  case  belongs.  Judges  not  unfre- 
quently  differ  in  their  reasons  for  a  dedaioii 
in  which  they  concur.  Under  such  circum- 
stances it  would  be  a  useless  task  to  under- 
take to  fix  an  arbitrary  rule  by  which  the 
line  must  in  all  cases  be  located.  It  is 
far  better  to  leave  a  matter  of  such  delicacy 
to  be  settled  in  each  case  upon  a  view  of 
the  particular  rights  involved."  If  the  stat- 
utes of  a  state  are  for  the  purpose  of  facil- 
itating the  safe  transportation  of  goods,  with- 
out undertaking  to.  regulate  commerce  or  to 
Interfere  in  any  manner  with  the  right  of 
the  parties  to  fix  their  liability  by  contract, 
they  will  be  upheld,  notwithstanding  they 
may  have  an  indirect  or  remote  effect  upon 
commei'ce.  "A  statute  is  in  no  just  sense  a 
regulation  of  commerce  which  does  not  un- 
dertake to  impose  any  tax  upon  the  company, 
or  to  restrict  the  persons  or  things  to  be  car- 
ried, or  to  regulate  the  rate  of  tolls,  fares, 
or  freight  A  state  may  enact  a  statute,  the 
object  jand  effect  of  which  are  to  make  It 
more  sure  that  railroad  companies  shall  per- 
form the  duty  resting  upon  them,  by  virtue 
of  their  employment  as  public  carriers,  to 
use  the  utmost  care  and  diligence  in  the 
transportation  of  passengers  and  goods." 
C,  M.  ft  St  P.  Ry.  V.  Solan,  169  U.  S.  183» 
18  Supi  Ct  289,  42  L.  "Ed.  688.  The  above- 
quoted  section  of  our  Code  imposes  no  bur- 
den on  the  carrier.  It  does  not  require  the 
carrier  to  accept  goods  upon  specific  terma 
It  contains  no  restriction  upon  the  parties 
to  contract  No  right  or  duty  of  the  carrier 
which  may  properly  arise  from  contract  with 
the  shipper  is  modified  or  abridged.  There 
is  no  alteration  of  the  rule  of  liability  of  rail- 


road companies  as  common  carriers  as  the 
same  existed  in  this  state  at  the  time  of  the 
adoption  of  this  section  of  the  Code.  The 
"only  change  which  this  statute  makes  is  to 
give  the  consignee  a  remedy  against  the  last 
road  receiving  the  goods  *as  in  good  order' 
which  he  might  not  have  had  before  the 
adoption  of  this  section  of  the  Code.  This 
Is  a  cumulative  remedy  existing  and  estab- 
lished in  addition  to  those  remedies  which 
he  had  already."  Falvey  v.  Georgia  R.  R., 
76  Ga.  600,  2  Anu  St  Rep.  58.  This  addition^ 
al  remedy  is  afforded  through  the  medium  of 
a  rule  of  evidence  prescribing  the  probative 
value  of  a  voluntary  admission. 

It  the  goods  are  in  good  order  when  re- 
ceived by  the  last  connecting  carrier,  and 
are  negligently  damaged  by  it,  the  liability 
would  exist  independently  of  the  statute. 
The  delivering  carrier,  under  >  such  circum- 
stances, would  be  liable  to  the  consignee, 
although  the  act  of  negligence  causing  the 
damage  may  have  occurred  in  another  state. 
The  last  connecting  carrier  is  not  bound  to 
accept  as  in  good  order  fir^ght  which  is  al- 
ready damaged.  If  the  goods  are  damaged, 
he  may  so  specify  in  his  receipt,  and  be 
protected.  He  has  full  control  over  the  mat- 
ter, and,  if  he  knowingly  accepts  goods 
which  are  damaged,  receipting  therefor  "as 
In  good  order,"  acceptance  on  such  terms 
might  be  construed  as  an  assumption  of  the 
previous  carrier's  liability.  Conduct  like 
this  would  at  least  lead  to  confusion  in  the 
epdeavor  to  fix  the  responsibility  for  dam- 
age. The  consignee  would  be  put  to  great 
disadvantage  in  ascertaining  which  of  a 
large  number  of  connecting  carriers  might 
be  responsible  for  damage  to  freight  The 
carriers  ought  to  know  in  the  first  instance 
where  to  fix  responsibility  for  damage  re- 
sulting from  the  negligent  handling  of 
freight  If  the  last  carrier  issues  its  token 
that  no  damage  to  the  goods  occurred  before 
they  were  received  by  it,  can  it  be  said  that 
a  legislative  enactment,  ordaining  the  con- 
clusiveness of  such  an  admission  is  in  any 
wise  a  measure  regulating  commerce?  The 
Legislature  may  provide  the  nature  and  ex- 
tent of  the  legal  presumption  to  be  deduced 
from  a  given  state  of  facts.  Jones  v.  Brim, 
165  U.  S.  180,  17  Sup.  Ot  282,  41  L.  Ed.  677.. 
Section  2298  affords  a  remedy  to  the  con- 
signee based  upon  an  admission  of  the  last 
carrier.  It  does,  not  create  any  new  liabil- 
ity. At  common  law  the  carrier  could  only 
excuse  nondelivery  by  showing  it  was  pre- 
vented from  compliance  with  its  obligation  to 
deliver  by  the  act  of  God  or  the  public 
enemy.  If  the  goods  are  received  in  good 
order,  the  duty  is  to  deliver  in  good  order. 
Under  this  statute  the  carrier  may  defend 
by  showing  the  goods,  though  apparently  Id 
good  order,  were  in  fact  damaged  before  their 
receipt  by  the  Initial  carrier.  Central  R.  R. 
V.  Rogers'  Sons,  57  Ga.  836.  Or  the  carrier 
may  excuse  itself  by  showing  the  damage 
resulted  from  Inherent  defects^  such  as  de- 
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cay,  unmixed  -with  negligence  on  tbe  part 
of  the  carrier.  Forrester  v.  Georgia  R.  R., 
92  Ga.  699,  19  S.  B.  Sll.  This  last  defense 
is  likened  to  the  act  of  God.  In  the  ab- 
sence of  the  statute  raider  review,  the  car- 
rier could  dlspnte  the  tnith  of  tbe  statement 
in  tbe  receipt  that  the  goods  were  in  good 
order  when  received  by  It  The  statute  de- 
clares, however,  that  the  carrier  making  the 
admission  shall  be  bound  by  It;  the  evident 
purpose  being,  not  to  fix  a  new  liability,  but 
to  give  a  remedy  to  the  consignee  to  re- 
cover on  an  admission  that  the  goods  were 
in  good  order.  Irrespective  of  their  actuar 
condition  when  received.  The  carrier  is  not 
hurt  If  its  admission  Is  true,  its  liability 
would  exist  at  common  law.  If  the  admis- 
sion is  not  true,  the  ultimate  liability  can  be 
settled  among  the  connecting  railroads.  We 
are  constrained  to  hold  that  this  section  is 
not  such  a  regulation  of  commerce  >as  to  be 
void  because  of  Its  opposition  to  the  inter- 
state commerce  clause  of  the  federal  Con- 
stitution. 

2.  A  common  carrier  is  not  bound  to  issue 
a  bill  of  lading  for  transportation  of  freight 
beyond  Its  own  terminus;  and,  if  it  does  so, 
it  may  stipulate  as  a  condition  to  the  un- 
dertaking that  its  liability  shall  extend  only 
to  injuries  occurring  on  its  own  lines.  Cen- 
tral R.  R.  V.  Avant,  80  Ga.  195,  5  S.  B.  78; 
R.  &  D.  R.  R.  Co.  V.  Shomo,  90  Ga.  496,  500, 
16  S.  B.  220.  A  limitation  of  its  legal  lia- 
bility as  a  common  carrier  cannot  be  ac- 
complished by  any  entry  on  the  receipt  given, 
but  must  be  the  subject-matter  of  a  special 
contract.  Civ.  Code  1895,  ft  2276.  And  if 
the  contract  had  been  executed  in  Georgia, 
it  would  not  be  binding  unless  signed  by  the 
shipper.  But  the  contract  was  executed  and 
partly  performed  in  the  state  of  New  York, 
and  the  record  discloses  that  by  the  law  of 
the  state  of  New  York  the  mere  acceptance 
by  the  shipper  of  a  bill  of  lading  containing 
a  limitation  makes  a  valid  contract  Under 
the  New  York  law,  in  the  absence  of  fraud, 
concealment,  or  improper  practice,  the  party 
receiving  a  bill  of  lading  is  presumed  to  have 
assented  to  all  its  stipulations,  not  unusual 
and  unreasonable,  limiting  its  common-law 
liability  as  carrier.  Klrkland  v.  Dlnsmore, 
62  N.  Y.  171,  20  Am.  Rep.  475;  Belger  v.  Ex. 
Co.,  51  N.  Y.  166.  The  bill  of  lading  em- 
braced the  following  stipulations:  "1st  No 
carrier  or  party  in  possession  of  all  or  any 
of  the  property  herein  described  shall  be  lia- 
ble for  any  loss  thereof,  or  any  damage 
thereto  by  leakage,  breakage,  chafing,  loss  in 
weight,  changes  in  weather,  heat,  frost,  wet 
or  decay.  2nd.  No  carrier  is  bound  to  carry 
said  property  by  any  particular  train  or  ves- 
sel, or  in  time  for  any  particular  market,  or 
otherwise  than  with  as  reasonable  dispatch 
as  its  general  business  will  permit  3rd.  No 
carrier  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  own  road  or  its  portion  of 
the  through  route,  nor  after  said  property  Is 
ready  for  delivery  to  the  next  carrier,  or  to 


consignee.^  This  ^  bill  of  lading  having  been 
executed  and  partly  performed  in  the  state 
of  New  York,  these  stipulations  were  bind- 
ing on  the  shipper  to  tbe  same  extent  as  if 
he  had  expressly  assented  to  the  same  by  a 
special  contract  Being  a  valid  contract  un- 
der the  law  of  the  state  where  executed  and 
partly  performed,  it  is  enforceable  in  this 
state.  This  contract  is  inconsistent  with  the 
liability  imposed  on  the  last  connecting  car- 
rier by  section  2296  of  the  Civil  Code  of 
1895,  and  the  defendant  pleaded  the  same  to 
the  statutory  liability  fixed  in  this  section 
of  the  Code.  The  consignee's  remedy  in 
such  a  case  is  to  sue  the  carrier  causing  the 
injury.  His  right  to  sue  the  last  connecting 
carrier  receiving  the  goods  "as  in  good  or- 
der,*' irrespective  of  causing  the  damage,  has 
been  waived  by  the  special  contract  of  his 
consignor.  An  action  ftumed  under  section 
2298  of  the  Civil  Code  of  1895  cannot  be  con- 
verted into  a  suit  upon  the  common-law 
liability  for  negligence.  The  liability  In  the 
first  instance  is  statutory,  and  in  the  other 
it  exists  at  common  law.  Exposition  Cotton 
MUls  V.  W.  &  A.  R.  R.  Co.,  83  Ga.  441,  10 
S.  B.  113;  Columbus  &  Western  Ry.  Co.  v. 
Tillman,  79  (Ja.  607,  5  S.  B.  135.  The  evi- 
dence showing  a  special  contract  in  effect 
waiving  the'  liability  fixed  by  the  statute^ 
the  court  properly  directed  a  verdict  for  the 
defendant 

Judgment  on  main  bill  of  exceptions  affirm- 
ed. Cross-bill  of  exceptions  dismissed.  All 
the  Justices  concurring. 


(120  Oa.  88) 
RUSSBIiL  ▼.  BRUNSWICK  GROCERY  CO. 
(Supreme  Ck>urt  of  (Georgia.    May  12,  1901.) 

OABNISHHENT  —  CLAIMANT'S  BOND  —  INSTSUO- 
TIONS— DELIBSBATI0N8  OF  JUBT— TAKING  PA- 
PERS TO  JT7BT  aOOM-HiUFFIOIENGT  OF  EVI- 
DENCE. 

1.  A  husband  and  wife  had  the  same  initials. 
The  husband,  L.  M.  R.,  was  sued,  and  Bum- 
mens  of  garnishment  served  on  an  insurance- 
company.  The  garnishee  answered,  admitting 
liability  on  a  policy  of  insurance^  but  setting 
up  that  the  policy  was  issued  to  L.  M.  R.,  the- 
wife,  and  that  it  had  paid  the  money  due  there- 
on to  L.  M.  R.,  the  wife,  upon  her  giving  a 
bond  to  dissolve  the  garnishment,  and  that  It 
was  not,  and  never  had  been,  indebted  to  L.  M* 
R.,  the  husband.  Tbe  plaintiff  in  tbe  suit 
traversed  the  answer  of  the  insurance  company, 
averring  that  the  answer  was  untrue,  in  that 
the  policy  was  not  issued  to  L.  M.  R..  the  wife, 
but  was  issued  to  L.  H.  R.,  the  hosoand,  and 
that  the  liability  of  the  insurance  company  was. 
a  liability  to  the  husband,  and  not  to  tbe  wife* 
and  the  allegation  In  tbe  answer  that  the  insure 
ance  company  was  indebted  to  the  wife,  in- 
stead of  the  husband,  was  and  is  untrue,    ueld: 

(1)  That  the  traverse  submitted  an  Issue  of  fact, 
and  the  court  did  not  err  in  refusing  to  strike 
the  same  because  the  traverse  formed  no  issue ; 

(2)  that  the  terms  of  the  bond  given  by  the 
wife  to  dissolve  the  garnishment  conformed  to 
Civ.  C3ode  1895,  S  4720,  providing  for  dissolu- 
tion of  garnishment  by  daimants,  and  the  court 
properly  treated  the  wife  as  a  claimant,  and  not 
as  a  defendant. 

2.  There  was  no  substantial  error  in  the  char- 
ges complained  of.     Any    verbal    inaccuradss 
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w«re  fully  caied  by  the  ^Mtg^  at  a  whole, 
which  fairly  submitted  the  ieaaes  to  the  jury. 

3.  It  is  not  cause  for  a  new  trial  that  a  rer- 
diet  rendered  in  a  former  trial  and  indorsed  on 
the  pleadings  was  takoi  to  the  jury  room — 
espedally  so  when  there  was  no  request  to  de- 
taich,  erase,  or  in  some  other  way  conceal  the 
former  verdict 

4.  The  evidence  was  sufficient  to  authorise  the 
verdict. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Brunswick;  J.  D. 
Sparks,  Judge. 

Action  by  the  Brunswick  Grocery  Com- 
pany against  L.  M.  Russell,  defendant,  and 
the  St  Paul  Fire  &  Marine  Insurance  Com- 
pany, garnishee. '  Judgment  for  plaintiff,  and 
Mrs.  L.  M.  Russell,  claimant  of  the  property, 
brings  error.    Affirmed. 

The  Brunswick  Grocery  Company  sued  L. 
M.  Russell,  and,  in  aid  of  the  suit,  filed  its 
affidavit  and  bond  for  process  of  garnish- 
ment Summons  of  garnishment  issued,  and 
was  served  on  the  St  Paul  Fire  &  Marine 
Insurance  Company.  The  insurance  company 
answered  that  It  did  not  owe  the  defendant 
anything,  except  that  the  defendant,  L.  M. 
Russell,  held  a  policy  of  insurance  for  $500  at 
the  date  of  the  service  of  the  garnishment,  and 
that  subsequently  the  garnishee  paid  this  sum 
to  the  defendant  upon  the  ffilng  of  a  bond  to 
dissolve  the  garnishment  This  answer  was 
afterwards  amended  by  the  garnishee  as  fol- 
lows: The  "use  of  the  word  'defendant'  in 
connection  with  L.  M.  Russell,  the  owner  of 
the  policy  of  insurance  mentioned  in  the  said 
answer,  and  the  use  of  the  third  personal  pro- 
noun in  the  masculine  gender  (as  'him')  In 
describing  the  person  to  whom  said  company 
paid  the  loss  accruing  under  said  policy,  was 
Inadvertently  overlooked  by  this  deponent  in 
signing  the  said  answer;  it,  the  said  answer, 
having  been  prepared  by  ^  *  *  the  plaln- 
tUTs  attorney,  and  this  deponent  supposing 
the  same  to  have  been  drawn  in  accord  with 
the  actual  facts  of  the  case,  which  are  as  fol- 
lows: The  garnishee  did  not  treat  or  settle 
with  L.  M.  Russell,  the  male,  as  the  creditor 
of  this  company  or  the  owner  of  said  policy 
of  insurance,  and  did  not  pay  him  anything 
at  all,  and  at  no  time  since  the  service  of  the 
said  summons  of  garnishment  has  It  owed  or 
paid  him  anything,  or  has  It  in  its  posses- 
sion any  money,  property,  or  effects  belong- 
ing to  him;  but,  on  the  contrary,  this  gar- 
nishee treated  and  settled  with  L.  M.  Russell, 
the  female,  that  Is,  Mrs.  L.  M.  Russell,  as 
the  creditor  of  this  garnishee,  and  the  owner 
of  the  said  policy,  and  It  was  to  her  that  this 
garnishee  paid  the  said  sum  of  money  due 
nnder  the  said  policy — ^the  five  hundred  dol- 
lars mentioned  in  the  said  answer."  Where- 
upon the  plaintiff  in  the  case  below  filed  its 
traverse  to  the  amended  answer,  averring  that 
**sald  answer  is  untrue,  in  that  the  policy  of 
insurance  referred  to  in  said  answer  was  not 
issued  to  L.  M.  Russell,  the  female,  but  was 
Issued  to  L.  M  Russell,  the  male,  and  hus- 
band of  L.  M.  Russell,  the  female.  The  lia- 
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billty  of  said  insurance  company  was  a  lis- 
biUty  to  the  husband,  and  not  a  liability  tv 
the  wife,  and  said  answer,  wherein  said  an- 
swer avers  that  It  was  Indebted  to  the  wlfe^ 
instead  of  the  husband,  was  and  is  untrue.** 
Mrs.  Russell  filed  a  written  motion  to  dis- 
miss the  garnishment  proceedings,  alleging 
that  she  was  originally  a  defendant,  and 
while  she  was  a  party  defendant  executed 
htf  bond,  as  defendant,  to  dissolve  the  gar- 
nishment, and  that  afterwards  the  plaintiff 
dismissed  its  case  as  to  her,  which  action  of 
the  plaintiff  discharged  her  and  her  security 
from  liability  on  the  bond.  The  bond  given 
by  Mrs.  Russell  recited  that  the  Brunswick 
Grocery  Company  had  instituted  its  action  in 
the  city  court  of  Brunswick  against  L.  M. 
Russell,  and  had  sued  out  summons  of  gar- 
nishment, dhrected  to  the  St  Paul  Fire  &  Ma- 
rine Insurance  €k>mpany,  and  was  conditioned 
as  follows:  "Now  if  the  said  Mrs.  L.  M.  Rus- 
sell shall  pay  to  the  said  Brunswick  Grocery 
Company  the  sum  that  may  be  found  due  to 
AAid  defendant,  upon  the  trial  of  any  issue 
ihft.r  may  be  formed  upon  the  answer  of  said 
garnishee,  or  that  may  be  admitted  to  be  due 
in  said  answer,  if  untraversed,  then  this  bond 
to  be  void."  U];)on  the  hearing  of  this  motion, 
the  court  lield  that  Mrs.  Russell  executed  her 
bond  as  claimant  of  the  fund,  and  not  as  a 
defendant  in  the  suit  Instituted  by  plaintiff, 
and  refused  to  dismiss  the  garnishment  pro- 
ceedings. Exception  pendente  lite  was  taken 
to  this  ruling.  Mrs.  L.  M.  Russell  moved  to 
strike  the  traverse  to  the  answer  because  the 
traverse  did  not  form  any  issue  of  fact,  and 
did  not  allege  that  there  were  any  assets  of 
the  defendant  in  the  hands  of  the  garnishee 
at  the  time  of  the  service  of  the  summons  of 
garnishment  Hie  court  overruled  the  mo- 
tion to  strike,  and  exception  pendente  lite  to 
the  overruling  of  the  motion  to  strike  the 
traverse 'was  signed  by  the  court 

On  the  trial  of  the  case,  the  plaintiff  intro- 
duced a  policy  of  fire  insurance  which  pur- 
ported to  have  been  issued  on  March  20, 
1807,  in  the  name  of  L.  M.  Russell,  as  the 
insured,  on  a  stock  of  groceries  and  store 
fixtures.  The  agent  who  issued  this  policy 
testified  that  "Mr.  Russell  ran  a  grocery 
store'*  located  in  the  building  described  in 
the  policy,  and  tba%  "the  policy  was  issued 
to  L.  M.  Russell.*'  The  agent  further  testi- 
fied in  this  connection  as  follows:  "Subse- 
quent to  the  issuance  of  the  policy,  Mr.  Rus- 
sell wanted  an  Indorsement  of  removal  pla- 
ced on  the  policy,  and  wanted  it  transferred 
to  his  wife.  1  think  that  was  January  15, 
1888."  He  came  to  my  office  and  said  "he 
wanted  it  transferred  from  the  corner  of 
Monk  and  Oglethorpe  to  the  comer  of  B 
and  H  streets,  and  that  he  wanted  it  put  in 
his  wife's  name,  as  he  owed  her  some  money. 
I  put  the  removal  indorsement  on  the  policy, 
and  was  ready  to  put  the  other  indorsement 
on  it;  and  asked  Mr.  Russell  what  his  wife's 
name  waa  He  said,  'L.  M.  Russell.'  I  said: 
'Mr.  Russell,  it  is  now  In  the  name  of  L. 
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M.  Busselly  and  I  don't  tlilnk  it  1b  necessary 
to  make  any  indorsement  on  it'  **  *'It  is  not 
my  recollection  that  wben  he  came  there  to 
get  the  removal  indorsement  he  stated  the 
policy  should  read*  'Mrs.  L.  M.  Russell.'  He 
stated  he  wanted  the  policy  to  secure  his 
wife;  that  be  owed  his  wife  money,  and  he 
wanted  the  indorsement  made  in  her  name. 
And  I  was  prepared  to  make  the  indorse- 
ment, when  tie  told  me  his  wife's  name  was 
L.  M.  Russell,  and  I  told  him  that  I  didn't 
think  it  was  necessary  to  make  the  indorse- 
ment ♦  •  •  I  certainly  granted  Mrs. 
Russell  the  right  to  remore  the  goods,  and 
1  would  not  have  hesitated  a  moment  to 
make  the  indorsement  to  her  if  she  had  had 
any  other  initials,  but  it  was  my  understand- 
ing that  the  policy  was  in  her  name  from 
that  date."  The  witness  testified  further 
along  the  same  line;  adhering  to  his  state- 
ment that  he  issued  the  policy  to  Mr.  Rus- 
sell in  the  first  instance,  and  that  the  lat- 
ter recognized  such  to  be  the  fact  when  he 
subsequently  asked  that  it  be  transferred  to 
his  wife  as  security  for  a  debt  he  owed  her. 
Witness  also  stated  he  did  not  remember  who 
paid  the  premium  on  the  policy,  but  thought 
that  Mr.  Russell  did«  and  that  the  policy 
was  delivered  to  him,  he  not  disclosing  that 
he  was  "acting  for  his  wife."  The  president 
of  the  plaintiff  company  testified:  Mr.  Rus- 
sell never  disclosed,  when  buying  goods 
from  the  company,  that  his  wife  had  any 
interest  in  the  stock  of  groceries.  After  the 
fire  occurred,  on  Friday  or  Saturday,  the 
witness  asked  Mr.  Russell  "how  the  matter 
of  the  insurance  stood,  and  he  said  it  was 
about  to  be  settled."  Witness  asked  that 
the  proceeds  of  the  policy  be  turned  over 
to  him,  and  Russell  replied  he  would  see 
witness  about  it  the  next  day.  Russell  sub- 
sequently said,  "if  he  did  not  get  the  mat- 
ter adjusted,  that  he  would  get  the  money 
from  somewhere  out  West  and  pay"  witness, 
and  did  not  inform  him  that  Mr&  Russell 
was  the  holder  of  the  policy. 

Evidence  was  introduced  in  behalf  of  Mrs. 
Russell  which  tended  to  support  her  claim 
that  the  policy  of  insurance  was  originally 
issued  to  her,  she  furnishing  the  money  to 
pay  the  premium,  and  that  she  was  the 
owner  of  the  policy  at  the  time  the  Aire  oc- 
curred. The  jury,  however,  returned  a  ver- 
dict in  favor  of  the  plaintiff  company.  Mrs. 
Russell  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  she  thereupon  caused  a 
writ  of  error  to  be  sued  out  to  this  court 

Alvan  D.  Gale,  for  plaintiff  in  error. 
Krauss  ft  Shepard,  for  defendant  in  error. 

EVANS,  J.  1.  A  very  sharp  issue  of  fbet 
was  made  by  the  traverse  to  the  garnishee's 
answer.  It  was  admitted  that  the  insur- 
ance company,  being  indebted  to  U  M.  Rus- 
sell on  a  policy  of  insurance,  had  paid  over 
to  Mrs.  L.  M.  Russell,  on  her  giving  a  bond 
to  dissolve  the  garnishment,  the  amount  due 


thbreon.  The  husband's  name  was  Li.  M. 
Russell.  The  wife's  name  was  L.  M.  Rus- 
sell. The  answer  of  the  garnishee  alleged 
that  the  policy  was  issued  to  the  wife,  and 
the  money  was  due  to  her.  The  traverse  de- 
nied the  policy  was  issued  to  the  wife,  but 
averred  that  it  was  issued  to  the  husband, 
and 'the  money  was  due  to  him.  The  trav- 
erse was  drawn  to  meet  the  answer,  and  pre- 
sented the  issue  which  the  judge  submitted 
to  the  jury.  The  condition  of  the  bond  giv- 
en by  Mrs.  Russell  to  dissolve  the  garnish- 
ment is  in  the  exact  language  of  section  4720 
of  the  Civil  Code  of  1895,  providing  for  the 
condition  of  bonds  given  by  claimants  to  dis- 
solve garnishments.  The  court  properly  held 
that  she  had  dissolved  the  garnishment  as 
claimant  of  the  fund,  and  not  as  defendant 
in  the  original  suit 

2.  The  court  fairly  submitted  the  real  and 
only  issue  in  the  case  to  the  jury.  That  is- 
sue was  whether  the  policy  of  insurance  had 
been  issued  to  the  husband  and  was  his 
property,  or  had  been  issued  to  the  wife  and 
was  her  property.  Throughout  the  entire 
charge  this  issue  was  made. clearly  to  ap- 
pear. While  the  charge  of  the  court  may 
contain  an  irrelevant  and  immaterial  rule  of 
evidence,  and  a  few  verbal  inaccuracies,  such 
as  using  the  word  ^testimony**  where  the 
word  "evidence"  would  be  more  technically 
accurate,  yet  taken  as  a  whole,  the  issue 
was  fairly  submitted  to  the  jury,  and  these 
verbal  inaccuracies,  construed  in  the  light  of 
the  whole  charge,  were  not  calculated  to  mis- 
lead or  confuse  the  jury. 

8.  The  verdict  of  the  jury  in  the  first  trial 
was  indorsed  upon  the  traverse,  and  was 
not  concealed  or  erased  when  the  papers 
were  given  to  the  jury.  The  judge  certifies 
that  no  request  was  made  to  detach  or  con- 
ceal the  former  verdict.  If  a  request  had 
been  made,  the  judge  would  have  probably 
complied  with  it  The  omission  to  conceal 
from  the  jury  the  verdict  previously  return- 
ed in  the  case  seems  to  have  been  a  clear 
inadvertence.  Bach  juror  made  affidavit 
that  he  was  not  influenced  by  the  former  ver- 
dict but  that  his  verdict  was  baaed  solely 
on  the  evidence  given  on  the  trial  now  under 
review.  The  inadvertent  sending  to  the 
jury  room  pleadings  containing  a  verdict 
formerly  rendered  in  the  same  case  by  a 
prior  jury  will  not  be  sufficient  ground  for 
vacating  a  verdict  unless  some  harmful  re- 
sult is  shown.  Southern  Ry.  Go.  v.  Ooursey, 
115  Ga.  002  (1),  41  S.  B.  1018;  Shuman  v. 
Smith,  100  Oa.  415,  28  S.  B.  44ft;  Qa.  Pacific 
Ry.  Co.  V.  Dooley,  86  Ga.  800,  12  S.  B.  923, 
12  L.  R.  A.  842. 

4.  The  evidence  was  confilcting.  The 
plaintiff  company  sold  its  goods  to  the  hus- 
band, and  very  probably  some  of  these  very 
goods  were  covered  by  the  policy  of  insur- 
ance; the  storehouse  was  rented  to  the  hus- 
band; and  the  testimony  of  the  Insurance 
agent  who  issued  the  policy  very  strongly 
suggests  convictipn  that  he  was  dealing  with 
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the  husband  when  he  wrote  the  poUcy  of  in- 
Burance.  This  is  the  second  verdict  for  the 
plaintiUT;  the  trial  Judge  approved  it;  and, 
no  material  error  of  law  having  been  com- 
mitted, this  court  will  not  disturb  the  judg- 
ment of  the  trial  court. 

Judgment  affirmed.    All  the  Justices  con- 
curring* 


(120  Qa.  IBS) 


HALB  V.  8TATB. 


(Supreme  Court  of  Georgia.    May  10,  1904.) 

POBOEBT— 1CI88FELLINO    tIAlCE    OF    OSTENSIBLI 
SIONSB— SVFnCXKNOT  OF  BVIDBNCB. 

1.  The  essence  of  forgery  is  the  making  of  a 
false  writing  with  the  intent  that  it  shall  be  re- 
ceived as  the  act  of  another  than  the  party  sign- 
ing it,  and  the  misspelling  of  the  name  of  the 
ostensible  signer  will  not  prevent  the  act  from 
beluga  forgery. 

2.7rhe  evidence  was  sufficient  to  authorise  the 
verdict. 

(SyUabus  by  the  Oourt.) 

Error  from  Superior  Court,  Pulton  County; 
L.  8.  Boan,  Judge. 

A.  C.  Hale  was  convicted  of  forgery,  and 
brings  error.    Affirmed. 

S.  C.  Crane,  for  plaintiff  in  error.  C.  D. 
HiU,  Sol.  Gen.,  for  the  State. 

BVANS,  J.  1.  The  alleged  forged  check 
purports  to  have  been  signed  by  J.  A.  Grier. 
The  witness  offered  by  the  state  to  show  the 
ftilslty  of  the  check  was  J.  A.  Greer,  who 
spelled  his  name  ••Greer."  There  was  tes- 
timony that  the  defendant  stated  the  alleged 
maker  was  a  commisslonman,  and  J.  A. 
Greer,  the  witness,  did  a  commission  business 
in  the  locality  where  defendant  uttered  the 
check  as  true.  Objection  was  made  to  re- 
ceiving the  check  in  evidence  because  it  was 
signed  *'J.  A.  Grler,'*  as  maker,  and  the 
state's  witness  to  prove  ttie  alleged  forgery 
was  named  J.  A.  Greer,  and  there  was  no 
proof  that  J.  A.  Grler  had  not  made  and  sign- 
ed the  check.  The  court  admitted  the  check 
in  evidence.  The  false  making  of  the  wri^ 
fng,  the  Intent  to  defraud,  and  the  tendency 
and  capacity  of  the  writing  to  prejudice  the 
right  of  another  person,  are  the  essential 
ingredients  in  the  crime  of  forgery.  Wheth- 
er spelled  "Greer"  or  **Grier,"  the  pronun- 
ciation of  the  name  is  the  same,  and  the  evi- 
dent tendency  of  the  writing  is  to  prejudice 
the  right  of  another.  In  cases  of  counter- 
feiting, the  similitude  of  the  false  writing  to 
the  genuine  should  appear,  but  in  forgery 
the  essence  of  the  wrongful  act  is  the  execu- 
tion of  the  writing  with  intent  that  it  shall 
be  taken  as  the  act  of  some  other  than  the 
person  signing.  It  is  not  at  all  necessary 
there  should  be  a  resemblance  between  the 
forged  and  genuine  signatures.  If  the  name 
atHxed  to  the  forged  instrument  be  such  as 
to  indicate  a  given  Individual's  name  is  in- 
tended, it  is  immaterial  that  the  true  name 
Is  misspelled.    Thus  it  was  held  in  North 


Carolina  that  a  forged  order  signed  "J^  M. 
Hawood"  was  such  a  false  writing  that  from 
its  nature  and  the  course  of  business  it  might 
deceive  another  as  having  been  executed  by 
••J.  M.  Haywood;'  State  v.  Covington,  »4 
N.  C.  918,  55  Am.  Rep.  650.  A  duebill  sign- 
ed "Mr.  Daniel  Threet,"  if  forged  or  uttered 
with  intent  to  deceive  in  the  neighhorhood 
In  which  one  "Daniel  Thweatt^  lives,  will 
support  an  indictment  for  forgery.  Gooden 
V.  State,  65  Ala.  178.  These  and  other  au- 
thorities are  to  the  effect  that  the  mis- 
spelling of  the  name  of  the  ostensible  signer 
will  not  prevent  the  act  being  a  forgery. 

2.  Forgei-y  and  falsely  uttering  as  true 
a  forged  instrument  may  be  charged  in  the 
same  count  Thomas  v.  State,"  59  Ga.  784. 
It  is  essential  to  a  cohvictlon  for  uttering  a 
forged  paper  that  it  must  be  published  as 
true,  when  the  party  knew  it  to  be  fraudu- 
lent, and  with  Intent  to  injure  some  one. 
These  elemental  constituents  of  the  offense 
were  proved  In  the  present  case.  Carpenter, 
the  person  named  in  the  Indictment  as  the 
party  to  whom  the  check  was  uttered  a» 
true,  was  actually  defrauded  in  the  sale  of 
his  groceries,  and  paying  the  cash  difference 
between  the  purchases  made  hy  the  accused 
and  the  face  value  of  the  check.  The  ac- 
cused represented  to  Carpenter  that  the  check 
was  given  to  him  for  work  done  for  Greer. 
The  accused  sought  to  establish  an  alibi, 
but  relied  on  no  other  defense.  If,  as  the 
jury  was  warranted  in  finding,  he  was  really 
the  person  who  uttered  the  check,  his  knowl- 
edge of  the  forgery  might  well  have  been 
inferred  from  his  simulating  the  name  of 
Johnson,  when  be  claimed  to  be  the  holder 
of  it;  his  presentation  of  the  check  after 
hanking  hours;  his  false  statement  that  he 
had  worked  for  Greer,  a  commisslonman. 
who  had  given  him  the  check  too  late  for 
him  to  get  the  money  on  it,  and  that  it  was 
Saturday  night,  and  he  was  obliged  to  get 
the  check  cashed  in  order  to  buy  some  grocer- 
ies for  Immediate  use.  The  verdict  of  the 
jury  has  the  sanction  of  the  trial  judge,  and, 
as  no  error  of  law  was  committed,  the  ver- 
dict will  not  be  disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
curring, 

(120  oa.  9) 
McBLMURRAT  v.  BLODOBTT. 
(Supreme  Court  of  Georgia.    May  11,  1904.) 

MOBTGAGXS— SALE  WITH  UOBT  TO  SEBUBOHASB 
— PBACTICB— DXMUIUUCB^BIS  ▲DJUDICATA. 

1.  Upon  its  merits,  this  case  Is  controlled  by 
the  decision  in  Felton  v.  Grier,  S5  8.  E.  175, 
100  Ga.  820,  which  is  conclusive. 

2.  Bven  if  there  was  any  error  in  allowing  the 
answer  to  the  amendment  to  the  petition,  on  the 
ground  that  it  was  not  filed  within  a  reasonable 
Bme  after  the  amendment  was  allowed,  the  er- 
ror was  harmless,  for  the  reason  that  there  was 
no  evidence  offered  to  prove  the  allegations  of 
the  amendment,  and  the  failure  to  answer  the 
same  would  not  have  the  effect  of  admitthig 
the  truth  of  the  averments  therein  contained. 
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8.  The  decision  on  the  demurrer  to  the  amend- 
ment did  not  necessarily  involve  the  construc- 
tion of  the  paper  which  was  the  foundation  of 
the  controversy. 

4.  There  was  no  error  in  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;    W.  T.  Gary,  Judge. 

Action  by  F.  L.  McElmurray,  as  administra- 
tor, against  C.  S.  Blodgett  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

On  March  8,  1900,  Elvira  Marshall  pre- 
sented to  Hon.  E.  L.  Brinson,  then  Judge 
of  Richmond  superior  court,  her  petition, 
which  sets  out  that  on  July  9,  1888,  she  con- 
veyed a  certain  lot  of  land  to  a  loan  company 
to  secure  a  loan,  repayable  in  120  months,  in 
monthly  installments  of  $4.50,  the  entire 
amount  called  for  being  $540,  and  the  com- 
pany gave  her  bond  to  reconvey  on  repay- 
ment; that  op  to  July,  1895,  she  had  repaid 
$340,  but  was  $33  in  arrears,  learning  which, 
one  Blodgett,  her  grandson,  proposed  to  her 
to  pay  off  the  arrears,  and  lend  her  $10,  if 
she  would  transfer  the  bond  to  him  to  secure 
him  for  these  amounts  and  anything  further 
he  might  pay  out  for  her  on  the  loan,  she  to 
have  the  right  to  redeem  the  bond  at  any 
time  within  five  years  by  repaying  him  any 
amounts  so  paid  out  by  him,  and  8  per  cent 
interest;  that  she  agreed  to  this,  and  on  July 
3,  1896,  to  effectuate  the  same,  transferred 
the  bond  to  him,  and  executed  with  him  an 
agreement  which  recites  that  he  "has  pur- 
chased from*'  her,  for  $10,  the  bond,  and 
that  If,  at  any  time  within  five  years  from 
date  of  the  agreement,  she  "desires  to  pur- 
chase back  from  him  his  interest  under  said 
bond  for  titles  or  to  the  property  itself,"  and 
shall  repay  the  $10  and  all  paid  by  him  on  the 
loan  or  property,  with  8  per  cent  interest, 
then  he  "gives  her  the  option  to  purchase 
back";  that  the  bond  was  transferred  by  a 
transfer  indorsed  thereon,  and  absolute  on  its 
face,  and  the  contemporaneous  agreement  was 
separately  drawn;  that  his  conduct  in  having 
the  papers  separately '  drawn,  so  that  on  the 
face  of  the  bond  he  seemed  absolute  owner 
thereof  and  could  thereby  obtain  title  to  the 
property,  was  a  fraud  upon  her,  for  Reasons 
stated;  that  under  the  agreement  he  advanced 
her  $200,  balance  due  on  the  loan,  and  on  its 
repayment  obtained  on  July  10,  1898,  a  deed 
to  the  property  from  the  company,  which  saw 
only  the  absolute  transfer  of  the  bond  when 
presented  by  him,  and  knew  nothing  of  the 
contemporaneous  agreement;  that  for  some 
time  after  obtaining  the  deed  he  did  not  dis- 
turb her  possession,  but  finally  cbilmed  the 
property  as  absolutely  his  thereunder,  and 
on  March  5,  1900,  swore  out  a  dispossessory 
warrant  against  her,  whereunder  a  constable 
was  about  to  eject  her;  that  he  was  seeking 
to  sell  or  make  other  dilsposltlon  of  the  prop- 
erty, which,  under  his  recorded  deed,  he  could 
do  to  some  Innocent  purchaser,  to  her  irrepar- 
able injury,  he  being  a  mere  day  laborer  and 


wholly  insolvent;  that  she  was  not  due  him 
more  than  $300  under  their  agreement,  where- 
as the  property  was  well  worth  $000;  and  that 
she  had  no  adequate  legal  remedy  in  the  prem- 
ises. Wherefore  she  prayed  that  the  war- 
rant be  enjoined,  and  that  Blodgett  be  en- 
Joined  /from  making  any  disposition  of  the 
property  or  Interfering  with  her  possession 
or  enjoyment  thereof,  and  be  decreed  to  con- 
vey it  to  her  on  payment  of  what  might  be 
Justly  due  him  under  their  agreement,  and 
for  general  relief.  The  court  sanctioned  the 
petition,  and  restrained  him  and  the  consta- 
ble as  prayed. 

On  March  24,  1900,  Blodgett  filed  his  an- 
swer, which  admits  the  transfer  and  agree- 
ment; and  says  "that  she  transferred  to  him 
said  bond  for  titles,  and  signed  said  written 
agreement,  marked  'Bzhlbit  A,'  attached  to 
her  petition,  as  security  for  all  amounts  that 
this  defendant  should  have  to  pay  on  her  ac- 
count to  said  Investment  company,  and  for 
the  purpose  of  redeeming  the  land";  ^admits 
that  the  company  had  made  him  a  deed,  but 
sets  up  that  he  had  advanced  her  more  than 
$200,  and  alleges  that  she  "is  Indebted  to  him 
In  the  sum  of  $402.97,  with  8  per  cent  inter- 
est from  March  19,  1900,  an  Itemized  state- 
ment of  said  account  being  attached*"  which 
account  la  in  the  shape  of  a  bill,  "Blvlra 
Marshall  to  Charles  Blodgett,  Dr.,"  and  con- 
tains divers  items  of  debit  and  a  credit  of 
"Amts.  received  from  Elvira  Marshall,"  and 
shows  a  balance  of  "Total  amt  due  up  to 
March  19,  '00--$462.97";  denies  Insolvency  or 
fraud,  or  that  he  is  her  grandson  or  Is  con- 
templating any  disposition  of  the  property,  or 
that  it  is  worth  $600,  averring  its  value  to  be 
about  $450;  and  admits  swearing  out  the 
warrant,  but  avers  it  was  done  because  she 
had  failed  'ix>  reimburse  him"  and  v^as  in- 
juring the  property;  and  prays  Judgment 
against  her  for  the  $462.97. 

On  April  17,  1901,  defendant  filed  an 
amendment  to  his  answer,  which  strikes  from 
this  allegation  thereof:  '*That  she  transfer- 
red to  him  said  bond  for  titles,  and  signed  said 
written  agreement  marked  'Exhibit  A,'  at- 
tached to  her  petition,  as  security  for  all 
amounts  that  this  defendant  should  have  to 
pay  on  her  account  to  said  Investment  com- 
pany, and  for  the  purpose  of  redeeming  the 
land." 

On  June  1,  1900,  Elvira  Marshall  died,  and 
on  April  17,  1901,  A.  8.  Ulm,  then  her  ad- 
ministrator, filed  an  amendment  to  his  in- 
testate's petition.  This  amendment  alleges: 
(1)  That  at  the  time  of  the  agreement  of 
July  8,  1805,  Blodgett  was  well  aware  that 
by  the  terms  of  her  contract  with  the  loan 
company,  Elvira  was  entitled  to  the  posses- 
sion of  Uie  land.  (2)  That  the  agreement  of 
July  3,  1895,  was  not  an  absolute  sale  of  the 
bond  for  title,  but  simply  a  faiypothecatlon 
thereof  to  secure  Blodgett  for  what  he  might 
pay  out  for  Elvira  thereunder,  and  the  right 
of  possession  of  the  land  was  stUl  to  remain 
in  Elvira.    (3)  That  if  Blodgett  had,  under 
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Mdd  agreement,  any  rlgbt  to  obtain  a  deed  to 
himself,  the  deed  was  simply  a  security,  as 
the  bond  had  been.  (4)  That  from  date  of 
the  agreement  up  to  February,  1900,  Elvira 
was  in  continuous,  undisturbed  possession  of 
the  property,  living  and  keeping  store  in  one 
house  thereon,  and  renting  out  another,  but 
about  latter  date,  by  reason  of  the  infirmities 
of  age  and  approaching  blindness,  became 
unable  to  conduct  her  store,  and  removed  to 
a  daughter's,  intending  to  rent  the  store  out; 
that  Immediately  thereafter  Blodgett  set  up  a 
claim  that  the  property  was  his  absolutely, 
and  by  such  claim  prevented  her  from  renting 
out  the  store,  and  intimidated  her  tenants  in 
the  other  house  from  paying  her  rent,  where- 
by, her  danghter  being  only  a  poor  washer^ 
woman,  and  only  able  to  afTord  her  shelter, 
she  was  in  a  distressed  and  destitute  condi- 
tion; and,  while  in  this  state,  Blodgett  swore 
out  the  dispossessory  warrant  against  her, 
and,  to  obtain  means  of  subsistence  and  legal 
aid  to  defend  herself,  she  was  compelled  to 
sell  two  $40  shares  in  the  loan  company,  all 
the  property  she  then  had;  and  that  said  war- 
rant was  sworn  out  maliciously  and  without 
probable  cause,  Blodgett  then  well  knowing 
that  Elvhra  was  not  his  tenant,  and  did  not 
owe  him  $250,  or  any  part  thereof,  as  rent 
arrear,  as  he  deposed.  (5)  That  at  the  hear- 
ing on  the  rule  nisi,  Blodgett  did  not  attempt 
to  sustain  the  warrant,  but  dismissed  the 
same,  whereupon  Elvira,  on  April  9,  1900, 
rented  out  the  store  at  $5  per  month  till  Octo- 
ber 1,  1900,  to  a  tenant,  whom  she  put  in 
possession,  and  from  whom  she  received  the 
rent  for  April.  (6)  That  on  learning  of  such 
renting,  on  April  10,  1900,  Blodgett,  by  his 
claim  that  he  owned  the  property  absolutely, 
and  by  threats  of  eviction.  Intimidated  her 
tenant  in  the  store  and  her  other  tenants 
into  attorning  and  paying  rent  to  him,  there- 
by totally  depriving  Elvira  of  any  income 
from  the  property.  (7)  That  being  thus  har- 
assed, and  deprived  of  all  her  property  and 
means  of  subsistence,  Elvira  succumbed  to 
grief  and  privation,  died  on  June  1,  1900,  in 
utter  indigence,  and  was  buried  at  the  public 
expense.  (8)  That  continuously  since  May 
1,  1900,  Blodgett  has  tortiously  held  posses- 
sion of  the  property,  and  received  its  rents,  of 
the  value  of  $120  per  year.  (9)  That  by  his 
tortious  dispossession  and  usurpation  of  rents 
during  Elvira's  lifetime,  defendant  profited, 
whereby  a  right  of  action  to  recover  damages 
therefor  in  this  action  accrued  to  her,  and 
has  survived  to  her  administrator.  (10)  That, 
by  like  retention  and  usurpation  since  Elvira's 
death,  a  like  right  has  accrued  to  her  admlnia- 
trator.  (11)  That  the  said  damages  to  Elvira 
are  $200  actual  and  $200  punitive  damages. 

(12)  That  said  damages  to  her  administrator 
are  $200  actual  and  $200  punitive  damages. 

(13)  That  Blodgett  has  acted  in  the  premises 
in  bad  faith,  and  has  been  stubbornly  litigious, 
and  put  Elvira  and  her  administrator  to  un- 
necessary trouble  and  expense,  to  wit,  coun- 
sel fee  of  $60.    (14)  That  plalntifT  amends  the 


prayer  by  praying  damages  actual,  punitive, 
and  expenses  of  litigation,  as  above  stated, 
and  that  the  property  be  decreed  property  of 
Elvhra's  estate,  and,  if  debt  be  found  against, 
and  no  damages  for,  plaintiff,  the  property 
be  sold,  the  debt  paid,  and  the  residue  turned 
over  to  plaintiff. 

On  April  18,  1901,  defendant  filed  his  de- 
murrer to  the  petition  as  amended  on  the 
grounds:  (1)  No  cause  for  action.  (2) 
Amendment  sets  forth  new  and  distinct 
cause  of  action.  (3)  Joinder  of  causes  ex 
contractu  and  ex  delicto.  (4)  No  tender.  (5) 
No  compliance  with  agreement  of  July  3, 
1895,  alleged.  (6)  Said  agreement  "shows  on 
Its  face  that  it  was  an  option  to  purchase 
land,  and  that  the  time  limit  therein  speci- 
fied, to  wit,  July  3,  1900,  has  expired."  with- 
out Elvira  or  her  administrator  exercising 
the  same.  (7)  That  ^'said  contract  or  option 
was  a  personal  one,  and  was  limited  to  Elvira 
Marshall  only,  and  was  not  to  be  assigned 
or  devised,  and  her  administrator  cannot  ex- 
ercise the  right  therein  given."  (B)  That 
'^said  bond  for  title  and  said  Agreement  show 
upon  their  faces  that  they  were  not  given 
as  security  for  a  debt— that  Marshall  owed 
no  debt  to  Blodgett— but  said  exhibits  show 
a  bargain  and  sale,  with  a  contemporaneous 
agreement  to  repurchase  in  Marshall."  (9) 
''Defendant  specially  demurs  to  paragraphs 
is,  7, 8, 9, 10,  11, 12,  13,  and  14  of  said  amend- 
ment, upon  the  ground  that  these  counts 
sound  in  tort  and  ask  for  punitive  damages, 
and  that  said  items  of  damage  are  not  re- 
coverable in  this  action,  the  same  being 
founded  on  a  contract." 

On  February  21,  1902,  the  court  rendered 
judgment  on  the  demurrer:  "Said  grounds 
of  demurrer  numbered  1,  2,  4,  5,  6,  7,  and  8 
are  hereby  overruled.  The  grounds  of  de- 
murrer numbered  2  [3?]  and  9  are  hereby  sus- 
tained, and  all  claims  for  punitive  dam- 
ages alleged  In  plaintiff's  petition  are  hereby 
dismissed  and  stricken."  Neither  party  ex- 
cepted to  this  Judgment 

On  April  28,  1903,  defendant  filed  an  an- 
swer to  the  above-stated  amendment  of 
AprU  17,  1901,  which  answer  is:  "(1)  That 
he  is  not  prepared  to  admit  the  truth  of  the 
allegations  as  contained  in  paragraphs  1,  2, 
8,  4,  and  5  of  plaintifTs  amended  petition, 
and  respecfully  prays  that  he  be  required 
to  prove  each  and  every  one  of  th^  same. 
(2)  That  paragraphs  e>  7,  8,  9,  10,  11,  12,  13, 
and  14  of  said  petition  having  been  stricken 
on  demurrer,  defendant  does  not  feel  called 
upon  to  answer  the  same."  On  the  next  day, 
April  29,  1908,  the  cause  came  on  for  trial 
before  Hon.  Wm.  T.  Gary,  then  Judge,  and, 
before  the  introduction  of  any  testimony, 
defendant  moved  to  amend  his  above-stated 
answer  of  Ainril  28,  1903,  by  striking  there- 
from paragraph  1,  and  inserting  in  lieu  there- 
of the  following:  "(1)  That  for  lack  of  suffi- 
cient information,  he  is  not  prepared  to  ad- 
mit or  deny  the  truth  of  the  allegations 
contained  In  paragraph  1  of  the  amended  pe- 
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tltion.  .  <la)  That  he  denies  the  truth  of  the 
allegations  contained  in  paragraphs  2,  3,  4, 
and  5  of  the  amended  petition."  PlsintiiK 
moYed  to  strike  above-stated  answer  of  April 
28k  1903,  on  the  grounds  (a)  that  the  same 
was  not  a  legal  answer,  Inasmuch  as  It  did  not 
admit  or  deny  the  allegations  of  the  amend- 
ment of  April  17,  1901,  to  the  petition,  or 
state  that  defendant  could  neither  admit  nor 
deny  those  allegations,  for  want  of  sufQcient 
information;  and  (b)  that  said  answer  was 
not  filed  until  April  28,  1903.  Plaintiff  at 
the  same  time  objected  to  the  amendment 
offered  on  April  29,  1903-,  objecting  generally 
to  said  amendment,  as  a  whole,  on  tht 
grounds  (a)  that  there  was  nothing  to  amend 
by,  inasmuch  as  the  answer  of  April  28, 
1908,  sought  to  be  amended,  was  not  a  legal 
answer,  as  it  did  not  admit  or  deny  the  al- 
legations  of  the  amendment  of  April  17, 
1901,  to  the  petition,  nor  state  that,  for  lack 
of  sufficient  information,  defendant  could 
neither  admit  nor  deny  the  same^  and  was 
not  filed  till  April  28»  1908;  and  (b)  that  it 
was  not  duly  Terlfied— and  objected  specially 
to  paragraph  1  of  said  proposed  amendment 
on  the  ground  that  it  failed  to  give  any  rea- 
son for,  or  explanation  of,  defendant's  lg« 
norance  of  the  matters  therein  referred  to. 
Defendant  then  verified  said  proposed  amend- 
ment "that  he  did  not  omit  the  facts  set  out 
in  the  above  amendment  to  the  answer  for 
the  purpose  of  delay,  and  that  the  answer  is 
not  now  filed  for  delay.*'  The  court  over^ 
ruled  said  motion  to  strike  the  answer  filed 
April  28k  1903;  and  overruled  said  objections 
to  said  proposed  amendment  to  said  answer, 
and  allowed  said  amendment  These  rulings 
were  excepted  to,  and  error  Is  assigned  there- 
Mi. 

Salem  Dutcber,  for  plaintiff  in  error.  Wm. 
H.  Barrett,  tot  defendant  in  error. 

COBB,  J.  1.  The  case,  upon  its  merits, 
turned  dpon  the  construction  of  a  paper. 
The  plaintiff  contended  that  the  agreement 
contained  therein  was  simply  one  whereby 
one  of  the  parties  agreed  to  transfer  to  the 
other  an  interest  in  property  to  secure  the 
payment  of  a  debt  The  defendant  contend- 
ed that  the  paper  contained  an  absolute 
transfer  of  the  title,  with  the  right  reserved 
to  repurchase  the  property  within  a  given 
time  upon  the  payment  of  certain  amounts. 
At  the  date  of  the  trial  the  time  specified  in 
the  contract  had  expired.  Such  being  true» 
the  case  is  brought  within  the  principles  laid 
down  in  the  case  of  Felton  v.  Grier,  109  Ga. 
320,  35  S.  B.  175,  which  Is  direcUy  control- 
ling. The  judge  therefore  did  not  err  in 
granting  a  nonsuit,  provided  the  case  was 
in  such  condition  that  he  could  pass  upon 
the  merits  at  the  time  the  motion  was  made. 
Whether  the  case  was  in  such  condition  de* 
pends  upon  the  determination  of  other  ques- 
tions raised  in  the  record,  which  will  be  now 
decided. 


2.  It  was  contended  that  the  court  ^red 
in  allowing  an  answer  to  be  filed  to  an 
amendment  to  the  petition;  such  answer  not 
having  been  filed,  as  it  was  claimed,  within 
a  reasonable  time.  It  is  unnecessary  to  de- 
termine whether  the  court  erred  in  allowing 
the  answer  to  be  filed,  for  the  reason  that, 
as  the  amendment  to  the  petition  was  offer- 
ed after  the  appearance  term  had  passed, 
the  allegations  of  the  amendment  would  have 
to  be  proven,  even  though  the  defendant  had 
failed  entirely  to  answer  it  See  Hudson  v. 
Hudson,  119  Ga.  637,  46  S.  B.  874.  Bven  if 
it  could  be  properly  held  that  the  court 
abused  its  discretion  in  allowing  the  answer 
to  be  filed,  the  error  was  harmless,  for  the 
reason  that  there  was  no  evidence  offered  to 
substantiate  the  allegations  of  the  amend- 
ment 

3.  It  was  contended  that  the  nonsuit  was 
erroneous,  for  the  reason  that  the  court  in 
passing  upon  the  demurrer  to  tlie  petition, 
had,  in  effect,  held  that  the  paper  over  which 
the  controversy  arose  was  an  agreement  to 
secure  a  debt,  and  not  a  sale  with  an  option 
to  repmrchase.  It  is  well  settled  that  if  the 
court,  upon  demurrer,  holds  that  the  petition 
sets  forth  a  cause  of  action,  this  decision,  so 
long  as  it  stands  unreversed,  is  res  adjudi- 
cata  in  the  subsequent  stages  of  the  case. 
Kimbro  v.  Railway  Co.,  56  Ga.  187  (1);  Tur- 
ner V.  Gates,  90  Ga.  742,  16  S.  B.  971  (2);  Bi- 
lls V.  Almand,  115  Ga.  336,  41  S.  B.  642  (2): 
Ga.  Northern  Ry.  Ck>.  v.  Hutchins,  119  Ga. 
505,  46  S.  B.  659.  It  has  also  been  held  that 
a  judgment  on  demurrer,  until  reversed,  con- 
cludes the  parties  on  all  questions  neces- 
sarily involved  in  the  decision.  Ga.  North- 
em  Ry.  Go.  V.  Hutchins,  supra.  It  would 
seem  to  follow  from  this  that  it  would  not 
conclude  upon  any  question  not  necessarily 
inv<rived  in  the  decision  on  the  demurrer. 
When  the  petition,  the  amendment,  the  de- 
murrer, and  the  judgment  on  the  demurrer 
are  all  considered  together,  it  sufficiently  ap- 
pears that  the  question  as  to  the  proper  con- 
struction of  the  paper  was  not  necessarily 
involved  in  the  decision  rendered  on  the  de- 
murrer. The  demurrer  set  up,  as  a  reason 
why  the  petition  should  be  dismissed,  that 
the  paper  exhibited  thereto  contained  a  con- 
tract of  absolute  sale,  with  an  option  to  re^ 
purchase.  The  court  overruled  this  ground 
of  the  demurrer.  As  there  were  allegations 
of  fraud  in  the  petition,  which,  if  true,  would 
have  authorized  a  recovery  even  if  the  de- 
fendant's construction  of  the  contract  was 
correct,  the  court,  in  overruling  the  demur- 
rer, which  was  simply  holding  that  the  peti- 
tion set  forth  a  cause  of  action,  did  not  nec- 
essarily pass  upon  the  character  of  the  pa- 
per in  question. 

4.  It  was  contended  that  the  nonsuit  was 
error,  for  the  reason  that  the  defendant  had 
admitted  in  his  answer  that  the  paper  which 
was  the  foundation  of  the  controversy  mere- 
ly created  a  security  for  a  debt.  If  this  ad- 
mission had  rajmained  in  the  answ^,  it  may 
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te  tbat  the  plaintUf  would  have  been  en- 
titled to  take  adTantage  of  it,  either  as  In 
the  nature  of  a  walrer  of  the  defendant's 
strict  rights  under  the  paper,  or  as  a  con- 
sent oy  him  that  the  case  might  bo  deter- 
mined upon  tliat  theory,  without  reference 
to  what  was  the  correct  interpretation  of  the 
paper.  But  this  portion  of  the  answer  was 
stricken  by  amendment,  and  therefore  it 
stood  simply  as  an  admission  by  the  defend- 
ant as  to  what  was  the  true  interpretation 
of  the  paper.  Admissions  of  fact  in  a  plead- 
ing can  always  be  taken  advantage  of  by  the 
opposite  party,  even  though  the  pleading 
should  be  stricken  or  withdrawn.  Lydia 
Pinkham  Med.  Oa  t.  Oibbs,  106  Qa.  140. 
141,  33  S.  B.  946;  Gooley  v.  Abbey,  111  Oa. 
443,  86  S.  B.  786;  Ala.  Mid.  Ry.  Co.  T.  Guil- 
ford, 119  Ga.  523,  46  S.  B.  666;  Civ.  Code 
18%,  §  5066.  This  rule,  however,  has  no  ap- 
plication where  the  admission  is  simply  an 
opinion  on  the  part  of  the  party  making  it  as 
to  the  legal  effect  of  a  paper.  See,  in  this 
connection,  Baldwin  Fertilizer  Co.  t.  Car- 
michael,  116  Ga.  765,  42  8.  E.  1002,  and  cases 
dted.  If  the  paper  containing  the  contract 
is  ambiguous  or  doubtful  in  meaning,  the  in- 
terpretation placed  upon  it  by  <Hie  of  the 
parties  may,  under  certain  circumstances,  be 
of  some  Importance.  But  where,  as  in  the 
present  case,  the  paper  is  free  from  am- 
biguity, and  there  can  be  no  doubt  about  its 
legal  meaning,  it  Is  immaterial  what  may 
have  been  said  by  one  of  the  parties,  either 
in  court  or  out  of  court,  as  to  what  the  paper 
meant,  when  such  statement  has  not  been 
acted  upon  by  the  other  to  his  prejudice. 

After  a  careful  consideration  of  the  reo- 
ord,  we  see  no  reason  for  reversing  the  Judg- 
ment Judgment  affirmed.  All  the  Justices 
concurring. 


(120  Ga.  181) 

BRADT  V.  STATE. 
(Supreme  Conrt  of  Georgia.    May  10,  1004.) 

WITNESSES  —  ATTENOANCE  —  SUBPOENA— CBDC- 

INAL  LAW— ABSENCE  OF  WrTNESS— 

CONTINUANCE. 

1.  A  witness  once  duly  served  with  a  sub- 
pcena  is  required  to  attend  from  term  to  term 
until  the  case  is  tried. 

2.  Where  the  court  offers  to  issue  an  attach- 
ment to  compel  the  attendance  of  a  witness  who 
has  been  summoned  for  the  defendant,  and  his 
counsel  declines  to  talce  tlie  same,  bat.  Instead 
thereof,  relies  upon  the  service  of  a  second  sub- 
poena, which  latter  the  witness  likewise  dis- 
obeys, there  is  no  abase  of  discretion  in  refus- 
ing a  continuance  on  account  of  tbe  absence  of 
the  witness,  particularly  where  it  appears  tbat 
there  has  already  been  a  continuance  on  the 
ground  of  his  absence. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Americus;  0. 
R.  Crisp,  Judge. 

Tom  Brady  was  convicted  of  larceny  from 
a  house,  and  hrlngs  error.    Affirmed. 

Y  2.  See  ContlDuanoe,  vol,  10,  Cent  Dig.  |  SL 


Brady  was  charged  with  larceny  from  ths 
house*  On  the  call  of  the  case  he  made  a 
perfect  showing  for  a  continuance  on  the 
ground  of  the  absen<io  of  a  witness,  John 
Fletcher.  From  the  note  by  the  trial  Judge 
it  appears  that  at  the  August  tenn,  1906, 
the  case  was  continued  on  a,ccount  of  the 
absence  of  Fletcher,  a  witness,  LiaEsie  Os- 
borne, being  then  and  there  in  the  court- 
room. At  the  November  term,  1908,  the  case 
was  continued  on  account  of  the  absence 
of  Lizzie  Osborne,  the  witness  Fletcher  be- 
ing present  in  the  courtroom.  The  court 
continued  the  case  until  the  next  term,  and 
set  it  for  hearing  <m  Monday  of  the  Janu- 
ary term,  1904.  It  was  called  as  the  first 
case,  and  counsel  for  the  defendant  request- 
ed that  it  be  passed  until  the  next  day,  and 
later  counsel  notified  the  court  that  John 
Fletcher  was  not  present,  and  requested  that 
the  case  be  passed  until  Wednesday,  which 
was  done.  The  court  notified  defendant's 
counsel  that  he  would  give  him  an  attach- 
ment for  Fletcher,  "but  he  didn't  take  it" 
It  appears  from  the  motion  that  Fletcher, 
who  had  previously  been  subpoenaed,  was 
served  with  another  subpoena  after  the  case 
had  been  assigned  to  be  heard  on  Wednes- 
day, and  that  Fletcher  had  promised  tbat 
he  would  be  in  attendance  at  that  time. 
The  motion  also  alleged  that  Fletcher  was 
the  only  witness  by  whom  the  defendant 
could  prove  that  he  was  at  the  house  of  Liz- 
tie  Osborne  at  the  time  of  the  alleged  lar- 
ceny from  the  glnhouse  of  the  prosecutor, 
several  miles  distant  The  court  overruled 
the  motion  to  continue,'  and  this,  with  the 
general  grounds,  was  assigned  as  a  reason 
for  the  grant  of  a  new  trial. 

Blalock  &  Cobb,  for  plaintiff  in  error.  F. 
A.  Hooper,  Sol.  Gen.,  and  J.  A.  Ansley,  Jr., 
Sol.,  for  the  State. 

LAMAR,  J.  There  had  already  been  one 
continuance  because  of  the  absence  of  the 
witness  Fletcher.  He  had  been  subpoenaed 
prior  to  the  August  term,  1003,  and  this  was 
sufficient  to  require  his  attendance  from 
term  to  term.  When,  therefore,  he  failed 
to  appear  on  the  call  of  the  case  at  the  Jan- 
uary term,  1904,  he  was  prima  facie  in  con- 
tempt, and  subject  to  an  attachment  Civ. 
Code  1895,  St  6200,  5263.  Continuances  are 
only  allowed  to  the  diligent  (Civ.  Code  1895, 
t  5135),  and  to  those  who  avail  themselves 
of  the  means  provided  by  law  for  compelling 
the  attendance  of  those  by  whom  facte  ma- 
terial to  the  cause  are  to  be  proved.  When, 
therefore,  the  court  of  Ite  own  motion  of- 
fered to  issue  an  attachment,  and  the  de- 
fendant declined  to  accept  the  same,  he  was 
lacking  in  legal  diligence.  With  knowledge 
that  the  witness  had  disobeyed  one  sub- 
poena, he  chose  to  rely  on  another,  which 
was  no  better  than  that  already  served. 
There  was  no  abuse  of  discretion  in  refus- 
ing the  continuance  and  ordering  the  case 
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to  trial.  McRae  y.  State,  62  Ga.  29Q;  An- 
derson y.  State,  72  Ga.  dS;  Runnals  t.  Ay- 
cock,  78  Ga.  55i,  3  S.  E.  657  (3a). 

The  testimoDy  for  the  state  showed  that 
the  defendant  was  caught  In  the  very  act 
of  stealing  seed  cotton  from  the  ginhouse 
of  the  prosecutor,  the  eyidence  was  ample 
to  sustain  the  verdict,  and  the  Judgment  re- 
fusing the  new  trial  must  be  affirmed.  All 
the  Justices  concurring. 


(120  Ga.  990) 

GOMMIBRGIAL  BANK  OP  AUGUSTA  y. 
WARTHEN  et  al. 

(Supreme  0)urt  of  Georgia.    May  11,  1904.) 

OOBPOBATIONB— HISHANAOBMENT  BTOmCIERS— 
'       INSOLVENCY  —  LIABILITY   ON    SUBSCRIPTIONS 
TO    STOCK—PROCEEDINGS    TO    ENFORCE— PAR- 
TIES—BANKRUPTCY. 

1.  One  extending  credit  to  a  corporation  can- 
not complain  of  acts  of  mismanagement  on  the 
part  of  officers  and  agents  of  the  corporation 
prior  to  the  time  when  the  credit  was  extended. 

2.  While  unpaid  stock  subscriptions  are  as- 
sets of  an  insolvent  corporation  for  the  benefit 
of  its  creditors,  of  which  a  court  of  equity  will, 
by  proper  proceeding  in  personam,  compel  pay- 
ment when  the  corporation  fails  or  refuses  to 
call  for  or  collect  the  same,  the  corporation  is  a 
necessary  party  to  such  a  proceeding. 

3.  The  right  of  action  in  a  corporation  against 
a  defaulting  stock  subscriber  for  unpaid  sub- 
scriptions is  a  right  of  action  arising  upon  con- 
tract, and  on  the  adjudication  of  the  corpora- 
tion as  a  bankrupt  passes  to  the  trustee,  under 
section  70,  subd.  6,  Bankr.  Act  July  1,  1898,  c 
541,  30  Stat  665  [U.  S.  CJomp.  St  1901,  p. 
3461].  The  foregoing  is  true  although  the  sub- 
scriber claims  that  the  subscription  has  been 
paid  in  full  and  the  corporation  is  contesting 
that  issue  with  him. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;  W.  T.  Gary,  Judge. 

Action  by  the  Commercial  Bank  of  Augus- 
ta against  Thomas  Warthen  and  another. 
Judgment  for  defendants,  and  plaintiff 
brings  error.    Aifirmed. 

Wm.  H.  Fleming,  for  plaintiff  In  error.  B. 
H.  Callaway,  for  defendants  In  error. 

SIMMONS,  0.  J.  On  October  1,  1901,  the 
Commercial  Bank  of  Augusta  brought  suit 
against  W.  B.  Lamldn  and  Thomas  Warthen, 
alleging  in  its  petition  substantially  as  fol- 
lows: In  September,  1888,  defendants  form- 
ed a  partnership  under  the  name  of  W.  B. 
Lamkln  &  Co.  for  the  conduct  of  the  retail 
grocery  business.  The  capital  stock  was 
$5,000,  which  was  fumlahed  by  Warthen. 
After  conducting  business  for  a  short  time  as 
a  partnership,  Lamkin  and  Warthen  applied 
for  a  charter  to  carry  on  the  business  as  a 
corporation  under  the  name  of  the  W.  B. 
Lamkin  Company,  which  charter  was  grant- 
ed on  November  22,  1888.  The  capital  stock 
was  to  be  $5,000,  of  which  10  per  cent  was 
alleged  to  have  been  paid  in.  At  the  time  of 
the  granting  of  the  charter  the  stock  and 
other  assets  of  the  firm  were  not  worth  $5r 


000,  having  been  diminished  by  sales  at  least 
$2,500;  the  proceeds  having  been  used  in 
payment  of  goods  bought  by  the  firm.  Ten 
per  cent  of  the  capital  stock  had  not  been 
paid  in,  as  alleged  in  the  petition  for  incor- 
poration, nor  was  it  thereafter  paid  in.  Aft- 
er the  charter  was  granted,  defendants  held 
no  meeting  and  opened  no  books  of  subscriiH 
tion;  no  subscriptions  were  made  by  either 
of  the  defendants;  the  charter  was  never  ac- 
cepted: no  rules,  regulations,  or  by-laws 
were  adopted;  no  subscriptions  to  capital 
stock  were  made,  and  nothing  was  paid  on 
account  of  capital  stock.  It  was  agreed  be- 
twe^i  Lamkin  and  Warthen  that  Lamkin 
was  to  have  1  share  of  stock  and  Warthen 
49,  and  that  I^amkin  was  to  be  president  and 
manager  and  Warthen  vice  president  Vari- 
ous acts  of  mismanagement  are  alleged,  some 
of  which  occurred  before  the  plaintiff  be- 
came a  creditor  of  the  corporation,  as  here- 
inafter stated;  it  not  appearing  when  the 
others  took  place.  In  June,  1899,  the  store 
and  merchandise  of  the  company  were  de- 
stroyed by  fire,  and  after  the  collection  of  the 
insurance  money  there  was  in  hand  about 
$8,250  in  cash.  It  is  alleged  that  a  portion 
of  this  sum  was  misappropriated  by  the 
joint  action  of  the  defendants.  After  the 
fire  the  business  was  continued  in  the  same 
negligent  manner  as  before.  On  May  16^ 
1901,  the  corporation  was  adjudged  an  in- 
voluntary bankrupt  The  trustee,  upon  tak- 
ing possession  of  the  effects  of  the  coipora- 
tion,  found  it  wholly  insolvent  The  debts 
were  placed  at  $4,786.55  and  assets  at  $7,- 
500,  but  were  actually  sold  for  only  $1,086.83. 
It  is  alleged  that  the  losses,  insolvency,  and 
bankruptcy  were  due  to  the  misconduct  of 
the  defendants,  and  their  negligent  manage- 
ment of  the  business,  and  their  failure  to  per- 
form the  duties  which  were  required  of  them 
by  law. 

It  is  alleged  that  defendants  are  Jointly  lia- 
ble for  the  sum  of  $2,000  unlawfully  diverted 
from  the  a^ets  of  the  corporation,  and  for 
$3,600  drawn  out  as  salary  without  any  vote 
or  corporate  action  authorizing  the  same. 
Defendants  were  in  reality  directors  of  the 
corporation  and  trustees  tor  the  creditors, 
and  liable  for  the  sums  lost  through  their 
misconduct  and  mismanagement  In  April, 
1801,  when  the  corporation  was  actually  in- 
solvent, and  when  its  assets  were  worth  lesa 
than  $2,000,  petitioner  loaned  to  it  the  sum 
of  $1,400,  though  petitioner  was  not  aware  of 
its  condition  until  after  the  bankruptcy  pro- 
ceedings, nor  until  that  time  did  it  know  of 
the  acts  of  misconduct  and  mismanagement 
above  referred  to.  The  loan  was  made  on 
the  faith  of  statements  that  Lamkin  was 
solvent,  and  owned  property  worth  $5,000. 
The  money  loaned  was  used  by  the  corpora- 
tion in  its  business.  Petitioner  has  proved 
its  claim  for  $1,400  in  the  bankrupt  court 
The  prayers  are:  (1)  That  defendants  be 
made  to  account  for  all  sums  due  by  them  by 
reason  of  the  facts  alleged;  (2)  that  they  be- 
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required  to  replace  and  make  good  the  $2»000 
in  ca^  withdrawn  from  the  assets  of  the 
corporation;  (3)  that  they  be  required  to 
make  good  all  loss  and  waste  occasioned  by 
their  negligence,  misconduct,  and  failure  to 
comply  with  their  duty  as  officers  and  di- 
rectors of  the  corporation;  <4)  for  a  Judg- 
ment for  11,400,  besides  Interest;  (5)  for 
general  relief  and  process.  The  application 
for  a  charter  by  the  defendants  and  the  or- 
der granting  the  same  were  exhibited  with 
the  petition.  Amendments  were  allowed  con- 
taining allegations  with  reference  to  miscon- 
duct and  mismanagement  on  the  part  of  the 
defendants,  averring  that  no  part  of  the  capi- 
tal stock  of  15,000  was  ever  subscribed,  that 
the  net  worth  of  the  partnership  stock, 
which  was  used  as  a  basis  of  operation  for 
the  corporation  was  only  $1,500,  and  praying 
for  a  judgment  against  the  defendants  for 
the  whole  of  the  capital  stock,  to  wit.  $5,000, 
or  for  a  judgment  for  the  difference  between 
that  amount  and  tlie  true  value  of  the  assets 
of  the  partnership  which  went  into  the  busi- 
ness of  the  corporation.  Warthen  filed  a  de- 
murrer setting  up  that  the  petition  alleges 
no  cause  of  action,  that  there  is  no  equity  in 
the  petition,  there  is  a  misjoinder  of  causes 
of  action  and  of  parties  defendant,  as  well  as 
nonjoinder  of  defendants,  and  that  plaintiff, 
having  proved  its  debt  in  bankruptcy,  has  no 
right  under  the  bankrupt  act  to  maintain  a 
separate  suit  for  the  collection  of  its  indebt- 
edness. There  were  other  grounds  of  demur- 
rer, which  need  not  be  set  f  ortlL  The  court 
sustained  the  demurrer  and  dismissed  the 
petition.    The  plaintiff  excited. 

1.  So  far  as  the  petition  alleges  misman- 
agement on  the  part  of  the  defendants  in 
their  alleged  capacity  as  officers  and  direct- 
ors of  the  corporation  and  the  withdrawal 
of  assets,  it  sets  forth  no  cause  of  action  in 
behalf  of  the  plaintiff.  It  distinctly  ap- 
pears that  the  $2,000  alleged  to  have  been 
withdrawn  was  so  withdrawn  before  the 
plaintiff  extended  credit;  and,  while  there  is 
no  distinct  allegation  that  the  $3,600  was 
withdrawn  before  that  time,  or  that  the  oth- 
er acts  of  mismanagement  alleged  took  place 
before,  it  appears  inferentially  that  such  is 
the  case,  for  the  petition  avers  tliat  in  April, 
1801,  when  the  loan  was  made,  the  assets 
were  worth  less  than  $2,000.  It  was  incum- 
bent upon  the  plaintiff  to  show  that  the 
mismanagement  of  which  it  complains  was 
at  a  time  when  it  would  result  in  injury  to 
It  While  one  extending  credit  to  a  corpora- 
tion may  properly  complain  of  fraudulent 
statements  made  in  reference  to  the  affairs 
and  condition  of  the  corporation  at  the  time 
the  credit  is  extended,  he  cannot  complain 
of  mismanagement  on  the  part  of  the  offi- 
cers of  the  corporation  that  took  place  prior 
to  the  time  that  the  credit  was  extended. 
See,  in  this  connection,  Thomp.  Liab.  Off. 
ft  Agts.  Corp.  p.  4($0. 

2.  It  is  claimed  that  the  petition  is  main- 
.tainable  under  the  provisions  of  Civ.  Code 


1895,  §  1866^  which  declares  that  ""persons 
who  organise  a  company  and  transact  busi- 
ness in  its  name  before  the  minimum  cap- 
ital stock  has  been  subscribed  for,  are  lia- 
ble to  creditors  to  make  good  the  minimum 
capital  stock,  with  interest"  But,  even 
treating  the  averments  of  the  petition  as 
being  sufficient  to  set  forth  a  liability  under 
this  section,  is  the  suit  maintainable  unless 
the  corporation  is  a  party?  This  does  not 
seem  to  be  an  open  question  in  this  court. 
See  King  v.  Sullivan,  98  Ga.  621,  20  S.  E. 
76.  It  is  to  be  noted  that  in  the  case  of 
Bums  V.  Beck,  83  Ga.  471, 10  S.  E.  121,  from 
which  section  1856  was  codified,  while  no 
question  of  parties  was  raised,  the  corpora- 
tion was  made  a  party  to  the  case.  See,  also, 
in  this  connection,  Wilkinson  v.  Bertocik,  111 
Ga.  193,  36  S.  E.  623;  Morgan  v.  Giblan, 
115  Ga.  145,  41  8.  E.  495;  Tichenor  v.  Wil- 
liams Pavement  Co.,  116  Ga.  307,  42  S.  B. 
505.  In  Moore  v.  Ripley,  106  Ga.  556,  82 
S.  E.  647,  the  suit  was  by  the  receiver  of 
a  corporation,  which  was  in  law  a  suit  by 
the  corporation.  In  a  proceeding  against  the 
corporation  a  receiver  had  been  appointed, 
and  this  receiver,  under  an  order  of  the 
court,  was  proceeding  to  sue  the  stockhold- 
ers for  their  unpaid  subscriptions. 

3.  There  is,  however,  an  additional  reason 
why  the  judgment  sustaining  the  demurrer 
was  right.  Ui)on  the  adjudication  in  bank- 
ruptcy the  right  to  bring  a  suit  of  the  char- 
acter under  consideration  vested  in  the  trus- 
tee, and  this  alone  was  a  sufficient  reason 
for  sustaining  the  demurrer  and  diamissing 
the  petition.  Under  the  bankrupt  act  of 
1898  the  trustee  is  vested  by  operation  of 
law  with  the  titie  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  and  with* 
all  '^rights  of  action  arising  upon  contracts, 
or  from  the  unlawful  taking  or  detention  of 
or  injury  to  his  property."  See  Bankr.  Act 
July  1,  1898,  c.  541,  §  70,  subd.  6»  80  Stat 
565  [U.  S.  Comp.  St.  1901,  p.  3451].  There 
are  a  number  of  cases  decided  under  the 
bankrupt  act  of  1867  which  hold  that  the 
right  to  collect  unpaid  stock  subscriptions 
passed  to  the  assignee  in  bankruptcy.  See 
Payson  v.  Stoever,  Fed.  Cas.  No.  10,863; 
Micbener  v.  Payson,  Fed.  Gas.  No.  9,524; 
Myers  v.  Seeley,  Fed.  Cas.  No.  9,994;  Lane 
V.  Nlckerson,  99  111.  284.  See,  also.  Sawyer 
V.  Hoag,  17  Wall.  610,  21  L.  Ed.  731;  ScoviU 
V.  Thayer,  105  U.  S.  143,  26  L.  Ed.  968.  The 
case  of  Dutcher  v.  Marine  Bank,  Fed.  Cas. 
No.  4,203.  12  Blatchf.  435,  is  not  in  confiict 
with  these  decisions.  It  was  simply  held 
there  that  the  right  to  enforce  a  constitution- 
al or  statutory  liability  on  the  part  of  stock- 
holders for  debts  of  the  corporation  to  the 
amount  of  the  stock  held  by  them  did  not 
pass  to  the  assignee  in  bankruptcy,  and  it 
was  expressly  stated  in  the  opinion  that  the 
rule  would  be  different  as  to  unpaid  sub- 
scriptions to  stodk,  which  were  assets  of  the 
corporation  and  passed  to  the  assignee.  The 
same  distinction  is  to  be  noted  as  to  the 
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case  of  Pfohl  ▼.  Simpson,  60  How.  Prac.  341. 
The  proTteiODS  of  the  act  of  1867  were,  how- 
OTor,  somewhat  broader  In  their  terms  than 
those  of  the  act  of  1888w  Our  attention  has 
been  called  to  bnt  one  case  under  that  act 
which  appears  to  be  at  all  in  point— that  of 
In  re  Crystal  Springs  Bottling  Company,  8 
Am.  Bankr.  U.  194,  96  Fed.  945,  a  decision 
by  District  Judge  Wheeler  of  Vermont  In 
that  case  it  was  held  that  corporate  stock 
subscriptions  are  a  primary  fund  for  the  pay- 
ment of  corporate  debts,  but  a  call  is  neces- 
sary before  such  subscriptions  can  be  collect- 
ed, and  that,  where  the  corporation  has  gone 
into  bankruptcy,  the  trustee  is  the  proper 
one  to  make  the  call.  It  was  further  btid 
that  the  court  of  bankruptcy  has  jurisdiction 
to  order  the  call  and  to  entertain  a  suit  to 
enforce  the  payment.  The  liability  of  a 
8to<ikholder  upon  his  stock  subscription  de- 
pends upon  the  contract  of  subscription. 
There  would  seem  to  be  no  room  for  ques- 
tion that  the  right  of  the  corporation  to  en- 
force the  payment  of  subscriptions  is  one 
arising  upon  contract.  Nor  would  it  make 
any  difference  that  the  stockholder  claims 
to  have  paid  the  subscription.  The  right  of 
action  remains  the  same,  and  the  defense 
set  up  raises  merely  an  issue  of  fact,  which 
can  be  tried  in  the  suit  by  the  trustee  on  the 
contract  as  well  as  if  the  suit  had  been 
brought  by  the  corporation.  Even  if  the 
petition  set  forth  a  cause  of  action  at  all, 
it  was  subject  to  the  objections  that  the  cor- 
poration was  not  a  party,  and  that  the  suit 
should  have  been  brought  by  the  trustee  in 
bankruptcy. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  LAMAR  and  BVANS,  JJ., 
disqualified. 

a20  Ga.  45) 

WATKINS  T.  COUNTRY  CLUB. 
(Supreme  Court  of  Georgia.    May  12,  1904.) 

PBIVATE    WAT  —  0BSTBU0n0N»-PBTm01«    FOB 
BBMOTAIr-ADVBBSB  USEB. 

1.  Where,  in  a  petition  to  hare  obstmctions 
removed  from  an  alleged  private  way,  the  peti- 
tioner based  his  alleged  right  to  the  relief  for 
which  he  prayed  upon  seven  years'  continuous 
and  uninterrupted  use  of  the  way,  and  failed  to 
allege  that  the  land  over  which  the  way  was 
claimed  was  improved  land,  a  demurrer  pred- 
icated upon  such  failure  was  properly  sustained. 

(Syllabus  by  the  Court.) 

iBrror  from  Superior  Court,  Richmond 
County;  W.  P.  BJue,  Judge. 

Action  by  R.  8.  Watkins  against  the  Coun- 
try Club.  A  judgment  sustaining  a  demur- 
rer to  the  petition  was  affirmed  on  certiorari 
to  the  superior  court,  and  plaintiff  brings  er- 
ror.   Affirmed. 

F,  W.  Capers,  for  plaintiff  in  error.  Jaa. 
C.  C.  Black,  for  defendant  In  error. 

FISH,  P.  J.  This  was  a  proceeding  be- 
fore the  ordinary  of  Richmond  county  to  have 
certain  obstructions  removed  from  an  alleged 


private  way.  The  original  petition  made  • 
case.  In  behalf  of  the  petitioner,  of  tltie  by 
prescription  to  the  way,  by  reason  of  20  years' 
continuous  and  uninterrupted  user  thereof. 
The  respondent  to  the  rule  nisi  demurred  to 
the  petition  upon  various  grounds,  two  of 
which  have  been  argued  here,  viz.,  because  it 
was  not  alleged  that  the  way  was  ever  laid 
out  by  the  petitioner,  and  because  it  was  not 
alleged  that  the  owners  of  the  land  over 
which  the  right  of  way  was  claimed  ever 
had  knowledge  that  the  way  was  laid  out, 
used,  and  enjoyed.  Pending  tills  demurrer, 
the  petitioner  amended  the  paragraphs  of  the 
petition  in  reference  to  the  user  of  the  way, 
**so  that  said  paragraphs  when  amended 
[should]  read  as  follows";  that  is,  that  the 
described  way  had  been  used  in  the  manner 
alleged  "for  more  than  seven  years,"  and  **for 
said  term  of  seven  years"  had  been  kept  oiien 
and  in  repair  by  the  petitioner.  The  petition 
as  amended  was  then  demurred  to  upon  all 
the  grounds  of  the  original  demurrer,  and  up- 
on this  additional  ground  that  the  petition,  as 
amended,  did  not  allege  that  the  land  over 
which  the  right  of  way  was  claimed  was  im- 
proved land.  The  ordinary  sustained  the  de- 
murrer and  dismissed  the  petition.  The  pe- 
titioner carried  the  case  by  certiorari  to  the 
superior  court,  where  the  judgment  of  the 
ordinary  was  sustained.  The  bill  of  excep- 
tions before  us  alleges  error  in  this  judgment 
of  the  superior  court 

Was  the  petition  defective  in  not  alleging 
that  the  land  over  which  the  way  was  claim- 
ed was  improved  land?  The  ground  of  the 
demurrer  raising  the  question  was  not  good 
against  the  original  petition,  but,  in  our  opin- 
ion, it  pointed  out  a  fatal  defect  in  the  peti- 
tion as  it  stood  after  it  was  amended.  It 
will  t>e  observed  that  the  amendment,  instead 
of  simply  adding  additional  paragraphs  to  the 
petition,  amended  certain  paragraphs  thereof 
so  as  to  sweep  therefrom  the  allegations  in 
reference  to  20  years*  user  of  the  way,  and 
substitute  in  lieu  thereof  the  allegations  of 
more  than  7  years'  user.  As  the  amended 
petition  was  not  sufficient  to  witlistand  this 
ground  of  tiie  demurrer,  we  do  not  deem  it 
necessary  to  expressly  rule  upon  any  of  the 
other  grounds  taken  by  the  demurrer.  But 
as  the  two  other  grounds  above  indicated 
have  been  ably  discussed  by  counsel  for  the 
respective  parties,  and  as  we  have  devoted 
considerable  time  to  the  investigation  and 
consideration  of  the  questions  raised  by  them, 
we  will  say,  in  passing,  that  it  seems  section 
672  of  the  Political  Code,  upon  which  these 
grounds  are  based,  is  intended  to  apply  only 
to  private  ways  laid  out  under  statutory  pro- 
ceedings. It  is  apparently  intended  as  a  stat- 
ute of  limitation  upon  the  right  of  the  owner 
of  land  ovCT  which  a  private  way  is  laid  out 
to  have  his  damages  for  the  subjectiou  of 
his  land  to  the  servitude  of  the  way  assessed 
and  paid.  That  the  *'six  months'  knowledge" 
of  the  owner  of  the  land,  in  this  section,  re 
fers  to  knowledge  of  the  laying  out  of  a  way 
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under  the  statutory  proceedings,  seems  ap> 
parent,  when  this  section  is  considered  in 
connection  .with  the  section  which  immedi- 
ately precedes  it,  which  provides  that,  if  a 
private  way  is  "established"  over  the  wild 
lands  of  a  person  who  has  no  notice  of  "the 
proceeding,"  he  may  proceed  within  six 
months  after  he  receives  such  notice,  and  not 
thereafter,  to  have  his  damages  assessed.  Ap* 
parently  the  word  "established,"  in  section 
671,  and  the  words  "laid  out,"  in  siBCtlon  672, 
have  the  same  meaning;  that  is,  the  laying 
out  of  a  way  under  the  order  of  the  ordinary. 
The  words  "without  moving  for  damages,** 
used  in  section  672,  are  certainly  not  applica- 
ble to  a  private  way  claimed  independently 
of  any  proceeding  under  the  statute,  and  are 
clearly  applicable  to  a  way  which  has  been 
laid  out  under  the  statute.  The  statute,  in 
reference  to  the  granting  of  private  ways  by 
the  ordinary,  provides  that  "if  the  person 
•  ♦  •  over  whose  land  the  pass-way  is, 
conceives  that  he  will  be  damaged  thereby, 
he  may  proceed  to  have  the  damages  assessed 
in  the  same  manner  that  damages  are  assess- 
ed in  case  of  public  roads,  and  the  applicant 
therefor  stands  in  the  place  of  the  county  and 
road  commissioners."  Section  665^  This,  in 
the  opinion  of  the  writer,  is  the  '^moving  for 
damages"  to  which  section  672  refers.  I  am 
not  unmindful  of  the  fact  that  in  several  cases 
this  court  has  seemed  to  construe  the  pro- 
visions of  section  672  and  of  section  678 
for  the  removal  of  obstructions  from  private 
ways  together,  and  to  read  into  the  latter, 
from  the  former,  the  provision  in  reference  to 
"six  months'  knowledge"  on  the  part  of  the 
owner  of  the  land  over  which  the  way  is  lo- 
cated. But  after  a  careful  consideration  of 
these  cases,  I  find  nothing  in  .either  of  them 
which  required  this  construction  of  the  law 
to  be  made  in  order  for  the  court  to  reach  the 
particular  decision  announced.  In  each  case 
the  decision  was  really  based  upon  other 
grounds.  But  for  the  existence  of  these  cases 
tlie  writer  would  feel  no  hesitancy  in  ruling 
upon  the  two  grounds  mentioned  of  the  orig- 
inal demurrer,  in  accordance  with  the  views 
above  expressed.  But  as  we  have  said,  in 
the  present  case  we  do  not  deem  it  necessary 
to  rule  upon  any  ground  of  the  demurrer  ex* 
cept  the  one  which  raised  the  question  wheth- 
er the  petition,  as  amended,  was  sufficient  to 
show  a  right  of  way  by  prescription,  in  the 
absence  of  an  allegation  that  the  land  over 
which  the  way  was  claimed  was  improved 
land.  In  our  opinion,  a  private  way  can- 
not be  acquired  over  unimproved  land  by 
precription  alone,  unless  the  way  has  been 
used  uninterruptedly  for  20  years.  It  is 
true  that  section  678  of  the  Political  Code 
provides,  "Whenever  a  private  way  has  been 
in  constant  and  uninterrupted  use  for  seven 
years  or  more,  and  no  legal  steps  have  been 
taken  to  abolish  the  same,  it  shall  not  be 
lawful  tor  any  one  to  interfere  with  such 
private  way."  Hence,  if  this  section  stood 
alone,  the  time  of  user  necessary  to  acquire 


a  private  way  6ver  wild  or  unimproved  lands, 
and  the  length  of  user  necessary  to  acquire 
such  a  way  over  improved  lands,  would  be 
the  same,  as  this  particular  statute  makes 
no  distinction  in  this  respect,  but,  upon  its 
faee^  apparently  applies  to  lands  of  either 
character.  But  section  3065  of  the  Civil  Code 
of  1895,  which  is  the  general  section  in  ref- 
erence to  the  modes  of  acquiring  the  right 
of  private  way  over  the  lands  of  another, 
provides  that  it  "may  arise  from  express 
grant;  or  from  prescription  by  seven  years' 
uninterrupted  use  through  improved  lands, 
or  twenty  years'  use  over^wild  lands;  or  by 
implication  of  law  when  such  right  is  neces- 
sary to  the  enjoyment  of  lands  granted  by 
the  same  owner;  or  by  compulsory  purchase 
and  sale  through  the  ordinary,  in  the  manner 
prescribed  in  this  Code."  Here  the  different 
modes  by  which  a  private  way  may  be  ac- 
quired are  specified,  and  it  is  expressly  pro- 
vided that  20  years'  uninterrupted  use 'is 
necessary  to  acquire  such  a  way  over  wild 
lands;  and  the  descriptive  words  "wild  lands** 
are  evidently  used  in  contradiiftinction  to  the 
descriptive  words  "improved  lands."  ^evfgn 
years' .  uninterrupted  use  will  acquire  the 
right  of  way  over  Improved  lands,  but  20 
years  of  such  use  is  necessai^y  to  establish 
such  right  over  wild  or  unimproTed  lands. 
Section  678  cannot  be  construed  to  mean  that 
7  years'  uninterrupted  use  of  a  way  over 
wild  or  unimproved  land  will  give  title  to  the 
way  by  prescription,  without  bringing  it  into 
plain  and  irreconcilable  conflict  with  section 
8065.  The  provisions  of  these  two  sections 
can  stand  tc^ther  by  construing  the  7  years 
in  the  first  section  to  refer  to  improved  lands. 
They  cannot  do  so  if  these  words  are  con- 
strued to  apply  also  to  the  user  of  a  way  ovee 
unimproved  lands.  As  the  amended  petition 
based  the  claim  of  the  petitioner  to  have  the 
obstructions  removed  upon  7  years'  continu- 
ous and  uninterrupted  user  of  the  way,  with- 
out alleging  that  the  land  over  which  the  way 
was  so  used  was  improved  land,  the  demurrer 
was  well  taken,  and  properly  sustained. 
Judgment  affirmed.  All  the  Justices 
curring;  exc^t  LAMAB,  J^  disqualified. 


(UO  Oa.  33) 

MAYOR,  BTO.,  OF  OHIPLBY  t.  LAYFIBLD 

etal. 

(Supreme  Court  of  Georgia.    May  12, 1904.) 

ICVntCflPAL  OOBFORATIONS  —  SPECIAL  TAXES' 

XMPBovmain   of   school   pbopbbtt— sub- 
mission OF  QuxanoN  to  voTB^-coNffrrru- 

TIONAL  LAW. 

l.The  act  approved  August  1,  1903  (AcU 
1903,  p.  489),  purporting  to  amend  the  charter 
of  the  town  of  Chipley,  in  so  far  as  it  authoris- 
ed the  levy  of  an  annual  special  tax  **for  the  im- 
provement  of  the  school  property  of  the  town 
of  Chipley"  without  submitting  to  the  qualified 
voters  of  the  muniicipality  the  question  whether 
such  a  tax  should  be  levied  for  the  parposs 
mentioned,  is  contrary  to  Const.  Oa.  art.  8,  t 
4,  par.  1  (Civ,  Code  1895,  §  5009),  and  is  there- 
fore  void. 

(Syllabus  by  the  Court) 
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Error  f'-om  Superior  Court,  Harris  County; 
W.  B.  Butt,  Judge. 

Action  by  U.  H.  Layfield  and  others 
against  the  mayor  and  council  of  Chipley  to 
enjoin  the  collection  of  a  tax.  From  a  judg- 
ment for  plaintiffs,  defendants  bring  error. 
Affirmed* 

W.  R.  Jones  and  McLaughlin  &  Jones,  for 
plaintlirs  in  error.  J.  D.  Kllpatrick,  for  de- 
fendants in  error. 

CANDLER,  J.  Layfield  and  others,  as 
citizens  and  taxpayers,  filed  a  petition  against 
the  mayor  and  council  of  Chipley,  an  Incor- 
porated town  in  Harris  county,  to  enjoin  the 
collection  of  a  tax  which  had  been  levied  by 
the  defendant  At  the  hearing  an  injunction 
was  granted  as  prayed,  and  the  defendant 
excepted. 

It  appears  that  the  town  of  Chipley  was 
Incorporated  by  an  act  of  the  General  As^ 
sembly  approved  December  9,  1882  (Acts 
1882-83,  p.  265),  and  that  the  charter  was 
amended  by  an  act  approved  October  6^  1885 
(Acts  1884-^,  p.  387).  In  neither  the  orig- 
inal charter  nor  the  amendment  was  any  au- 
thority given  for  the  establishment  or  main- 
tenance of  a  public  school  system.  In  1903 
(Acts  1903,  p.  489),  the  General  Assembly 
passed  an  act  the  title  of  which  was  as  fol- 
lows: ''An  act  to  amend  the  charter  of  the 
town  of  Chipley,  in  Harris  county,  so  as  to 
allow  the  mayor  and  council  to  levy  a  special 
tax  for  school  purposes,  not  to  exceed  one 
half  of  one  per  cent,  per  annum,  .the  amount 
to  be  raised  not  to  exceed  twenty-five  hun- 
dred dollars,  and  for  other  purposes.'*  The 
body  of  the  act  purports  to  amend  section  10 
of  the  original  charter,  defining  the  powers 
of  the  mayor  and  council,  so  as  to  make  that 
section  read  as  follows:  "Be  it  further  en- 
acted by  the  authority  aforesaid,  that  said 
mayor  and  council  shall  have  full  power  and 
authority  to  levy  and  collect  «a  tax  upon  all 
and  every  species  of  property,  real  and  per- 
sonal, within  the  limits  of  said  town  (except 
school  and  church  property),  upon  banking 
and  Insurance  capital  employed  in  said  town; 
provided,  nevertheless,  said  tax  so  levied 
shall  not  exceed  the  state  tax  on  the  same 
species  of  property  or  business,  except  that 
said  mayor  and  council  shall  have  power  and 
authority,  in  addition  thereto,  to  levy  a  spe- 
cial tax  of  not  more  than  one  half  of  one 
per  cent  per  annum  upon  all  taxable  prop- 
erty in  said  town,  and  all  funds  arising  from 
said  special  tax  shall  be  expended  under  the 
direction  of  said  mayor  and  council  for  the 
improvement  of  the  school  property  of  the 
town  of  Chipley,  but  the  total  amount  of 
money  raised  by  said  special  tax  shall  not 
exceed  twenty-five  hundred  dollars  ($2,500.- 
00),  and  when  this  amount  shall  have  been 
raised,  then  the  tax  levied  by  said  mayor  and 
council  shall  not  exceed  the  rate  levied  by 
the  state  on  the  same  kind  of  property,  and 
3hall  cover  the  total  expenses  of  the  town. 


both  for  running  expenses  and  for  school 
purposes."  It  was  to  enjoin  the  collection 
of  a  tax  of  one-half  of  1  per  cent  levied  un- 
der the  provisions  of  this  amendatory  act 
that  the  present  petition  was  brought 

The  Constitution  of  1877,  art  8^  S  4,  par.  1 
(Civ.  Code  1895,  %  5909),  provides  that  au- 
thority may  be  granted  to  counties  upon  the 
recommendation  of  two  grand  juries,  and  to 
municipal  corp(»*ations  upon  the  recommen- 
dation of  the  corporate  authority,  to  estab- 
lish and  maintain  public  schools  in  their  re- 
spective limits  by  local  taxation;  'HiJut  no 
such  laws  shall  take  effect  until  the  same 
shall  have  been  submitted  to  a  vote  of  the 
qualified  voters  in  each  county  or  municipal 
corporation,  and  approved  by  a  two-thirda 
vote  of  persons  qualified  to  vote  at  such  elec- 
tion.'* It  would  seem  that  this  language  Is 
so  clear  that  there  should  be  no  trouble  whatr 
ever  in  ascertaining  its  meaning;  but,  as 
was  said  by  Mr.  Justice  Crawford  in  the 
case  of  Mayor,  etc.,  of  Rome  v.  McWilliams, 
67  Ga.  119,  "It  is  very  doubtful  whether  hu- 
man legislation  can  be  so  framed  as  to  defy 
the  Ingenuity  of  man  in  reaching,  by  con- 
struction and  implication,  the  right  to  collect 
and  disburse  the  public  revenues  illegally." 
The  title  of  this  act  provides  for  an  amend- 
ment to  the  charter  of  the  town  of  Chipley 
so  as  to  allow  the  levy  of  a  tax  for  school 
purposes.  The  body  of  the  act  authorizes 
the  levy  of  this  tax  every  year.  Taking  the 
caption  of  the  act  and  Its  body,  and  consider^ 
Ing  the  allegations  of  the  petition  and  the 
averments  of  the  answer,  we  think  the  court 
below  was  justified  in  finding,  as  a  matt^  of 
fact,  that  this  was  an  attempt  on  the  part  of 
the  mayor  and  council  to  levy  a  tax  for  the 
support  of  a  school  without  first  submitting 
to  the  voters  of  the  town  the  question  wheth- 
er or  not  they  desired  to  establish  such  a 
school.  All  that  is  decided  in  this  case  Is 
that  there  was  no  authority  to  levy  the  tax 
In  question  under  the  terms  of  an  act  author- 
izing such  a  levy  every  year.  The  purpose 
of  the  act  was  clearly  to  give  to  the  mayor 
and  council  authority  to  raise  $2,500  per 
year  for  the  pxurpose  of  supporting  a  schooL 
The  town  having  attempted  to  exercise  the 
authority  thus  given  it  without  the  approval 
of  two-thirds  of  the  qualified  voters'  of  the 
municipality,  the  collection  of  the  tax  was 
unauthorized,  for  the  act  could  not  take  ef- 
fect until  approved  by  the  voters,  In  accord- 
ance with  the  plain  provisions  of  the  Ckxistl- 
tutlon. 

Nothing  embodied  in  Pol.  Ck>de  1895,  t  TIS* 
et  seq.,  will  authorize  the  levy  of  such  a  tax 
as  is  proposed  in  the  present  case,  nor  do  the 
decisions  of  this  court  in  the  cases  of  Mayor, 
etc.,  of  Rome  v.  McWlUlams,  67  Ga.  106» 
Fleishel  v.  Hightower,  62  Ga.  324,  and  May* 
or,  etc.,  of  Cartersville  v.  Baker,  73  Ga.  686, 
constitute  any  authority  therefor.  In  their 
petition,  which  was  imder  oath,  the  plaintiffs 
alleged  that  the  scheme  of  the  defendants 
was  to  establish  a  public  school.    The  an* 
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.flwer  ayerred  that  the  school  sought  to  be 
created  was  a  private  school.  This  question 
of  fact  was  determined  by  the  court  in  favor 
of  the  plaintiffs,  and,  that  being  so,  there  is 
nothing  in  any  of  the  cases  cited  that  would 
authorise  a  reversal  of  the  judgment  enjoin* 
tng  the  collection  of  the  tax.  In  the  Carters- 
Tille  Case  it  appeared  that  the  charter  of  the 
city  of  Gartersville  was  amended  in  1872,  so 
as  to  authorise  the  levy  of  taxes  to  aid  in 
building  up  of  schools  as  the  authorities 
might  think  proper.  The  Constitution  of 
1877  expressly  excepted  from  its  provisions 
all  local  school  systems  in  existence  at  the 
time  of  its  adoption.  By  that  Constitution 
the  right  of  the  city  of  Cartersville  to  aid 
schools  was  recognized  and  guarantied,  such 
right  having  been  granted  previously  to  its 
adoption*  Furthermore,  the  tax  in  that  case 
had  already  been  levied  and  collected.  The 
money  was  in  the  treasury,  and  the  purpose 
of  the  appropriation  was  to  erect  a  school 
building.  The  case  of  Rome  v.  McWiUiams, 
supra,  was  decided  by  a  divided  bench,  and 
hence  is  not  binding  as  authority  on  this 
court;  but,  even  if  that  were  not  the  case, 
the  purpose  of  the  tax  there  involved  was  to 
carry  out  the  objects  for  which  the  city  was 
incorporated—to  provide  offices  for  the  may- 
or and  councilmen,  to  build  fire-engine 
bouses,  and  to  construct  other  improvements 
of  a  similar  character.  The  case  of  Fleishel 
V.  Hightower,  supra,  involved  a  question  sim* 
liar  to  that  which  was  decided  in  Carters- 
ville V.  Baker,  and  for  like  reasons  is  to  be 
distinguished  from  the  case  at  bar.  Neither 
section  719  nor  section  720  of  the  Political 
Code  of  1895  authorizes  the  levy  of  any  such 
tax  as  the  one  attempted  in  this  case.  On 
the  other  hand,  it  would  seem  that  these  sec- 
tions contain  a  limitation  on  the  right  to  tax. 
But  even  if  it  could  be  held  that  they  confer 
any  such  power,  they  are  but  a  codification 
of  the  act  of  1874,  and,  so  far  as  they  con- 
travene the  constitutional  provision  to  which 
we  have  referred,  they  are,  of  course,  of  no 
effect  See,  in  this  connection,  Bowen  v. 
Greensboro,  79  Ga.  710,  4  S.  E.  159;  Mayor, 
etc.,  of  Madison  v.  Wade,  88  Ga.  699,  16  S. 
E.  21;  Howell  v.  Athens,  91  Ga.  139,  16  S. 
E.  966;  Mayor,  etc.,  of  Decatur  v.  Wilson, 
96  Ga.  251,  23  S.  B.  240;  Albany  Bottling 
Co.  V.  Watson,  108  Ga.  508,  30  S.  B.  270; 
City  Council  of  Dawson  v.  Dawson  Water- 
works Co.,  106  Ga.  696v  32  S.  E.  907. 

Judgment  affirmed.    All  the  Justices  con* 
cur. 


{119  Ga.  906) 

CHAHLESTON  &  W.  0.  RT.  00.  v.  FLEM- 
ING. 
(Supreme  Court  of  Georgia.    May  11,  1904.) 

BASXMKNTS— WATS  OF   NBCESSITT—ZNJUNCTXOH 
— PliBADING — NECESSABT    ALLEGATIONS- 
LAW  OF  THE  CASE. 

1.  This  court  reversed  the  granting  of  an  in- 
teriocutory  injunction  in  this  case.  45  8.  B. 
604,  118  Ga.  699.     It  was  there  held  that  the 


defendant  In  error  had  neither  a  ^rant  nor  pre- 
scriptive right  to  use  the  way  threatened  to 
be  obstructed.  That  decision  is  conclusive  as 
to  the  law  of  the  case  upon  these  matters. 

2.  Before  one  can  assert  a  way  of  necessity 
over  the  land  of  another,  every  essential  req- 
uisite to  such  a  right  must  affirmatively  appear. 
Not  only  the  necessity  of  ingress  to  and  egress 
from  his  own  land  mast  exist,  hot  it  must  fur- 
ther be  alleged  that  there  is  no  other  suitable 
outlet,  and  a  compliance  with  the  constitutional 

{>rovision  as  to  adequate  compensation  first  hav- 
ng  been  paid  or  tendered  to  the  owner  of  the 
land  sought  to  be  subjected  to  the  burden  of 
such  easement. 

$.  The  petition  falling  to  contain  these  neces- 
sary averments,  a  demurrer  specifically  mailing 
the  objections  should  have  been  sustained. 
O^llabos  by  the  Court) 

Error  from  Superior  Court,  Richmond 
Oonnty;  W.  T.  Gary,  Judge. 

Action  by  J.  L.  Fleming  to  enjoin  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany from  obstmcting  a  private  way.  From 
a  judgment  for  phiintiff,  defendant  brings  er- 
ror.   Reversed. 

W.  E.  Miller,  for  plaintiff  in  error.  Wm, 
H.  Fleming,  for  defendant  In  error. 

EVANS,  J.  1.  James  L.  Fleming  sought 
to  enjoin  the  Charleston  &  Western  Carolina 
Railway  Company  from  obstructing  a  certain 
private  way  traversing  its  tracks.  On  the 
hearing  of  the  interlocutory  injunction,  the 
court  granted  the  same,  and  the  railway  com- 
pany appealed  said  judgment  to  this  court 
A  full  synopsis  of  the  pleadings  and  the  evi- 
dence appears  in  the  reported  case.  118  Ga. 
699,  45  S.  E.  6e4.  It  was  there  decided  that 
the  plaintiff  did  not  have  a  grant  to  the 
private  way  described  in  his  petition;  neithw 
did  he  have  a  prescriptive  right  to  use  said 
private  way.  The  legal  principles  therehi  an- 
nounced must  necessarily  control  in  the  pres- 
ent case,  and  only  one  question  raised  by  the 
demurrer  is  left  for  determination,  and  that 
Is,  does  the  petition  allege  such  facts  as 
would  entitle  the  plaintiff  to  the  use  of  the 
private  way  as  one  of  necessity? 

2.  The  right  of  exclusive  possession  is  one 
of  the  attributes  of  title  to  realty.  This  ex- 
clusiveness  cannot  be  restricted  except  in 
those  instances  authorized  by  law.  One  ex-, 
caption  to  the  general  rule  of  exclusive  pos- 
session is  where  the  owner  of  land,  having 
no  means  of  Ingress  to  or  egress  from  his 
own  premises  except  by  going  over  the  land 
of  another,  will  be  permitted  to  cross  the 
abutting  land  of  a  third  person  under  cer- 
tain circumstances.  To  acquire  such  a  right, 
the  necessity  must  be  shown  not  only  to  cross 
the  land  of  the  adjoining  proprietor,  but  also 
that  the  selected  place  of  crossing  is  the  most 
suitable  and  accessible  means  of  outlet,  de- 
termined relatively  to  the  servient  as  well  as 
the  dominant  tenement  The  owner  of  the 
servient  tenement  may  assign  a  way  rea- 
sonably convenient  to  both  parties;  and,  if 
he  fails  to  do  so,  the  person  entitled  to  the 
way  may  select  It  The  adjacent  proprietor 
may  not  be  responsible  for  the  isolation  and 
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Inconyenience  reeulting  from  ownership  of 
land  off  a  thoroughfare.  Therefore  the  con- 
venience of  the  owner  of  the  abutting  land 
should  at  least  he  equal,  if  not  superior,  to 
the  conyenience  of  his  landlocked  neighbor; 
and  as  one  of  the  precedent  conditions  to  a 
way  of  necessity  at  a  particular  place  it 
should  appear  that  the  abutting  landowner 
would  at  least  suffer  no  more  injury  from  its 
location  at  the  designated  place  than  at  some 
other  place.  The  assertion  of  the  right  of 
way  from  necessity  is  near  akin  to  the  as- 
sertion of  the  right  of  eminent  domain.  The 
O<instltution  of  this  state  expressly  recognizes 
tlje  right  of  way  from  necessity,  but  with  the 
limitation  that  adequate  compensation  shall 
first  be  made.  If  the  parties  cannot  agree 
either  as  to  the  location  or  compensation, 
resort  may  be  had  to  condemnation  proceed- 
ings. Surely,  no  man  has  a  right  to  lmi>ose 
a  servitude  upon  bis  neighbor's  land  without 
lust  compensation. 

3.  In  the  case  before  us  the  defendant  in 
error  seeks  to  retnln  a  private  way  over  the 
land  of  the  plaintiff  in  error.  He  has  neither 
grant  nor  prescription  to  the  particular  cross- 
ing, but  seeks  to  enjoin  the  railway  company 
from  closing  up  its  own  property  because  he 
would  be  hemmed  In  and  cut  off  from  any 
highway.  He  does  not  allege,  however,  that 
this  is  the  most  suitable  way  of  ingress  and 
egress,  having  due  regard  to  the  rights  of  the 
railway  company.  Neither  does  he  allege  a 
tender  of  adequate  compensation  or  any  at- 
tempt to  condemn  the 'land  to  this  servitude. 
The  petition  lacking  these  essential  allega- 
tions, the  demurrer  should  have  been  sus- 
tained. 

Accordingly,  the  Judgment  of  the  court 
overruling  the  demurrer  Is  reversed.  All  the 
Justices  concurring,  except  LAMAR,  J.,  dis- 
qualified. 


r      a20Ga.  4S) 

SOUTHERN  RY.  CO.  t.  EMPIRE  PRINT- 
ING ft  BOX  GO. 

(Supreme  Court  of  Georgia.    May  12,  1904.) 

DISMISSAL     OF     ACTION— BBINSTATKlfENT—DIS- 
CBBTION  OF  COUBT. 

1.  Applications  to  reinstate  cases  that  have 
been  dismissed  on  motion  of  the  opposite  party 
are,  even  when  made  in  doe  time,  addressed  to 
the  sound  discretion  of  the  court. 

2.  Whether  the  case  be  considered  upon  the 
evidence  admitted,  or  in  the  light  of  that  evi- 
dence and  the  evidence  rejected,  no  reason  ap- 
pears for  reversing  the  judgment  refusing  to 
reinstate. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty: J.  H.  iTumpkin,  Judge. 

Action  by  the  Empire  Printing  ft  Box- 
Company  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

5  1.  See  Dismissal  and  Nonsuit,  toI.  17,  Cent.  Die. 
11  183,  m.  * 


P.  H.  Brewster,  Jr.,  tor  plaintiff  In  error. 
J.  E.  ft  L.  F.  McCleUand,  for  defendant  In 
error. 

COBB,  J.  The  Empire  Printing  ft  Box 
Company  sued  the  Southern  Railway  Com- 
pany In  a  justice's  court  The  railway  com- 
pany entered  an  appeal  to  the  superior  court. 
When  the  case  was  called  In  that  court 
the  appeal  was  dismissed,  on  motion  of  the 
plaintiff's  counsel,  upon  the  ground  that  it 
did  not  affirmatively  appear  from  the  record 
that  the  appeal  was  entered  within  four  days 
from  the  rendition  of  the  judgment;  the  or- 
der of  dismissal  reciting  that  the  bond  given 
by  the  appellant  was  dated  September  24, 
1902,  when  the  appeal  appeared  to  have  been 
entered  on  September  4tb,  and  the  record 
did  not  disclose  the  date  of  the  judgment 
appealed  from.  During  the  term  the  rail- 
way company  filed  a  motion  to  reinstate  the 
case.  At  the  hearing  of  this  motion  the  rail- 
way company,  besides  introducing  evidence 
tending  to  show  that  It  had  a  meritorious 
defense,  introduced  a  certified  copy  of  the 
judgment  in  the  justice's  court,  from  which 
it  appeared  that  the  judgment  was  rendered 
on  August  80,  1902k  and  there  was  an  entry 
upon  the  justice's  docket  of  "appealed  to  su- 
perior court  and  costs  paid  this  September 
4,  1902."  The  justice  further  certified  that 
the  appeal  was  entered  within  four  days  aft- 
er the  judgment,  Sunday  being  excluded. 
The  appeal  bond  was  also  Introduced  in  evi- 
dence, dated  September  24,  1902.  On  the 
back  of  this  paper  appeared  the  words:  *'Ap- 
peal  filed  September  4  1002.  Edgar  H.  Orr, 
J.  P.  All  costs  accrued  paid.  September 
4,  1902.  Edgar  H.  Orr,  J.  P."  At  the  bot- 
tom of  the  paper  was  an  entry  of  filing  in 
the  superior  court,  showing  that  It  was 
filed  on  September  5,  1902.  No  other  evi- 
dence being  introduced,  the  court  granted  an 
order  refusing  to  reinstate  the  case.  The 
railway  company  assigns  error  upon  this 
judgment,  and  upon  the  refusal  of  the  court 
to  admit  in  evidence  an  affidavit  of  counsel 
for  the  railway  company  to  the  effect  that 
the  bond  was,  as  a  matter  of  fact,  dated 
September  4, 1902;  that  the  date  "24"  was  a 
clerical  error;  and  that  he  filed  the  bond  on 
the  4th  day  of  September.  In  a  note  In  the 
bill  of  exceptions,  the  judge  certifies  that 
this  affidavit  was  not  offered  until  the  evi- 
dence had  closed  and  the  court  was  an- 
nouncing its  judgment,  and,  further,  that  no 
reason  was  given  why  evidence  of  the  facts 
stated  in  the  affidavit  was  not  offered  when 
the  motion  to  dismiss  was  made. 

It  is  clear  from  the  facts  recited  that  the 
appeal  was  properly  dismissed.  The  record 
did  not  disclose  the  date  of  the  judgment,  nor 
did  it  appear  that  the  appeal  was  enter^ 
within  four  days  from  the  time  the  judg- 
ment was  rendered.  The  recital  In  the  ap- 
peal bond  that  it  was  tendered  within  the 
time  prescribed  by  law  for  entering  an  ap- 
peal did  not  prevent  the  dismissal.    Husss 
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▼.  Glai^  102  Ga.  579,  27  S.  B.  677.  See» 
also*  Morrell  y.  Morrison,  90  Oa.  817,  26  8.  B. 
fOO.  Even  if  it  bad  appeared  that  Beptem- 
l»er  4tb  was  within  four  daya  after  the  ren- 
dition of  the  Judgment  the  bond  porportad 
to  have  been  executed  on  September  24tht 
and  an  appeal  not  made  in  forma  pauperis 
is  not  complete  nntll  a  proper  bond  is  filed. 

The  entry  of  filing  by  the  clerk  of  the  sn- 
perior  conrt  showed  prima  facie  that  the 
bond  was  executed  either  on  or  prior  to  ttie 
date  of  filing*  Chappie  y«  Tucker,  110  Ga. 
468»  85  S.  B.  648.  But  It  did  not  show  that 
the  appeal  was  entered  within  four  days 
from  the  date  of  the  judgment,  because,  when 
the  motion  to  dismiss  was  made,  there  was 
nothing  to  show  when  the  judgment  was  ren- 
dered. The  motion  to  reinstate  was  address- 
ed to  the  discretion  of  the  court  Harrison 
T.  Tate,  100  Ga.  817,  27  S.  B.  179;  Bird  t. 
Burgsteiner,  118  Ga.  1012,  39  S.  B.  425.  It 
was  discretionary  with  the  judge  whether  he 
would  receive  the  affidavit  of  defendant's 
counsel  at  the  time  the  same  was  offered,  and 
whether,  if  received,  he  would  regard  the 
laches  of  counsel,  in  failing  to  offer  the  evi- 
dence when  the  motion  to  dismiss  was  made, 
a  sufficient  reason  for  refusing  to  reinstate. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(120  Oa.  148) 


BROWN  V.  8TATB. 


(Supreme  Court  of  Georgia.    May  10,  1904.) 

CBIMINAL     LAW  —  CONTINUANCE  —  OBOUNUS  — 
DISCRETION   OF  TBIAI.  COUBT. 

1.  While  motions  for  continuance  and  post- 
ponement are  addressed  to  the  sound  discretion 
of  the  trial  court,  that  discretion  should  be  exer- 
cised in  a  resfionable  manner.  Where,  on  the 
trial  of  a  criminal  case,  it  appeared  that  the 
accused  had  been  arrested  in  another  county, 
brought  to  the  county  where  the  accusation  was 
sued  out  against  him,  and  there  lodged  in  Jail 
on  the  night  before  his  case  was  called  for  trial ; 
that,  on  account  of  his  inability  to  employ  an 
attorney,  counsel  was  appointed  to  defend  him 
at  the  time  when  the  case  was  so  called;  that 
the  wihiesses  desired  by  him  lived  in  another 
county,  and  no  opportunity  bad  been  afforded 
him  to  have  them  subpoenaed ;  that  the  law  xm- 
der  which  he  was  accused  was  of  recent  enact- 
ment :  and  that  the  attorney  appointed  to  repre- 
sent the  accused  had  had  neither  the  time  nor 
the  opportunity  to  prepare  for  his  defense  or 
familiarize  himself  with  the  statute — a  motion 
to  postpone  the  hearing  of  the  case  for  one  day 
should  have  been  granted. 

(Syllahos  by  the  Court.) 

Brror  from  Oity  Court  of  Douglas;  Levi 
Osteon,  Judga 

"8.  L.  Brown  was  convicted  of  cheating  and 
swindling,  and  brings  error.    Reversed. 

T.aw8on  Keeley,  C.  A.  Ward,  and  W.  P. 
Ward,  for  plalAtiff  in  error.  M.  D.  Dicker- 
son,  Sol.,  for  the  State. 

CANDLER,  J.  The  accused  was  tried  un- 
der as  indictment  for  cheating  and  swln- 
dlihg,  and  was  convicted.  His  motion  for  a 
new  trial  was  overruled,  and  he  excepted.   In 


the  view  that  we  take  of  the  case,  there  is 
but  one  question  made  by  the  record  which 
need  be  dlscuased  here.  From  the  motion 
for  a  new  trial,  it  appears  that  the  accused 
was  arrested  In  Pierce  county  and  brought  to 
Coffee  county,  where  he  was  confined  in  jail. 
He  arrived  in  Ooffee  oooniy  at  night,  and  on 
the  following  morning  was  brought  into 
court  for  trial.  He  was  unable,  from  pov- 
erty, to  employ  counsel,  and  the  judge  ap- 
pointed an  attorney  of  the  Douglas  bar  to 
represent  him.  The  attorney,  after  a  consul- 
tation with  the  accused  of  not  more  than  five 
minutes,  reported  to  the  court  and  stated  in 
bis  place  that  the  accused  was  not  ready  to 
go  to  trial;  that  counsel  had  had  no  oppor- 
tonlty  to  have  witnesses  subpcenaed,  nor  to 
examine  the  law  under  which  the  accusation 
was  brought  against  the  prisoner;  and  that 
no  preparation  whatever  had  been  made  for 
the  defense.  He  further  stated  that  if  the 
court  would  pass  the  case  until  the  following 
morning,  in  order  that  he  might  send  for  wit- 
nesses and  prepare  the  defense,  the  accused 
would  consent  to  go  to  trial  before  the  court 
without  a  Jury.  The  court  then  examined 
the  accused  under  oath,  and  it  is  recited  in 
the  order  passed  on  the  motion  "that  the  de- 
fendant stated  under  oath  that  he  desired 
that  the  case  be  not  tried  then,  but  that  it  be 
continued,  because  he  had  witnesses  absent; 
that  said  witnesses  were  nonresidents  of  the 
county  of  Coffee.  Said  defendant  further 
stated  what  he  expected  to  prove  by  the  ab- 
sent witnesses,  if  he  could  obtain  them, 
which  facts  appeared  to  the  court  to  be  of 
no  value  in  establishing  the  defense  of  the 
defendant"  The  motion  to  postpone  the 
case  until  the  following  day  was  therefore 
denied  and  the  accused  was  placed  on  trial, 
Wfth  the  result  already  stated. 

In  passing-  upon  motions  to  continue  or 
postpone,  the  trial  Judge  is  necessarily  vested 
with  a  large  discretion,  but  a  careful  review 
of  the  facts  of  this  case  convinces  us  tliat 
the  failure  to  at  least  postpone  for  one  day 
was  error.  The  particular  acts  of  cheating 
and  Swindling  with  which  the  accused  was 
charged  have  only  very  recently  been  made 
penal  by  the  General  Assembly;  the  act  hav- 
ing been  approved  August  15,  1903  (Acts 
1908,  p.  90).  Neither  the  bar  nor  the  courts 
have  as  yet  had  an  opportunity  to  become 
familiar  with  its  provisions  in  actual  prac- 
tice. No  opportunity  was  given  the  accused 
to  subpoena  his  witnesses,  or  to  confer  with 
his  counsel  sufficiently  t5  acquaint  him  with 
the  real  character  of  any  defense  tliat  he 
might  have  been  able  to  make;  and,  in  the 
nature  of  things,  an  attorney  cannot  be  ex- 
pected to  do  justice  either  to  himself  or  his 
client  when  he  is  forced  to  trial  in  a  case  of 
which  he  probably  never  heard  more  than  five 
minutfBS  before,  when  the  law  under  which 
his  client  is  accused  is  one  of  recent  enact- 
ment, with  which  he  is  unfamiliar,  and  when 
he  has  had  no  opportunity  to  talk  with  the 
witnesses  he  might  introduce^  and  acquaint 
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himself  with  the  details  of  the  case.  The 
Constitatlon  of  this  state  provides  that  every 
person  accused  of  crime  shall  have  the  priv- 
ilege and  benefit  of  counsel,  and  shall  have 
compulsory  process  to  compel  the  attendance 
of  his  own  witnesses;  but  it  is  useless  to 
appoint  counsel  to  represent  one  so  accused 
unless  the  attorney  so  appointed  is  given  at 
least  a  reasonable  opportunity  to  prepare 
the  case  entrusted  to  him.  This  case  is  es- 
sentially different  from  the  case  of  Hardy  v. 
State,  117  Ga.  40,  43  S.  B.  718,  and  what  we 
now  hold  is  in  no  sense  in  conflict  with  what 
is  there  laid  down.  In  the  Hardy  Case  it 
appeared  that,  when  the  motion  to  continue 
was  made,  "the  court  announced  to  counsel 
that  he  would  be  fmmished  with  bailiffs  to 
get  all  witnesses  whose  names  and  addresses 
were  known,  and  bring  them  into  court,  be- 
fore the  case  would  go  on;  that,  as  to  one 
of  the  witnesses,  his  presence  was  waived; 
and  that,  as  to  the  other  witness,  the  witness 
was  brought  into  court  before  the  case  was 
Anally  forced  to  a  hearing."  A  very  differ- 
ent state  of  facts  is  disclosed  by  the  present 
record.  While,  as  has  been  repeatedly  ruled 
by  this  court,  trial  judges  are  invested  with 
a  broad  discretion  in  the  matter  of  continu- 
ances, that  discretion  is  not  arbitrary,  but 
must  be  exercised  In  a  reasonable  manner. 
In  this  case  we  are  of  the  opinion  that  the 
accused  has  not  had  the  opportunities  allowed 
by  law  for  his  defense,  and  for  that  reason 
the  case  is  remanded  for  another  hearing. 

Judgment  reversed.    All  the  Justices  coo- 
cur. 


(UO  Oflu  ITS) 

McSEIN  V.  STATE. 
(Supreme  Ck>are  of  Georgia.    May  10,  1904.) 

BIOAirr— BVIDENCB    OF    PBIOB    MABBIAOB— AD- 
MISSIONS OF  ACCUSED— SUFFICIXNOT  OF 
EVIDENCE— NEW  TBIAL. 

1.  On  a  trial  for  binimy  the  fact  of  the  first 
marriage  may  be  established  by  the  admissions 
of  the  defendant 

2.  In  view  of  the  law  applicable  to  the  case, 
the  verdict  was  demanded  oy  the  evidence ;  the 
jury  having  evidently  disregarded  the  state- 
ment of  the  defendant. 

3.  There  was  no  charse  or  ruling  of  the  court 
requiring  the  grant  of  a  new  trial,  and  the 
jnogment  is  affirmed. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Oourt  Chatham  Coun- 
ty; P.  E.  Seabrook,  Judge. 

T.  O.  McSein  was  convicted  of  bigamy,  and 
brings  error.    Afilrmed. 

W.  F.  Slater  and  Wm.  D.  Morgan,  for  plain- 
tiff in  error.  W.  W.  Osborne,  SoL  Gen.,  for 
the  State. 

LAMAR,  J.  The  defendant  was  tried  for 
bigamy.  The  second  marriage  was  proved 
by  the  testimony  of  eyewitnesses,  and  the 
first  by  the  oral  and  written  admissions  of 
the  defendant    While  there  is  some  conflict 

t  L  See  Bigamy,  toL  6,  Cent  Dig.  I  tL 


on  the  subject,  the  great  weight  of  authority 
is  In  favor  of  the  proposition  that  the  de^ 
fondant's  uncorroborated  admissions  are  suf- 
ficient to  establish  the  first  marriage  (Miles 
V.  United  States,  103  U.  &  904,  26  L.  Ed.  481); 
and  such  is  the  rule  heretofore  recognized 
in  this  state  (Cook  v.  State,  Jl  Ga.  54,  56 
AuL  Dec  410;  Arnold  v.  State,  58  Ga.  574). 
It  is  evident  that  the  jury  believed  the  ad- 
missions, and  disbelieved  the  statement  The 
evidence  for  the  stats  demanded  the  verdict 
There  is  no  proper  assignment  of  any  error 
In  admitting  testimony,  nor  was  there  any 
error  in  the  charge  as  to  confessions  and  ad- 
missions requiring  a  new  trial;  and  the  judg- 
ment is  afllrmed.    All  the  Justices  concurring. 


(U0Oft.m) 
CULPEPPER  V.  STATE. 
(Supreme  Ck)urt  of  Georgia.    May  10,  1904.) 

CBIMINAL  LAW— SUFFICIENCY  OF  EVIDENCE. 

1.  No  error  of  law  was  committed,  and  the 
evidence  warranted  the  verdict 
(Syllabas  by  the  Court) 

Error  from  Superior  Court;  Worth  County; 
W.  N.  Spence,  Judge. 

Charlie  Culpepper  was  convicted  of  crime, 
and  brings  error.    Affirmed. 


Park  Sc  Payton,  for  plaintiff  in  error. 
B.  Wooten,  Sol.  Gen.,  for  the  State. 


W. 


COBB,   J.     Judgment   affirmed.     All   the 
Justices  concurring. 


(US  Ga.  970) 
TOLBIRT  V.  STATa 
(Supreme  Court  of  Georgia.    May  11, 1904.) 

HOiaomC  •—  VOLUNTABT    HANSLAUOHTBlfr— Ill« 
STBUCnONS^BVinENCE. 

l.The  theory  of  the  state  was  that  the  ac- 
cused was  guilty  of  murder.  His  defense  was 
that  the  homicide  was  justifiable.  After  a  close 
study  of  the  evidence,  we  find  nothing  tending 
to  snow,  or  from  which  the  jury  could  legit- 
imately infer,  that  the  homicide  was  voluntary 
manslaughter.  The  record  shows  that  the  ac- 
cused either  was  guilty  of  murder  or  else  was 
justifiable.  It  was  therefore  error  to  give  in 
diarge  the  law  relating  to  voluntary  man- 
slau^ter,  and  a  verdict  finding  the  accused 
guil^  of  that  offense  was  without  evidence  to 
support  it,  and  a  new  trial  should  have  been 
granted  upon  these  grounda 

2.  Other  than  as  above  noted,  there  was  no 
material  error  in  any  of  the  ruIingB  of  which 
complaint  was  made. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Haralson  Coim- 
ty;  A.  L.  Bartlett,  Judge. 

A.  G.  Tolbirt  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

J.  M.  &  H.  J.  McBrlde,  S.  L.  Oaven,  and 
W.  R.  Hutcheson,  for  plaintiff  in  error.  W. 
K.  Fielder,  Sol.  Gen.,  for  the  State. 

SIMMONS,  CL  J.  Judgment  reversed.  All 
the  Justices  concurring,  except  EVANS,  J,t 
who  did  not  presidAi 
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(lao  Ga.  m) 

0WBN8  T.  8TATB. 
(8iipx«me  Court  of  Georgia.    May  11*  1904.) 

CBnaRAX.  lAW— SECOND  BTATEMKNT  BT  AGCU8- 
■O— MOnON   FOB   ZVSW  TBIAI/--OBOUZVD8— NB- 

cEssrrr  of  specific  assignments  of  bbbob 

— ABGUMENT   OF   COUNSEL  —  SUFTICIENCT   OF 
EVIDENCE. 

1.  Whether  a  prisoner  shall  be  allowed  to 
make  a  second  statement  rests  in  the  discretion 
of  the  trial  Judge. 

2.  Grounds  of  a  motion  for  a  new  trial,  which 
allege  generally  that  extracts  from  a  charge  are 
erroneous,  will  be  considered  merely  as  alleg- 
ing that  the  extracts  do  not « set  forth  sound 
propositions  of  law,  and,  if  they  do,  no  in- 
quiry will  be  made  as  to  whether  they  are  ad- 
justed to  the  facts  of  the  case,  in  the  absence 
of  a  specific  assignment  of  error  setting  forth 
that  they  are  not. 

3.  While  counsel  should  not  be  permitted  in 
argument  to  state  facts  which  are  not  in  evi- 
dence, it  is  permissible  to  draw  deductions  from 
the  evidence,  and  the  fact  that  the  deductions 
may  be  illogical,  unreasonable,  or  even  absurd, 
is  matter  for  reply  by  adverse  counsel,  and  not 
for  rebuke  by  the  court 

4.  The  evidence  authorized  the  verdict,  and  no 
sufficient  reason  has  been  shown  for  reversing 
the  judgment. 

iSyllabuB  by  the  Ck>nrt) 

Error  from  Superior  Court,  Stewart  Ck>iin- 
ty;  W.  B.  Butt,  Judge. 

Reece  Owens  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

G.  Y.  Harrell  and  B.  F.  Harrell,  for  plaln- 
tur  in  error.  John  G.  Hart,  Atty.  Gen.,  and 
F.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

COBB,  J.  Reece  Owens  was  convicted  of 
the  murder  of  his  father,  and  complains  that 
the  judge  refused  to  grant  him  a  new  trial. 
Besides  the  general  grounds,  the  motion  con- 
tains eight  special  grounds.  The  rulings  in 
the  first  three  headnotes  dispose  of  the  points 
raised  in  six  of  these  grounds.  In  another 
ground  comj^laint  is  made  that  the  court 
erred  in  admitting  evidence  which  was  irrel- 
evant The  evidence  was  clearly  relevant, 
and  whether  what  the  witness  said  was  so 
unreasonable  that  it  ought  not  to  have  been 
believed  was  a  question  for  the  jury.  An- 
other ground  complains  that  while  a  witness 
was  upon  the  stand  testifying  as  to  the  repu- 
tation of  the  deceased  for  peace  or  violence, 
tiavlng  said  that  the  worst  thing  the  wit- 
ness knew  about  the  deceased  was  that  he 
"could  never  be  seen  without  that  old  Win- 
chester rifle,"  the  judge  remarked,  "That 
don't  amount  to  anything;  that  is  one  of 
the  constitutional  rights  of  the  state  and 
of  the  United  States— to  bear  arms."  The 
assignment  of  error  upon  this  language  is 
that  it  was  an  expression  of  an  opinion  by 
the  court  as  to  the  weight  to  be  given  the 
evidence.  One's  character  for  peace  or  vio- 
lence is  established  by  general  reputation, 
and  a  witness  will  not  be  permitted  on  direct 
examination  to  go  further  than  state  what 
was  the  general  reputation  of  the  person  in 
question  for  peace  or  violence.    The  person 

9  L  See  Criminal  Law,  voL  14,  Cent  Dig.  i  1618^ 
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calling  such  witness  will  not  be  permitted  to 
inquire  into  specific  acts  of  violence  or  par- 
ticular habits  which  might  throw  light  upon 
tliis  questloa  On  cross-examination,  how- 
ever, the  witness  may  t>e  sifted,  and  inquiry 
may  be  made  into  the  conduct  of  the  person 
on  different  occasions,  or  as  to  his  different 
liabits.  It  does  not  appear  from  the  motion 
for  a  new  trial  that  the  answer  of  the  witness 
I  in  the  present  •case  was  on  cross-examination. 
If  it  was  not,  the  evidence  should  hi^ve  been 
excluded,  and  the  remark  of  the  court  may 
be  treated  as  an  effectual,  though  irregular, 
way  of  withdrawing  from  the  consideration 
of  the  jury  evidence  which  was  not  properly 
before  them.  The  evidence  authorized  the 
verdict,  and  we  see  no  reason  for  reversing 
the  judgment  refusing  to  grant  a  new  trial. 

Judgment  aflkmed.  All  the  Justices  con- 
curring. 

OaO  Ga.  194) 
LEE  V.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

SWINDLING— SUFFICIENCY  OF  EVIDENCE. 

1.  The  accused  beins  charged  with  the  offense 
of  cheating  and  swindling,  in  that  he  procured 
credit  by  making  false  representations  as  to  his 
ownership  of  certain  property,  and  the  evidence 
relied  on  by  the  state  not  showing  that  the  rep- 
resentations made  by  the  accused  were  in  point 
of  fact  untrue,  his  conviction  was  unwarranted, 
and  should  have  been  set  aside. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Washington;  W. . 
H.  Toombs,  Judge. 

Frank  Lee  was  convicted  of  cheating,  and 
brings  error.    Reversed. 


W.  A.  Slaton,  for  plaintiff  in  error. 
Norman,  Sol.,  for  the  State. 


a.  o. 


EVANS,  J.  The  accused  was  charged  with 
the  offense  of  cheating  and  swindling,  and 
was  tried  by  the  judge  without  a  jury.  The 
false  representation  alleged  in  the  accusation 
was  that  the  accused  was  the  owner  of  two 
cows,  therein  described;  and  it  was  charged 
that,  upon  his  assertion  of  ownership  of  the 
cattle,  be  obtained  from  "J.  L.  Hill  a  credit 
in  one  brown  mare,  of  the  value  of  one  hun- 
dred and  ten  dollars,  to  the  Injury  and  dam- 
age of  said  J.  L.  Hill."  The  only  testimony 
on  the  subject  of  ownership  of  the  cattle 
was  that  of  the  prosecutor,  who  testified: 
"About  February  28,  1003,  I  sold  [the  accus- 
ed] a  horse.  He  represented  to  me  that  he 
was  tiie  owner  of  the  stock  described  in  this 
mortgage— two  cows.  I  afterwards  found 
out  that  he  did  not  own  them.  I  got  the 
horse  back.  *  *  *  I  didn't  know  until 
just  before  I  got  the  horse  back  that  Frank 
Lee  didn't  own  this  stock.  Mr.  Bay  went 
out  for  me  to  look  after  my  securities,  and 
told  me  he  didn't  have  this  stock,  and  the 
boy  told  me  he  didn't  have  it"  From  this 
testimony  it  is  apparent  that  the  prosecutor 
had  no  personal  knowledge  as  to  the  owner- 
ship of  the  cattle,  and  based  his  assertion 
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that  be  foimd  out  that  the  accused  was  not 
the  owner  of  the  cows  upon  what  Ray  told 
hlm»  and  the  atatement  of  the  accused  that 
he  did  not  hare  the' stock.  It  does  not  ap- 
pear when  this  statement  was  made,  nor 
whether  the  accused  referred  to  his  posses- 
sion at  the  time  of  making  the  statement  or 
at  the  time  he  got  the  credit  His  hare 
statement  that  he  "didn't  hare"  the  stock 
conld  not  properly  be  treated  as  a  confession 
that  he  did  not  own  the  property  at  the  time 
he  got  the  credit.  It  was  Incumbent  on  the 
etate  to  show  this  fact  beyond  a  reasonable 
doubt  Other  than  the  testimony  above  quot- 
ed, there  was  no  erldence  relating  to  the 
ownership  of  the  cattle  by  the  defendant  at 
the  time  he  secured  the  credit  or  at  any  oth- 
er time.  In  view  of  the  failure  on  the  part 
of  the  state  to  prove  that  the  representations 
as  to  ownership  made  by  the  accused  were 
false,  his  conviction  was  unauthorized  by 
the  evidence. 

Judgment  reversed.  All  the  Justices  con- 
curring. • 

nao  Ga.  228) 

PRBT  et  al.  v.  OBMLBR. 
iSupreme  Court  of  Georgia.    May  12,  1904.) 

rif  JUNCTION  —  FBTmON    —    STTFTICIENCT— AS- 
SIONICSNTS   OF   KRBOB— INDEFINITENES8. 

1.  The  petition  was  not  subject  to  any  of  the 
objections  raised  In  the  demurrer  which  were 
insisted  on  In  this  court. 

2.  An  assignment  of  error  that  an  act  of  the 
General  Assembly  "is  too  vague  and  indefinite 
to  be  enforced,  and  also  is  contrary  to  natural 
faw,  and  violative  of  natural  rights  to  fish  In 
the  sea,  and  arms  thereof,"  is  itself  too  vague 
and  indefinite  to  raise  any  question  for  deci- 
sion. 

3.  The  charge  was  full  and  fair.  The  eztraets 
therefrom  upon  which  error  was  assigned,  even 
if  erroneous  at  all,  were  not  so  for  any  reason 
assigned.  The  requests  to  charge  were,  so  far 
as  legal  and  pertinent,  covered  by  the  general 
charge.  The  evidence  authorised  the  verdict* 
and  no  reason  has  been  shown  for  reversing  the 
judgment 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Pope  Barrow,  Judge. 

Action  by  Augustus  Oemler  against  Eman- 
uel Prey  and  others.  Judgment  for  plaintUT, 
and  defendants  bring  error.    Affirmed. 

Geo.  W.  Beckett  and  N.  J.  Norman,  for 
plalntifFs  in  emnr.  Osborne  &  Lawrence,  for 
defendant  in  error. 


COBB,  J.  This  was  an  action  by  Oemler 
to  restrain  Prey  and  others  from  committing 
a  trespas&  The  defendants  filed  a  demurrer, 
which  was  overruled,  and  at  the  final  heap- 
ing the  jury  found  that  the  plaintifT  was 
entitled  to  a  permanent  injunction.  The  de- 
fendants bring  their  case  here;  assigning  er- 
ror  upon  the  judgment  overruling  the  de- 
murrer, and  upon  the  refusal  of  the  judge 
to  grant  them  a  new  trial. 

1.  The  original  demurrer  contained  eight 
grounds.    The  bill  of  exceptions  pendents 


lite  mentions  only  six  of  these  grouMs,  and 
counsel  for  the  plalntllCs  in  error,  in  their 
brief,  Insist  upon  only  five  of  the  grounds. 
The  grounds  thus  insisted  upon  simply  raise 
the  question  as  to  whether  the  allegations 
of  the  petition  were  of  such  a  nature  as  to 
show  that  the  plalntlfr  had  such  an  interest 
in  the  land  upon  which  the  trespass  was  al- 
leged to  have  been  committed  as  to  author- 
ize him  to  bring  an  action  to  restrain  a  tres- 
pass about  to  be  committed  thereon.  In  oth- 
er words,  the  contention  of  the  defendants, 
so  far  as  these  grounds  of  the  demurrer  are 
concerned,  is  that  the  acts  which  it  is  claim- 
ed would  be  acts  of  trespass  upon  private 
property  of  the  plaintiff  were  simply  acts 
which  they  had,  a  right  to  do  as  members 
of  the  public;  the  locus  in  quo  not  being 
the  private  property  of  the  plaintiff,  but  be- 
ing a  public  water,  in  which  the  defendants 
had  a  public  right  of  fishery.  We  do  not 
think  the  demurrer  was  well  taken.  The 
plaintiff  alleged  that  George  Parsons  was  the 
owner  of  Warsaw  Island;  that  this  Island 
embraced  Rhodes  or  Sandy  Bottom  creek, 
which  was  not  a  navigable  stream;  and  that 
the  defendants  had  combined  to  take  oys- 
ters from  such  stream  without  warrant  or 
authority  tnmi  the  plaintiff,  who  held  the 
right  to  take  oysters  in  such  stream  under 
a  lease  from  Parsons,  the  owner.  It  will 
thus  be  seen  that  the  petition  alleges  that 
the  trespass  was  about  to  be  committed  in 
a  stream  which  was  not  navigable,  and  un- 
der the  law  the  owner  of  the  adjacent  land 
was  the  owner  of  the  land  under  the  stream; 
and  If  the  allegations  of  the  petition  that 
Parsons  was  the  owner  of  the  adjacent  land 
on  both  sides  of  the  stream,  and  Oemler  was 
the  lessee  under  him  for  a  term  of  years, 
were  true,  then  Oemler  had  certainly  a  right 
to  apply  to  a  court  of  equity  to  restrain  a 
trespass,  as  the  owner  of  the  land  covered 
by  the  stream,  and  would  be  entitled  to  an 
injunction.  If  the  other  allegations  of  the 
petition  were  sufficient  to  authorise  this 
character  of  relief.  The  other  objections 
raised  by  the  demurrer  are  not  insisted  on, 
and  we  have  little  difficulty  in  holding  that 
the  petition  was  not  subject  to  the  objec- 
tions which  are  Insisted  on. 

2.  The  court,  in  charging  the  jury,  followed 
the  provisions  of  the  act  of  1902  (Acts  1902, 
p.  108)  as  to  what  was  a  navigable  stream, 
and  the  assignment  of  error  upon  these  char- 
ges is  that  the  act  "is  too  vague  and  indefi- 
nite to  be  enforced,  and  also  is  contrary  to 
natural  law,  and  violative  of  natural  rights 
to  fish  in  the  sea,  and  arms  thereof."  This 
assignment  of  error  is  too  vague  and  indefi; 
nlte  to  raise  any  questioh  for  decision.  One 
ground  alleges  that  the  verdict  and  decree 
*1s  violative  of  the  vested  constitutional 
rights  of  the  defendants"  to  the  use  and  en- 
joyment of  the  property  in  dispute  under 
leases  from  the  state.  This  assignment  of 
error  is  also  too  general  to  raise  any  ques- 
tion.   Even  If  the  other  grounds  of  the  mo- 


Ga.) 


MoDONALD  v.  SAVANNAH  ELECTBIC  CO. 


647 


tlon  which  seek  to  raise  constitutlonai  ques* 
tlons  are  sufficient  for  tliis  purpose,  they 
are  not  Insisted  on  in  the  brief  of  counsel, 
and  will  be  treated  as  baTing  been  aban- 
doned. We  do  not  intend  anything'  now  said 
to  be  construed  as  holding  that  the  act  of 
1902  is  constitutional,  or  that  it  Is  unconsti- 
tutional, for  any  reason.  We  simply  decline 
to  pass  on  any  constitutional  question  on 
the  present  record. 

3.  The  motion  for  a  new  trial  and  its 
amendments  contain  numerous  grounds,  but, 
after  a  careful  examination  of  the  entire 
record,  we  have  reached  the  conclusion  that 
there  was  no  error  of  law  which  required 
the  granting  of  a  new  trial.  The  charge 
of  the  Judge  submitted  the  issues  to  the  jury 
clearly,  fully,  and  fairly,  and  no  portions  of 
the  charge  upon  which  error  was  assigned 
appear  to  be  erroneous  at  all,  and  certainly 
they  are  not  for  any  reason  which  was  as- 
signed in  the  motion.  The  requests  to 
charge  were,  so  far  as  legal  and  pertinent, 
covered  by  the  general  charge.  The  evi- 
dence was  conflicting  on  some  of  the  vital 
issues,  but  there  was  evidence  authorizing 
thQ  verdict,  and  the  judgment  refusing  a 
new  trial  will  not  be  disturbed. 

Judgment  afftrmed.  All  the  Justices  con- 
eurring. 


(1»  Ga.  i4S) 


WHITE  V.  STATE. 


(Supreme  Oourt  of  Georgia.    May  10,  1904.) 

LABCENT  —  SUFVICI^NCY    07    EVIDENCE— PBOOV 
OF  VALUE— NEW  TBIAL. 

l.The  accoaed  having  been  charged  with  the 
larceny  of  two  articles,  and  the  evidence  being 
tnsnfficient  to  make  out  the  offense  as  to  one, 
and  there  being  no  proof  of  the  value  of  the 
other,  a  new  trial  should  have  been  granted. 

(Syllabus  by  the  Court) 

Error  from  City  Ctonrt  of  La  Grange;  F. 
If.  Longley,  Judge. 

Jim  White  was  convicted  of  larceny,  and 
brings  error.    Reversed. 

E.  T.  Moon,  for  plaintiff  In  error.  Henry 
Reeves,  for  the  Stata 

COBB,  J.  Judgment  reversed.  All  the 
Justices  concurring. 


.  (120  Oa.  128) 

HALE  V  STATE. 
(Snpreme  Oourt  of  Georgia.    May  10,  1004.) 

VOBGBBT— OHEOK— USeAL  ■TFIOAOT. 

1.A  check  drawn  payable  to  "the  order  of 
cash"  is  payable  to  bearer.  If  such  a  check  be 
forgedp  it  is  not  so  imperfect  as  that  no  one 
could  be  defrauded  by  it.  See  1  Rand.  0>m. 
Paper,  f  101. 

(Syllabus  by  the  Oourt) 

Error  from  Superior  Court,  Fulton  County; 
L.  S.  Roan,  Judge. 

A.  C  Hale  was  convicted  of  forgery^  and 
orings.  error.    Affirmed. 


S.  C.  Crane,  for  plaintiff  in  error. 
Hill,  Sol.  Gen.,  for  the  State. 


O.  D. 


SIMMONS,  C.  J.    Judgment  affirmed, 
the  Justices  concurring. 


All 


(120  Qa,  197) 
HARMON  V.  STATE. 
(Supreme  0>urt  of  Gteorgia.    May  10,  1904.) 

OAICING  —  CBIMINAL   BESPONSIBILITT  —  ST7JTI. 
CIENCT  OF  EVIDENCE. 

1.  Evidence  that  the  defendant  and  three  oth- 
ers were  lying  on  the  ground  in  a  secluded  spot 
with  money  before  them,  that  each  had  cards  In 
his  hand,  and  that  on  being  discovered  all  at- 
tempted to  escape,  was  sufficient  to  sustain  a 
verdict  that  the  defendant  was  guilty  of  play- 
ing and  betting  at  a  game  played  with  cards  for 
money.  Pacetti  ▼.  State,  7  S.  E.  867,  82  Cku 
2d7;  Arnold  v.  State,  45  S.  E.  59,  117  Ga.  706. 

(Syllabus  by  the  Court) 

Error  from  City  Coixrt  of  Griffin;  E.  W. 
Hammond,  Judge. 

Joe  Harmoii  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

T.  E.  Patterson,  for  plaintiff  in  error.  Jos. 
D.  Boyd,  Sol.,  for  the  State. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concurring.  . 


(uo  cte.  m) 
HICKS  V.  STATE. 
(Supreme  Ck>ort  of  Georgia.    May  10,  1904.) 

OSnaNAL  LAW— SBBOB  WAIVED  19  APPEIXAn 

couBfT— «nnriciENCT  of  evidence. 

LThis  case  was  aigued  by  brief.  Assign- 
ments of  error  set  forth  in  an  amendment  to  a 
motion  for  a  new  trial,  but  not  insisted  on  in 
the  brief  filed  by  counsel  for  the  plaintiff  in  ei^ 
roT,  will  be  treated  as  having  been  abandoned 
Hoes  V.  Bohanon,  36  S.  E.  9(%  111  Ga.  871.  ^ 

2.  There  was  ample  evidence  to  warrant  the 
verdict,  and,  no  error  of  law  appearing,  and  tht 
finding  of  the  Jury  having  received  the  approval 
of  the  trial  judge,  the  judgment  overruling  the 
motion  for  a  new  trial  is  affirmed. 

(Syllabus  by  the  Court.) 

Error  from  City  Oourt  of  Hail  0>uit7;  G. 
H.  Prior,  Judge. 

Jess  Hicks  was  convicted  of  a  crime,  and 
brings  error.    Affirmed. 

Geo.  K.  Looper  and  Parks  ft  GaUlard,  fbr 
plaintiff  in  error.  E.  Bi.  Johnson,  Sol.,  for 
the  State. 


EVANS,  J. 
cnrring. 


Affirmed.   All  the  Justioes  con- 


(laO  Ga.  40) 

McDonald  v.  savannah  blbotrio  co. 

(Supreme  (Dourt  of  Georgia.    May  12,  1904.) 

OABBISBa— IN  JUET  TO  PASSBNOBB— NXOUQBNOB 

—EVIDENCE— QUESTION  FCB  JURY. 

l.The  plaintiff  testified  that  the  conductor 
knew  of  his  position,  kad  that  he  did  not  know 
that  the  conductor  intended  to  let  the  guard 
rail  down.  The  ease  was  proved  as  laid,  and  it 
was  error  to  grant  a  nonsuiU 

(Syllabus  by  this  GoortO 
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Error  from  City  Cotirt  of  SaTannah;  T. 
BQf.  Norwood,  Judge. 

Action  by  A.  F.  McDonald,  by  next  friend, 
against  the  ^Savannah  Electric  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Iteversed. 

D.  Edward  McCnen  and  W.  P.  La  Rocbe, 
for  plaintiff  in  error.  Osborne  &  Lawrence, 
for  defendant  in  error. 

LAMAR,  J.  The  plaintiff  was  a  passen- 
ger on  a  street  car,  and,  owing  to  a  break- 
down, was  invited  to  get  upon  another  car; 
and,  that  being  crowded,  he  was  forced  to 
sit  between  two  seats,  with  his  feet  on  the 
left-hand  running  board.  He  claims  that  the 
conductor  knew  that  he  was  in  that  position, 
and  that,  when  the  car  reached  a  point  where 
there  was  a  double  track,  the  conductor,  with 
such  knowledge,  dropped  upon  plaintiff's 
hand  the  heavy  guard  rail  intended  to  pre- 
vent passengers  from  getting  on  or  off  the 
left-hand  side,  so  as  to  avoid  the  danger  of 
injury  from  cars  on  the  parallel  track.  The 
defendant  insisted  that  the  plaintiff  saw  the 
conductor  on  the  running  board,  knew  that  he 
was  there  for  the  purpose  of  lowering  the 
rail,  and,  with  such  knowledge,  remained 
where  he  was,  with  his  hands  between  the 
standard  and  the  brass  rod  forming  the  slot 
In  which  the  rail  worked  up  and  down;  that, 
if  plaintiff  was  not  negligent,  the  injury  was 
an  accident,  or  one  that  plaintiff  could  easily 
have  avoided.  These  defenses  must  be  pass- 
ed on  by  a  jury,  and  should  not  have  been 
settled  by  an  order  of  nonsuit  We  have 
carefully  examined  the  testimony,  and  find 
that,  while  the  plaintiff  testified  that  he 
knew  the  conductor  was  on  the  left-hand  sid^ 
he  also  says  that  he  did  not  know  whether 
he  was  there  for  the  purpose  of  collecting 
fares  or  not;  that  he  had  "no  idea  as  to  what 
his  purpose  was."  He  swears  positively  that 
he  was  not  leaning  forward,  but  was  looking 
out,  and  did  not  know  that  the  conductor 
was  going  to  let  down  the  rail  The  plaintiff 
proved  his  case  as  laid,  and  it  was  therefore 
error  to  grant  a  nonsuit 

Judgment  reversed.  AU  the  Justices  oon- 
curring» 


(120  Ga.  136) 

MAY  V.  STATE. 

(Supreme  Court  of  Georgia.    May  10,  1904.) 

CBIiaNAL  lAW  —  IRSTBUCnONS —- BEQUEST  TO 
OHABGB— HARMLESS  EBBOB. 

1.  The  request  to  charge,  so  far  as  legal  and 
pertinent,  was  fully  covered  by  the  general 
charge. 

2.  Inasmuch  as  the  accused  was  convicted  of 
voluntary  manslanghter,  the  charge  on  the  sub- 
ject of  malice  was  harmless,  even  if  erroneous. 

8.  The  evidence  warranted  the  verdict 
(Syllabus  by  the  Court) 

1 1.  8m  Homicide,  VOL  »,  Cent  Die  |  720. 


^    Error  ttom  Buperior  Ck>urt,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Garfield  May  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

J.  R.  Williams,  for  plaintiff  in  error.    F» 
A.  Hooper,  Sol.  Oen.,  for  the  State. 

COBB,    J.     Judgment   aflLrmed.     All   the 
Justices  concurring. 


OaOGa.  167> 
KEBiP  V.  STATE  (two  eases). 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

INTOXICATING  LIQUOBfr-IIXBOAL  8AIA— IN- 
niCTMENlV-LOCAL  I.AW. 

1.  The  special  act  for  Screven  county,  ap- 

£  roved  March  2,  1874  (Acts  1874,  p.  403),  rego- 
iting  the  grant  of  licenses  to  sell  liquor,  does 
not  contain  two  subjects,  is  supplementary  to 
the  general  law,  and  does  not  abrogate  the  pro- 
visions as  to  registration  or  taking  the  oath  re* 
quired  of  those  who  obtain  licenses. 

2.  The  fact  that  there  may  be  a  local  act  reg- 
ulating the  grant  of  licenses  In  Screven  coun^ 
does  not  prevent  an  indictment  for  a  sale  of  liq- 
uor therein,  if  in  violation  of  the  provisions  of 
the  general  law  contained  In  Pen.  Code  1895,  H 
430-434. 

8.  An  indictment  for  the  sale  of  spirituous, 
vinous,  and  mixed  liquors  is  not  double,  but 
charges  a  single  offense,  which  may  be  sustain- 
ed by  proof  of  the  sale  of  any  one  of  the  liq- 
uors named. 

4.  An  indictment  charging  the  sale  of  spiritu- 
ous and  vinous  liquors  is  good,  without  alleg- 
ing that  the  wine  is  not  domestic  wine. 

5.  A  sale  of  intoxicating  liquors  to  an  agent 
may  be  alleged  as  a  sale  to  the  prindpaL 

(Syllabus  by  the  Court.) 

Error  from  Olty  Court  of  Sylvanla;  J.  W. 
Overstreet,  Judge. 

Henry  Kemp  was  convicted  of  illegally 
selling  liquor,  and  brings  error.    Affirmed. 

There  were  two  cases  against  Kemp.  In 
the  first,  the  unlawful  sale  of  liquor  was 
alleged  to  have  been  made  to  Hub  Baze- 
more,  and  the  evidence  showed  that  Braboy 
had  acted  as  agent  for  him  in  making  the 
purchase  from  the  defendant.  In  the  second 
case  it  appeared  that  Woodberry  acted  as 
agent  In  buying  the  liquor  from  Kemp  for 
Hub  Bazemore  and  R.  H.  Bazemore,  to  whom 
the  indictment  charged  the  sale  had  been 
made.  The  indictments  in  both  cases  were 
substantially  the  same,  and  similar  demur- 
rers were  interposed  to  each.  The  motions 
for  new  trial  raised  the  same  legal  questions, 
and  both  may  properly  be  treated  in  one 
opinion.  The  facts  hereinafter  set  out  were 
those  of  the  first  case. 

H.  a  White,  for  plaintiff  In  error.  EL  A. 
Boykln,  Sol.,  for  the  State. 

LAMAR,  J.  The  act  of  1874  (Acts  1874, 
p.  403)  did  not  contain  two  subjects,  hut 
provided  a  new  method  for  obtaining  llcen- 

%  S.  See  Indictment  and  Information,  toL  27,  Cent. 
Dig.  iSM. 
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ses  to  sell  any  sort  of  liquor  in  Screven  coun- 
ty, and  expressly  repealed  the  prior  and  in- 
consistent act  of  1873  (Acts  1873,  p.  288), 
regulating  the  sale  of  spirituous  liquors  on- 
ly. But  whether  one  <Mr  the  other  of  these 
two  acts,  or  that  approved  August  11,  1881 
(Acts  1880-81,  p.  593),  was  of  force,  was  im- 
material, and  afforded  no  support  to  the  de- 
fendant's contention  that  he  could  not  be 
Indicted  under  the  general  law  (Pen.  Ck)de 
1895,  f  431)  if  there  was  in  existence  a  spe- 
cial law  on  the  subject  of  licenses  in  Screv- 
en county.  Such  local  act  supplemented, 
but  did  not  repeal,  the  general  law  as  a 
whole.  It  did  not  prohibit  the  sale  of  liq- 
uor, nor  prevent  the  grant  of  licenses,  nor 
set  aside  the  general  requirements  as  to  reg- 
istration and  taking  the  oath  required  of 
ail  liquor  sellers.  If  one  violated  the  pro- 
visions of  the  special  act,  he  might  be  in- 
dicted therefor,  or  he  might  be  indicted  un- 
der the  broader  and  more  comprehensive 
provisions  of  the  general  law.  Wells  v. 
State  (Ga.)  45  S.  E.  443;  Blake  v.  State,  118 
Oa.  333,  45  S.  B.  249. 

The  defendant  was  not  charged  with  a 
violation  of  Pen.  Code  1895,  f  450,  relating 
to  the  sale  of  domestic  wines,  but  with  selling 
brandy,  whisky,  gin,  mixed  drinks,  and  wine, 
•to  wit,  one  pint  of  gin."  The  charge  fol- 
lowed the  language  of  Pen.  CkKle  1895,  S  431, 
and  was  not  double.  Proof  of  the  sale  of 
any  of  the  liquors  described  would  have 
been  sufficient  to  sustain  the  Indictment 
Kor  was  it  necessary  to  allege  that  the  wine 
was  not  ^^domestlc,"  that  being  matter  for  de- 
fense. Hancock  v.  State,  114  Ga.  439,  40  8. 
B.  317  (3,  4);  Wells  v.  State,  supra. 

'The  indictment  charged  that  Kemp  sold 
the  liquor  to  Bazemore.  The  testimony  for 
the  state  tended  to  show  that  Braboy  had 
acted  as  the  agent  of  Bazemore  in  making 
the  purchase,  and  the  defendant  contends 
that  the  evidence  showing  a  delivery  to 
Braboy  did  not  sustain  the  charge  of  the 
sale  to  Bazemore,  even  if  Braboy  acted  as 
agent  of  the  latter.  This  contention  seems 
to  be  answered  by  the  ruling  in  Hall  v. 
State,  87  Ga.  233,  13  8.  B.  634,  where  it  was 
said  that  an  indictment  charging  a  sale  to 
A.  win  be  supported  by  evidence  that  it 
was  made  to  him  through  his  servant  or 
messenger,  and  the  latter  need  not  be  men- 
tioned by  name  or  otherwise  In  the  indict- 
ment ,In  Com.  V.  McGuire,  11  Gray,  460, 
it  was  held  that  a  sale  of  intoxicating  liq- 
uor to  the  agent  of  an  undisclosed  principal 
may  be  alleged  as  a  sale  to  the  principal; 
the  court  saying  that,  if  the  goods  were  sold 
on  credit  under  similar  circumstances,  it 
would  be  optional  with  the  vendor  to  treat 
the  sale  as  having  been  made  to  the  agent 
or  principal,  as  he  might  elect  and  that  the 
state,  in  an  indictment  describing  such  sale, 
might  allege  it  as  a  sale  to  the  agent  or  to 
the  afterwards  disclosed  principal.  Com- 
pare Civ.  Code  1895, 1 8032.    In  Hall  v.  State, 


87  Ga.  234,  13  8.  B.  634  (2),  there  is  a  sug- 
gestion which  appears  to  be  opposed  to  the 
views  expressed  above,  but  it  was  a  mere 
suggestion,  and  not  an  authoritative  ruling. 
Judgment  in  each  case  affirmed.  All  the 
Justices  concurring. 


cm  Oa.  1) 
TRANCIS  JONES  &  CO.  v.  VENABLB  et  aL 
(Supreme  Court  of  Gteorgia.    May  11,  1904.) 

EMINENT    DOMAIN  —  CONDEMNATION    OF    LAND 
jrOB  PRIVATE  BAILBOAD~WAT  OF  NECESSITY. 

1.  A  person  or  corporation  actually  engaged  in 
the  business  of  quarrying  granite  or  other  stone, 
who,  for  the  successful  prosecution  of  such  busi- 
ness, needs  a  right  of  way  for  a  private  railroad 
across  the  lands  of  others,  is,  under  the  Con- 
stitution and  laws  of  this  state,  in  a  case  of 
necessity,  authorized  to  obtain  tne  same  onder 
condemnation  proceedings. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  W.  H.  and  8.  H.  Venable  to  en- 
Join  Francis  Jones  &  Co.,  a  partnership,  from 
proceedings  to  condemn  c(ertain  property. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed. 

Rucker  ft  Rucker,  for  plaintiffs  in  error.  J. 
D.  Kilpatrick  and  J.  W.  Moore,  for  defend- 
ants in  error. 

FISH,  P.  J.  Francis  Jones  ft  Co.,  a  part- 
nership, had  served  upon  W.  H.  and  8.  H. 
Venable,  of  De  Kalb  county,  a  notice  under 
Civ.  C}ode  1895,  f  4667  et  seq.,  in  which  no- 
tice they  stated  that  they  had  leased  Rock 
Chapel  Mountain,  in  that  county,  from  its 
owners,  for  the  term  of  five  years,  and  were 
engaged  in  quarrying  granite  from  said  prop- 
erty, and  desired  to  condemn  for  the  period 
of  five  years,  under  the  provisions  of  the 
Code,  a  right  of  way  15  feet  in  width  for 
a  railroad  across  a  described  strip  of  land 
owned  by  the  Venables;  the  railroad  to  run 
from  Rock  Chapel  Mountain,  where  the  quar- 
ry was  located,  to  a  point  on  the  Georgia 
Railroad  at  or  near  Lithonla,  Ga.  The  no- 
tice designated  the  point  at  which  and  the 
manner  in  which  the  proposed  railroad  would 
cross  the  strip  of  land  in  question,  named 
the  person  selected  by  the  applicants  to  as- 
sess the  damages  for  the  right  of  way,  and 
requested  the  Venables  to  select  an  assessor 
for  such  purpose.  .The  Venables  then  brought 
a  petition  to  enjoin  the  applicants  from  pro- 
ceeding further  in  their  efforts  to  condemn 
the  property  for  the  purpose  described  in  the 
notice,  and  from  entering  upon  or  otherwise 
interfering  with  the  property  of  the  petition- 
ers. The  petition  for  injunction  alleged  that 
the  condemnation  sought  to  be  made  was 
contrary  to  law,  for  the  following  reasons: 
**(1)  The  enterprise  of  quarrying  granite  and 

f  L  See  Bmlnent  Domain,  VOL  IS.  Gent  XMg.  S  M- 
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marketing  tbe  same  is  purely  private,  and 
is  one  in  which  the  public  has  no  interest 
(2)  The  road  sought  to  be  built  is  not  a  pri- 
vate way  within  the  meaning  of  the  Consti- 
tution of  tms  state.  (8)  It  is  not  within  the 
power  of  the  General  Assembly  to  enact  a 
valid  statute  authorizing  the  condemnation 
of  private  property  to  the  use  of  another 
for  purely  private  purposes.  Such  an  act 
would  be  null  and  void,  would  deny  the  own- 
er the  equal  protection  of  tbe  law,  and  would 
deprive  him  of  his  property  without  due  pro- 
cess of  law.  (4)  The  General  Assembly  of 
Georgia  has  made  no  provisions  for  compen- 
sating the  owner  for  the  land  condemned.** 
The  petition  further  alleged  that  the  defend- 
ants threatened  to  enter,  with  their  assessor, 
npon  the  land  of  the  petitioners  upon  a  given 
date,  and,  if  no  assessor  should  be  appointed 
by  the  petitioners,  to  then  apply  to  the  ordi- 
nary of  the  county  to  appoint  an  assessor 
to  act  for  the  Venables,  and  to  build  the  rail- 
road in  question  over  the  land  of  the  peti- 
tioners against  their  will.  Upon  this  peti- 
tion a  temporary  restraining  order  was  grant- 
ed, and  at  the  interlocutory  hearing  the  court 
granted  the  injunction  prayed  for,  to  which 
judgment  the  defendants  excepted. 

The  question  involved  In  the  case  is  wheth- 
er a  person  or  corporation  actually  engaged 
in  the  business  of  quarrying  granite  or  other 
stone,  who  needs,  for  the  successful  prose- 
cution of  such  business,  a  tight  of  way  for 
a  private  railroad  across  the  lands  of  others, 
may,  in  a  case  of  necessity,  acquire  audi 
right  of  way  under  condemnation  proceedings. 
The  Political  Code,  fi  660,  provides  that  a  per- 
son or  corporation  actually  engaged  in  such 
business,  who  may  need,  for  the  successful 
prosecution  of  the  same,  such  a  rii^t  of  way, . 
may  obtain  it  "in  the  same  manner  that  the 
right  to  convey  water  across  the  lands  of 
others  may  be  acquired  by  the  owners  of 
mines,  as  provided  in  the  Code*';  and  that 
manner,  as  we  shall  see  later,  la  by  con- 
demnation. The  court  below  held  that  If, 
in  the  statute  embodied  in  this  section  of 
the  Political  Code,  "it  was  the  intention  of 
the  General  Assembly  to  grant  to  private 
persons,  the  right  to  condemn  the  land  of  an- 
other for  the  purpose  of  building  a  private 
railroad  for  the  hauling  of  granite  from  a 
private  quarry,**  the  act  was  unconstitutional, 
and  so  granted  the  injunction  prayed  f6r.  Aft- 
er a  careful  consideration  of  the  matter,  we 
have  reached  the  conclusion  that  our  learned 
brother  of  the  trial  benc&  erred  in  tliia  rul- 
ing. We  grant  the  contention  of  the  defend- 
ants in  error  that  "the  enterprise  of  quar- 
rying stone  and  marketing  tbe  same  is  purely 
private,  and  one  In  which  the  public  has  no 
interest"  This  being  granted,  the  statute 
In  question,  as  applied  to  this  case,  cannot 
be  held  to  be  constitutional  upon  the  Idea 
that  property  condemned  under  its  provisions 
will  be  condemned  for  a  public  use.  Can 
property,  under  the  Political  Code,  §  660  et 
seq.,  be  condemned  for  a  private  use?    The 


Constitution  of  this  state  provides:  "In  cases 
of  necessity,  private  ways  may  be  granted 
upon  just  compensation  being  first  paid  by 
the  applicant"  Oly.  Code  1885,  I  5729.  If, 
then,  the  rights  of  way  provided  for  in  these 
sections  of  the  Political  Code  are  private 
ways,  the  power  of  the  Legislature  to  au- 
thorUee  their  establishment  under  condemna- 
tion proceedings  in  cases  of  necessity  cannot 
be  questioned^  The  Constitution  does  not 
undertake  to  define  private  ways,  or  to  limit 
the  purposes  for  which  they  may  be  granted. 
The  only  limitation  upon  the  power  of  the 
Legislature  to  provide  for  the  granting  of 
private  ways  is  that  they  can  only  be  grant- 
ed in  cases  of  necessity.  The  defendants  in 
error,-  however,  contend  that  the  rights  of 
way  provided  for  in  the  Political  Code,  i  650, 
are  not  private  ways.  Their  position  seems 
to  be  this:  that  the  rights  of  way  dealt  with 
In  this  section  are  neither  public  nor  private 
ways.  It  is  necessary  for  them  to  take  and 
maintain  this  position  in  order  to'  sustain 
their  contention;  for,  if  the  ways  provided 
for  are  either  public  or  private  ways,  then 
the  power  of  the  Legislature  to  provide  for 
their  establishment  in  cases  of  necessity, 
under  condemnation  proceedings,  is  clear  un- 
der the  Constitution.  If  they  are  neither 
public  nor  private  ways,  what  sort  of  ways 
/are  they?  Ways  tliey  are,  and  they  must  be 
the  one  or  the.  other;  for,  according  to  our 
understanding,  all  ways  are  either  public  or 
private.  1  Cooley's  Blackstone  (4th  Ed.)  458, 
note  2;  12  Bna  Laws  of  Eng.  571;  29  Am.  & 
Bug.  Enc.  L^  80.  There  are  different  kinds 
of  public  ways  and  different  kinds  of  pri- 
vate ways,,  but  all  ways  are  included  in  the 
one  or  the  other  general  classification,  though 
some  may  partake  of  the  nature  of  both,  be- 
ing maintained  and  operated  for  private  gain 
and  for  use  by  the  publia  The  common-law 
writers  divided  private  ways  Into  several 
classes,  accordhig  to  the  purpose  or  purposes 
for  which  tbe  right  of  way  could  be  used. 
Thus  Lord  Coke,  adopting  the  dvU  law,  di- 
vided them  into  three  kinds:  A  footway, 
called  "iter**;  a  footway  find  horseway,  called 
"actus";  and  a  cartway,  which  embraced  tl»B 
other  two,  called  "via";  to  whidi  was  added 
a  driftway— «  road  over  which  cattle  eould^ 
be  driven.  Dyson  v.  Ballard,  1  Taunt  2T9. 
Woolrych,  in  his  work  on  the  subject  ftlBO 
makes  these  four  classes  of  ways:  Footways; 
footways  and  horseways;  foot  horse,  and 
carriage  ways;  and  driftways.  Woolrych, 
Ways,  L  But  these  old  classiflcationa  of 
private  ways  are  not  exhaustive  of  the  sub- 
ject ^or,  BB  a  private  way  for  any  particu- 
lar purpose  could  always  be  created  by  a 
grant  and  in  theory  always  rested  xspon  a 
grant  actual  or  implied,  it  is  evident  that 
when  one  person  granted  to  another  a  right 
of  way  extending  from  the  land  of  the  gran- 
tee over  the  land  of  the  grantor,  for  the  pri- 
vate use  of  the  grantee,  in  any  manner,  and 
for  any  particular  purpose,  a  private  way 
was  created.    'These  rights  are  in  their  ex- 
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tent'  rasceptible  of  almost  infinite  yariety. 
Tbey  may  be  limited  botb  aa  to  the  intervals 
at  which  they  may  be  used  (as  a  way  to 
ehnrch),  and  the  actual  extent  of  the  user 
anithorized  (as  a  footway,  horseway,  or  car* 
riageway).**  Gale  ft  Whatley  on  Basements, 
^200.  Thns,  in  Senhonse  v.  Christian,  1  T. 
R.  560— «  case  decided  in  1787— -it  was  held 
that  under  the  grant  of  a  way,  in  gross,  for 
carrying  coal  and  other  articles,  described 
as  "a  free  and  convenient  way,  as  well  an 
horseway  as  a  footway,  as  also  for  carts, 
wagons,  wainSt  and  other  carriages  whatso- 
ever," the  grantee  had  the  right  to  lay  a 
**framed  wagon-way."  In  a  note  to  the  case 
It  is  said:  "Mr.  Law  [who  appeared  for  the 
plaintiff]  explained  a  framed  wagon-way  to 
be  formed  by  laying  pieces  of  wood  along 
the  road  at  some  depth  in  the  ground  on  each 
side,  at  the  distance  of  the  wheels  of  the 
carriage,  which  were  Joined  and  kept  fast 
together  by  bars  at  equal  distances,  the  in- 
terstices being  filled  up  with  sand  and  gravel* 
so  as  to  render  the  surface  flat  They  are 
now  used  for  carrying  the  coals  from  most 
of  the  collieries  in  the  north  of  England.** 
That  was  clearly  a  private  way,  and  yet  the 
method  of  its  use  was  different  from  that  of 
any  of  the  classes  of  ways  given  by  the  com- 
mon-law writers.  Because  the  improved  phys- 
ical way  used,  and  which  the  court  held 
was  authorized  by  the  grant,  was  a  kind  of 
tramway,  did  not  render  the  way  any  the 
less  a  private  way.  In  Dand  v.  Kingscote, 
6  Mees.  ft  W.  174,  a  grant  of  land  had  been 
made,  reserving  the  mines  within  it,  with 
Buflldent  'Vayleave^'  and  ''stayleave,*'  with 
liberty  of  sinking  and  digging  pits.  Parks, 
B.,  said:  ''There  is  no  doubt  that  the  object 
of  the  reservation  is  to  get  the  coals  bene- 
ficially to  the  owner  of  them,  and  therefore 
it  should  seem  that  there  passes  by  it  to 
such  a  description  of  wayleave,  and  in  such 
direction,  as  will  be  reasonably  sufficient  to 
enable  the  coal  owner  to  get,  from  time  to 
time,  all  the  seams  of  coal  to  a  reasonable 
profit;  and  therefore  the  owner  is  not  con- 
fined to  such  description  of  way  as  is  in  use 
at  the  time  of  the  grant,  and  in  such  direc- 
tiMi  as  is  then  convenient"  In  that  case 
the  reservation  of  wayleave  was  contained  in 
a  deed  executed  in  1680,  and  the  mine  owner 
had  constructed  a  railroad  for  the  transpor- 
tation of  the  coal  from  the  mine  across  the 
lands  of  the  plaintiff  and  others.  Washburn, 
in  his  work  on  Easements  and  Servitudes^ 
in  discussing  this  case,  says:  **If,  therefore, 
in  the  progress  of  improvement  better  or 
more  feasible  ways  are  devised  and  applied 
to  use  than  those  known  and  used  at  the 
time  when  the  grant  was  first  made,  the  mine 
owner,  under  a  reservation  of  this  general 
form,  might  adopt  the  improved  way;  as,  for 
instance,  he  might  substitute  a  railway  for 
a  wagonway,  by  which  to  transport  the  coal 
from  the  pit  across  the  granted  premises,  al- 
though the  construction  of  such  new  way 
would  subject  the  landowner  to  the  incoi^ 


venlence  of  having  it  Ibid  down  in  the  place 
at  the  former  one."  Wash.  Easm.  ft  Serv.  291. 
Certainly  the  way  reserved  hy  the  grant  in 
that  case  was  a  private  way,  and  it  is  equal- 
ly clear  that  it  did  not  cease  to  be  such  when 
the  character  of  the  physical  way  was  chan- 
ged to  conform  to  the  improved  methods  of 
transporting  coal  from  the  mines  which  had 
been  devised  long  after  the  deed  was  exe- 
cuted. In  12  Encyclopcedia  of  Laws  of  Eng- 
land, 676,  it  is  said:  *'The  term  'wayleave' 
means  a  right  of  way.  *  *  *  In  consid- 
ering the  extent  to  which  a  wayleave  may 
be  used,  the  very  object  of  the  grant  or  res- 
ervation to  which  it  is  ancillary  must  be 
borne  in  mind,  and  this  may  Involve  a  user 
of  a  different  kind  from  that  which  was 
actually  in  contemplation  at  the  time  of  the 
grant  or  reservation.  Thus,  to  a  grant  of 
land,  excepting  the  mines,  etc,  and  reserv- 
ing to  the  grantor  a  'sufficient  wayleave'  or 
*necessary  wayleave'  to  them,  the  mine  own- 
er is  not  restricted  to  the  precise  description 
of  way  in  use  at  the  time  of  the  grant  but 
may  from  time  to  time  avail  himself  of  new 
appliances  in  order  to  the  more  fully  carry 
out  and  enjoy  the  object  for  which  the  way- 
leave was  granted,  e.  g.,  the  getting  of  the 
minerals  He  may  make  wagon  roads  or 
tram  roads  on  the  site  over  which  the  way- 
leave  extends,  although  such  form  of  way- 
leave  was  unknown  at  the  time  when  the 
reservation  was  made.  See  Dand  v.  Kings- 
cote, 0  L.  J.  Ex.  279.  The  same  principle 
would,  it  is  submitted,  apply  to  a  wayleave 
for  any  particular  purpose." 

We  have  adduced  and  quoted  from  these 
authorities  for  the  purpose  of  showing  that 
even  under  the  common  law  the  contention, 
so  earnestly  pressed  by  the  able  counsel  for 
the  defendants  in  error,  that  such  a  right 
of  way  as  the  one  involved  in  this  case  can- 
not be  a  private  way,  is  not  sustainable. 
But  this  court  has  already  recognized  that 
the  term  "private  ways,"  aa  used  in  our 
state  Constitution,  is  broad  enough  to  in- 
clude a  way  of  this  character.  The  decision 
in  Normandale  Lumber  Co.  v.  Knight,  89 
Ga.  Ill,  14  8.  B.  882,  treats  and  recognises 
a  tramway  to  be  constructed  by  a  lumber 
company  for  the  transportation  of  its  lum- 
ber, naval  stores,  and  timber,  and  to  run 
from  its  own  land,  across  the  lands  of  oth- 
ers, to  the  line  of  a  railway,  as  a  private 
way.  In  that  case  the  ordinary  of  Dooge 
county  granted  an  application  of  the  lum- 
ber company  for  the  construction  of  a  tram- 
way over  certain  lands  belonging  to  other 
parties,  over  the  objection  of  Knight,  who 
claimed  to  be  the  owner  of  a  lot  of  land  over 
which  the  tramway  was  to  run.  On  cer- 
tiorari the  judgment  of  the  ordinary  was  re- 
versed, and  upon  a  review  of  the  judgment 
of  the  S1^)erior  court  this  court  held:  "Un- 
der the  Constitution  of  this  state,  land  can 
be  taken  for  private  ways  only  in  'cases  of 
necessity.'  The  evidence  failing  to  show 
that  the  present  case  is  one  of  necessity. 
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the  superior  court  did  not  err  in  sostaiiiiiig 
the  certiorari  and  reversing  the  Judgment 
of  the  ordinary."  If  the  court  had  been  of 
opinion  that  the  right  of  way  applied  for 
and  granted  by  the  ordinary  in  that  case 
was  not  a  private  way  within  the  meaning 
of  the  Constitution,  it  would  not  have  put 
^ts  decision  upon  the  ground  that  a  case  of 
necessity  for  the  way  was  not  shown. 

Counsel  for  the  defendants  in  error  con- 
tends that  "the  case  of  Garbutt  Lumber  Co. 
v.  Georgia  ft  Alabama  R.,  Ill  Ga.  714  et  seq., 
36  S.  £1  942,  settles  the  issue  in  favor  of 
the  defendants  in  error.'*  The  decision  in 
that*case  In  no  way  conflicts  with  the  con- 
clusion which  we  have  reached  In  this.  It 
is  true  that  it  was  there  held  that  "section 
4657  et  seq.  of  the  Civil  Code  provide  a  meth- 
od to  be  followed  when  private  property  is 
taken  or  damaged  for  public  purposes,  and 
the  procedure  therein  prescribed  cannot  be 
adopted  when  private  property  is  sought  to 
be  taken  for  a  purely  private  purpose." 
This  ruling,  as  applied  to  the  case  then  un- 
der consideration,  was  strictly  correct,  but, 
considered  as  a  general  rule,  it  is  subject 
to  exception.  The  procedure  prescribed  in 
these  sections  of  the  Civil  Code  could  not 
be  adopted  in  that  case  for  the  simple  rea- 
son that  it  is  one  which,  in  terms,  is  only 
applicable  when  property  is  to  be  condemned 
for  public  purposes,  and  had  not  been  made 
by  the  Legislature  applicable  to  the  taking 
or  damaging  of  private  property  for  such  a 
private  purpose  as  the  one  involved  in  the 
case  then  before  the  court  The  method 
which  the  law  has  provided  for  the  taking 
or  damaging  of  private  property  for  public 
purposes  cannot  be  adopted  when  such  prop- 
erty is  sought  to  be  taken  or  damaged  for 
a  purely  private  puii>ose,  unless  the  statute 
authorizing  the  taking  or  damaging  for  the 
particular  private  use  has  specially  provided 
that  the  condemnation  procedure  shall  be 
the  same  as  that  to  be  followed  when  the 
property  is  to  be  taken  or  damaged  for  pub- 
lic use.  As  the  general  method  prescribed 
in  sections  4657  et  seq.  of  the  Civil  Code  in 
terms  applies  only  to  cases  in  which  the 
condemnation  sought  is  for  public  purposes, 
when  these  sections  alone  are  relied  on  as 
furnishing  the  condemnation  procedure,  it 
must  appear  that  the  condemnation  is  to  be 
for  a  public  purpose.  But  the  Legislature 
has  made  the  provisions  of  these  sections 
applicable  in  certain  pases  where  the  con- 
demnation sought  is  for  purely  private  pur- 
poses, and  of  course  in  such  cases  the  meth- 
od of  condemnation  provided  therein  can  be 
lawfully  resoried  to.  In  the  case  upon  which 
counsel  relies  it  was  sought  to  condemn  pri- 
vate property  for  a  purely  private  purpose, 
when  the  Legislature  had  neither  provided 
a  special  condemnation  procedure  applicable 
to  such  a  case,  nor  made  the  general  meth- 
od for  condemning  private  property  for  pub- 
lic purposes  applicable  thereto.  Hence  it 
was  rightly  held  that,  Irrespective  of  the 


question  whether  the  Legislature  could  law- 
fully authorize  private  property  to  be  taken 
or  damaged  for  the  particular  purpose  for 
which  it  was  proposed  to  condemn  such 
property  in  that  case,  th^re  could  be  no  con- 
demnation of  such  property,  for  the  very 
sufficient  reason  that  there  vras  no  law  of 
force  in  this  state  which  provided  a  method 
of  condemnation  applicable  to  such  a  case; 
and  that,  until  the  Legislature  provided  a 
procedure  for  ascertaining  and  securing  the 
payment  of  compensation  for  the  taking  or 
damaging  of  the  property,  the  act  under 
which  the  authority  to  condemn  was  claim- 
ed was  inoperative.  In  th'e  present  case  the 
statute  authorizing  the  condenmation  is  not 
inoperative  for  the  want  of  a  method  of 
condemnation.  As  we  have  seen,  the  Polit- 
ical Code,  S  650,  declares  that  the  rights  of 
way  there  provided  for  "may  be  obtained 
in  the  sam'e  manner  that  the  right  to  con- 
vey water  across  the  lands  of  others  may 
be  acquired  by  the  owners  of  mines,  as  pro- 
vided in  the  Code."  Section  656,  which  pro- 
vides how  the  owner  of  a  mine  may  obtain 
the  right  to  convey  water  across  the  lands 
of  others,  declares  that  he  "shall  make  his 
application  under  and  according  to  the  pro- 
visions and  requirements  specified  in  this 
Code,  and  all  the  proceedings  in  relation 
thereto  shall  be  had,  and  the  damages  shall 
be  assessed  and  paid,  according  to  the  meth- 
od of  condemning  land  in  this  Code  provid- 
ed, all  of  which  are  extended  to  the  owners 
of  mines  desiring  to  drain  their  mines  and 
to  carry  off  the  water  and  tailings  from  their 
mines  and  mining  operations  through  or 
over  the  lands  of  others."  "The  method  of 
condemning  land  in  this  Code  provided"  is 
the  general  method  for  condemning  land  for 
public  purposes  embraced  in  the  Olvil  Code, 
I  4657  et  seq.  As  all  the  provisions  of  these 
sections  are  extended  to  the  case  of  a  mine 
owner  who  seeks  to  obtain  the  right  to  con- 
vey water  across  the  lands  of  others,  and 
the  railroad  rights  of  way  provided  for  in 
section  650  of  the  Political  Code  may  be  ob- 
tained in  the  same  manner  that  a  mine  own- 
er may  obtain  a  right  of  way  for  conveying 
water,  it  is  perfectly  clear  that  the  condem- 
nation procedure  to  be  adopted  in  a  case  of 
this  character  has  been  provided  by  the 
Legislature.  The  notice  served  by  the  ap- 
plicants for  the  right  of  way  upon  the  own- 
ers of  the  land  which  they  sought  to  con- 
demn showed  that  they  were  proceeding  un* 
der  section  4657  et  seq.  of  the  Civil  Code, 
and  this  they  had  the  right  to  do.  In  the 
petition  for  injunction  the  question  whether 
the  right  of  way  applied  for  was  necessary 
was  not  made,  nor  was  it  passed  upon  by 
the  trial  judge,  and  hence  this  question  is 
not  before  us.  We  may  say,  however,  that 
the  answer  of  the  defendants  seems  to  show 
a  case  of  necessity. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  COBB,  J.,  disquallfiedt  and 
BVANSy  J^  not  presiding. 
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DBTWILBR  y.  BAINBBIDOB  GROOBBY 
00. 

(Supreme  Court  of  Georgia.    May  11, 1904.) 

BILLS    AND     NOTES  —  WRONGFUL    TBAN8TKB — 

DAUAOE9— I NJUNCTIO  N— ADEQUATE 

LEGAL  REMEDY. 

1.  The  wrongful  transfer  of  a  negotiable  note 
to  a  bona  fide  purchaser,  thereby  cutting  off  the 
maker's  yalid  defense,  gives  rise  to  a  cause  of 
action  for  the  damages  resulting  therefrom. 

2.  There  being  no  allegation  that  the  payee 
of  the  notes  was  insolvent,  and  no  other  ground 
for  interlocutory  relief  being  alleged,  the  peti- 
tioner had  an  adequate  remedy  at  law;  and 
the  chancellor  did  not  err  in  refusing  the  injunc- 
tion against  the  transfer  of  the  notes  not  due, 
or  the  maintenance  of  its  action  on  the  notes 
then  in  suit 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck)iirt,  Decatur  Coun- 
ty; W-  N.  Spence,  Judge; 

Action  by  A.  Detwiler  against  the  Bain- 
bridge  Grocery  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 
« 

Mrs.  Detwiler  brought  ber  equitable  peti- 
tion against  the  Bainbridge  Grocery  Com- 
pany, alleging  that  ber  husband,  who  was 
insolvent,  was  indebted  to  the  defendant  in 
an  amount  which  be  was  unable  to  pay; 
that  be  and  the  company  entered  into  an 
agreement  by  which  he  was  to  sell  his  stock 
of  goods  to  the  company  for  the  amount  of 
his  indebtedness,  and  that  the  company 
should  at  once  sell  the  property  to  ber  for 
the  same  amount,  and  take  her  notes  there- 
for, secured  by  real  estate  belonging  to  her; 
that  this  was  a  colorable  scheme  and  device 
to  make  her  assume  the  debt  of  her  husband, 
and  to  secure  the  same  with  her  own  proper- 
ty; that  after  the  papers  had  been  signed 
the  husband  remained  in  possession  of  the 
merchandise;  that  two  of  the  purchase-mon- 
ey notes-  were  paid  by  her  husband;  that 
four  others  were  past  due,  and  four  more  in 
the  company's  hands,  not  yet  due;  that  an 
attachment  lias  been  issued  by  the  company 
against  her  on  the  ground  that  she  is  a 
fraudulent  debtor,  and  is  threatening  to  con- 
vey the  stock  for  the  purpose  of  hindering 
and  delaying  her  creditors,  the  truth  of 
which  she  denies;  that  the  company  has 
caused  the  attachment  to  be  levied  upon  the 
stock  of  goods,  and  also  claims  that  she  is 
indebted  to  it  on  the  eight  unpaid  notes. 
There  is  no  allegation  that  the  company  was 
insolvent.  She  prays  that  the  alleged  sale  of 
merchandise  to  her  be  rescinded  and  declared 
null  and  void,  and  that  the  company  be  en- 
joined from  negotiating  her  unpaid  notes, 
and  be  required  to  surrender  all  of  the  notes 
for  cancellation.  At  the  hearing  the  materi- 
al allegations  in  the  petition  were  supported 
by  affidavits  of  the  plaintiff  and  her  hus- 
band. The  company  answered,  and,  by  affi- 
davits of  Its  representative,  denied  that  there 
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was  any  fraudulent  scheme  or  device,  or 
any  Intent  to  bave  Mrs.  Detwiler  assume 
the  debt  of  her  husband,  but  averred,  on  the 
contrary,  that  she  was  anxious  to  purchase 
the  stock,  and  requested  the  company  to  sell 
to  her  the  merchandise  formerly  owned  by 
her  husband.  The  judge  denied  the  injunc- 
tion, and  Mrs.  Detwiler  excepted. 

Harrell  &  Hartsfleld,  for  plaintiff  in  error. 
W.  D.  Sheffield  and  M.  El  O'Neal,  for  defend- 
ant in  error. 

LAMAR,  J.  Where  one  has  a  perfect  de- 
fense to  a  negotiable  note,  he  does  not  owe 
the  sum  represented  thereby.  In  spite  of  the 
written  promise,  it  is  the  mere  equivalent  of 
a  piece  of  blank  paper.  If  it  is  fraudulently 
or  improperly  transferred  to  one  who,  be- 
cause of  a  right  granted  to  bona  fide  holders, 
may  force  the  maker  to  pay  what  he  does 
not  owe,  there  is  wrong  followed  by  damage, 
which  gives  rise  to  a  right  of  action.  Com- 
pare Civ.  Code  1805,  §§  3909,  3813,  4929.  It 
has  therefore  been  repeatedly  recognized  that 
if  one  wrongfully  transfers  a  negotiable  note, 
under  circumstances  which  cut  off  the  maker 
from  his  defense,  the  latter  would  have  a 
cause  of  action,  the  form  of  which  would 
vary  according  to  the  circumstances  of  each 
case.  Jones  v.  Crawford,  107  Ga.  318,  33  S. 
B.  61,  45  L.  R.  A.  105.  See  note  to  27  L.  R. 
A.  623;  Wilcox  v.  Ryals,  110  Ga.  287,  34  S.  B. 
675;  Zeigler  v.  Beasley,  44  Ga.  56.  If,  there 
fore,  the  petitioner  is  correct  in  her  state- 
ment of  the  facts,  she  has  an  adequate  reme- 
dy at  law  against  a  solvent  defendant. 
There  is  no  allegation  entitling  her  to  the 
interposition  of  equity,  and  no  facts  charged 
or  relief  prayed  based  on  the  avoidance  of  a 
multiplicity  of  suits. 

Judgment  affirmed.  All  the  Justices  oon- 
curringi 


(120  Ga.  186) 
McARTHUR  v.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 
cannNAL  law— dying  dbclabations—in- 

STBUCTIONS— SUFFICIKNCT  OF  EVIDENCK. 

1.  In  charging  the  jury  in  a  criminal  case  up- 
on the  subject  of  dying  declarations,  it  is  not 
error  to  give  the  reasons  why  such  declarations 
are  admissible,  to  wit,  that  the  theory  of  the 
law  is  "that  a  man  would  be  Just  as  sure  to 
make  a  truthful  statement  when  he  is  in  the 
article  of  death,  and  when  he  knows  he  Is  soon 
to  leave  this  world  and  enter  upon  the  next 
world,  as  if  be  were  under  the  sanctity  of  an 
oath.**  Nor  was  this,  when  considered  in  con- 
nection with  the  whole  charge,  an  expression  of 
opinion  as  to  the  weight  and  sufBdency  of  the 
testimony. 

2.  The  evidence,  though  by  no  means  clear, 
was  sufficient  to  sustain  the  verdict 

(Syllabus  by  the  Court) 

Brror  from  Superior  Oourt»  Decatur  Coun- 
ty;   W.  N.  Spence,  Judge. 

Jim  McArthur  was  convicted  of  a  crime, 
and  brings  error.    Affirmed. 
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W.  D.  Sheffield,  for  plaintiff  Ui  error. 
John  C.  Hart,  Atty.  (Sen.,  and  W.  E.  Wooten, 
Sol.  Gen.,  for  the  State. 

SIMMONS,  O.  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(l^Ga.202) 

SINDY  ▼.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

CBnCinAL    LAW—NKW    TBIAD— ▲MENDICBNT    OW 

MOTION— SUmCIENCT  OF  EVIDJBNOB— 

BE  VIEW. 

1.  Though  the  amendment  to  the  motion  for 
a  new  trial  was  "allowed,"  It  does  not  appear 
that  the  trial  Judge  approved  or  certified  Its 
grounds  as  trae.  The  assignments  of  error 
therein  cannot  be  considered. 

2.  A  verdict  approved  by  the  trial  judge  will 
not  be  disturbed,  notwithstanding  it  is  only  sup- 
ported by  the  testimony  of  a  single  witness,  who 
was  confessedly  guilty  of  a  crime  involving 
moral  turpitude,  and  there  is  evidence  tending 
to  show  toe  witness  had  made  a  contradictory 
statement,  and  that  his  general  character  was 
bad.  The  jury  had  the  right  to  believe  the  wit- 
neijs  in  spite  of  the  attack  made  on  his  credi- 
bility. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

John  Sindy  was  convicted  of  playing  and 
betting  for  money  at  a  game  played  with 
dice,  and  brings  error.    Affirmed. 

H.  F.  Sharp  and  W.  J.  Neel,  for  plaintiff 
In  error.  Moses  Wright,  Sol.  G«n.,  for  the 
State. 

EVANS,  J.  1.  John  Sindy  was  tried  and 
convicted  in  the  city  court  of  Floyd  county 
of  the  offense  of  playing  and  betting  for 
money  at  a  game  played  w*ith  dice.  He  fil- 
ed a  motion  for  a  new  trial  on  the  general 
grounds,  which  motion  was  amended  at  the 
hearing  and  overruled.  There  is  nothing  in 
the  bill  of  exceptions  or  the  record  to  show 
any  approval  of  the  grounds  in  the  amended 
motion.  The  indorsement  on  the  amend- 
ment to  the  motion  is:  "Amended  motion 
allowed.  Mch.  22nd,  1904,"  signed  by  the 
judge.  The  bill  of  exceptions  recites  that 
the  amendment  was  allowed,  but  is  abso- 
lutely silent  as  to  any  approval  of  the  recitals 
of  fact  therein  contained.  Unless  the 
grounds  are  approved  or  certified  as  true, 
this  court  is  without  jurisdiction  to  consider 
them.  Jackson  v.  State,  116  Ga.  834,  48  S. 
E.  255,  and  cases  cited. 

2.  Only  the  grounds  of  the  original  motion, 
that  the  verdict  is  contrary  to  law  and  the 
evidence,  can  be  considered.  The  indictment 
was  against  the  defendant  and  three  others. 
One  witness  testified  positively  that  defend- 
ant played  and  bet  for  money  at  a  game 
played  with  dice.  He  admitted  on  the  cross- 
examination  that  be  was  serving  a  sentence 
in  the  chain  gang  for  gaming  and  carrying 
a  concealed  pistol,  that  he  was  27  years  old, 
and  had  Uved  in:  Floyd  county  7  years,  and 


was  serving  his  sixth  sentence  in  the  chain 
gang,  one  of  which  was  for  stealing  chickens. 
He  denied  having  said  that  he  prosecuted  the 
defendant,  and  others  named  in  the  indict- 
ment, in  order  to  get  a  light  sentence  for 
himself.  Four  witnesses  testified  that  they 
never  saw  defendant  play  and  bet  at  a  dice 
game,  and  one  of  the  codefendants  denied 
any  knowledge  of  gaming  as  charged  in  the 
indictment,  and  testified  that  the  state's  wit- 
ness told  him,  while  both  were  in  the  chain 
gang  serving  sentences  for  gaming,  that  he 
prosecuted  the  defendant  and  others  to  get 
off  lighter.  Three  witnesses  testified  to  the 
bad  character  of  the  state's  witness,  and  that 
they  would  not  believe  him  on  oath.  Defend- 
ant denied  his  guilt  Under  this  evidence  the 
jury  convicted  the  defendant,  and  the  trial 
judge  approved  their  finding.  Our  system 
of  judicial  procedure  vests  the  jury  with  ex- 
clusive power  to  decide  the  facts.  They  are 
of  the  vicinage,  observe  the  witnesses  while 
testifying,  and  have  the  best  opportunity  for 
applying  the  legal  tests  as  to  the  credibiUty 
of  a  witness.  They  believed  the  sole  witness 
for  the  state,  as  they  had  a  right  to  do,  and 
their  verdict,  approved  by  the  judge,  will 
not  be  disturbed.  Davis  v.  State,  94  Qa.  399, 
19  S.  B.  243. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(m  Ga. ») 
BBPPARD,  SNBDDKBR  &  00.  r.  MORRI- 
SON. 

(Supreme  Court  of  Georgia.    May  11,  1904.) 

BUILDING     CONTRACT  —  UEIf     POB     MATERIALS 
FUBNISHRD—CONSENT  OF  OWNER— CON- 
TRACT WITH  TENANT. 

1.  The  titie  of  the  true  owner  of  land  cannot 
be  subjected  to  a  lien  for  material,  unless  he 
expressly  or  impliedly  consents  to  the  contract 
under  which  the  improvements  are  made. 

2.  Where  the  owner  did  not  consent  to  the  al- 
teration or  improvement  of  the  building,  ^e 
land  could  not  be  subjected  to  a  lien  for  mate- 
rial furnished  under  a  contract  made  by  the 
tenant  with  the  contractor. 

(Syllabus  by  the  Oonrt,) 

Error  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  Reppard,  Snedeker  &  Co.  against 
D.  J.  Morrison  to  foreclose  a  mechanic*s  lien. 
Judgment  for  defendant,  and  plalntiflT  brings 
error.    Affirmed. 

Reppard,  Snedeker  ft  Co.  brought  an  ac- 
tion against  Brockett  ft  Campbell,  contract- 
ors, and  Morrison,  as  owner  of  a  house  and 
lot  in  Savanah,  for  the  foreclosure  of  a  lien 
for  material  furnished  by  the  plaintiff  oo 
the  order  of  the  contractors,  and  alleged  to 
have  been  used  in  improving  the  real  estate 
then  owned  by  Daniels,  but  sold  to  Morrison 
after  the  lien  was  recorded.  The  contracton 
made  no  defense,  but  Morrison  alleged  that 
the  iihprovements  had  been  placed  thereon 
at  the  instance  of  a  tenant  in  possession  of 
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the  property,  without  the  knowledge  or  con- 
sent of  Daniels,  tiie  th^  owner,  and  that 
neither  before  nor  since  the  furnishing  of 
the  material  had  the  owner  ratified  the  ac- 
tion of  the  tenant  in  haying  the  improye- 
ments  made.  The  evidence  was  conflicting 
as  to  whether  Daniels  had  notice  of  the  fact 
that  the  contract  had  heen  made,  or  tiiat  the 
work  was  being  done,  until  after  the  im* 
provements  had  been  completed.  The  tenant 
testified  that  the  owner  came  to  the  place 
while  the  work  was  being  done,  knew  that  it 
was  going  on,  and  made  no  objection.  Dan- 
iels testified  that  the  first  he  knew  of  the 
work  was  when  he  received  notice  from 
plaintUTs  attorney  of  the  dlam  for  a  lien; 
that  he  went  at  once  and  examined  the 
place,  and  returned  and  notified  plaintUTs 
counsel  that  he  had  nothing  to  do  with  it; 
that  the  tenant  was  fbdng  the  place  for  his 
own  accommodation  in  extending  a  partition 
through  the  building;  that  the  tenant  show- 
ed him  a  receipt  and  said  the  work  was  all 
done;  that  the  improvements  were  of  no 
value  to  the  property,  and  would  have  to  be 
torn  down;  that  two  windows  had  been  torn 
out,  and  it  would  cost  about  $300  to  put  the 
building  back  as  It  was  when  the  tenant  had 
gone  into  it;  that  he  told  the  tenant  that  he 
expected  him  to  do  that;  that  there  was  no 
necessity  to  repair  the  store,  from  the  stand- 
point of  repairing;  that  the  tenant  divided 
the  storeroom  so  as  to  make  two  stores,  and 
thereby  enable  him  to  subrent  one  of  them. 
Other  witnesses  testified  that  the  work  done 
bad  not  increased,  the  value  of  the  property, 
but  was  rather  an  expense,  as  the  partition 
would  have  to  be  torn  down,  and  it  would  be 
expensive  to  replace  the  show  window  which 
was  destroyed  in  carrying  out  the  alterations 
made  by  the  tenant  The  judge  charged  the 
jury  that,  if  the  owner  did  not  actually  or 
.  Impliedly  consent  to  the  making  of  the  im- 
provanents,  the  plaintiff  would  be  entitled 
to  a^  judgment  against  the  contractors,  but 
not  to  a  judgment  establishing  a  lien  on  the 
property  good  as  against  the  owner.  The 
jury  found  a  verdict  in  accordance  with  this 
instruction,  and  against  the  U^i,  and  the 
plaintiff  assigns  error  on  the  court's  refusal 
to  grant  a  new  trial. 

W.  B.  Stubbs,  for  plaintiff  in  error.  W.  P. 
La  Boche,  for  defendant  in  error. 

liAJdAB,  J.  The  verdict  settles  the  con- 
flict in  the  evidence,  and,  undor  the  charge 
of  the  court,  is  to  be  construed  as  a  finding 
that  the  owner  did  not  expressly  or  Impliedly 
consent  to  the  tenant's  making  the  contract 
under  which  the  material  was  furnished  by 
the  plaintiff  for  the  improvement  of  the  real 
estate.  Under  the  Code  of  1868  (section 
1950),  a  mechanic  under  such  circumstances 
might  have  been  entitled  to  a  lien,  not  against 
the  real  estate,  but  against  the  improve- 
ment Itself,  "without  regard  to  the  title.** 
Oasklll  V.  Davis,  63  Ga.  64$;  Cooper  v.  Jack- 


son, 107  6a.  25«,  83  S.  E.  60.  But  that  pro- 
vision was  omitted  from  the  lien  act  of  1873 
(Civ.  Code  1805,  S  2801);  and,  while  one  hav- 
ing an  interest  in  land  may  subject  such  in- 
terest to  a  lien  for  Improvements  placed 
thereon  at  his  request,  there  is  nothing  In  our 
statute  which  modifies  the  general  principle 
that  the  title  of  the  true  owner  cannot  be  in- 
cumbered by  a  lien  without  some  act  on  his 
part  signifying  his  assent  Harman  v.  Allen, 
11  Ga.  45;  Callaway  v.  Freeman,  29  Ga.  408; 
Walker  v.  Burt,  57  Ga.  21  (2);  Powers  v. 
Armstrong,  10  Ga.  427;  Rice  v.  Warren,  91 
Ga.  760,  17  S.  B.  1032  (2).  This  case  illus- 
trates the  inherent  justice  of  such  a  rule. 
Repairs  or  additions  might  be  made  at  the 
direction  of  a  disseisor,  trespasser,  or  tenant 
but,  while  costly,  instead  of  being  improve- 
ments, they  might,  as  here,  positively  detract 
from  the  value  of  the  estate.  Or  they  might 
even  be  Improvements  and  add  to  the  value 
of  the  property,  and  yet  might  not  be  of  a 
character  which  the  owner  desired  placed  on 
his  land.  If  the  real  estate  could  be  subjected 
to  a  lien  under  such  circumstances,  he  might 
be  called  upon  to  pay  for  that  which  the  next 
week  he  would  cause  to  be  torn  down  and  re- 
moved. It  frequently  happens  that  the  lot 
and  the  new  house  sell  for  less  than  the  cost 
of  the  building,  and  it  is  unfortunately  true 
that  one  is  often  improved  out  of  his  estate. 
But  before  this  can  be  done,  he  must  at 
least  consent  to  the  making  of  the  disastrous 
Improvement  In  view  of  the  finding  of  the 
jury,  we  are  not  called  upon  to  decide  how 
far  knowledge  of  the  making  of  the  contract 
before  the  work  began,  or  knowledge  acquir- 
ed during  the  progress  of  the  work,  could 
amount  to  that  consent  authorizing  the  fore- 
closure of  a  lien  against  the  true  owner. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(120  Oa.  804) 
YOTHBR  V.  STATE.  ' 
(Supreme  Court  of  <3eorgla.    May  10,  1904.) 

INCEST— SUFFICIBNCT    OF   XVIDBNOB-^TESTI- 
KONT  or  VBMAIA-COBBOBOBATION. 

1.  A  man  accused  of  incestuous  adultery  can- 
not be  convicted  upon  the  uncorroborated  testi- 
mony of  the  woman  with  whom  he  Is  alleged  to 
have  committed  the  offense. 

O^Uabus  by  the  Court) 

Error  from  Superior  Court,  Murray  Ck>tm- 
ty;  A.  W.  Flte,  Judge. 

Jeff  Tother  was  convicted  of  crime,  and 
brings  error.    Reversed. 

H.  A.  Longston,  Jesse  S.  Glenn,  and  Qeo. 
O.  Qlenn,  for  plaintiff  in  error.  Sam  P. 
Maddox,  Sol.  Qen.,  for  the  State. 

SIMMONS,  C.  J.  The  accused  was  char- 
ged with  having  committed  acts  of  incest- 
uous adultery  with  his  own  daughter.  She 
swore  positively  to  his  guilt    There  was 
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absolutely  nothing  to  corroborate  her  testi- 
mony. "A  woman  who  knowingly  and  will- 
fully consents  to  an  act  of  sexual  Intercourse 
which  is  Incestuous  is  an  accomplice  of  the 
man,  and  her  uncorroborated  testimony  is 
not  sufficient  to  sustain  a  verdict  conyicting 
him  of  incestuous  adultery."  Solomon  ▼. 
State,  113  Ga.  192,  38  S.  E.  332.  It  was 
argued  that  in  this  case  the  woman  did  not 
knowingly  and  willfully  consent,  and  was 
therefore  not  an  accomplice.  Under  the  rul- 
ings in  Ralford  y.  State,  68  6a.  672^  and  Tay- 
lor y.  State,  110  Ga.  151,  35  S.  E.  161  (6), 
we  think  her  evidence  showed  that  the  of- 
fense was  incestuous  adultery,  though  her 
consent  may  have  been  reluctantly  given, 
and  that  she  was  an  accomplice,  whose  testi- 
mony was  insufficient  to  convict  without  cor- 
roboration. If  this  Is  not  true,  then  the  ac- 
cused was  guilty  of  rape,  and  the  verdict 
finding  him  guilty  of  incestuous  adultery  was 
illegal.  Thus,  in  either  view  of  the  case,  the 
verdict  should  have  been  set  aside,  and  a 
new  trial  ordered. 

Judgment  reversed.  All  the  Justices  con- 
curring* 

(120G«.  26) 

YOUNG  y.  CENTRAL  OF  GEORGIA  RY. 
CO. 

(Supreme  Court  of  Georgia.    May  11,  1904.) 

OARSIEBS— BJKCTION    OF  FABSENaXBr— MUTIULT- 
BD   TICKET. 

1.  To  ••mutilate"  a  railroad  ticket,  within  the 
reasonable  meaning  of  a  stipulation  on  its  face 
that  ft  shall  not  be  good  for  passage  if  mutilated 
In  any  way.  It  must  be  deprived  of  some  essen- 
tial or  material  part ;  and  such  a  ticket  is  valid, 
although  torn  in  two  pieces,  when  both  pieces 
are  presented  to  the  conductor  at  the  same  time, 
and  it  is  apparent  that  they  are  parts  of  the 
same  ticket,  that  together  they  form  the  entire 
ticket,  and  that  no  fraud  has  been  perpetrated 
upon  the  railroad  company. 

(SiFllabus  by  the  Court.) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Mamie  Young  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Travis  &  Edwards,  for  plaintiff  in  error. 
Lawton  &  Cunningham,  for  defendant  in  er- 
ror. 

CANDLER,  J.  This  was  an  action  for 
damages  for  the  alleged  tortious  eviction  of 
the  plaintiff  from  the  defendant's  train.  The 
jury  found  for  the  defendant,  and  the  plain- 
tilf  excepts  to  the  overruling  of  her  motion 
for  a  new  triaL 

It  appears  that  the  plaintlflT  purchased  in 
Augusta,  at  a  greatly  reduced  price,  a  tick- 
et, over  the  defendant's  line  of  railroad,  from 
Augusta  to  Savannah  and  return.  This  tick- 
et contained  a  printed  stipulation  to  the  ef- 
fect that  if  it  should  become  mutilated  in 
any  way  it  should  not  be  good  for  passage. 
On  the  return  trip,  when  the  plaintiff  ten- 


dered the  ticket  to  the  conductor,  it  was 
torn  into  two  parts.  The  evidence  for  tb« 
plaintiff  was  to  the  effect  that  she  present- 
ed both  pieces  of  the  ticket,  and  that  they 
corresponded  in  such  a  way,  as  to  the  num- 
bering and  other  physical  characteristics  of 
each,  that  there  could  be  no  doubt  that  they 
were  parts  of  the  same  ticket,  and  that  to- 
gether they  formed  the  entire  return  ticket 
Witnesses  for  the  defendant,-  on  the  other 
hand,  testified  that  the  plaintifl?  tendered  the 
conductor  only  a  part  of  the  torn  ticket 
Be  that  as  it  may,  the  conductor  demanded 
the  payment  of  fare  by  the  plaintifiF,  which 
was  refused,  and  she  was  evicted  from  the 
train.  The  court  charged  the  jury  as  a  mat- 
ter of  law  that  the  ticket  was  mutilated  and 
by  its  terms  invalid,  and  restricted  their  con- 
sideration of  the  case  to  the  question  wheth- 
er the  plaintiff  was  evicted  from  the  train 
at  a  proper  place. 

This  was  error.  Only  by  the  most  nar- 
row and  literal  construction  of  the  word 
"mutilated,"  as  contained  in  the  stipulations 
on  the  face  of  the  ticket,  could  the  charge 
be  justified.  The  writer  has  never  favored 
laxity  in  the  enforcement  of  agreements  be- 
tween railroad  companies  and  those  to  whom 
special  rates  or  gratuities  are  granted  (Cen- 
tral R.  Co.  y.  Glascock,  117  Ga.  938,  43  S. 
£.  981;  Gilleland  v.  Louisville  R.  Co.,  119 
Ga.  789,  47  S.  E.  336;  Holly  v.  Southern  R. 
Co.,  119  Ga.  767,  47  S.  B.  188),  but  he  is 
equally  opposed  to  a  construction  so  strict 
as  to  do  violence  to  the  obvious  intention 
of  the  agreement  and  work  a  hardship  on 
the  party  sought  to  be  bound.  The  defini- 
tion given  by  the  Standard  Dictionary  of 
the  word  "mutilate"  is  as  follows:  ''To  cut 
off  or  deprive  of  a  limb  or  essential  part  of, 
as  an  animal  body;  maim;  cut  or  break  off, 
or  otherwise  remove  any  part  of,  as  a  statue; 
disfigure.  To  retrench,  remove,  expunge,  or 
delete  an  essential  or  material  part  of,  so 
as  to  render  Incomplete  or  imperfect,  as  a 
literary  composition;  as,  to  mutilate  a 
speech."  The  main  Idea  of  this  definition 
is  the  removal  of  an  essential  part,  so  that 
the  whole  is  rendered  imperfect  It  is  plain 
that  if  a  ticket  has  been  torn  in  two,  and 
the  two  parts,  preserved,  fit.exactiy  togeth- 
er in  such  a  way  as  to  make  it  indisputa- 
ble that  they  are  parts  of  the  same  ticket 
and  togetiier  form  the  entire  ticket,  there 
has  been  no  mutilation,  except  in  a  purely 
physical  sense.  Nothing  essential  to  a  val- 
id ticket  has  been  removed;  only  its  phys* 
leal  symmetry  has  been  marred.  The  only 
reasonable  object  to  be  accomplished  by  a 
regulation  like  the  one  now  under  consid- 
eration is  to  prevent  fraud.  It  wonld,  of 
course,  be  grossly  unfair  to  the  railroad 
company  to  require  it  to  honor  only  a  part 
of  a  ticket,  for  in  that  case  two  or  more 
persons,  only  one  of  whom  had  paid  any 
consideration  to  the  company,  might  be  en- 
abled to  ride  on  the  same  ticket.  But  if 
the  plaintiffs  evidence  is  to  be  belieyed. 
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8he  furnished  to  the  conductor  of  the  train 
ooncluBlye  evidence  that  a  fraud  had  not, 
and  could  not  hare  been,  perpetrated  bj 
her.  As  to  this  point  there  was,  as  stated 
before,  a  conflict  in  the  evidence;  but  the 
Jury  should  have  been  allowed  to  pass  up* 
on  the  contested  issue,  and  to  say  whether 
the  plaintiff  presented  to  the  conductor  in 
good  faith  an  entire  ticket  which  had,  as 
she  claimed,  been  accidentally  torn  in  two, 
or  only  a  part  of  a  mutilated  ticket. 

In  the  case  of  Wightman  t.  Chicago  R. 
Co.  (Wis.)  40  N.  W.  689,  2  L.  R.  A.  185, 
9  Am.  St  Rep.  778,  it  was  held:  "A  round- 
trip  ticket  having  the  words  'Not  good  for 
passage*  on  the  going  part  of  the  ticket, 
and  the  words  If  detached'  on  the  return- 
ing part,  is  valid  when  both  parts  are  pre- 
sented together  at  the  same  time  to  the 
same  conductor  on  the  going  trip,  although 
the  parts  have  become  separated  by  inad- 
vertence." It  is  contended,  however,  by 
counsel  for  the  defendant  In  error  that  this 
case  turned  on  a  special  statute,  and  is  there- 
fore not  applicable  to  the  case  at  bar.  While 
it  is  true  that  in  the  opinion  reference  is 
had  to  a  Wisconsin  statute,  and  it  is  held 
that  the  company  is  not  authorized,  ''under 
the  guise  of  regulations,  to  abridge  or  impair 
a  passenger's  statutory  or  legal  rights,"  It 
does  not  appear  that  the  statute  in  question 
related  in  any  way  to  the  question  of  the 
mutilation  or  detachment  or  tearing  of  tick- 
ets or  parts  of  tickets.  On  the  contrary,  it 
affirmatively  appears  in  the  opinion  of  Cas- 
soday,  J.,  that  the  statute  referred  to  ••re- 
quired the  defendant,  upon  application  •at 
its  ticket  station,'  •  •  •  and  payment  of 
the  price,  to  sell  to  the  plaintiff  •round  trip 
tickets,  good  for  first  class  passengers* "  be- 
tween certain  points  mentioned.  There  is 
certainly  nothing  in  such  a  statute  that 
would  alter  the  general  rule  involved,  or 
render  any  the  less  applicable  to  the  case 
now  under  consideration  the  principles  an- 
nounced in  the  case  cited.  Under  the  rule 
laid  down  by  the  court  in  the  case  of  Geor- 
gia R.  Co.  V.  Clarke,  97  Ga.  706,  25  S.  B. 
868,  a  stipulation  in  a  special  contract  em- 
bodied in  a  railroad  ticket  should,  in  a  case 
of  uncertainty,  be  construed  most  strongly 
against  the  railroad  company.  In  the  pres- 
ent case  the  court  gave  the  most  rigid  con- 
struction possible  in  the  company's  favor. 
The  case,  we  think,  was  tried  on  the  vnrong 
theory,  and  we  are  therefore  constrained  to 
send  it  back  for  another  hearing. 

Judgment  reversed.  All  the  Justices  oon- 
cuc 

(120  Ga.  ITS) 

TOBfPKINS  T.  CITY  OP  NBWNAN. 
^Supreme  Court  of  Georgia.    May  10,  1904.) 

CBBTIOBABI— BEFUSAIr— PETITIO  N— IIVCOBPOBAT- 
ING  IV  BILL  07  EXCEPTIONS— BE  VIEW. 

1.  Where  a  judge  of  the  superior  court  re- 
fuses to  sanction  a  petition  for  certiorari,  such 
petition  is  no  part  of  the  records  of  the  court, 
although  the  order  refusing  to  sanction  It  be 


entered  upon  It  In  writing.  Such  petition  can- 
not be  sent  up  by  the  clerk  as  part  of  the  rec- 
ord, but  must,  in  order  for  this  court  to  review 
the  refusal  to  sanction,  be  incorporated  in  the 
bill  of  exceptions  or  otherwise  verified  by  the 
judge.  Wood  v.  County  of  Tattnall,  42  S.  B. 
403,  115  Ga.  1000. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Petition  by  Lee  Tompkins  against  the  city 
of  Newnan  for  certiorari  to  review  a  judg- 
ment Petition  denied,  and  petitioner  brings 
error.    Dismissed. 

W.  L.  Stallings,  for  plaintiff  in  error.  A« 
H.  Freeman,  for  defendant  in  error. 

SIMMONS,  C.  J.  Writ  of  error  dismissed. 
All  the  Justices  concurring. 


CUOQa.192) 
ROGERS  V.  CITY  OF  SANDERSVILLE. 
(Supreme  Ck>urt  of  G^rgia.    May  10,  1904.) 

CBIMINAL  LAW-— POSTING  BILLS  WITHOUT  A  LI- 
CENSE—AGENT— LIABILITT. 

1.  One  is  "engaged  in  the  business  of  posting 
bills  and  distributing  advertisements"  who  per- 
forms these  services  for  others  and  for  hire. 

2.  But  one  who  has  been  employed  as  a  sales- 
man cannot  be  said  to  be  engaged  in  the  "busi- 
ness" of  posting  bills  and  distrlbntin^  advertise- 
ments, who  does  so  solely  as  an  Incident  to  the 
selling  for  which  he  has  been  employed,  and 
only  for  the  purpose  of  advertising-  the  wares 
of  his  principal. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County;  B.  D.  Evans,  Judge, 

R.  B.  Rogers  was  convicted  of  violating 
an  ordinance.  A  writ  of  certiorari  to  review 
the  judgment  was  overruled,  and  defendant 
brings  error.    Reversed. 

Rogers  was  the  agent  of  the  Church  ft 
Dwight  Company,  of  New  YorJc,  and  repre- 
sented them  in  selling  their  cooking  soda. 
He  sold  to  merchants  throughout  the  differ^ 
ent  states,  and  the  goods  were  shipped  f^om 
the  New  York  house.  In  connection  with 
selling  soda,  he  distributed  the  advertising 
matter  of  the  Church  &  Dwight  Company, 
and  posted  their  signs,  but  he  did  not  dis- 
tribute advertising  matter  for  any  other 
person.  He  was  a  resident  of  Virglnja.  He 
had  no  place  of  business  in  Sandersviile. 
The  marshal  of  that  dty  testified  that  he 
first  saw  Rogers  on  January  2,  1904^  and 
found  him  engaged  in  the  business  of  tack- 
ing up  signs.  He  was  then  posting  bills  and 
distributing  advertisements  for  Church  & 
Dwi£fht*s  sodas,  but  not  distributing  any  oth- 
er advertising  of  any  other  firm.  He  failed 
to  show  the  license  required  by  the  ordinan- 
ces, and  was  thereupon  arrested.  The  dty 
clerk  testified  that  no  license  had  ever  been  • 
issued  to  Rogers.  He  was  charged  with  the 
offense  of  "engaging  in  the  business  of  bill- 
poster and  distributer  of  bills  and  advertise- 
ments without  first  obtaining  license  and  reg- 
istering his  name  and  business"  as  required 
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by  the  charter  and  ordinances  of  Sanders- 
ville.  The  defendant  was  found  guilty  by 
the  mayor,  and,  by  certiorari,  assigned  as 
error  that  the  Judgment  was  contrary  to  law 
and  contrary  to  evidence;  that  the  convic- 
tion was  further  erroneous,  in  that,  if  in  the 
transaction  complained  of  he  was  "engaged 
in  the  business  of  posting  bills^**  it  was  in- 
terstate business,  so  as  to  relieve  him  from 
the  operation  of  the  ordinance;  that  the  or- 
dinance was  also  void,  in  that  it  attempted 
to  Impose  a  tax  and  require  a  license  of 
traveling  salesmen,  contrary  to  the  act  ap- 
proved December  4,  1896  (Acts  1896,  p.  86). 
The  Judge  of  the  superior  court  overruled 
the  certiorari  and  sustained  the  conviction, 
whereupon  Rogers  excepted. 

W.  B.  Armistead,  for  plaintiif  in  error. 
James  K.  Hines  and  J.  E.  Hey  man,  for  de- 
fendant in  error. 

TiAMAR,  J.  It  is  well  known  that  in  many 
cities  there  are  persons  who  are  engaged  in 
the  business  of  posting  bills  and  distributing 
other  advertising  matter.  They  hold  them- 
selves out  as  ready  to  perform  this  service 
for  the  public  generally.  They  engage  in 
it  for  profit  It  is  their  occupation.  By  it 
they  undertake  to  advertise  the  wares  of 
others.  They  receive  pay  for  their  work  in 
giving  publicity  to  what  others  wish  made 
known.  To  those  thus  engaged  in  Sander»- 
vllle  the  tax  ordinance  will  apply.  But  one 
may  post  bills  and  distribute  advertisements 
without  engaging  in  it  as  a  business.  It 
may  be  only  casually  or  occasionally  that  he 
does  so.  He  may  do  this  gratuitously,  and 
to  give  notice  of  meetings,  public  events,  or 
matters  in  which  there  is  no  element  of 
trade  or  gain.  Again,  he  may  post  or  dis- 
tribute bills,  not  as  a  business  in  itself,  but 
imly  as  an  incident  to  his  real  business  of 
selling  his  own  goods.  If  a  merchant  should 
post  bills  in  his  store  window  or  on  his 
neighbor's  fence,  or  should  distribute  drca- 
lars  to  advertise  his  own  wares^  it  could  not 
ne  claimed  that  in  doing  so  he  bad  engaged 
in  this  as  a  business.  Nor  would  the  legal 
character  of  the  tiansaction  be  changed  if 
he  sent  out  one  of  his  regular  employes  to 
do  the  same  work.  In  both  cases  the  ad- 
vertisement of  his  goods  would  be  an  inci- 
dent t9  the  real  business  of  selling  mer- 
chandise, rather  than  an  engagement  in  the 
new  and  independent  business  of  posting 
bills  and  distributing  advertising  matter.  A 
man  may  have  more  than  one  business,  and 
be  taxed  for  each;  but  where  he  has  only 
one,  he  cannot  be  said  to  engage  in  others 
merely  because  transactions  incidental  to  his 
business  were  of  a  character  which  could 
be  so  conducted  as  to  amount  to  an  inde- 
pendent occupation.  In  the  case  at  bar  the 
>  defendant  was  a  traveling  salesman.  He 
did  not  undertake  to  post  bills  for  the  public^ 
or  to  advertise  the  goods  sold  by  others. 
What  he  did  was  for  the  purpose  of  making 
.>r  increasing  sales^  and  the  various  steps 


leading  to  that  end  were  pa/t  and  parcel  of 
the  business  of  selling.  There  was  nothing 
in  the  evidence  to  show  that  he  had  engaged 
in  the  business  of  posting  bills  and  distribut- 
ing advertisements  in  the  sense  prohibited 
by  the  ordinance.  Gunn  v.  Macon,  84  Qa. 
866,  10  8.  E.  972;  Mayor  of  Savannah  v. 
DehOney,  65  Ga.  83.  Oompare  Fish  v.  Chap- 
man, 2  Ga.  864,  46  Am.  Dec.  398. 

Judgment  reversed.    All  the  Justices  con- 
curring, except  BYANS,  J.,  disqualified. 


OJOGiuUS) 
BALDWIN  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

ASSAULT  WITH  INTENT  TO  KILL-*IN8TBUCTI0NS 

— ADMISSIBILmr  OF  SVIDCNCB— DISQUAI.- 

ISICATION  OF  JimOB. 

1.  In  a  case  of  assault  with  intent  to  murder, 
the  intention  of  the  accused  is  always  a  matter 
for  determination  by  the  Jury;  and  where  the 
evidence  is  such  as  to  authorise  a  finding  that 
the  accused,  while  not  entirely  Justifiable,  was 
not  guilty  as  charged  in  the  indictment.  It  is 
not  error  for  the  Judge  to  give  in  charge  to  the 
jury  the  law  as  to  the  statutory  offense  of  shoot- 
ing at  another. 

2.  A  Juror  is  not  disqualified  by  reason  of  the 
fact  that  his  wife  is  a  second  cousin  of  the  wife 
of  one  of  the  parties  at  Interest. 

8.  On  the  trial  of  an  indictment  for  assault 
with  intent  to  murder,  where  It  appears  that  at 
a  certain  stage  of  the  difficulty  l>etween  the  ac- 
cused and  the  prosecutor  the  accused  lowered 
his  gun  from  his  shoulder,  and  rested  it  on  his 
hip,  it  is  not  permissible,  to  prove  that  he  in- 
tended to  shoot  from  the  latter  position,  to  show 
bv  a  witness  that  '*a  lot  of  good  shots  shoot 
their  guns  from  their  hips.    I  shoot  doves  and 

auail  myself,  and  know  a  lot  of  good  shots  shoot 
tiat  way."  The  admission  of  such  evidmce  is 
error  requiring  the  grant  of  a  new  trial. 

4.  In  such  a  case  it  is  error  to  unduly  stress 
the  contentions  of  the  state,  at  the  same  time 
ignoring  the  contentions  of  the  accused. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Randolph 
County;  H.  C.  Sheffield,  Judge. 

M.  A.  Baldwin  was  convicted  of  shootiiig 
at  another,  and  brings  error.    Reversed. 


BoBser  ft  Brandon,  A.  M.  Raines,  and  M. 
J.  Yeomans,  for  plaintiff  in  error.  J.  A. 
Laing,  Sol.  Gen.,  and  R.  R.  Arnold,  for  the 
State. 

CANDLER,  J.  The  accused  was  tried  un- 
der an  indictment  for  assault  with  intent  to 
murder,  and  was  found  guilty  of  shooting  at 
another.  In  the  bill  of  exceptions  he  com- 
plains of  the  overruling  of  his  motion  for  a 
new  trial.  There  was  some  conflict  in  the 
evidence  as  to  the  events  Immediately  pre- 
ceding the  occurrence  under  investigation. 
It  seems,  however,  that  a  state  of  had  feel- 
ing existed  between  the  accused,  Baldwin, 
and  the  prosecutor,  Blackburn,  and  that  a 
difliculty  between  them  was  not  unexpected. 
About  all  that  is  certain  from  the  evidence  Is 
that  on  the  day  when  the  difficulty  took 
place  Blackburn  was  standing  at  a  designat- 
ed point  on  the  public  square  in  the  town  of 
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Cutbbert,  when  Baldwin  <Iroye,by  him  in  a 
hugi^y,  carrying  a  double-barreled  shotgun 
loaded  with  buckshot;  that,  after  passing 
Blackburn,  Baldwin  drove  a  short  distance, 
and  got  out  of  his  buggy;  and  tliat  almost 
immediately  both  Baldwin  and  Blackburn  be- 
gan firing  at  each  other.  The  witnesses  fpr 
the  state  make  it  appear  that  Baldwin  was 
the  aggressor,  and  fired  first;  while  those  for 
the  accused  testified  that  the  accused  endeav- 
ored to  avoid  a  difficulty,  that  he  was  pur- 
sued by  Blackburn,  and  that  he  fired  only 
after  Blackburn  had  opened  fire  on  him. 

1.  It  is  contended  by  counsel  for  the  ac- 
cused that  the  court  erred  in  giving  to  the 
jury  a  charge  which  would  authorize  them  to 
find  a  verdict  of  guilty  of  shooting  at  an- 
other, as,  under  no  view  of  the  evidence,  was 
such  a  finding  warranted.  This  contention 
is  without  merit  The  several  eyewitnesses 
to  the  affair  who  were  introduced  gave  ac- 
counts which  varied  in  many  essential  de- 
tails. In  a  case  of  this  sort  the  intent  of  the 
accused  is  always  of  primary  importance, 
and  is  a  question  fbr  the  Jury  under  the  evi- 
dence. The  jury  in  the  present  case  had 
ample  evidence  b^ore  them  upon  which  to 
base  a  finding  that  the  accused,  while  not 
wholly  justifiable  in  firing  at  the  prosecutor, 
was  not  guilty  to  the  full  extent  charged  in 
the  indictment  The  charges  on  this  subject 
were  therefore  not  erroneous. 

2.  The  motion  for  a  new  trial  also  seeks  to 
set  up  the  disqualification  of  one  of  the  jurors 
before  whom  the  case  was  tried  on  the 
ground  of  relationship  to  the  prosecutor.  'It 
appears,  however,  frcon  the  affidavits  in  sup- 
port of  this  ground,  that  the  relationship  re- 
lied on  consisted  in  the  fiict  that  the  prose- 
cutor and  the  juror  had  married  second  cous- 
ins. Each  would  have  been  disqualified  to 
act  as  juror  in  a  case  in  y^hich  the  other's 
wife  was  interested,  but  as  to  each  other 
there  was  no  disqualification  whatever.  An 
easy  way  out  of  difficulties  of  this  sort  may 
be  had  by  reference  to  the  rule  laid  down  in 
rhyme  by  Mr.  Chief  Justice  Bleckley  in  Cen- 
tral R.  &  Banking  Co.  v.  Roberts,  dl  Oa.  517, 
18  S.  B.  315: 

The  groom  and  bride  each  comes  within 
The  circle  of  the  other's  kin ; 
But  kin  and  kin  are  still  no  more 
Related  than  they  were  before. 

It  is  apparent,  therefore,  that  in  the  pres- 
ent-case there  was  no  disqualification,  and 
that  the  ground  of  the  motion  referred  to  pre- 
sented no  reason  for  the  grant  of  a  new  trial. 

3.  A  witness  for  the  accused,  who  saw  the 
shooting,  testified  that  before  Baldwin  fired 
at  Blackburn  he  raised  the  gun  to  his  shoul- 
der, and  then  lowered  it  to  his  hip,  after- 
wards raising  It  to  his  shoulder  again,  when 
he  shot.  On  cross-examination  he  was  al- 
lowed, over  the  objection  of  counsel  for  the 
accused,  to  testify:  "A  lot  of  good  shots 
shoot  their  guns  from  their  hips.  I  shoot 
doves  and  quail  myself,  and  know  a  lot  of 
good  shots  shoot  that  way.**    There  can  be 


no  doubt  that  the  admission  of  this  evidence 
was  error.  The  defense  of  the  accused  was 
tliat  he  fired  at  the  prosecutor,  in  self-de- 
fense, or  under  the  fears  of  a  reasonable 
man  that  his  life  was  in  danger.  The  testi- 
mony of  the  witness  on  direct  examination 
tended  to  show  that  he  was  acting  in  self-, 
defense;  that,  after  raising  his  gun  the  first 
time,  he  came  to  the  conclusion  that  it  would 
not  be  necessary  for  him  to  shoot  and  low- 
ered it  to  his  hip.  It  was,  of  course,  permis- 
sible for  the  state  to  rebut  this  evidence  by 
showing  that  the  accused  was  in  the  habit  of 
firing  from  the  hip;  but  clearly,  this  could 
not  be  done  by  showing  that  "a  lot  of  good 
shots*'  are  in  the  habit  of  firing  in  that  man- 
n^. 

4.  The  following  charge  of  the  court  is 
assigned  as  error  on  the  ground  that  it  was 
unfair  and  argumentative:  "For  instance, 
you  can  see  if  Baldwin  was  mad  with.  Blade- 
bum;  for,  if  he  was  not  he  would  not  be 
likely  to  shoot  at  Urn.  See  if  Dr.  Baldwin 
had  a  gun.  Was  he  carrying  It  in  his  bug- 
gy? If  so,  what  for?  Was  he  accustomed 
to  carrying  it?  What  effect  does  Hiat  have 
on  your  minds  in  settling  the  matter?  If 
he  had  a  gun  then,  and  it  was  not  his  custom* 
to  carry  it  about  with  him  in  his  buggy, 
why  did  iie  have  it  that  particular  day? 
Was  it  loaded?  And  if  it  was  loaded,  what 
was  it  loaded  with?  Was  it  loaded  with 
buckshot  or  with  something  else?  If  it' was 
loaded  with  buckshot  why,  and  what  for?. 
Was  it  to  shoot  some  person,  or  to  shoot 
something  else?  Was  he  driving  through 
the  square,  and  did  he  come  in  contact  with 
Blackburn?  Did  he  see  him?  Did  he  have 
any  business  up  there  on  the  square?  Was 
it  business  that  caused  him  to  stop  upon  the 
square?  What  did  he  stop  for?  Did  he  get 
out  of  his  buggy?  If  so,  what  for?  Did  he 
turn  towards  where  Blackburn  was?  If  so, 
why?  Did  he  take  his  gun  from  the  buggy 
when  he  got  out?  If  so,  what  for?  Did  he 
raise  it  and,  if  so,  what  for?  And  in  what 
direction  was  it  pointed?  Did  he  lower  it 
after  raising  it  and  then  raise  it  agahi?  If 
so,  for  what  purpose?  And  did  it  fire  off 
when  he  raised  it  the  second  time^  If  he  rais- 
ed it  the  second  time?  If  so,  in  what  direc- 
tion? Was  the  firing  off  of  the  gun  acci- 
dental or  intentional?"  While  we  are  satis- 
fled  that  the  able  and  learned  trial  judge  had 
no  intention  to  do  other  than  the  most  ex- 
act and  impartial  justice  betw^sen  the  state 
and  the  accused,  we  are  constrained  to  hold 
that  the  charge  quoted  is  fairly  open  to  the 
criticism  made  against  It  As  before  stated, 
Baldwin's  defense  was  that  he  shot  at  thC' 
prosecutor  In  self-defense,  and  there  was  ev- 
idence before  the  jury  in  support  of  that 
theory.  It  could  not,  therefore,  have  been 
otherwise  than  extremely  prejudicial  to  the 
accused  to  Instruct  the  jury  that  if  he  was 
not  mad  with  Blackburn  at  the  time  of  the 
difficulty,  he  would  not  have  been  likely  to 
shoot  at  him.    The  charge  also  goes  into 
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minute  detail  as  to  conduct  of  the  accused, 
which  he  did  not  deny,  and  its  tendency  wa^ 
to  lead  the  jury  to  believe  that,  if  these  ad- 
mitted details  of  the  difficulty  were  true,  the 
accused  was  guilty  as  charged.  It  is  also 
noteworthy  that  nowhere  in  his  charge  did 
jthe  judge  go  with  like  minuteness  into  the 
conduct  of  the  prosecutor  as  contended  by 
the  accused.  The  result  was  that,  as  to  the 
circumstances  immediately  connected  with 
the  difficulty,  the  contentions  of  the  state 
were  given  undue  stress,  while  those  of  the 
accused  were  almost  entirely  .ignored.  The 
decision  on  this  point  is  clearly  governed  by 
the  ruling  of  this  court  in  Brantley  v.  State, 
115  Ga.  230  (3),  41  S.  E.  695,  where  it  was 
held  error  for  the  court  in  a  criminal  case  to 
unduly  impress  upon  the  jury  circumstances 
tending  to  implicate  the  accused,  with  no  cor- 
responding statement  of  the  points  insisted 
upon  in  his  defense.  See,  also,  Thomas  v. 
State,  96  Ga.  485,  22  S.  B.  315;  Moody  v. 
State,  114  Ga.  449,  40  S.  E.  242.  On  account 
of  this  error,  and  of  the  erroneous  admission 
of  evidence  before  referred  to,  the  case 
should  go  back  for  another  trial. 

Judgment  reversed.    All  the  Justices  con- 
enr. 


(UB  Qa.  981) 

CAMP  T.  YOUNG. 
(Supreme  Court  of  Georgia.    May  11, 1904.) 

BANKBUPTCT  —  EFFECT  OF  DIB0HAS01>— KOBT- 
OAOE  LIEN— >TUDGlCEIfT  LIEN— EXEHFTIONS  OF 
BANKBUPT— ACnON  ON  NOTE-H3UFFICIBNCT 
OF  ANBWEB. 

1.  A  discharge  in  bankruptcy  is  no  defense  to 
the  foreclosure  of  a  mortgage  executed  more 
than  four  months  prior  to  tbe  filing  of  the  peti- 
tion in  bankruptcy,  when  the  debt  secured  by 
the  mortgage  has  not  been  proved  In  the  bank- 
rupt court.  Evans  v.  Rounsaville,  42  S.  B.  100, 
115  Ga.  684. 

2.  The  lien  of  a  Judgment  rendered  more  than 
four  months  before  toe  filing  of  a  petition  in 
bankruptcy  is  not  affected  by  a  discharge  in 
bankruptcy,  when  the  holder  of  such  judgment 
has  not  proved  his  debt  in  the  bankrupt  court 
Dozier  v.  McWhorter,  89  S.  B.  106,  118  Ga. 
584;  Smith  v.  Zachry,  42  S.  B.  102,  115  Ga. 
722. 

3.  An  exemption  In  bankruptcy  Is  not  good 
against  a  mortgage  or  judgment  for  the  pur- 
chase money  of  the  property  set  aside  as  ex- 
empt, when  the  holder  of  such  mortgage  or 
judgment  has  not  proved  his  debt  in  the  bank- 
rupt court  See  McKenney  v.  Cheney,  45  S.  B. 
488,  118  Ga.  887,  and  citations. 

4.  The  general  allegations,  in  an  answer,  that 
the  copy  note  attached  to  the  petition  is  not  an 
exact  copy  of  the  note  defendant  gaye  the  plain- 
tiff, and  that  defendant  denies  he  is  indebted 
to  the  plaintiff,  present  no  valid  defense  to  the 
note  sued  upon. 

5.  The  answer  in  this  case  was  properly 
stricken. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Putnam  Coun- 
ty; B.  D.  Bvans,  Judge. 

Action  by  Robert  Young  against  Mrs.  S.  J. 
Camp.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 
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W.  T.  Davidson,  for  plaintiff  In  error.  W. 
F.  Jenkins  ft  Son  and  Z.  D.  Harrison,  for  d»> 
f endant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring,  exc^  BVANS,  J.,  dis- 
qualified 


(IM  Gft.  206> 
COURSBY  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

CanaNAI.    law— BUFFICIENOT    OJT    XVIDENGfr* 
NSW  TRIAL. 

1.  No  attack  was  made  upon  the  legal  sufil- 
ciency  of  the  accusation,  nor  iipon  the  accuracy 
or  correctness  of  the  charge  of  the  court  The 
motion  for  a  new  trial  was  based  only  on  the 
general  grounds  that  the  verdict  was  contrary 
to  law  and  the  evidence.  There  was  sufficient 
evidence  to  sustain  the  charge  contained  in  the 
accusation.  The  trial  judge  approved  the  ver- 
dict finding  the  accused  guilty,  and  this  court 
will  not  set  it  aside. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrlghtsville; 
Wm.  Falrcloth,  Judge. 

Perry  Coursey  was  convicted  of  crime*  and 
brings  error.    Affirmed. 

J.  L.  Kent  for  plaintiff  in  error.  B.  B. 
Blount,  for  the  State. 

CANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(laoGa.  i»> 
RBBSB  T.  CITT  OF  NBWNAN. 
(X>OK  V.  8AMB. 
(Supreme  (3ourt  of  (Georgia.    May  10»  1904.) 

INTOZZCATINO  IJQU0B8— KEEPINO  VOB  ILLEOAL^ 
BAUD— BVIOENGB. 

1.  Under  the  "general  welfare  dause**  in  its 
charter,  a  municipal  corporation  has  authority 
to  make  penal  the  keeping  of  intoxicating  liq- 
uors for  the  purpose  of  illegal  sale.  Paulk  r. 
Sycamore,  30  S.  E.  417,  104  Ga.  728,  41  L. 
B.  A.  772,  69  Am.  St  Bep.  128. 

2.  One  who  receives  money,  and  delivers  whis- 
ky in  exchange  therefor,  may  be  treated  as  the- 
seller,  when  no  other  person  is  shown  to  have 
filled  that  capacity.  Mack  v.  State,  42  S.  B. 
776,  116  Ga.  546.  Proof,  on  the  trial  of  one 
accused  of  keeping  iiquor  for  illegal  sale,  that 
the  accused  made  an  illegal  sale  of  liquor.  Is 
sufficient  to  show  that  the  liquor  sold  was  kept 
on  the  particular  occasion  for  the  pmpoM  of  11« 
legal  sale.  Booney  v.  Augusta,  45  8.  B.  72»  117 
Ga.  709. 

(Syllabus  by  the  Ck)urt) 

Brror  from  Superior  Court  Coweta  Conn* 
ty;  B.  W.  Freeman,  Judge. 

Fed  Beeee  and  Bale  Cock  were  convicted 
of  violating  the  liquor  laws,  and  bring  enor» 
Affirmed. 

W.  li.  Stallings,  for  plaintiffs  In  error.  A* 
H.  Freeman,  fw  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  In  each  caM 
affirmed.    All  the  Justicea  concurring. 
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(!»  Oa.  IflB) 

J0NB8  T.  8TATB. 
(Supreme  Oourt  of  Georgia.    May  10,  lOOi.) 

KBSPINQ  QAMINa  HOUBB— FLAGS  OF  BXT. 

1.  J.  kept  a  home  for  the  daily  oozigregation 
of  a  large  number  of  people  to  make  bets  on 
horse  races  ruo  in  other  states.  The  system 
was  that  the  person  desiring  to  bet  made  ap- 
plication for  a  bet  on  a  certain  horse  at  the 
posted  odds,  handing  his  application  and  the 
money  to  be  bet  to  J.  or  his  agent.  This  appli- 
cation was  then  telegraphed  to  B.  in  a  foreign 
state  for  acceptance  or  rejection.     If  the  bet 


tor  out  of  funds  kept  with  him  for  that  pur- 
pose by  R.  Held,  (1)  that  J.  was  guilty,  under 
Pen.  Code  1895,  (  308,  of  keening  and  main- 
taining a  gaming  house;  and  (2)  that,  even  if 
the  bets  were  accepted  and  consummated  in  an- 
othei:  state,  the  money  was  hazarded  in  the 
house  kept  by  J. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  (boun- 
ty;  li.  S.  Roan,  Judge. 

Charles  Jones  was  convicted  of  keeping 
and  maintaining  a  gaming  house,  and  brings 
error.    Ai&rmed. 

Arnold  &  Arnold  and  Rucker  ft  Rucker, 
for  plaintiff  in  error.  C.  D.  Hill,  Sol.  Gen., 
for  the  State. 

SIMMONS,  0.  J.  Under  the  facts,  we  are 
clearly  of  the  opinion  that  the  court  below 
committed  no  error  in  holding  the  accused 
guilty.  The  first  proposition  announced  in 
the  syllabus  Is  fully  sustained  by  the  reason- 
ing in  the  case  of  Thrower  y.  State,  117  Ga. 
753,  45  S.  E.  126.  The  opinion  In  that  case 
shows  what  a  gaming  house  is,  and  what 
Is  necessary  to  constitute  the  offense  of  keep- 
ing and  maintaining  one.  Learned  counsel 
for  the  plaintiff  in  error  did  not  combat  the 
soundness  of  the  decision  in  Thrower's  Case, 
but  undertook  to  show  that  it  did  not  control 
the  present  case,  because  the  indictment  in 
the  present  case  alleged  that  the  money  was 
hazarded  in  the  house,  while  the  evidence 
showed  that,  Inasmuch  as  the  offer  to  bet 
had  to  be  telegraphed  to  New  Orleans  and 
accepted  there  before  it  became  a  bet,  there 
was  no  hazarding  of  money  in  this  state, 
but  the  hazarding,  if  any,  was  in  New  Or- 
leans. While  the  authorities  generally  hold 
that,  if  an  offer  to  bet  is  made  in  one  state 
to  a  person  residing  in  another  state,  the 
bet  is  consummated  in  the  state  where  ac- 
cepted and  not  in  the  atate  in  which  the 
offer  is  made,  we  think  that  this  rule  is  not 
applicable  under  the  statute  under  which  this 
indictment  was  found.  The  decisions  cited 
by  counsel  for  the  plaintiff  in  error  are  up- 
on  statutes  which  forbid  betting,  and  under 
which  it  is  held  that  an  offer  to  bet  made 
in  one  state  and  acceptance  by  a  person  in 
another  state  is  not  a  violation  of  the  betting 
laws  of  the  state  in  which  the  offer  is  made. 
The  accused  in  the  present  case  was  not  in- 

1 1.  See  Gaming,  vol.  24,  Cent  Dig.  |  IttL 
47  8.B.— ^ 


dieted  for  betting  or  f6r  keeping  a  place  in 
which  bets  were  made,  but  for  keeping  and 
maintaining  a  gaming  house.  The  distinc- 
tion between  betting  and  keeping  a  gaming 
house  is  pointed  out  in  the  able  opinion  of 
Lamar,  J.,  in  Thrower's  Case,  supra.  The 
offense  of  keeping  a  gaming  house  may  be 
committed  where  a  person  keeps  a  house  in 
which  people  congregate  for  the  purpose  of 
betting,  even  if  the  betting  done  is  not  itself 
a  violation  of  law.  In  this  state  it  is  not 
a  penal  offense  to  bet  on  a  horse  race;  but 
if  a  man  keeps  a  house  in  which  persons 
congregate  for  this  purpose,  he  la  guilty  of 
maintaining  a  gaming  house. 

(doming  to  the  facts  of  this  particular  case 
as  to  the  hazarding  of  money,  while  we  think 
it  was  unnecessary  to  make  this  allegation 
In  the  indictment,  still,  in  our  opinion,  the 
facts  fully  sustain  it.  When  a  man  desired 
to  make  a  bet  he  filled  out  an  application 
to  be  telegraphed  to  Roots  in  New  Orleans, 
and  at  the  same  time  handed  in  the  amount 
of  money  he  wished  to  risk  on  the  horse 
selected.  This  money  was  received  by  Jones 
or  one  of  his  agents.  So  far  as  appears  from 
the  record,  the  applicant  never  received  any 
notice,  before  the  race  was  run,  as  to  wheth- 
er his  bet  was  accepted  or  rejected.  After 
the  race  was  over,  the  result  of  the  race 
was  announced,  and  another  agent  of  Jones, 
in  the  same  house,  paid  the  winnings  to  those 
who  had  won.  Where  the  bet  was  lost,  the 
money  which  had  accompanied  the  applica- 
tion was  deposited  by  Jones  to  the  credit 
of  Roots.  Under  this  state  of  facts  we  think 
that  the  money  was  hazarded  in  the  house 
in  question.  The  bettor  deposited  it  there, 
and  lost  it  if  he  failed  to  win,  or  regained 
it  if  he  did  win.  The  whole  transaction  as 
to  the  money  took  place  in  this  house.  This 
was  the  very  object  for  which  the  house 
was  kept  It  was  of  itself  an  invitation  to 
the  people  to  go  to  that  place  and  make 
their  offers  to  bet,  depositing  their  money 
with  the  proprietor  of  the  house.  While 
there  is  no  law  in  this  state  to  punish  the 
bettors,  there  is  a  law  for  the  punishment 
of  the  proprietor  of  such  a  house  in  which 
people  can  meet  dally  to  bet  on  horse  races 
and  hazard  their  money  thereon.  The  money 
was  not  sent  to  New  Orleans.  It  was  placed 
in  the  keeping  of  this  accused,  and  he  kept 
it  if  the  bettor  lost,  or  repaid  it  together 
with  the  winnings,  if  the  bettor  won.  It  is 
clear  to  our  minds  that  the  money  was  haz- 
arded in  the  house  kept  by  Jones.  The  fact 
that  Roots  had  the  right  to  reject  or  accept 
an  offer  to  bet  makes  no  difference.  The 
proof  shows  that  he  did  accept  bets  from 
several  of  the  witnesses,  or,  at  least,  that 
they  were  paid,  or  not  according- to  the  re- 
sult of  the  race.  It  seems  to  us  that  the 
whole  system  was  a  mere  device  or  sham  to 
evade  the  criminal  law  upon  this  subject 
an  effort  to  evade  based  upon  a  technical 
definition  of  the  word  "betting,**  and  an  arti- 
ficial distinction  as  to  where  the  bet  was 
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consummated.  Am  was  oooe  said  by  Judg^ 
Bleckley:  "It  is  something  easier  for  an  of- 
fender to  baffle  the  dlctiosary  than  the  Penal 
Code;  for  the  former  is  perplexed  with  ver* 
bal  niceties  and  shades  of  meaning,  while 
the  latter  grasps  In  a  broad,  practical  way 
at  the  substantial  transactions  of  men.'* 

Judgment  affirmed.  All  the  Juaticea  con- 
curring. 

(120  Ckk.  117) 

COOK  ▼.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  190i.) 

APPEAL  AND  BBBOB  —  BILL  OT  EZOBPTIONa  — 
TIME  POB  FILING— flTATUTEa—AMENDMEHT— 
DISMISSAL  or  WBIT  OF  EBBOB. 

1.  A  bill  of  exceptions  must  be  filed  within  15 
days  from  the  date  of  the  certificate  of  the 
judge  in  the  clerk's  office  of  the  court  whose 
judgment  is  sought  to  be  reviewed.  Seo- 
tioD  1075  of  the  Penal  Code,  proyiding  for 
fast  bill  of  exceptions  in  criminal  cases,  while 
making  no  reference  to  the  filing,  does  not  alter 
or  amend  the  general  law  (Civ.  Code  1805,  i 
5554)  as  to  the  filing  and  time  of  filing  of  the  ! 
bill  of  exceptions.  It  appearing  that  the  bill  of  ' 
exceptions  in  this  case  was  not  filed  within  16 
daj'S  from  the  date  of  the  certificate  of  the  Judge, 
a  motion  to  dismiss  the  writ  of  error  on  thi^ 
ground  must  be  granted.  Greer  ▼.  Prator,  69 
Qa.  881;  Vickers  v.  Sanders,  32  S.  B.  102,  106 
Qa.  265;  Miller  ▼.  Blitch.  74  Ga.  861. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Butts  County; 
H.  M.  Holden,  Judge. 

Dude  Cook  was  conyicted  of  b  crime,  and 
brings  error.    Writ  dismissed. 

C.  L.  Redman,  for  plalntifC  in  error.  O.  H. 
B.  Bloodworth,  Sol.  Gton.,  for  the  State. 

BVANS,  J.  Writ  of  error  dismissed.  All 
the  Justices  concurring. 


(120  Oa.  198) 

BURDBN  ▼.  STATB. 
(Supreme  (3ourt  of  Georgia.    May  10,  1004.) 

IllTOXICATIZVG   LIQUOB— HXBOAL  SALK  — XVI- 

DBNOB-H9T7FFICISNOT— KOnOH    1X>B 

NEW  TBIAL—OBOUNDS. 

l.The  special  assignment  of  error  that  the 
evidence  showed  that  the  accused  merdy  acted 
as  the  agent  of  the  buyer  In  getting  the  whisky 
he  was  charged  with  unlawfully  selling,  and 
did  not  make  a  sale  tnereof  or  have  any  interest 
whatever  in  it.  Is  embraced  In  the  general 
grounds  of  the  motion  for  a  new  trial,  wherein 
complaint  is  made  that  there  was  not  sufficient 
evidence  to  warrant  a  conviction. 

2.  The  conviction  cannot  be  held  to  be  con- 
trary to  the  evidence,  it  appearing  that  a  wit- 
ness for  the  state  testified  that  he  gave  to  the 
accused  a  certain  sum  of  money,  and  a  short 
while  thereafter  the  accused  delivered  to  him  a 

auart  of  whisky,  and  It  further  appearing  from 
be  testimony  of  another  witness  that  the  ac- 
cused, when  asked  '*what  he  sold  that  liquor 
for/'  replied  that  he  was  drinking  too  much  of 
it  himself,  and  let  the  person  to  whom  he  was 
charged  with  selling  it  ''have  it  to  get  rid  of  it" 
Though  the  accused,  in  his  statement  undertook 
to  explain  that  he  acted  merely  as  the  agent  of 
the  purchaser,  and  bought  the  whisky  from  a 
named  person  who  had  the  reputation  of  run- 
ning a  "blind  tiger,*'  the  Judge  who  tried  the 
case  was  warranted  In  reaching  the  conclusion 


that  the  explanation  offered  by  the  accused  was 
a  mere  subterfuge  to  cover  up  an  illegal  sale 
really  made  by  himself.  Mack  v.  State,  42  8.  B. 
776,  116  GkL  546. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Blberton;  P.  P. 
Proffitt  Judge. 

Lem  Burden  was  convicted  of  unlawfully 
selling  liquor,  and  brings  error.    AfBtrmed. 

H.  J.  Brewer,  for  plaintiff  In  error.  T.  J. 
Brown,  Sol.,  for  the  State. 


BVANS,  J.    Judgment  affirmed. 
Justices  concurring. 


All  the 


OLSOGa.  m) 
RAMFOS  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1004.) 

OBIiaNAL  Law  —  FUBNIBHINO  CIOABBTTBS  TO 
KIN0B8  —  INSTBUCTIONS^NBCESSITT  OF  BB- 
QUE8T  TO  CHABGB  —  SUFnCIENOT  OF  XTI* 
OXNGX. 

1.  The  charge  of  the  court  of  which  complaint 
is  made  stated  accurately  the  law  contained  in 
section  497  of  the  Penal  Code,  prohibiting  the 
furnishing  of  cigarettes  to  minors,  with  which 
offense  the  accused  was  charged.  It  does  not 
appear  that  a  request  was  made  to  charce  on 
any  special  defense  of  the  accus^  The  charge 
complained  of  was  therefore  not  open  to  the 
objection  that  It  eliminated  the  defense  of  the 
accused  that  the  dgarettes  were  sold  to  the  mi- 
nor  in  his  absence  by  one  of  his  employ^, 
against  his  positive  instructions  diat  no  cigar- 
ettes should  be  sold  to  minors. 

2.  There  was  sufficient  evidence  to  sustain 
the  verdict  finding  the  accused  guilty,  whidi  was 
approved  by  the  trial  Judge,  and  this  court  will 
not  interfere  with  the  Judgment  overruling  the 
motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Chatham 
County;  P.  B.  Seabrook,  Judge. 

John  Ramfos  was  convicted  of  famishing 
cigarettes  to  minors,  and  brings  error.  Af- 
firmed. 

R.  Ij.  0>lding,  for  plaintiff  in  error.  W.  W. 
Osborne,  Sol.  Gen.,  for  the  State. 

CANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


SMITH  V.  STATB. 


(UO  Qa.  lO) 


(Supreme  Court  of  (Georgia.    May  10,  1004.) 

CBnaNAL  TBZAL— ▲BOUlfBRT  OF  OOUZfBSI/— 
BBAOIlfO  POBTIONS  OF  BOOK  TO  JUBT---AS- 
SIGNMBRT  or  BBBOB— IN8TBUOTIONB— ST7FFI- 
OIBNCT  OF  BVIDBNCB. 

1.  This  court  cannot  say  that  It  was  error  to 
refuse  to  allow  counsel  to  read  certain  por- 
tions of  a  named  book  to  the  Jury  as  part  of  his 
argument,  when  the  assignment  of  error  does 
not  show,  literally  or  in  substance,  what  counsel 
desired  to  read.  CJook  v.  Coffey,  80  S.  B.  27« 
103  GkL  886. 

2.  Taken  in  connection  with  the  entire  charge* 
there  was  no  error  in  any  of  the  charges  of 
which  complaint  was  made.  The  ve«*dict,  if  not 
demanded,  was  certainly  anthoristd  ^  the  evl< 
dence. 

(SyUabns  hj  the  Court) 


Qa.) 


HATHOOCK  V.  MoGOUIRE. 
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Bnror  ttom  Superior  Court  Carroll  Cousty; 
B.  W.  Freeman,  Judge. 

Robert  Smith  was  convicted  of  a  crimen 
and  tvings  eriK>r.    Affirmed. 

W.  D.  Hamrlck,  S.  J.  Boykin,  James  Beall, 
R.  D.  Jackson,  and  W.  F.  Brown,  for  plaintifT 
In  error.  John  C.  Hart,  Atty.  Oen.,  and  H. 
A.  Hall,  Sol.  Gen.,  for  the  State. 

SIMMONS,  0.  J.  Judgment  aflSrmed.  All 
the  Justices  concurring. 


(120  Ga.  in) 

POWELL  ▼.  STAim 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

CBIXIIVAI.  LAW—FEEFONDEEAIVCS  OF  EVIDBRCS 
—CREDIBILITY  OP  WITNESSES. 

1.  The  motion  for  a  new  trial  does  not  com- 

{>Iain  that  the  court  coromitted  any  error  of 
aw  on  the  trial  before  the  jury.  There  was  a  de« 
dded  conflict  in  the  evidence.  The  juiy  belier- 
ed  the  testimony  of  a  single  witness  offered  by 
the  state  in  preference  to  the  statement  of  the 
accused  and  the  evidence  of  two  witnesses  In-f 
troduced  In  his  behalf.  This  was  their  privilege 
under  the  law.  The  verdict  was  approved  by 
the  trial  judge,  and  no  legal  reason  appears  why 
this  court  should  set  it  aside. 

2.  If  the  witness  for  the  state  was  to  be  be- 
Heved,  the  profane  language  testified  to  have 
been  used  in  her  presence  was  entirely  without 
provocation. 

(Syllabus  by  the  Court.) 

.  Error  from  City  Court  of  Amerlcus;  O.  E. 
Crisp.  Judge. 

Tom  Powell  was  convicted  of  a  crime,  and 
brings  error.    Affirmed. 

Blalock  &  Cobb,  for  plalntiflf  In  error.  J. 
A.  Analey,  Jr.,  SoL,  and  F.  A.  Hooper,  Sol. 
Gen.,  for  the  State. 

CANDLER,  J.  Judgment  affirmed.  All 
the  JusGces  concur. 


(118  Os.  978) 

HATHCOCK  T.  McGOUIRK. 
(Supreme  Court  of  Georgia.    May  11,  1904.) 

QUO  WABBANTO— TRIAI.  OF  BIOHT  TO  OFFICB— 
▲PPUCATION  — TBIAI/— CORTINUANOB— SELBO- 
TION  OF  JUBOR8— BEVIEW  OF  EVinSRCB— NE* 
CESBITT  OF  BBIEFINO  EVIDENCE. 

1.  It  was  not  error  to  refuse  a  continuance  be- 
cause of  the  absence  of  a  nonresident  witness; 
nor  because  of  the  illness  of  the  xespondent's 
brother,  the  court  assuring  the  respondent  that, 
should  he  receive  information  that  his  brother^s 
condition  demanded  his  presence,  the  trial  of 
the  case  would  be  suspended. 

2.  An  application  for  leave  to  file  a  quo  war- 
ranto, reciting  that  at  an  election  for  sheriff 
of  a  named  county,  held  on  a  given  day,  the  ap- 
plicant received  a  majority  of  the  votes  cast, 
which  fact  was  duly  certified  by  the  proper 
authorities:  that,  notwithstanding,  his  oppo- 
nent was  given  a  commission  by  the  Governor 
of  the  state,  under  which  he  took  possession  of 
the  office,  and  was  exercising  the  privileges  and 
receiving  the  emoluments  thereof,  without  law- 
ful authority  and  in  utter  disregard  of  the  rights 
of  the  applicant ;  and  that  the  term  of  office  for 
which  applicant  was  elected  has  not  expin^, 
etc.— is  not  demurrable  on  the  ground  that  the 
Applicatiop  does  not  set  forth  a  cause  of  actiout 


or  on  the  ground  that  the  superior  court  of  that 
county  is  without  jurisdiction  to  entertain  the 
same,  or  on  the  ground  that  the  applicant's 
remedy  was  to  have  contested  the  election,  and 
the  oommisslon  issued  by  the  Governor  to  the 
respondent  was  conclusive  as  to  his  right  to  hold 
the  office. 

(a)  The  motion  to  dismiss  the  proceeding  and 
the  motion  to  vacate  the  order  directing  the 
writ  to  issue  embraced  substantially  the  same 
matters  set  up  by  way  of  demurrer,  and  were 
properly  overruled  by  the  court. 

3.  The  jury  provided  for  in  section  4880  of 
the  Civil  Code  of  18D5  may  be  selected  by  draw- 
ing a  panel  of  3G  jurors  from  the  box,  purging 
the  panel,  and  reducing  it  to  24,  and  selecting 
the  Jury  therefrom  in  the  usual  way ;  each  par- 
ty being  allowed  6  peremptory  chafienges. 

4.  This  oourt  will  not  review  the  evidence  in 
a  case  when  it  is  apparent  that  there  has  been 
no  bona  fide  effort  to  brief  the  evidence  as  re- 
quired by  law;  nor  will  it  undertake  to  pass 
upon  assignments  of  error  requiring  a  consid- 
eration of  the  evidence. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Douglas  Coun- 
ty; A.  I*  Bartlett,  Judge. 

Application  by  C.  W.  McGouirk  for  writ 
of  quo  warranto  against  M.  L.  Hathcock  to 
try  title  to  the  office  of  sheriff.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Afllrmed. 

B.  G.  Griggs  and  J.  S.  James,  for  plaintiff 
In  error.  J.  H.  Hall,  J.  H.  McLarty,  W.  A. 
James,  and  W.  K.  Fielder,  Sol.  Gen.,  for  de- 
fendant in  error. 

EVANS,  J.  C.  W.  McGoulrk  presented  to 
the  superior  court  of  Douglas  county  an  ap^ 
plication  for  a  writ  of  qu6  warranto  to  in- 
quire into  the  right  of  M.  L.  Hathcock  to 
the  ofl^ce  of  sheriff  of  that  county,  to  which 
ofllce  the  applicant  claimed  he  had  been  duly 
elected  on  the  first  Wednesiday  in  October, 
1902.  The  court  passed  an  order  calling  on 
Hathcock  to  show  cause  on  the  11th  day  of 
April,  1003,  why  the  writ  should  not  issue, 
and  service  was  perfected  on  Hathcock  on 
April  6,  1903.  On  April  11, 1903,  he  appeared 
and  filed  both  a  demurrer  and  an  answer.  On 
the  same  day  the  applicant  offered  an  amend- 
ment to  his  application,  which  was  allowed 
over  the  defendant's  objection.  The  hearing 
was  then  postponed  until  May  4,  1903,  when 
the  case  was  taken  up  in  a>nnecti.on  with 
other  cases  of  like  character,  in  one  of  which 
(that  of  Harding  against  Sayer)  the  court  di- 
rected that  an  order  be  taken  granting  leave 
to  file  an  information,  ''and  also  announced 
that  shnilar  judgment  would  be  signed  in 
this  case."  The  order  in  the  case  of  Hard- 
ing against  Sayer  was  accordingly  prepared 
and  signed,  but  no  order  in  this  case  was 
signed  until  December  5,  1908,  the  court 
"anticipating  the  Sayer  case  would  settle  all 
the  questions  of  law  in  this  case,'*  and  noth- 
ing further  was  done  until  the  day  last 
named.  On  that  day  a  hearing  was  had  on 
the  defendant's  demurrer  and  answer,  and 
the  court  passed  an  order  overruling  the  de- 
murrer on  all  the  grounds  therein  contained, 
and  adjudging  and  directing  that  the  appli- 
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cant  "have  leave  to  file  said  Information  In 
the  nature  of  the  writ  of  quo  warranto  to 
inquire  Into  the  right  and  title  of  the  said 
M.  L.  Hathcock  to  the  office  of  sheriff  of 
Douglas  county  for  the  term  of  two  years 
from  the  Ist  day  of  January,  1903."  The 
court  further  adjudged  that  a  question  of 
fact  was  made  by  the  pleadings,  and  directed 
that  a  Jury  be  drawn  as  provided  by  law 
for  the  trial  of  said  issue  of  fact,  and  that 
the  clerk  of  the  superior  court  of  Douglas 
county,  upon  the  filing  of  the  information, 
issue  a  writ  of  quo  warranto,  to  be  directed 
to  the  respondeut,  requiring  him  to  appear 
at  a  special  court  to  be  held  on  the  21st  day 
of  December,  1903,  and  file  his  answer  to 
said  Information,  and  to  try  the  Issues  of  fact 
as  provided  by  law.  The  order  of  the  court 
further  directed  that  Hathcock  be  served 
with  a  copy  of  the  writ  of  quo  warranto  and 
Information  10  days  before  the  time  set  for 
the  hearing.  On  December  21,  1903,  he  ap- 
peared and  filed  a  motion  to  vacate  and  set 
aside  the  order  passed  on  December.  5th,  and 
also  filed  a  demurrer  and  answer  to  the  In* 
formation  brought  in  pursuance  of  that  or- 
der, as  well  as  a  motion  to  dismiss  the  pro- 
ceeding. The  hearing  was,  by  order  of  the 
court,  continued  until  January  14, 1904,  when 
the  motion  to  vacate,  the  demurrer,  and  the 
motion  to  dismiss  were  heard  and  overruled* 
On  January  15th,  when  the  case  was  called 
for  trial,  the  defendant  moved  for  a  continu- 
ance, wliich  was  refused,  and  the  case  pro- 
ceded  to  a  trial  on  its  merits.  The  Jury  re- 
turned a  verdict  in  favor  of  McGoulrk.  The 
defendant,  Hathcock,  thereupon  made  a  mo- 
tion for  a  new  trial,  to  which  an  amend- 
ment was  subsequently  offered  and  allowed. 
This  motion  came  on  to  be  heard  on  January 
25,  1904,  and  on  that  day  the  court  passed 
an  order  overruling  the  same.  On  the  lacA- 
named  day  Hathcock  presented  his  bill  of 
exceptions,  which  was  duly  signed  by  the 
Judge,  and  therein  assigned  error  on  all  the 
rulings  above  referred  to  which  were  adverse 
to  him.  The  questions  presented  by  his  de- 
murrers and  the  several  motions  made  by 
him.  Including  the  motion  for  a  new  trial, 
will  appear  from  the  discussion  of  the  case 
which  follows,  and  it  la  needless  to  set  forth 
at  length  the  various  grounds  of  these  demur- 
rers and  motions.  The  issues  raised  by  the 
pleadings  of  the  plaintiff  and  the  answers  of 
the  defendant  will  be  likewise  made  to  suffi- 
ciently appear. 

1.  Ck)mplalnt  Is  made  by  the  plaintiff  in 
error  that  the  trial  Judge  Improperly  refused 
to  grant  a  continuance  because  of  the  ab- 
sence of  a  witness.  It  appears  from  the  rec- 
ord that  the  absent  witness  did  not  reside  in 
the  county.  So  there  Is  no  merit  in  this 
complaint  A  continuance  was  also  asked  be- 
cause of  the  Illness  of  the  respondent's  broth- 
er. The  court  assured  respondent  that,  should 
he  receive  information  that  his  brother's 
condition  demanded  his  presence,  he  would 
suspend  the  case.    The  court  did  not  abuse 


his  discretion  in  refusing  to  grant  a  continu- 
ance on  this  ground. 

2.  It  was  Insisted  by  the  defendant  below 
that  the  application  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto 
set  forth  facts  disclosing  that  the  court  was 
without  Jurisdiction  in  the  premises,  inas- 
much as  the  action  of  the  Governor  in  issuing 
a  commission  to  Hathcock  was  conclusive, 
and  could  not  be  Inquired  into  by  the  courts; 
that  the  statutory  remedy  of  contest  was  ex- 
clusive; and  that  the  facts  alleged  were  in- 
sufficient to  authorize  the  granting  of  the 
applicant's  prayer  that  a  writ  of  quo  war- 
ranto issue.  In  brief,  the  application  alleged 
t^at  at  an  election  for  the  office  of  sheriff 
held  in  the  county  of  Douglas  on  the  first 
Wednesday  in  October,  1902,  applicant  re- 
ceived 802  votes,  and  Bi.  L.  Hathcock  re- 
ceived 755  votes;  that  after  the  election  the 
votes  were  consolidated  by  the  managers 
thereof,  in  accordance  with  the  statutes  made 
and  provided  in  such  cas^s,  and  it  appeared 
from  the  consolidated  returns  made  by  the 
managers  who  held  the  election  at  the  vari- 
ous voting  precincts  in  the  county  that  the 
applicant  had  received  the  votes  of  862  legal- 
ly qualified  voters  of  the  county,  whereas 
the  said  Hathcock  had  received  the  votes  of 
only  755  voters  of  the  county;  that,  from  the 
consolidated  returns  made  by  the  managers 
of  the  election  in  the  manner  prescribed  by 
law,  the  applicant  had  a  majority  of  107 
votes  of  the  legal  voters  of  said  county,  and 
was  duly  elected  sheriff  of  the  county  for  a 
term  of  two  years  from  the  1st  day  of  Jan- 
uary, 1908,  but  notwithstanding  his  oppo- 
nent, Hathcock,  failed  to  receive  a  majority 
of  the  votes  cast  at  the  election,  he  was, 
without  legal  warrant  or  authority,  com- 
missioned as  sheriff  of  said  county  for  a 
term  of  two  years  from  the  1st  day  of  Jan- 
uary, 1903,  and  .the  said  Hathcock  now  holds 
the  commission  issued  to  him,  and  la  in  pos- 
session of  the  office  of  sheriff,  discharging 
the  duties  thereof,  and  enjoying  all  the  emol- 
uments, profits,  and  honors  of  that  office,  de- 
spite the  fact  that  applicant  was  legally 
elected  to  said  office  in  the  manner  provided 
for  by  the  laws  of  this  state,  an^  has  a  full 
and  complete  title  thereto;  that  he  haa  been 
illegally  and  wrongfully  ejected  from  said 
office  by  the  said  Hathcock,  who  Illegally  and 
fraudulently  obtained  the  commission  thereto 
which  authorizes  him  to  discharge  the  duties 
of  the  same,  and  to  receive  the  profits,  emolu- 
ments, and  honors  thereof;  that  the  said 
Hathcock.  is  usurping,  by  virtue  of  said  com- 
mission, the  said  office,  together  with  all  of 
its  privileges,  honors,  and  profits;  tliat  said 
office  is  one  of  profit,  and  the  term  for  which 
applicant  was  elected  thereto  has  not  yet  ex- 
pired; that  he  has  a  property  right  therein, 
and  is  being  deprived  of  his  property  right 
in  said  office  by  the  Illegal  acts  and  ysurpa- 
tions  of  the  said  Hathcock,  as  aforesaid.  At- 
tached to  this  application  was  a  copy  of  the 
consolidated  retm'ns  of  the  election,  show- 
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tog  tbe  nninber  of  votes  cast  respectively, 
for  the  applicant  and  his  defeated  opponent 
Tbe  application  closed  with  a  prayer  that  a 
mle  nisi  be  directed  to  Bi.  L.  Hathcock,  re* 
quiring  him  to  show  cause,  at  snch  time  and 
place  as  the  court  might  fix,  why  an  Infor- 
mation should  not  be  filed  against  him,  and 
the  state's  writ  of  quo  warranto  Issue  to 
determine  what  right  and  title  he  has  to  the 
office  of  sheriit,  as  aforesaid,  and  by  what 
authority  he  is  exercising  the  rights  of  said 
office.  In  an  amendment  to  his  application, 
which  was  allowed,  the  applicant  alleged 
that  notwithstanding  the  fact  that  he  re- 
ceived the  majority  of  the  votes  of  the  law- 
ful voters  cast  at  sa^l  election,  and  notwith- 
standing the  returns  of  said  election,  regu- 
larly made  as  required  by  law  by  the  duly 
constituted  officers  to  hold  the  election,  on 
their  face  showed  that  he  had  received  a  ma- 
jority of  the  votes  of  the  duly  qualified  voters 
which  had  been  cast  at  said  election,  and 
notwithstanding  a  true  copy  of  said  returns 
had  been,  previously  to  the  issuing  of  said 
commission  to  Hathcock,  filed  with  the  Gov- 
ernor of  tbe  state,  the  said  Governor,  con- 
trary to  law  and  in  utter  disregard  of  the 
rights  of  applicant,  illegally  and  wrongfully 
Issued  to  Hathcock  the  commission  of  aherlfl 
of  said  county  of  Douglas. 

Substantially  the  same  objections  raised 
by  the  demurrers  were  asserted  in  the  motion 
to  dismiss  and  the  motion  to  vacate  the  or- 
der overruling  the  first  demurrer.  Both  the 
application  for  leave  to  file  and  the  informa- 
tion distinctly  allege  that  applicant  received 
a  majority  of  the  legal  votes  cast  in  the  elec' 
tlon,  and  no  hint  from  the  pleadings  of  ap- 
plicant would  suggest  the  slightest  color  of 
authority  for  respondent  to  hold  the  office. 
In  all  of  the  reported  cases  in  this  state  the 
defeated  candidate  was  attempting  by  quo 
warranto  to  either  declare  the  <^ce  vacant, 
or  sustain  his  right  to  the  same  because  of 
certain  alleged  matters  dehors  the  certificate 
of  the  consolidating  board  declaring  the  elec- 
tion of  his  opponent.  The  case  at  bar,  on 
the  pleadings  of  applicant,  is  that  of  a  suc- 
cessful candidate  receiving  a  majority  of 
the  votes  cast  in  the  election;  his  election 
legally  declared  by  the  board  of  consolida- 
tion, and  duly  certified  to  the  Governor; 
and  the  Issuance  of  a  commission  to  his  de- 
feated adversary  by  the  Governor  without 
authority  of  law,  and  in  utter  disregard  of 
his  right  to  the  <^ce.  It  needs  no  argument 
to  sustain  the  contention  that  In  such  a  case 
the  appropriate  remedy  is  by  quo  warranto 
proceedings.  Civ.  Ck>de  1895^  (  4878;  High's 
Ex.  L.  Rem.  (  630a.  The  issuance  by  the 
Governor  of  a  commission,  since  the  act  of 
1883,  providing  that  in  contested  election 
cases  the  Issues  shall  be  adjudicated  by  the 
judge  of  the  superior  court,  is  a  ministeri- 
al act  His  duty  is  to  issue  the  commission 
to  the  person  whose  election  Is  certified  by 
the  proper  authorities,  in  cases  where  there 
is  no  contest  and,  where  thqre  has  been  i| 


contest  to  the  person  adjudged  by  the  spe- 
cial tribunal  to  determine  the  result  by  con- 
test proceedings  as  entitled  to  the  commis- 
sion. Even  when  the  Governor  was  the 
official  to  pass  on  the  Issues  made  in  a  pro- 
ceeding of  contest,  it  was  held  that  a  com- 
mission was  not  conclusive  as  to  matters 
not  passed  upon  by  the  Governor.  CSorbltt 
V.  McDaniel,  77  Ga.  544,  2  8.  E.  6»2.  But 
where  every  right  to  the  commission  was 
in  the  applicant  and  respondent  was  a 
usurper,  according  to  the  pleadings  of  ap- 
plicant It  cannot  be  said  that  the  Illegal  is- 
suance of  the  commission  would  deprive  ap- 
plicant from  appealing  to  the  court  to  pre- 
vent a  usurpation  of  office.  It  may  be  that 
tlie  Governor  was  fully  justified  in  issuing 
the  commission  to  Hathcock,  but  this  could 
be  urged  as  matter  of  defense.  The  demur- 
rer admits  all  facts  well  pleaded,  and  the 
allegations  of  both  the  application  and  the 
Information  clearly  show  the  election  of  Mc- 
Gouirk,  and  the  improper  Issuance  of  com- 
mission to  Hathcock.  It  is  only  in  cases 
where  the  election  board,  or  the  tribunal  to 
try  contest  proceedings,  certifies  that  a  nam- 
ed person  has  received  a  majority  of  the 
votes  cast  at  an  election,  and  the  Governor 
issues  a  commission  on  such  certificate,  that 
it  has  been  held  that  a  commission  thus  reg- 
ularly Issued  is  final. 

Another  objection  urged  in  the  demurrer 
was  that  the  exclusive  remedy  of  applicant 
was  to  have  contested  the  election.  It  would 
seem  absurd  to  say  to  a  successful  candidate 
for  office,  who  has  received  a  majority  of 
the  votes,  *and  who  has  been  declared  enti- 
tled to  the  office  by  the  board  of  managers 
consolidating  the  election  returns,  that  be- 
fore he  is  entitled  to  the  office  he  must  file 
contest  proceedings  against  his  defeated  ad- 
versary. The  successful  candidate  is  never 
the  contestant  The  certificate  of  the  board 
of  consolidation  gives  him  a  prima  fade 
right  to  the  office.  But  the  defeated  candi- 
date may  contest  and  the  result  of  such  a 
proceeding  Is  conclusive  as  to  the  person 
elected  and  eptitled  to  the  office.  However, 
this  is  not  the  case  raised  In  the  pleadings 
by  demurrer.  . 

Where  the  purpose  is  to  declare  the  office 
vacant  any  dtisen  and  taxpayer  may  file 
a  proceeding  in  the  nature  of  quo  warran- 
to. If  the  relator  happens  to  be  the  defeat- 
ed candidate,  his  right  to  file  the  informa- 
tion is  in  his  capadty  as  an  Interested  dti* 
ssen,  and  not  in  his  capadty  of  a  defeated 
candidate.  In  the  character  of  defeated  can- 
didate, he  can  claim  no  more  than  the  right 
to  have  the  opportunity  to  institute  quo  war- 
ranto proceedings  against  his  opponent  who 
was  illegally  Installed  in  office,  for  the  pur- 
pose of  ousting  him.  Howell  v.  Pate,  119 
Ga.  537,  46  S.  E.  667;  Davis  v.  Olty  Oouncil, 
90  Ga.  824,  17  S.  BV.  110. 

When  a  defeated  candidate  wishes  to  as- 
sert his  claim  that  he  recdved  a  majority 
of  the  legal  votes  cast  at  an  election»  he 
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most  avail  himself  of  hlB  statutory  remedy 
of  contest  His  right  to  the  office  must  ap- 
pear from  the  Judgment  or  order  of  the  prop* 
«r  tribunal  vested  by  law  with  the  authority 
of  going  behind  the  return  of  the  election 
managers,  and  declaring  the  true  result  of 
the  election  to  be  that  he  had  recdired  a 
majority  of  the  legal  votes  cast  Until  the 
defeated  candidate  has  in  this  way  estab- 
lished his  right  to  the  office,  he  cannot  by 
quo  warranto  seek  the  ouster  of  his  opponent 
and  his  own  induction  into  office.  From 
what  has  been  said,  we  conclude  that  the 
court  was  right  in  overruling  the  various 
demurrers  and  motions. 

8.  When  the  judge  determined  that  the  an- 
swer to  the  information  raised  an  issue  of 
fact,  he  passed  an  order  for  a  special  term 
of  court  to  try  the  same,  and  in  this  order 
directed  that  a  jury  be  drawn  as  provided 
by  law.  Pursuant  thereto,  36  jurors  were 
drawn  from  the  box,  from  which  number  a 
panel  of  24  was  made  up,  and  the  jury  was 
selected  from  this  panel  in  the  usual  way. 
Plaintiff  in  error  contends  that  the  Judge 
did  not  have  the  authority  to  draw  more 
than  12  names  from  the  box,  under  Oiv.  Oode 
1885,  f  48S0,  and  the  drawing  of  a  hirger 
number  denied  him  the  right  of  a  trial  by 
the  Jury  provided  for  by  the  statute.  Pri- 
or to  the  act  of  1868,  which  is  codffied  in 
section  4880,  the  practice  In  mandamus,  pro- 
hibition, and  quo  warranto  was  uniform, 
and  all  issues  of  fact  were  tried  in  term 
time.  The  act  of  1868  made  an  exception 
of  quo  warranto,  and  provided  for  a  more 
speedy  trial  at  a  special  term  of  court  to 
be  called  not  less  than  10  nor  longer  than 
80  days  after  the  judge  had  determined  that 
the  information  and  answer  made  an  issue 
of  fact  The  evident  purpose  of  the  Legis- 
lature was  to  provide  a  more  speedy  trial 
in  this  kind  of  cases,  and  the  machinery  de- 
vised was  to  effectuate  such  purpose.  To 
some  extent  there  was  a  viirlance  from  the 
general  procedure-^otably  in  the  provision 
for  trial  at  a  special  term,  and  the  abolition 
of  all  distinction  between  appearance  and 
trial  terms.  W.  ft  A.  R.  B.  v.  State,  60  Ga. 
081.  Except  as  otherwise  provided,  the  gen- 
eral law  of  practice  and  procedure  was  ap- 
plicable. It  will  be  observed  that  no  provi- 
sion was  made  for  supplying  this  panel  to 
the  number  of  12  in  case  of  its  depletion 
from  any  cause,  nor  was  either  party  given 
the  right  of  peremptory  challenge.  The  act 
of  1878,  codified  in  Pen.  Code  1805,  f  864, 
broadly  gives  to  each  litigant  in  every  dvil 
case  the  right  to  demand  a  full  panel  of  24 
competent  and  impartial  jurors  from  which 
to  strike  a  jury.  While  the  section  Just  dt* 
ed  says  that  each  party  may  demand  a  full 
panel  of  24,  the  act  from  which  the  section 
is  codified  distinctiy  states  that  in  all  dvU 
cases  any  party  shall  have  the  right  to  de- 
mand a  full  panel  of  24  competent  and  im- 
partial jurors  from  which  to  strike  a  jury. 
This  section  is  applicable  to  all  civil  cases, 


and  embraces  in  its  broad  provisions  tb« 
practice  in  the  trial  of  quo  warranto  pro* 
ceedings.  Therefore,  c<mstruing  these  sec- 
tions together,  as  well  as  all  other  kindred 
sections,  we  hold  that  the  judge  is  not  lim- 
ited to  the  drawing  of  12  men  by  Civ.  Code 
1805,  f  4880,  but  in  hia  discretion,  may 
draw  36,  so  as  to  allow  the  selection  of  a 
Jury  as  in  ordinary  cases.  This  construction 
gives  effect  to  the  wise  policy  of  uniform- 
ity of  procedure,  accords  to  each  party  six 
peremptory  challenges,  and  does  not  with- 
draw any  right  or  privilege  from  the  liti- 
gants. 

4.  None  of  the  other  assignments  of  error 
can  be  intelligentiy  passed  on  without  ref- 
erence to  the  evidence  adduced  on  the  hear-, 
ing  below.  No  bona  fide  effort  to  comply 
with  the  statute  as  to  making  a  brief  of  the 
evidence  appears  to  have  been  made  in  this 
case.  "This  court  will  not  review  the  evi- 
dence in  a  case  when  it  is  appareit  that 
there  has  been  no  bona  fide  effort  to  brief 
the  evidence  as  required  by  law,  and  when 
the  document  purporting  to  be  a  brief  of 
the  evidence  is  extensively  intersp^sed  with 
objections  to  testimony,  statements  and  ar- 
guments of  counsel,  and  evidence  to  which 
objections  were  sustained,  and  also  with  col- 
loquies between  counsel  and  court  none  of 
which  should  properly  find  place  in  a  brief 
of  evidence."  Culver  v.  Silver,  IIS  Ga.  1142, 
80  S.  B.  472.  Nor,  in  such  a  case  as  the  pres- 
ent can  this  court  undertake  to  '"pass  upon 
assignments  of  error  requiring  a  considera- 
tion of  evidence."  Carmichael  v.  State,  111 
Ga.  668,  86  S.  B.  872. 

.  Judgment  aflirmed.  All  the  Justices  con- 
curring. 

(llOGku  132) 
THOMPSON  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1004.) 

PESJtrBT  —  FALSE    SCHOOL   BXPOBT  —  CBIMIlf AL 

TBIAL  —  PABOL  BVIDBNCB— INSTBUOTIONS^ 

NBW  TBIAL-^eUinCIBlTOT  OF  BVIOBlfCB. 

l.In  an  indictment  for  false  swearing  it  b 
not  necessary  to  allege  expressly  that  the  oath 
was  taken  not  in  a  judldal  proceeding,  when  the 
facts  set  out  in  the  indictment  show  this  on« 
equivocally. 

2.  Where,  on  the  trial  of  one  accused  of 
false  swearing,  it  api>ear8  that  he  had  sworn 
to  a  report  of  several  pages,  one  of  such  pages 
is  not  inadmissible  in  evidenoe  becaose  the  ac- 
cused had  previoudy  sworn  to  It  before  another 
attesting  officer.  The  first  oath  did  not  affect 
the  falsltv  of  the  second,  nor  render  the  page 
inadmissible.  Nor  was  it  error  to  admit  panri 
evidenoe  to  the  effect  that  the  oath  of  the  ae^ 
rased,  subscribed  to  the  report,  was  to  the 
entire  report,  Inclodlng  the  page  just  referred 
to. 

8.  One  indicted  for  fahw  swearing  may  be  con- 
victed although  it  appear  that  the  oflBoer  who 
administered  the  oath  knew  at  the  time  that 
it  was  false,  and  made  to  obtain  funds  to  which 
the  affiant  was  not  entitied,  and  such  officer 
administered  the  oath  for  the  purpose  of  in- 
stituting criminal  proceedings. 

4.  Where  a  school-teacher  is  indicted  for 
swearing  to  a  false  sdiool  report,  and  sudi  re- 
port is  lost,  upon  the  trial  of  the  teacher  under 
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another  indictment  for  tbe  same  oiCenae  the  finit 
indictment  is  admissible  in  eyidence  to  show  the 
contents  of  the  lost  report,  when  there  is  evi- 
dence  that  certain  names  in  the  report  and  in 
the  first  Indictment  were  identical. 

5.  A  new  trial  will  not  be  ordered  because  of 
the  failure  of  the  trial  Judge  to  instruct  the 
jury  as  to  the  form  of  their  verdict,  when  it 
appears  that  in  concluding  his  charj[e  he  stated 
that,  in  the  event  the  jury  entertamed  a  rea- 
sonable doubt  as  to  any  material  issue  in  the 
case,  they  should  return  a  verdict  of  acquittal : 
but  that,  if  thev  had  no  such  doubt,  they  should 
find  the  accused  guilty. 

6.  There  was  no  error  in  the  rulings  of  which 
complaint  was  made,  and  the  evidence  was  suf- 
ficient to  authorize  the  verdict 

(SyllabuB  by  the  Oourt) 

Error  from  Superior  Court,  LoWndes  Coun- 
ty; R.  G.  Mitchell,  Judge. 

B.  W.  Thompson  was  convicted  of  false 
swearing,  and  brings  error.    Affirmed. 

8.  M.  Vamadoe  and  Wilcox  &  Johnson,  for 
plaintiff  In  error.  W*.  E.  Thomas,  Sol.  G«n., 
for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  JnsticeB  concurring. 


(m  Oa.  188) 

LITTLE  V.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

ORIMIIVAL    LAW— NEW     TRIAL— DISCRETION     OF 
COURT. 

1.  There  was  no  error  of  law  complained  of. 
The  evidence  was  sufficient  to  warrant  the  ver- 
dict, and  the  discretion  of  the  trial  judge  in 
refusing  to  grant  a  new  trial  will  not  be  con- 
trolled. 

(SyUabos  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty:  L.  S.  Roan,  Judge. 

John  Little  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

S.  O.  Crane,  for  plaintiff  In  error.  O.  D. 
Hill,  SoL  Gee,  for  the  State. 

COBB,  J.  Judgment  affbrmed.  Ail  the 
Justices  concurring. 


(120  Oa.  my 

THOBfPKINS  V.  CITY  OF  NBWNAN. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

EVIDENCE— BtTFFIClENCT. 

1.  The  evidence  authorized  the  judgment,  and 
there  was  no  error  in  overruling  the  oertiorarL 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Coweta  Coun- 
ty; R,  W.  Freeman,  Judge. 

Lee  Thompklns  brings  certiorari  to  review 
a  judgment  convicting  him  of  an  offense,  and 
on  overruling  of  the  certiorari  brings  error. 
Affirmed. 

A.  H.  Freeman,  for  plaintiff  in  error.  W. 
M.  Glass,  for  defendant  in  error. 

(X>BB,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


cm  Oa:  d») 
MORGAN  V.  STATB. 
(Supreme  Court  of  (Georgia.    May  11,  1904.) 

OBIMINAL   LAW— FORBTER   JBOPABDT— OASETINO 
CONCEALED    WEAPON—NATURE  OF  OF- 
FENSE—INDICTMENT. 

1.  Where  two  indictments  were  found  against 
the  accused  at  the  same  term  of  the  court,  one 
charging  him  with  carrying  a  concealed  pistol 
on  a  given  date  in  the  presence  of  A*>  and  the 
other  charging  him  with  carrying  a  concealed 
pistol  on  a  different  date  in  the  presence  of  B.| 
prima  facie  each  indictment  charged  a  separate 
and  distinct  offense  from  the  one  charged  in  the 
other. 

2.  Therefore  a  conviction  under  the  one  char- 
ging the  offense  to  have  been  committed  in  the 

Sresence  of  A.  was  no  bar  to  a  prosecution  un- 
er  the  one  charging  such  an  offense  to  have 
been  committed  in  the  presence  of  B.,  unless  it 
appeared  from  the  evidence  that  the  charges 
referred  to  the  same  transaction,  or  that  A. 
was  present  during  the  same  carrying  of  the 
pistol  concealed  which  occurred  in  the  presence 
of  B. 

8.  A  person  may  commit  but  one  offense  of 
carrying  a  weapon  concealed  upon  his  person,  al- 
though he  carries  it  thus  concealed  from  place 
to  place  in  the  presence  of  different  people  at 
the  different  places;  but,  whenever  the  oon- 
tinuity  of  the  act  constituting  the  offense  is  bro- 
ken, thtit  particular  offense  Is  at  an  end,  and 
another  like  offense  is  committed  when  the  weap- 
on is  again  concealed  bv  him  upon  his  person. 

4.  The  evidence  submitted  failed  to  sustain  the 
plea  of  former  conviction,  and  there  was  there- 
fore no  error  in  finding  against  such  plea. 

Simmons,  C.  J.,  and  Candler,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

EJrror  from  Superior  Court,  Whitfield 
County;  A.  W.  Fite,  Judge. 

W.  M.  F.  Morgan  was  convicted  of  carry- 
ing a  concealed  weapon,  and  brings  error. 
Aitirmed. 

W.  E.  Mann  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Sam  P.  Maddoz,  Sol.  Gen., 
for  tbe  State. 

FISH.  P.  J.  At  the  AprU  term.  1002,  of 
the  superior  court  of  Whitfield  county,  two 
indictments  were  returned  against  W.  M.  F. 
Morgan.  In  one  he  was  charged  with  having 
and  carrying  about  his  person  a  concealed 
pistol,  in  said  county,  on  December  25,  1901, 
"in  the  presence  of  Deering  Hughes.*'  The 
other  indictment  charged  that  on  December 
20.  1901,  he  carried  about  his  person  a  con- 
cealed pistol  "in  the  presence  of  T.  L.  Bal- 
linger,  Lonis  Roy.  E.  E.  Whittle.  Charlie 
Roberts,  and  Bob  King."  At  the  October 
term,  1902.  the  accused  was  tried  and  con- 
victed under  the  last-mentioned  indictment 
On  the  call  of  the  case  based  on  the  first- 
mentioned  indictment,  at  the  October  term, 
1908,  the  accused  filed  a  plea  of  former  con- 
viction, with  the  usual  allegations,  and  hav- 
ing attached  thereto  a  copy  of  the  record  in 
the  case  in  which  he  bad  been  convicted.  By 
consent  the  Issue  made  by  this  plea^was  sub- 
mitted to  the  court  for  trial  upon  the  follow* 
Ing  agreed  statement  of  facts:  "The  defend- 
ant had  a  pistol  concealed  in  his  po<±et  on 
the  day  charged  in  the  indictment  in  the 
presence  of  the  person  named  la  the  present 
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bill  of  Indictment,  when  the  pistol  fell  out  of 
his  pocket,  and  he  picked  it  up  and  put  it 
back  in  his  pocket  A  short  while  thereafter 
he  left  and  went  to  his  home  in  the  little 
town  of  Cohutta,  where  he  is  charged  in  both 
Indictments  with  carrying  a  pistol.  On  the 
trial  of  the  case  pleaded  in  bar,  it  was 
shown  that  defendant,  after  coming  into  his^ 
house,  took  the  pistol  out  of  his  pocket  after 
he  arrived  at  home,  and  laid  it  up  on  the 
mantel  in  the  presence  of  other  witnesses, 
sat  by  the  fire  and  talked  with  those  present, 
including  the  state's  witnesses,  put  the  pistol 
in.  his  pocket,  and  went  out  with  it.  All  of 
this  was  done  in  the  same  day,  and  within 
an  hour  or  two  of  the  same  time."  It  was 
further  agreed  that,  should  the  plea  be  sus- 
tained by  the  court,  the  case  then  on  trial 
should  be  dismissed,  and,  if  the  judgment 
of  the  court  should  be  against  the  plea,  then 
the  accused  might  take  the  case  to  the  Su- 
preme Court  The  court  found  against  the 
plea,  and  the  accused  excepted. 

1.  An  indictment  for  carrying  a  concealed 
pistol  may  charge  the  commission  of  the  of- 
fense in  general  terms,  and  be  good.  In  such 
a  case  the  state  may  prove  the  commission  of 
the  offense  at  any  time  within  two  years 
next  preceding  the  finding  of  the  indictment, 
but  the  accused  will  be  protected  from  any 
other  prosecution  for  having  carried  a  pistol 
concealed  about  his  person  within  that  pe- 
riod. McWilUama  v.  State,  110  Ga.  290,  34  S. 
B.  1016,  and  cases  dted.  If,  however,  in  an 
indictment  for  carrying  a  concealed  pistol, 
the  descriptive  averments  are  so  specific  as 
to  charge  a  distinct  carrying  of  a  concealed 
pistol  on  a  particular  occasion,  then  the  state 
la  confined  to  proof  of  the  spedflc  offense 
therein  charged,  and  in  such  a  case  the  ac- 
cused would  not  be  put  in  Jeopardy  of  being 
convicted  for  having  carried  a  pistol  conceal- 
ed, at  another  time  and  under  different  cir- 
cumstances, within  two  years  prior  to  the 
finding  of  the  indictment.  The  main  ques- 
tion in  this  case  is  whether  the  descriptive 
averments  in  each  of  these  indictments  were 
sufficiently  specific  to  charge  a  separate  and 
distinct  offense  from  that  charged  in  the  oth- 
er. We  think  they  were.  It  has  been  sev- 
eral times  held  by  this  court  that  an  indict- 
ment for  the  unlawful  sale  of  spirituous  liq- 
uor need  not  allege  the  name  of  the  person 
to  whom  the  liquor  is  charged  to  have  been 
sold.  Newman  ▼.  State,  101  Oa.  534,  28  S.  E. 
1006,  and  cases  cited.  Where  one  is  tried  on 
an  indictment  **not  charging  any  particular 
person  to  whom  such  sale  was  made,  or 
specifying  any  particular  occasion  on  which 
it  took  place,"  the  accused  is  thereby  placed 
in  Jeopardy  for  unlawfully  selling  such  liquor 
to  any  person  within  the  period  of  the  statute 
of  limitation.  Craig  v.  State,  108  Ga.  776,  33 
S.  E.  663.  Even  where  an  indictment  for 
such  an  offense  charges  the  sale  to  have  been 
made  to  a  named  person  on  a  given  day,  the 
state  may  prove  a  sale  to  such  person  at  any 
tlm«  within  the  period  of  limitation.    Reyn- 


olds T.   State,  114  Ga.  265,  40  a   B.  234. 

There  is  a  clear  intimation  in  the  last  two 
cases  cited  that  if  an  indictment  for  the  un- 
lawful sale  of  intoxicating  liquors  charged 
that  the  sale  was  made  to  a  named  person, 
the  state  would  be  limited  to  proof  of  a  sale 
to  such  person.  So,  where  the  place  where 
the  offense  is  alleged  to  have  been  committed 
is  stated  in  the  indictment  as  matter  of  local 
description,  or,  as  Blackstone  puts  it,  *'part 
of  the  description  of  the  fact"  (4  Bl.  Com. 
306),  and  not  as  venue,  it  is  necessary  to 
prove  it  as  laid,  though  such  averment  might 
not  have  been  necessary.  See  Minter  v. 
State,  104  Ga.  753,  30  S.  E.  980.  We  are  of  , 
opinion  that  by  analogy,  an  averment  in  an 
Indictment  for  carrying  a  concealed  weapon 
that  the  offense  was  committed  in  the  preeh 
ence  of  a  named  person  or  named  persons  is 
a  part  of  the  description  of  the  act  charged, 
and  is  sufficiently  specific  to  charge  a  par- 
ticular and  distinct  offense. 

2-4.  Although  each  of  the  indictments  char- 
ged a  separate  and  distinct  offense  from  the 
one  charged  in  the  other,  yet,  if  the  accused, 
under  his  plea  of  former  conviction,  had 
shown  that  the  same  transaction  was  re- 
ferred to  in  both  indictments,  or  that  the 
persons  in  whose  presence  the  Indictment 
under  which  he  had  been  convicted  alleged 
that  the  pistol  was  carried  concealed  were 
present  on  both  occasions,  his  plea  should 
have  been  sustained.  Did  the  agreed  state- 
ment of  facts  show  either  that  the  transac- 
tions alleged  in  the  two  Indictments  were 
the  same,  or  that  the  persons  alleged  in  the 
Indictment  under  which  he  was  convlct^ed  to 
have  been  present  when  the  offense  was  com- 
mitted were  present  during  the  conmilssion 
of  the  offense  committed  in  the  presence  of 
Hughes?  We  are  clearly  of  opinion  that  it 
did  not  From  this  statement  of  facts,  it  ap- 
pears that  the  accused  at  one  place  had  a 
pistol  concealed  on  his  person  in  the  presence 
of  Deering  Hughes,  *'when  the  pistol  fell  out 
of  his  pocket,  and  he  picked  it  up  and  put 
it  back  in  his  pocket"  EYom  so  much  of 
this  agreed  statement  we  think  it  is  evident 
that  the  accused,  in  the  presence  of  Hughes, 
committed  two  offenses  of  carrying  a  pistol 
concealed,  the  first  of  which  terminated  wjien 
the  pistol  fell  from  the  pocket  of  the  accused, 
and  was  exposed  to  view  elsewhere  than  on 
his  person.  The  second  offense  was  commit- 
ted when  the  accused  picked  the  pistol  up 
from  the  place  where  it  had  fallen  and  put 
It  back  in  his  pocket  A  person  may  com- 
mit but  one  offense  of  carrying  a  weapon 
concealed  upon  his  person,  although  he  car- 
ries it  thus  concealed  for  many  hours,  be- 
cause the  nature  of  the  offense  is  such  that 
It  may  be  continuously  committed;  but  when- 
ever the  continuity  of  the  act  constituting 
the  offense  is  broken,  that  particular  offense 
is  at  an, end,  and  another  like  offense  is  com- 
mitted when  the  weapon  is  again  concealed 
by  him  on  his  person.  So,  from  the  agreed 
facts,  it  appears  that  the  accused,  at  another 
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place — his  home — in  the  presence  of  Balllnger 
and  the  other  person  moitioned  in  the  indict- 
ment under  which  he  was  convicted*  oonunlt- 
ted  two  separate  and  distinct  offenses  of  car- 
rying a  pistol  concealed  npon  his  person.  He 
committed  one  offense  in  the  presence  ol 
these  persons  when  he  came  into  his  honse, 
and  Into  their  presence,  with  the  pistol  con- 
cealed npon  his  person,  and  this  offense  was 
terminated  when  he  took  the  pistol  from  his 
I)ocket  and  placed  it  upon  the  mantel.  He 
<M>mmltted  another  like  offense  in  their  pres- 
ence when  he  subsequently  took  the  pistol 
from  the  mantel,  and  again  concealed  It  upon 
his  person  and  went  out  of  the  house.  Car- 
rying a  concealed  weapon  is  not  only  an 
offense  which  may  be  continuously  committed, 
but  it  is  also  transitory  in  its  nature,  so 
that  the  same  act  of  carrying  the  weapon 
unlawfully  may  be  continuously  performed 
from  place  to  place  and  in  the  presence  of 
different  people  at  the  different  places.  It 
does  not,  howeyer,  appear  from  the  agreed 
statement  of  facts  that  Balllnger  and  the 
other  persons  mentioned  as  being  present  at 
the  commission  of  the  offense  charged  In  the 
Indictment  upon  which  the  conviction  was 
had  were  present  on  the  occasion  when,  in 
the  presence  of  Hughes,  the  pistol  fell  out 
of  the  pocket  of  the  accused,  and  he  picked 
it  up  and  put  it  back  therein.  Nor  does  It 
appear  that  the  second  act  of  carrying  the 
pistol  concealed,  committed  by  the  accused 
in  the  presence  of  Hughes,  was  continued  or 
prolonged  until  it  was  terminated  in  the  pres- 
ence of  Balllnger  and  others.  It  may  be  that 
Hughes  witnessed  the  beginning,  and  these 
other  persons  the  termination,  of  one  of  the 
offenses  of  carrying  a  concealed  pistol,  com- 
mitted by  the  accused.  If  this  is  true,  then 
the  accused,  under  the  agreed  facts,  when 
tried  under  the  indictment  describing  the  of- 
fense to  have  been  committed  in  the  presence 
of  Balllnger  and  others,  was  placed  in  jeop- 
ardy of  being  convicted  of  an  offense  describ- 
ed in  the  other  indictment  But  we  think, 
in  order  for  the  accused  to  establish  that  he 
was  placed  in  such  Jeopardy,  it  was  incum- 
bent on  him  to  show  that  from  the  time  he, 
in  the  presence  of  Hughes,  picked  the  pistol 
up  and  put  it  back  Into  his  pocket,  he  con- 
tinuously carried  it  concealed  on  his  person, 
until  he  took  it  out  of  his  pocket  in  the  pres- 
ence of  Balllnger  and  others;  and  the  agreed 
statement  of  facts  does  not  show  this.  fiSven 
if  the  agreed  statement  of  facts  did  show 
that  the  last  offense  committed  in  the  pres- 
ence of  Hughes  and  the  first  offense  com- 
mitted in  the  presence  of  Balllnger  and  oth- 
ers were  the  same,  still  the  state  would  not 
be  prevented  from  prosecuting  the  accused 
for  the  first  offense  committed  In  the  pres- 
ence of  Hughes,  for  that  offense  was  clearly 
terminated  before  the  accused  went  to  his 
home  and  there  took  the  pistol  from  his 
pocket  fn  the  presence  of  Balllnger  and  the 
other  persons  mentioned  in  the  indictment 
under  which  the  conviction  was  had;  but, 


in  such  event  the  state  would  be  confined  to 
evidence  showing  this  first  offense  commit- 
ted in  the  presence  of  Hughes.  Under  the 
evidence  submitted,  the  court  did  not  err  in 
finding  against  the  plea  of  former  conviction. 
Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  G.  J.,  and  OAN- 
DLBR,  J.,  dissenting,  and  BVANS,  J^  not 
presid^. 

GANDLBR,  J.  An  indictment  which  char- 
ges the  accused  with  having  and  carrying 
about  his  person,  not  in  an  open  manner  and 
fully  exposed  to  view,  a  certain  pistol,  in 
the  presence  of  a  named  person,  is  in  effect 
a  general  indictment  for  carrying  concealed 
weapons  on  the  4ay  set  out  The  presence 
of  a  witness  to  the  offense  Is  in  no  sense 
necessary  to  the  commission  of  the  crime, 
and  an  allegation  that  a  named  witness  was 
present  does  not  serve  to  fix  the  time,  place, 
or  circumstances  of  the  transaction.  Such 
an  allegation  in  an  indictment  should  there- 
fore be  treated  as  surplusage.  10  Bnc  PL  & 
Pr.  530.  And  where  the  indictment  contains 
nothing  further  to  fix  with  particularity 
the  offense  charged,  it  is,  as  before  stated, 
general  in  Its  nature,  and  a  conviction  under 
it  will  bar  a  subsequent  conviction  under 
another  indictment  for  carrying  concealed 
weapons;  It  appearing  from  the  agreed  state- 
ment of  facts  on  the  second  trial  that  the 
offense  therein  charged  was  committed  on 
the  same  day  as  the  one  of  which  the  ac- 
cused had  formerly  been  convicted.  Bryant 
V.  State,  97  Ga.  105,  26  S.  B.  450;  McWilUams 
T.  State,  110  Ga.  290,  84  S.  B.  lOld 

SIMMONS,  G.  J.  I  agree  with  the  views 
as  expressed  above  by  Mr.  Justice  GANDLBR. 


(120  Oa.  228) 
SBABOARD  AIR  LINE  RT.  v.  BLUB. 
(Supreme  Court  of  Georgia.    May  12,  1904.) 

CEBTIORASI'— BEVIEW    OF   JUDOUXNT. 

1.  "When  the  only  error  alleged  in  a  petition 
for  certiorari  is  that  the  verdict  therein  com- 
plained of  is  contrary  to  law  and  to  the  evi- 
dence, and  it  appears  that  the  evidence  demand- 
ed a  verdict  for  the  plaintiff  in  certiorari,  the 
superior  court  should,  of  course,  sustain  the  cer- 
tiorari; but  it  would  be  erroneous  in  such  a 
case,  though  there  be  no  conflict  in  the  evidence, 
to  render  a  final  judgment  In  his  favor.  This 
is  so  for  the  reason  that  in  such  a  case  the  er- 
ror complained  of  is  not  *an  error  in  law  which 
must  finally  eovem  the  case,*  and.  further,  be- 
cause it  could  not  be  known  with  certainly 
that  the  evidence  on  another  trial  would  be  the 
same."  Holmes  v.  Pye  &  Co.,  33  S.  B.  810, 
107  Ga.  784.  See,  also,  Ala.  Great  Southern 
R.  R.  Go.  V.  Austin,  37  S.  B.  91,  112  Ga.  61 ; 
Williams  v.  Bradfield.  43  S.  B.  67,  116  Ga.  705, 
The  court  below  properly  declined  to  render  a 
final  judgment  in  the  present  case. 

(SyUabus  by  the  Court.) 

Brror  from  Superior  Court,  Liberty  Coun- 
ty;  P.  BL  Seabrook,  Judge. 

Action  between  the  Seaboard  Air  Line 
Railway  and  Phyllis  Blue.    A  writ  of  certlo- 

f  L  See  GerUorarl,  voL  9,  Cent  Dig.  H  m*  IM. 
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mil  Tras  sustained  by  tbe  superior  court  and 
the  railway  company  brings  error.    AfElrmed. 

J.  Randolph  Anderson,  for  plaintiff  in  er- 
ror.   A.  8.  Way,  for  defendant  in  en^r. 

EVANS,  J.     Judgment  afBrmed.     All  the 
Justices  concurring. 


(120  Oa.  25) 

RAY  ▼.  RAY. 
(Supreme  Ck>urt  of  Georgia.    May  11, 1904.) 

DIVOBOK  —  TBMPOSABT   AUMONT  —  ▲TTOBNXT*S 
FSES— DISCBETION    OF  COUBT. 

1.  While  there  was  strong  circumstantial  evi- 
dence to  the  effect  that  snbseqaentW  to  the  sep- 
aration of  the  parties  the  wife  had  been  guilty 
of  adultery,  there  was  also  evidence  to  con* 
tradict  this  contention;  and  it  cannot  be  said 
that  the  court  abused  its  discretion  in  awarding 
the  plaintiff  temporary  alimony  and  attorney's 
fees. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
County;   W.  T.  Gary,  Judge. 

Action  by  Wilhelmlna  Ray  against  J.  H. 
Ray.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Sam  F.  Garllngton,  for  plaintiff  in  error. 
Johnson  &  Young  and  O.  B.  Dunbar,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


a20  (3ft.  226) 

SIMMONS  V.   SEABOARD  AIR  LINE  Rt. 
(Supreme  Court  of  C^eorgia.    May  12,  1904.) 

OABBIEBS— INJUBT    TO    PASSBNQBBr-AUOamTO 

FBOIC      MOVING      TBAIN  —  CONTBIBUTOBT 

NEGLIGE NCB— LAST  €LEAB  CHANCE. 

1.  If,  with  a  dear  chance  to  avoid  the  conse- 
quences of  defendant's  negligence  or  breadi  of 
duty,  the  plaintiff  voluntarily  assumes  the  risk 
occasioned  thereby,  such  conduct  on  his  part 
is  not  merely  contributory  negligence,  lessening 
the  amount  of  damages,  but  a  failure  to  avoid 
danger,  defeating  the  right  to  recover. 

2.  The  fact  that  in  stepping  from  a  moving 
train  the  plaintiff  may  not  have  been  guilty 
of  negligence  defeating  his  right  to  recover, 
does  not  entitle  him  to  a  verdict,  unless  it  also 
appears  that  the  carrier  was  at  the  time  guilty 
of  negligence  which  was  the  proximate  cause 
of  the  plaintiff's  injury. 

8.  The  court  below  did  not  err  in  sustaining 
the  demurrer,  it  appearing  from  the  allegations 
in  the  petition  that  the  plaintiff  was  not  injur- 
ed as  the  result  of  anv  negligence  or  breach  of 
duty  on  the  part  of  the  carrier,  but  with  full 
opportunity  to  escape  the  consequences  of  any 
prior  acts  complained  of,  and  with  a  clear 
chance  to  avoid  the  danger,  he  voluntarily  as- 
sumed the  risk  attendant  upon  leaving  a  moving 
car  at  night  beyond  the  station,  at  a  point 
where  there  was  no  implied  invitation  to  alight. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Effingham 
County;   P.  E.  Seabrook,  Judge. 

Action  by  W.  S.  Simmons  against  the 
Seaboard  Air  Line  Railway,  A  demurrer  to 
the  complaint  was  sustained,  and  plaintiff 
brings  «rror.    Affirmed. 


The  plaintiff  sued  for  injuries  received 
while  alighting  from  a  moving  train.  He 
alleges  tbat  he  notified  the  conductor  of  his 
desire  to  get  off  at  Meldrim;  that  be  reached 
there  at  night;  that  tbe  conductor,  contrary 
to  his  duty  and  the  custom  of  the  company, 
failed  to  announce  the  station;  that,  after 
the  train  bad  stopped  at  Meldrim,  it  started, 
and  moved  slowly  forward,  when  petitioner, 
happening  to  look  out  of  the  widow  of  the 
coach,  discovered  that  the  train  was  moving 
from  the  station,  when  he  immediately  pro- 
ceeded to  the  platform  and  down  the  steps, 
and  while  in  the  act  of  stepping  off  discov- 
ered baggage  and  other  obstructions:  that  , 
the  conductor,  who  was  a  few  feet  away, 
with  a  lantern  in  liis  hand,  'In  dear  view 
of  petitioner,"  rignaled  the  train  to  go  for- 
ward, which  It  did;  that  as  soon  as  the  step 
cleared  the  obstruction  petitioner  proceeded 
to  step  to  the  ground,  and  while  so  doing 
the  engine  Jerked  the  train  forward,  throw- 
ing petitioner  on  the  rocks  beneath,  inflicting 
the  injuries  sued  for.  The  court  sustained 
the  demurrer,  and  the  plaintiff  excepted. 

R.  W.  Sheppard  and  D.  H.  Clark,  for  plain- 
tiff in  error.  J.  Randolph  Anderson,  for  de- 
fendant in  error. 

liAMAR,  J.  In  numerous  cases  cited  by 
the  plaintiff  it  has  been  held  by  this  and 
other  courts  that  it  is  ordinarily  a  question 
for  the  Jury  to  determine  whether  it  is  neg- 
ligence, barring  a  recovery,  for  a  passenger 
to  step  from  a  moving  train.  In  several  in* 
stances  such  conduct  was  held  not  to  prevent 
a  recovery  where  tbe  passenger  was  Injured 
as  the  result  of  a  sudden  or  negligent  Jerk 
given  the  train  while  he  was  in  the  act  of 
alighting.  Atlanta  Railway  Co.  v.  Randall, 
117  Ga.  165,  48  S.  E.  412;  Central  Railroad 
V.  Whitehead,  74  Ga.  453;  Walters  v.  Col- 
lins Park  R.  Co.,  90  Ga.  519,  20  S.  E.  497; 
Poole  V.  Georgia  R.  Co.,  88  Ga.  820,  15  S. 
E.  321;  Central  R.  Co.  v.  McKinney,  118 
Ga.  537,  45  S.  E.  430;  Suber  ▼.  (Georgia,  C. 
ft  N.  R.  Co.,  96  Ga.  43,  23  S.  B.  387;  AugusU 
Sou.  Ry.  Ck>.  V.  Snider,  118  Ga.  146,  44  S. 
B.  1005.  But  in  all  these  cases  It  will  be 
seen  tbat  the  mere  fact  that  tbe  passenger 
may  not  have  been  guilty  of  negligence  was 
not  the  basis  of  his  right  to  recover.  Even 
if  he  was  free  from  fault  in  stepping  from 
the  moving  train,  that  did  not  make  the  com- 
pany liable.  It  had  also  to  appear  tbat  the 
carrier  was  guilty  of  negligence,  and  that 
negligence  must  have  been  shown  to  be  the 
cause— the  proximate  cause— of  the  injury. 
Hardwick  v.  Georgia  R.  C3o.,  86  Ga.  609,  11 
S.  E.  882.  Here  the  company  was  bound 
to  announce  the  station.  Its  failure  so  to 
do  mij^t  have  given  rise  to  a  cause  of  ac« 
tion  in  favor  of  the  plaintiff  for  the  loss 
of  time.  Inconvenience,  labor  of  traveling 
back,  expenses,  and  all  proximate  damages 
consequent  on  his  being  carried  past. his  des- 
tination. Watson  V.  Georgia  Pacific  Ry.  (3o., 
81  Ga.  476,  7  S.  B.  864.    If  the  petition  Is 
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coQstrned  most  favorably  for  the  pleader, 
and  to  mean,  not  that  the  plaintiff  saw  the 
oondnctor,  but  that  the  conductor  saw  the 
passenger  attempting  to  alight  ftom  the  mov- 
ing train,  it  was  an  act  of  negligence  to  sig- 
nal the  engineer  forward.  The  conductor 
had  no  right  to  add  to  the  danger,  or  to  in- 
crease the  peril  of  one  leaving  a  train  under 
the  circumstances  alleged  in  the  petition. 
And  if  the  plaintiff  had  been  Injured  as  a 
result  of  a  jerk  so  caused,  and  the  plaintiff 
then  or  thereafter  had  no  opportunity  to 
avoid  the  consequences  of  the  alleged  negli- 
gent signaling,  the  company  would  have 
been  liable.  In  view  of  the  other  fftcts  stated. 
But  the  petition  claims  no  damages  and 
sets  out  no  cause  of  action  by  reason  of  the 
failure  to  announce  the  station,  nor  on  ac- 
count of  the  signal  to  go  forward.  Neither 
of  these  acts  caused  any  personal  Ihjury  to 
the  plaintiff.  After  he  saw  the.  signal  given, 
be  remained  unharmed  on  the  lower  step, 
waiting  for  the  car  to  pass  the  obstruction 
en  the  station  platform.  If  it  was  negli- 
gence for  the  train  to  proceed,  the  plaintiff 
had  full  notice  that  there  was  no  Intention 
to  stop.  He  was  botind  to  know  that,  in 
ordinary  course,  thie  speed  would  increase, 
and  that  the  jars  and  jolts  incident  to  rail- 
road transportation  might  be  expected.  With 
such  iknowledge  he  chose  to  remain  on  the 
bottom  step  until  the  car  passed  the  obstruc- 
tion on  the  platform,  and  reached  a  point 
where,  because  of  the  rocks,  there  was  evi- 
dently no  implied  Invitation  to  alight  He  was 
beyond  the  station,  attempting  to  get  off, 
when  the  jerk,  not  alleged  to  be  negligent, 
and  to  be  expected  as  usual,  precipitated  him 
upon  the  ground  to  his  injury.  Howsoever 
negligent  the  defendant  may  have  been  in 
failing  to  announce  the  station,  in  falling 
to  stop  the  train,  in  failing  to  afford  the 
plaintiff  a  reasonable  opportunity  to  alight, 
or  In  signaling  the  engineer  forward,  such 
conduct  was  not  the  proximate  cause  of 
plaintiff's  hurt.  The  plaintiff  had  a  full  op- 
portunity to  escape  the  consequences  of  all 
the  prior  acts  of  negligence  alleged.  He  had 
a  *'clear  chance*'  to  return  to  the  car  after 
he  knew  that  the  train  had  been  signaled 
not  to  stop.  He  4iad  a  "clear  chance*'  to 
avoid  the  danger  of  remaining  on  the  lower 
steps  of  a  train  in  motion,  the  speed  of  which 
he  knew  would  increase  with  the  consequent 
jars  and  jolts  incident  to  travel  by  ran. 
With  such  clear  chance,  he  choise  not  to 
avoid,  but  to  risk,  the  danger.  See  note  to 
65  L.  R.  A.  418;  1  Shear.  &  Redf .  Neg.  8  99, 
p.  154.  This  was  not  contributory  negligence 
lessening  the  damages,  but  the  failure  to 
avoid  a  known  danger,  which  defeats  his 
right  to  recover.  Oiv.  Code  1895.  f  S830; 
Mansfield  v.  Richardson,  118  6a.  251,^  45  S. 
B.  269.  He  stepped  in  the  dark  from  a  mov- 
ing train,  when  there  was  no  urgent  neces- 
sity. The  carrier  did  not  cause  the  injury, 
and  Is  therefore  not  liable  in  damages.    Jar- 


rett  V.  Atianta  &  West  Point  R.  Oo„  83  Oa. 
847,  9  S.  EL  681;  Western  &  A.  R.  Go.  v. 
Goodwin,  105  Ga.  237.  31  S.  B.  157.  The 
judge  of  the  superior  court  did  not  err  in 
sustaining  the  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(UO  Oa.  172) 
GAINES  V.  STATE. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 

OBIMINAL  I.A.W— SUPFIOIENOT  OF  EVIDENCE— 
NEW  TBIAIr— NEWLY  DISCOVEBBD  EVIDENCE— 
BEVIEW— OBJECTIONS  NOT  BA.I9BD  ON  TBIAL. 

1.  The  alleged  newlv  discovered  evidence  relat- 
ed to  facts  which  were  necessarily  within  the 
knowledge  of  the  accused  at  the  time  of  the 
trial.  Besides,  there  was  a  want  of  the  show- 
infr  required  by  Civ.  Code  1895,  f  6481. 

2.  At  the  time  of  its  introdaction  the  defend- 
ant made  no  objection  to  the  evidence  all(>ged 
In  the  motion  for  a  new  trial  to  have  been  il- 
legally admitted.  Such  an  issue  cannot  be  first 
raised  on  review. 

3.  The  evidence  as  to  the  age  of  the  defend- 
ant and  his  capacity  to  commit  the  crime  char- 
ged was  sufficient  to  sustain  the  verdict 

4.  The  trial  judge  approved  the  finding  of  the 
jury,  the  evidence  being  sufildent  to  warrant 
the  verdict  of  guilty,  and,  there  being  no  as- 
signment of  error  as  to  the  charge  or  any  rul- 
ing of  the  court,  the  judgment  Is  aflirmed. 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Llttlejohn,  Judge. 

Dock  Gaines  was  convicted  of  a  crime,  and 
brings  error.    Affirmed. 

A.  H.  Logan,  for  plaintifif  in  error.  John 
O.  Hart,  Atty.  Gen.,  and  F.  A.  Hooper,  Sol. 
Gen.,  for  the  State 


LAMAB,  J. 
concurring. 


Affirmed.    All  the  Justices 
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COLLIER  ▼.  STATU 
(Supreme  Ck>urt  of  Georgia.    May  10,  1904.) 

OBIKINAL    I^W— OOBPUS    DELICTI— SVIDENOifr- 

BEFUBAL  OF  NEW  TBIAL— DISOBBTION  OF 

COUBT— BEVIEW. 

1.  There  was  no  complaint  of  any  ruling  or 
charge.  The  corpus  delicti  was  established. 
The  evidence,  while  oonflicting,  was  suflldent  to 
warrant  the  verdict ;  and,  the  same  having  been 
approved  bv  the  trial  ju^,  this  court  wHl  not 
Interfere  with  his  discretion  in  refusing  a  new 
trial. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Americus;  C. 
B.  Crisp,  Judge. 

London  Collier  was  convicted  of  a  crime, 
and  brings  error.    Affirmed. 

W.  M.  Harper  and  J.  A.  Hlzon,  for  plaln^ 
tiff  in  error.  F.  A.  Hooper,  Sol.  Gen.,  and 
J.  A.  Ansley,  Jr.,  Sol.,  for  the  Stata 

LAMAR,  J.  Judgment  affirmed.  AU  the 
Justices  concurring. 
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(120  Oa.  189) 

LBPS  ▼.  STATE. 

(Supreme  Court  of  Georgia.    May  10,  1904.) 

LICENSE  TAX  — AGENT  OF  PACKING  HOUSE  — 
FAILURE  TO  PAT  TAX— CONSTITtJTIONAL  LAW 
— CBIMINAL  BE8P0NBIBILITT  —  INDICTMENT— 
ADICISSIBILITT  OF  EVIDENCE. 

1.  An  indictment  which  charges  that  the  ac- 
cused conducted  the  business  of  agent  of  "the 
Armour  Packing  Company,  a  packing  house," 
without  having  registered  with  tne  ordinary  and 
paid  the  tax  required  by  the  statute,  is  not  de- 
fective in  failing  to  allege  that  the  Armour 
Packing  Company  is  a  corporation. 

2.  On  the  trial  of  such  an  indictment  It  is 
not  error  to  admit  in  evidence  waybills  of  cars 
loaded  with  packing  house  products  consigned 
to  the  packing  companv,  tie  effect  of  this  evi- 
dence, in  connection  with  other  evidence  intro- 
duced by  the  state,  being  to  i^ow  that  the  ac- 
cused paid  the  freight  on  the  goods  loaded  in 
the  cars,  had  them  stored  in  a  warehouse  of  the 
packing  company,  and  otherwise  acted  as  its 
agent 

3.  The  evidence  fully  warranted  the  verdict, 
and  the  constitutionalitjr  of  the  law  under  which 
the  accused  was  tried  is  conclusively  settled  by 
the  decision  of  this  court  in  the  case  of  Kehrer 
V.  Stewart,  44  S.  B.  854,  117  Ga.  969. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  Coun- 
ty;  Geo.  P.  Qober,  Judge. 

J.  E.  Leps  was  convicted  for  failure  to 
pay  a  special  tax,  and  brings  error.  Affirm- 
ed. 

A.  S.  J.  Hall  and  Felder  A  Rountree,  for 
plaintiff  in  error.  B.  F.  Simpson,  Sol.  Gen., 
for  the  State. 


CANDLER,  J.  Leps  was  indicted,  as  the 
agent  of  a  packing:  house,  for  falling  to  reg- 
ister with  the  ordinary  and  pay  the  special 
tax  of  1200  required  by  the  general  tax  act 
of  1900,  S  2,  par.  19  (Acts  1900,  pp.  25,  26). 
He  demurred  to  the  Indictment,  his  demurrer 
was  overruled,  and  he  excepted  pendente  lite. 
At  the  term  at  which  his  demurrer  was  filed 
be  was  tried  and  found  guilty.  He  made  a 
motion  for  a  new  trial,  which  was  granted, 
and  at  the  fall  term,  1903,  of  Fannin  supe- 
rior court,  he  was  again  tried  and  again  con- 
victed. His  second  motion  for  a  new  trial 
was  overruled,  and  this,  as  well  as  the  oyer- 
niling  of  his  demurrer  to  the  Indictment,  Is 
assigned  as  error  In  the  bill  of  exceptions 
brought  to  this  court 

1.  In  passing  upon  the  points  raised  by  the 
demurrer.  It  will  not  be  necessary  to  set  out 
cither  the  charge  made  by  the  Indictment 
nor  all  the  grounds  of  the  demurrer.  At  the 
time  the  demurrer  was  filed  this  court  had 
not  decided  the  case  of  Kehrer  v.  Stewart, 
117  Ga.  969,  44  S.  E.  854,  which  Is  control- 
ling of  the  principal  questions  thereby  made, 
and  on  the  argument  in  this  court  those  ques- 
tions were  abandoned.  The  indictment  al- 
leges that  the  accused  was  "the  Individual 
agent  of  the  Armour  Packing  Company,  a 
packing  house,"  and  one  ground  of  the  de- 
murrer attacks  the  Indictment  as  being  de- 
fective. In  that  It  contained  no  allegation  that 


the  Armour  Packing  Company  was  a  cor- 
poration. This  question  Is  settled  adversely 
to  the  contentions  of  the  accused  by  the  decU 
siou  of  this  court  In  Mattox  v.  State,  115  Ga. 
219,  41  S.  B.  709.  There  the  accused  was 
charged  with  simple  larceny,  the  Indictment 
alleging  that  the  property  stolen  was  '*the 
personal  goods  of  the  Acme  Brewing  Com- 
pany." A  demurrer  to  the  Indictment  waa 
filed,  on  the  ground  that  "It  did  not  set  forth 
the  ownership  of  the  property  alleged  to  have 
been  stolen,  that  the  term  *Acme  Brewing 
Company*  was  not  the  name  of  an  Individual, 
and  that  It  did  not  Import  either  a  partner- 
ship or  a  corporation."  This  court  held  that 
the  demurrer  was  without  merit,  and  In  the 
opinion  Mr.  Justice  Cobb  said:  *'The  Indict- 
ment does  not  show  by  allegation  whether 
[the  Acme  Brewing  Company]  is  a  corpora- 
tion or  partnership.  The  name  1b  of  a  char- 
acter which  is  more  appropriate  to  a  cor- 
poration than  a  partnership,  though  partner- 
ships are  sometimes  formed  under  names 
which  would  be  appropriate  to  corporations. 
The  name  being  one  more  peculiarly  suited 
to  a  corporation  than  a  partnership,  the  pre- 
sumption would  be  that  It  was  the  name  of 
a  corporation.  The  name  Itself  Imports  a 
business  corporation*.  When  the  name  of  a 
party  to  a  suit  is  sncb  as  to  Import  that 
the  party  Is  a  corporation,  there  is  a  pre- 
sumption to  this  effect,  and  this  presumption 
prevails  until  the  contrary  Is  made  to  ap- 
pear." See,  also,  the  authorities  cited  to  sus- 
tain the  decision  there  made.  Follovring  this 
case,  we  hold  that  the  ground  of  the  demur- 
rer noted  presented  no  valid  objection  to  the 
legal  sufliciency  of  the  indictment 

We  are  equally  clear  that  there  Is  no  merit 
In  the  other  grounds  of  the  demurrer,  which 
set  up  In  a  general  way  that  the  allegations 
of  the  indictment  are  Insufficient  In  law  and 
do  not  charge  any  offense  against  the  laws  of 
Georgia.  The  act  of  the  General  Assembly 
on  which  the  Indictment  was  based  makes 
It  a  misdemeanor  for  any  person  acting  as 
the  agent  of  a  packing  house  doing  business 
in  this  state  to  fail  to  register  with  the  ordi- 
nary, or,  having  registered,  to  fail  to  pay  the 
tax  therein  prescribed.  The  indictment  char- 
ges that  the  accused,  on  the  15th  day  of 
January,  1902,  "did  unlawfully,  then  and 
there  being  the  •  •  •  agent  of  the  Ar- 
mour Packing  Company,  a  packing  house, 
open  up,  carry  on,  and  do  business  as  such 
agent  for  said  Armour  Packing  Company 
•  •  •  by  receiving  shipments  of  meats 
and  lard  from  said  packing  house,"  etc, 
"without  first  going  before  the  ordinary  of 
said  county  and  registering  his  name  as  such 
agent,  and  without  registering  the  business 
In  which  he  proposed  to  engage,  and  with- 
out registering  the  place  where  such  business 
was  to  be  conducted,  •  •  •  and  without 
paying  to  the  tax  collector  of  said  county 
the  taxes  required  by  law  of  him  •  •  • 
as  such  agent,  said  taxes  being  due  for  the 
y^r  1902."    The  charge  was  clear  and  ex* 
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plicit,  and  gave  tbe  accused  all  tbe  Informa- 
tion to  which  he  was  entitled  to  enable  him 
to  make  his  defense  or  to  protect  him  in  the 
exercise  of  his  rights  under  the  law. 

2.  The  motion  for  a  new  trial  contained  the 
general  grounds  that  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  also  com- 
plained that  the  court  erred  in  admitting  in 
evidence  certain  waybills  ofTered  by  the 
state,  which  were  identified  by  the  agent  of 
the  milroad  company  at  Bine  Ridge,  in  Fan- 
nin county,  as  waybills  upon  which  cars  load- 
ed with  packing  house  products  had  been  de- 
livered to  the  accused.  The  motion  sets  forth 
at  considerable  length  the  objections  made 
to  this  evidence,  including  an  argument  made 
to  the  court  giving  reasons  why  it  should 
have  been  rejected.  At  first  glance  it  would 
appear  that  there  was  some  force  in  this  ar- 
gument, but  taking  this  evidmce  In  conneo- 
tion  with  the  other  evidence  offered  by  the 
state,  we  think  it  was  admissible.  These 
waybllUi  showed  that  the  cars  for  which  they 
were  issued  were  consigned  to  the  Armour 
Packing  Company  at  Blue  Ridge,  Ga.,  and 
tliat  they  contained  packing  house  products. 
According  to  the  testimony  of  the  agent  of 
the  railroad  company,  the  contents  of  these 
cars  were  delivered  at  a  warehouse  in  Blue 
Ridge  of  the  Armour  Packing  Company. 
When  the  goods  contained  in  the  cars  were 
delivered  at  the  warehouse  mentioned,  the 
accused  paid  the  freight  charges  thereon  and 
received  the  goods.  These  waybills,  with  the 
entries  thereon,  were  admissible  for  the  pur- 
pose of  explaining  and  throwing  light  on  the 
act  of  the  accused  in  receiving  the  goods,  and 
to  establish  the  contention  that  in  so  doing 
he  was  acting  as  the  agent  of  the  Armour 
Packing  Company.  It  was  in  the  nature  of 
evidence  of  an  admission  of  a  fact  which 
tended  to  show  the  agency  of  the  accused. 
The  fact  that  the  paper  was  made  out  by  the 
agent  of  the  railroad  company,  and  that  it 
contained  some  Immateiial  statements,  was 
no  reason  for  excluding  it  in  its  entirety. 
The  recital  in  tbe  waybill  as  to  the  lines  of 
railroad  over  which  the  goods  came  could  not, 
of  course,  bind  the  accused;  but  the  fact  that 
cars  loaded  with  packing  bouse  products  and 
consigned  to  the  Armour  Packing  Company 
were  received  by  him,  that  he  paid  the 
freight  thereon,  unloaded  the  cars,  and 
placed  their  contents  in  a  warehouse  of  the 
Armour  Packing  Company,  were  inculpatory 
circumstances,  which  were  properly  submit- 
ted to  the  consideration  of  the  Jury.  To  the 
same  effect  evidence  was  admitted,  without 
objection,  showing  that  attached  to  a  tub  of 
lard  bought  from  Leps  was  a  tag  containing 
the  words:  "From  Armour  Packing  Com- 
pany, Kansas  City.  Dressed  beef,  sausage,'* 
etc.  A  number  of  bills  for  packing  house 
products  made  out  to  various  persons  and 
presented  by  Leps  were  also  introduced, 
without  objection,  and  the  recitals  in  these 
bills  also  tended  to  show  that  L^s  was  the 
agent  of  the  Armour  Packing  Company.    We 


are  cleai^  that  the  railroad  waybills  were  ad- 
missible for  the  same  purpose. 

8.  It  will  have  been  gathered  from  the 
foregoing  that  there  was  before  the  jury 
ample  evidence  to  sustain  their  finding  tiiat 
in  the  performance  of  the  acts  disclosed  by 
the  evidence  the  accused  was  merely  dis- 
charging his  duties  as  the  agent  of  the  Ajv 
mour  Packing  Company.  That  he  failed  to 
register  with  the  ordinary  and  to  pay  the  tax 
required  by  the  statute  was  admitted.  For 
an  exliaustive  discussion  as  to  the  constitu- 
tionality of  that  statute,  see  the  able  opinion 
of  Chief  Justice  Simmons  in  Kelirer  v.  Stew- 
art, supra. 

Judgment  affirmed.  All  the  Justices  eon- 
cur. 


C120  Oft.  196)- 
HARRIS  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10,  1904.) 
obucinajl  law  — nbw  trial  —  OBOUNna—AP- 

PROVAL  BT  TBIAL  COUBT— IfECXSSITT. 

1.  What  are  commonly  called  the  "general 
grounds"  of  a  motion  for  a  new  trial — that  is, 
tlrase  complalniDff  that  the  verdict  is  contrary  te 
the  evidence,  without  evidence  to  support  it,  etc. 
— contain  no  recital  of  fact  which  requires  a 
verification  by  the  trial  Judge  in  order  to  au- 
thorize such  grounds  to  be  entertained.  It 
therefore  follows  that  it  is  error  to  disiniss  a 
motion  for  a  new  trial  based  upon  such  grounds 
solely  for  the  reason  that  they  have  not  been 
approved  by  the  trial  judge. 

Syllabus  by  the  Court.) 

Error  from  City  Court  of  Albany;  R. 
Hobbs,  Judge. 

Bw  B.  Harris  was  convicted  of  pointing  a 
weapon  at  another,  and  brings  error.  Re- 
versed. 

S.  J.  Jones,  for  plaintiff  In  error.  John 
D.  Pope,  Sol.,  for  the  State. 

CORE,  J.  The  accused  was  convicted  In 
the  city  court  of  Albany  of  the  offense  df 
pointing  a  weapon  at  another.  He  filed  a 
motion  for  a  new  trial  in  due  time  during 
the  term  at  which  the  verdict  was  rendered. 
The  motion  contained  three  grounds,  as  fol- 
lows: (1)  Eecause  the  verdict  is  contrary  ta 
evidence  and  without  evidence  to  support  it; 
(2)  because  the  verdict  is  decidedly  and 
strongly  against  the  weight  of  evidence;  (3> 
because  the  verdict  is  contrary  to  law  and 
the  principles  of  Justice  and  equity.  The 
motion  was  not  heard  during  the  term,  but 
by  order  was  set  down  for  a  hearing  in  va- 
cation on  a  given  day,  and  at  the  time  fixed 
for  the  hearing,  the  court,  upon  motion  of 
counsel  for  the  state,  dismissed  the  motion 
for  a  new  trial  upon  the  sole  ground  that 
it  had  not  been  approved  by  the  court  dur- 
ing the  term  at  which  the  motion  was  filed. 
This  ruling  ia  assigned  as  error. 

A  ground  of  a  motion  for  a  new  trial 
which  contains  a  statement  of  fact  should 
not  be  considered  unless  that  statement  is 
shown  to  be  true  by  a  certificate  of  the  tri- 
al Judge.    Hence  the  general  rule  is  tliat,  be- 
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fore  grounds  of  k  motion  for  a  new  trial 
can  be  considered,  they  must  be  approved 
by  the  trial  judge.  But  this  rule  does  not 
apply  to*  any  ground  which  does  not  contain 
an  affirmative  statement  of  fact  which  is 
material  to  the  determination  of  the  error 
assigned  in  the  ground.  None  of  the  grounds 
nbove  set  forth  contain  any  statement  of 
fact  at  all.  They  merely  set  forth  reasons 
addressed  to  the  discretion  of  the  trial  judge 
why  the  verdict  should  be  set  aside.  There 
is  nothing  in  any  of  these  grounds  which  re- 
quires the  approval  of  the  trial  judge. 
Therefore  such  approval  was  not  necessary, 
and  it  was  error  to  dismiss  the  motion  be- 
cause it  did  not  appear  that  the  judge  had 
approved  the  grounds. 

In  reference  to  the  third  ground,  it  is  not 
considered  inopportune  to  state  that  the 
first  part,  which  alleges  that  the  verdict  is 
contrary  to  law,  does  not  contain  any  as- 
signment of  error  which  can  be  properly 
considered  (Kelly  v.  Strouse,  116  Oa.  886, 
43  S.  E.  280,  and  cases  cited);  and  the  sec- 
ond part— that  the  verdict  is  contrary  to  the 
principles  of  justice  and  equity— has  no  ap- 
propriate place  in  a  motion  for  a  new  trial 
in  a  criminal  case. 

Judgment  reversed.  All  the  Justices  oon- 
currihg. 
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BRYAN  V.  STATE. 


(Sapreme  Court  of  Georgia.    May  10,  1904.) 

KEEPING  OAMINQ  HOUSE— OBIUINAJL  LAW— IN - 
STS0CnONS— SUFFICIENCY  OF  EVIDENCE. 

1.  An  indictment  for  keeping  and  maintaining 
a  gaming  house  ii  sustained  by  evidence  that 
the  defendant  was-  guilty  of  either  of  the  pro- 
hibited acts.  Thomas  v.  State,  45  S.  B.  622, 
118  Ga.  774. 

2.  There  was  no  error  in  charging  that :  '*The 
law  does  not  say  that  be  must  keep  or  maintain 
the  gaming  house  for  a  year  or  a  week  or  a 
month.  If  it  appears  thfit  he  kept  and  main- 
tained it  at  any  time  within  the  statnte  of  lim- 
itations, he  would  be  guilty." 

3.  Nor  was  there  error  in  charging  that :  ''If 
the  work  of  keeping  and  maintaining  was  sub- 
divided into  many  duties  In  order  to  carry  on 
tiuch  a  place,  each  person  participating  therein 
would  be  guHty  of  the  offense." 

4.  Nor  was  It  error  to  charge  that :  "It 
would  make  no  difference  if  the  defendant  rent- 
ed out  the  house,  and,  as  the  proprietor  of  a 
game  played  therein,  afterwards  carried  on  the 
business  of  gambling  therein,  he  would;  for  the 
time  being,  have  possession  of  the  house,  and 
would  be  giillty  of  keeping  It  Scott  v.  State, 
29  Ga.  265;  Stevenson  v.  State,  63  Ga.  576, 
10  S.  B.234. 

5.  The  verdict  was  demanded  by  the  evidence. 
(Syllabus  by  the  Ck>nrt) 

Brror  firom  Superior  €k>nrt,  Chatham  Goun- 
ty;  Geo.  T.  Cann,  Judge. 

J.  D.  Bryan  was  convicted  of  keeping  and 
maintaining  a  gaming  house,  and  brings  er- 
ror.   Affirmed. 

Bryan  was  indicted  for  keeping  and  main- 
taining a  gaming  house.    From  the  evidence 

^  2.  See  Oamtng,  roL  24,  Cent.  Dig.  S  20L 


Offered  by  the  state  It  appeared  that  Bryan 
liad  a  saloon  and  restaurant  Upstairs  there 
was  a  room  in  wliich  was  a  faro  bank,  rou- 
lette wheel,  and  crap  table.  Bryan's  name 
was  on ;  the  door  and  place  of  bosiness  as 
properietor  of  the  bar  and  restaurant  There 
was  evidence  ttiat  Bryan  had  charge  of  the 
room  upstairs,  and  several  witnesses  played 
at  games  therein;  Bryan  dealing  and  other- 
wise managing  the  game.  The  defendant,  in 
his  statement,  claimed  t6  have  rented  "the 
upstairs  of  my  place  to  a  party  for  a  very 
good  rental.  While  I  did  deal  faro  bank  on 
this  occasion,  I  did  so  to  accommodate  the 
man  who  rented  the  place — ^the  party  that 
rented  the  place  from  me."  The  defendant 
was  found  guilty,  and  made  a  motion  for  a 
new  trial,  assigning  error  on  the  charge  of 
the  court  as  to  reasonable  doubts  on  instouc- 
tions  wliich  he  claimed  warranted  the  Jury 
in  finding  him  guilty  if  he  kept  or  maintained 
under  an  indictment  alleging  that  he  kept 
and  maintained,  on.  instructions  that  it  was 
not  necessary  to  show  numerous  transactions, 
and  also  that  he  might  be  convicted  if  he 
was  in  charge  of  the  room  which  iiad  been 
previously  rented  to  another. 

David  G.  Barrow  and  Bdward  H.  Abra- 
hams, for  plaintiff  in  error.  W.  W.  Osborne, 
Sol.  Gen.,  for  the  State. 

LAMAR,  J.  The  words  "keep"  and  ''main- 
tain"  are  frequently  used  as  synonymous, 
but  if,  under  Pen.  Gode,  8898,  the  offense 
may  be  committed  by  keeping  or  maintaining 
or  by  keeping  and  maintaining,  proof  that 
he  had  been  guilty  of  either  of  the  prohibited 
acts  would  sustain  a  charge  tliat  he  had  kept 
and  maintained.  Thomas  v.  State,  il8  Ga. 
774,  46  S.  B.  622.  The  other  points  are  suf- 
ficiently dealt  with  in  the  headnotes.  The 
verdict  was  demanded  by  the  evidence,  and 
the  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(USOa.  144) 
MONTS  V.  STATB. 
(Supreme  Court  of  Georgia.    May  10, 1004.) 

OBIHINAL  LAW— NKW  TBIAIr— NSWIiT  niSOOVBB- 
BU   BVinEirOB. 

1.  The  evidence  authorized  the  verdict  It 
was  not  made. to  appear  that  the  alleged  ne\Hy 
discovered  evidence  could  not,  bv  the  exercise 
of  proper  diligence,  have  been  obtalDed  before 
the  trial,  and  such  evidence  was,  mdreover, 
merely  Impeaching  in  its  character. 

(SyUabas  by  the  Court.) 

Brror  from  City  Court  of  Americus;  GL  R. 
Crisp,  Judge. 

George  Monts  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

A.  R.  Logan,  for  plaintiff  in  error.  J,  A. 
Ansley,  Jr.,  Sol.,  for  the  State. 

SIMMONS,  O.  J.    Judgment  aflbrmed.    All. 
the  Justices  concurring. 

1[  L  See  Criminal  Lftw,  voL  15,  Geat  Dig.  t  ^3SL 
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(120  Ga.  21S) 

OONNOLLT  ▼.  ATLANTIC  OONTBAOTINa 
CO.  et  aJ. 

(Supreme  Court  of  Georgia.    Maj  11,  1904.) 

▲TTACBUXNT— DISMISSAL  AS  TO  FAST  OF  DB« 
FBNDANTS— AMENDMENT  Ok  LEVY— PBESUMP- 
TIONS— BXOUUkBITT  OF  OFFICIAL  ACTS— BB* 
TUSN  ON  ATTACHMEirr. 

1.  Where  an  attachment  was  6aed  out  against 
four  defendants,  and  the  return  of  the  leyying 
officer  showed  that  the  property  seised  was 
levied  on  as  the  property  of  only  one  of  them, 
the  levy  was  properly , dismissed  as  to  the  other 
three. 

2.  In  the  absence  of  evidence  to  the  contrary, 
It  wOl  be  presumed  that  an  ofiBcer  did  his  duty, 
and  did  not  exceed  his  authority;  and,  when 
the  return  of  an  officer  on  the  levy  of  an  at- 
tachment fails  to  show  in  what  county  the  levy 
was  made,  but  the  levy  is  in  other  respects  legfu 
and  regular,  the  failure  to  set  out  where  the 
levy  was  made  is  no  ground  for  dismissal. 

(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  M.  A.  Connolly  against  the  At- 
lantic Contracting  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed  in  part,  and  reversed  in  part 

David  C.  Barrow,  for  plaintiff  in  error. 
WlUter  Q.  Charlton,  for  defendants  in  error. 

CANDLER,  J.  On  August  24,  19(X),  Oon- 
noUy  sued  out  an  attachment  in  Chatham 
county  against  the  Atlantic  Contracting  Com- 
pany, a  West  Virginia  corporation,  and  B.  D. 
Greene,  J.  F.  Gaynor,  aud  E.  F.  Gaynor;  the 
grounds  of  attachment  being  the  nonresidence 
of  the  defendants.  The  return  of  the  officer 
on  this  attachment  was  as  follows:  *"!  have 
this  day  levied  the  within  attachment  upon 
one  tugboat  Wm.  C  Turner,  one  tugboat 
Harold,  both  steamers,  three  wooden  barges 
not  named,  one  large  yawlboat,  one  small 
yawlboat,  one  boil^  and  pumps,  one  wheel 
of  iifcm,  the  said  tugs  and  barges  now  lying 
in  the  river  in  Savannah  harbor  opposite 
East  Broad,  ezdept  the  yawls,  which  wititi  the 
boiler  and  pumps  and  wheel  are  in  the  tStore- 
house  on. the  island  across  the  river.  Levied 
on  as  the  property  of  the  Atlantic  Contract- 
Ing  Company.  Levied  on  this  Aug.  24^  at 
5:45  p.  DL,  1900.  [Signed]  M.  L.  Lilienthal» 
a  C  Co.,  Ga."  On  September  8,  1900,  coun- 
sel  for  the  plaintiff  filed  an  application  for  a 
sgeedy  sale  of  the  property  levied  on,  upon 
the  ground  that  to  keep  the  same  pending  the 
Utigation  would  be  expensive  and  burden- 
some S^vice  of  notice  of  the  applicaut's 
intention  to  apply  for  the  order  to  sell  was 
ackcnowledged  by  Walter  G.  Charlton,  Esq., 
as  attorney  for  the  defendants.  On  the  hear- 
ing of  the  application  the  property  in  ques- 
tiou  was  by  the  court  ordered  to  be  sold. 
The  declaration  in  attachment,  ^bich  was 
made  returnable  to  the  November  term,  1900, 
of  the  city  court  of  Savannah,  was  served 
upon  the  firm  of  Charlton  &  Charlton,  as  at- 
torileys  :for  the  Atlantic  Contracting  Com- 
pany^  by  serving  B.  IL  Charlton,  a  member 


of  said  firm.  The  return  of  service  was 
traversed,  and  it  being  made  to  appear  that 
the  defendants  were  represented  by  Walter 
Q.  Charlton,  and  not  by  the  firm  of  Charlton 
ft  Charlton,  the  return  was  stricken  and  the 
traverse  sustained.  The  answer  of  the  de- 
fendants denied  all  the  material  allegations 
of  the  declaration.  At  the  trial  the  levy  was 
dismissed,  as  to  Greene  and  the  Gaynors,  on 
the  ground  that  the  property  seized  was  not 
levied  on  as  their  property;  and,  as  to  the 
Atlantic  Contracting  Company,  it  was  dis- 
missed because  the  levy  did  not  show  where 
the  property  was  seised.  Before  the  levy 
was  dismissed  as  to  the  Atlantic  Contracting 
Company,  counsel  for  the  plaintiff  asked  the 
court  to  consider  the  papers  of  record  in  the 
case,  and  to  permit  the  introduction  of  oral 
evidence  in  aid  of  the  levy,  to  show  that  the 
locality  named  therein  at  which  the  property 
was  seized  was  in  Chatham  county.  This 
motion  the  court  overruled.  It  was  further 
moved  that,  in  view  of  the  fact  that  the 
officer  who  made  the  levy  was  dead,  the  court, 
after  hearing  evidence  on  the  subject,  should 
amend  the  return  by  adding  the  words  **Qeor' 
gia,  Chatham  county,"  but  this  motion  was 
likewise  refused.  To  the  judgment  dismiss- 
ing the  levy  as  to  the  four  defendants,  and 
refusing  to  consider  the  record  or  hear  aliunde 
evidence  as  to  the  locality  of  the  property  at 
the  time  of  the  levy,  the  plaintiff  excepted. 
The  record  contains  a  brief  of  the  evidence 
introduced  on  the  trial,  but,  inasmuch  as  the 
questions  set  out  in  the  foregoing  statement 
are  the  only  ones  for  decision  by  this  court, 
a  more  detailed  statement  of  the  evidence 
is  unnecessary. 

1.  There  was  no  error  in  dismissing  the 
levy  and  attachment  as  to  Greene  and  the 
two  Gaynois.  The  prc^erty  seised  was  levied 
upon  as  the  property  alone  of  the  Atlantic 
C3ontracting  Ompany,  and  this  Is  distinctly 
shown  by  the  levy  itself.  In  Tuells  v.  Ter- 
ras, 118  Ga.  091,  a9  S.  B.  455,  it  was  held 
that  '*it  is  essential  to  the  validity  of  the 
levy  of  an  attachment  issued  against  a  non- 
resident that  the  entry  of  levy  should  show 
that  the  property  was  levied  on  as  that  of 
the  defendant  in  attachment,  and  this  is  so 
whether  the  property  be  realty  or  person- 
alty." In  the  opinion  of  Mr.  Justice  Cobb 
in  that  case  the  question  now  under  consid- 
eration was  fully  discussed,  and  further  dis^ 
cnssion  of  it  now  would  be  useless.  See, 
also.  New  England  Mortgage  Ca  v.  Watson, 
99  Ga.  735,  27  S.  B.  160.  In  order  for  the 
levy  to  have  been  good  as  against  all  four  of 
the  defendants*  it  must  have  appeared  in  the 
return  that  there  was  a  valid  seizure  of 
property  belonging  to  each  and  all  of  them; 
and,  the  levy  failing  to  show  that  any  of  the 
property  levied  on  belonged  to  Greene  or  the 
Gaynors,  it  was  properly  dismissed  as  to 
them. 

2.  The  court  erred  in  dismissing  the  levy 
and  attachment  as  to  the  Atlantic  (3ontract- 
ing  Company,  and  in  refusing  to  consider 
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the  papers  of  record,  and  other  evidence  in 
aid  of  the  levy.  All  the  prc^erty  levied  on 
was  personalty,  and  was  accurately  describ- 
ed  In  the  levy.  It  was  seized  as  the  prop- 
erty of  the  Atlantic  Contracting  Company, 
and  the  levy  complied  fully  with  all  the  re- 
quirements of  the  Code  Attachments  return- 
able to  the  superior,  city,  or  county  courts 
are,  under  section  4519  of  the  Civil  Code,  di- 
rected to  "all  and  singular  the  sheriffs  and 
constables  of  this  state*';  and  under  section 
4530  it  Is  provided  that  "it  shall  be  the  duty 
of  any  one  of  the  officers  to  whom  an  attach- 
ment may  be  directed,  to  levy  the  same  up- 
on the  property  of  the  defendant  that  may 
be  found  in  the  county  of  which  he  is  sher- 
iff, or  constable,  and  when  any  attachment 
shall  come  into  the  hands  of  any  officer  of 
the  county  in  which  such  attachment  is  re- 
turnable, and  the  defendant  shall  have  re- 
moved his  property  beyond  the  limits  of  said 
county  before  such  an  attachment  is  execut- 
ed, it  shall  be  the  duty  of  the  officer  having 
such  attachment  to  follow  such  property  in- 
to any  county  in  the  state  and  levy  the  same, 
and  bring  the  property  back  into  the  county 
where  the  attachment  Is  returnable.*'  It  Is 
a  well-settled  principle  of  law  that,  in  the 
absence  of  proof  to  the  contrary,  courts  will 
always  presume  that  an  officer  has  done  his 
duty.  It  will  not  be  assumed  that  he  has 
exceeded  his  authority  or  violated  the  law. 
In  this  case  the  officer  was  authorized  to 
levy  the  attachment  on  any  property  of  ei- 
ther of  the  four  defendants  to  be  found  any- 
where in  Chatham  county,  or  to  follow  such 
property  beyond  the  limits  of  the  county  if 
it  should  have  been  removed  therefrom  be- 
fore the  attachment  was  executed.  In  the 
absence  of  any  evidence  on  the  subject,  it 
must  be  taken  for  granted  that  he  complied 
with  the  statute.  The  return  shows  that  cer- 
tain personalty  was  attached.  Presumably, 
absolute  dominion  was  taken  over  it  by  the 
officer  making  the  levy.  It  appears  from  his 
return  that  at  the  time  of  the  seizure  it  was 
in  part  lying  in  the  river  in  Savannah  har- 
bor, and  in  part  was  in  a  storehouse  on  an 
island  "across  the  river."  The  answer  of 
the  defendants  admitted  that  the  officer  was 
a  lawful  constable  of  Chatham  county,  and 
that  he  made  the  levy  as  shown  by  his  re- 
turn. In  Cohen  v.  Broughton,  54  6a.  29d, 
it  was  held  that  where  personal  property  is 
claimed  by  a  third  person,  and  the  claim 
affidavit  and  bond  recite  that  it  has  been  lev- 
ied on,  the  claimant  is  estopped  to  deny 
the  completeness  of  the  levy.  To  the  same 
effect,  see  ScoUy  v.  Butler,  59  Ga.  850.  In 
the  case  at  bar  the  Atlantic  Contracting 
Company,  together  with  the  other  defend- 
ants, admitted  the  levy,  and  in  its  answer 
made  no  question  as  to  the  authority  of  the 
officer  to  make  it  In  view  of  the  presump- 
tion before  alluded  to  in  favor  of  the  valid- 
ity of  the  acts  of  an  officer,  the  burden  of 
showing  that  he  acted  without  authority,  or 
that  his  act  was  otherwise  illegal,  would 


certainly  seem  to  be  on  the  party  attacking 
the  levy.  The  court  would  have  been  Jus- 
tified in  admitting  evidence  to  show  where 
the  levy  was  made,  or  in  looking  to  the  rec- 
ord, with  the  entries  thereon,  to  ascertain 
the  truth  in  regard  to  the  matter.  We  know 
of  no  statute  or  decision  In  this  state  which 
requires  that  the  return  of  a  levying  officer 
shall  show  where  the  levy  is  made.  The 
officer  could  not  legally  make  the  levy  out- 
side the  state  of  Georgia,  nor,  unless  the 
property  had  been  ren^oved  therefrom,  out- 
side of  Chatham  county;  but,  in  the  ab- 
sence of  proof  on  the  subject,  it  will  not  be 
presumed  that  he  did  do  so.  The  law  only 
requires  that  the  officer  making  the  levy 
shall  enter  the  same  on  the  process  by  vir- 
tue of  which  the  levy  is  made,  and  that  the 
levy  shall  plainly  describe  the  property  lev- 
led  on,  and  state  the  amount  of  the  interest 
of  the  defendant  therein.  Here  the  levy 
accurately  described  the  property,  and  stated 
that  it  was  the  property  of  the  Atlantio  Con- 
tracting Company.  In  the  case  of  Hiles  Co. 
V.  King,  109  Ga.  180,  34  S.  B.  353,  it  was 
held  that,  when  a  sheriff's  entry  upon  an 
attachment  recites  that  he  levied  it  upon 
a  certain  tract  of  land,  prima  facie  there 
was  a  lawful  seizure,  and  consequently, 
where  an  execution  issued  upon  a  Judgment 
rendered  in  an  attachment  case  was  subse- 
quently levied  on  the  same  land,  and  met  by 
a  claim,  it  was  error  to  dismiss  the  latter 
levy  on  the  ground  that  the  entry  upon  the 
attachment  did  not  recite  that  the  sheriff 
had  actually  seized  the  property,  or  had  giv- 
en written  notice  to  the  tenant  in  posses- 
sion. The  attachment  in  the  present  case^ 
with  the  entry  of  levy  by  the  officer  there- 
on, was,  as  to  the  Atlantic  Contracting  Com- 
pany, prima  facie  regular  and  valid.  The 
defendant  had  the  right,  if  it  could  do  so, 
to  show  that  such  was  not  the  case.  Hav- 
ing neither  alleged  nor  proven  that  the  prop- 
erty was  illegally  seized,  we  think  the  court 
erred  in  dismissing  the  levy  as  to  it  See, 
in  this  connection,  Greer  t.  Fergerson,  104 
Ga.  555,  80  8.  E.  943;  Griffin  t.  Wise^  115 
Ga.  610,  41  S.  B.  1003. 

It  is,  of  course,  necessary  that  the  officer 
making  the  levy  should  sign  the  return,  yet 
it  has  been  held  that  the  omission  of  such 
signature  is  a  defect  which  may  be  cured 
by  amendment  Wilkins  v.  Tourtellott,  28 
Kan.  825;  Childs  v.  Barrows,  9  Mete.  (Biass.) 
413.  It  has  also  been  held  that,  wliere  the 
return  clearly  shows  that  certain  property 
was  attached,  the  performance  by  the  offi- 
cer of  certain  acts  in  connection  therewith 
may  be  shown  by  parol  evidence,  or  by  facts 
appearing  elsewhere  in  the  proceeding.  4 
Cyc.  615.  In  the  case  of  Boyd  t.  King,  36 
N.  J.  Law,  134,  it  was  held  that  to  render 
the  return  of  the  attachment  fatally  defec- 
tive, when  there  has  been,  in  substance,  an 
execution  of  the  process,  it  must  be  made 
to  appear  affirmatively  that  an  essential  act 
has  been  omitted,  and  that  when  there,  is  no 
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l^tear  exhibition  of  facli  omission  it  cannot 
be  inferred. 

In  view  of  what  Is  here  held,  we  deem 
it  nnnecessary  to  pass  upon  the  point  raised 
by  counsel  for  the  plaintiffs  in  error  to  the 
effect  that  the  court  erred  in  refusing  to 
hear  evidence  upon  which  to  base  an  amend- 
ment of  the  leyy  by  adding  thereto  the 
words  'H3eorgia,  Chatham  County." 

In  the  argument  in  this  court  it  was  in- 
sisted that,  in  view  of  the  evidence  brought 
up  in  the  record,  the  plalntUTs  case  was  not 
entitled  to  any  consideration  in  a  court  of 
Justice,  and  that  this  court  should  of  its  own 
motion  order  it  dismissed.  It  does  not  ap- 
pear, however,  that  the  court  below  has  ever 
passed  upon  this  question;  and  we  will,  of 
course,  not  undertake  to  pass  upon  it  now 
for  the  first  time. 

From  what  lias  been  said,  it  is  apparent 
that  the  Judgment  as  to  Greene  and  the  two 
Gaynors  must  stand,  while  as  to  the  Atlan- 
tic Contracting  Company  the  case  must  be 
heard  again. 

Judgment  aflOrmed  in  part,  and  in  part 
reversed.    All  the  Justices  concur. 


(119  Oa.  968) 

TUGGLB  V.  STATE. 
(Supreme  Court  of  Georgia.    May  11,  1904.) 

EOMICIDB— INSTRUCTIONS— HABMLESS  BRBOll— 
VOLUNTABT  ICANSLAUOIITBB— BBQUXSTS  TO 
CHABOB  —  INSTBUCnONS  ALBEADT  OIVBN— 
ABGUMENT  OF  OOUNSEL— SUFFICIBNCT  OF  BV« 
IDENCE. 

1.  On  'the  trial  of  one  accused  of  murder,  a 
charge  that,  **in  a  case  of  homicide,  whenever 
the  state  submits  to  you  evidence  of  the  kill« 
ing,  and  that  it  was  done  by  the  defendant  In 
the  manner  charged  in  the  indictment  (that  is, 
by  a  pistol),  then  the  presumption  of  innocence 
no  longer  rests  with  him  in  the  case,  and  the 
burden  of  proof  is  shifted  to  the  defendant  to 
establish  his  defense,  to  show  to  the  Jury  that 
the  killing  was  •  •  •  justifiable  homicide, 
and  not  murder  or  any  other  grade  of  homicide,** 
while  not  accurate,  will  not  cause  a  reversal 
of  the  Judgment  when  it  appears  that  there  was 
nothing  in  the  evidence  of  the  state  which 
would  mitigate  the  killing,  or  reduce  the  crime 
from  murder  to  manslaughter. 

2.  There  was  enough  in  the  statement  of  the 
accused  to  authorize  a  charge  upon  the  subject 
of  voluntary  manslaughter. 

8.  The  requests  to  charge  were  fully  covered 
bv  the  general  charge,  and  the  charges  com- 
plained of  in  the  motion  for  new  trial  were  not 
erroneous  for  any  of  the  reasons  assigned. 

4.  Even  if  the  portions  of  the  argument  for 
the  state  of  which  complaint  was  made  were  not 
within  the  legitimate  scope  of  such  argument. 
it  does  not  appear  that  any  ruling  of  the  trial 
Judge  was  invoked  thereon. 

5.  The  verdict  was  authorised  by  the  evi- 
denee  and  the  statement  of  the  accused,  and 
was  as  favorable  to  the  accused  as  he  had  any 
right  to  expect 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jasper  County; 
W.  N.  Spence,  Judge. 

Lee  Tuggle  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

1 4^  See  Criminal  Law.  voL  U^  Gent  Dig.  f  SM6. 
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F.  J<Mrdan  St  Son,  W.  B.  Wingfleld,  W.  S. 
Florence,  and  B.  F.  Leverett,  for  plaintiff 
in  error.  J.  B.  Pottle,  Sol.  Gen.,  F.  0.  Fos- 
ter, Greene  F.  Johnson,  and  A.  S.  Thurman, 
for  the  State. 

SIMMONS,  OL  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  BYANS,  J.« 
who  did  not  preside. 


(120  Oa.  152) 
ODBLL  V.  STATE. 
(Supreme  Court  of  (Georgia.    May  10,  1904.) 

CBIMINAL    LAW  —  TBIAL  -^  INSTBUCTIONS— icn- 

CONDUCT   OF   COI7N8S]>-IlCPXAOfiM£NT— 

LBAOINO    QUKSTIONS. 

1.  A  charge  that  a  reasonable  doubt  is  one 
that  is  based  "upon  some  ground  in  the  testi- 
mon^r  or  the  want  of  testimony,"  and  that,  if 
the  jury  have  not  "a  doubt  of  that  gravity," 
they  should  convict.  Is  not  erroneous. 

2.  While  the  charges  on  the  subject  of  Im- 
peachment may  have  been  in  some  respects  In- 
accurate, they  furnish  no  reason  for  reversing 
the  judgment  refUsinr  a  new  trial. 

3.  The  allowance  of  leading  questions  is  with- 
in the  discretion  of  the  court. 

4.  The  public  Is  interested  in  having  all  trials 
conducted  in  an  orderly  and  proper  manner, 
and  the  presiding  judge,  as  the  representative 
of  the  public  and  the  exponent  of  uie  law,  has 
conferred  upon  him  the  high  privilege  to  act  of 
his  own  motion  at  any  time  it  may  be  necessary 
to  preserve  the  dignity  of  the  court  and  the 
rights  of  the  parties. 

5.  The  failure  of  the  court  to  interpose  of  Its 
own  motion  in  case  of  impropriety  In  its  pres- 
ence will  not  generally  be  a  sufficient  reason 
to  set  aside  a  verdict  at  the  instance  of  a  par- 
ty, when  no  objection  to  the  impropriety  was 
made  pending  the  trial,  and  no  ruling  in  refer- 
ence thereto  was  invoked  from  the  court.    > 

6.  A  new  trial  will  not  be  granted  because 
of  improper  remarks  made  by  counsel  when  it 
does  not  distinctly  appear  from  the  record  that 
the  remarks  were  heard  by  the  court,  and  when 
no  objection  was  made  by  the  opposite  party, 
and  no  action  of  the  court  invoked  in  refer- 
ence to  the  remarks. 

7.  The  evidence  warranted  the  verdict,  and 
no  reason  appears  for  reversing  the  Judgment 
refusing  a  new  trial. 

<^llabU8  by  the  Court) 

Error  from  Superior  CJourt,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

C.  J.  O'Dell  was  convicted  of  operating 
a  public  lottery,  and  brings  error.    Affirmed. 

Garrard  &  Meldrim  and  R.  L.  Colding,  for 
plaintiff  in  error.  W.  W.  Osborne,  SoL  Gen., 
for  the  State. 

COBB,  J.  The  accused  was  convicted  of 
operating  what  is  known  as  a  "policy  lot- 
tery." His  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

1.  Exception  is  taken  to  the  following 
charge:  "A  reasonable  doubt  is  not  any 
doubt  which  may  visit  the  mind  of  a  Juror 
during  the  investigation  of  a  case,  and  in 
making  up  his  verdict  A  mere  passing 
hesitation  of  the  mind,  if  it  is  not  of  such 
gravity  [as]  to  amount  to  a  reasonable  doubt 
will  not  justify  a  juror  in  finding  the  defend- 
ant not  guilty.    U  the  testimonj  satlsflea 
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bim  of  the  guilt  of  tbe  defendant  beyond  a 
reaBonable  doubt,  he  should  [find]  the  de- 
fendant guilty.  ▲  reasonable  doubt  Is  one 
that  Is  based  upon  some  ground  In  the  tes- 
timony or  the  want  of  testimony  In  the  case. 
When  a  Juror  has  that  sort  of  a  doubt,  he 
ought  to  acquit  But  If  he  has  not  a  doubt 
of  that  gravity,  he  ought  to  convict.  If  the 
testimony  satisfies  him  of  his  guilt  beyond 
a  reasonable  doubt."  The  complaint  Is  that 
the  judge  restricted  the  source  from  which 
a  reasonable  doubt  may  arise  to  "some 
ground  In  the  testimony  or  the  want  of  tes- 
timony," and  error  Is  also  assigned  upon 
the  use  of  the  words  "a  doubt  of  that  grav- 
ity." Charges  that  reasonable  doubt  should 
arise  from  the  testimony  or  from  the  lack 
of  testimony  have  been  often  approved. 
Long  V.  State,  38  Ga.  492  (8);  Butler  v. 
State,  92  Ga.  601,  19  S.  E.  51  &);  O'Dell  v. 
State,  95  Ga.  835,  22  S.  E.  548  (4).  It  Is  not 
even  necessary  to  state  that  a  reasonable 
doubt  may  arise  from  the  prisoner's  state- 
ment, when  the  Jury  are  instructed  gener- 
ally as  to  the  weight  to  be  given  to  that 
statement  Walker  v.  State,  118  Ga.  34, 
44  S.  E.  850  (1).  The  expression  "doubt  of 
that  gravity,"  when  construed  in  connection 
with  the  oilier  portion  of  the  charge,  evi- 
dently means  the  kind  of  a  doubt  previous- 
ly defined;  that  Is,  a  reasonable  doubt  grow- 
ing out  of  the  testimony  or  want  of  testi- 
mony. The  weakness,  uncertainty,  and  gen- 
eral unreliability  of  the  evidence,  and  the 
manner,  appearance,  demeanor,  and  Interest 
of  a  witness,  may  engender  a  doubt  as  to 
whether  he  ought  to  be  believed;  but  If  the 
Jury  determine  that  he  Is  worthy  of  credit 
they  should  convict  if  satisfied,  beyond  a 
reasonable  doubt  from  such  evidence  as  has 
been  Introduced  before  them,  that  the  pris- 
oner is  guilty.  Taking  the  charge  as  a 
whole,  we  see  no  error  In  It 

2.  Complaint  Is  also  made  of  charges  on 
the  subject  of  Impeachment  The  Judge 
charged  that  if  a  witness  had  been  shown 
to  have  made  before  the  grand  Jury  state- 
ments which  were  "inconsistent  with  and 
contradictory  to"  the  statements  made  on 
the  trial,  it  would  be  for  the  |ury  to  say 
whether  or  not  his  credibility  had  been  de- 
stroyed. The  assignment  of  error  is  upon 
the  use  of  the  words  'inconsistent  with." 
As  these  words  were  connected  with  the 
words  "contradictory  to"  by  the  conjunction 
"and,"  it  is  evident  that  the  Judge  used  them 
in  the  sense  of  "opposed  to"  or  "contradict- 
ory to,"  and  did  not  Intend  to  say  that  mere 
inconsistency  would  be  a  sufficient  reason 
for  rejecting  the  testimony.  Another  charge 
on  this  subject  after  giving  the  different 
modes  of  Impeachment  was  that  if  a  wit- 
ness "has  not  been  Impeached  when  at- 
tacked in  either  one  of  those  modes  or  more, 
his  testimony  ought  not  to  be  disregarded 
capriciously."  It  Is  contended  that  this 
charge  gave  the  Jury  too  much  latitude,  and 
that  there  was  no  evidence  to  warrant  a 


charge  on  the  subject  of  impeachment  In 
modes  other  than  the  three  statutory  meth- 
ods which  had  been  previously  adverted  to 
by  the  Judge.  It  is  so  apparent  that  what 
the  Judge  Intended  to  say  was,  in  one  or 
more  of  those  modes,  that  it  is  hard  to  con- 
ceive how  an  Intelligent  Juror  could  have 
been  misled  by  the  transposition  of  the 
words.  Error  is  further  assigned  upon  a 
charge  to  the  effect  that  the  Jury  should  not 
Impute  perjury  to  an  unimpeached  witness; 
the  complaint  being  that  this  was,  in  effect 
an  Instruction  that  the  Jury  should  impute 
perjury  to  an  impeached  witness.  This,  of 
course.  Is  not  true,  because,  as  counsel  state, 
a  witness  may  be  absolutely  Impeached  by 
proof  of  general  bad  character,  and  yet  his 
testimony  be  entirely  true.  If,  however,  this 
court  should  reverse  the  Judgments  of  trial 
Judges  not  only  for  what  they  say,  but  also 
on  account  of  every  negative  pregnant  in- 
volved in  th^  statements,  scarcely  any 
Judgment  could  be  affirmed.  It  is  sufficient 
to  say  that  this  assignment  of  error  is  whol- 
ly .without  merit 

8.  One  ground  of  the  motion  complains  of 
the  allowance  of  certain  leading  questions. 
This  was  in  the  discretion  of  the  court  Coch- 
ran V.  State,  113  Ga.  737,  89  S.  B.  837  (9); 
Ga.  R.  Co.  V.  Churchill,  113  Ga.  14,  83  S.  E. 
336  (2),  and  citations;  Rusk  v.  HiUt  117  Ga. 
723,  45  S.  E.  42  (7). 

4-6.  Complaint  is  made  that  the  Solicitor 
General  made  the  following  remarks  to  the 
Jury:  "As  he  does  not  deny  it  I  will  sub- 
mit the  case  to  you  without  argument"  The 
reference  was  to  the  fact  that  the  prisons 
had  made  no  statement  The  Solicitor  Gen- 
eral, in  hlfiT  argument  here  candidly  admitted 
that  this  remark  was  Improper  and  should 
not  have  been  made.  See  Bird  v.  State,  50 
Ga.  585  (7);  Robinson  v.  State,  82  Ga.  535,  9 
S.  E.  528  (9).  It  is,  however,  due  to  the  So- 
licitor General  to  state,  although  It  does  not 
appear  in  the  record,  that  he  stated  in  his 
argument  here  that  he  Intended  the  first  por- 
tion of  the  remark  to  be  addressed  to  counsel 
for  the  accused,  who  was  Immediately  behind 
him,  and  did  not  intend  the  Jury  to  hear  it 
It  does  not  appear  from  the  record  that  the 
Judge  heard  the  remark,  nor  does  it  appear 
that  any  objection  was  made  by  counsel  for 
the  accused,  or  that  any  ruling  or  action  by 
the  court  in  reference  to  the  remark  was  In- 
voked. Under  such  drcumstancee,  the  re- 
miark  does  not  constitute  sufficient  reason  for 
reversing  the  Judgment  refusing  to  grant  a 
new  trial.  The  public  Interest  demands  that 
all  trials  shall  be  conducted  with  absolute 
freedom  from  impropriety  and  disorder  on 
the  part  of  those  engaged  therein,  as  well 
as  those  who  may  be  present  merely  as  spec- 
tators. Nothing  Is  more  conducive  to  respect 
for  the  law  and  its  administration  than  or- 
derly and  proper  conduct  of  court  and  coun- 
sel during  the  progress  of  a  trial.  The  Judge. 
as  the  representative  of  the  public  and  the 
exponent  of  the  law,  has  conferred  upon  him 
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the  high  privilege  to  Interpose  at  any  time 
to  preserve  the  dignity  of  the  court  over 
which  he  is  presiding,  or  to  protect  the  rights 
of  parties  whose  Interests  may  be  imperiled 
by  any  occurrence  in  his  presence;  and  he  Is 
not  bound  to,  and  should  not,  await  the  ac- 
tion of  party,  counsel,  or  any  one  else,  when 
an  act  of  disorder  or  impropriety  occurs. 
See  Patton  v.  State,  117  6a.  238,  43  S.  E. 
633.  How  far  the  mere  failure  of  the  judge 
to  interpose  of  his  own  motion  can  be  taken 
advantage  of  by  parties  as  a  reason  for  set- 
ting aside  a  verdict  or  reversing  a  Judgment 
Is,  however,  an  entirely  different  question. 
The  rule  In  reference  to  the  duty  of  the  court 
in  regard  to  improper  statements  by  counsel 
is  contained  in  Glv.  Ckxle  1885,  1 4419,  which 
Is  as  follows:  *'Where  counsel  In  the  hear- 
ing of  the  jury  make  statements  of  preju- 
dicial matters  which  are  not  in  evidence.  It 
is  the  duty  of  the  court  to  Interpose  and  pre- 
vent the  same;  and,  on  objection  made,  he 
shall  also  rebuke  the  same,  and  by  all  needful 
and  proper  Instructions  to  the  Jury  endeavor 
to  remove  the  Improper  Impression  from  their 
minds;  or,  in  his  discretion  he  may  order  a 
mistrial  if  plaintiff's  attorn^  is  the  offender." 
It  is  to  be  noted  that  this  section  is  a  codifi- 
cation of  rulings  contained  in  four  cases — 
two  criminal  cases  and  two  civil  cases.  See 
Augusta  R.  Co.  V.  Randall,  85  Ga.  298»  11  S. 
B.  706  («);  Croom  v.  State,  90  Ga.  430,  17  S. 
B.  1008  (4);  Metropolitan  St  R.  CJo.  v.  John- 
son, 90  Ga.  501,  16  S.  E.  49  (6);  Farmer  ▼. 
State,  91  Ga.  720,  18  S.  E.  987  (2).  In  the 
two  criminal  cases  and  in  one  of  the  civil 
cases  it  was  distinctly  ruled  that  improper 
remarks  by  counsel  would  not  be  sufficient 
reason  for  reversing'  a  Judgment  refusing  a 
new  trial,  when  no  objection  was  made  to  the 
same,  and  no  ruling  from  the  court  invoked; 
while  in  the  other  case  (Augusta  R.  Co.  v. 
Randall)  the  Judgment  was  reversed,  although 
it  does  not  appear  that  any  ruling  was  in- 
voked in  reference  to  the  improper  remarks. 
The  facts  of  this  case  are,  however,  unusual, 
and  it,  like  the  Woolfolk  Case,  81  Ga.  551, 
8  8.  B.  724,  and  some  few  others,  must  be 
allowed  to  stand  upon  its  own  peculiar  facts. 
The  genera]  rule  is  undoubtedly  the  one  laid 
down  in  the  three  cases  above  referred  to. 
A  number  of  the  more  recent  decisions  deal- 
ing with  this  subject  will  be  found  collected 
in  Bowens  v.  State,  106  Ga.  764,  32  S.  B.  666. 
See,  also.  Turner  ▼.  State,  70  Ga.  778,  and 
citations;  Ivey  ▼.  State,  113  Ga.  1062,  39  S. 
B.  423,  54  L.  R.  A.  959,  and  citations;  Wes^ 
em  &  Atlantic  R.  Co.  v.  Cox,  115  Ga.  720,  42 
S.  B.  74;  Tuggle  v.  State  (decided  May  10, 
1904)  47  S.  E.  577;  and  cases  cited  in  1  Enc. 
Dig.  Ga.  Rep&  516,  519,  et  seq. 

The  Jurisdiction  of  this  court  is  limited  to 
the  correction  of  errors  of  the  superior  courts 
and  city  courts  of  a  given  class,  and  the  er- 
rors which  can  be  made  the  subject-matter 
of  complaint  are  those  which  arise  out  of  the 
decisions,  orders,  decrees,  and  rulings  of  the 
trial  courts,  or  out  of  the  omission  or  failure 


on  the  part  of  those  courts  to  discharge  some 
duty  Incuiabent  upon  them  under  the  law, 
which,  in  the  opinion  of  this  court,  is  of  such 
a  character,  under  the  particular  circumstan- 
ces, as  to  constitute  an  error  of  law,  and  re- 
quire a  reversal  of  the  Judgment  The  rule  that 
generally  this  court  will  not  reverse  a  Judg- 
ment for  a  failure  on  the  part  of  the  trial 
Judge  to  rebuke  disorder  when  no  objection 
is  made  thereto,  and  no  ruling  invoked,  is 
not  as  Is  supposed  by  some,  a  rule  of  recent 
origin.  It  has  been  applied  more  often  in  re- 
cent yeairs,  but  the  rule  is  almost  as  old  as  this 
court  As  early  as  1862,  in  Mltchum's  Case, 
11  Ga.  616  (7),  it  was  laid  down  that  it  was 
error  In  the  court,  when  requested  to  prevent 
it,  to  permit  counsel  to  comment  on  facts  not 
in  evidence.  In  the  opinion.  Judge  Nlsbet 
says:  "It  is  the*  duty  of  the  court  to  prevent 
such  comments,  and,  in  all  cases  where  this 
is  not  done,  provided  the  court  is  requested 
to  prevent  them,  we  shall  hold,  as  we  rule  In 
this  case,  that  it  is  good  ground  for  a  new 
trial."  Page  629.  See  Van  Bpps'  Annota- 
tions on  this  case  in  the  footnotes,  beginning 
on  page  617.  This  is  the  first  authoritative 
ruling  by  this  court  on  the  subject  and  it 
will  thus  be  seen  that  the  rule  now  in  force 
was  recognized  even  at  that  early  date.  In 
Berry's  Case,  10  Ga.  522,  while  the  practice 
of  counsel  commenting  upon  facts  not  in  evi- 
dence was  severely  condemned,  the  judgment 
was  affirmed  notwithstanding  the  alleged  im- 
proper remarks,  as  it  appeared  that  the  argu- 
ment escaped  the  attention  of  the  judge,  and 
that  In  his  general  qharge  to  the  jury  he  ex- 
pressly directed  them  to  disregard  all  state-, 
ments  of  coTmsel  not  supported  by  the  evi- 
dence. In  Grady's  Case,  11  Ga.  253,  it  was 
held  that  it  was  not  only  the  privilege  of  the 
judge,  but  his  solemn  duty,  to  interrupt  coun- 
sel when  misstating  the  testimony  to  the 
jury,  and  that  therefore  it  was  not  error  for 
the  judge  to  ezerdse  this  privilege  and  re- 
strain counsel,  who  were  engaged  in  such  im- 
proper conduct  A  similar  ruling  was  made 
in  Doster  ▼.  Brown,  25  Ga.  24,  71  Am.  Dec. 
153.  In  Long's  Case,  12  Ga.  881,  Judge  Nls- 
bet says:  "We  have  held  it  error  for  coun- 
sel, when  objected  to,  to  be  allowed  to  com- 
ment upon  facts  not  proven;"  citing  Mitch- 
urn's  Case,  11  Ga.  616.  In  Bulloch  ▼.  Smith, 
15  Ga.  396  (5),  while  it  is  stated  that  the 
judge  should  Interfere  and  prevent  counsel 
from  arguing  upon  facts  not  in  evidence,  it  does 
not  appear  whether  any  objection  was  made, 
but  It  distinctly  appears  that  the  judgment 
of  reversal  was  not  put  upon  this  ground. 
See  page  399.  The  same  is  true  as  to  Arch- 
er's Case,  35  Ga.  7.  We  have  called  atten- 
tlon  to  some  of  the  earlier  cases  simply  fox 
the  reason  that  the  able  counsel  for  the  plain- 
tiff in  error  so  earnestly  argued  before  us 
that  the  rules  invoked  against  him  were  not 
only  of  recent  origin,  but  were  in  conflict 
with  the  former  rulings  of  the  court  Wc 
have  been  unable  to  find  any  ruling  whicb 
appears  to  us  to  be  In  conflict  with  the  rule  we 
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aow  apply.  On  the  contrary,  the  Impression 
receiyed  by  ns  from  an  investigation  of  the 
earlier  rulings  is  that  they  are  in  thorough 
tccord  with  the  modern  cases. 

7.  The  state  sought  to  impeach  one  of  its 
dwn  witnesses  without  first  showing  to  the 
court  that  it  had  been  entrapped  by  the  wit- 
ness. But  as  it  appears  that  the  accused  made 
no  objection,  the  grounds  of  the  motion  for  a 
new  trial  complaining  of  this  furnish  no  rea- 
son for  a  reversal.  The  evidence  warranted 
the  verdict,  and  no  sufficient  reason  appears 
for  reversing  the  judgment 

Judgment  affirmed.  Ail  the  Justices  con- 
curring. 


(120  0a.  SO) 

BARBBB  et  al.  v.  ALEXANDER  et  aL 
(Supreme  Court  of  Georgia.    May  12,  1904.) 

0OHOOL     DIBTBICTB    —   UNIFORMITT— EXTENT — 
CONSTITUTIONAL   LAW. 

1.  The  Constitution  preserves  local  school  sys- 
tems as  they  existed  in  1877,  and  permits  mu- 
nicipal corporations  and  counties  to  establish 
and  maintain  public  schools  in  their  respective 
limits.    Giv.  (>>de  1895,  |  5910. 

2.  These  provisions  form  necessary  exceptions 
to  the  uniformity  otherwise  required  by  the 
Constitution  (Civ.  Ck>de  1895,  I  5906),  but  do 
not  apply  to  schools  in  rural  districts. 

8.  whatever  may  be  the  right  of  towns  and 
counties  to  establish  and  maintain  public 
schools,  the  Constitution  requires  that  in  other 
respects  the  public  school  system  shall  be  as 
nearly  uniform  as  practicable.  Civ.  Code  1895, 
f  5906. 

4.  The  general  law  declares  that  each  county 
shall  compose  one  school  district.  The  act  in- 
corporating the  Olive  Springs  school  district, 
approved  August  18,  1903  (Acts  1903,  p.  273), 
creates  a  district  within  a  district,  destroys  ter- 
ritorial uniformity,  and  sets  apart  one  locality 
in  the  state  in  which  an  existing  general  law  iiB 
not  longer  to  be  of  force.  Civ.  Code  1895,  I 
5782;   Pol.  Code  1895,  S  1353. 

5.  This  special  act  interferes  with  the  general 
school  law  contained  In  Pol.  Code  1895,  88  1338- 
1408,  and  is  violative  of  that  provision  of  the 
Constitution   (Civ.   Code   1895,  8   5732)   which 

Erovides  that  "laws  of  a  general  nature  shall 
ave  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  In  any  case 
for  which  provision  has  been  made  by  an  exist- 
ing general  law." 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  County; 
\ieo.  F.  Gober,  Judge. 

Suit  for  injunction  by  T.  T.  Alexander  and 
others  against  J.  W.  Barber  and  others. 
There  was  a  decree  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

By  a  special  act  approved  August  18^  1903 
(Acts  1903,  p.  273),  the  General  Assembly  in- 
corporated the  Olive  Springs  school  district 
in  Cobb  county,  providing  that  the  schools 
therein  should  not  be  under  the  control  of 
the  county  board  of  education,  but  "shall  be 
controlled  by  the  trustees  of  said  district, 
who  shall  report  direct  to  the  state  school 
commissioner."  These  trustees  were  to  be 
elected  by  the  voters  of  the  district,  and 
were  to  have  control  of  the  schools  therein, 
employ  teachers,  fix  their  compensation  and 


duties,  cause  a  school  census  to  be  taken^ 
and  to  receive  their  pro  rata  of  the  school 
fund  direct  from  the  state.  Alexander  and 
others,  alleging  themselves  to  be  taxpayers, 
freeholders,  and  patrons  of  Douglas  Chapel 
School,  filed  an  equitable  petition  against 
the  Olive  Springs  trustees,  alleging  that 
Douglas  Chapel  Academy  was  in  the  new  dis- 
trict; that  the  trustees  proposed  to  abandon 
it,  and  establish  another  school  far  less  con- 
venient for  the  attendance  of  petitioners*  chil- 
dren. They  prayed  for  an  injunction  re- 
straining the  new  trustees  from  enforcing 
the  provisions  of  the  new  act,  and  also  for  a 
decree  declaring  the  Olive  Springs  act  un- 
constitutional and  void,  as  being  a  special 
law,  enacted  in  a  case  for  which  provision 
has  been  made  by  an  existing  general  law 
(Civ.  Code  1895,  8  5732);  and,  further,  be- 
cause it  was  in  violation  of  the  uniformity 
in  the  public  school  system  required  by  the 
Constitution  (Civ.  Code  1885,  8  5906).  The 
chancellor  granted  the  injunction,  and  the 
defendants  excepted. 

N.  A.  Morris  and  Z.  D.  Harrison,  for  plain- 
tiffs in  errw.  W.  B.  Tally,  for  defendants 
in  error. 

LAMAR,  J.  The  general  law  contained  In 
Pol.  Code  1895,  8  1353,  provides  that  each 
county  in  the  state  shall  compose  one  school 
district  The  special  act  approved  August 
18,  1903  (Acts  1908,  p.  273),  creates  a  district 
within  a  district,  destroys  territorial  uni- 
formity, and  sets  apart  one  locality  of  the 
state  in  which  the  general  law  is  not  longer 
to  be  of  force.  If  there  can  be  one  such  in- 
dependent school  district  in  Cobb  county, 
there  may  be  a  dozen.  If  one  or  more  in 
Ck>bb,  then  so  likewise  in  every  county  In  the 
state.  Each  special  act  might  differ  in  its 
terms,  with  the  result  of  variety,  where  the 
Constitution  requires  uniformity.  Civ.  (}ode 
1805,  8  5906.  The  Olive  Springs  schocri  act 
not  only  creates  a  district  different  from  all 
others  existing  under  the  general  law,  but  it 
abrogates  all  of  the  provisions  of  the  act 
regulating  public  schools,  codified  in  Pol. 
Code  1895,  88  1354-<1408.  It  takes  from  the 
present  county  board  of  education  control  of 
the  schools  in  existence  in  the  newly  created 
district,  and  allows  them  to  be  managed  by 
local  trustees,  under  new  terms,  and  without 
the  supervision  to  which  all  other  public 
schools  in  the  state  are  subject,  contrary  to 
the  prohibition  contained  in  the  Constitution 
against  special  legislation.  Civ.  Code  1895» 
8  5732.  Nor  is  the  act  saved  by  the  provi- 
sions of  Civ.  Code  1895,  8  5910.  Smith  v. 
Bohler.  72  6a.  546.  The  Constitution  pre- 
served the  local  systems  as  they  existed  in 
1877.  It  also  permitted  municipal  corpora- 
tions and  counties  to  establish  and  maintain 
public  schools  in  their  respective  limits.  Civ. 
Code  1895,  8  5909;  Pol.  Code  1895,  8  1394; 
Irvln  V.  Gregory,  86  Ga.  605,  18  S.  B.  120; 
Brand  v.  lAwrenceviUe^  104  Qa.  480,  80  S.  H 
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964.  These  proyislons  form  necessary  ez- 
eeptions  to  tbe  uniform  system  of  public 
schools  otherwise  required  by  tbe  Constitu- 
tion. Civ.  Code  1895,  S  5606.  And,  what- 
ever may  be  the  right  of  a  county*  dty,  or 
town  to  establish  special  or  local  systems, 
the  Constitution  (Civ.  Code  1895,  S  5910) 
grants  no  power  to  the  (General  Assembly  to 
authorize  tbe  establishment  and  maintenance 
of  a  special  or  local  school  system  In  a  rural 
district  On  that  subject  the  Constitution  Is 
not  silent  It  declares  that  "there  shall  be  a 
thorough  system  of  common  schools  for  the 
education  of  children  In  the  elementary 
branches  of  an  English  education  only,  as 
nearly  uniform  as  practicable,  the  expenses 
of  which  shall  be  provided  by  taxation  or 
otherwise."  OIv.  Code  1895.  S  5906.  This 
uniformity  has  been  provided  for  In  the  act 
of  1887.  Pol.  Code  1895,  |  1354  et  seq.  The 
Constitution  prohibits  the  destruction  of  this 
uniformity,  and  the  chancellor  properly  held 
that  the  Olive  Springs  school  act  was  void. 

Judgment  affirmed.    All  the  Justices  con- 
curring, except  CANDLER,  J.,  disqualified. 


(lao  Ga.  74) 

ROWLAND  V.  TOWNS. 

(Supreme  Court  of  Cteorgia.    May  18,  1904.) 

PBOCESS—nXW    FBOCESS— FOWEB   OF   CLERK   TO 

ISSTT^— AUTHOBITY  OF  JUDGE— DlSiaS- 

SAIi— WANT  OF  SERVICE. 

1.  "There  being  hut  one  suit,  one  petition,  one 
defendant,  the  clerk  has  no  power,  without  some 
direct  ana  express  order  of  the  court,  to  issue 
more  than  one  process."  Peck  v.  LaBoche.  12 
8.  B.  638,  86  Ga.  314  (1). 

2.  It  is  within  the  power  of  the  judge  at  the 
appearance  term,  or  at  a  subsequent  term  where 
due  diligence  is  shown,  to  grant  an  order  au- 
thorizing a  new  process  to  issue.  Allen  v.-  Mu- 
tual Loan  Co.,  12  S.  tl.  265,  86  Oa.  74;  Lassi- 
ter  V.  Carroll,  13  8.  B.  825,  87  Ga.  731. 

3.  But  where  no  service  of  the  petition  was 
made  on  the  defendant,  and  at  the  anpearance 
term  an  order  was  granted  directing  "that 
service  be  perfected,  and  that  said  case  stand 
for  announcement  at  the  October  term,  1902,  of 
said  court,"  which  order  was  not  served  on  the 
defendant,  nor  any  new  process  attached  to  the 
petition,  the  judge  properly  sii5?tnined  the  mo- 
tion of  defendant  made  at  the  April  term, 
1908,  to  dismiss  the  case  because  of  such  laek 
of  service.  The  service  of  the  petition  by  the 
sheriff,  where  neither  the  order  of  the  judge  au- 
thorizing the  service  nor  a  new  process  was  at- 
tached to  the  same,  was  a  mere  nullity. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Telfair  Coun- 
ty;   D.  M.  Roberts,  Judge. 

Action  by  J.  T.  B.  Bowland  against  D.  B. 
Towns.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Aflflirmed. 

F.  H.  Saffold  and  A.  C.  Saffold,  for  plain- 
tiff in  error.  Bschol  Graham  and  B.  D.  Gra- 
ham, for  defendant  In  error. 

EVANS,  J.  Judgment  aflirmod.  All  the 
Justices  concurring. 

f  2.  8m  ProesM,  VOL  40,  Cent.  Die  §  4X 


(laO  Qa.  230) 
SEABOARD  AIR  LINB  BY.  v.  PIERCE. 
(Supreme  Court  of  Georgia.    May  13,  190i.) 

INJUBT  TO  BKBVANT— RAILBOADS— nSBAIUCENT 
OF  BNaiNB  —  ACTION  FOB  DAMAGES— BUFFI - 
OIENCT  OF  PETITION— GENBBAIi  AND  SPECIAL 
DBICUBBEBS. 

1.  A  petition  in  a  suit  against  a  railroad  com- 
pany, alleging  that  the  plaintiff's  husband  was 
an  engineer  of  the  company,  and  was  killed  by 
the  derailment  of  the  engine  which  he  was  run- 
ning on  the  defendant's  road,  without  fault  on 
his  part,  and  averring  that  such  killing  was 
"negligent,  wrongful,  and  inexcusable,''^  was 
not  ooen  to  general  demurrer. 

2.  But  a  petition  containing  only  such  gen- 
eral allegations  of  negligence  was  not  sufficient 
to  withstand  a  special  demurrer  setting  up  that 
it  failed  to  set  forth  any  specific  acts  of  negli- 
gence. 

(SyUabus  by  the  Court) 

Error  from  City  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Mai:y  Pierce  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  Randolph  Anderson,  for  plaintiff  in  er- 
ror. Twiggs  &  Oliver,  for  defendant  in  er- 
ror. 

PISH,  P.  J.  Mary  Pierce  sued  the  Sea- 
board Air  Line  Railway  for  damages  for  the 
homicide  of  her  husband.  The  allegations 
of  her  petition  material  to  the  questions 
made  by  the  record  now  before  us  were,  In 
brief,  that  her  husband,  while  In  the  employ- 
ment of  the  defendant  as  a  locomotive  en- 
gineer, was  on  a  given  date  nmnlng  an  en- 
gine of  a  passenger  train  over  the  defend- 
ant's road  at  the  rapid  rate  of  speed  demand- 
ed by  the  schedule  of  such  train;  that  the 
engine,  when  It  reached  a  switch  at  a  des- 
ignated place  on  the  road,  became  derailed 
and  was  overturned,  and  petitioner's  hus- 
band was  pinned  beneath  the  cab  of  the 
engine  and  his  skull  crushed,  from  which  in- 
juries he  died  two  days  therafter;  that  he 
was  entirely  free  from  fault  at  the  time; 
and  that  "By  reason  of  the  negligent, 
wrongful,  and  Inexcusable  killing  of  •  •  • 
petitioner's  •  •  •  husband  as  aforesaid, 
•  •  •  petitioner"  was  entitled  to  recover 
a  designated  sum  as  damages  for  his  hom- 
icide. The  defendant  duly  filed  a  demurrer 
to  the  petition  on  the  grounds  that  It  failed 
to  allege  any  act  of  negligence  on  the  part 
of  the  defendant  showing  a  cause  of  action, 
and  failed  "to  apprise  •  •  •  defendant 
of  the  specific  grounds  by  reason  of  which 
It  [was]  contended  that  •  •  •  defendant 
[could]  be  held  liable  In  the  <<  *  suit 
so  as  to  enable  [the]  defendant  to  make  prop- 
er or  Intelligent  answer,  •  •  •  and  to 
prepare  for  trial  in  said  case."  The  demur- 
rer went  over  until  tbe  trial  term,  and  on  the 
day  it  was  passed  on  the  defendant  made 
a  motion  to  dismiss  the  case  on  the  ground 

5 1  See  Master  and  Servant,  voL  ti  CmU.  Dig.  | 
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that  the  petition  did  not  set  out  a  cause  of 
action.  The  eonrt  overruled  the  demurrer 
and  the  motion  on  the  same  day,  and  on  that 
day  the  defendant  excepted  to  both  of  said 
rulings. 

1.  Was  the  petition  sufficient  to  withstand 
the  motion.  In  the  nature  of  a  general  de- 
murrer, to  dismiss  It?  This  depended  on 
whether  the  defendant  could  hare  admitted 
all  the  allegations  of  the  petition  and  escap- 
ed liability.  Pullman  Palace  Car  Co.  v. 
Martin,  92  Ga.  161-164,  18  S.  B.  364;  Georgia 
Railroad  Co.  v.  Bayford,  115  Ga.  937,  42  S. 
B.  234.  From  the  allegations  of  the  petition, 
it  appeared  that  petitioner's  husband  was 
an  employ^  of  the  defendant;  that,  while 
In  the  discharge  of  his  duty  as  such,  he 
was  killed  by  the  running  of  defendant's 
locomotive;  and  that  he  was  at  the  time 
wholly  without  fault;  and  It  was  averred 
that  such  killing  was  '^negligent,  wrongful, 
and  inexcusable."  The  de'fendant  could  not 
admit  these  allegations  and  escape  liability. 
As  the  petition  was,  in  substance,  sufficient, 
the  overruling  of  the  motion  to  dismiss  it 
was  not  erroneous.  See  Georgia  Railroad 
Go.  V.  Rayford,  supra,  and  citations. 

2.  Under  the  rulings  made  in  Blackstone 
V.  Central  Railway  Co.,  105  Ga.  380,  81  S. 
B.  90,  and  Russell  v.  Central  Railway  Co^ 
119  Ga.  705,  46  S.  B.  858,  the  ground  of  spe- 
cial demurrer  to  the  effect  that  the  peti- 
tion failed  to  allege  any  specific  act  of  neg- 
ligence on  the  part  of  the  defendant  com- 
pany was  meritorious,  and  the  court  erred  in 
not  dismissing  the  petition  on  this  ground. 
In  Russell's  Case,  supra,  it  was  held:  "A 
count  in  a  petition  against  a  railway  com- 
pany, claiming  damages  for  negligence, 
which  alleges  in  general  terms  that  the  de- 
fendant was  guilty  of  negligence,  should  be 
stricken  on  special  demurrer  setting  up  tliat 
the  petition  fails  to  set  forth  the  particulars 
in  which  the  defendant  was  negligent,  un- 
less the  defect  in  the  petition  is  cured  by 
amendment"  See,  also,  Louisville  R.  Co.  r. 
Cody,  119  Ga.  789,  46  S.  B.  429;  Palmer 
Brick  Co.  V.  Chenall,  119  Ga.  837,  47  S.  B. 
829. 

Judgment  iieversed.  All  the  Justices  con- 
curring. 


aid  Oa.  988) 

WAYCROS8  AIR-LINB  R.  CO.  v.  OFFBB- 
MAN  &  WESTERN  R.  CO. 

(Supreme  Court  of  Georgia.    May  11,  1904.) 

▲uditob's  bepost—ezgbptions  of  law— veb- 
ificatton— appeai^^upbbscdeas  bond 

•— DAMAOB8. 

1.  In  passing  upon  exceptions  of  law  to  rul- 
ings alleged  to  have  been  made  by  an  auditor, 
the  court  cannot  look  to  the  exceptions  alone 
to  ascertain  what  those  rulings  were.  The 
grounds  upon  which  the  exceptions  are  based 
must  be  verified  by  reference  to  the  auditor's 
report;   and,  if  the  report  affords  no  means  of 

-riUcation,  the  exceptions  cannot  be  oousid- 
d,  unless  otherwise  certified  by  the  auditor. . 


2.  The  damages  found  by  the  auditor  were 
such  as  were  within  the  contemplation  of  the 
parties  to  the  bond  sued  on  at  the  time  it  was 
executed,  and  were  covmed  by  such  bond. 

3.  In  a  suit  upon  a  snpersedeaa  bond,  the 
question  aa  to  what  damages  were  within  the 
contemplation  of  the  parties  at  the  time  the 
bond  was  executed  Is  one  of  law,  to  be  deter- 
mined by  the  court  from  the  bond  Itself  and  the 
circumstances  under  which  it  was  given.  Th^ 
testimony  of  persons  who  si|i:ned  the  bond  as 
sureties,  as  to  the  nature  of  the  damages  which 
they  understood  the  bond  would  cover,  is  irrele- 
vant, and,  even  though  admitted,  cannot  le- 
gally affect  the  construction  to  be  given  to  the 
contract  by  the  court. 

4.  The  evidence  demanded  a  finding  by  the  au- 
ditor in  favor  of  the  plaintiff,  and  upon  the 
trial  in  the  superior  court  the  judge  did  not  err 
In  directing  the  jury  to  find  against  exceptions 
of  fact  which  alleged  that  the  evidence  was  not 
sufficient  to  support  such  a  finding. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Conrt,  Ware  County; 
T.  A.  Parker,  Judge. 

Action  by  the  OfTerman  &  Western  Ball- 
road  Company  against  the  Waycross  Air-Une 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Afllrmed. 

J.  L.  Sweat  and  Leon  A.  Wilson,  for  plain- 
tiff in  error.  W.  B.  Kay  and  JnOb  G.  Mc- 
Donald, for  defendant  in  error. 

PISH,  P.  J.  The  Waycross  Air-Line  Rail- 
road Company  brought  a  petition  for  injunc- 
tion against  the  Offerman  &  Western  Rail- 
road Company  to  prevent  the  defendant  com- 
pany from  constructing  its  road  across  the 
right  of  way  and  tracks  of  the  petitioner 
near  NlchoUs,  Ga.,  under  condemnation  pro- 
ceedings or  otherwise,  for  the  purpose  of 
reaching  a  depot  site  at  or  near  NichoUs. 
The  injunction  prayed  for  was,  at  an  inter- 
locutory bearing,  refused,  and  the  petitioner 
sued  out  a  writ  of  error  to  this  court;  and, 
to  obtain  a  restraining  order  preserving  the 
status  until  the  Judgment  refusing  the  in- 
junction could  be  reviewed,  gave  a  super- 
sedeas bond,  with  sureties,  conditioned  to 
pay,  in  the  event  the  Judgment  should  be^ 
affirmed  by  the  Supreme  Court,  ttie  Offer- 
man  &  Western  Railroad  Company  all  dam- 
ages resulting  from  the  supersedeas  of  the 
Judgment  and  the  delay  occasioned  by  bring- 
ing the  case  to  this  court  The  Judgment  of 
the  lower  court  was  affirmed  by  this  court 
Waycross  R.  Co.  v.  Offerman  R.  Co.,  109  Ga. 
827,  86  S.  B.  275.  Subsequently  the  Offer- 
man  &  Western  Railroad  Company  brought 
suit  upon  this  bond  against  the  principal 
and  sureties  thereon  for  damages  which  it 
alleged  it  liad  sustained  in  consequence  of 
the  supersedeas  and  the  delay  occasioned  br 
suing  out  the  writ  of  error  from  the  Supreme 
Court  The  defendants  demurred  to  the  pe- 
tition in  the  damage  suit,  the  demurrer  was 
overruled,  and  the  Judgment  overruling  the 
demurrer,  upon  a  review  thereof,  was  affirm- 
ed by  the  Supreme  Court  Waycross  R.  Co. 
y.  Offerman  R.  Co.,  114  Ga.  727,  40  8.  B. 
788.  The  case  was  referred  to  an  auditor 
in  the  superior  court;  who  found  la  favor 
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of  the  plaintiff  for  a  designated  amonnt 
The  defendants  filed  certain  exceptions  of 
law  and  certain  exceptions  of  fact  to  the 
auditor's  report  The  case  came  on  for  trial 
In  the  superior  ooort  upon  the  report  of  tte 
auditor  and  these  exceptions.  A  Jury  was 
impaneled  to  try  the  issues  of  fact^  and, 
after  the  ^idence  was  all  in  aiid  both  sides 
had  announced  closed,  the  judge  passed  an 
order  oyerruling  the  exceptions  of  law. 
"Counsel  for  defendants  thereupon  stated  to 
the  court,  in  open  court,  that  no  objection 
was  urged  to  the  correctness  of  the  amount 
found  by  the  auditor,  in  the  event  the  plain- 
tiff was  entitled  to  recover  at  all;  and  there- 
apon  the  court  directed  the  Jury  to  find  ver- 
dicts in  favor  of  the  plaintiff  and  against 
the  defendants  upon  their  five  grounds  of  ex- 
ception of  fact,  and  a  verdict  for  the  plain- 
tiff and  against  the  defendants  [for  the 
amount  found  by  the  auditor]  witt  interest 
and  costs;"  and  when  this  was  done  Judg- 
ment in  accordance  therewith  was  rendered 
by  tlie  court  The  defendants  excepted  pen- 
dente lite  to  the  overruling  of  the  exceptions 
of  law  and  to  the  direction  of  the  verdicts 
-upon  the  exceptions  of  fkct  and  subsequent- 
ly  m&de  a  motion  for  a  new  trial,  which  was 
overruled*  and  they  excepted. 

1.  Some  of  the  exceptions  of  law  alleged 
that  the  auditor  erred  in  overruling  desig- 
nated objections  of  the  defendants  to  cer- 
tain portions  of  the  testimony  of  a, witness 
named  Still  well;  another  that  he  erred  in 
overruling  an  objection  to  the  testimony  of 
a  witness  named  Gray;  and  another  that  he 
erred  in  sustaining  the  objections  of  l^e 
plaintiff  to  the  testimony  of  a  witness  nam- 
ed Bonnyman.  While  it  does  not  seem  to 
us  that  either  of  these  exceptions  was  meri- 
torious, we  cannot  rule  upon  either  of  the 
questions  raised  by  them,  because,  as  the 
record  comes  before  us,  there  is  no  way  of 
ascertaining  by  the  report  of  the  auditor 
whether  he  made  the  rulings  complained  of 
or  not.  In  the  report  the  auditor  says:  *'I 
overrule  the  objections  pages  2,  8,  4,  5,  10, 
and  11  of  the  brief  of  evidence  by  defend- 
ant's counsel,  to  the  testimony  of  the  wit- 
ness W.  B.  Stillwell,  upon  all  the  grounds 
^f  objections  thereto."  He  also  states:  *'I 
overrule  the  objection  offered  by  defendant's 
counsel  to  the  testimony  of  J.  F.  Gray,  on 
page  12  of  the  brief  of  evidence,"  and  ''I 
sustain  the  objection  upon  the  grounds  there- 
in stated  of  counsel  tor  plaintiff  to  the  tes- 
timony of  Alex.  Bonnyman,  on  pages  31  and 
38,  brief  of  evidence  in  this  case."  In  the 
brief  of  evidence  contained  in  the  record 
there  is  not  a  single  objection  stated  or  noted 
to  any  portion  of  the  testimony  of  either  of 
these  witnesses,  nor  the  slightest  indication 
that  any  objection  was  made,  nor  is  this  brief 
of  evidence  itself  verified  by  the  auditor  as 
the  evidence  which  was  introduced  before 
blm.  Presuming  that  this  is  the  brief  of  evi- 
dence to  which  the  auditor  refers  in  the 
above  gnotat^ons  from  his  report*  there  Is 


nothing' in  lt»  or  accdknpanylng  it  which 
shows  to  this  court  what  any  objection  to 
the  testimony  of  either  of  these  witnesses 
which  he  overruled  or  sustained  was.  It  is 
manifest  that  neither  the  superior  court  nor 
this  court  iu  passing  upon  exceptions  to  al- 
leged rulings  made  by  an  auditor,  can  look 
to  the  exceptions  themselves  to  ascertain 
what  those  rulings  were.  The  grounds  upon 
which  the  exceptions  are  based  must  be  veri- 
flfed  by  reference  to  the  auditor's  report  and, 
if  the  report  affords  no  means  of  verifica- 
tion, the  exceptions  cannot  be  considered.  If 
a  party  excepts  to  alleged  rulings  made  by 
an  auditor,  and  the  report  fails  to  show 
whether  such  rulings  were  made,  the  except- 
ing party,  if  he  desires  to  save  his  exceptions, 
should  take  steps  to  have  them  certified  as 
provided  In  Civ.  Code  1895,  S  4690  et  seq. 
As  these  exceptions  of  law  come  before  us, 
they  are  like  a  motion  for  a  new  trial,  none 
of  the  grounds  of  which  are  veHfied  by  the 
trial  judge;  and  it  is  well  settled  that  an 
unverified  ground  cannot  be  considered  by  a 
reviewing  court 

2.  One  of  the  exceptions  of  law  was: 
"The  auditor  erred  as  a  matter  of  law  in 
finding  that  the  defendants  who  executed  the 
bond  sued  upon  had  in  contemplation,  at  the 
time  of  its  execution  and  delivery,  damages 
of  a  nature  claimed  and  set  up  by  the  plain- 
tiff in  its  petition  and  allowed  by  the  auditor 
in  his  finding."  The  auditor  found  "that  it  is 
reasonable  to  suppose  that  the  parties  to  this 
bond  sued  on  contemplated  damages  of  the 
nature  sued  upon  consequent  upon  its 
breach."  The  damages  claimed  in  the  suit 
and  found  by  the  auditor  were  damages  sus- 
tained by  the  plaintiff  in  consequence  of  the 
loss  of  fteights  which  it  under  a  contract 
with  the  Southern  Pine  Oompany,  would 
have  received  during  the  period  covered  by 
the  supersedeas  bond,  if  it  had  been  allowed 
to  complete  its  road  to  the  point  where  such 
freights  would  have  been  delivered  to  it 
Tlie  obligors  in  the  bond  bound  themselves  to 
pay  to  the  obligee  "all  damages  which  the 
Offerman  &  Western  Railroad  Company 
should  suffer  by  reason  of  its  being  restrain- 
ed from  condemning  a  right  of  way  across 
the  Waycross  Air-Line  Railroad  at  Nicholls, 
from  the  time  when  said  crossing  could  have 
been  condemned  up  to  the  time  when  said 
crossing  should  be  actually  put  in  and  the 
road  put  in  operation,  provided  the  judgment 
refasing  the  injunction  should  be  aflirmed  by 
the  Supreme  Court"  We  see  no  error  in  the 
finding  of  the  auditor  complained  of.  We 
agree  with  him  "that  it  is  reasonable  to  sup- 
pose that  the  parties  to  this  bond  sued  on 
contemplated  damages  of  the  nature"  of 
those  sued  for  in  this  case.  It  seems  to  us 
that  this  would  be  a  natural  supposition  in 
any  case  in  which  a  railroad  company,  en- 
jgaged  in  constructing  a  railroad  for  the  pur- 
pose of  hauling  freight  as  a  common  carrier, 
was  prevented  from  constructing  its  road  to 
a  given  point  where  it  would  receive  freights. 
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and  bond  was  ifiven  to  indemnify  it  for  dam- 
ages which  it  should  sustain  by  reason  of  be- 
ing prevented  from  constructing  its  road  to 
such  point,  unless  the  circumstances  at  the 
time  the  bond  was  given  were  such  as  to  pre- 
clude such  a  supposition.  The  circumstan- 
ces at  the  time  this  bond  was  given,  as 
shown  by  the  evidence,  were  such  as  to  ren- 
der this  supposition  not  only  natural,  but  in- 
evitable. The  railroad  of  the  plaintiff  was 
being  constructed  for  the  purpose  of  hauling 
freight,  and  especially  for  the  purpose  of 
hauling  lumber,  etc.,  from  the  plant  of  the 
Southern  Pine  Company  at  Nicholls;  and 
this  the  obligors  in  this  bond,  as  the  record 
shows,  knew  perfectly  well;  and  when  they 
bound  themselves  to  pay  all  damages  which 
the  railroad  company  should  sustain  by  rea- 
son of  being  prevented,  for  a  designated  pe- 
riod, from  extending  its  road  to  a  point  where 
such  freights  would  be  received  by  it,  they 
certainly  obligated  themselves  to  pay  damages 
arising  from  the  loss  of  the  profits  which 
would  have  been  made  by  the  hauling  of 
such  freights.  When  this  case  was  before 
tills  court  on  a  previous  occasion  upon  a  bill 
of  exceptions  sued  out  by  the  defendants, 
complaining  of  the  overruling  of  a  demurrer 
to  the  plaintiff's  petition,  Mr.  Justice  Gobb^ 
speaking  for  the  court,  said:  "A  further  con- 
tention of  the  plaintiff  in  error  was  that  the 
demurrer  should  have  been  sustained  for  the 
reason  that  the  damages  claimed  were  too  re- 
mote to  be  the  basis  of  a  legal  recovery.  We 
do  not  think  that  under  the  allegations  of 
the  petition  this  objection  is  well  founded. 
When  all  the  allegations  of  the  petition  are 
taken  together,  it  is  clearly  shown  that  the 
very  damages  which  are  now  sought  to  be 
recovered  were  those  which  were  in  the  ac- 
tual contemplation  of  the  parties  when  the 
contract  was  entered  into,  and  in  cases  of 
this  character  it  is  well  settled  that  such 
damages,  even  though  to  some  extent  con- 
tingent and  remote,  may  be  recovered.*' 
Waycross  R.  Co.  v.  Offerman  R.  Co.,  114  Ga. 
.  731  (8),  40  S.  B.  738.  It  Is  sufficient  now  to 
say  that  the  evidence  on  the  trial  before  the 
audi^tor  fully  sustained  the  allegations  of  the 
plaintiff's  petition.  The  pleadings  in  tlie  in- 
junction case  in  which  this  bond  was  given 
were  introduced  by  the  plaintiff.  One  has 
but  to  read  them  to  see  that  damages  from 
the  loss  of  freight  were  in  contemplation  of 
the  parties  when  this  bond  was  executed. 
Those  pleadings  clearly  show  that  the  litiga- 
tion between  the  two  railroad  companies 
was,  at  bottom,  a  contest  over  freights,  and 
mainly  over  the  large  volume  of  freight  traf- 
fic to  be  obtained  from  the  Southern  Pine 
Company  at  Nicholls;  and  that  the  petition- 
er knew  that  the  relations  between  the  Of- 
ferman &  Western  Railroad  Company  and 
the  Southern  Pine  Company  were  so  close 
and  intimate  that,  other  things  being  equal, 
this  railroad  company,  if  allowed  to  complete 
its  line  to  the  mill  of  the  Pine  Company, 
would  secure  practically  all  of  this  freight 


The  petitioner  itself  charged  that  the  stock 
in  this  railroad  company  was  owned  and  con- 
trolled by  the  Pine  Company  or  its  stockhold- 
ers, and  that  the  connection  between  the  two 
companies  was  such  as  to  make  the  two  cor- 
porations practically  and  in  effect  the  same 
In  our  opinion,  there  can  be  no  reasonable 
doubt,  from  the  bond  and  the  evidence  as  to 
the  circumstances  under  which  it  was  exe- 
cuted, that  it  contemplated  and  covered  all 
provable  damages  occasioned  by  the  loss  of 
freights  the  hauling  of  which  the  obligee  in 
the  bond  would  have  obtained  but  for  the  in- 
terposition of  the  supeifsedeas. 

3.  The  question  as  to  what  damages  were 
contemplated  by  the  parties  when  this  bond 
was  executed  was  one  of  law,  to  be  deter- 
mined from  the  written  contract  and  the  cir- 
cumstances under  which  it  was  executed; 
and  the  testimony  of  persons,  who,  as  sure- 
ties, signed  the  bond,  as  to  what  they  pri- 
vately understood  among  themselves  when 
they  signed  in  reference  to  the  nature  of  the 
damages  which  it  would  cover,  was  irrele- 
vant, and,  although  admitted  by  the  auditor, 
could  not  legally  affect  the  construction  to  be 
given  to  the  contract  by  the  auditor  or  the 
court. 

4.  It  was  admitted  by  the  defendants  that, 
if  the  plaintiff  was  entitled  to  recover  any- 
thing at  all,  it  was  entitled  to  recover  the 
amount  found  by  the  auditor.  But  certain 
exceptions  to  the  report  presented  the  ques- 
tion whether  the  evidence  was  sufficient  to 
sustain  a  finding  for  the  plaintiff  for  any 
amount  at  alL  These  exceptions  were  based 
upon  two  contentions,  one  of  which  was  tliat 
the  evidence  showed  that  the  plaintiff  did 
not  own  the  Offerman  Railroad,  without 
which  it  had  no  outlet  iTor  freight  from 
Nicholls,  during  the  time  the  damages  were 
alleged  to  have  accrued— that  is,  from  De- 
cember 23,  1899,  to  March  10,  1900,  the  pe- 
riod of  time  covered  by  the  bond;  and  the 
other  was  that  during  this  time  it  had  no 
agreement  with  the  Southern  Pine  Company 
to  move  the  output  of  its  mill,  and  therefore, 
whether  it  would  have  received  such  freights 
and,  if  so,  to  what  extent,  was  purely  a  mat- 
ter of  speculation.  It  is  true  that  the  evi- 
dence shows  that  the  contract  between  the 
Southern  Pine  Company  and  the  Offerman 
&  Western  Railroad  Company  was  not  exe- 
cuted in  writing  until  December  6, 1900;  but 
it  is  also  true  that  the  written  instrument 
executed  on  that  date  was  simply  in  pursu- 
ance of  a  contract  between  them  which  was 
in  existence  during  the  whole  of  the  period 
covered  by  the  bond  sued  on  in  this  case. 
Under  that  contract  the  pine  company,  in  con- 
sideration of  130,000  and  certain  covenants 
on  the  part  of  the  railroad  company,  sold 
and  conveyed  to  the  latter  the  Offerman 
road,  and  for  the  same  consideration  agreed 
to  ship  the  output  of  its  mills  over  the 
Offerman  ft  Western  Railroad,  provided  the 
rate  of  freight  was  no  higher  than  by  any 
other  route.    The  purchase  price  bad  been 
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paid  by  the  railroad  company  to  tbe  pine 
company,  and  possesBlon  of  tbe  railroad, 
rolling  stock,  etc,  delivered  by  tbe  latter  to 
the  former,  prior  to  the  execution  of  this 
supersedeas  bond.  So  the  Offerman  &  West- 
em  Railroad  Company  not  only  controlled, 
bnt  owned,  a  line  of  road  oyer  which  to  trans- 
port freight  from  tbe  Southern  Pine  Com- 
pany's plant  at  Nlcholls,  and  bad  a  contract 
with  tbe  pine  company  for  tbe  carrying  of 
this  freight,  during  tbe  period  of  time  cov- 
ered by  this  bond.  Both  parties  to  the  con- 
tract evidenced  by  the  written  agreement  of 
December  5,  1900,  were  as  much  bound  by  its 
terms  before  it  took  formal  and  final  shape 
in  that  instrument  as  they  were  afterwards. 
The  contract  bad  been  entered  into  on  No- 
vember 6,  1899,  possession  of  tbe  property 
had  been  delivered  to  the  purchaser  a  few 
days  thereafter,  and  the  purchase  price  had 
been  paid  early  In  December,  1899.  This 
gave  the  Offerman  &  Western  Railroad  Com- 
pany a  perfect  title,  as  against  the  Southern 
Pine  Company,  to  the  railroad,  rolling  stock, 
etc.,  and  nothing  more  was  needed  to  make 
the  contract  obligatory  upon  each  of  the  par- 
ties theroto. 

As  the  evidence  demanded  a  verdict  against 
each  of  these  exceptions  of  fact,  there  was 
no  error  in  directing  the  Jury  to  so  find.  The 
exceptions  of  law  and  fact  which  were  prop- 
erly before  the  court  having  been  legally  dis- 
posed of  as  above  Indicated,  the  evidence  de- 
manding a  finding  in  favor  of  the  plaintiff, 
and  the  amount  found  by  the  auditor  not  be- 
ing In  dispute,  the  judgment  making  the  re- 
port of  the  auditor  the  judgment  of  the  court 
naturally  and  legally  followed. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

a20Gft.  78) 

BLACKSTONB  v.  ERITZER. 
(Supreme  Court  of  Georgia.    May  13,  1904.) 

BXEUFTIONS— BB?rnNO   ASID»-HStrFPICIEWOT  OF 
PETITION— BCHEDUMS—APPBOVAL. 

1.  The  petition  for  homestead  most  *'state  out 
of  what  property  the  exemption  is  claimed.'' 

2.  Whether  the  applicant  owns  more  or  less 
In  value  than  11,600,  and  whether  all  or  onlv 
a  part  of  his  estate  is  to  be  exempt,  the  sched- 
ale  must  contain  a  list  of  all  the  property  own- 
ed by  him. 

3.  The  approval  of  the  schedule  does  not  op- 
erate to  set  aside  as  exempt,  property  describ- 
ed therein,  but  omitted  from  that  part  of  the 
petition  stating  out  of  what  property  the  ex- 
emption is  claimed. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Bve,  Judge. 

Action  between  J.  D.  Blackstone  and  A. 
D.  Kritzer.  Petition  by  Blackstone  to  set 
aside  certain  property  under  the  homestead 
laws.  The  petition  was  denied,  and  peti- 
tioner brings  error.    Aiilrmed. 

On  November  8,  1893,  J.  D.  Blackstone 
filed  a  petition  with  the  ordinary  of  Rich- 
mond county,  reciting  that  he  was  the  head 


of  a  family  consisting  of  bis  wife  and  foui 
ehildren.  "Petitioner  prays  that  the  follow- 
ing described  property  belonging  to  him,  to 
wit,  one  bay  horse-mule  named  'Rock,'  value 
$125  [and  cows,  hogs,  harness,  wagons,  tools, 
furniture  described],  be  set  aside  under  the 
homestead  laws  of  said  state  for  the  use  and 
benefit  of  your  petitioner  and  his  said  fam- 
ily, and  that  the  same  be  made  exempt 
from  levy  and  sale  by  tbe  creditors  of  peti- 
tioner, who  attaches  hereto  a  correct  sched- 
ule of  all  property  owned  by  him,"  etc. 
This  petition  was  signed,  and  under  the 
signature  appears  the  following:  "Complete 
schedule  of  property  owned  by  J.  B.  Black- 
stone. One  bay  horse-mule.  Rock,  $125;  one 
sorrel  mare-mule.  Beck,  |125"— -with  a  list 
of  the  other  property  described  in  the  peti- 
tion. There  also  appeared  the  order  of  pub- 
lication, several  orders  of  continuance,  and, 
later,  affidavits  to  show  service  upon  the 
creditors,  and,  apparently  upon  a  separate 
paper,  the  following:  "Georgia,  Richmond 
County.  In  the  matter  of  the  application  of 
J.  B.  Blackstone  for  exemption  of  personalty 
and  setting  apart  and  valuation  of  homestead 
under  the  constitution.  It  appearing  to  the 
court  that  notice  has  been  given,"  etc.,  "it  Is 
ordered  that  said  homestead  be  granted,  and 
that  the  petition  and  schedule  be  approved, 
and  handed  to  the  clerk  of  the  superior  court, 
to  be  by  him  recorded.  Jan.  26»  1894." 
Signed  by  the  ordinary.  A  mortgage  fi.  fa. 
dated  December  4,  1902,  was  levied  on  the 
mule  Beck,  and  Blackstone,  as  head  of  a 
family  filed  a  claim.  The  case  was  submit- 
ted to  the  Judge  of  the  dty  court  without 
a  jury,  who  found  the  property  subject,  and 
ordered  the  levy  to  proceed;  whereupon  the 
claimant,  as  head  of  the  homestead  estate, 
made  a  motion  for  a  new  trial,  and  excepts 
to  the  court's  refusal  to  grant  the  same. 

F.  W.  Capers,  for  plaintiff  in  error.  Wm. 
H.  Barrett,  for  defendant  in  error. 

LAMAR,  J.  The  petition  for  homestead 
must  "state  out  of  what  property  the  ex- 
emption Is  claimed."  Attached  to  the  peti- 
tion must  be  a  schedule  containing  a  minute 
description  of  all  the  property  belonging  to 
the  applicant  But  it  does  not  always  fol- 
low that  everything  mentioned  therein  is  to 
be  set  aside.  The  applicant's  assets  may 
exceed  In  value  $1,000.  In  such  a  case,  of 
course,  all  cannot  be  exempt;  yet  the  sched- 
ule must  contain  a  list  of  everything  he 
owns,  even  though  a  part  may  remain  sub- 
ject to  levy  and  sale.  If  the  applicant  owns 
less  than  $1,600,  the  rule  Is  not  changed. 
He  .may  desire  to  retain  a  part  for  imme- 
diate sale,  and  may  prefer  not  to  Include 
some  of  his  property  in  the  homestead  ex- 
emption. He  Is  not  required  to  have  all 
set  apart  as  a  homestead.  Still  the  statute 
requires  In  such  case  also  the  same  form  of 
schedule.  Whether  the  property  Is  worth 
more  or  less  than  $1,000,  and  whether  all  oi 
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only  a  part  thereof  Is  to  be  set  aside  as  a 
homestead,  the  schedule  most  be  full  and 
eomx»lete.  It  not  only  defines  what  Is  ex- 
empt, but  may  also  be  useful  to  creditors 
and  leyylng  officers  In  describing  what  is 
not  exempt  Civ.  Code  1885,  I  2828,  pars. 
1,  2.  It  may  be  that  the  approved  schedule 
is  prima  fade  evidence  that  the  property 
therein  described  is  exempt  if  less  than  $1,- 
600;  but  as  to  any  Included  therein  which 
was  not  named  in  the  petition  as  part  of  the 
intended  homestead  the  presumption  would 
yield.  In  such  cases  the  petition  and  sched- 
ule must  be  construed  together.  Compare 
Larey  v.  Baker,  85  Ga.  687,  11  S.  B.  800; 
Paschal  v.  Turuer,  116  Ga.  736,  42  S.  B. 
1010:  McDonald  v.  Williams,  94  Ga.  515,  19 
S.  E.  830.  Blackstone  owned  two  mules. 
He  named  both  animals  in  the  schedule, 
but  the  petition  only  prayed  that  one  should 
be  set  apart  as  exempt.  That  the  mule  lev- 
ied on  was  omitted  from  the  petition,  but  de- 
scribed in  the  schedule,  and  that  the  peti- 
tion and  schedule  were  both  approved,  did 
not  have  the  effect  of  exempting  what  the 
petitioner  had  not  asked  should  be  exempt 
The  Judge  properly  disallowed  the  claim,  and 
ordered  the  execution  to  proceed  against  the 
mule  which  was  not  referred  to  in  the  peti- 
tion. 

Judgment  affirmed.  All  the  Justices  coi^ 
eurring. 

(120  Ga.  229) 

WACHSTBIN  V.  GBRMANIA  BANK. 
(Supreme  Court  of  Georgia.    May  13,  1904.) 

PLEADING— BXHIBITS—ADICISSIONS. 

1.  Where  one  paragraph  in  a  petition  con- 
tains the  allegations  that  "a  copy  of  said  pro- 
tested check  is  hereto  attached,  marked  'Exhibit 
A/  to  which  reference  is  prayed,'*  the  admis- 
sion in  the  answer  that  the  paragraph  is  true  is 
to  be  treated  as  an  admission  that  the  exhibit 
is  a  true  copy  of  the  original  check,  with  all 
entries  thereon. 

2.  The  exhibit  attached  to  the  petition  showed 
that  the  check  had  been  properly  indorsed  for 
payment  when  presented. 

3.  The  plahitiff  proved  his  case  as  laid,  and 
it  was  error  to  grant  a  nonsuit 

(Syllabus  by  the  Court) 

Drror  from  City  Court  of  Savannah ;  T.  ^L 
Norwood,  Judge. 

Action  by  8.  Wachstein  against  the  Ger- 
manla  Bank.  Plaintiff  was  nonsuited,  and 
brings  error.    Reversed. 

Alexander  &  Hitch,  for  plaintiff  in  error. 
Geo.  W.  Owens,  for  defendant  in  error. 

SIMMONS,  C.  J.  Wachstein  sued  the  Ger- 
mania  Bank  for  damage  to  his  credit  as  a 
merchant,  resulting  from  their  protesting 
a  check  on  the  ground  that  there  were  not 
sufficient  funds  on  hand,  when  in  fact  there 
was  money  to  his  credit  sufficient  to  meet 
the  check.  After  the  protest  the  check  was 
again  presented,  and  again  payment  was  re- 
fused oo  the  ground  of  want  of  funds.  The 
check  was  attached  to  the  petition  as  an  ex- 


hibit Appearing  thereon  was  the  indoise- 
ment  of  the  payee,  and  of  the  bank  to  whom 
he  in  turn  had  indorsed  it  The  bank  admit- 
ted these  facts,  but  claimed  that  the  failure 
to  pay  had  been  caused  by  an  oversight  oc- 
casioned by  its  depositing  Waclistein's  mon- 
ey to  another  account.  It  further  pleaded 
that  it  had  offered  him  $50  as  compensation 
for  the  damages  inflicted,  and  by  its  plea 
made  a  continuing  tender  of  that  sum.  Hie 
plaintiff  offered  evidence  proving  his  finan- 
cial condition  and  good  standing  as  a  mer- 
chant, and  also  to  show  that,  without  knowl- 
edge of  the  protest  above  referred  to,  be 
subsequently  drew  another  check  to  the  same 
payee  in  payment  of  a  bill  of  goods,  but  that 
the  payee  declined  to  receive  the  same,  and 
returned  it,  presumably  on  the  ground  that, 
as  one  check  had  been-  protested,  he  would 
not  take  another  in  payment  of  a  bill  of 
goods.  At  the  conclusion  of  the  evidence  the 
court  granted  a  nonsuit,  on  the  ground,  as 
stated  in  the  brief  of  counsel  for  the  plain- 
tiff in  error,  that  the  petition  did  not  allege 
that  the  check  for  protest  of  which  the  suit 
was  brought  had  been  properly  indorsed; 
that  it  was  an  essential  part  of  the  plaintiff's 
case  to  allege  and  prove  that  the  paper, 
when  presented,  contained  all  of  the  neces- 
sary indorsements  in  order  to  make  the  bank 
liable  for  failure  to  pay.  The  plaintiff  ex- 
cepted to  the  grant  of  a  nonsuit 

If  the  petition  was  defective  because  there 
was  no  express  allegation  that  the  check  was 
properly  indorsed  when  presented  for  pay- 
ment, advantage  thereof  should  have  beeir 
taken  by  special  demurrer,  and  not  by  mo- 
tion for  a  nonsuit  As  a  fact,  however,  the 
check  attached  as  an  exhibit  showed  that  it 
had  been  properly  indorsed.  The  answer 
admitted  this  fact  when  it  admitted  the  truth 
of  the  paragraph  in  which  the  check  was  re- 
ferred to  as  an  exhibit  It  was  therefore 
unnecessary  for  the  plaintiff  to  offer  it  in 
evidence,  or  incumber  the  record  by  proving 
what  was  thus  admitted  to  be  true.  The  de- 
fendant, in  its  answer,  admitted  most  of  the 
material  allegations  in  the  petition,  claimed 
that  it  had  offered  the  plaintiff  a  sum  in  sat- 
isfaction of  the  damage  doue,  and  made  a 
continuing  tender  of  that  amount  The 
plaintiff  proved  his  case  as  laid,  and  it  was 
error  to  grant  a  nonsuit 

Judgment  reversed.  All  the  Justices  con- 
curring. 

OARTLBDGB  v.  PIKRPONT  MFG.  00.    " 
(Supreme  Court  of  Georgia.    May  12,  1904.) 

MASTBB   ANO   SEBVANT^DUTT   TO    WARN    8BBV- 
ANT— OBVIOUS    DANOBB8. 

1.  It  not  appearing  that  the  machinery  or  ap- 
pliances furnished  to  the  plaintiff  were  in  aay 
way  defective,  or  that  the  dangers  against 
which  it  was  alleged  that  the  defendant  negli- 
gently failed  to  warn  him  were  such  that  tke 
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plaintiff  had  not  equal  meana  with  the  defend* 
ant  of  knowing  of  them,  the  grant  ot  a  nonsolt 
waa  not  erron^na. 
(Syllabus  by  the  Court.) 

Error  from  City  Conrt  of  Sayannab;  T. 
M.  Norwood,  Judge* 

Action  by  F.  B.  Cartledge  agalnat  the  Pier^ 
pont  Manufacturing  Company.  Judgment 
for  defendaht,  and  plaintiif  brings  error* 
Affirmed. 

Cbas.  V.  Hohenst^in  and  P.  W.  Meldrlm, 
for  plaintiff  in  error.  J.  Bandolpb  Anderson 
and  O'Connor,  O'Byme  &  Hartrldge,  for  de- 
fendant in  error. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
tbe  Justices  concur. 


(120  Ga.  97) 

TABB  T.  MALLETTB. 
(Supreme  Court  of  Georgia.    May  18,  lOOi.) 

eASNISHliSNT  — ■ZBIITTIONS— WAOXS    OF    HU- 
mOIPAI.   OmOEBS— LABOBKB'S    WAOBS-*-    • 
DIBBOnON  OF  ▼BBOIOT. 

1.A  watchman  employed  by  a  private  cor* 
poration  to  police  its  own  property,  who  ia  paid 
by  the  employing  company,  and  who  ia  subject 
to  diacharge  by  hia  employer,  is  not  a  municipal 
officer  whose  wagea  are  exempt  from  aamish- 
ment.  notwithstanding  auch  watchman  la  doth* 
ed  with  the  power  to  make  arrests,  and  ia  sub- 
ject to  the  Buperrision  and  control  of  the  police 
department  of  die  city  government 

2.  A  person  under  a  contract  of  employment 
contemplating  aervicea  mainly  of  work  requiring 
mental  skill  or  business  capacity,  and  involving 
the  exerdae  of  his  intellectual  faculties,  rather 
than  work  the  doing  of  which  properly  would 
depend  upon  a  mere  physical  power  to  perform 
ordinary  manual  labor,  is  not  a  laborer  whose 
wages  are  exempt  from  nrocesa  of  garnishment. 

S,  There  being  no  connict  in  the  evidence,  the 
oovrt  properly  directed  a  verdict 

(Syllabua  by  the  Court) , 

Brror  from  Superior  Court,  Chatham  Coun* 
cy;  Pope  Barrow,  Judge. 

Garnishment  proceedings  In  Justice  court 
by  Mrs.  A.  R.  Mallette  against  B.  C.  Tabb, 
defendant,  and  the  Central  of  Georgia  Rail- 
way Company,  gamlahee.  On  appeal  to  the 
Superior  Court,  a  verdict  was  directed  for 
plaintiff,  and  defendant  brings  error.  Af> 
firmed* 

P.  J.  O'Connor  and  John  B.  Schwarz,  for 
plajintiff  1b  error.  D.  H.  Clark,  for  defendant 
ill  enror. 

BYANS*  J.  Mrs.  A.  B.  Mallette  aoed  B.  a 
TMb  Is  a  justice's  court,  and,  upon  fllins 
bar  affidavit  and  bond,  caused  a  summons 
of  garnishment  to  be  Issued  and  served  on 
tbe  Central  of  Georgia  Railway  Company. 
Tbe  garnishee  answered  that  it  was  indebted 
to  tbe  defendant  in  a  named  sum,  which 
was  due  to  him  for  his  monthly  wages  as  a 
laborer,  and  that  such  wases  were  exempt 
from  the  process  and  ILibiliUes  of  garnish-' 
ment  The  defendant  also  filed  his  answer, 
ohUming  that  all  money  owing  blm  by  the 


garnishee  had  been  earned  by  blm  as  a  day 
laborer  while  in  its  employment  The  issues 
formed  on  the  answers  were  tried  in  the  Jus- 
tice's court,  and  an  appeal  was  taken  to  the 
superior  court  On  the  trial  of  the  appeal 
tbe  evidence  was  as  follows: 

The  paymaster  of  the  garnishee  company 
testified:  The  defendant  B.  C.  Tabb,  '*was 
employed  by  tbe  Central  Railway  Company 
as  a  policeman.  He  is  paid  at  the  rate  of 
|60  per  month.  It  is  part  of  his  duties  to 
check  off  the  number  of  bales  of  cotton  or 
boxes  of  merchandise  as  they  pass  over  the 
railroad  bridge  on  tbe  trucks,  and  to  see  that 
tbe  number  of  bales  and  boxes  correspond  to 
tbe  amount  called  for  on  tbe  ticket  held  by 
tbe  driver.  In  any  case  where  there  is  a  dis- 
pute, he  turns  the  truck  back.  Tabb  has 
nothing  to  do  with  the  martcs  of  tbe  shipper 
on  tbe  cotton  and  boxes.  He  only  counts 
the  number  of  packages  on  tbe  trucks,  and 
sees  that  tbey  correspond  to  tbe  number 
on  the  ticket  In  case  of  a  question  arising, 
I  think  the  sergeant  would  settie  the  dis- 
pute. Tabb  receives  all  orders  from  the  ser- 
geant, such  as  the  limits  of  bis  beat  and 
tbe  length  of  bis  tours  of  duty.  He  is 
not  allowed  to  sit  down  at  any  time  while 
on  duty,  but  must  walk  bis  beat  continual* 
ly.  If  be  loses  a  day  and  has  no  good  ex- 
cuse^  he  is  docked  for  same.  I  don't  know  of 
any  mental  work  be  does,  except  checking 
packages.  Tabb  is  general  custodian  of  tbe 
company's  property.  He  is  hired,  paid,  and 
discharged  by  the  company." 

Another  witness-^tbe  superintendent  of  po- 
lice for  tbe  dty  of  Savannab—testified:  "The 
Ocean  Steamship  force  is,  to  a  certain  ex- 
tent, under  my  controL  When  a  man  Joins 
tbe  police  force,  be  Is  given  a  copy  of  tbe 
rules  by  which  be  is  to  be  governed,  and 
is  supposed  to  acquaint  himself  witii  them 
as  soon  as  possible,  fnie  men  are  never  ex- 
amined, so  far  as  I  know,  as  to  their  knowl- 
edge of  tbe  rules.  When  one  of  tbe  rules,  is 
violated,  tbe  mayor  has  charge  of  the  mat* 
ter.  Tabb  is  subject  to  the  same  rules  as 
govern  dty  policemen^  and  subject  to  tbe 
oonuQoands  of  tbe  officers  of  tbe  dty  police. 
All  policemen  are  required  to  read  and  write 
Qngllsb  understandingly.  Tabb  is  really  not 
employed  by  tbe  dty,  although  subject  to 
the  same  rules  that  govern  the  dty  police. 
He  is  employed*  paid,  and'  discharged  by 
tbe  Central  of  Georgia  Railway  Company." 

Tbe  defendant,  Tabb,  as  a  witness  in  bis 
own  belialf,  testified:  *'I  am  a  policeman  on 
tbe  Ocean  Steamship  Company's  wharf,  and 
have  been  for  four  years.  Before  Joining 
tbe  police  force  I  bad  to  pass  a  physical 
examination.  My  tour  of  duty  run  from 
seven  to  ten  hour»-Hieven  in  tbe  day  and  ten 
at  night  During  my  tours  of  duty  I  am 
continually  walking;  am  not  allowed  to  sit 
down  or  rest,  and  ami  exposed  to  all  kinds 
and  conditions  of  weatiier.  I  am  not  allow- 
ed to  hold  conversation  with  any  one,  except 
in  the  discbarge  of  my  duties.    I  receive  all 
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tnstnictlons  from  the  sergeant.  In  any  case 
of  dispute,  tbe  matter  is  always  left  to  the 
sergeant  for  settlement  In  the  absence  of 
the  regular  brldgeman,  I  check  the  number 
of  packages  on  the  trucks  or  drays  that 
pass  over  the  bridge.  I  only  count  the  num- 
ber of  packages.  I  also  catch  the  line  from 
Incoming  ships,  and,  in  case  of  bad  weather, 
I  help  move  the  boxes  of  merchandise  on 
the  wharf  to  places  of  safety.  I  am  paid  at 
the  rate  of  |60  per  month,  and  am  docked 
for  loss  of  time.  I  was  not  required  to  pass 
mental  examination.  No  rulebook  was  ever 
given  me.  •  •  •  I  make  no  written  re- 
ports whatever.  I  have  nothing  whatever  to 
do  with  the  marks  on  cotton.  •  *  •  The 
limits  of  my  beat  are  not  always  the  same. 
We  are  changed  about  The  sergeant  di- 
rects us  what  to  do.  If  I  am  In  doubt  about 
my  right  to  arrest  a  person,  I  send  for  the 
sergeant  If  it  is  a  plain  case,  I  send  the 
person  to  the  barracks.  There  is  a  regular 
man  to  check  packages  at  the  bridge  and 
to  catch  the  lines  from  the  ships,  but,  in 
case  of  his  absence,  I  am  required  to  do  his 
work.  It  is  a  part  of  my  duty.  It  is  also 
part  of  my  duty  to  move  packages  to  places 
of  safety  during  rain.  I  am  in  uniform 
during  my  tour  of  duty,  and  carry  a  pistol 
and  club.  During  the  absence  of  the  ser- 
geant I  make  the  arrest  if  it  becomes  neces- 
sary to  make  an  arrest  I  send  for  the 
sergeant,  and,  if  he  cannot  be  found.  I  de- 
termine myself  whether  or  not  to  arresft  the 
IMirty.  I  only  help  to  remove  freight  to 
places  of  safety  during  rain.  There  are  men 
employed  for  such  purposes  as  this,  but  It  is  a 
part  of  my  duty  to  help  them  In  case  of 
rain." 

The  plaintiff  Introduced  In  evidence  certain 
provisions  of  the  code  of  Savannah  declaring 
that  the  watchmen  employed  by  the  railway 
company  should  be  under  the  supervision  of 
the  officers  of  the  police  department,  and  un- 
der a  duty  to  observe  the  rules  therein  set 
forth,  by  which  the  policemen  of  the  dty 
were  governed. 

Upon  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  for  the  plaintifT, 
finding  the  fund  In  the  hands  of  the  gar- 
nishee subject  to  process  of  garnishment 
Error  Is  assigned  on  the  direction  of  the 
verdict. 

'  1.  There  can  be  no  question  about  the  sal- 
ary of  an  officer  of  a  municipality  being  ex- 
empt from  tbe  process  of  garnishment  Mc- 
Lellan  v.  Young,  54  Ga.  809,  21  Am.  Rep.  276; 
Holt  V.  Experience,  26  Ga.  113;  Leake  v. 
Lacey,  95  Ga.  747,  22  S.  B.  655,  51  Am.  St 
Rep.  112.  The  reason  for  this  exemption  is 
founded  on  principles  of  sound  public  policy* 
In  the  case  reported  In  54  Ga.  399,  21  Am. 
Rep.  276,  Judge  McOay  said:  '*The  exempt 
tion  is  not  for  the  benefit  of  the  ofllcer,  but 
because  the  public  is  not  to  be  harassed  and 
inconvenienced  by  petty  suits  in  the  shape  of 


garnishments,  and  the  efficiency  of  its  serv- 
ants interfered  with  by  any  uncertainty 
whether,  when  the  salary  is  due,  it  will  be 
paid."  Where  a  private  corporation  employs, 
pays,  and  discharges  its  own  employ^  tbe 
fact  that  the  city  clothes  such  employ^  with 
the  power  to  arrest  violators  of  municipal 
ordinances,  and  places  him  under  the  super- 
intendence of  its  police  department,  will  not 
make  him  an  employ^  of  the  dty.  The  dtj 
owes  him  nothing  for  his  service.  His  com- 
pensation is  paid  by  the  employing  corpora- 
tion, and  his  wages  are  in  no  sense  payable 
out  of  the  city's  funds.  Unless  his  wages  are 
otherwise  exempt,  they  can  be  reached  by 
garnishment  of  the  employer. 

2.  There  is  usually  more  or  less  difficulty 
in  applying  an  abstract  principle  of  law  to  a 
given  statement  of  facts.  This  is  Illustrated 
in  the  present  case,  where  attorneys  for  both 
plaintiff  and  defendant  in  error  cite  the 
same  case  (Oliver  v.  Macon  Hardware  Co., 
98  Ga.  249,  25  S.  B.  403,  58  Am.  St  Rep.  800) 
in  support  of  their  respective  contentions  as 
to  the  definition  of  the  word  ^'laborer,"  as 
used  in  our  garnishment  statute.  The  char- 
acter of  the  service  rendered  by  the  plain- 
tiff in  error  is  undisputed.  He  contends 
that  the  evidence  shows  that  his  service  was 
mainly  work  of  a  physical  nature.  And  the 
defendant  in  error  insists  that  the  only  rea- 
sonable deduction  from  the  evidence  is  that 
the  service  rendered  under  the  contract  of 
employment  contemplated  mainly  work  re- 
quiring mental  skill  and  business  capadty. 
The.  test  of  determining  whether  a  particular 
individual  performing  certain  services  is  a 
laborer  is  very  carefully  and  accurately  giv- 
en by  Judge  Lumpkin  in  the  case  of  Oliver  v. 
Macon  Hardware  Ck>.,  98  Ga.  249,  25  S.  B. 
403,  58  Am.  St  Rep.  800,  and  I  have  taken 
the  liberty  of  using  an  extract  from  it  in 
formulating  the  syllabus  for  this  opinion. 
Applying  this  test  to  the  present  case,  the 
plaintiff  in  error  was  not  a  laborer  in  the 
sense  in  which  this  word  is  used  in  section 
4732  of  the  Civil  Code  of  1895.  His  employ- 
ment called  upon  him  to  decide  when  a  mu- 
nldiml  ordinance  had  been  infracted^  and 
what  course  to  pursue  with  regard  to  ar- 
resting the  offender;  what  to  do  with  him 
when  arrested.  Whenever  the  emergency 
arose,  he  was  to  preserve  order,  and  at  all 
times  he  supervised  the  safety  and  security 
of  his  employer's  property.  To  discharge 
these  functions  would  require  the  exercise  of 
the  intellectual  faculties.  Very  little  manual 
labor  was  performed  by  him,  but  most  of 
his  work  was  of  a  supervisoi^  nature,  de- 
manding the  exerdse  of  m^ital  skill  and 
business  capadty. 

8.  There  being  no  conflict  in  the  evidence^ 
and  all  reasonable  deductions  or  inferences 
ttierefrom  demanding  the  verdict,  the  ludg<> 
ment  Is  affirmed.  All  the  Justices  concur- 
ring. 
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OOMMBBOIAL  BANK  T.  J.  K.  ARMSBY  00. 
(Sapreme  Court  of  Georgia*    May  13,  1904.) 

BB0KJBB8  —  CORVBBSION    OF    PBOPBBTT  —  BONA 
FIDE    PX7BCHABEBS. 

1.  Where  a  merchant  ships  goods  to  his  bro- 
ker without  conyeying  title  to  him,  but  purely 
for  the  purpose  of  distribution  to  others,  and 
sends  to  the  broker  a  bill  of  lading  indorsed  in 
blank  for  the  goods,  the  possession  of  which,  by 
the  genera]  custom  of  trade,  is  regarded  as  evi- 
dence of  the  right  to  dispose  of  the  property  for 
which  it  is  issued,  he  cannot,  4n  an  action  of 
trover,  recover  the  goods  from  a  bank  which  has, 
in  good  faith,  and  without  notice  of  the  owner's 
title,  taken  the  bill  of  lading  as  security  for  a 
loan  of  money  to  the  broker  on  his  individual 
account,  and  converted  the  property  upon  de- 
fault in  the  payment  of  its  debt 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  the  J.  K.  Armsby  Company 
against  the  Commercial  Bank.  Judgment 
for  plaintiff,  and  defendant  bringa  error. 
Reversed. 

Wm.  H.  Fleming,  for  plaintiff  in  error. 
Jos.  B.  &  Bryan  Cnmmlng,  for  defendant  In 
error. 

CANDLER,  J.  The  J.  K.  Armsby  Com- 
pany, an  Illinois  corporation,  shipped  to 
Walton  &  Carr,  their  brokers  in  Augusta, 
a  quantity  of  salmon  for  distribution  to  dlf- 
fei^nt  parties  to  whom  the  goods  had  been 
sold.  Walton  Sc  Carr  were  merely  agents 
of  the  Armsby  Company,  and  had  no  right 
or  title  to  the  salmon.  The  goods  were  ship- 
ped from  a  point  in  Oregon,  by  parties  from 
whom  they  had  been  ordered  by  the  Armsby 
Company,  on  a  through  bill  of  lading  to 
Augusta,  and  were  consigned  to  the  order  of 
the  consignor,  with  directions  to  notify  Wal- 
ton &  Carr.  The  Armsby  Company  sent 
Walton  ft  Carr  a  check  for  the  amount  of 
the  freight,  which  was  paid,  and  It  also 
mailed  them  the  original  bill  of  lading,  which 
was  indorsed  blank.  Carr,  a  member  of  the 
firm  of  Walton  &  Carr,  took  the  bill  of  lad- 
ing to  the  Commercial  Bank  of  Augusta, 
and  hypothecated  It  for  a  loan  of  money. 
Shortly  thereafter  Walton  &  Carr  failed,  and 
the  bank  converted  the  salmon  for  the  pay- 
ment of  Its  debt,  whereupon  the  Armsby 
Company  brought  against  it  the  present  suit, 
wliich  was  an  action  of  trover.  The  case 
was  tried  before  the  Judge  of  the  city  court 
of  Richmond  county,  without  a  Jury.  The. 
bank  showed  that  It  was  the  general  cus- 
tom of  trade  in  Augusta  that  bills  of  lading 
•*to  order  notify"  were  attached  to  drafts 
for  the  purchase  price  of  the  goods  repre- 
sented by  them,  that  possession  of  the  bill 
of  lading  could  only  be  obtained  by  payment' 
of  the  draft,  that  possession  of  sucli  a  bill 
of  lading  was  considered  prima  facie  evi- 
dence of  ownership  of  the  property  for  which 
it  was  issued,  and  that  they  were  treated 
by  banks  as  negotiable  paper.  It  was  also- 
•Tiown  that  the  J.  K.  Armsby  Company  had 


done  business  In  Augusta  for  a  numter  of 
years,  and  that,  -while  Walton  &  Carr  were 
merchandise  brokers,  they  also  bought  and 
sold  goods  on  their  own  account  It  was 
admitted  that  neither  the  bank  nor  any  of 
Its  officials  knew  or  had  reason  to  suspect 
that  Carr  had  no  right  to  convey  the  salmon, 
and  that,  in  the  event  the  bank  should  be 
held  liable,  the  proper  amount  to  be  recov- 
ered was  1700.  The  Judge  found  in  favor  of 
the  plaintiff,  and  rendered  Judgment  in  its 
favor  for  the  amount  mentioned.  The  de- 
fendant excepted. 

**Where  an  owner  has  given  to  another 
such  evidence  of  the  right  of  selling  his 
goods,  as,  according  to  the  custom  of  trade 
or  the  common  understanding  of  the  world, 
usually  accompanies  the  authority  of  dis- 
posal, or  has  given  the  external  Indicia  of 
the  right  of  disposing  of  his  property,  a 
sale  to  an  Innocent  purchaser  divests  the 
true  owner's  title."  Civ.  Code,  S  3539.  The 
sole  quesHou  for  our  determination,  then, 
is,  does  a  bill  of  lading  of  the  character  of 
the  one  involved  in  this  suit  constitute  such 
an  external  indicium  of  the  right  of  dis- 
posing of  the  property  for  which  it  was  is- 
sued as  to  bring  the  case  within  the  opera- 
tion of  the  rule  laid  down  in  the  Code  sec- 
tion cited?  As  a  general  rule,  the  trans- 
feree of  a  bill  of  lading  can  obtain  no  better 
title  to  the  goods  which  it  covers  than  that 
which  was  In  the  person  by  whonk  it  was 
transferred.  Indeed,  It  is  a  self-evident 
proposition  Uiat  no  man  can  convey  that 
^i'hlch  he  does  not  possess.  But  the  true 
owner  of  property  may,  by  placing  It  In  the 
power  of  another  to  defraud  Innocent  pur- 
(^hasers  by  an  apparently  valid  transfer  of 
the  property,  cut  himself  off  from  claiming 
It,  and  thereby  divest  the  title  from  himself. 
In  4  Am.  &  Eng.  Bnc.  L.  (2d  Ed.)  551,  it  is 
said  that  an  important  exception  to  the  gen- 
eral rule  whi<ji  has  already  been  stated 
"arises  In  the  case  of  the  transfer  of  a  bill 
of  lading  to  a  bona  fide  purchaser  for  value 
by  a  consignee  to  whom  the  goods  are  by 
the  terms  of  the  instrument  made  delivera- 
ble, or  to  whom  the  consignor  and  oHginal 
owner  of  the  goods  has  indorsed  aM  deliv- 
ered the  bill.  It  seems  to  be  Established  that 
In  this  case  the  transfer  defeats  the  ven- 
dor's right  of  stoppage  in  transitu,  and 
passes  the  title  to  the  goods  to  the  bona  fide 
transferee."  See,  also,  6  Cyc.  424;  1 
Mechem,  Sales,  §  166  f  Pollard  v.  Reardan,  65 
Fed.  848,  13  C.  C.  A.  171-.  While  a  bill  of 
lading  Is  hot  in  the  full  'sense  a  negotiable 
Instrument,  it  Is  treated  by  universal  com- 
mercial usage  as  a  symbol  of  the  goods  for 
which  it  is  Issued,  and  consequently  It  is  in  a 
measure  negotiable.  In  Georgia  it  may  be 
pledged  as  seeurlty  for  debt  (Civ.  Code  1895, 
I  2956),  and  a  bona  fide  assignee  for  value 
(^protected  in  his  title  against  the  owner's 
right  of  stoppage  in  transitu  (Civ.  Code 
1895,  I  3553).  In  American  Nat  Bank  v. 
Georgia  R.  Ck>.«  96  Ga.  665,  28  &  Bl  898,  51 
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Km.  St  Rep.  15Q,  the  status  of  bills  of  lad- 
ing under  our  law  is  discussed  with  consid- 
erable fullness;  and,  while  the  decision  in 
that  case  is  not  directly  in  point  on  the  ques- 
tion involved  in  the  case  at  bar,  the  reason- 
ing of  Mr.  Chief  Justice  Simmons  has  an 
important  bearing  thereon.  The  following 
language  from  the  opinion  of  Mr.  Justice  Mil- 
ler in  the  case  of  McNeal  y.  Hill,  Woolw. 
96,  Fed.  Gas.  No.  8,914,  is  there  quoted  with 
approval:  "As  civilization  has  advanced  and 
commerce  extended,  new  and  artificial  modes 
of  doing  business  have  superseded  the  ex- 
changes by  barter  and  otherwise  which  pre- 
vail while  society  is  in  its  earlier  and  sim- 
'  pier  stages.  The  invention  of  the  bill  of  ex- 
change is  a  familiar  illustration  of  tliis  fact. 
A  more  modem,  but  still  not  recent,  inven- 
tion of  like  character,  for  the  transfer,  with- 
out the  cumbersome  and  often  impossible 
operations  of  actual  delivery,  of  articles  of 
personal  property,  is  the  indorsement  or  as- 
signment of  bills  of  lading  and  warehouse 
receipts.  Instruments  of  this  kind  are  sui 
generis.  From  long  use  and  trade  they  have 
come  to  have  among  commercial  men  a  well- 
understood  meaning,  and  the  indorsement  or 
assignment  of  them  as  absolutely  transfers 
the  general  property  of  the  goods  and  chat- 
tels therein  named  as  would  a  bill  of  sale." 

In  this  case  there  was  no  dispute  as  to 
the  general  custom  of  trade  in  regard  to  bills 
of  lading  of  the  character  of  the  one  nego- 
tiated by  Carr  with  the  Commercial  Bank. 
It  was  the  daily  practice  of  banks  in  Au- 
gusta and  elsewhere  to  advance  money  on 
such  security,  for  possession  of  the  bill  of 
lading  was  regarded  as  prima  fade  evidence 
of  the  title  of  the  holder  to  the  goods  of 
which  the  bill  was  the  symbol.  Ordinarily 
bills  of  lading  of  this  kind  are  attached  to 
drafts  for  the  purchase  price  of  the  goods, 
and  can  only  be  obtained  by  payment  of 
the  drafts.  Carr*s  possession  of  the  bill  of 
lading  was  therefore  prima  fade  evidence 
that  he  had  paid  a  draft  drawn  by  the  con- 
signor, and  was  entitled  to  the  property. 
Hie  departure  of  the  Armsby  Company  from 
this  custom  placed  it  in  the  power  of  Carr 
to  commit  a  fraud  on  the  bank*  an  oppor- 
tunity of  which  be  seems  to  have  promptly 
availed  himself.  Applying  the  well-known 
rule  thatj  where  one  of  two  innocent  persons 
must  suffer  from  the  wrong  of  another,  the 
burden  should  be  borne  by  him  who  placed 
it  in  the  power  of  the  wrongdoer  to  per- 
petrate the  fraud,  we  fail  to  see  how  it 
can  be  held  that  the  plaintiff  can  recover. 

The  Georgia  cases  dted  by  counsel  for 
the  defendant  in  error  do  not,  in  our  opinion, 
conflict  with  what  is  here  laid  down.  The 
case  of  Tison  v.  Howard,  07  6a.  410,  which 
is  more  nearly  in  point  than  any  of  the 
other  cases  dted,  is  easily  distinguishaUe 
from  the  case  at  bar.  There  the  owner  of 
the  goods  received  from  the  transportation 
company  duplicate  bills  of  lading,  both  of 
which  he.  indorsed  in  blank;    sending  the 


original  to  his  factor,  and  depositing  the  du- 
plicate in  a  bank  for  safe-keeping,  and  for 
no  other  purpose.  The  bailee  bank  indorsed 
the  duplicate  bill  of  lading,  and  secured 
from  the  factor  an  amount  of  money  in  ex- 
cess of  the  value  of  the  gooda  The  court 
held,  in  effect,  that  a  bill  of  lading  is  not 
in  the  full  sense,  a  negotiable  instrument; 
and  that,  the  deposit  of  the  bill  with  the  bank 
being  purely  a  bailment  for  safe-keeping, 
the  virtual  theft  of  it  by  the  banker  did  not 
deprive  the  true  owner  of  the  goods  of  his 
title.  In  the  case  now  under  consideration 
no  such  state  of  facts  is  made  to  appear. 
The  Armsby  Company  forwarded  to  Walton 
&  Carr  a  bill  of  lading,  the  possession  of 
which,  under  the  universal  custom  of  busi- 
ness, gave  a  prima  fade  right  to  the  disposal 
of  the  goods  for  which  it  was  issued.  The 
purpose  for  which  the  instrument  was  con- 
fided to  Walton  &  Carr  does  not  definitely 
appear  from  the  record,  but  there  is  nothing 
to  Indicate  that  it  was  merely  Intrusted  to 
them  for  safe-keeping.  There  was  nothing 
to  put  the  bank  on  notice  that  title  to  the 
property  was  in  any  one  other  than  the 
holder  of  the«bill  of  lading.  A  fraud  was 
committed  by  Carr,  by  means  of  which  he 
obtained  from  the  bank  a  large  sum  of  mon- 
ey. To  say  nothing  of  the  provisions  of 
section  8589  of  the  CivU  Code  of  1895,  the 
plainest  prindples  of  equity  require  that  the 
Armsby  Company,  which  made  the  commis- 
sion of  the  fraud  possible,  and  not  the  bank» 
should  bear  the  loss. 

Judgment  reversed.    All  the  Justices  ccmk 
cur,  except  LAMAB,  J.,  disqualified. 


<moa.  ao> 
OBNTRAIi  OF  GBOROIA  RY.  00.  t.  Me^ 
CLIFFORD. 
(Supreme  Court  of  Geotgia.    May  18,  1904.) 

IIABTBB  ANO  SKBVANT— INJUBT  TO  BAILBOAD 
SlCPIiOl^A— DBFBOnVS  APPLIANOBS— €ABB  BK- 
QUIBBO  or  XMPIiOTA— ACTION  lOB  INJtJBZBS 
— INSTBUCTIONS  —  XXPBBT  TBSTIlf  ONT  •—  MO- 
TION FOB  NEW  TBIALr— BBVIf  W— BECOBD-«SUr- 
nCIENOT  or  BVIDBNCK. 

1.  When,  in  the  trial  of  a  suit  by  an  employ^ 
against  a  railroad  company  for  damages  for 
personal  injuries,  the  Judse  charges  the  lory  l» 
dear  and  oneqaivocal  terms,  but  in  a  general 
way,  the  law  requiring  the  plaintiff,  as  a  condi- 
tion precedent  to  a  recovery,  to  show  that  he 
was  without  fault,  the  faflure  to  apply  this 
prindple  in  a  hypothetical  way  to  &&  par- 
ticular facts,  calling  attention  to  what  is  claim- 
ed by  the  defendant  to  be  negligence  on  the 
part  of  the  plaintiff,  will  not  be  a  suffident  rea- 
son for  reversing  the  judgment  refusing  a 
new  trial  to  the  defendant,  when  there  is  no- 
appropriate  written  request,  presented  In  due 
time,  asking  for  such  an  instruction. 

2.  A  master  is  not  relieved  from  liabiUty  t» 
his  servant  who  is  injured  by  a  defective  in- 
strumentality by  the  mere  fact  that  the  instru- 
mentality is  owned  by  a  third  person. 

8.  If  the  master  constanUy  uses  the  instni^ 
mentality  in  his  business,  and  so  deals  with  it 
as  to  practically  adopt  it  as  his  own,  he  be- 
comes, relatively  to  a  servant  injured  thereby, 
the  owner,  and  is  under  the  same  duty  to  the 
servant  as  an  owner  would  be. 
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4.TlioQ|^  the  railroad  company  in  this  case 
did  not  own  the  fence  and  gate  oere  involved, 
they  were  built  across  its  track  with  its  per- 
misBion;  the  gate  was  constantly  used  by  it  in 
its  business ;  had  on  it  a  lock  put  there  by  the 
company,  keys  to  which  were  furnished  to  its 
employes;  and  was  under  its  control  to  such 
an  extent  as  to  make  it  its  duty,  relatively  to 
its  employte  nsiuff  the  gate,  to  see  that  it  was 
in  a  suitable  condition  lor  use.  and  to  give  its 
employ^  warning  in  the  event  it  was  not 

5.  The  law  requires  of  an  employ^  the  exer- 
dse  of  only  ordinary  diligence  to  prevent  injury 
to  himself. 

6.  An  expert  may  be  asked  his  opinion  of  a 
hypothetical  case,  even  though  the  facts  there- 
of may  be  the  same  as  those  of  the  case  on 
trial. 

7.  A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  or  rejection  of  evi- 
dence must  be  complete  in  itself,  or  in  connec* 
tion  with  exhibits  attached  to  the  motion.  The 
Supreme  Court  will  not  look  to  any  other  part 
of  the  record  to  make  perfect  an  incomplete  as^ 
signment  of  error  in  a  motion  for  a  new  trial. 

8.  The  evidence  warranted  the  verdict,  and 
no  sufficient  reason  appears  for  reversing  the 
judgment. 

<Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Savannah;  T.  M. 
Norwood,  Judge. 

Action  by  P.  C.  McCllfford  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
tor.    Affirmed. 

This  was  an  action  for  damages  for  per- 
gonal injurlee,  in  which  the  plaintiff  re- 
coTered  a  verdict  The  case  is  here  upon 
exceptions  to  the  overruling  of  the  defend- 
ant's motion  for  a  new  trial.  The  plaintiff 
was  employed  by  the  defendant  as  a  coupler 
and  switchman.  The  defendant  had  a  track 
which  ran  i>arallel  with  the  property  of  the 
Southern  Cotton  Oil  Company,  from  which 
track  three  or  four  tracks  led  into  the  prem- 
igea  of  the  cotton  oil  company.  Across  one 
4>t  these  tracks  the  cotton  oil  company  had 
erected  a  gate.  The  gate,  while  across  the 
defendant's  track,  was  upon  land  owned  by 
the  oil  company,  and  was  owned  and  main- 
tained by  it  The  gate  had  a  railroad  lock 
upon  it,  which  was  put  there  by  the  defend- 
ant for  the  purpose  of  facilitating  its  access 
through  the  gate,  and  some  of  Its  employes 
were  furnished  with  keys  to  the  lock.  The 
plaintiff  was  on  top  of  a  car  in  the  dis- 
•charge  of  his  duties  *a8  switchman  or  coupler, 
which  car,  together  with  others,  was  be- 
ing pushed  by  an  engine  toward  the  gate. 
The  plaintiff  observed  that  one  wing  of  the 
^te  was  closed,  and,  according  to  testimony 
introduced  in  his  behalf,  gave  the  engineer 
jreipeated  signals  to  stop  the  train,  which 
could  have  been  done,  had  the  signals  been 
.obeyed.  The  engineer  disregarded  the  signals, 
imd  the  train  ran  into  the  closed  gate,  de- 
Jailing  the  car  on  which  plaintiff  was  stand- 
ing. In  attempting  to  get  off  the  car,  the 
phiintiff  sustained  the  injuries  complained  of. 
There  was  some  evidence  that  the  wing  of 
"the  gate  which  was  closed  was  not  supplied 
with  a  hook,  and  the  inference  from  the 
ttestimony  la  that  this  was  the  reason  for 


that  wing  being  closed.  On  this  testimony 
the  judge  evidently  based  the  charges  refer- 
red to  in  the  opinion. 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
ror. C.  T.  Ladson  and  Garrard  &  Meldrlm, 
for  defendant  in  error. 

COBB,  J.  (after  stating  the  foregoing 
facts).  1.  Complaint  is  made  that  the  court 
failed  to  inatruct  the  jury  as  to  the  main 
defense  of  the  defendant,  which  was  that 
the  plaintiff  was  stationed  on  the  car  near- 
est the  gate,  that  it  was  his  duty  to  signal 
the  engineer  of  any  obstructipn  upon  the 
track,  and  that  he  failed  to  give  the  engineer 
any  warning  until  the  car  was  so  near  the 
gate  that  it  was  impossible  to  stop  the  train 
in  time  to  avoid  the  collision.  The  judge 
charged  the  jury  that,  before  the  plaintiff 
could  recover,  it  jnust  be  shown  that  he 
was  without  fault  or  negligence;  that  if  he, 
immediately  or  remotely,  directly  or  indirect- 
ly, caused  the  injury,  or  contributed  to  it  in 
any  way,  he  was  not  entitled  to  recover; 
that,  the  plaintiff  being  an  employ^,  any  neg- 
ligence on  his  part,  however  slight,  which 
contributed  in  any  appreciable  degree  to 
the  injury,  would  defeat  a  recoyery;  and 
also  that  he  could  not  recorer  if  he  was  to 
blame.  Having  thus  stated  to  the  jury  in 
this  manner,  although  In  a  general  way,  the 
rule  of  law  that  imposed  upon  the  plaintiff 
the  duty  of  showing  that  he  was  without 
fault,  as  a  condition  precedent  to  a  recovery, 
we  do  not  think  the  judgment  should  be 
reversed  for  the  failure .  of  the  judge  to 
apply  the  principle  specifically  to  the  facts 
of  the  particular  case,  in  the  absence  of  an 
appropriate  written  request  to  this  effect, 
presented  in  due  time. 

2-4.  Ten  grounds  of  the  motion  for  a  new 
trial  contain  assignments  of  error  upon  por- 
tions of  the  charge  of  tlie  judge  relating  to 
the  duty  which  the  defendant  owed  the 
plaintiff  In  reference  to  the  gate  across  its 
track.  The  charge  was,  in  effect,  that  if 
the  railroad  company  used  the  track  upon 
the  premises  of  the  oil  company,  and  car- 
ried its  cars  and  engines  through  the  gate, 
opening  and  closing  it  when  necessary,  and 
had  its  lock  on  the  gate,  with  keys  to  the 
lock  in  the  possession  of  its  employes,  the. 
company  owed  to  its  employigs  the  same  duty 
in  ref er^ice  to  the  gate  as  if  it  had  been  the 
owner,  and  .the  gate  had  been  erected  upon 
its  premises.  Where  a  servant  .is  injured  by 
a  defective  instrumentality  wh|oh  is  neither 
owned  nor  controlled  by  the  master,  but  used 
by  his  direction,  the  authorities  are  conflict- 
ing as  to  whether  the  master  is  liable.  See 
Ijabatfs  Master  &  Servant,  I  169;  3  Elliott 
on  Ballroads,  I  1279.  The  author  first  cited 
expresses  the  opinion  that  the  cas^s  which 
declare  the  master  to  be  liable  'lare  more 
consistent  than  the  others  with  those  general 
conceptions  of  public  policy  which  are.  the 
ultimate  foundation  of  his  obligs^tioiis  to  |iis 
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servants."  He  then  proceeds  to  say  that  In 
perhaps  most  of  the  cases  the  master's  want 
of  control  over  the  Instmmentality  would 
constitute  no  serious  obstacle  to  his  acquir- 
ing information  as  to  its  condition,  lack  of 
Information  being  the  theory  upon  which 
nonliability  is  supposed  to  rest  This  court 
has  ruled  sqiiarely,  however,  that  in  the  case 
Just  stated  the  master  would  not  be  liable 
unless  he  knew  of  the  defective  condition 
of  the  instrumentality.  Dunlap  v.  Railroad 
Ck).,  81  Ga.  136,  7  S.  B.  283.  We  do  not 
think  the  facts  of  this  case  bring  it  within 
the  rule  Just  stated,  but  rather  within  the 
rule  that  the  master  is  liable  to  his  servant 
for  injuries  received  firom  defective  instru- 
mentalities not  owned  by  the  employer,  but 
controlled  by  him,  and  used  by  him  in  his 
business.  See  1  Labatt's  Master  &  Servant,  % 
172.  The  evidence  here  shows  that  the  own- 
er of  the  gate  had  been  accustomed  to  re- 
pair It,  and  that  the  railroad  company  was 
not  expected  to  keep  the  gate  in  repair.  But 
the  evidence  also  shows  that  the  railroad 
company  constantly  used  the  gate  in  its  busi- 
ness, that  it  was  built  across  its  track* 
that  it  had  on  it  a  lock  placed  there  by  the 
railroad  company,  and  that  its  employes  were 
furnished  with  keys  to  this  lock.  The  rail- 
road company  did  not  own  the  gate,  but, 
when  it  permitted  it  to  be  built  across  its 
track,  and  used  it  in  its  business,  it  be- 
came, relatively  to  an  employ^,  a  part  of 
the  track,  and  as  to  him  the  company  is  to  be 
treated  as  the  owner;  that  is  to  say.  It  be- 
came so  far  the  owner  as  to  be  under  a  duty 
to  Its  employes  to  see  that  the  gate  was  kept 
in  repair.  The  company  was  bound  to  fur- 
nish its  employes  with  a  safe  place  to  work* 
and  it  certainly  could  not  allow  its  track 
to  become  unsafe  by  reason  of  an  obstruction 
placed  upon  the  track  by  a  third  person  with 
its  permission.  We.  recognize  that  in  cases 
like  the  present  the  line  between  liability 
and  nonliability  is  very  closely  drawn,  but 
we  think  the  facts  of  this  case  show  a  breach 
of  the  duty  which  the  defendant  owed  to 
the  plaintiff  to  provide  him  with  a  safe  place 
to  work.  To  all  intents  and  purposes,  it 
was  in  control  of  the  gate.  It  locked  it  and 
unlocked  It,  opened  it  and  shut  It,  when- 
ever occasion  required;  and  It  (^nnot  defend 
against  the  plalntilTs  suit  on  the  mere 
ground  that  the  duty  to  repair  was  on  the 
Southern  Cotton  Oil  Company.  The  rail- 
road company  was  at  least  under  a  duty  to 
inspect  and  to  warn,  even  if  it  was  not  also 
under  the  duty,  relatively  to  its  employes, 
to  keep  the  gate  in  repair.  The  charges  com- 
plained of  were  not  erroneous. 

5.  Complaint  is  made  that  the  Judge  char- 
ged the  Jury  that  the  plaintiff  was  bound  to 
the  exercise  of  ordinary  care ;  it  being  con- 
tended that,  as  he  was  an  employ^,  he  was 
bound  to  the  exercise  of  extraordinary  dili- 
gence. There  was  no  error  in  this  charge. 
The  degree  of  diligence  which  the  law  re- 
qulreg  of  an  employ^  is  ordinary  diligence 


only.  Central  R.  Co.  r.  Lanier,  83  Ga.  591, 
10  S.  B.  279 ;  Richmond  &  Danville  R.  Co.  v. 
Mitchell,  92  Ga.  81,  18  8.  E.  290  (2).  The 
failure  of  the  employ^  to  exercise  the  d^ree 
of  diligence  required  (that  is,  ordinary  dili- 
gence), even  in  the  slightest  way,  will  pre- 
clude him  from  recovering;  that  is,  he  is  at 
fault  whenever  he  does  anything  or  fails  tx> 
do  anything  which  would  amount  to  a  lack 
of  ordinary  care  on  the  part  of  any  person 
in  the  same  or  similar  circumstances.  If  he 
immediately  or  remotely,  directly  or  Indi- 
rectly, causes  the  injury,  or  any  part  of  it, 
or  contributes  to  It  by  any  act  which  an  or^ 
dinarily  prudent  person  would  not  have  per- 
formed, or  leaves  undone  anything  which  an. 
ordinarily  prudent  person  would  have  per- 
formed, he  cannot  recover.  His  lack  of  or- 
dinary care,  no  matter  how  slight,  which  con- 
tributes in  any  appreciable  degree  to  the 
injury,  renders  him  to  blame.  This  court 
has  never  held  that  an  employ^  of  a  rail- 
road company  is  bound  to  exercise  extraor- 
dinary diligence.  On  the  contrary,  It  haa 
always  held  that  ordinary  diligence  is  all 
that  is  required.  The  expressions  in  Ken- 
ney's  Case,  61  Ga.  590  (3),  Mitcheirs  Case, 
63  Ga.  181,  Hicks'  Case,  95  Ga.  302,  22  S.  E. 
613,  and  other  cases  relied  upon  by  counsel 
as  indicating  that  extraordinary  diligence  is 
required,  are  merely  different  ways  of  ex- 
pressing the  principle  above  laid  down. 

6.  There  was  no  error  in  allowing  the 
plaintiff  and  the  witness  Kelley,  as  experts, 
to  give  their  opinion  upon  the  hypothetical 
case  stated  as  to  the  distance  in  which  a 
train  of  a  given  character  could  be  stopped, 
although  the  case  thus  hypothetically  stated 
was  substantially  the  case  as  made  by  the 
evidence.  In  Flanagan's  Case,  106  Ga.  109,. 
32  S.  B.  80,  it  was  distinctly  ruled  that,  while 
it  is  improper  to  ask  an  expert  his  opinion 
of  the  case  on  trial,  he  may  be  asked  his 
opinion  of  the  same  case  hypothetically  stat- 
ed. There  la  nothing  in  Southern  Mutual 
Insurance  Company  v.  Hudson,  113  Ga.  434, 
38  S.  E.  964,  which  at  all  modifies  or  changes- 
the  rule  laid  down  in  the  Flanagan  Case, 
but,  on  the  contrary,  the  two  decisions  are  In 
entire  accord ;  it  being  held  in  each  that  the 
expert  must  give  his  opinion  upon  a  hypothet- 
ical case,  although  the  facts  of  the  case 
stated  might  be  the  same  as  those  appearlng^ 
from  the  evidence,  but  would  not  be  allowed 
to  give  his  opinion  upon  the  facts  and  cir- 
cumstances of  the  particular  case. 

7.  Complaint  is  made  in  one  ground  of 
the  motion  for  a  new  trial  that  the  court 
erred  in  permitting  the  plaintiff  '*to  intro- 
duce in  evidence  rule  519,  claimed  to  be 
from  the  rulebook  of  the  Central  of  Georgia 
Railway  Company;  said  rule  being  set  out 
as  Exhibit  A  to  the  brief  of  evidence.*'  There 
is  nothing  in  the  ground  or  the  motion,  or  in 
any  exhibit  to  the  same,  which  indicates 
what  are  the  contents  of  rule  519.  Under  nu- 
merous decisions  of  this  court,  this  ground 
cannot  be  considered.    The  court  will  not 
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look  from  the  motion  and  its  ezhlbitB  to  the 
brief  of  eyidence  and  its  exhibits,  or  any 
other  portion  of  the  record,  for  the  facts  nec- 
essary to  make  the  ground  complete.  Sea- 
board Air  Line  Railway  t.  Phillips,  117  Ga. 
106,  43  S.  B.  494,  and  citations. 

8.  No  error  of  law  appears  which,  in  onr 
opinion,  requires  a  reversal  of  the  judgment 
The  charge  was  free  from  substantial  error, 
and  fftlrly  submitted  the  issues  to  the  jury. 
The  evidence  authorized  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

020  Gft.  247) 

LIPPMAN  V.  ^TNA  INS.  CO. 
(Supreme  Court  of  Georgia.    May  14,  1904.) 

INSUSANCB— FOBFEITURE   OF   CONTRACT— WAIV- 
ES   BT    AGENT— PLEADINGH-TIME    FOB 
ANSWEBINO— AMENDMENT. 

1.  Answers  to  suits  In  the  city  court  of  Sav- 
annah must  be  filed  on  or  before  the  first  day  of  • 
the  return  term. 

2.  Where  a  demurrer  and  answer  to  a  peti- 
tion are  filed  too  late,  but,  instead  of  moving 
to  strike  because  not  nled  in  time,  the  plaintiff 
invokes  the  judgment  of  the  court  on  the  de- 
murrer, and  amends  the  petition  to  conform  to 
its  Judgment,  it  is  too  late,  at  a  subsequent 
term  of  the  court,  to  move  to  strike  the  demur- 
rer and  answer  because  not  filed  in  time. 

3.  A  material  amendment  to  a  petition  opens 
the  case,  if  in  default,  for  answer  by  the  de- 
fendant. 

4.  A  forfeiture  of  a  contract  of  insurance  can- 
not be  waived  by  a  local  agent  of  an  insaranoe 
company,  without  express  authority  from  the 
governing  officials  of  the  insurance  company. 

(Syllabas  by  the  Court) 

Brror  from  City  Oovat  of  Savannah;  T.  lil 
Norwood,  Judge. 

Action  by  Mrs.  Smma  Idppman  against 
the  JBtna  Insurance  Ck>mpany.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

Saussy  &  Saus^y,  for  plaintiff  in  error. 
Adams  ft  Adams,  for  defendant  In  error. 

BVANS,  J.  Mrs.  Bmma  Lippman  filed  her 
suit  against  the  Mtas.  Insurance  Company  of 
Hartford,  Conn.,  rotutnable  to  the  May  term, 
1902*  of  the  dty  court  of  Savannah.  The 
first  day  of  the  May  term  was  the  fifth  day 
of  the  month,  and  on  that  day  counsel  for 
the  defendant  had  their  names  marked  on 
the  Judge's  docket  as  attorneys  for  the  de- 
fendant, and  on  the  following  Monday,  which 
was  the  second  Monday  of  the  term,  ffied 
its  demurrer  and  plea  under  the  rules  of 
the  court  The  grounds  of  the  demurrer 
wero:  (1)  That  no  copy  of  the  contract  of 
Insurance  sued  on  was  incorporated  in  or 
attached  to  the  petition,  nor  did  the  petition 
purport  to  set  forth  a  copy  of  what  appears 
written  or  printed  upon  the  face  or  in  the 
body  of  the  policy  sued  on;  (2)  that  paragraph 
8  of  the  petition  failed  to  state  wherein  the 
defendant  had  acted  in  bad  faith,  or  had 
been  stubbornly  litij^ous,  so  as  to  bo  re- 
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sponsible  for  counsel  fees.  Nothing  further 
was  done  in  the  case  until  April  18»  1903, 
when  the  demurrer  was  heard  and  sustain- 
ed, and  plaintiff  allowed  10  dajrs  to  file  an 
amendment  containing  or*  having  attached 
thereto  a  copy  of  everything  appearing  on 
the  face  or  in  the  body  of  the  policy,  In- 
cluding all  the  stipulations  embraced  in  that 
portion  of  the  same  above  the  signatures  of 
the  company's  officers  by  whom  it  was 
executed.  On  April  22,  1908,  plaintiff  com- 
plied with  the  terms  of  the  order  sustaining 
the  demurror,  and  amended  her  petition  by 
attaching  a  copy  of  the  policy  of  insurance. 
Whereupon,  on  May  4,  1903,  the  defendant 
amended  its  original  plea,  denying  liability 
to  the  plaintiff  because,  in  and  by  its  policy 
of  insurance,  it  was  stipulated  that,  unless 
otherwise  provided  by  agreement  indorsed 
thereon  or  added  thereto,  the  same  should 
be  void  if  the  insured,  at  the  time  of  ef- 
fecting the  insurance,  had  or  should  there- 
after make  or  procure  any  other  contract  of 
insurance,  whether  valid  or  not,  on  prop- 
erty covered  in  whole  or  in  part  by  said 
policy;  that,  when  the  policy  was  taken  out, 
the  insured  had  two  policies  of  insurance  on 
the  said  property,  one  in  favor  of  the  Hart- 
ford Fire  Insurance  Company,  issued  Novem- 
ber 17,  1899,  for  $2,500,  and  another  in  t&ror 
of  the  Liverpool,  London  ft  Globe  Insurance 
Company,  Issued  on  the  said  November  17, 
1899,  for  $1,000;  tliat  no  agreement  was  in- 
dorsed on  the  policy,  or  added  thereto,  as  to 
the  said  previous  insurance,  which  existed 
on  the  said  property  at  the  time  of  the  fire; 
and  that,  by  reason  thereof,  the  covenants 
and  conditions  of  this  policy  of  insurance 
were  and  are  broken,  and  the  plaintiff  is  not 
entitled  to  recover  any  sum  whatever.  On 
December  7,  1903,  by  her  written  motion 
previously  filed  on  August  20,  1908,  plaintiff 
moved  to  strike  defendant's  demurror,  plea 
and  answer,  and  to  enter  up  a  default  In 
the  case  nunc  pro  tunc,  on  the  grounds:  (1) 
That  the  plaintiff  ffied  her  petition  against 
the  defendant,  and  the  same  was  duly  serv- 
ed, returnable  to  the  May  term,  1902,  of 
the  court;  that  the  first  day  of  the  May 
term,  1902,  of  the  court  was  May  5th  of 
said  year,  and  on  said  day  the  defendant  was 
not  represented  by  counsel,  nor  had  it  ffied 
any  demurrer,  plea,  or  answer  to  the  peti- 
tion; that  afterwards  defendant  employed 
counsel,  who  on  May  12,  1902,  filed  a  de- 
murror, plea,  and  answer,  but  that  the  em- 
ployment of  counsel  and  the  filing  of  the 
said  demurrer,  plea,  and  answer  were  too 
late,  as  the  city  court  of  Savannah  under 
its  constitution  is  a  court  In  which  cases 
are  triable  at  the  first  term,  and  all  pleadings 
and  defenses  and  entries  of  appearance  are 
required  by  law  to  be  made  on  the  ilrst  day 
of  the  term,  and  upon  failure  thereof  de- 
fault should  be  entered;  (2)  that  defendant 
did  not  employ  the  couns^  whose  names 
are  entered  on  the  docket;  and  who  ffied 
said  defense,  until  after  the  first  day  of  the 
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term  had  ];>a8sed,  which  fact  waa  unknown 
to  plaintiff  until  the  present  term  of  the 
court  and  within  the  last  few  daya.  The 
judge  heard  evidenoe  on  the  Issues  of  fact 
raised  by  this  mbtion  to  strike.  The  evi- 
dence submitted  was  sufficient  to  sustain  the 
finding  that  counsel  was  employed  on  the 
first  day  of  the  term,  and  had  authority  to 
appear  on  that  day  and  make  answer  for  the 
company.  The  motion  was  overruled,  and 
the  case  proceeded  to  trial.  Error  is  assign- 
ed on  the  judgment  refusing  to  sustain  plain- 
tiff's motion  to  strike  the  company's  de- 
fenses. 

1.  The  law  applicable  to  the  filing  of  an- 
swers in  the  dty  court  (Gode  1882,  |  4926) 
provides  that:  'The  defendant  shall  ^le  his 
answer  in  writing,  on  or  before  the  opening 
of  the  court,  at  the  return  term  of  the  suit, 
and  the  pleadings  shall  contonA  to  the  gen- 
eral law  of  the  state.  In  case  of  default,  the 
same  shall  be  noted  on  the  docket;  and  in 
such  case,  the  plaintiff  shall  be  entitled  to 
proceed,  ex  parte  and  establish  his  demand, 
upon  proof  thereof,  at  such  return  term.*'  It 
is  further  provided,  in  section  4983  of  the 
Gode  of  1882,  that:  'rrhe  Judge  of  said  court 
may  make  rules  of  practice  for  the  same, 
not  in  conflict  with  the  general  laws  of  the 
state;  and,  in  all  cases  of  fees  to  officers 
where  such  general  laws  do  not  strictly  ap- 
ply, he  may,  by  rule  cr  order  of  court,  fix 
such  fees  by  analogy  to  the  general  law.'* 
The  following  rules  of  practice  were  adopted 
by  the  court  at  the  February  term,  1899,  on 
the  authority  of  the  last-quoted  section:  "On 
the  first  day  of  the  term  the  entire  docket 
will  be  called.  Gases  in  which  no  appear- 
ance is  made  shall  be  in  default  and  so 
marked,  and  plaintiffs  shall  be  at  liberty  to 
proceed  ex  parte  after  the  first  day  if  no  ap- 
pearance has  been  entered  or  answer  filed 
during  the  first  day."  "Except  new  cases 
and  those  assigned  under  rule  three,  all  cases 
called  on  the  first  day  shall  be  subject  to  as- 
signment for  trial."  "New  cases  shall  be 
called  for  assignment  on  the  second  Monday 
of  the  term,  and  defendants  shall  have  un- 
til such  call  to  file  answer  in  all  cases  where 
an  appearance  has  been  entered  during  the 
first  day  of  the  term."  Plaintiff  in  error 
maintains  that  the  rale  promulgated  by  the 
judge  providing  the  time  the  answer  may  be 
filed  is  void,  because  it  is  inconsistent  with 
secticm  4926  of  the  Gode  of  1882  and  the 
general  law  on  the  subject  Section  4026  of 
the  Gode  is  mandatory  that  a  written  answer 
shall  be  filed  on  or  before  the  opening  of  the 
court  at  the  return  term  of  the  suit.  It 
would  be  an  unwarranted  construction  to  ex- 
tend the  meaning  of  the  words  "opening  of 
the  court"  to  include  any  other  day  except 
the  first  day  of  the  term.  If  the  plea  could 
be  filed  after  the  first  day  of  the  term,  it 
could  be  filed  on  the  last  day,  as  well  as  on 
any  intermediate  day.  To  give  any  other 
construction  to  this  statute  would  be  to  de- 
prive it  of  a  definite  meaning  ta  this  regard. 


A  failure  to  file  the  anbwer  on  the  first  day 
of  the  term  would  entitle  the  plaintiff  to  have 
the  case  noted  on  the  docket  as  in  default, 
and  to  proceed  ex  parte  as  provided  by  this 
section.  Apparently  recognizing  the  validity 
of  the  rules  of  practice  prepared  by  the  bar 
and  promulgated  by  the  judge,  the  plaintiff, 
without  urging  any  objection  that  the  de- 
murrer and  answer  were  filed  too  late,  went 
to  trial  on  the  demurrer,  and  amended  her 
petition  to  conform  with  the  judgment  on 
the  demurrer.  When  the  case  was  up  for  a 
hearing  on  the  demurrer,  the  plaintiff  ought 
to  have  urged  her  motion  to  strike  the  de* 
murrer  and  plea  because  they  were  filed  too 
late.  Instead  of  taking  advantage  of  defend- 
ant's failure  to  answer  on  the  first  day  of 
the  term,  she  invoked  a  ruling  of  the  court 
on  the  merits  of  the  demurrer,  and  com- 
piled with  the  terms  of  the  judgment  sustain- 
ing the  demurrer,  and  •allowed  several 
months  to  pass  before  filing  a  motion  to 
strike  the  company's  defense  and  declare  a 
default  The  plaintiff  will  be  presumed  from 
her  conduct  to  have  waived  her  right  to  in- 
sist upon  her  motion  at  such  a  late  day. 
Pedrick  v.  McGall,  80  Ga.  491,  5  8.  B.  638: 
Gook  V.  Ghilders,  94  Ga.  718^  19  S.  B.  819. 

2.  It  was  further  contended  that  the 
amendment  was  material,  and  the  allow- 
ance of  the  same  opened  the  default,  if  aiiy 
existed.  The  entire  policy  was  added  to  the 
petition  by  amendment  The  policy  embra- 
ced many  stipulations  in  the  body  of  it  above 
the  signatures  of  the  company's  officers. 
These  stipulations  were  not  set  out  in  the 
declaration.  "While  it  was  not  essential  to 
the  validity  of  an  action  upon  an  insuianee 
policy  •  •  •  to  set  out  or  attach  a  full 
copy  of  all  which  was  written  or  printed 
upon  such  policy,  the  declaration  ought  to 
have  contained  or  had  attached  thereto  a 
copy  of  everything  appearing  upon  the  face 
and  in  the  body  of  the  policy,  including  all 
the  stipulations  embraced  in  that  portion  of 
the  same  above  the  signatures  of  the  com- 
pany's officers  by  whom  it  was  executed." 
Southern  Mutual  Ins.  Go.  v.  Tumley,  100  Ga. 
296  (2),  27  S.  B.  975.  Some  of  these  sttpu- 
lations  provided  for  compliance  with  condi- 
tions precedent  to  bringing  suit  The 
amendment  was  of  a  substantial  character; 
it  gave  a  new  phase  to  the  case^  and  was  of 
such  materiality  that  its  allowance  pamit- 
ted  the  filing  of  a  plea  to  the  ODUitter  alleged 
by  way  of  amendment  Gonsideclng  the 
case  as  in  default  the  allowance  of  a  material 
amendment  opens  the  case  for  answer  by 
defendant  Galhoun  v.  Mosley,  114  Ga.  641, 
40  S.  E.  714.  The  court,  thereforsb  pn>P- 
erly  overruled  the  motion  to  strike  the  plead- 
ings of  the  defendant  and  enter  judgment  as 
in  case  of  default 

8.  The  evidence  on  the  main  trial  was  sub- 
stantially as  follows:  The  policy  of  insur- 
ance was  issued  to  Lewis  Lippman  on  Feb- 
ruary 27,  1901.  Among  other  stipulations  \xk 
the  body  of  the  policy  was  the  following: 
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**Thi8  entire  policy*  imlese  otherwlee  pro- 
vided by  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  TOid  If  the  insured  now 
has  or  shall  hereafter  make  or  procure  any 
Other  contract  of  insurance^  whether  valid 
or  not  on  property  covered  in  whole  or  in 
part  by  this  policy."  On  October  22,  1901» 
Lippman  assigned  his  interest  in  the  policy 
to  his  wife,  Mrs.  Bmma  Lippman,  the  com- 
pany consenting  to  this  transfer.  On  De- 
cember 23,  1901,  a  fire  occnrred  on  the  prem- 
ises described  in  the  policy,  and  considerable 
property  belonging  to  Mrs.  Lippman  was  de- 
stroyed. Proofs  of  loss  were  submitted  to 
the  insurance  company  on  January  10,  1902. 
These  proofs  of  loss,  which  were  signed  by 
Mrs.  Lippman,  contained  the  following  state- 
ment: '*At  the  time  of  the  fire  *  •  • 
there  was  outstanding  against  said  property 
Insurance  under  the  following  companies, 
•  •  •  to-wit:  The  Liverpool,  London  db 
Globe  Insurance  Company  of  Liverpool,  Eng- 
land, Policy  Number  5892,  $1000.00,  issued 
November  17,  1899;  Hartford  Fire  Insur- 
ance Company  of  Hartford,  Conn.,  Policy 
Number  8201,  $2,500.00,  issued  November  17, 
1899;  The  Citizens  Insurance  Company  of 
Missouri,  Policy  Number  186,777,  $2,500.00, 
issued  June  14,  1901.  All  of  said  companies 
are  represented  by  agents  in  the  City  of 
Savannah,  Ga.**  The  firm  of  W.  L.  Wilson 
&  Co.  represented  the  ^Itna  Insurance  Com- 
pany, and,  acting  in  its  behalf,  sent  to  Mrs. 
Lippman  a  letter,  dated  December  81,  1901, 
saying  therein:  **Thls  is  to  advise  you  that 
the  ^tna  Insurance  Co.  of  Hartford  wishes 
to  cancel  its  policy  #6304,  covering  on  your 
furniture,  etc.,  and  that  the  said  policy  will 
be  canceled  under  its  terms  and  conditions 
on  January'  6,  1902,  thus  giving  yon  five  days 
in  which  to  replace  the  same.  This  cancella- 
tion is  subject  to  the  payment  of  any  damage 
sustained  by  you  by  fire  on  Dec.  23,  1901, 
which  has  been  appraised  at  $900.00  with 
total  contributing  of  insurance  of  $7500.00, 
making  this  Ca's  liability  $180.00,  which  it 
stands  ready  to  pay,  making  the  return  figure 
pro  rata  to  you  $1.63,  which  we  will  hand 
you  on  demand  or  on  receipt  of  proper  re- 
ceipt which  we  will  furnish  you."  The  trial 
Judges  on  motion  of  the  defendant,  nonsuit- 
ed the  plaintiff.  The  motion  for  nonsuit 
was  predicated  on  the  ground  that  at  the 
time  the  policy  sued  on  was  issued  there 
were  two  other  policies  on  the  same  prop- 
erty, and  one  was  Issued  thereafter,  and 
that  there  was  no  proof  of  the  company's  as- 
sent to  this  additional  insurance.  The  plain- 
tiff contended  in  the  court  below,  and  con- 
tends here,  that  the  evidence  showed  a  waiv- 
er of  the  forfeiture  resulting  from  the  ad- 
ditional insurance  without  the  company's 
assent  The  evidence  of  waiver  relied  on 
was  the  letter  from  W.  L.  Wilson  &  Co.  to 
Mra  Emma  Lippman,  dated  December  31, 
1901,  appearing  In  the  foregoing  synopsis  of 
the  evidence.  The  forfeiture  had  already  oc- 
curred when  this  letter  was  written;    the 


policy  by  its  own  terms  was  void.  In  Gra- 
ham V.  Niagara  Fire  Ins.  Co.,  106  Ga.  840, 
32  S.  B^  579,  it  was  questioned  whether,  by 
the  most  formal  acts  of  the  governing  body 
of  the  corporation,  a  waiver  of  a  forfeiture 
liappening  before  the  waiver  would  be  bind- 
ing on  the  company.  Certainly  it  can  be 
said  that  a  local  agent,  whose  authority  is  to 
receive  proposals  for  insurance  and  to  make 
insurance  by  policies  signed  by  the  pres- 
ident and  secretary  of  the  insurance  company 
and  countersigned  by  himself  as  local  agent, 
has  no  power  to  waive  a  forfeiture.  Graham 
V.  Ins.  Co.,  supra;  Underwriters'  Agency  v. 
SutherllB,  56  Ga.  266;  Farmers'  Mutual  Ins. 
As^n  V.  Price,  112  Ga.  267,  37  S.  B.  427. 
When  there  is  a  forfeiture,  the  contract  of 
insurance  is  at  an  end«  and  to  revive  it  would 
require  express  authority  from  the  company. 
The  letter  was  in  the  nature  of  an  offer  of 
compromise.  Treating  it  as  an  express  rec- 
ognition of  the  company's  liability  for  a  cer- 
tain amount,  and  of  the  binding  force  of  the 
policy  at  that  time,  it  cannot  bind  the  com- 
pany unless  the  agent  had  authority  to  make 
such  admissions^  and  to  waive  the  forfeiture, 
so  as  to  restore  validity  to  the  insurance 
contract.  It  does  not  appear  that  he  had 
such  authority.  The  burden  is  on  the  plain- 
tiff, when  he  relies  on  the  act  of  an  agept 
to  bind  the  principal,  to  show  the  agent* s 
authority.  The  contract  of  insurance  hav- 
ing been  invalidated  by  taking  concurrent  in- 
surance without  permission,  and  the  agent 
having  no  authority  to  waive  thla  provision 
of  the  policy,  the  judgment  awarding  the 
nonsuit  was  right 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(120  Ga.  228) 
BERENDT  v.  RIPP8. 
(Supreme  Court  of  Georgia.    May  13,  1904.) 

JUDOMSIIT— JIOTION  TO  OPBN— PLEA. 

1.  In  a  salt  upon  an  absolute  and  uncondi- 
tional promissory  note,  the  court,  in  the  ab- 
sence of  an  issuable  plea  filed  under  oath,  ren- 
dered an  absolute  judgment  for  the  plaintiff, 
agreeina  at  the  time,  however,  to  open  the  judg- 
ment if  the  defendant  would,  within  10  days 
thereafter,  file  **a  sufficient  answer  in  law  to 
said  suit,^  and  within  the  time  the  defendant 
filed  a  plea  which  sought  to  vary  the  terms  of 
the  note  by  ingrafting  upon  it  a  condition  made 
by  a  parol,  contemporaneous  agreement,  and 
thereupon  moved  to  open  the  judgment.  Held^ 
that  there  was  no  error  in  refusing  to  grant 
the  motion.    Oiv.  Code  1806, 1  S675,  par,  1. 

(Syllabus  by  the  Court) 

Error  from  Oity  Court  of  Savannah;  T. 
M.  Norwood,  Judge. 

Action  by  Max  Ripps  against  I.  Berendt 
Judgment  for  plaintiif,  and  def^idant  brings 
error.    Affirmed. 

WuL  H.  Boyd  and  Twiggs  ft  Oliver,  for 
plaintiff  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring. 
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(135  N.  C.  425) 

WEEKS  «t  «L  T.  QUINN. 

(Sapreme  Court  of  North  CaroIixi&.    May  17» 
190i.) 

DK80ENT  A.ND   DIBTBIBUTION— STATUTES— FAIL- 
UBB  OF  LINEAL  DESCENDANTS— DE- 
SCENT TO  MOTHER. 

1.  Rev.  St  c  38,  in  the  fourth  canon  of  de- 
scent provides  that  on  a  failure  of  lineal  de- 
scendants, where  the  inheritance  has  been  trans- 
mitted by  descent,  the  inheritance  shall  descend 
to  the  next  collateral  relations  of  the  person 
last  seised,  who  were  of  the  blood  of  the  an- 
cestor ;  but  a  proviso  to  the  sixth  rule  provides 
that,  In  all  cases  where  the  person  last  seised 
shall  have  left  no  issue  nor  brother  nor  sister 
nor  issue  of  such,  the  inheritance  shall  vest  in 
the  father,  if  living,  and,  if  not,  then  in  the 
mother.  Held,  that  where  one  was  survived  by 
his  daughter  and  widow,  and  the  daughter  in- 
herited land  from  him  and  died  before  her  moth- 
er, the  widow,  the  mother  inherited  the  estate, 
and,  on  her  death,  her  heirs  were  entitled  to  the 
land  as  against  the  heirs  of  the  father. 

2.  It  was  immaterial  whether  the  widow  or 
daughter  had  been  in  possession  of  the  land: 
the  statute  of  descents,  rule  12  (Ck>de  1883,  ( 
1281),  declaring  that  every  person  in  whom  a 
seisin  is  required  by  any  of  the  provisions  of  the 
chapter  shall  be  deemed  to  have  been  seised,  if 
he  may  have  any  right,  title,  or  interest  in  the 
inheritance. 

Appeal  from  Superior  Courts  Rutherford 
GooDty;  B.  F.  Long,  Judge. 

Suit  by  J.  D.  Weeks  and  others  against 
J.  H.  Quian.  From  a  judgment  in  favor  of 
defendant,  complainants  appeal.    Affirmed. 

Eaves  &  Rucker  and  Morrow  &  Smith, 
for  appellants.  Quinn  &  Hamrlck,  for  ap- 
pellee. 

MONTGOMERY,  J.  Under  the  common 
law,  the  fifth  of  the  rules  or  canons  of  in- 
heritance was  that  on  failure  of  lineal  de- 
scendants or  issue  of  the  person  last  seised, 
the  Inheritance  shall  descend  to  his  collateral 
relations  being  of  the  blood  of  the  first  pur- 
chaser; and  rule  1  was  an  inflexible  one 
that  inheritance  should  never  lineally  ascend. 
By  our  statute  of  1808,  c.  739  (Rev.  St  c  38, 
rules  4  and  6;  Code  1883»  |  1281),  changes 
were  made  in  respect  to  those  two  rules  of 
descent  under  the  common  law.  The  fourth 
canon  of  descent  in  chapter  38  of  the  Re- 
vised Statutes  provides  that  on  failure  of 
lineal  descendants,  where  the  inheritance  has 
been  transmitted  by  descent,  the  inheritance 
shall  descend  to  the  next  collateral  relations 
of  the  person  last  seised  who  were  of  tlie 
blood  of  such  ancestor;  and  in  rule  6  there  is 
a  general  provision  that  where  the  person 
last  seised  shall  have  left  no  if  sue  nor  brother 
nor  sister  nor  the  issue  of  such,  the  inher- 
itance shali  vest  for  life  only  in  the  parents 
of  the  intestate,  or  in  either  of  them,  if  one 
only  be  living,  and,  on  the  death  of  the  par- 
ents, then  to  the  survivor,  and  afterwards  be 
transmitted  according  to  the  preceding  rules. 
That  proviso  was  amended,  as  appears  in  the 
Revised  Ck>de,  so  as  to  vest  the  inheritance 
absoltftely*  ita  the  father  iip  living,  and,  if  not, 
then  in  the  mother,  if  living,  whether  of  the 


blood  of  the  ancestor  from  whom  the  land 
descended  or  not  That  is  the  law  as  it  is 
now  written  in  the  Code  in  the  proviso  in 
rule  6  of  the  chapter  on  descents. 

The  very  question  now  before  us  is  that 
which  was  before  the  court  in  the  case  of 
McMichal  V.  Moore,  56  N.  C.  471.  and  the 
same  principle  is  decided  in  Kincald  ▼.  Beat- 
ty,  98  N.  O.  340,  4  S.  B.  524,  and  Early  v. 
Early  (at  this  term)  46  S.  B.  503.  The  court, 
in  McMichal  v.  Moore,  said:  **This  general, 
provision  in  favor  of  the  father  and  mother 
expressly  departs  from  the  principle  of  keep- 
ing the  inheritance  in  the  blood  of  the  first 
purchaser,  which  for  feudal  reasons  was 
strictly  adhered  to  by  the  common  law,  and 
which  is  retained  in  our  statutes  in  regard 
to  collateral  relations,  except  for  the  pur- 
pose of  preventing  an  escheat  The  parents 
are  by  the  statute  looked  upon  as  lineal  rela- 
tions in  the  ascending  line,  and  in  respect  to 
them  the  common-law  principle  is  put  entire- 
ly out  of  the  way.  Under  the  statute  now  in 
force,  the  inheritance  vests  absolutely  in  the 
fkther,  if  living,  although  he  is  not  of  the 
blood  of  the  ancestor  from  whom  the  land 
descended.  No  words  could  make  the  inten- 
tion of  the  lawmakers  plainer  than  those 
used.  In  Rev.  St  a  38,  the  provision  was 
that  in  such  cases  the  inheritance  should  vest 
in  the  parents  for  life  only,  with  the  right 
of  survivorship;  as  amended,  the  Inheritance 
vests  In  the  father.  If  living,  absolutely;  but 
in  both  statutes  there  is  the  same  disregard 
of  the  blood  of  the  first  purchaser  or  ancestor 
from  whom  the  land  descended." 

In  the  case  before  us,  submitted  under  sec- 
tion 567  of  the  Code,  It  appears  that  William 
Weeks  died  intestate  in  1001,  seised  and 
possessed  of  the  lands  described  in  the  case 
submitted,  leaving  a  widow.  Alpha,  and  a 
daughter,  Willie  Belle.  The  daughter  died  In 
the  lifetime  of  the  mother.  Alpha.  The  de- 
fendant J.  H.  Quinn  qualified  as  administra- 
tor of  Alpha,  the  widow  of  William  Weeks, 
who  had  after  his  death  Intermarried  with 
one  Butler,  and  has  commenced  a  special  pro- 
ceeding in  the  superior  court  of  Rutherford 
county  to  subject  the  land  and  assets  to  pay 
the  debts,  and  for  partition  among  the  heirs 
at  law  of  his  intestate,  Mrs.  Butler.  The  ac- 
tion was  commenced  by  the  plaintiffs,  who 
are  the  heirs  at  law  of  William  Weeks,  from 
whom  the  land  descended  to  his  daughter, 
Willie  Belle  Weeks,  and  the  defendants  (be- 
sides Quinn,  the  administrator)  are  the  next 
of  kin  of  Mrs.  Butler,  formerly  the  widow  of 
William  Weeks. 

As  we  have  already  said,  the  case  of  Mc- 
Michal ▼.  Moore,  supra,  is  controlling  hera 
Willie  Belle,  the  daughter  of  the  intestate, 
William  Weeks,  by  the  death  of  her  father 
and  the  Inheritance  being  cast  upon  her  by 
the  event,  became  the  propositus  or  stock 
from  whom  the  inheritance  liHeaily  ascend- 
ed to  her  mother.  It  is  Immaterial  who  was 
in  the  actual  possession  of  the  land— whether 
Willie  Belle^   the  daughter,  or  Alpha,  tfa^ 
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mother— for  the  reason  that  by  rale  12  of 
the  ehapter  on  descenta  in  the  Ckxle  It  la  de> 
dared  that  '^eyery  person  in  whom  a  seiain 
is  reanired  by  any  of  the  proyislons  of  this 
chapter  shall  be  deemed  to  have  been  seized, 
tf  he  may  have  any  right,  title  or  interest  in 
the  inheritance.*'  The  conrt  below  gave  Judg- 
ment that  the  defendants  are  the  owners  of 
the  land,  and  that  they  recover  possession 
thereof.  There  is  no  error  in  that  mling. 
Afllrmed. 

1196  N.  C.  604) 

BOWERS  V.  WESTERN  UNION  TELE- 
GRAPH  CO. 

(Supreme  Court  of  North  Oatoltauu    May  24, 
1904.) 

TKLSGBAPn  COMPANIES—DELIVEBT  OF  MESSAOB 
— DEXAT— -DAMAOES— ITENTAL    ANGUISH. 

1.  A  telegraph  message,  signed  by  plalntiiTs 
mother,  directing  him  to  "come  at  once."  was 
delayed  in  transmission  by  the  telegraph  com- 
pany, 80  that  plaintiff  misssed  the 'train  on  which 
he  might  have  gone  to  bis  mother,  and  the  next 
train  which  he  took  did  not  make  connection,  so 
that  plaintiff,  in  order  to  haaten  his  arrival, 
walked  nine  miles.  His  mother  waa  not  se- 
riously ill  when  the  mesa&g^  was  sent,  but 
wished  to  see  plaintiff  on  busmess.  Held,  that 
it  was  plaintiff's  own  misapprehension  which 
caused  him  any  mental  anguish  he  might  have 
suffered,  and  not  the  negligence  of  the  telegraph 
company. 

2.  Recovery  may  be  had  for  mental  anguish 
occasioned  by  the  negligenoe  of  another. 

Appeal  from  Superior  Court,  Durham 
County;   Oooke,  Jndge. 

Action  by  De  Witt  Bowers  against  the 
Western  Union  Telegraph  Oompany.  Judg- 
ment for  plaintifr,  and  defendant  appealsi 
Reversed. 

F.  H.  Busbee  ft  Son,  for  appellant  J.  0. 
Biggs  and  Boone  ft  Reade,  for  appeUee. 

CLARK,  a  J.  The  plaintiiTs  mother, 
Jjacy  Bowers,  sent  him  the  following  mes- 
sage :  ''Come  at  once.  Lncy  Bowers.**  This 
was  given  to  the  telegraph  operator  at  Apex, 
N.  C  soon  after  8  a.  m.,  and  was  delay* 
•ed  in  transmission  so  tliat  it  was  not  de- 
livered to  the  plaintUf  at  Durham,  N.  a, 
till  11:60  a.  m.,  and  after  the  east-bound 
train  had  passed  Durham  at  9:40  a.  m.,  by 
wlilcb  he  might  have  gone  to  his  mother.  He 
left  on  the  afternoon  train,  but,  that  train 
oat  malting  connection  at  Cary,  tlie  plain- 
tiff got  off  at  Morisville,  and  walked  nine 
miles  to  his  mother's.  Hiri  mother  had  been 
unwell,  but  was  not  sick  enough  to  have  a 
doctor;  and  this  message  was  sent,  not  be- 
muse of  illness,  but  because  she  wiidied  to 
«ee  her  son  on  business. 

The  defendant  was  derelict  in  taking  near- 
ly four  hours  to  transmit  a  message  from 
Apex  to  Durham,  and,  nothing  else  appear- 
ing, tlie  sender  mis^t  recover  back,  if  she 
demanded  and  was  refused,  the  25  cents 
* 
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which  was  paid  by  her  to  secure  its  prompt 
transmission,  for  which  purpose  telegraph 
companies  are  granted  charters  to  serve  the 
public  convenience.  Kennon  v.  Tel.  Co.,  126 
N.  C.  2S2,  85  S.  EL  408.  But  we  see  no 
ground  to  authorize  a  recovery  by  the  plain- 
tiff for  mental  anguish.  His  mother  was 
not  dead,  nor'  at  the  point  of  death.  He 
knew  that,  because  her  name  was  signed  to 
the  dispatch.  It  was  his  own  misapprehen- 
sion which  caused  him  any  uneasiness,  and 
not  the  negligence  and  delay  of  the  defend- 
ant He  was  not  deprived  by  such  delay  of 
the  opportunity  of  seeing  his  mother,  who, 
indeed,  is  still  alive.  Mental  anguish  is  as 
real  as  physical,  and  recovery  in  proper 
cases  is  allowed  of  just  compensation  when 
anguish,  whether  physical  or  mental,  is 
caused  by  the  negligence,  default,  or  wrong- 
ful act  of  another.  The  difficulty  of  meas- 
uring compensation  does  not  bar  a  recovery 
for  physical  anguish,  nor  when  the  anguish 
is  mental.  But  if  the  plaintiff  suffered  any 
mental  anguish  in  this  case,  it  was  not 
caused  by  the  negligence  of  the  defendant 
In  refusing  to  so  instruct  the  jury  at  the 
request  of  the  defendant,  there  was  error.* 

The  learned  counsel  for  the  defendant  in- 
forms us  that  more  actions  for  mental  an- 
guish are  brought  in  this  state  than  in  any 
other  than  Texas.  This  is  not  in  the  record, 
but,  if  correct,  the  courts  have  cause  to  com- 
plain of  the  additional  burden;  but  counsel 
certainly  do  not  lose  anything  thereby,  and 
are  in  no  wise  to  be  held  responsible  for  it 
The  defendant  is  responsible  for  any  loss  in 
such  litigation,  for  it  can  effectually  pre- 
vent recovery  in  any  action  by  the  discharge 
of  Its  duty  in  the  prompt  delivery  of  tele- 
grams—especially oi  those  whose  tenor  in^ 
dicates  that  either  mental  anguish  or  pe- 
cuniary loss  will  be  the  probable  result  of 
a  delay  in  transmission  or  delivery. 

Error. 

MONTGOMERY,  WALKBB,  and  CON- 
NOB,  JJ.,  concur  In  result 


(ISS  N.  C.  443.  504) 

ALLRED  et  al.  v.  SMITH  et  at 

(Supreme  Court  o^  North  Carolina.    May  17, 

1904.) 

JUnOlCENTS  —  BSTOPPra/— PUKK>NS  OONGLUnSO 
— PABTIXS  A»0  PBIVIE^-TBNA.NTS  IK  COli- 
If ON  —  EBBOB— FOB  WHOM  A.VAILABLB— CAN- 
OKLX«ATXON  OP  DXX06  «-^  NAT0BB  AND  SVTEOr 

;  or  jy  DOKBNT  —  PBACmOB  -^  APPEALS  PBOM 
CIJEBK-^EF7KCT  OP  DXCISIOa. 

1.  The  deed  of  a  person  of  unsound  mind,  not 
tmder  guardianship,  Is  merely  voidable,  and  not 
voidi  and  it  conveys  the  title  to  the  land,  so 
that  no  estate  passes  to  the  heirs  at  law,  but 
merely  a  right  of  action  to  titt&ck  the  deed. 

2.  An  estoppel  by  judgment  must  be  mutual. 
it  binds  only  parties  and  privies,  and  one  who 
is  neither  can  no  more  take  advantage  of  the  es* 
toppel,  as  against  the  party  on  whom  it  op^r* 
atea,  than  he  can  he  bound  thereby. 

8.  Tenants  in  common  are  not  privies,  bnt 
their  titles  are  distinct,  and  they  may  not  take 
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adyantase  by  way  of  estoppel  of  a  judgment  ob- 
tained 1^  a  co-tenant  suing  alone,  which  set 
aside  a  deed  executed  by  their  common  ancestor 
for  want  of  mental  capacity  on  her  part  to  ex- 
ecute it 

4.  A  judgment  setting  aside  a  deed  is  not  one 
in  rem  settling  the  status  of  the  deed  as  to  all 
the  world,  but  merely  operates  on  the  title  con- 
veyed by  the  deed  as  between  the  parties  to  the 
suit  in  which  the  Judgment  is  rendered. 

5.  Judgments  quad  in  rem  bind  die  parties 
only. 

6.  A  tenant  in  common,  who  was  not  a  party 
to  a  suit  brought  by  a  co-tenant  to  set  aside  a 

-  deed  executed  by  their  common  ancestor  to  de- 
fendant in  that  suit,  cannot  take  advantage  of 
an  error  in  the  judgment  rendered  therein. 

7.  Parties  claiming  rights  in  property  by  vlr^ 
tue  of  a  judgment  should  set  up  the  entire  rec- 
ord in  the  suit  in  which  the  judgment  was  ren- 
dered, in  order  to  enable  the  court  to  see  what 
was  in  litigation  and  what  adjudged. 

8.  Under  Ck>de,  SS  264,  255,  providing  for  ap- 
peals from  the  derk  to  a  judge  of  the  superior 
court,  the  decision  of  the  question  by  the  judge, 
and  the  transmission  of  his  decision  to  the 
clerk,  after  notice  of  which   the  parties  may 

J  proceed  as  provided  by  law,  a  decision  of  the 
udge  on  reversing  a  ruling  of  the  clerk  sustain- 
ng  a  demurrer  is  not  a  final  judgment,  but  op- 
erates to  remand  the  case,  so  far  as  it  is  before 
the  judge,  to  the  derk. 
Gla^,  G.  J.,  dissenting. 

Appeal  from  Superior  Courts  Randolph 
County ;  Long,  Judge. 

Proceedings  for  partition  by  B.  M.  Allred 
and  others  against  H.  D.  Smith  and  others. 
From  a  judgment  reversing  a  Judgment  of 
the  clerk  of  the  superior  court  sustaining  a 
demurrer  to  the  answer,  plaintlffii  appeaL 
Affirmed. 

Nancy  Allred  was  the  owner  of  the  land 
in  controversy,  all  parties  to  the  land  claim* 
ing  titie  under  her.  She  died  leaving  the 
plaintiffs  and  defendants  her  heirs  at  law. 
Prior  to  her  deatii  she  executed  a  deed  for 
the  land  in  controversy  to  the  defendant  Q. 
D.  Allied.  The  plaintiff  Willie  Allred,  after 
the  death  of  her  mother,  instituted  an  action 
in  the  superior  court  against  the  defendant 
G.  D.  Allred,  alleging  that  at  the  time  of 
the  ezeontion  of  said  deed  the  said  Nancy 
Allred  did  not  have  sufficient  mental  capacity 
to  execute  the  same;  that  she  did  not  as- 
sume to  sue  for  or  in  behalf  of  any  chil- 
dren heirs  at  law  of  said  Nancy  Allred.  At 
July  term,  1903.  the  cause  came  to  trial,  and 
upon  an  issue  submitted  to  the  Jury  it  was 
found  that  the  said  Nancy  Allred  did  not 
have  the  sufficient  mental  capacity  to  exe- 
cute the  said  deed,  and  it  was  **ordered,  ad- 
Judged,  and  decreed  that  the  deed  described 
in  the  complaint,  and  which  is  recorded  in 
Book  09,  p.  810,  in  the  office  of  the  register 
of  deeds  of  Randolph  county,  and  which  pur- 
ports to  convey  the  land  d^cribed  therein 
from  Nancy  Allred  to  the  defendant  G.  D. 
Allred,  is  void,  and  of  no  effect;  and  it  is 
further  ordered,  adjudged,  and  decreed  that 
the  said  deed  be  delivered  up  and  canceled 
of  record ;  and  it  is  further  ordered  that  the 
clerk  of  this  coprt  certify  a  •  copy  of  this 
judgment  to  the  register  of  deeds  of  Ran- 
dolph county  to  the  end  that  the  same  may 


be  registered  in  the  office  of  the  register  of 
deeds  for  said  county."  From  this  Judgment 
no  appeal  was  taken.  The  plaintiffs  insti- 
tuted this  proceeding  for  partition,  and  al- 
leged that  they  and  the  defendants  are  each 
entitled  to  one-ninth  undivided  interest  of 
said  land  as  heirs  at  law  of  Nancy  Allred. 
The  defendant  G.  D.  Allred  says  that  he  is 
entitled  to  ^ht-ninths  undivided  interest  in 
said  land  by  virtue  of  the  deed  from  Nancy 
Allred  to  himself.  He  admits  that  by  virtue 
of  the  Judgment  in  the  case  of  Willie  Allred 
against  himself  she  is  entitled  to  one-ninth 
interest  therein.  The  facts  In  regard  to  the 
execution  of  the  deeds  and  a  copy  of  the 
judgment  are  fully  set  out  in  the  answer. 
The  plaintiffs  demurred  to  the  answer  for 
that  it  appeared  upon  the  face  of  the  com- 
plaint that  the  said  deed  under  which  the 
defendant  G.  D.  Allred  claimed  had  been  de- 
clared void  and  canceled.  The  clerk  sustain- 
ed the  demurrer,  and  directed  a  sale  of  the 
land  for  partition,  to  wnich  Judgment  the 
defendant  excepted,  and  appealed  to  the 
Judge.  Upon  the  said  appeal  the  judge  of 
the  district  reversed  the  judgment  of  the 
clerk  and  overruled  the  demurrer,  adjudging: 
"Upon  the  record  now  before  the  court,  the 
court  adjudges  that  Willie  Allred  and  G.  Dal- 
las Allred  are  tenants  in  common  in  the 
lands  described  in  the  petition,  the  said  Wil- 
lie entitled  to  one-ninth  and  G.  Dallas  to 
eight-ninths,  and  the  Judgment  of  the  clerk 
to  this  extent  is  reversed  and  modified.** 
From  this  Judgment  the  plaintlffii  other  than 
Willie  Allred  appealed. 

Oscar  li.  Sapp,  for  ai^pellanti.  Bobbins  Ik 
RobblDS  and  Hammer  &  Bpence^  tov  appel- 

lC((BS. 

OONNOR,  J.  The  deed  from  Nancy  Allred 
to  the  defendant  G.  D.  Allred  conveyed  to 
him  the  title  to  the  land  in  controversy.  If 
she  was  non  compos  at  the  time  of  its  execu- 
tion, the  deed  was  Toidable,  not  void.  **The 
deed  of  a  person  of  unsound  mind,  not  under 
guardianship,  conveys  the  seisin."  Odom  v. 
Riddidc,  104  N.  G.  515,  10  8.  D.  609,  7  L.  R. 
A.  11&,  17  Am.  St  Rep.  680.  At  her  death 
no  estate  passed  to  her  heirs  at  law.  They 
had  a  right  of  action,  and  were  entitied,  ei- 
ther Jointly  or  severally,  to  attack  the  deed 
in  so  far  as  it  affected  their  rights.  Only 
one  of  them  did  so.  It  is  alleged,  and  the 
demurrer  admits,  that  she  **did  not  assume 
to  sue  for  or  in  behalf  of  any  of  the  other 
children.*'  As  the  basis  of  her  right  to  sue 
she  alleged  that  she  waa  an  heir  of  Nancy 
Allred.  This  was  admitted.  The  only  issue 
submitted  to  the  Jury  was  directed  to  the 
mental  capacity  of  the  grantor.  The  facts 
appearing  upon  the  pleadings  before  us  are 
that  Nancy  executed  the  deed;  that  Willie 
brought  the  action  to  set  it  aside  so  that  she 
might  inherit  her  share  of  the  land  convey- 
ed; that  she  prosecuted  her  action  success- 
fully, and  has  the  fruits  of  her  victory— one- 
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ninth  undivided  interest  in  the  land.  The 
brothers  and  slstets  seek  to  avail  themselves 
of  the  verdict  and  judgment  in  that  case  to 
vest  title  in  themselres  and  to  estop  the  de- 
fendant Q.  D.  Allred  from  claiming  any  right 
to  or  title  in  the  land  under  the  deed.  They 
are  not*  parties  to  the  action.  The  defend- 
ant does  not  sedL  to  nse  the  Judgment  as 
an  estoppel,  or  to  attack  it  He  concedes 
that  as  against  the  plaintlfl  Willie,  in  re- 
spect to  her  one-ninth,  he  is  estopped.  She 
claims  no  more.  The  parties  to  the  action 
are  content  to  abide  its  result  When  the 
other  plaintiffs,  strangers  to  the  action,  and, 
as  we  shall  see,  not  privies,  seek  to  take 
title  under  the  judgment,  or  to  estop  him 
from  denying  that  they  haye. title,  he  simply 
relies  upon  the  well-established  principle  that 
''estoppels  must  be  mutual,  and  bind  only 
parties  and  privies.  One  who  is  not  bound 
by  an  estoppel  cannot  take  advantage  of  it" 
For  this  position  he  relies  upon  the  numei^ 
ous  decisions  of  this  court  and  the  uniform 
cnrroit  of  authority  from  the  time  of  Gpke 
to  this  day.  Pearson,  O.  J.,  in  Grlflln  v.  Rich- 
ardson, 33  N*  O.  439,  so  declares  the  law. 
Also  in  Falls  v.  Gamble,  6G  N.  C.  465 :  Ray 
V.  Gardner,  82  N.  G.  146;   Bryan  v.  Malloy, 

90  N.  O.  606.  In  Peebles  v.  Pate,  90  N.  a 
d48»  it  is  said:  "IBvery  estoppel  must  be 
redpzocal.  It  must  bind  both  parties.  A 
stranger  can  neither  take  advantage  of  it 
nor  be  bound  by  it"    Temple  v.  Williams, 

91  N.  0.  82.  Bfr.  Starkie  says:  «*When  the 
parties  are  not  the  same,  one  who  would 
not  have  been  prejudiced  by  the  verdict  can- 
not afterwards  make  use  of  it,  for  between 
him  and  a  party  to  such  verdict  the  matter 
is  res  novo,  although  his  title  turn  upon 
the  same  point"  Starkie  on  Bv.  832.  "Judg- 
ments and  decrees  are  conclusive  evidence  of 
facts  only  as  between  parties  and  privies  to 
the  litigation.  And  in  case  of  former ,  adju- 
dication set  up  in  defense  it  is  no  bar  unless 
the  parties  to  the  first  judgment  are  the 
same  as  those  to  the  second  proceeding.  On 
the  principle  that  estoppels  must  be  mutual, 
no  person  can  take  advantage  of  a  Ibrmer 
judgment  or  decree  as  decisive  in  his  favor  of 
a  matter  in  controversy,  unless,  being  a  par- 
ty or  privy  thereto,  he  would  have  been  pi^u- 
diced  by  it  had  the  decision  been  the- other 
way."  Black  on  Judgments,  |  634.  We  can- 
not more  accurately  state  the  principles  un- 
derlying the  doctrine  of  estoppel  of  record 
than  by  using  the  language  of  Pesrson,  J., 
in  Armfleld  r.  Moore,  44  N.  a  167:  ''Aooord- 
ing  to  My  Lord  Ooke,  an  estoppel  Is  that 
which  'shuts  a  man's  mouth  from  q[>eaklngr 
the  truth.'  With  this  f6rbiddlng  introduc- 
tion a' principle  is  announced  which  lies  at 
the  foundation  of  all  fair  dealing  between 
man  and  man,  and  without  which  it  would 
be  Impossible  to  administer  law  as  a  system. 
The  harsh  words  which  the  very  learned 
commentator  upon  Littleton  uses  in  giving  a 
definition  of  this  principle  are  to  be  attrib- 
uted to  the  tBCt  that  before  his  day  'tiie 


scholastic  learning  and  subtle  disquisition  of 
the  Norman  lawyers  (in  the  language  of 
Blackstone)  had  tortured  this  principle  so  as 
to  make  it  the  means  of  great  injustice ;  and 
the  object  of  My  Lord  Ooke  was  to  denounce 
the  abuse  which  he  says  had  got  to  be  "a 
very  cunning  and  curious  learning,"  and 
"was  odious,"  and  thereby  restore  the  prin- 
ciple and  make  it  subserve  Its  true  purpose 
as  a  plain,  practical,  fair,  and  necessary  rule 
of  Uw.'  Estoppels  must  be  mutual :  that  is, 
if  one  side  Is  bound,  the  other  must  be.  It 
only  includes  parties  and  privies,  and  does 
not  extend  to  a  stranger."  Ooke,  Litt  252d. 
It  is  well  settled  Uiat  tenants  in  common 
are  not  privies.  They  do  not  claim  under 
each  other.  They  may  claim  their  several 
titles  and  interests  from  entirely  different 
sources.  In  this  respect  they  differ  from 
joint  tenants  and  coparceners.  "Tenants  in 
common  are  they  which  tiave  lands  or  tene- 
ments in  fee  simple,  fee  tail,  or  for  terms 
of  life,  etc.,  and  they  have  such  lands  or 
tenements  by  several  titles,  and  not  by  a 
joint  title;  and  none  of  them  know  of  this 
several,  but  they  ought  by  law  to  occupy  these 
lands  or  tenements  in  common."  Ooke,  litt 
(  292.  "It  is  therefore  suflicient  description 
of  tenants  in  c<»nmon  that  they  axe  persons 
who  hold  by  unity  of  possession."  Kent 
Oom.  367.  They  may  claim  by  deed,  devise, 
or  descent  In  either  case  they  are  deemed 
to  have  several  and  distinct  freeholds;  "that 
being  a  leading  characteristic  of  tenancy  in 
common."  "Bach  tenant  is  considered  sole- 
ly or  severally  seised-  of  his  land."  K^nt 
Oom.  368.  They  can  in  no  proper  or  legal 
sense  be  called  privies,  because  it  is  said: 
"In  the  law  of  estoppels  'privity'  signifies 
merely  succession  of  rights;  that  is,  the  dev- 
olution in  whole  or  hi  part  of  the  rights 
and  duties  of  one  person  upon  another;  •  •  • 
the  d^vation  of  rights  by  one  person  from 
and  holding  id  subordination  to  those  <tf 
another  as  in  the  case  of  a  tenant  No  one 
can  be  bound  by  or  take  advantage  of  the 
estoppel  ot  another  who  does  not  succeed  or 
hold  subordinate  to  his  position."  Bigelow 
on  Bstoppel,  847;  Black  on  Judgments,  640. 
That  tenants  in  common  are  not  privies, 
and  are  therefore  not  bound  by  judgments 
rendered  in  actions  iHrought  by  one  of  their 
co-tenants  respecting  the  common  property, 
is  illustrated  by  the  cases  in  which  it  is  held 
that  they  are  competent  witnesses  for  their 
co-tenant  Bennett  v.  Hethington,  16  Serg. 
&  B.  198»  was  an  action  of  ejectment  for 
the  recovery  of  possession  of  the  land  held 
by  the  plaintiff  and  the  witness.  The  demise 
was  made  by  the  plaintiff  alone.  Gibson,  0. 
J.,  after  stating  the  principle  that  the  in- 
terest which  erduded  a  witness  was  not  in 
the  subject-matter  of  the  action,  but  in  the  re- 
sult or  event  of  it  and  that  it  was  not  neces- 
sary that  all  of  tenants  should  join  in  the  de* 
vise,  said:  "Here  the  plaintiff  has  elected  to 
sue  alone,  and  what  would  the  witness  get  by 
his  recovery?    The  possession  of  his  free- 
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hold  would  not  be  restored,  but  for  that  he 
would  have  to  bring  a  second  action,  in  which 
the  record  in  this  would  not  be  competent 
evidence/'  The  same  doctrine  is  held  in 
Hammett  f.  Blount's  Lessee,  1  Swan,  385. 
It  is  held  by.  this  court  that  a  tenant  in 
common  may  sue  alone.  Carson's  Heirs  ▼. 
Smart,  34  N.  G.  369.  And  in  the  action  of 
ejectment  he  would  recover  to  the  extent  of 
his  right  Holdfast  ▼.  Shepard,  28  N.  C. 
801.  It  was  held  in  England  and  in  many 
of  the  states  of  the  Union. that  tenants  in 
common  could  not  make  a  joint  demise;  that 
to  do  so  would  be  calculated  to  perplex  the 
jury  with  the  trial  of  a  number  of  titles  in 
one  issue.  White  v.  Pickering's  Lessee,  12 
Serg.  &  R.  435.  In  this  case  the  court  said: 
''There  is  no  privity  between  the  plaintiffs. 
The  estate  of  each  is  distinct  from  the  oth- 
er, and  they  cannot  join  in  a  demise."  For 
a  discussion  of  this  question,  see  Sedgwick  & 
Wait  on  Trial,  etc.,  300,  and  cases  cited. 
It  was  held  by  this  court  in  Nixon's  Heirs  v« 
Potts,  8  N.  G.  469,  that  they  could  join;  the 
case  being  cited  in  Hoyle  v.  Stowe,  13  N.  G. 
318.  Ruffln,  G.  J.,  said  that  it  was  held 
"contrary  to  the  rule  in  England,  which  is 
that,  as  their  title  is  several,  their  demise 
must  also  be  severaL  Their  demise  may  be 
joint,  because,  althougib  they  cannot  jointly 
convey  the  land,  they  may  jointly  demise 
for  years,  since  a  demise  tor  years  is  but  a 
contract  for  possession,  and  their  possession 
18  joint"  No  question  of  estoppel  arose,  be- 
cause *the  judgment  was  not  conclusive  up- 
on the  title  or  right  of  property  even  between 
the  parties.  The  action  could  be  repeated, 
and  the  same  question  retried  indefinitely, 
because  there  was  no  privity  between  the 
successive  fictitious  plaintiffs.  •  •  •  Each 
successive  ejectment  was  founded  upon  a 
new  lease,  entry,  and  ouster."  Sedgwick  & 
Wait  S  42.  The  learning  upon  the  subject 
Is  of  interest  since  the  abolition  of  the  ac- 
tion of  ejectment  with  its  fictions,  only  as 
showing  the  reason  upon  which  the  doctrine 
of  this  and  some  other  courts  permitting  a 
joint  demise  was  founded.  The  changes 
made  by  the  Gode  system,  by  which  the  jury 
may,  upon  appropriate  issues,  ascertain  and 
declare  the  interest  or  estate  of  each  party, 
either  plaintiff  or  defendant  cannot  be  ex- 
tended to  work  a  change  in  the  law  of  es- 
toppel by  record,  by*  which  one  tenant  in  com- 
mon may  be  estopped  in  respect  to  his  title 
by  a  judgment  in  an  action  to  which  he 
was  not  a  party.  Merrimon,  J.,  says:  "One 
tenant  in  common  may  sue  in  many  cases 
without  joining  his  co-tenant  Each  has  a 
separate  and  distinct  freehold,  and  he  may 
sue  to  recover  possession  when  he  has  been 
disseised."  Overcash  v.  Kitchle,  88  N.  G. 
384.  It  is  true  that  as  against  a  trespasser 
having  no  title,  a  tenant  in  common  suing 
alone  will  recover  possession  of  the  whole 
land.  If  the  land  belongs  to  the  plaintiff 
and  others  in  common,  he  has  an  undoubted 
right  to  expel  an  intruding  trespasser  and 


secure  possession,  his  right  being  full  and 
complete,  although  others  have  the  same  right. 
Yancey  v.  Greenlee,  90  N.  G.  817;  Brittain 
V.  Daniels,  94  N.  G.  781;  Gilchrist  v.  Middle- 
ton,  107  N.  G.  663.  12  S.  E.  85.  Because  of 
this  principle  it  does  not  follow  that  if  one 
tenant  in  common  takes  it  upon  himself  to 
bring  an  action  for  the  recovery  of  the 
common  property,  alleging  title  in  himself  or 
in  himself  and  his  co-tenants,  and  fails  in  hia 
action,  his  co-tenants  are  thereby  estopped. 
If  this  be  the  law,  may  we  not  think,  witb 
My  Lord  Goke,  that  by  reason  of  "a  curious 
and  cunning  learning"  estoppels  will  become 
"odious?"  This  court  has  never  so  held. 
In  Thames  v.  Jones,  97  N.  G.  121,  1  S.  E.  692, 
the  court  permitted  the  plaintiff  to  sue  for 
the  recovery  of  a  tract  of  land  **in  behalf  of 
himself  and  all  other  persons  interested  here- 
in as  plaintiffs."  Davis,  J.,  said:  "As  to 
how  far  the  judgment  may  affect  persons 
made  parties  under  this  order  we  express 
no  opinion.  But,  independent  of  this,  any 
one  or  more  tenants  in  common  may  sue  for 
the  recovery  of  the  possession  of  land."  In 
Gilchrist  V.  Middleton,  107  N.  G.,  at  page 
684,  12  S.  E.  92,  Avery,  J.,  said:  *<One  t^- 
ant  in  common  may  sue  alone,  and  recover 
the  entire  interest  (italics  oxstb)  in  the  com- 
mon property  as  against  another  claiming 
adversely  to  his  co-tenants  as  well  as  him- 
self, though  he  actually  prove  title  to  an 
undivided  interest  This  he  is  allowed'  to 
do  in  order  to  protect  the  rights  of  his  co- 
tenant  against  trespassers  and  disseisors."^ 
We  think  the  learned  justice  inadvertently 
used  the  word  ''interest"  instead  of  "pos- 
session." A  careful  examination  of  the  au- 
thorities fails  to  disclose  a  single  case  in 
which  this  oourt  has  said  that  the  plaintiff 
can  put  in  issue  his  co-tenant's  interest 
in  the  common  tenement  The  reason  as* 
signed  by  the  learned  justice  shows  that  the 
"entire  interest"  was  not  in  issue.  When 
the  plaintiff  shows  any  interest  in  himself 
as  against  one  having  no  interest  he  recov- 
ers possession  of  the  entire  tenement  be- 
cause he  is  entitled,  as  against  a  stranger, 
"to  the  possession  of  every  part  and  parcel 
of  the  subject-matter  of  the  tenancy."  Free- 
man, I  87.  When  he  secures  such  posses- 
sion, it  inures  to  the  benefit  of  his  co-ten- 
ants. The  same  justice  had  occasion  to 
review  the  authorities  in  Foster  v.  Hackett 
112  N.  a  546,  17  S.  B.  426.  He  says:  "It 
is  obvious,  therefore,  that  one  of  several  co- 
tenants,  when  he  brings  an  action  against 
a  trespasser  on  the  common  property,  and 
proves  title  of  the  other  co-tenant  in  estab- 
lishing his  own,  may,  under  the  common- 
law  practice  in  ejectment  applied  to  actions 
for  the  possession  of  land,  recover  the  whole, 
though  he  may  claim  sole  seisin  in  his  com- 
plaint in  himself,  just  as  he  can  do  under 
the  procedure  prescribed  in  the  Gode  (8ec» 
tion  185)  by  alleging  that  the  action  is 
brought  in  behalf  of  himself  and  others, 
having  a  common  interest;    though  It  has- 
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never  been  determined  in  this  state  how 
far,  if  at  all,  in  the  action  under  the  provi- 
sions of  the  statute  the  co-tenants  not  ac- 
tual parties  would  be  concluded  by  the 
Judgment"  Allen  v.  Salinger,  103  N.  C. 
14,  8  S.  B.  913;  Lenohr  v.  Mining  Co.,  113  N. 
€.  513,  18  S.  E.  73.  In  Winbome  v.  Lumber 
Op.,  180  N.  O.  32,  40  S.  E.  826,  Clark,  J., 
says:  "One  tenant  in  common  can  recover 
the  entire  tract  against  a  third  party,  for 
each  tenant  is  entitled  to  possession  of  the 
whole  except  against  a  co-tenant."  The  cor- 
rect principle  is  that  in  respect  to  the  one 
unity—the  possession— the  acts  of  one  ten- 
ant in  common  inure  to  the  benefit  of  his  co- 
tenant,  as  if  an  entry  be  made  by  one  ten- 
ant *'Ab  both  have  an  equal  right  to  the 
possession,  the  law  presumes  that  if  one 
only  enters  and  takes  the  rents  and  profits 
be  does  this  as  well  for  his  companion  as  for 
himself."  Freeman,  Co-Tenancy,  S  166;  Day 
V.  Howard,  73  N.  O.  1;  Caldwell  v.  Neely, 
81  N.  C.  114;  and  many  other  cases  in  our 
Reports.  So  the  possession,  or  the  bringing 
an  action  for  possession,  by  one  repels  the 
bar  of  the  statute  as  to  all.  Locklear  v.  Bul- 
lard,  133  N.  C.  260,  45  S.  B.  680.  In  re- 
spect  to  title,  interest,  or  estate  to  or  in  the 
common  tenement  they  are  strangers,  and  no 
act  done  .by  one  can  affect,  inure  to  the 
benefit  of,  or  injure  the  other.  Each  tenant 
has  a  right  by  reason  of  the  unity,  or  the 
fealty  which  each  owes  the  other,  to  rely 
upon  his  protection  of  the  common  posses- 
sion. In  respect  to  the  title  no  act  by  one 
can  affect  the  other;  as,  if  one  make  a 
deed  for  the  whole  land,  and  the  grantee  go 
in  possession,  his  possession  is  that  of  the  co- 
tenant,  and  not  adverse  until  the  expiration 
of  20  years,  when  the  law  will  presume  an 
ouster.  Cloud  v,  Webb,  14  N.  0.  317;  Page 
V.  Branch,  97  N.  C.  97.  1  S.  E.  625,  2  Am. 
St  Rep. '281;  Breden  v.  McLaurln,  98  N.  a 
307,  4  S.  B.  136;  Ferguson  v.  Wright,  113  N. 
C.  537, 18  S.  B.  691.  It  would  be  an  anomaly 
in  the  law  if  one  tenant  in  common  could, 
by  matter  in  pais,  deed,  or  record,  estop 
his  co-tenant  in  respect  to  his  title,  in  regard 
to  which  they  are  absolute  strangers.  Our 
researches,  with  the  aid  of  the  excellent 
briefs  of  counsel,  do  not  disclose  any  au- 
thority or  reported  case  in  which  a  party 
has  been  permitted  to  rely  upon  a  Judgment 
as  an  estoppel  to  which  he  was  not  a  party 
or  a  privy,  or  which  makes  any  exception  to 
the  well-settled  rule  that  estoppels  must  be 
mutual.  Applying  these  principles  to  the  rec- 
ord before  us,  we  can  have  no  doubt  that  his 
honor  was  correct  in  overruling  the  demur- 
rer. If  the  action  of  Willie  Allred  against 
the  defendant  had  resulted  otherwise,  we 
would  not  for  a  mopient  suppose  that  the 
plaintiffs  other  than  Willie  would  be  affected 
by  it  Why  they  did  not  Join  her  in  the 
action  is  not  suggested,  nor  are  we  to  con- 
jecture. For  the  purpose  of  testing  the  ques- 
tion, however,  suppose  that  they  had  releas- 
ed their  right  of  action  to  attack  the  deed. 


or  that  they  were  barred  by  Che  statute  of 
limitations,  or  that  they  were  of  service  to 
the  plaintiff  as  witne8ses--either  of  which 
reasons  is  consistent  with  the  record— can 
it  be  that  by  absenting  themselves  from  the 
action  they  can  acquire  title  to  property  by 
an  estoppel  which  they  could  not  have  ac- 
quired as  parties  to  the  action?  If  their 
contention  be  sound,  the  defendant  is  estop- 
ped as  to  them  in  the  same  manner  and  to 
the  same  extent  as  to  Willie,  the  plaintiff. 
There  is  no  suggestion  that  the  Judgment  is 
competent  as  evidence.  If  of  any  efficacy,  it 
is  a  complete  bar,  and  "shuts  the  defendant's 
mouth  to  speak  the  truth."  He  has  by  es- 
toppel lost  the  title  to  seven-ninths  of  a 
tract  of  land  without  having  had  an  oppor- 
tunity to  defend  it  as  against  them.  This 
would  be  to  violate  first  principles,  and  in- 
troduce new  and  dangerous  exceptions  to  the 
fundamental  limitations  of  the  law  of  estoiK- 
pels.  It  would  no  longer  be  entitled  to  the 
indorsement  of  Judges,  and  surely  it  would 
surprise  the  great  chief  Justice  who  so  ably 
defended  it  in  Armfield  v.  Moore,  supra. 

The  plaintiffs  say  that,  conceding  the  law 
to  be  as  we  find  it,  the  effect  of  the  Judg- 
ment is  to  cancel,  avoid,  and  utterly  de- 
stroy the  deed;  that  it  is  ''without  legal 
efficacy,  ineffectual  to  bind  parties,  or  to 
convey  or  support  a  right"  Am.  &  Bug. 
Bnc.  vol.  28,  p.  473.  The  argument  is  in- 
genious, but  will  not  bear  inspection.  It 
assumes  the  very  question  in  issue.  As  to 
whom  is  it  void?  The  parties  to  the  action? 
Let  us  reverse  the  pr(^K>sition:  If  the  ver^ 
diet  and  Judgment  had  been  that  the  deed 
was  valid  and  effectual,  could  it  be  said  that 
it  was  conclusively  so  as  to  the  plaintiffs? 
The  answer  is  obvious.  The  rule  of  the  law 
is  plain,  fair,  and  necessary,  and  it  is  Just 
But  they  say  the  Judgment  is  in  rem,  and 
settles  the  status  of  the  deed.  It  is  not  the 
paper  upon  which  the  language  of  the  law 
is  written  which  vests  the  title.  The  court 
deals  with  the  deed  only  as  it  affects  title. 
This  court  has  said  that  the  record  of  a  suit 
between  A.  and  B.  in  which  the  validity  of 
the  assignment  of  a  note  was  adjudged  is 
no  evidence  of  the  validity  of  such  assign- 
ment in  an  action  between  A.  and  B.,  the 
latter  not  being  a  party  to  the  former  suit 
Swepson  v.  Harvey,  69  N.  C.  387.  The  ac- 
tion clearly  was  not  a  proceeding  in  rem. 
If  quasi  in  rem,  the  plaintiff  is  met  with  the 
diffioulty  that  in  such  actions  Judgments  are 
only  binding  between  the  parties.  Black  on 
Judgments,  $  793.  To  the  suggestion  that 
plaintiff  is  attacking  the  Judgment  as  being 
erroneous,  it  is  sufficient  to  say  that  one 
not  a  party  cannot  take  any  advantage  of  an 
erroneous  Judgment  If  Willie  Allred  was 
claiming  the  entire  land  because  of  the  form 
of  the  Judgment  the  suggestion  would  have 
some  ai^arent  force. 

There  is  another  view  of  this  case  not  ad- 
verted to.  If  the  plaintiffs  claim  that  they 
acquired  certain  rights  of  property  under  the 
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Judgment,  they  should  have  set  up  fbe  en- 
tire record,  to  the  end  that  the  coort  could 
i«ee  what  was  in  litigation  and  what  was  ad- 
judged* 

After  a  careful  examination  of  the  author- 
ities and  arguments,  we  think  that  the  Judg- 
ment of  his  honor  should  be  affirmed.  It 
is  a  mistake  to  say  that  his  honor  rendered 
final  judgment.  The  case  was  not  before 
the  Judge  for  judgment,  but  only  to  pass  up- 
on the  appeal  from  the  ruling  of  the  clerk 
on  the  demurrer.  Code,  IS  254,  ^55.  His 
honor's  ruling  remanded  the  case,  in  so  far 
as  it  was  before  him,  to  the  clerk.  As  the 
case  is  in  the  court  for  further  orders,  the 
plaintiffs  may,  if  so  advised,  ask  for  permis- 
sion to  reply  to  the  answer.  Let  this  be 
certified. 

Affirmed. 

C2LARK,  O.  J.  (dissenting).  In  a  proceed- 
ing duly  constituted  in  a  court  of  competent 
jurisdiction,  and  in  which  the  defendant  G. 
Dallas  Allred  was  defendant,  the  jury  found 
that  Nancy  Allred  was  without  sufficient 
mental  capacity  to  execute  the  deed  to  G. 
Dallas  Allred  covering  the  land  in  question, 
and  the  court  adjudged  ttiat  said  deed  "from 
Nancy  Allred  to  D.  Dallas  Allred  is  void  and 
of  no  effect;  and  it  is  further  ordered,  ad- 
judged, and  decreed  that  the  said  deed  be 
delivered  up  and  canceled  of  record,"  with 
further  judgment  that  the  decree  should  be 
certified  to  the  register  of  deeds  to  be  re- 
corded in  Ills  office.  The  deed  being  ad- 
judged '*vold  and  of  no  effect,'*  the  titie  of 
the  grantee  thereunder  absolutely  ceased 
(Oode,  SI  426-428),  as  fully  as  if  a  reconvey- 
ance had  been  executed  and  recorded.  The 
proceeding  was  In  the  nature  of  an  action 
to  remove  a  cloud  from  the  titie,  and  the 
judgment  acting  upon  titie  to  property  ad- 
judging the  conveyance  to  the  defendant  to 
the  action  to  be  null  and  void,  and  directing 
its  cancellation,  and  the  registration  of  the 
decree  in  the  register's  office,  where  the  con- 
veyance to  the  defendant  had  been  recorded, 
such  proceeding  has  been  held,  'though  not 
strictiy  proceedings  in  rem,  •  •  ♦  yet 
they  are  regarded  as  proceedings  in  rem  sub 
modo."  Hence  the  judgment  canceling  the 
defendant's  titie  rendered  it  invalid  as  to  all 
the  world,  as  is  the  case  with  aU  judg- 
ments in  rem.  The  matter  stands,  there- 
fore, as  if  the  conveyance  to  G.  Dallas 
Allred  had  never  been  made.  He  certainly 
is  bound  by  the  judgment.  The  decree  ren- 
ders the  deed  void  ab  initio;  and,  if  void,  it 
is  void  as  to  every  one,  especially  as  to  the 
plaintiffs,  who  claim  nnder  Nancy  Allred. 
The  decree  having  directed  the  cancellation 
of  the  deed  and  the  registration  of  the  de- 
cree in  the  register's  office,  there  is  in  con- 
templation of  law  no  such  conveyance  in  ex- 
istence. The  registration  of  the  decree  of 
cancellation  was  directed  that  purchaseins 
from  G.  D.  Allred  should  have  notice  that 
he  could  conveiy  bo  title.    He  cannot  now  set 


up  a  titie  when  a  purchaser  from  him  could 
not  acquire  titie  from  him. 

It  matters  not  at  whose  instance,  as  plain- 
tiff, such  decree  was  rendered,  or  that  It  was 
at  the  Instance  of  only  one  of  several  co- 
tenants.  It  was  rendered  against  the  de- 
fendant It  binds  him.  Its  effect  was  to 
declare  that  the  titie  has  never  proceeded 
out  of  Nancy  Allred,  and  to  cancel  the  con- 
veyance, and  to  strike  the  registration  there- 
of off  the  register's  books.  It  is  not  open, 
therefore,  to  the  grantee  In  such  deed  to  set 
it  up  as  valid  in  this  proceeding  to  partition 
the  land,  especially  against  the  plaintiffs, 
who  have  acquired  by  descent  all  of  Nancy 
Allred's  titie  save  the  share  which  has  de- 
scended to  him.  He  holds  that  share  by  de- 
scent—the same  title  by  which  the  plaintiffs 
hold  theirs--and  not  under  the  void  deed. 

If  in  the  proceeding  to  declare  the  deed 
void  It  had  been  held  valid,  this  would  have 
been  a  judgment  in  personam  against  Willie 
Allred,  the  plaintiff  therein,  and  would  not 
bind  the  other  plaintiffs  herein,  because  they 
do  not  claim  under  Willie  Allred.  But  the 
Judgment  declaring  the  deed  void  and  direct- 
ing its  cancellation  acts  quasi  in  rem  sub 
mode  upon  the  titie  which  it  sets  aside,  and 
is  binding  upon  G.  D.  Allred,  who  is  the 
same  defendant,  and  who  in  this  action  at- 
tempts to  set  up  the  same  titie  which,  as 
agalnert  liim,  has  been  declared  void.  Fur- 
ther, being  a  decree  quasi  in  rem  sub  mode, 
it  is  binding  upon  all  who  might  claim  nnder 
G.  D.  Allred.  The  decree  of  cancellation, 
registered  as  decreed,  is  notice  to  all  the 
world.    Code,  IS.  426^28. 

Closely  analogous  is  the  case  where  in  an 
application  of  a  railroad  company  to  ac- 
quire the  right  to  use  the  track  of  another 
company  for  purposes  of  its  business  the  ap- 
plicant was  held  concluded  by  a  former  ad- 
judication against  its  corporate  existence, 
rendered  in  a  former  proceeding  by  tiie  same 
plaintiff  for  the  same  purpose  against  an- 
other railroad  company  (In  re  Brooklyn  Rail- 
road, 19  Hun,  814),  and  a  determination  that 
a  creditor  is  entitied  to  share  in  a  fund 
(Epprlght  V.  Kauffman,  90  Mo.  2S,  1  8.  W. 
786).  The  adjudication  here  that  the  deed  is 
void  is  a  judgment  upon  the  rem,  upon  tlte 
status  of  the  titie,  denying  G.  D.  Allred's 
interest  thereunder,  and  is  conclusive  upon 
him  whenever  and  wherever  thereaft^  he 
sets  up  titie  in  liimself  imder  the  deed  which 
has  been  adjudged  void  and  directed  to  be 
canceled.  The  principle  is  res  judicata,  and 
not  strictiy  matter  in  estoppel.  24  Am.  & 
Eng.  (2d  Ed.)  712.  The  judgment  setting 
aside  the  deed  to  G.  D.  Allred  as  void  inured 
to  the  benefit  of  the  other  plaintiffii,  as  co- 
tenants^  who  became  thereupon  beneficiaries 
nnder  and  privies  to  the  decree  which  can- 
celed the  deed.  The  legal  consequence  of 
the  judgment  declaring  the  deed  void  as  to 
G.  D.  Allred  can  be  availed  of  by  strangers 
to  the  action.  11  Am.  &  Bug.  (2d  BO.)  891. 
The  judgment  Is  also  admissible^  even  If  be- 
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tween  strangers,  as  a  link  in  the  plaintliTs 
title,  since  it  cancels  the  cloud  cast  upon  it 
by  the  deed  from  Nancy  Allred  to  G.  D. 
Allred  (24  Am.  &  Eng.  757);  especially  when, 
as  here,  the  decree  is  a  decree  in  chancery 
(Id.  758,  and  cases  cited  in  note  2). 

It  was  error  certainly  to  render  final  judg- 
ment upon  overruling  the  demurrer,  unless 
it  was  found  tliat  the  demurrer  had  not  been 
'interposed  in  good  faith."  Code,  |  272; 
Moore  v.  Hobbs,  77  N.  O.  (>5;  Bronson  ▼. 
Ins.  Co.,  85  N.  C.  411. 

The  deed  was  voidable;  i.  e.,  valid  till 
declared  void  by  the  court.  Odom  ▼.  Rid- 
dlck,  104  N.  G.  615,  10  S.  B.  009,  7  L.  R.  A. 
118,  17  Am.  St.  Rep.  080.  But  when  ad- 
judged void«  and  directed  to  be  canceled,  It 
ceased  to  be  voidable,  and  became  absolutely 
void.  Ko  conveyance  had  been  made  to 
third  parties  by  G.  D.  Allred  prior  to  snch 
decree.  A  conveyance  by  him  thereafter 
would  be  void,  and  certainly  no  title  remain- 
ed in  him  when  he  could  convoy  none. 


(135  N.  C.  501) 

GARSED  V.  STERNBEROER. 

(Snpreme  Coart  of  North  Carolina,    ^fay  24» 
1904.) 

00NTBACT8*-rUTiniB8— lUUBOAIiITT. 

1.  Where  plaintiff  bought  cotton  "futures"  for 
the  defendant  and  suffered  loss,  he  cannot 
maintain  an  action  for  reimbursement,  since 
the  transaction  is  Illegal,  especially  under 
Laws  1869,  pp.  288,  234,  c  221,  H  1.  8,  4,  pro- 
hibiting all  dealings  in  "future"  contracts  in 
which  there  is  not  a  bona  fide  purchase  for 
future  delivery,  but  which  contemplate  payment 
of  the  difference  in  price,  and  providing  that 
no  action  may  be  maintained  on  account  of  any 
nich  contract. 

Appeal  from  Superior  Court,  Guilford 
County ;  O.  H.  Allen,  Judge. 

Action  by  B.  T.  Oarsed  against  H«  Stem- 
berger.  From  a  judgment  sustaining  a  de- 
murrer to  the  plaintiflt's  evidence  and  disr 
missing  the  action,  plaintiff  appeals.  Af- 
urmeidL  " 

J.  N.  Staples,  for  appellant  7.  A.  Long 
and  J.  B.  Long,  for  appellee. 

CLARE,  C.  J.  The  defendant  desiring  to 
engage  in  buying  cotton  "futures"  without 
being  known,  requested  the  plaintiff  to  buy 
them  tor  him  through  the  plaintlflF's  own 
broker  In  New  York.  Both  the  plaintiff  and 
defendant  lived  tn  Greensboro,  N.  C.  The 
defendant  agreed  to  furnish  all  the  money 
necessary  for  these  transactions,  and  to  guar- 
anty the  plaintiff  against  los&  Several  of 
these  transactions  occurred,  the  defendant 
using  the  plaintiff's  name,  with  his  consent 
and  the  orders  being  sent  direct  by  the  de- 
fendant to  the  plaintiff's  brokers.  After 
several  such  transactions,  in  this  particular 
one  the  defendant  gave  the  plaintiff  a  check 
for  $500,  and  told  him  he  was  going  to  buy 
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600  bales  '*June  cotton.*"  The  defendant 
sent  his  instructions  direct  to  the  plaintiff's 
brokers,.  There  was  a  loss  of  $020.28  on  this 
contract  being  closed  out  which  the  New 
York  brokers  charged  up  to  the  plaintiff. 
The  plaintiff  thereupon  called  upon  the  de- 
fendant to  reimburse  him  the  amount  ($120.- 
28)  in  excess  of  the  sum  of  $600  which  had 
been  handed  him  by  the  defendant  The  de- 
fendant did  not  after  the  loss,  request  the 
plaintiff  to  pay  the  $120.28,  nor  promise,  aft- 
er such  loss,  to  reimburse  the  plaintiff,  but 
on  the  contrary,  denied  liability,  alleging 
that  the  loss  was  caused  by  the  failure  of 
the  plaintilTs  brokers  to  obey  instructions. 
The  plaintiff  began  this  action  before  a  jus- 
tice of  the  peace  to  recover  the  said  sum  of 
$120.52,  as  money  paid  to  the  defendant's 
use.  The  defendant  pleaded  that  the  trans- 
action being  ijlegal,  the  plaintiff  could  not 
recover.  Upon  the  plaintiff's  testimony,  as 
above,  the  defendant  demurred  to  the  evi- 
dence. The  court  sustained  the  demurrer 
and  dismissed  the  action.  In  this  there  was 
no  error. 

In  Clark  on  Contracts,  601,  it  is  said:  ''If 
a  broker  or  other  agent  is  employed  to  carry 
out  an  illegal  transaction,  and  is  privy  to 
the  unlawful  design,  and  by  virtue  of  hia 
employment  performs  services,  makes  dis- 
bursements, suffers  losses,  or  Incurs  liabil- 
ities, he  has  no  remedy  against  his  princi- 
pal"—citing  Greenhood,  Pub.  Pol.  110  (where 
the  cases  are  collected);  Harvey  v.  Merrill, 
150  Mass.  1,  22  N.  B.  49,  5  L.  R.  A.  200.  16 
Am.  St  Rep.  169;  Gibbs  v.  Gas  Co.,  130  U. 
S.  890,  9  Sup.  Ct  553,  32  L.  Ed.  979;  and 
numerous  other  cases ;  saying  further :  "Not 
only  is  this  true,  but  it  has  been  held  that 
any  express  promise  made  by  the  principal 
to  reimburse  him  is  void"— citing  Bmbrey 
T.  Jemison,  131  U.  S.  830,  9  Sup.  Ct  770,  88 
L.  Bd.  172,  Kahn  V.  Walton,  40  Ohio  St  195, 
20  N.  B.  203,  and  Bveringham  v.  Meigban, 
65  Wis.  854^  18  N.  W.  209,  which  sustain  the 
text  But  if  there  could  be  any  doubt  on 
this  proposition*  our  chapter  221,  p.  233, 
Laws  1889,  "to  suppress  and  prevent  certain 
kinds  of  vicious  contracts,"  puts  the  matter 
beyond  controversy.  Section  1  is  very  elab- 
orate, and  forbids  all  classes  and  kinds  of 
dealings  in  "future"  contracts.  In  which,  as 
In  this  case,  the  transaction  is  not  a  bona 
fide  purchase  of  commodities  for  actual  fu- 
ture delivery,  but  contemplates  a  pasrment 
or  receipt  of  the  difference  in  the  price  at 
the  time  of  delivery  from  that  named  in  the 
contract  and  provides  that  no  party  "or 
agent  of  such  party,  directly  or  remotely 
connected  with  such  contract  in  any  way 
whatever,  shall  have  or  maintain  any  cause 
of  action  on  account  of  any  money  or  other 
thing  of  value  paid,  advanced  or  hypothe- 
cated by  him,  in  connection  with  or  on  ac- 
count of  such  contract  or  agency."  Section 
8  (page  234)  provides  that  every  person  who 
is  a  party  to  any  such  contract,  "and  every 
person  w)io  shall  be  the  agent  directly  or 


ft04 


47  SOUTHEASTERN  REPORTER. 


CN.O. 


indirectly,  of  any  such  party  in  making,  or 
forthering,  or  effectuating  the  same  ♦  ♦  • 
shall  be  deemed  gililty  of  a  misdemeanor 
and  on  conviction  in  the  superior  court  shall 
be  fined  not  less  than  $100  nor  more  than 
$500  and  may  be  imprisoned  in  the  discre- 
tion of  the  court"  And  section  4  visits  with 
like  punishment  every  person  who  in  this 
state  shall  "do  any  act  or  aid  in  any  way 
in  this  state  in  the  making  or  furthering 
such  contract  so  made  in  another  state." 
No  error. 


035  N.  C.  642) 

CRITOHBR  V.  PORTBR-McNBAL  CO.  «t  al. 

(Supreme  Court  of  North  Carolina.    May  27» 
1904.) 

BALE  OF  MACHINEBT—BBEACH  OV  WABBARTT-* 
DAHAGB&— SPECIAL    DAMAGES. 

1.  In  the  absence  of  special  circumstances, 
the  measure  of  damages  for  breach  of  warranty 
as  to  the  quality  or  capacity  of  machinery 
sold  is  the  difference  between  the  contract  price 
and  the  actual  value. 

2.  Plaintiff  contracted  with  defendant  for  the 
purchase  of  an  engine  of  a  certain  make,  size, 
and  capacitv.  He  accepted  another  kind  of  an 
engine,  with  a  guaranty  on  defendant's  part 
that  it  would  develop  the  capacity  of  the  one 
contracted  for,  or  that  defendant  would  make 
it  do  so.  Held,  that  plaintiff,  after  giving  de- 
fendant a  reasonable  opportunity  to  make  good 
the  guaranty,  bad  the  right  to  reject  the  en- 
gine on  its  failure  to  come  up  to  the  guar* 
anty,  and  his  measure  of  damages  would  then 
be  the  amount  paid,  and  such  special  damages 
sustained  as  was  within  the  contemplation  of 
the  partiesj  subject  to  be  reduced  by  a  fair  rent 
of  the  engine  while  in  use,  or  he  might  accept 
it,  and  recover  the  difference  between  the  con- 
tract price  and  its  real  value,  with  special  dam- 
age, subject  to  the  same  deduction. 

3.  Where  one  contracted  to  sell  an  engine  of 
a  certain  make,  size,  and  capacity,  with  knowl- 
edge that  it  was  to  be  used  to  run  a  sawmill, 
and  furnished  an  engine  of  another  size  under  a 
guaranty  that  the  latter  would  develop  the  ca- 
pacity of  the  engine  contracted  for,  the  euaran- 
ty  must  be  construed  as  a  warranty  uat  the 
engine  furnished  would  develop  for  the  particu- 
lar use  the  same  power  as  the  engine  contract- 
ed for. 

4.  In  an  action  for  damages  for  breach  of 
warranty  on  the  sale  of  an  engine  to  run  a 
sawmill,  plaintiff  cannot  recover  as  damages  the 
loss  of  profits  resulting  from  his  inability  to 
perform  contracts  for  the  sale  of  the  output 
of  the  mill,  in  the  absence  of  knowled^  on  the 
part  of  defendant  that  plaintiff  had  made  such 
contracts. 

6.  Where,  in  an  action  for  damages  for  breach 
of  warranty  on  the  sale  of  an  engine  to  run  a 
sawmill,  plaintiff  did  not  offer  to  show  that  he 
had  logs  on  hand  sufficient  to  run  the  mill  any 
given  number  of  days,  or  for  what  time  con- 
tracts for  the  sale  of  the  output  extended,  the 
exclusion  of  evidence  showing  that  at  the  time 
of  the  purchase  of  the  engine  he  had  contract- 
ed for  the  sale  of  the  output  of  the  mill  was 
not  erroneous. 

6.  In  an  action  for  breach  of  warranty  on  the 
sale  of  an  engine  for  use  in  a  sawmill,  under 
a  guaranty  that  it  will  develop  a  certain  horse 
power,  or  that  defendant  will  make  it  do  so, 

Slaintiff  is  entitled  to  recover  expenses  incurred 
1  running  the  mill,  at  defendant's  request,  to 
enable  him  to  make  the  engine  develop  the  desig- 
nated horse  power. 

f  4.  8m  Bales,  VOL  tt.  Crat  Dig.  f  Utt, 


7.  In  an  action  for  breach  of  warranty  on  the 
sale  of  an  engine  for  use  in  a  sawmill,  plaintiff 
is  entitled  to  interest  on  the  amount  invested 
in  the  mill  for  the  time  it  was  idle. 

Appeal  from  Superior  Court;  Martin  Coun- 
ty; Ferguson,  Judge. 

Action  by  Roger  Oritcher  against  the  Por- 
ter-McNeal  Company  and  others.  From  a 
judgment  granting  insufficient  relief,  plalntUF 
appeals.    Reversed. 

The  plaintiff  alleged:  That  he  contracted 
with  the  defendants  for  the  purchase  of  an 
Ei'ie  City,  25  horse  power,  10x12,  horizontal 
center  crank  engine,  together  with  other  ma- 
chinery for  the  ,equipment  and  operation  al 
a  sawmill,  at  the  agreed  price  of  $1,160,  to 
be  paid  partly  in  cash,  and  the  balance  in 
several  Installments,  tar  which  he  was  to 
execute  his  promissory  notes,  secured  by  a 
deed  in  trust  The  deed  sent  to  the  plaintlfl 
for  execution  described  the  engine  as  "one  25 
H.  P.  9x12,  horizontal  center  crank  en- 
gine." Plaintiff  wrote  defendants,  calling  at- 
tention to  the  fact  that  the  engine  was  de- 
scribed in  the  deed  as  9x12,  while  he  had 
contracted  for  one  10x12,  and  for  that  reason 
declined  to  execute  the  notes  and  deed. 
That  defendants,  in  reply,  wrote  that  they 
would  guaranty  that  the  engine  described, 
and  which  they  would  send,  "would  develop 
25  H.  Power  and  be  plenty  large  to  operate** 
plaintiff's  mill.  That  plaintiff,  relying  on 
said  guaranty,  before  the  engine  arrived, 
signed  the  deed  in  trust  and  notes,  and  sent 
them  to  defendants,  with  the  cash  payment 
of  $400.  That  after  the  engine  was  put  up 
it  was  found  that  it  would  not  cut  the  loga» 
wanting  power  to  do  so.  The  plaintiff  com- 
plained to  defendants,  and  they  urged  him  to 
continue  to  use  the  engine,  and  the  trouble 
would  disappear.  That  defendants  urged 
that  the  oil  used  by  plaintiff  was  not  of  good 
quality.  That,  after  giving  defendants  full 
opportunity  to  make  good  their  guaranty, 
they  having  failed  to  do  so  for  nine  months, 
plaintiff  put  the  engine  aside,  and  notified 
defendants  that  it  was  held  subject  to  their 
order.  Defendants  thereupon  advertised  the 
property  conveyed  in  the  trust  deed  for  sale. 
This  action  is  brought  for  the  purpose  of  en- 
joining the  sale  of  the  property,  and  to  re- 
cover damages  by  way  of  recoupment,  etc 
The  sale  was  enjoined.  The  defendants  de- 
nied the  material  averments  in  the  com- 
plaint 

The  court,  without  objection,  submitted 
the  following  issues: 

"(1)  Did  the  defendants  guaranty  that  the 
engine  sold  to  plaintiff  would  develop  25 
horse  power?"  To  which  the  jury  answered, 
"Yes."  "(2)  Would  the  engine  sold  to  plain- 
tiff develop  25  horse  power?"  To  which  the 
jury  answered,  '*No.''  The  plaintiff*s  dam- 
ages were  fixed  at  $98.  The  balance  found 
due  the  defendants  on  the  note  was  fixed  at 
$411,  with  interest,  and  subject  to  the  $98 
damage. 

The  plaintiff  testified  in  regard  to  the  con- 
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tract  and  guaranty.  He  further  testified  that 
lie  signed  the  trust  deed  upon  the  faith  of 
the  guaranty.  The  engine  was  receiyed  about 
the  8th  day  of  May,  and  was  put  up  by  ex- 
perienced machinemen.  From  the  beginning, 
plaintiff  saw  that  it  would  not  cut;  found 
the  trouble  to  be  that  it  lacked  power.  It 
got  worse  all  the  time,  and  he  continued  to 
complain  to  the  defendants:  They  sent  a 
man  out  to  examine  it.  He  'did  not  remedy 
It  Plaintiff,  at  the  instance  of  defendants, 
sent  engine  to  them  at  Norfolk.  Was  gone  a 
week  or  10  days.  Shortly  after'  its  return, 
Mr.  Hardy  came  again  to  overlook  It  He 
did  nothing  to  it  Plaintiff  asked  him  how 
he  could  tell  whether  it  would  develop  25 
horse  power.  He  said,  if  it  dld't  cut  a  blind 
line  with  80  pounds  of  pressure  on  fast 
speed,  it  would  not  develop  26  horse  power. 
Plaintiff  urged  him  to  test  it,  but  he  de- 
clined. He  said  that  plaintiff  was  not  using 
proper  olL  Gave  him  order  for  25  gallons 
such  as  he  recommended.  The  engine  did 
no  better  with  new  oil.  Plaintiff  wrote  to 
defendants  frequently  that  they  must  do 
something  to  remedy  the  trouble.  They  con- 
tinued to  assure  the  plaintiff  that  it  would 
improve,  and  they  would  remedy  it  Plain- 
tiff finally  wrote  defendants  that,  unless 
something  was  done  at  once  to  remedy  the 
trouble,  he  would  be  obliged  to  put  it  aside 
and  purchase  another,  which  plaintiff  finally 
did.  Was  trying  to  use  it  0  or  10  months, 
relying  upon  the  assurance  of  defendants 
that  it  would  get  all  right,  or  they  would 
remedy  it  It  was  idle  two-thirds  of  the 
time.  It  would  never  develop  25  horse  pow- 
er. Plaintiff  testified:  "I  had  been  operating 
a  mill  previous  to  the  time  I  made  the  con- 
tract with  the  defendants.  Had  between 
$1,200  and  $1,500  invested  in  mill  and  other 
fixtures,  and  $1,500  to  $2,000  additional  in 
logs  and  team.  Had  five  men  engaged  by 
the  year  in  the  service  of  the  mill  [giving 
amount  of  wages  paid,  etc.].  They  were  Idle 
part  of  the  time.  In  addition,  I  had  drivers, 
loggers,  and  some  men  cutting  logs  in  con- 
nection with  the  mill.  The  teams  were  Idle 
when  the  mill  was  not  running.  I  had  com- 
menced to  cut  logs  for  the  mill  before  I  con^ 
tracted  with  the  defendants.  Had  a  quan- 
tity of  logs  on  hand.  I  lost  on  account  of  the 
idleness  of  the  mill."  The  plaintiff  proposed 
to  prove  that,  at  the  time  of  his  contract  with 
defendants,  plaintiff  had  contracted  with  re- 
liable parties  for  the  sale  of  the  output  of  his 
mill  at  a  stipulated  price,  and  that  plaintiff 
was  unable  to  comply  with  said  contract  on 
account  of  the  failure  of  the  defendants  to 
furnish  the  engine  contracted  for.  This  evi- 
dence was  offered  upon  the  question  of  dam- 
ages, and  upon  objection  was  excluded. 
Plaintiff  excepted.  The  plaintiff  further  tes- 
tified: That  the  engine  which  he  got  was 
afterwards  priced  by  defendant  Porter  at 
$168.  That  a  fair  output  of  a  25  horse  power 
engine  was  6,000  to  8,000  feet  a  day.  The 
engine  furnished  did  not  average  over  1.500 


feet  a  day.  That  the  usual  profits  during  the 
time  the  engine  was  in  use  was  $1.50  per 
thousand  feet,  clear  of  expenses.  He  had  a 
quantity  of  logs.  On  account  of  Idleness  of 
mill,  between  l;i,000  and  20,000  feet  were  not 
hauled  from  the  woods. 

His  honor  instructed  the  Jury  in  regard  to 
the  measure  of  damages  as  follows:  "If  you 
should  find  that  the  engine  in  question  would 
not  develop  25  horse  power,  then  the  measure 
of  the  damages  which  the  plaintiff  is  entitled 
to  recover  is  the  difference  between  the  price 
paid  or  agreed  to  be  paid  for  the  engine  and 
the  real  or  true  value  of  the  engine  in  fact 
sold  and  delivered  to  the  plaintiff.  There  is 
no  fixed  price  stipulated  for  the  engine  in  the 
written  contract  between  the  parties.  So  you 
will  inquire  and  ascertain  from  the  evidence 
what  was  the  price  charged  for  the  engine 
furnished  the  plaintiff,  and  subtract  the  real 
value  of  the  engine  furnished  at  the  time  it 
was  received  from  the  price  charged;  and 
the  remainder  is  the  measure  of  the  plaln- 
tUTs  damage  in  this  case,  if  you  should  find 
the  second  issue  in  his  favor."  Plaintiff 
asked  certain  instructions  which  were  re- 
fused, and  to  such  refusal  plaintiff  except- 
ed, and,  from  a  judgment  on  the  verdict,  ap- 
pealed. 

Gilliam  ft  Martin,  for  appellant  Harry 
W.  Stubbs  and  H.  S.  Ward,  for  appellees. 

OONNOR,  J.  (after  stating  the  facts).  The 
only  question  presented  by  the  plaintiff's  ex- 
ceptions relates  to  the  kind  and  measure  of 
damages  to  which  he  is  entitled  upon  the  evi- 
dence and  finding  of  the  jury.  It  is  well 
settled  by  all  of  the  text-books  and  adjudged 
cases  that,  in  the  absence  of  any  speclal'con- 
dltions  or  special  damage,  the  true  measure 
of  damages  for  breach  of  warranty  as  to 
the  quality  or  capacity  of  machinery  sold 
is  the  difference  between  the  contract  price 
and  the  actual  value.  Kester  v.  Miller,  119 
N.  C.  475,  26  S.  K.  115;  Mfg.  Co.  v.  Gray, 
126  N.  0. 108^  35  S.  K.  286.  There  are  cases, 
however,  to  be  found  in  our  court  and  the 
courts  of  other  states,  in  which,  by  reason 
of  special  and  peculiar  circumstances,  other 
elements  of  loss  enter,  and  may  be  recov- 
ered as  damages.  If  the  plaintiff  had,  im- 
mediately upon  the  receipt  of  the  engine, 
ascertained  that  it  did  not  develop  25  horse 
power,  as  warranted  to  do,  rejected  it,  or, 
as  he  expresses  it,  "put  it  aside,"  notifying 
the  defendant  thereof,  It  is  clear  that  he 
would  have  been  entitled  to  recover  the 
amount  paid,  and  to  a  cancellation  ef  his 
notes  and  the  trust  deed,  together  with  such 
damage  as  he  sustained,  and  which  were 
within  the  contemplation  of  the  parties,  in 
his  effort  to  use  It  If  he  had  retained  and 
used  it  his  measure  of  damages  would  have 
been  the  difference  between  the  contract 
price  and  the  actual  value  of  the  engine^ 
with  such  special  damages  as  were  within 
the  contemplation  of  the  parties.    Joyce  on 
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Damages,  S  1716.  The  question  before  us 
Is,  however,  complicated  by  the  fact  that  a 
contract  collateral  to  the  principal  one  was 
made  by  the  parties.  The  plaintiff  knew 
that  the  engine  which  he  accepted,  and  for 
which  he  paid  in  cash  and  notes,  was  not 
the  same  which  he  contracted  for.  He  ac- 
cepted it  with  a  contract  of  guaranty  that 
it  would  develop  25  horse  power,  or  that  the 
defendant  would  make  it  do  so.  This  con- 
tract was  not  performed  on  the  part  of  the 
defendant,  and  for  which  breach  of  contract 
he  claims  damages.  It  was  not  contemplat- 
ed that  the  en^ne  should  be  returned  until 
the  defendants  were  given  a  reasonable  time 
within  which  to  make  it  develop  25  horse 
power.  Therefore  the  rule  usually  applica- 
ble to  breaches  of  warranty  in  the  sale  of 
machinery  does  not  apply.  We  are  of  opin- 
ion that,  after  a  reasonable  opportunity  giv- 
en the  defendants  to  make  good  the  guar- 
anty, the  plaintiff  had  the  right  to  reject 
the  engine.  If  he  had  paid  for  it,  he  could 
have  sued  for  damages;  and  it  would  seem 
tliat  the  measure  of  his  recovery  would  be 
the  amoimt  paid,  and  such  incidental  or  spe- 
cial damage  as  was  within  the  contempla- 
tion of  the  parties^  and  as  he  had  sustained, 
subject  to  be  reduced  by  a  fair  rent  of  the 
engine  while  using  it  If,  instead  of  reject- 
ing it,  he  retained  the  engine,  he  would  re- 
cover the  difference  between  the  contract 
price  and  its  real  value,  with  special  dam- 
age, subject  to  the  same  deduction.  The 
courts  find  difficulty  in  defining  and  fixing 
the  limits  to  what  are  termed  "special  dam- 
ages." All  authors  and  judges  concur  that 
the  rule  or  principle  to  be  followed  is  that 
laid  down  in  the  leading  case  of  Headley  v. 
Boxendale,  Exch.  841:'  "When  two  parties 
make  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  to  such  breach  of 
contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  either  arising  nat- 
urally—that is,  according  to  the  usual  course 
of  thing»-from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract 
as  the  probable  result  of  the  breach  of  it 
Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated  by  the  plaintiff  to  defendant, 
and  thus  known  to  both  parties^  the  dam- 
ages resulting  from  the  breach  of  such  a 
contract  which  they  would  reasonably  con- 
template, would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circumstances 
so  known  and  communicated.  But  on  the 
other  hand,  if  these  special  circumstances 
were  wholly  unknown  to  the  party  breaking 
the  contract,  he,  at  most  could  only  be  sup- 
posed to  have  had  in  his  contemplation  the 
amount  of  injury  which  would  arise  gener^ 
ally,  and  in  a  great  multitude  of  cases,  not 
affected  by  any  special  drcumstances  for 


such  a  breach  of  contract  for,  had  the  q^e- 
dal  circumstances  been  known,  the  parties 
might  have  specially  provided  for  the  breach 
of  contract  by  special  terms  as  to  the  dam- 
ages in  that  case,  and  of  this  advantage  it 
would  have  been  very  unjust  to  have  de- 
prived them." 

The  judges  concur  in  the  principle,  but 
find  great  difliculty  in  applying  the  rule  to 
the  evervarying  cases  which  are  presented 
for  adjudication.  Simple  contracts  of  pur- 
chase, with  warranty  as  to  soundness  or 
quality,  are  of  easy  solution;  but  when,  by 
varying  the  original  contract,  either  attach- 
ing new  agreements  or  conditions,  or  making 
contracts  collateral  to  the  original,  thus  in- 
troducing difficult  and  complicated  elements, 
the  courts  find  it  extremely  difficult  to  apply 
general  principles  working  out  satisfactory 
results.  Beasley,  G.  J.,  in  Crater  v.  Bin- 
ninger,  S3  N.  J.  Law,  513,  07  Am.  Dec.  737, 
referring  to  the  rule  laid  down  in  Headley 
V.  Baxendale,  supra,  says:  "This  is  the  usual 
statement  of  the  rule,  but  the  difficulty  has 
been  to  apply  this  general  proposition  to  this 
particular  case,  for,  in  any  attempt  to  ex- 
amine causes  in  connection  with  their  effects, 
it  will  be  soon  apparent  that  some  crit^on 
is  necessary  by  which  to  decide  what  result 
is  proximate  and  what  remote,  in  a  l^al 
sense,  to  the  given  act  Tbe  standard  set 
up  by  the  decisions  above  cited  supplies, 
to  a  reasonable  degree,  this  deficiency.  The 
test  is  that  those  results  are  proximate  which 
the  wrongdoer,  from  his  position,  must  have 
contemplated  as  the  probable  consequences 
of  his  fraud  or  breach  of  contract"  Mace 
v.  Ramsey,  74  N.  O.  11. 

The  testimony  discloses  a  contrfict  for  the 
sale  of  on  engine  of  a  certain  make,  size, 
and  capacity.  It  would  seem  a  reasonable 
inference  that  the  sellers  knew  that  it  was 
to  be  used  to  run  a  sawmill  for  cutting  logs 
into  boards.  Their  guaranty  must  in  the 
light  of  these  facts,  be  construed  as  an  as- 
surance that  although  the  engine  was  tel2, 
instead  of  10x12,  as  contracted  for,  it  would 
develop  for  this  particular  use  the  same 
power  as  the  engine  contracted  for,  or  that 
they  would  make  it  do  so.  This,  of  course, 
involved  the  idea  that  the  plaintiff  was  to 
put  it  in  position  for  use,  and  use  it,  giving 
the  defendants  a  reasonable  time  and  oppor- 
tunity to  fulfill  their  contract  What  dam- 
age would  usually  result  from  a  breach  of 
this  contract?  What  would  a  man  selling 
such  machinery,  knowing  the  use  to  which 
it  was  to  be  put  the  place  to  which  it  was 
sent  etc,  have  reasonably  contemplated  as 
the  usual  result  of  a  failure  to  make  this 
develop  25  horse  power?  The  plaintiff  of- 
fered to  show  that  at  the  time  of  making 
the  contract  he  had  contracted  with  relia- 
ble parties  for  the  sale  of  the  output  of  his 
mill  at  a  stipulated  prlca  The  refusal  to 
permit  him  to  show  this  Is  the  basis  of  his 
first  exception.  It  is  well  settled  that  while 
for  breach  of  contract  the  law  seeks  to  givs 
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full  compensation  for  actual  loss  sustained, 
it  will  not  undertake  to  estimate  uncertain 
profits.  We  think  that,  in  the  absence  of 
any  knowledge  on  the  part  of  the  defendants 
that  the  plaintiff  bad  made  such  a  contract, 
damages  resulting  from  It  could  not  be  said 
to  be  within  their  contemplation.  There  la 
the  further  objection  that  the  plaintiff  did 
not  offei;  to  show  that  he  had  logs  on  hand 
sufficient  to  run  the  mill  any  given  number 
of  days,  or  for  what  time  the  contract  ex- 
tended. If  the  question  as  stated  in  the  ree- 
'  ord  had  been  answered,  the  Jury  could  not 
possibly  have  made  It  the  basis  for  assess- 
Ing  damages.  There  were  too  many  ele- 
ments of  uncertainty  Involved  to  form  the 
basis  of  any  verdict  It  may  be  that  the 
plaintiff  intended  to  show  how  these  mat- 
ters were,  but  we  must  pass  upon  the  ex- 
ception as  presented  to  us  in  the  record.  In 
Lewis  V.  Rountree,  79  N.  C.  128,  28  Am.  Rep. 
8Q9,  the  plaintiff  was  permitted  to  recover 
upon  the  basis  of  the  price  of  the  rosin  in 
New  Tork,  to  which  point  it  was  shipped, 
for  the  reason  that  it  was  purchased  for  that 
purpose,  and  the  defendant  had  notice  of  it 
In  Mace  t.  Ramsey,  supra,  the  boat  was 
hired  for  a  particular  occasion,  and  the  plain- 
tiff had  engaged  a  certain  number  of  pas- 
sengers at  an  agreed  price.  The  court  held 
that  such  loss  as  ensued  was  within  the 
contemplation  of  the  parties.  In  Mfg.  Ck>.  ▼. 
Rogers,  19  Oa.  416,  65  Am.  Dec  602,  it  was 
held  that  damages  could  not  be  recovered, 
for  failing  to  ship  machinery  for  a  cotton 
mill,  based  upon  anticipated  profits  from  the 
output  of  the  mill;  Lumpkin,  J.,  saying: 
''The  gains  were  too  remote  and  uncertain, 
depending  upon  a  variety  of  contingencies, 
the  failure  of  any  one  of  which  would  sub- 
vert the  whole  computation.**  The  slight- 
est refiection  will  show  the  number  of  contin- 
gencies attending  a  sale  of  the  output  of  a 
sawmill— the  weather,  a  breakdown  of  the 
mill,  failure  to  get  logs,  etc  Sycamore  Ck>. 
▼.  Strurme,  18  Neb.  210,  18  N.  W.  202.  His 
honor  properly  excluded  the  testimony. 

The  plaintiff  excepts  to  the  refusal  of  the 
court  to  give  certain  special  instructions: 
First  that  the  plaintiff  is  entitled  to  recover 
reasonable  rent  and  insurance  for  the  build- 
ings ^shich  were  idle  by  reason  of  the  delay 
of  the  defendants  to  furnish  an  engine  ac- 
cording to  contract  We  find  no  evidence 
upon  which  to  base  this  instruction.  The 
plaintiff  says  nothing  of  any  buildings  being 
idle  or  of  any  insurance  paid.  The  same  is 
true  in  regard  to  the  second  prayer.  There 
is  no  evidence  that  the  logs  were  damaged* 
or,  if  so,  to  what  amount  The  third  pray- 
er is  based  upon  the  principle  announced  in 
Kester  v.  Miller,  supra.  The  plaintiff  was 
entitled  to  this  instruction.  For  the  reasons 
given  in  that  case,  the  plaintiff  is  entitled 
to  such  damages  as  he  sustained  while  op- 
erating the  mill,  at  the  defendants'  request 
to  enable  them  to  make  the  engine  develop 
i5  horse  power.    The  defendants  knew  that 


the  mill  was  being  operated  at  thefr  request 
and  for  their  benefit  They  knew  that  it 
required  hands,  teams,  etc,  to  operate  the 
mill,  and  any  loss  sustained  In  doing  so  must 
have  been  within  the  contemplation  of  the 
parties.  It  U  truci  the  evidence  on  this 
question  is  very  meager;  and,  if  there  was 
no  more  than  we  find  in  the  record,  the  Jury 
would  have  found  difficulty  in  assessing  the 
plaintHTs  damages.  There  was,  however, 
some  evidence  of  the  number  of  hands  en- 
gaged about  the  mill,  the  price  paid  them, 
and  the  difference  per  day  in  the  output  of 
the  mill  as  it  was  and  should  have  been  ac- 
cording to  the  contract,  and  the  value  there- 
of. This  exception  must  be  sustained.  Mfg. 
Co.  V.  Rogers,  supra.  This  ruling  does  not 
include  hands  and  teams  employed  in  log- 
ging. It  Includes  only  those  employed  in 
running  the  mill.  The  fourth  prayer  is  dis- 
posed of  by  the  ruling  upon  the  rejection  of 
the  proposed  evidence.  The  same  ruling  ap- 
plies to  the  fifth  prayer.  The  sixth  is  in- 
cluded in  the  disposition  of  the  third  prayer. 
The  seventh  prayer  is  disposed  of  by  what 
is  said  in  regard  to  the  fourth.  There  is  no 
evidence  that  the  defendant  knew  of  the 
employment  of  teams,  etc,  fbr  logging  the 
mill.  The  eighth  prayer,  in  so  far  as  it  ap- 
plies to  the  amount  invested  in  the  milling 
outfit,  should  have  been  givea  For  any 
time  that  the  milling  machinery  was  idle, 
the  plaintiff  is  entitled  to  Interest  on  the 
amount  invested.  Boyle  v.  Reeder,  28  N. 
a  607;  Rocky  Mt  Mills  v.  Railroad,  119 
N.  0.  683,  25  S.  B.  8M,  56  Am.  St  Rep.  682. 
There  is  no  evidence  to  sustain  the  ninth 
prayer,  and  the  same  is  true  as  to  the  tenth. 
We  have  carefully  examined  the  entire 
record.  For  the  reasons  pointed  out,  there 
must  be  a  new  trial  on  the  third  issue,  as 
to  damages.  The  plaintiff  will  recover  the 
costs  in  this  court    New  trial. 


(1»  N.  C.  622) 
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(Supreme  Court  of  North  Oarollna.    May  27, 
1904.) 

TKLBOSAPHS— DBLIVSBT    OF    1B8SAGB— NOTZOS 
TO    SXNDBB— NBGLIGXNOB. 

1.  Where  a  telemph  company  failed  to  make 
any  attempt  to  deliver  a  message  because  the 
sendee  lived  beyond  free  delivery  limits,  and 
also  failed  to  notify  the  sender  of  additional 
charges  for  such  delivery,  or  of  refusal  to  deliv- 
er it  at  all,  the  company  is  liable  for  damages 
resulting  from  iti  negligence  In  failing  to  make 
the  delivery. 

2.  Where  an  action  was  dismissed  for  lade 
of  evidence,  a  new  action  could  be  brought  for 
the  same  cause  within  one  year. 

Appeal  from  Superior  Court,  Mecklenburg 
County;   McNeill,  Judge. 

Action  by  S.  L.  Hood  and  wife  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  of  nonsuit,  plaintiflis  appeal.  Re- 
versed. 
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Maxwell  &  Keerans,  for  appellants.    F.  H« 
Busbee  &  Son,  for  appellee. 

GLARK,  O.  J.  The  evidence  is  that  the 
male  plaintiff,  at  the  request  of  the  feme 
plaintiff,  his  wife,  and  for  her  use  and  bene- 
fit, delivered  to  the  telegraph  operator  in 
Charlotte  at  7  a.  m.,  April  1,  1900,  the  fol- 
lowing prepaid  message  to  be  transmitted 
to  CJoncord,  N.  C,  to  W.  M.  Petrea,  the  fa- 
ther of  the  feme  plaintiff:  "Gome  at  once. 
Baby  is  sick."  The  child  was  very  ill,  and. 
the  object  of  the  message  was  that  the 
feme  plaintiff's  father  and  mother  might 
come  to  Charlotte  to  comfort  andT  assist  her. 
The  telegraph  operator  was  told  that  the 
child  was  very  ill,  and  that  the  message 
should  be  sent  at  once,  and  he  promised  that 
it  shoald  be.  The  sendee  lived  seven  or 
eight  miles  from  Concord,  but  was  well 
known  at  that  place.  It  was  the  first  mes^ 
sage  ever  sent  by  the  plaintiffs,  and  they 
knew  nothing  about  free  delivery  limits,  and, 
this  being  the  nearest  telegraph  station  to 
the  sendee,  supposed  the  message  would  be 
delivered.  The  operator,  neither  at  Char- 
lotte nor  Concord,  made  any  objection,  nor 
informed  the  plaintiff  of  any  hesitancy  or 
difilculty  in  delivering,  and  the  plaintiffs, 
supposing  the  message  had  been  delivered, 
expected  and  looked  for  the  arrival  of  the 
plaintiff's  mother  and  father  till  midnight. 
The  child  died  4  p.  m.  that  afternoon.  If 
the  defendant  had  advised  the  senders  that 
an  additional  sum  would  be  required  be- 
fore delivery,  it  would  have  been  paid;  or, 
if  advised  promptly  that  the  defendant  would 
not  deliver  it  at  all,  the  plaintiffs  would  have 
made  other  arrangements  to  notify  Petrea 
and  wife;  and  that  Petrea  and  wife  would 
have  come  to  Charlotte  that  day  if  he  had 
received  the  message,  and  would  have  paid 
any  extra  charges  demanded  if  the  tele- 
gram had  been  delivered  to  him.  Such  is 
the  substance  of  the  evidence.  It  was  fur- 
ther in  evidence  that  it  was  the  general  cus- 
tom of  the  telegraph  company  at  Concord 
either  to  allow  its  messenger  boy  to  deliver 
messages  out  in  the  country,  and  collect  from 
sendees,  or  to  wire  back  to  the  sending  of- 
fice the  additional  charges  for  such  delivery, 
and  to  advise  the  sender  what  such  charges 
would  be.  The  evidence  is  that,  If  either 
course  had  been  pursued,  the  sender  and  the 
sendee  (as  the  case  might  be)  would  have 
paid  the  chargea  It  was  also  in  evidence 
that  the  office  in  Concord  frequently  did  de- 
liver, or  allowed  its  messenger  boys  to  deliv- 
er, messages  out  In  the  country  outside  of 
Concord  without  charges  being  prepaid,  when 
they  thought  the  sendee  would  pay  the  char- 
ges; and  when  in  doubt  about  this  the  Con- 
cord operator  always  advised  the  sending 
office  that  the  sender  should  be  notified  what 
such  charges  would  be;  that  the  Concord 
office  had  frequently  sent  such  messages  out 
In  the  country  by  N.  J.  Corl,  a  liveryman, 
and  be  had  often  collected  the  extra  charge 


without  prepayment  being  guarantied;  that; 
if  the  message  had  been  handed  to  Corl,  h* 
would  have  delivered  it  to  Petrea  without 
prepayment  being  guarantied  by  the  defend- 
ant; that  a  similar  custom  of  delivery  out- 
side of  free  delivery  limits  also  prevailed 
In  Charlotte;  that  the  plaintiffs  had  lived 
in  Charlotte  two  years  prior  to  sending  this 
message,  their  mall  being  delivered  daily  by 
the  post-office  carrier;  that  the  messenger 
boy  in  Charlotte  on  duty  that  day  knew 
where  the  plaintiffs  resided,  but  the  defend- 
ant made  no  inquiry  of  him,  nor  made  any 
effort  to  notify  the  plaintiffs  of  the  nondeliv- 
ery of  the  message,  nor  of  any  doubt  or  hesi- 
tation as  to  delivering  it  to  the  sendee;  that 
they  had  no  relatives  in  Charlotte  to  assist 
them  in  preparing  their  child  (who  was  their 
eldest  and  only  child)  for  burial,  and,  decid- 
ing to  carry  the  body  to  the  feme  plaintiff's 
father's  home  for  burial  on  the  next  morning 
(Monday)  at  7  a.  m.,  the  male  plaintiff,  at 
the  request  of  and  for  the  use  and  benefit 
of  his  wife,  the  female  plaintiff,  delivered* 
the  following  prepaid  message  directed  to 
James  Dry  at  Concord,  ^rrell  Mr.  Petrea  to 
meet  corpse  on  train  No.  36.  Have  some 
one  to  dig  grave;"  that  this  message  was 
sent  in  order  that  the  plaintiffs  might  be  met 
by  some  one  in  O>ncord  on  the  arrival  of 
said  train— either  by  Petrea  or  some  one  else 
—so  that  the  male  plaintiff  might  not  have 
to  leave  his  wife  with  the  corpse,  and  go  out 
to  procure  a  team  to  carry  them  into  the 
country;  that  when  he  prepaid  the  message 
the  husband  of  the  feme  plaintiff  told  the  op- 
erator in  Charlotte  where  Dry  resided  in 
Concord,  and  the  operator  promised  to  for- 
ward the  message  at  once;  that,  relying  on 
such  promise,  they  went  to  Concord  with 
the  child's  body  on  train  No.  86v  but  no  one 
met  them  on  arrival;  that  tiie  male  plain- 
tiff had  to  leave  his  wife  with  a  relative^ 
and  go  out  to  procure  a  conveyance;  that 
the  train  arrived  at  Concord  at  11  a.  m., 
but  the  message  was  not  delivered  to  Dry 
till  10  a.  m.  (3  hours  after  its  delivery  to 
the  defendant's  agent  in  Charlotte),  being 
too  late  for  him  to  notify  Petrea  in  time  for 
the  latter  to  have  some  one  to  meet  the 
plaintiffs  on  arrival  of  the  train,  whicdi  he 
would  have  done  if  the  message  had  been 
delivered  promptiy  to  James  Dry,  who  would 
at  once  have  sent  it  to  Petrea,  and  could 
have  done  so  in  an  hour,  and  that  it  could 
have  been  delivered  to  Dry  in  20  minutes 
after  its  receipt  at  the  Concord  office;  that 
when  Petrea  got  the  message  the  conv^srance 
was  started  off  in  a  few  minutes  to  meet 
the  plaintiffs,  but  too  late;  that  on  Monday, 
after  the  second  message  was  delivered  to 
the  defendant,  the  plaintiffs,  in  reply  to  their 
inquiry,  were  for  the  first  time  informed  that 
the  prior  message  had  not  been  delivered 
because  Petrea  lived  seven  miles  in  the 
country,  and  a  postal  card  had  been  put  in 
the  post-office  to  advise  him,  but  no  such 
card  was  ever  delivered;  that  tfie  feme  plaiii- 
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ttff  suffered  much  grief  by  the  failure  of 
her  mother  and  father  to  come  to  Charlotte 
on  Sunday's  train,  as  they  would  have  done 
ft  the  telegram  had  heen  delivered  according 
to  the  defendant's  custom,  or  if  nondelivery 
had  been  at  once  notified  to  the  plaintiffs, 
00  that  they  could  (as  they  would)  have  se- 
cured delivery  by  other  means,  and  also  by 
the  failure  to  meet  her  at  the  train  on  the 
arrival  of  the  body,  and  her  husband  under 
those  circumstances  having  to  leave  her  to 
go  out  to  procure  a  conveyance.  There  was 
no  evidence  offered  by  the  defendant 

It  was  error  to  nonsuit  the  plaintiffs  upon 
this  testimony.  It  is  clear  beyond  controver- 
sy that  the  defendant  was  guilty  of  very 
great  negligence,  and  no  one  of  the  slight- 
est sensibility  will  deny  that  the  probable 
result  would  be  and  was  needless  grief  and 
mental  suffering  in  consequence  inflicted 
thereby  upon  the  feme  plaintiff.  What  would 
be  a  just  compensation,  if  any,  is  a  matter 
which  can  be  settled  only  by  a  jury,  whose 
verdict,  if  excessive,  is  subject  to  the  power 
of  the  court  to  be  set  aside.  It  may  be 
that  the  defendant's  evidence  may  establish 
a  different  state  of  facts  materially  mitigat- 
ing the  plaintiffs'  prima  facie  case  or  defeat- 
ing it  entirely.  But  the  legal  propositions 
involved,  establishing  a  prima  fade  right  in 
the  feme  plaintiff  to  recover,  are  so  clearly 
settled  as  to  require  no  discussion.  Among 
the  cases  exactly  in  point  is  Hendricks  v. 
Tel.  Co.,  126  N.  O.  311,  35  S.  B.  643,  78  Am. 
8t  Rep.  058,  in  which  it  is  said:  ''We  think 
it  is  the  duty  of  the  company,  in  all  cases 
where  it  Is  practicable  to  do  so,  to  promptly 
Inform  the  sender  of  a  message  that  it  can- 
not be  delivered.  While  its  failure  to  do  so 
may  not  be  negligence  per  se,  it  is  clear 
evidence  of  negligence.  In  many  instances 
by  such  a  course  the  damage  could  be  great- 
ly lessened,  if  not  entirely  avoided;  a  better 
address  might  be  given;  mutual  friends 
might  be  communicated  with,  or  even  a  let- 
ter might  reach  the  addressee.  In  any 
event,  the  sender  might  be  relieved  from 
great  anxiety,  and  would  know  what  to  ex- 
pect. Moreover,  it  would  tend  to  show  dili- 
gence on  the  part  of  the  company."  This 
language  is  approved  in  Laudle  v.  Tel.  Co., 
126  N.  C.  436,  35  S.  E.  810,  78  Am.  St.  Rep. 
668;  Hlnson  v.  Tel.  Co.,  132  N.  C.  467,  43 
8.  B.  945.  "It  may  be  further  noted  that 
the  company  does  not  say  that  the  message 
will  not  be  delivered  beyond  such  limits,  but 
that  a  special  charge  will  be  made  to  cover 
the  cost  of  delivery,  which  seems  to  clearly 
imply  that  it  would  be  delivered.  No  fixed 
limit  of  distance  nor  definite  sum  is  speci- 
fied, and  it  is  difficult  to  say  how  the  sender 
can  be  presumed  to  know  either  in  the  ab- 
sence of  information  from  the  company." 
Hendricks  v.  Tel.  Co.,  supra;  Bryan  v.  Tel. 
Co.,  133  N.  O.  605,  45  S.  B.  938.  "The  failure 
of  the  telegraph  company  to  deliver  a  mes- 
sage is  not  excused,  though  it  appears  that 
the  sendee  lived  beyond  the  free  delivery 
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limits,  and  the  extra  charge  for  delivery  be- 
yond the  limits  had  not  been  paid;  it  not 
appearing  that  the  sender  knew  the  company 
had  any  free  delivery  limits,  or  that  it  de- 
manded payment  of  an  extra  charge." 
Bright  V.  Tel.  Co.,  132  N.  C.  317,  43  8.  B. 
841.  The  plaintiffs'  action  was  dismissed  for 
lack  of  sufficient  evidence  on  a  former  trial, 
and  a  new  action  was  brought.  A  new  ac- 
tion may  be  brought  in  such  cases  (Prevatt 
V.  Harrelson,  132  N.  C.  254,  43  8.  B.  800; 
Evans  v.  Alridge,  133  N.  C.  380,  45  8.  B. 
772;  Nunnally  v.  Railroad  (no  opinion)  and 
other  cases^  at  this  term),  provided  the  new 
action  is  brought,  as  here,  within  one  year. 
Meekins  v.  Railroad,  181  N.  a  %  42  8.  B. 
333. 
New  trial. 

WALKER,  J.,  did  not  sit  on  the  hearing 
of  this  case.  MONTQOMBRX  and  CONNOR, 
JX,  concur  in  result 


(186  N.  C.  540) 
8ITT0N  V.  BDWARD-BVBR80LB  LUM- 
BER CO. 

(8upreme  Court  of  North  Carolina.    May  24, 
1904.) 

WITITESSES— TBIALS— PBOOV    OF    ATTBNDAWCB— 
COSTS. 

1.  Though  a  witness  may  prove  his  attendance 
against  the  party  who  subpoenaed  him,  his  at- 
tendance can  only  be  taxed  against  the  opposing 
party,  if  unsnccessful,  when  the  witness  was 
examined  on  the  trial,  or  was  tendered  to  the 
Opposing  party  for  examination,  subject  to  the 
limitation  that  not  to  exceed  two  such  witnesses 
can  be  taxed  to  prove  a  single  fact. 

Appeal  from  8uperlor  Court,  8wain  Coun- 
ty;   B.  B.  Jones,  Judge. 

Action  by  M.  L.  8itton  against  Bdward- 
Bversole  Lumber  Company.  From  a  judg- 
ment in  favor  of  plaintifT,  defendant  up- 
peals.    Reversed. 

A.  M.  Fry,  for  appellant  Bryson  &  Black, 
for  appellee. 

CLARK,  C.  J.  A  witness  can  always 
prove  his  attendance  against  the  party  who 
subpoenas  him,  but  his  attendance  can  only 
be  taxed  against  the  opposite  party  (if  it 
loses  the  verdict)  when  he  has  been  examined 
as  a  witness  on  the  trial,  or  was  tendered 
to  such  opposite  party  on  the  trial;  and  even 
then  not  more  than  two  such  witnesses  can 
be  taxed  to  prove  any  single  fact.  Code,  § 
1370;  Cureton  v.  Garrison,  111  N.  C.  271, 
16  8.  B.  338;  8tate  v.  Massey,  104  N.  C,  at 
page  881,  10  8.  B.  608.  In  Henderson  v.  Wil- 
liams, 120  N.  C.  339,  27  8.  B.  30,  where  the 
defendant's  witnesses  were  present  when  the 
case  was  called  for  trial  on  a  nonsuit,  the 
costs  of  such  witnesses  (not  to  exceed,  of 
course,  two  to  prove  any  single  fact— Code, 
§  1370)  were  taxed  against  the  plaintiff 
because  the  defendant  "had  no  opportunity 
to  swear,  examine^  or  tender  hit  witnesses 
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by  reason  of  the  nonsuit"  It  has  always 
been  the  recognized  practice  that.  Inasmuch 
as  only  two  witnesses  of  the  successful  party 
to  prove  any  single  fact  can  be  taxed  against 
the  losing  party,  the  purport  of  the  evidence 
of  the  witnesses  so  sought  to  be  taxed  shall 
be  demonstrated  by  examination  on  the 
trial,  or  at  least  that  the  losing  party  may 
have  an  opportunity  to  ascertain  the  mate- 
riality of  the  evidence  of  such  witnesses,  and 
prevent  being  taxed  with  an  excessive  num- 
ber upon  any  single  point  tyy  such  witnesses 
being  sworn  and  tendered  to  the  opposite 
party  for  examination.  Porter  v.  Durham, 
79  N.  C.  506.  It  Is  true  that  In  liOftls  v. 
Baxter,  66  N.  O.  840,  It  Is  said  that  the  wit- 
nesses must  be  "sworn  or  tendered,"  but 
this  Is  an  Inadvertent  expression  for  "sworn 
and  examined  or  tendered";  L  e.,  witnesses 
subpoenaed  by  the  successful  party  cannot 
be  taxed  against  the  losing  party  unless 
sworn  and  examined  by  the  successful  par- 
ty, or  sworn  and  tendered  to  the  losing 
party-  to  be  examined  that  their  materiality 
may  be  shown.  Otherwise  a  successful  party 
may  oppress  the  losing  party  by  subpoenaing 
and  swearing  any  number  of  Witnesses,  and 
having  their  attendance  taxed,  while  exam- 
ining only  the  few  necessary  to  gain  the  ac- 
tion. Merely  swearing  the  witnesses  would 
be  no  assurance  of  their  materiality.  They 
must  be  examined,  or  tendered  to  the  oppo- 
site party  to  be  examined,  should  he  so 
choose;  and  If  examined  by  the  opposite 
i^rty  they  are  to  be  examined  as  the  wit- 
nesses of  the  party  summoning  such  wl^ 
nesses,  and  under  the  rules  of  cross-examina- 
tion pertaining  to  the  examination  of  an  ad- 
versarsr's  witnesses.  In  Cureton  v.  Garrison, 
supra,  the  court  held  "no  error"  upon  the  fol- 
lowing ruling  of  the  Judge  (Hoke)  below:  "If 
the  witnesses  were  not  sworn  and  examined 
or  tendered,  even  though  attending  under 
subpoena,  and  though  they  would  have  giv- 
en material  evidence,  their  fees  cannot  be 
taxed  against  the  losing  party." 

The  judgment  below  taxing  against  the 
losing  party  witnesses  of  the  other  side 
who  were  neither  examined  nor  tendered  on 
the  trial  is  reversed. 


(136  N.  C.  488) 

OOWLBS  ▼.  LOVIN. 

(Supreme  CSoort  of  North  Carolina.    May  24, 

1004.) 

BJICmNT  —  DOOUMXNTABT  EVIDENCB— IDIIT- 
TTFICATIOR  —  INSTBUCTIONS^NBCESSITT  TO 
BBQUX8T  —  APPKAL-HEZCSFTIONS— HAB1CLX88 
KBBOB. 

1.  Where  the  deposition  of  a  nonresident  sur- 
veyor who  made  certain  plats  of  the  land  In 
controversy  was  taken,  but  no  attempt  was 
made  tberaln  to  identify  or  explain  the  plats 
and  certificates,  and  they  were  not  otherwise 
proved,  the  court  properly  refused  to  permit 
them  to  be  introduced  in  evidence. 

2.Errooeoa8  admission  of  evidence  which 
was  subsequently  sxclHded  by  the  oourt  was 
barmlasB. 


3.  Where  an  exception  to  an  Instruction  did 
not  correctly  set  oat  the  same  it  could  not  be 
reviewed  on  appeal. 

4.  Mere  omission  to  charge  on  a  particular 
point  is  not  ground  for  exception  after  verdict, 
unless  the  court  was  requeirted  In  apt  time  to 
give  the  instruction. 

Appeal  from  Superior  Court,  Oraham 
County:   Hoke,  Judge. 

Action  by  Calvin  J.  Cowles  against  S.  B. 
Lovln.  From  a  Judgment  in  favor  of  de- 
fendant plaintlif  appeals.    Affirmed. 

Dillard  &  Bell  and  T.  A.  Morphew*  for 
appellant    B.  B.  Norvell,  for 'appellee. 

WALKEB,  J.  This  action  was  brought  to 
recover  possession  of  several  tracts  of  land 
described  in  the  complaint  The  plaintiff, 
in  support  of  his  title  and  right  to  posses- 
sion. Introduced  in  evidence  certain  grants 
and  mesne  conveyances  connecting  his  title 
with  those  granta  There  was  evidence 
tending  to  show  that  the  grants  and  deeds 
covered  the  locus  in  quo.  The  defendant 
resisted  the  plaintiff's  recovery  upon  the 
grounds  (1)  that  it  had  not  been  sufficiently 
shown  that  his  paper  title  embraced  the  land 
in  dispute,  and  (2)  that  the  defendant  and 
those  under  whom  he  claimed  had  been  in 
adverse  possession  of  the  land  for  seven 
years  under  color  of  title.  The  court  held 
that  there  was  no  evidence  to  sustain  tHe 
defendant's  second  ground  of  defense,  and, 
that  being  eliminated,  the  case  turned  en- 
tirely upon  the  question  whether  the  plain- 
tiff had  sufficiently  located  the  grants  un- 
der which  he  claimed  the  land.  The  court 
charged  the  Jury  fully  on  the  question  of 
boundary,  and  left  it  to  them  upon  the  evi- 
dence to  say  whether  the  descriptions  in  the 
grants  Introduced  by  the  plaintiff  Included 
the  disputed  land.  The  Jury,  in  answer  to 
the  issue  submitted  to  them,  found  that 
they  did  not  and.  Judgment  for  the  defend- 
ant having  been  entered  on  the  verdict  the 
plaintiff  excepted  and  appealed. 

In  order  to  locate  the  grants,  the  plaintiff 
offered  in  evidence  certificates  of  survey 
made  by  H.  P.  Hyde,  to  which  certain  plats 
were  annexed.  The  certificates  were  in  the 
handwriting  of  Hyde,  who  was  county  sor- 
veyor  when  they  were  made.  Hyde  was  liv- 
ing in  the  state  of  Texas  at  the  time  of  the 
trial.  The  defendant  objected  to  this  evi- 
dence, and  it  was  excluded.  This  is  the  sub- 
ject of  the  plaintiff's  first  exception.  The 
deposition  of  Hyde,  who  had  made  a  sur- 
vey under  order  of  the  court  in  this  case, 
was  taken  and  read  at  the  trial,  but  no 
reference  was  made  therein  to  the  plats 
and  certificates.  The  latter  show  the  loca- 
tion of  the  tracts  of  land  as  claimed  by  the 
plaintiff.  It  was  not  shown,  or  at  least  it 
does  not  appear  In  the  case,  at  what  time, 
or  under  what  circumstances,  or  for  what 
purpose  the  plats  and  certificates  were  made 
by  Hyde.  He  was  examined  as  a  wit- 
ness before  a  commissioner,  and  his  deiK>si« 
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non  was  a  part  of  the  evidence.  It  does  not 
appear  therefrom  that  he  was  asked  any 
questions  In  regard  to  the  plats  and  certifi- 
cates, or  that  any  attempt  was  made  to 
identify  or  explain  them,  so  as  to  make  them 
admissihle  under  any  known  rule  of  eyi- 
dence.  They  are  nothing  more  than  the 
written  declarations  of  a  third  person  who 
is  living  as  to  the  boundaries  of  the  land. 
After  a  most  careful  consideration  of  the 
argument  and  authorities  cited  by  the  plain- 
tiff in  support  of  their  competency,  we  do 
not  see  upon  what  principle  they  are  admis* 
sible.  The  ruling  of  the  court  by  which  they 
were  excluded  was  correct  BurweU  y. 
Sneed,  104  N.  C.  118,  10  S.  E.  152;  Dobson 
y.  Whisenhant,  101  N.  0.  645,  8  S.  B.  126; 
Bay  y.  Castle,  79  N.  0.  580;  Perkins  y. 
Brinkley,  133  N.  0.  848»  45  S.  B.  652.  This 
was  the  principal  exception  of  the  plaintiff, 
as  we  take  it 

The  second  and  third  exceptions  are  man- 
ifestly untenable.  The  will  of  Hooper  and 
the  deed  of  Carver,  sheriff,  to  Cooper,  were 
introduced  by  the  defendant,  and  as  they 
were  excluded  by  the  subsequent  ruling  of 
the  court  from  the  case,  the  error,  if  there 
was  any,  in  admitting  them  originally,  was 
cured,  or  at  least  was  harmless. 

It  is  stated  in  the  "case"  that  the  instruc- 
tton  of  the  court  as  to  the  rule  admitting 
hearsay  evidence  of  boundary  is  not  cor- 
rectly set  out  in  the  plaintiff*s  fourth  ex- 
ception. This  statement  is  sufficient  to  dis- 
pose of  the  exception,  but  we  have  examined 
the  charge  of  the  court,  to  which  we  sup- 
pose the  fourth  and  fifth  exceptions  were 
taken,  and  find  no  error  therein.  We  think 
the  court  distinguished  properly  between 
reputation  and  hearsay  evidence  in  respect 
to  the  location  of  boundaries.  Dobson  v. 
Finley,  58  N.  C.  495;  Shaffer  v,  Gaynor, 
117  N.  C.  15^  23  S.  E.  154;  Westfelt  v. 
Adams^  131  N.  C.  379,  42  &  B.  823.  If  there 
were  any  error  in  the  charge  relating  to 
reputation  and  hearsay,  as  proof  of  bound- 
ary, we  do  not  see  how  the  plaintiff  could 
be  prejudiced  by  it  *No  phase  of  the  case  is 
presented  in  the  record,  as  it  appears  to  us, 
to  which  the  exception,  if  otherwise  prop- 
erly taken,  could  b^e  pertinent 

Tlie  remaining  exceptions  are  based  upon 
the  alleged  failure,  not  the  refusal,  of  the 
court  to  give  certain  specified  instructions. 
The  rule,  without  any  exception  applicable 
to  this  case,  is  that  a  mere  omission  to 
charge  upon  a  particular  point  is  not  ground 
of  exception  after  verdict  unless  the  court 
was  requested  in  apt  time  to  give  the  in- 
struction. McKinnon  v.  Morrison,  104  N. 
a  354,  10  S.  B.  513;  Bussell  v.  RaUroad,  118 
N.  C.  1098,  24  S.  B.  512;  Howard  v.  Turner, 
125  N.  C.  107,  84  S.  B.  229;  Clark's  Code 
(3d  Bd.)  pp.  535,  536. 

The  issues  were  sufficient  to  support  the 
Judgment  and  they  afforded  the  plaintiff 
ample  opportunity  to  present  any  phase  of 
the  case  arising  upon  the  evidence.    This 


is  all  that  is  required  in  submitting  issues 
to  the  Jury.    We  have  not  been  able  to  dis- 
cover any  error  in  the  rulings  of  the  court 
No  error. 


035  N.  C.  642) 

JOHNSON  et  al.  v.  DUVALL  et  sL 

(Supreme  Court  of  North  Carolina.    May  27, 
1904.) 

DEEDS  —  OOKHISSIONKB  —  CEBTinCATB  OF  AO- 
KI70WLEDOMENT  —  SEAL  —  NECESSITY— TIM - 
BEB  LANDS— SUITfl  TO  TBT  TITLE— ALLOWANCE 
OV  PABTT  TO  OUT  TIMBEB—OBDEB— FINDINGS. 

1.  A  commissioner  of  deeds  for  North  Caro- 
lina, residing  in  another  state.  Is  not  required 
to  affix  his  seal  to  the  certificate  acknowledging 
the  execution  of  a  deed  conveying  land  in  North 
Carolina. 

2.  In  making  an  order  authorized  by  Laws 
1901,  p.  900»  c  666,  providing  that  if  hi  actions 
to  try  title  to  timber  lands  the  court  on  find- 
ing that  the  claim  of  one  party  is  not  made  In 
good  faith,  and  is  not  based  on  a  prima  facie  ti- 
tle, and  that  the  claim  of  the  other  party  is 
made  in  good  faith,  and  is  supported  by  a  prima 
fade  title,  may  allow  the  latter  to  cut  umber 
on  the  lands  in  controversy  pending  the  trial, 
the  court  must  find  as  a  fact,  and  Incorporate 
the  finding  in  the  order,  that  the  claim  of  the 
party  against  whom  it  is  made  is  not  made  in 
good  fafth,  and  that  the  contention  of  the  party 
allowed  to  cut  the  timber  is  made  in  good  faith, 
and  based  on  a  prima  facie  title. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  Eunice  8.  Johnson  and  others 
against  Morgan  Duvall  and  others.  From 
an  order  permitting  defendant  J.  B.  Thomai^ 
to  cut  and  remove  timber  from  the  land  in 
controversy  pending  the  trial,  plaintiffs  ap- 
peal.   Reversed* 

The  record  in  this  case  presents  an  appeal 
from,  an  order  made  by  his  honor  Judge 
Jones,  permitting  the  defendant  J.  B.  Thom- 
as to  cut  and  remove  timber  from  the  lands. 
in  controversy  pending  the  trial  of  the  cause 
upon  its  merits.  The  facts  found  by  his 
honor  are  that  the  title  to  the  locus  in  quo 
was  conceded  to  have  been  in  W.  EL  Wilson, 
under  whom  all  parties  claim  title.  On  Feb- 
ruary 1,  1869,  said  Wilson  executed  a  deed 
containing  operative  words  sufficient  to  pass 
the  title  to  Alice  A.  Farrer.  The  original 
deed  was  not  in  evidence.  A  certlHed  copy 
of  the  deed,  together  with  the  certificate  of 
probate  and  order  of  registration,  was  used 
in  the  hearing  before  the  court  upon  the  mo- 
tion for  the  inJunctioiL  It  appears  that  the 
acknowledgment  of  the  execution  by  ths 
maker  was  before  a  commissioner  of  deeds 
for  this  state  residing  in  the  city  of  Washing- 
ton, D.  C.  His  certificate  concludes  with 
the  words,  "Given  under  my  hand  and  seal,'* 
etc.  There  is  nothing  on  the  certified  copy 
showing  that  an  official  seal  was  affixed  to 
the  certificate.  A  certificate  is  attached,  en- 
titled "Court  of  Pleas  &  Quarter  Sess.  March 
Term,  A.  D.  1859."  "Oh  motion  it  was  or- 
dered by  the  court  that  the  foregoing  deed 
for  land  in  Jackson  county,  Nwth  Carolina, 
from  W.  H.  Wilson  and  Martha  B.  WUsua 
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of  Prince  George  County,  State  of  Maryland 
to  A.  A.  Farrer  of  Montgomery  County,  State 
aforesaid,  be  recorded  and  registered  In 
Jackson  County,  with  privy  examination 
thereto  as  appears  from  the  certificate  of 
Chas.  Walter,  commissioner  of  deeds  for  the 
State  of  North  Carolina,  residing  in  Wash- 
ington City.  Certified  the  8th  day  of  April. 
A.  D.  1859.  A.  M.  Bnloe,  Clerk.  Witness: 
Wm.  R.  Buchanan,  R.  J.  C."  The  land  was 
devised  by  A.  A.  Parrer  to  George  and 
James  Frame,  the  last-named  devising  his 
Interest  to  said  George  Frame,  who,  on 
March  10,  1904,  conveyed  such  title  as  he 
had  to  J.  B.  Thomas,  who,  at  March  term, 
1904,  was  made  a  party  defendant  by  the 
court.  The  said  W.  H.  Wilson,  on  August 
16,  1884,  executed  a  deed  for  said  land  to 
his  wife,  Martha  R.  Wilson,  who  by  her  last 
will  and  testament  conferred  upon  her  ex- 
ecutor power  to  sell  the  same.  Pursuant  to 
such  power  the  said  executor  on  February 
24,  1893,  conveyed  the  said  land  to  the  an- 
cestors of  the  plaintiffs.  There  was  evidence 
before  his  honor  in  regard  to  the  payment  of 
taxes.  There  was  no  evidence  of  any  pos- 
session by  either  of  the  parties,  the  locus  in 
quo  being  wild  mountain  land,  chiefly  valu- 
able for  timber.  The  plaintiffs  allege  that 
the  defendants  Duvall  and  Mendenhall  were 
cutting  timber  on  the  land,  and  prayed  an 
injunction  pending  the  litigation.  A  re- 
straining order  was  made  by  his  honor  Judge 
Ferguson  enjoining  the  defendants  Duvall 
and  Mendenhall  from  cutting  the  timber  un- 
til the  final  hearing.  At  the  same  time  an 
order  was  made  continuing  the  motion  for  a 
receiver  to  be  heard  before  his  honor  Judge 
Jones.  The  said  J.  B.  Thomas  filed  an  affi- 
davit in  the  cause,  setting  out  his  title,  and 
alleging  that  he  was  operating  a  sawmill, 
with  a  large  crew  of  hands,  near  the  lands; 
that  he  was  about  through  with  the  timber, 
and  desired  to  move  his  mill  and  outfits  on 
the  land  covered  by  the  grants  which  are  in 
controversy  in  this  action,  and  upon  such 
affidavit  moved  that  he  be  permitted  to  cut 
and  remove  the  logs.  His  honor  granted  the 
motion,  and  the  plaintiffs  appealed. 

Geo.  H.  Smathers  and  Shepherd  &  Shep- 
erd,  for  appellants.  A.  M.  Fry,  tar  appel- 
lees. 

CONNOR,  J.  It  will  be  observed  that  this 
action  was  originally  brought  against  Men- 
denhall and  Duvall,  and  they  were  enjoined 
from  cutting  the  timber  from  plaintiff's  land. 
Thereafter  Thomas,  who  had  been  made  par- 
ty defendant,  filed  an  affidavit,  which  was 
heard  before  Judge  Jones,  as  the  basis  for  a 
motion  to  be  permitted  to  cut  and  remove 
the  timber  during  the  pending  of  the  action. 
His  hon(»  granted  the  order,  basing  his  ac- 
tion upon  his  opinion  that  the  title  to  the 
land  passed  by  the  deed  executed  by  William 
H.  Wilson  to  Alice  A.  Farrer  bearing  date 
August  1, 1859,  which  title  vested  in  Thomas. 


The  deed  from  Frame  to  Thomas  contains 
certain  provisions  and  stipulations  which 
were  argued  by  counsel,  constituting  an 
agreement  for  maintenance  of  a  lawsuit^ 
thereby  vitiating  the  deed.  The  discussion 
in  this  court  was  largely  directed  to  the 
validity  of  the  probate  of  the  deed  from  Wil- 
son to  Farrer;  the  plaintiffs  contending  that 
it  was  invalid,  for  that  no  seal  was  attached 
to  the  certificate  of  the  commissioner  of 
deeds,  and,  further,  that  the  order  of  regis- 
tration was  defective  in  that  there  was  no 
adjudication  that  the  deed  had  been  properly 
proved  before  the  commissioner  of  deeds. 
The  power  of  the  commissioner  to  take  ac- 
knowledgment or  proof  of  the  execution  of 
deeds  executed  in  other  states  conveying  land 
situate  in  this  state  is  found  in  chapter  37, 
§  5,  of  the  Revised  Code.  It  does  not  appear 
from  an  examination  of  that  section  that  the 
commissioner  is  required  to  afSx  any  seal 
to  his  certificate,  the  language  being:  '*And 
duly  certified  by  him,  such  deed,  power  of 
attorney,  bill  of  sale  or  other  instrument,  be- 
ing exhibited  in  the  court  of  pleas  and  quar- 
ter sessions  of  the  county  where  the  property 
is  situate,  or  to  one  of  the  Judges  of  the  Su- 
preme Court  or  of  the  superior  courts  of  this 
state,  shall  be  ordered  to  be  registered  with 
the  certificates  thereto  annexed.*'  It  is  cer- 
tainly usual,  for  commissioners  of  deeds  or 
affidavits  to  affix  their  official  seal  to  cer- 
tificates made  by  them.  We  have  carefully 
examined  the  several  statutes  bearing  upon 
the  subject  and  cited  in  the  briefs,  and  find 
no  statute  requiring  a  seal  to  be  afiBbced  to 
such  certificate. 

It  is  further  contended  that  the  certificate 
of  the  clerk  does  not  show  afilrmatively  that 
the  court  adjudged  the  certificate  of  the  com- 
missioner to  be  in  due  form,  or  that  the 
proof  or  acknowledgment  was  properly  tak- 
en. It  will  be  observed  that  the  deed  was 
exhibited  in  open  court,  and  it  may  be  upon 
the  trial  that  it  will  appear  from  the  min- 
utes of  the  court  that  the  proper  adjudica- 
tion was  made.  It  would  seem  that  the  law 
would  raise  a  presumption  to  that  effect 
We  prefer  deferring  a  decision  €t  this  ques- 
tion until  the  cause  shall  be  brought  to  trial, 
and  the  evidence,  together  with  the  minutes 
of  the  court  of  pleas  and  quarts*  sessions, 
introduced.  There  is,  however,  a  view  of 
the  case,  not  presented  by  the  briefs,  which 
we  think  it  proper  to  decide,  as  it  affects  a 
matter  of  interest  to  the  public  The  order 
is  evidently  based  upon  the  power  conferred 
upon  the  court  by  chapter  666^  p.  900,  of  the 
Laws  of  1901,  the  first  section  of  which  pro- 
vides: 'That  in  all  actions  to  try  title  to 
timber  lands  and  in  all  actions  for  trespass 
thereon  for  cutting  timber  trees,  whenever 
the  court  shall  find  as  a  fact  that  there  is  a 
bona  fide  contention  on  both  sides  based  up- 
on evidence  constituting  a  prima  facie  title, 
no  order  shall  be  made  pending  such  action, 
permitting  either  party  to  cut  said  timber 
trees,  except  by  consent,  until  the  title  to 
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said  land  hx  timber  trees  shall  be  finally  de- 
termined In  such  action.  That  whenever  In 
any  snch  action*  the  Judge  shall  find  as  a 
fact  that  tLo  contention  of  ei^ther  party  there- 
to is  not  In  good  faith  and  Is  not  based  upon 
evidence  constituting  a  prima  fade  title, 
then  upon  motion  of  the  other  party  thereto 
who  may  satisfy  the  court  of  the  bona  fides 
of  his  contention  and  who  may  produce  evi- 
dence showing  a  prima  fade  title,  the  court 
may  allow  such  party  to  cut  the  said  timber 
trees  by  giving  bond,"  etc.  We  think  that, 
before  an  order  vitally  affecting  the  rights  of 
either  party  shall  be  made,  such  as  the  per- 
mission to  cut  the  timber,  the  court  shall 
find  as  a  fact,  and  incorporate  such  finding 
in  the  order,  that  the  contention  of  the  party 
against  whose  claim  the  order  is  made  Is 
not  In  good  faith,  and  that  the  contention  of 
the  party  In  favor  of  whom  the  order  Is  made 
is  In  good  faith,  and  based  'upon  a  prima 
fade  title.  The  order  in  this  cause  finds  nei- 
ther of  these  facts,  and  for  that  reason,  we 
think,  Is  erroneous. 

Serious  questions  being  presented  fOT  de- 
.  termination  on  the  hearing  of  this  cause,  we 
think  that,  in  the  absence  of  any  finding  that 
the  plaintiffs'  contention  was  not  made  in 
good  faith,  and  that  the  defendants'  conten- 
tion was  bona  fide,  and  based  upon  a  prima 
facie  title,  the  property  should  have  been 
left  in  statu  quo  until  the  final  hearing. 
Without  passing  upon  the  other  questions  ar- 
gued before  us,  the  order  of  his  honor  is  re- 
versed. 
Beverse4. 
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BECK  V.  MERONEY  et  al. 

(Supreme  Court  of  North  Carolina.    May  24, 
1904.) 

TAXATION  —  BEDEMFTION—P  ATMSNT—KEDrUM— 

AMOUNT     DUK~C01CPUTATI0N— SBB0B8— AG* 

TIONS— LIMITATIONS— PUSAOINQ. 

1.  In  an  action  to  set  aside  a  tax  deed  as  a 
doud  on  title,  it  was  not  necessary  that  the 
complaint  should  allege  that  all  the  taxes  on 
the  land  had  been  paid,  but  was  suffident  that 
plaintiff  proved  that  he  had  title  to  the  prop- 
erty at  the  time  it  was  sold  for  taxes,  and  that 
all  the  taxes  had  been  paid. 

2.  Where  the  taxes  for  which  land  In  contro- 
versy was  sold,  together  with  the  costs  and  in- 
terest, had  been  paid  by  the  tax  debtor  within 
a  year  after  the  sale  allotted  for  redemption, 
the  tax  deed,  which  was  valid  on  its  face,  con- 
stituted a  doud  on  the  debtor's  title. 

8.  Where  land  is  sold  for  taxes,  the  purchas- 
er, during  the  time  allowed  for  redemption,  has 
a  statutory  lien  on  the  land  for  taxes,  costs, 
and  interest,  which  is  discharged  by  payment  of 
the  taxes  and  charges  withm  the  redemption 
period. 

4.  Where  a  sheriff,  as  ex  officio  tax  collector, 
erroneously  computed  the  amount  necessary  to 
rpdeem  land  from  tax  sale,  and  the  tax  debtor 
paid  the  amount  demanded  by  the  sheriff,  such 
payment  constituted  a  redemption,  the  debtor  be- 
ing entitled  to  rely  on  the  statement  of  the 
state's  officer  as  to  the  amount  due. 

5.  Where  a  sheriff  received  a  check  in  pay- 
ment of  taxes  for  which  land  had  been  sold,  but 
the   sheriff   oollected   the   check   and   tender^ 


money  to  the  purdiaser  of  the  tax  title  in  pay- 
ment of  the  amount  due  by  the  redemptioner, 
which  the  purchaser  refused  to  receive,  the  fact 
that  the  sheriff  received  the  check  instead  of 
money  did  not  deprive  the  payment  of  its  effect 
as  constituting  a  redemption. 

6.  An  action  to  set  aside  a  tax  deed  as  a 
doud  on  title,  as  authorized  by  Act  1893,  p. 
87,  c.  6,  is  not  an  action  to  recover  real  estate 
sold  for  nonpayment  of  taxes  within  the  three- 
year  statute  of  limitations  provided  for  such  ac- 
tions. 

Appeal  from  Superior  Court,  Cherokee 
County;  Hoke,  Judge. 

Action  by  Louis  H.  Beck,  as  trustee,  etc, 
against  B.  B.  Meroney  and  others.  From  a 
Judgment  in  favor  of  -plaintiff,  defendants 
appeal.    Afiirmed. 

Dlllard  &  Bell,  F.  P.  Axley,  and  R.  L. 
Cooper,  for  appellants.  E.  B.  Norvell  and 
Ben  Posey,  for  appellee. 

MONTGOMERY,  J.  The  defendants.  In 
1898,  bought  the  mineral  Interests  In  the 
land  described  in  the  complaint  at  a  sheriff's 
sale  for  taxes,  and  more  than  a  year  there^ 
after  received. the  deed  from  the  tax  collector 
to  the  property.  In  the  meantime,  and  with- 
in six  months  after  the  sale  for  taxes,  the 
plaintiff  paid  through  his  agent,  Southerland, 
to  the  sheriff  of  the  county,  the  amount  esti- 
mated to  be  due  by  the  sheriff  for  taxes, 
costs,  and  interest  The  defendants  In  the 
court  below  moved  ore  tenus  to  dismiss  the 
complaint  because  It  was  not  alleged  therein 
that  all  the  taxes  due  on  the  land  had  boon 
paid,  and  that  it  was  alleged  In  the  com- 
plaint that  the  defendants'  deed  was  abso- 
lutely void,  and  tended  to  cast  a  cloud  upon 
the  plaintiff's  title.  The  motion  was  properly 
denied.  We  think  It  was  not  necessary  that 
It  should  have  been  alleged  in  the  complaint 
that  the  taxes  had  been  paid  on  the  land. 
The  revenue  act,  under  which  the  land  was 
sold,  did  not  require  that  In  Moore  v.  Byrd, 
118  N.  C.  688,  23  S.  B.  968,  It  will  be  seen  that 
the  court  construed  the  statute  to  mean  that 
the  tax  debtor  must  show  by  the  evidence 
that  he  had  title  to  the  property  at  the  time 
of  the  sale,  and  that  all  taxes  had  been  paid 
upon  the  property;  and  the  plaintiff  intro- 
duced such  evidence.  The  complaint  not  only 
contained  the  allegation  that  the  tax  deed 
held  by  the  defendants  was  absolutely  void 
(and  so  it  was  if  the  land  had  been  redeemed 
by  the  tax  debtor),  but  It  also  contained  the 
allegation  that  the  deed  on  its  face  was  ap- 
parently regular  and  valid.  If  the  taxes 
therefore,  and  the  costs  and  interest,  bad 
been  paid  by  the  plaintiff  tax  debtor  within 
the  year  allowed  for  redemption,  then  the 
deed,  being  valid  on  its  face,  constituted  a 
cloud  on  the  plaintiff's  title.  When  land  is 
sold  for  taxes  in  this  state,  the  purchaser 
during  the  time  allowed  for  redemption  haH 
a  statutory  Hen  upon  the  land  for  the  tax- 
es, costs,  and  interest;  but  when  the  taxes 
and  charges  are  paid  within  the  year  al- 
lowed for  redemption  the  lien  is  discharged 
by  the  payment    The  agent  of  the  plaintiff 
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approached  the  defendants  for  the  purpoae 
of  redeeming  the  land,  and  upon  their  re- 
fusal to  receive  payment  he  paid  the  amount 
to  the  sherifT  of  the  county,  who  himself 
made  out  the  amount  estimated  to  be  due. 
Because  the  sheriff  made  a  mistake  in  the 
calculation  of  about  50  cents,  the  defendants 
insist  that  redemption  did  not  follow  the 
payment  of  the  amount  due  by  the  sheriff's 
calculation.  There  can  be  nothing  in  that 
contention  In  reason,  justice,  or  law.  A 
taxpayer  in  this  state  has  the  right  to  rely, 
in  redeeming  bis  land  from  sale  for  taxes, 
upon  the  statement  of  the  tax  collector,  the 
officer  of  .the  state  for  the  collection  of  its 
revenue. 

The  defendants  contend  further  that,  be- 
cause the  revenue  law  required  that  the  sher- 
iff should  collect  taxes  in  money,  therefore, 
because  he  received  a  check  on  a  bank  from 
the  tax  debtor's  agent,  there  was  no  redemp* 
tiou.  But  it  appears  in  the  evidence  that  the 
sheriff  collected  and  used,  as  sheriff,  the 
check,  and  tendered  to  the  defendants  not 
the  check,  but  money,  in  payment  of  the 
amount  due  by  the  tax  debtor,  and  that  they 
refused  to  receive  it.  ' 

The  defendants  pleaded  the  three-years 
statute  of  limitations  as  a  defense  to  the 
action.  The  revenue  law  in  force  at  the  time 
the  land  was  sold  for  taxes  provided  that  *'no 
action  for  the  recovery  of  real  property  sold 
for  nonpayment  of  taxes  shall  lie  unless  the 
same  be.  brought  within  three  years  after  the 
sherifTs  deed  is  made  as  above  provided."  It 
is  true  that  more  than  three  years  had  elapsed 
between  the  execution  of  the  sheriff's  deed 
and  the  time  of  the  commencement  of  this 
action,  but  this  is  not  an  action  for  the  re- 
covery of  the  land.  It  is  simply  an  action  to 
remove  a  cloud  from  the  );>laintiff'B  title  un- 
der Act  1898,  p.  37,  c  e. 

No  error. 


(13B  N.  C.  498) 

CARTER  V.  SOUTHERN  RT.  00. 

(Supreme  Court  of  North  Carolina.    May  24, 
1904.) 

BAILBOAD&— PEBSONS     ON     TBACKS— CONTBIBU- 
TOBT  NEOLIOENCB— LAST  CLBAB  OHANCB. 

1.  One  walking  or  sitting  or  lying  down  on  a 
railroad  track  is  guilty  of  contributory  negli- 
gence. 

2.  Where  plalntilf  s  intestate  was  down  upon 
defendant's  track  in  such  a  position  that  he 
could  have  been  seen  by  the  engineer,  if  the 
latter  had  been  looking,  at  a  distance  of  150 
yards,  and  in  time  to  nave  stopped  the  train 
and  prevented  the  injury,  plaintiff  may  recover 
under  the  doctrine  of  last  clear  chance. 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  W.  W.  Carter,  as  administrator, 
etc.,  against  the  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

L.  C.  Caldwell,  for  appellant  Armileld  ft 
Turner  and  J.  F.  Gamble^  for  appellee. 


MONTGOMERY,  J.  All  of  the  •exceptions 
of  the  defendant  may  be  considered  under 
the  one  to  the  refusal  of  the  court  below  to 
dismiss  the  action  on  the  motion  of  the  de- 
fendant to  have  the  plaintiff  nonsuited  be- 
cause there  was  no  evidence  tending  to 
show  negligence  on  the  part  of  the  defend- 
ant in  the  killing  of  the  plaintiff's  intestate. 
There  was  evidence  going  to  show  that  the 
intestate  was  found  dead  lying  right  along 
the  side  of  the  railroad  track;  that  blood 
and  flesh  and  human  hair  were  seen  on  the 
track  between  the  rails  a  few  steps  from  the 
intestate's  body;  that  one  arm  and  one  foot 
were  cot  off,  the  forehead  mashed,  and  the 
scalp  torn  off,  and  that  the  clothing  around 
the  middle  of  the  body  was  stripped  off;  and, 
besides,  that  the  intestate  was  intoxicated. 
The  engineer  in  charge  of  the  engine  at  the 
time  the  intestate  was  killed  testified  that 
he  was  sitting  straight  up  in  the  cab,  look- 
ing ahead  through  the  front  window,  and 
that  the  first  thing  he  observed  was  "a  balk 
of  something  rolling  into  the  ditch  beside 
the  track."  We  are  of  the  opinion  that  the 
evidence  which  we  have  recited  tended  to. 
show  that  the  intestate  was  killed  while  be 
was  down  and  helpless  upon  the  track.  The 
evidence  of  the.  severed  arm  and  leg  weot 
to  show  that  he  was  run  over  by  the  engine, 
and  the  engineer's  testimony  corrob(»ated 
that  view,  for,  as  he  said,  he  was  looking 
straight  aheadi,  and  did  not  see  the  man 
standing  or  walking  upon  the  track.  Qt 
course,  the  intestate  was  guilty  of  contribu- 
tory negligence,  whether  he  was  walking  or 
sitting  or  lying  down  on  the  railroad  track 
when  he  was  killed.  Upton  v.  Railroad,  128 
N.  C.  173,  38  S.  B.  73a  This  court  there 
said:  **The  intestate  having  been  negligent, 
before  a  recovery  can  be.  liad  against  the  de- 
fendant on  the  ground  of  its  negligence  In 
not  availing  Itself  of  the  'last  clear  chance,* 
it  must  be  shown  by  tlie  plaintiff  by  pn^^er 
evidence  not  simply  that  the  intestate  was 
on  the  track  in  the  way  of  the  engine,  but 
that  he  was  there  apparentiy  asleep,  or  In 
other  helpless  condition,  and  that  the  en- 
gineer had  discovered  his  condition,  or,  by 
keeping  a  reasonable  ivatchout,  could  have 
discovered  it  in  time  to  have  prevented  the 
injury,  and  that  after  he  had  discovered  it, 
or  could  by  proper  watchfulness  have  had 
reasonable  grounds  that  such  was  the  condi- 
tion of  the  intestate,  he  failed  to  use  all 
available  means  to  prevent  the  injury.*'  As 
we  have  said,  the  evidence  tended  to  show 
that  the  intestate  was  down  upon  the  track; 
and  there  was  further  evidence  for  the  plain- 
tiff going  to  show  that  the  intestate  could 
have  been  seen  by  the  engineer,  if  he  had 
been  looking,  a  distance  of  150  yards,  and 
in  time  to  have  stopped  the  train  and  pre- 
vented the  injury.  There  was  a  good  deal 
of  evidence  to  the  contrary,  but  all  of  it  had 
to  be  submitted  to  the  Jury.  In  Upton's 
Case,  supra,  the  appearance  of  the  body  did 
not  indicate  that  the  intestate  had  been  ran 
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over  by  the  train,  but,  on  the  contrary,  that 
he  was  in  a  sitting  position  on  the  end  of  a 
cross-tie,  with  his  face  from  the  track. 

There  was  no  error  in  tlie  coarse  of  the 
trial,  and  the  Judgment  must  be  alfirmed. 

(136  N.  a  sn) 
JONES  ▼.  DURHAM  WATER  OO.  et  aL 
(Sopreme  Gonrt  of  North  Carolina.    Biay  24, 
1904.) 

MURICIFAI.  COBPOKATIORS— nBB  PROTECTION— 
CONTRACTS— ACnON&—PABTIE8. 

1.  Where  a  water  company  contracts  to  sup- 
ply a  town  and  its  inhabitants  with  water  for 
extinguishihg  fires,  a  property  owner  may  main- 
tain an  action  against  the  company  in  bis  own 
name  for  a  loss  sustained  by  failure  to  sup- 
ply water  for  extinguishing  a  fire. 

2.  Under  a  contract  with  a  water  company  to 
supply  water  for  extinguishing  fires,  requiring 
that  It  shall  provide  pressure  on  four  minutes' 
notice  to  throw  ten  streams  a  certain  height,  a 
proper^  owner,  suing  for  damages  for  failure 
to  zumish  water  for  the  extinguishment  of  a 
fire,  need  not  show  that  notice  was  given  the 
company,  as  such  provision  was  for  an  extraor- 
dinary pressure  to^show  the  capacity  of  the 
plant. 

Ai»peal  from  Superior  Court,  Durham  Conn* 
ty;  C.  M.  Cooke,  Judge. 

Action  by  R.  M.  Jones  against  the  Durham 
Water  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintiif  appeals.  Re- 
versed. 

Boone  &  Reade  and  Manning  &  Foushee, 
for  appellant  Winston  &  Bryant  and  Fnller 
&  Fuller,  for  appellees. 

CLARK,  a  J.  The  defendant  contracted 
with  the  town  of  Durham  to  put  in  a  water 
plant  (section  2)  "to  abundantly  supply  said 
town  of  Durham  and  its  inliabitants  with 
pure  and  wholesome  water  fit  for  all  do- 
mestic purposes;"  (section  8)  '*and  will  fur- 
nish at  said  hydrants  at  all  points  all  wa* 
ter  necessary  for  all  fire  extinguishing  and 
other  public  purposes;"  (section  5)  "an  ade- 
quate supply  of  water  for  the  sprinkling 
with  carts  of  all  paved  streets  •  «  *  and 
for  the  extinguishment  of  fires;"  (section  6) 
"that  if  at  any  time  it  shall  fail  to  furnish 
an  adequate  supply  for  all  fire  and  other 
public  purposes  as  herein  stipulated,"  etc 
There  was  evidence  tending  to  show  that 
the  house  of  plaintiff  in  said  town  was  burn- 
ed down  because  of  an  almost  total  lack  of 
pressure;  that  the  stream  of  water  did  not 
reach  more  than  half  way  to  the  eaves  of 
the  house,  20  feet  being  the  greatest  height 
to  whldi  the  water  was  thrown.  Tliere  can 
be  no  real  contention  that  the  plaintiff,  a 
citizen  and  taxpayer,  and  one  of  the  bene- 
ficiaries in  the  purview  of  this  contract  can- 
not prosecute  this  action.  He  is  the  real  par- 
ty in  Interest.  He  is  taxed  with  payment 
of  his  pro  rata  of  the  annual  rental.  The 
town  cannot  maintain  this  action  for  the  loss 
sustained  by  him  by  reason  of  the  defend- 
ant's failure  to  perform  the  provisions  of  the 
contract  above  recited*    For  this  injury  tb« 


plaintiff  alone  can  sue.  This  point  was  dis- 
cussed and  settied  in  Oorrell  v.  Water  Co., 
124  N.  C.  698y  82  8.  B.  720,  46  L.  R.  A.  518, 
70  Am.  St  Rep.  688,  which  has  been  follow- 
ed in  Fisher  v.  Water  Co.,  128  N.  C.  375, 
38  S.  B.  912,  and  dted  and  approved  in  Lacy 
V.  Webb,  130  N.  C.  646,  41  S.  B.  549,  and 
Gastonia  v.  Engineering  Co.,  131  N.  C.  366,. 
42  S.  B.  858,  in  which  last  the  doctrine  i» 
elaborated.  The  same  principle  had  been 
often  afl^rmed  prior  to  Gorreirs  Case,  to  wit, 
that  the  beneficiary  of  a  contract,  though  not 
a  party  to  it,  nor  expressly  named  therein, 
can  maintain  an  action  for  a  breach  of  such 
contract,  causing  Injury  to  him,  if  the  con- 
tract was  made  for  his  benefit.  Among  the 
many  cases  to  that  effect  are  Sherrill  v.  TeL 
Co.,  109  N.  C.  627, 14  8.  B.  94  (action  for  fail- 
ure to  deliver  tdegram);  Id.,  116  K.  C.  658, 
21  S.  E.  429;  and  Shoaf  v.  Ins.  Co.,  127  N. 
C.  308,  37  S.  B.  451,  80  Am.  St  Rep.  804. 
This  contract  specifies  that  the  defendant 
shall  furnish  the  town  "and  its  inhabitants 
*  ♦  ♦  all  water  necessary  for  fire  extin- 
guishing." 

The  real  point  in  this  case  is  that  section 
1  of  the  contract  sets  out  that  the  defendant 
"shall  provide  means  and  apparatus  which 
will  enable  it  at  all  times  witliin  four  minutes 
after  a  call  for  such  pressure  has  been  given 
by  the  proper  officer  of  the  fire  department  of 
■aid  town  to  furnish  to  said  town  for  fire 
service  10  fire  streams  from  any  10  hydrants 
to  a  vertical  height  of  100  feet  in  still  air, 
such  stream  being  taken  from  the  hydrant 
with  1(X>  feet  of  hose  and  a  1-inch  nozzle," 
subject  to  provisions  in  sections  12,  13,  and 
14,  These  latter  sections  provide  that  if, 
on  a  test,  tiie  defendant  gives  only  nine 
streams  100  feet  high  within  four  minutes 
after  notice,  the  rental  of  $4,000  (allowed  if 
ten  streams  of  required  height  are  furnished) 
shall  be  reduced  to  $3,950;  if  only  eight  such 
streams,  then  only  |i3,860  rental;  if  only  sev- 
en, then  the  rental  shall  be  $3,000;  and  so  on 
down  to  five  streams  of  requisite  height  and 
sisse.  His  honor  instructed  the  jury  that 
by  virtue  of  these  provisions,  unless  notice 
of  four  miputes,  or  other  reasonable  notice, 
was  given  the  defendant,  the  plaintiff  could 
not  recover.  In  this  there  was  error.  The 
pressure  to  throw  ten  streams  and  not  less 
than  five  streams  100  feet  vertical  in  still 
air  was  an  extraordinary  pressure  required, 
upon  four  minutes*  notice,  to  show  the  ca- 
pacity of  the  water  plant,  and  as  a  means 
of  measuring  the  rental  to  be  paid.  This 
stipulation  has  no  bearing  upon  the  duty  of 
the  defendant  to  furnish  a  supply  of  Mater 
"adequate  for  the  extinguishment  of  fire"  as 
provided  in  sections  2,  3,  5, '  and  6  of  the 
contract  These  provisions  in  sections  2,  3, 
5,  and  6  were  in  force  at  all  times,  and  it 
did  not  require  four  minutes'  notice  to  make 
Inadequate  the  pressure  which  threw  the 
water  '*only  20  feet  high,  being  only  half  way 
to  the  eaves."  If  the  complaint  had  been 
that  the  ten  gtireams  or  seven  streams  of 
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BpecUied  height  and  size  were  not  furnish- 
ed, then  the  four  minutes*  notice  should  be 
Alleged  and  shown,  but  not  In  this  case. 
Error. 


(185  N.  C.  492) 

BRITTAIN  ▼.  WBSTHALIi. 

(Supreme  Court  of  North  Oarolina.    May  24, 

1904.) 

NONSUIT  —  APPEAL  —  REVIEW  OF  EVIDENCE  — 
PRINCIPAL  AND  AOENIV— EXISTENCE  OP  BELA* 
TION  —  EVIDENCE  —  ADMISSIBILITY— BUFFI- 
CIENCT. 

1.  On  a  motion  to  nonsait  or  to  dismiss  un- 
der the  statute,  which  is  like  a  demurrer  to  ev- 
idence, the  CQurt  Is  not  permitted  to  pass  up- 
on the  weight  of  the  evidence,  but  the  evi- 
dence must  be  accepted  as  true,  and  construed 
in  the  light  most  favorable  to  the  plaintiff,  and 
every  fact  which  it  tends  to  prove  must  be  tak- 
en as  established. 

2.  In  a  suit  for  a  balance  due  on  the  price  of 
lumber,  alleged  to  have  been  purchased  by  T. 
as  agent  for  defendant,  a  clause  in  a  contract 
between  T.  and  the  defendant  under  which  th^ 
latter  agreed  to  furnish  the  money  with  whidi 
T.  was  to  buy  the  lumber,  the  title  to  the  lum- 
ber to  remain  in  the  defendant,  the  prices  to 
be  fixed  by  agreement  between  them  and  the 
purchases  to  be  made  for  and  in  the  name  of 
the  defendant,  was  evidence  fit  to  be  considered 
by  the  jury  upon  the  question  of  agency. 

8.  Testimony  by  the  plaintiff  uiat  he  sold 
the  lumber  to  T.  and  defendant  under  the  con- 
tract, that  T.  said  he  wss  buying  the  lumber  for 
defendant,  who  furnished  the  money,  and  that 
plaintiff  sold  on  defendant's  credit,  was  proper 
evidence  on  the  question  of  agency. 

4.  If  an  agent  is  authorized  to  buy  for  cash 
to  be  furnished  by  the  principal,  and  he  violates 
his  instructions  and  buys  on  credit,  and   the 

Erincipal  thereafter  receives  the  goods  so  bought 
y  his  agent  and  appropriates  them  to  his  own 
use,  he  is  liable  for  the  price,  unless  he  can  show 
that  he  furnished  his  agent  with  the  necessary 
funds  to  buy  the  lumber,  and  the  latter  never- 
theless bought  on  a  credit,  and  that  the  prin- 
cipal received  the  goods  without  any  notice  of 
that  fact,  and  will  be  prejudiced  if  he  is  made 
to  pay  for  them. 

5.  In  a  suit  for  a  balance  due  on  the  price  of 
lumber,  alleged  to  have  been  purchased  of  plain- 
tiff by  T.  as  agent  for  defendant,  checks  given 
plaintiff  by  T.,  bearing  an  entry  on  the  face,  in 
plaintiff's  handwriting,  that  they  were  given 
for  lumber  bought  for  defendant,  were  admis- 
sible only  in  corroboration  of  plaintiff's  testi- 
mony that  he  was  told  by  T.  that  he  was  buying 
for  defendant,  and  were  not  competent  as  sub- 
stantive testimony,  though  the  checks  were  in 
defendant's  possession. 

6.  In  a  suit  for  the  price  of  lumber  alleged 
to  have  been  purchased  by  one  as  asent  for  de- 
fendant, evidence  examined,  and  held  sufficient 
to  require  submission  to  the  Jury  of  the  ques- 
tion of  agency. 

Appeal  from  Superior  Court;  Catawba 
County;   Neal,  Judge. 

Action  by  D.  M.  Brittain  against  W.  H. 
Westhall.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

U  L.  Witherspoon  and  M.  H.  Yonnt,  for 
appellant    Self  &  Whitener,  for  appellee. 

WALKER,  J.  The  plaintiff  brought  this 
action  before  a  justice  of  the  peace  to  re- 
cover the  sum  of  $182,  the  balance  claimed 
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to  be  due  for  lumber  sold  and  delivered  to 
the  defendant  through  one  J.  A.  Townsend, 
who,  the  plaintiff  alleged,  was  the  agent  of 
defendant  to  buy  the  lumber,  but  this  allega- 
tion was  denied  by  the  defendant,  and  he 
also  denied  that  he  is  indebted  to  the  plain- 
tiff in  any  amount  The  Justice  gave  Judg- 
ment for  the  plaintiff,  and  the  defendant 
appealed,  and  the  superior  court,  after  hear- 
ing the  evidence,  nonsuited  the  plaintiff  on 
motion  of  the  defendant,  and  the  latter  ex- 
cepted and  appealed. 

The  case  turns  upon  the  question  whether 
the  said  Townsend,  at  the  time  the  lumber 
was  purchased,  was  the  agent  of  the  de- 
fendant and  authorized  to  buy  for  him  as  he 
did.  In  order  to  establish  the  affirmative 
of  this  issue  Joined  between  the  parties,  the 
plaintiff  introduced  In  evidence  an  agree- 
ment between  Townsend  and  Westhall,  dat- 
ed January  13,  1903,  by  which  the  former 
agreed  to  ship  to  the  latter  all  the  lumber  to 
be  manufacfured  from  timber  taken  from, 
and  to  be  taken  from,  the  land  described  in  a 
certain  deed  of  trust  madfe  by  Townsend  to 
A.  S.  Abernathy,  as  well  as  from  all  other 
land  the  timber  on  which  the  said  Westhall 
had  already  contracted  or  thereafter  con- 
tracted to  buy,  and  all  other  lumber  which 
Townsend  should  buy  from  any  and  all  other 
persons.  It  was  further  agreed  that  West- 
hall should  credit  Townsend  on  the  debt  se- 
cured by  the  deed  of  trust  with  the  money 
due  for  lumber  manufactured  from  timber 
cut  on  the  land  described  in  the  deed  of 
trust,  at  certain  prices  specified  in  the  con- 
tract, Und  that  Townsend  should  receive 
credit  at  the  same  prices  for  the  lumber 
bought  by  him  and  shipped  to  the  defendant, 
with  certain  deductions.  The  contract  con- 
tains this  clause:  **Said  party  of  the  second 
part  is  to  furnish  to  the  party  of  the  first 
part,  at  his  discretion,  such  sums  of  money 
as  may  be  necessary  for  him,  the  said  party 
of  the  first  part,  to  pay  for  such  lumber  as 
he  may  buy  from  such  other  person  or  per- 
sons, but  the  said  party  of  the  first  part 
shall  buy  such  lumber  only  at  such  prices 
as  shall  be  agreed  upon  between  him  and 
the  party  of  the  second  part,  and  said  pur- 
chases of  lumber  so  made  by  the  party  of 
the  first  part  shall  always  be  in  the  name  of 
and  for  the  party  of  the  second  part;  in 
whom  the  title  shall  always  be  and  remain. 
It  is  understood  and  agreed  between  the 
parties  that  the  party  of  the  second  part  is 
not  to  pay  for  or  become  chargeable  with 
the  cost  of  logging  or  manufacturing  into 
lumber  the  timber  taken  from  said  land  men> 
tloned  and  described  in  said  deed  of  trust 
or  for  the  timber  bought  by  or  to  be  bought 
by  the  party  of  the  second  part  Qor  is  he 
to  pay  for  or  become  chargeable  with  the 
cost  of  hauling  the  timber  from  said  land 
to  the  place  of  manufacturing  the  same  into 
lumber,  or  for  hauling  said  lumber  from  the 
place  of  manufacture  to  the  place  of  ahip- 
ment" 
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Tbe  plaintiff,  examined  in  his  own  be- 
balf,  testified  that  he  sold  the  lumber  In 
1003  to  Townsend,  who  said  that  he  was 
buying  it  for  Westhall;  that  he  sold  it  on 
Westhairs  credit,  and  Townsend  said  that 
Westhall  was  to  furnish  the  money.  The 
plaintiff  hauled  the  lumber  to  the  railroad 
station  and  turned  It  over  to  Townsend,  who 
paid  for  it  with  checks  drawn  by  him  on  the 
bank,  payable  to  the  plaintiff*8  order.  On 
the  face  of  each  check  was  this  Indorsement 
In  the  plaintiff's  handwriting:  ''This  check 
for  lumber  bought  for  W.  H.  Westhall." 
The  defendant  objected  to  the  Introduction 
of  the  checks;  the  objection  was  OTcrruled, 
and  the  defendant  excepted.  The  other  tes- 
timony was  not  Qbjected  to.  The  plaintiff 
further  testified  that  he  had  been  paid  $250 
on  the  contract  and  sale  of  the  lumber,  and 
that  there  is  still  due  him  a  balance  of 
$182  by  the  defendant.  The  latter  told  the 
plaintiff  that  be  had  possession  of  a  part 
of  tlie  lumber,  and  the  plaintiff  saw  about 
10,000  feet  of  the  lumber  in  the  possession 
of  the  defendant  after  he  took  charge  of 
Townsend's  property.  The  lumber  was 
worth  $10.50  per  thousand  feet  Townsend 
had  become  a  bankrupt  and  left  the  state, 
and  the  court  ordered  tiis  property  to  be 
tamed  over  to  the  plaintiff.  The  plaintiff 
knew  nothing  of  the  written  contract  or  its 
contents  until  after  he  had  sold  the  lumber 
to  Townsend.  He  relied  on  the  latter's  state- 
ment that  he  was  buying  for  Westhall.  A 
witness,  A.  S.  Abemathy,  testified  that  he 
had  a  conversation  with  the  plaintiff  before 
this  suit  was  brought,  in  which  he  said  that 
Townsend  told  him  he  bought  the  lumber  for 
Westhall,  though  the  plaintiff  did  not  claim 
that  Westhall  ¥ras  liable. 

It  is  well  settled  that  on  a  motion  to  non- 
suit or  to  dismiss  under  the  statute,  which 
is  like  a  demurrer  to  evidence,  the  court  is 
not  permitted  to  pass  upon  the  weight  of  tbe 
OYidence,  but  the  evidence  must  be  accept- 
ed as  true,  and  construed  in  the  light  most 
favorable  to  the  plaintiff,  and  every  t&ct 
which  it  tends  to  prove  must  be  taken  as 
established,  as  the  Jury,  if  the  case  had 
been  submitted  to  them,  might  have  found 
those  facts  upon  the  testimony.  Pumell  v. 
Railroad,  122  N.  C.  832,  29  8.  B.  963;  Hop- 
kins V.  Railroad,  131  N.  C.  463,  42  S.  E.  902. 
Tested  by  this  rule,  we  think  there  was  some 
evidence  which  tended  to  show  that  Town- 
send  was  acting  as  agent  for  the  defendant 
when  he  bought  the  lumber.  The  clause  in 
the  contract  between  Townsend  and  the  de- 
fendant under  wMch  the  latter  agreed  to  fur- 
nish the  money  with  which  Townsend  was 
to  buy  the  lumber,  the  title  to  the  lumber 
to  remain  in  the  defendant,  the  prices  to  be 
fixed  by  agreement  between  them,  and  the 
purchases  to  be  made  for  and  in  the  name 
of  the  defendant,  was  evidence  fit  to  be  con- 
sidered by  the  jury  upon  the  question  of 
agency.  If  Townsend  was  baying  the  lom- 
ber  for  the  purpose  of  selling  it  to  the  de- 


fendant, such  a  stipulation  as  the  one  we 
have  Just  mentioned  would  hardly  have  been 
Inserted  in  the  contract  If  such  was  the 
nature  of  the  transaction,  why  did  the  de- 
fendant furnish  the  money  to  make  the  pur- 
chases and  require  that  the  lumber  should 
be  bought  In  his  name  and  for  him,  and  that 
the  title  should  be  in  him?  This  is  rather 
an  unusual  method  of  buying  property 
through  one  who  is  not  the  agent  of  the  pur^ 
chaser,  but  who  is  buying  for  himself  for 
the  purpose  of  reselling.  If  Townsend  was 
buying  on  his  own  account,  but  under. an 
agreement  to  sell  the  lumber  so  bought  by 
him  to  the  defendant  we  do  not  see  why 
the  purchase  should  be  made  for  tbe  defend- 
ant and  in  his  name,  and  why  the  title 
should  vest  in  the  defendant  at  the  very 
time  the  purchase  was  made.  It  may  be 
that  all  this  can  be  explained,  but  it  at  least 
shows  that  the  plaintiff  is  entitled  to  have 
the  contract  submitted  to  the  Jury  for  their 
consideration,  in  connection  with  any  other 
evidence  which  may  tend  to  strengthen  or 
weaken  the  argument  based  upon  it 

But  the  plaintiff  himself  testified  that  he 
sold  the  lumber  to  Townsend  and  Westhall 
under  the  contract;  that  Townsend  said  he 
was  buying  the  lumber  for  Westhall,  who 
furnished  the  money;  and  tbe  plaintiff  fur- 
ther testified  that  he  sold  the  lumber  on 
Westhairs  credit.  This  evidence  was  not 
objected  to  by  the  defendant,  and  we  are 
unable  to  see  why  It  was  not  proper  for 
the  Jury  to  consider  it  It  is  true  that  an 
agency  to  buy  for  cash  does  not  imply  au- 
thority in  the  agent  to  pledge  the  credit  of 
the  principaL  An  agent  can  only  contract 
for  his  principal  within  the  limit  of  his  au- 
thority, and  persons  dealing  with  an  agent 
luiving  limited  powers  must  generally  in- 
quire as  to  the  extent  of  his  autliority.  But 
if  the  agent  is  authorized  to  buy  for  cash 
to  be  furnished  by  the  principal,  and  he  vio- 
lates his  Instructions  and  buys  on  credit 
and  the  principal  thereafter  receives,  the 
goods  so  bought  by  his  agent  and  appropri- 
ates them  to  his  own  use,  he  is  liable  for  the 
price,  unless  he  can  show  that  he  f unilshed 
his  agent  with  the  necessary  funds  to  buy 
the  lumber,  and  the  latter  nevertheless 
bought  on  a  credit,  and  that  the  principal 
received  the  goods  without  any  notice  of 
that  fact  and  will  be  prejudiced  if  he  is 
made  to  pay  for  them. 

In  this  case  there  is  evidence  that  the  de- 
fendant had  the  lumber,  or,  at  least  some  of 
it,  in  his  possession,  and  told  the  plaintiff 
that  he  had  some  of  it  and  it  does  not  ap- 
pear whether  he  had  supplied  his  alleged 
agent  with  sufilcient  funds  to  make  the  pur- 
chases from  time  to  time.  Surely  he  should 
not  be  allowed  to  keep  the  lumber  if  he  had 
failed  in  this  respect  and  the  lumber  had  not 
been  paid  for.  PaUon  v.  Brittain,  32  N.  C. 
8;  Miller  v.  Lumber  Co.,  06  N.  C.  503;  Brown 
T.  Smith,  67  N.  O.  246. 

There  is  evidence  to  the  effect  that  the  de- 
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fendant  stated  to  the  plaintiff  that  the  prop- 
erty was  given  to  him  by  order  of  the  court, 
but  the  Jury  might  have  rejected  this  tes- 
timony and  found  the  facts  in  accordance 
with  the  other  testimony  in  the  case  and  the 
plaintiff's  contention,  and  the  rule  is  that 
the  plaintiff  is  entitled  to  have  the  case  go 
to  the  Jury,  if  in  any  yiew  of  the  evidence, 
or  by  any  combination  of  the  facts  which 
the  testimony  tends  to  prove,  he  may  be  able 
to  recover. 

The  evidence  in  the  case  in  support  of  the 
plaintiff's  cause  of  action  may  not  be  very 
conclusive,  and  the  defendant  may  show  that 
he  is  the  rightful  owner  of  the  lumber;  but 
we  are  not  at  liberty  to  express  any  opinion 
as  to  these  matters,  nor  are  we  permitted  to 
weigh  the  testimony  and  decide  where  the 
preponderance  is.  We  can  only  pass  upon 
the  question  whether  there  was  any  evidence 
legally  sufficient  to  be  submitted  to  the  Jury 
for  the  purpose  of  sustaining  the  plaintiff's 
side  of  the  issue.  We  think  there  was  some 
evidence  of  that  character  upon  the  record 
as  now  presented.  The  entries  on  the  checks 
could  be  competent  only  in  corroboration  of 
the  plaintiff,  who  testified  that  Townsend 
told  him  he  was  buying  for  Westhall,  and 
he  (the  plaintiff)  sold  the  lumber  on  West- 
hall's  credit  We  do  not  now  perceive  upon 
what  ground  they  can  be  competent  as  sub- 
stantive testimony.  The  mere  declaration 
of  the  plaintiff  that  the  checks  were  given 
for  lumber  bought  for  Westhall  is  not  com- 
petent even  to  prove  that  they  were  so  given, 
as  against  the  defendant,  nor  that  Townsend 
was  authorized  to  buy  on  the  credit  of  West- 
hall,  nor  to  prove  any  other  material  fact 
It  is  merely  an  unsworn  declaration,  which 
is  not  substantive  proof,  and  the  fact  that 
the  checks  went  into  the  possession  of  West- 
hall  does  not  change  its  character  or  impart 
to  it  probative  force. 

The  Judgment  of  nonsuit  must  be  set 
aside,  and  a  new  trial  awarded.    Error. 


(135  N.  C.  666) 

NATIONAr*  UNION  BANE  OP  MARYLAND 
V.  HOLLINGSWORTH  et  al. 

(Supreme  Court  of  North  Carolina.    May  2A, 
1904.) 

PABTITBBSinP— DISSOLirriON^nBATH  OF  PABT- 
NBB— NOTIOB— SUBVIVINO  PABTNBB— NOTBS— 
INOOBSEliENT— INOIVIDUAL  LIABILrTT— COB* 
P0BATI0N8  —  OBOANIZATIONS— TBANS7EB  Of 
ASSBTS—OBBTS  OF  COBPOBATOBS— LIABILTIT 
OF  OOBPOBATION. 

1.  Where,  in  an  action  on  a  note  against  a 
firm  which  had  been  dissolved  by  the  death  of 
two  of  the  partners,  the  personal  representa- 
tives of  such  deceased  partners  were  not  made 
parties,  their  liability  was  not  in  issue. 

2.  Where  a  dissolution  of  a  firm  occurs  by 
operation  of  law,  by  the  death  of  one  of  the 
partners,  the  giving  of  notice  of  such  dissolu- 
tion is  not  necessary  to  prevent  liability  from 
attaching  to  the  estate  of  the  deceased  partner 
or  of  the  surviving  partners  for  any  fntuvt  ood- 
tracts  made  in  the  name  of  the  firm. 


3.  A  surviving  partner  has  no  oower  after  dis- 
solution to  renew  or  indorse  a  nrm  note  in  the 
name  of  the  firm. 

4.  A  surviving  partner,  who,  more  than  two 
years  after  dissolution  of  the  firm,  indorsed  a 
note  in  the  firm  name  for  the  renewal  of  notes 
outstanding  similarlv  indorsed,  was  individual- 
ly liable  on  such  indorsement,  though  it  did  not 
bind  the  firm. 

5.  Where  a  surviving  partner  of  a  firm,  who 
was  personally  liable  on  an  indorsement  of  a 
note  in  the  firm  name  without  authority,  organ- 
ised a  corporation,  and  transferred  the  assets 
of  the  firm  to  such  corporation  in  payqient  of 
his  subscription  to  the  corporation's  stock,  with- 
out intent  to  defraud  his  creditors,  the  corpora- 
tion was  not  liable  for  such  debt 

Appeal  from  Superior  Court,  Buncombe 
County;  Hoke,  Judge. 

Action  by  the  National  Union  Bank  of 
Maryland  against  J.  B.  Hollingsworth  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff for  less  than  the  relief  demanded,  both 
parties  appeal.  Reversed  on  defendants'  ap- 
peal, and  affirmed  on  plaintiffs  appeal. 

On  and  prior  to  the  5th  day  of  September, 
1895.  O.  L.  Cottrell,  A.  S.  Watkins,  and  W. 
8.  Robertson,  of  Richmond,  Vs.,  under  the 
firm  name  of  Cottrell,  Watkins  ft  Oo.,  con- 
ducted a  hardware  business  in  the  city  of 
Richmond.  This  firm,  some  years  prior  to 
said  date, .  purchased  the  stock  of  goods  of 
Van  Gilder  &  Brown,  of  Asheviile,  N.  C, 
and  formed  a  copartnership  with  Joseph  B. 
Dickerson,  of  said  city  of  Asheviile,  under 
the  firm  name  and  style  of  J.  SL  Dickerson 
&  Co.,  for  the  purpose  of  conducting  a  hard- 
ware business  at  Asheviile.  The  business 
of  said  firm  was  kept  separate  and  apart 
from  that  of  Cottrell,  Watkins  &  Co.  Dick- 
erson iiad  no  interest  in  the  business  of  the 
Richmond  firm.  On  September  5,  1895,  O. 
L.  Cottrell  died,  and  from  that  time  until 
December  12,  1805,  the  surviving  partners 
both  of  Cottrell,  Watkins  &  Co.  and  J.  B. 
Dickerson  &  Co.  continued  the  business  with 
a  view  of  winding  up  both  concerns.  On 
December  12,  1895,  J.  B.  Dickerson  purchas- 
ed from  the  surviving  partners  of  Cottrell, 
Watkins  &  Co.  and  the  administrator  of  the 
deceased  partner  their  interest  in  the  as- 
sets and  property  of  the  firm  of  J.  IS.  Dick- 
erson &  Co.  At  said  date  the  firm  of  J.  B. 
Dickerson  &  Co.  was  indebted  to  the  firm  of 
Watkins,  Cottrell  &  Co.  in  the  sum  of  about 
$16,000.  Dickerson  agreed  to  assume  and 
pay  this  amount  and  all  othmr  debts  of  the 
firm  of  J.  B.  Dickerson  &  Co.*  and*  In  ad- 
dition thereto,  to  pay  to  the  surviving  part- 
ners and  the  representatives  of  the  deceased 
partner  of  the  firm  of  Cottrell,  Watkins  ft 
Co.  the  sum  of  116,500,  making  a  total  in- 
debtedness to  the  firm  of  Cottrell,  Watkins 
ft  Co.  of  $32,500.  Of  this  amount,  he  paid 
$Sy000  in  cash,  and  thereafter  $2,000;  leav- 
ing an  indebtedness  in  May,  1897,  of  about 
$28,000.  On  March  7,  1896,  A.  S.  Watkins, 
another  member  of  the  firm  of  Cottrell. 

Y  S.  Qm  Psrtawshlpk  voL  1$,  Cent  Dig.  II  SU 
M7.  MS. 


N.C.) 


NATIONAL  UNION  BANK  OF  HARTLAND  v.  HOLLINGS WORTH. 


619 


Watkins  A  Co.,  died.  Dickereon  agreed  to 
reduce  the  debt  of  ^23,000  from  time  to  time, 
until,  within  three  years,  it  was  to  be  ez- 
tinguiBhed.  On  May  7,  1897,  Robertson,  the 
vurrivlng  partner,  together  with  the  admin- 
istrators of  Cottrell  and  Watkins,  learned 
for  the  first  time  that  Dickerson  had  organ* 
iaged  a  corporation  with  a  capital  stock  of 
$30,000,  of  which  he  owned  >Vso»  the  balance 
thereof  being  in  the  hands  of  W.  H.  Penland 
and  B,  T.  Dorsett  Upon  being  asked  for 
security  for  the  indebtedness  due  Oottrell, 
Watkins  A  Go.,  as  aforesaid,  Dickerson 
agreed  to  deposit  with  Robertson  his  certlfl* 
cats  of  stock  in  the  corporation  of  the  J. 
B.  Dickerson  Company.  The  certificate  of 
stock  was  not  actually  delivered  at  that 
time,  as  it  had  not  been*prlnted  and  issued; 
but  on  May  18,  1897,  he  complied  with  his 
promise  by  inclosing  to  Cottrell,  Watkins  & 
Co.,  at  Richmond,  a  certificate  for  290  shares 
of  stock  in  the  J.  E.  Dickerson  Company, 
with  a  power  of  attorney,  signed  in  blank* 
to  transfer  the  same,  to  be  held  as  collateral 
security  for  the  debt  of  $23,000  due  Cottrell, 
Watkins  &  Co.  as  aforesaid,  and  to  indem- 
nify the  said  firm  against  loss  on  account  of 
certain  indorsements  which  it  had  made  for 
Dickerson  on  some  notes  of  the  late  firm  of 
J.  B.  Didcerson  &  Co.  in  one  of  the  Richmond 
banks.  These  notes  they  subsequently  paid. 
In  consideration  of  giving  tliis  security, 
Dickerson  was  to  have  five  years  in  which 
to  pay  tiie  debt  of  $28,000.  Robertson,  the 
surviving  partner,  and  the  administrators  of 
the  deceased  partners,  at  the  time  of  taking 
said  stock  as  collateral  security,  had  no 
knowledge  or  suspicion  that  Dickerson  was' 
flnandaily  embarrassed.  They  accepted  the 
stock  without  inquiry  or  investigation  as  to 
the  financial  condition  of  Dickerson.  From 
the  date  of  the  receipt  of  said  stodc,  Bfiay 
18,  1897,  until  September  22,  1897,  there  was 
no  communi6ation  between  Dickerson  and 
the  holders  of  the  itock.  On  September  20, 
1897,  Robertson,  surviving  partner,  learning 
of  the  failure  of  the  bank  in  AsheviUe  of 
which  Dickerson  was  a  director,  visited 
Asheville  for  the  purpose  of  looking  into  the 
condition  of  the  afliairs  of  the-  J.  E.  Dicker- 
son  Company.  After  a  conference  with 
Dickerson  and  his  counsel,  and  an  examina* 
tion  into  the  assets  and  affairs  of  the  cor- 
poration, on  September  20,  1897,  the  said  J. 
B.  Dickerson,  in  discharge  and  extinguish- 
ment of  the  said  Indebtedness  to  Cottrell, 
Watkins  ft  Co.,  amounting  to  about  $20,- 
000,  sold  ^md  transferred  to  W.  S.  Robert- 
son, surviving  partner  of  Cottrell,  Watkins  & 
Co,  ail  of  his  right,  title,  and  Interest  in  the 
said  290  shares  of  the  capital  stock  of  the 
J.  fl.  Dickerson  Company,  which  had  been 
held  by  the  said  Robertson  as  collateral  se- 
curity as  afc^esaid.  The  remaining  10  shares 
of  the  capital  stock  of  said  company  were 
also  transfeiTod  to  said  Robertson  by  the 
owners  thereof.  J.  E.  Dickerson  also  trans- 
ferred and  assigned  all  of  his  right;  titie^ 


and  Interest  in  the  goods,  chattels,  bills, 
notes,  and  other  assets  of  every  kind  and 
character  owned  by  or  belonging  to  the  J. 
B.  Dickerson  Company,  together  with  a 
certain  sewing  machine  business  owned  by 
J.  B.  Dickerson,  and  all  sewing  machines, 
etc.,  belonging  to  and  used  by  him  in  said 
sewing  machine  business,  and  all  accounts 
due  him  in  said  business.  On  the  same  day 
the  said  J.  B.  Dickerson  executed  an  as- 
signment to  the  said  W.  8.  Robertson,  sur- 
viving partner  as  aforesaid,  for  all  his  right, 
title,  and  interest  In  all  property  of  every 
kind  and  character  belonging  to  the  firm  of 
J.  B.  Dickerson  &  Co.,  as  well  as  the  cor- 
poration known  as  the  J.  B.  Dickerson  Com- 
pany, and  also  all  the  capital  stock  of  said 
corporation.  On  the  same  day  the  said*W. 
S.  Robertson,  surviving  partner  as  afore- 
said, executed  to  J.  B.  Dickerson  a  full  re- 
lease of  the  said  indebtedness  due  the  firm 
of  Cottrell,  Watkins  &  Co.  as  aforesaid. 
Robalson  at  the  same  time  and  in  the  same 
instrument  agreed  to  collect  certain  notes 
therein  set  forth,  which  had  been  held  by 
the  firm  of  Cottrell,  Watkins  &  Co.,  and  pay 
the  proceeds  thereof  to  the  wife  and  son 
of  J.  B.  Dickerson  in  the  proportions  therein 
set  forth.  On  September  80,  1897,  Robert- 
son, surviving  partner  as  aforesaid,  filed  a 
bill  in  equity,  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
North  Carolina  against  the  J.  B.  Dickerson 
Company  and  J.  B.  Dickerson,  trading  as  J. 
B.  Dickerson  A  Co.,  reciting  the  matters  and 
UiingB  hereinbefore  set  forth,  and  further 
setting  forth  that  certain  attachments  had 
been  levied  upon  the  property  of  the  J.  B. 
Dickerson  Company,  against  the  said  J.  £. 
Dickerson,  trading  as  J.  B.  Dickerson  A 
Co.,  and  asking  that  a  receiver  be  appointed 
to  take  charge  of  the  stock,  assets,  and 
other  property  of  the  J.  £.  Dickerson  Com- 
pany, and  to  pay  all  of  its  debts  and  wind 
up  its  business,  and  pay  over  to  the  plain- 
tur  the  balance  remaining  in  his  hands.  On 
September  80,  1897,  an  order  was  made  in 
said  cause  appointing  J.  R  Rankin  receiver 
of  said  corporation,  and  of  its  property  of 
overy  kind  and  ciiaracter.  The  said  receiv- 
er executed  bond  in  accordance  with  the 
provisions  of  said  order,  and  took  into  his 
possession  the  property  of  said  corporation. 
Thereafter  other  orders  were  made  in  said 
cause  from  time  to  time  in  regard  to  wind- 
ing up  the  business  of  the  corporation,  and 
disposition  of  the  assets;  and  on  November 
6»  1897,  an  order  was  made  allowing  the 
attorneys  of  the  plaintifl  to  enter  a  special 
appearance  for  the  purpose  of  moving  to 
dismiss  the  bill  on  the  ground  that  the  suit 
was  collusive,  and  was  filed  by  both  plain- 
tiff and  defendant  for  the  purpose  of  de- 
frauding other  parties  in  Interest  No  fur- 
ther action  was  taken  In  this  suit  The  rec- 
ord shows  that  on  February  24,  1898,  J.  £. 
Dickerson,  W.  H.'  Penland,  and  S.  T.  Doi^ 
sett  filed  in  the  office  of  the  Secretary  of 
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State  articles  of  Incorporation  of  the  J.  B. 
Dickerson  Company,  and  that  pursuant  there- 
to the  secretary  Issued  to  said  company  a 
certificate  of  incorporation  bearing  date  Feb- 
ruary 27,  1806.  The  capital  stock  of  the  cor- 
poration was  fixed  at  $5,000,  with  the  privi- 
lege of  increasing  it  to  $100,000  divided  into 
shares  of  $100  each.  Books  of  subscription 
were  opened*  and  capital  stock  subscribed 
as  follows:  J.  B.  Dickerson,  48  shares,  $4,800; 
8.  T.  Dorsett,  1  share,  $100;  W.  H.  Penland« 
1  share,  $100.  And  Dickerson  advanced  the 
amount  to  pay  for  the  said  2  shares.  On 
March  14,  1896,  at  a  meeting  of  the  stock- 
holders, by-laws  were  adopted,  and  the  fol- 
lowing officers  elected:  W.  H.  Penland,  pres- 
ident; J.  B.  Dickerson,  secretary  and  treas- 
urert  and  S.  T.  Dorsett,  W.  H.  Penland,  and 
J.  EL  Dickerson,  directora  And  the  follow- 
ing entry  was  made:  "The  directors  were  di- 
rected to  consider  the  advisability  of  pur- 
chasing the  stock  and  good  will  of  J.  E. 
Dickerson  &  Co.,  and  of  increasing  the  cap- 
ital stock  from  $5,000  to  $30,000."  At  an 
adjourned  meeting,  March  17,  1806,  it  was 
voted  to  increase  the  capital  stock  to  $30.- 

000,  whereupon  J.  E.  Dickerson  subscribed 
250  shares,  and  the  following  indorsement 
was  made  on  the  minutes:  "The  secretary 
and  treasurer  was  instructed  to  purchase  the 
stock  and  good  will  of  J.  E.  Dickerson  & 
Co.,  for  the  corporation  at  a  valuation  as 
jshown  by  the  inventory  to  be  taken  on  Au- 
gust 1,  1806;  the  corporation  to  take  the 
business  after  August  1,  1896.'*  J.  B.  Dick- 
erson executed  his  note  to  the  corporation 
for  the  capital  stock  subscribed  by  him,  and 
thereafter  said  note  was  paid  by  a  transfer 
to  the  corporation  of  the  goods  and  assets 
of  J.  B.  Dickerson  &  Co.  Books  were  open- 
ed by  the  J.  E.  Dickerson  Company,  and  the 
business  conducted  by  the  corporation.  Cer- 
tificate No.  1  was  issued  to  J.  E.  Dickerson 
for  290  shares  of  the  capital  stock  of  the 
company;  said  certificate  bearing  date  May 

1,  1897,  and  Indorsed  September  25,  1897, 
as  follows:  "For  value  received  I  hereby 
sell,  assign  and  transfer  to  W.  S.  Robertson, 
surviving  partner  of  Cottrell,  Watkins  &  Co. 
290  shares  of  the  within  mentioned  stock  of 
the  J.  B.  Dickerson  Company  and  hereby 
constitute  and  ai^x>int  Fred  Moore,  attorney 
irrevocable  to  transfer  the  said  stock  on  the 
books  of  said  company  with  full  power  of 
substitution  in  the  premises."  Signed  by 
J.  B.  Dickerson,  and  duly  attested.    ' 

There  was  evidence  tending  to  show  that 
the  stationery  used  by  the  J.  E.  Dickerson 
Company,  upon  which  was  printed  "J.  B. 
Dickerson  ft  Ca,"  was  that  remaining  on  hand 
of  J.  B.  Dickerson  ft  Co.,  and  that  letters  were 
written  by  the  Cottrell- Watkins  Company,  ad- 
dressed to  the  J.  E.  Dickerson  Company  and 
J.  B.  Dickerson  ft  Co.,  in  regard  to  the  busi- 
ness transactions,  etc.,  and  that  invoices  were 
made  out  to  J.  E.  Dickerson  ft  Co.  There  was 
also  evidence  that  checks  were  signed,  in  the 
course  of  bUEdness  of  the  J,  B.  Dickerson  Com- 


pany, in  the  name  of  J.  E.  Dickerson  ft  Co. 
It  was  also  in  evidence  that  the  Asheville 
bank  kept  an  account  of  J.  E.  Dickerson  and 
J.  B.  Dickerson  ft  Co.,  and  that  notes  were 
indorsed  in  the  name  of  J.  E.  Dickerson  ft  Co.; 
that  actions  were  brought  in  a  Justice's  court 
in  the  name  of  J.  E.  Dickerson  &  Co.  upon 
accounts  due  the  firm  prior  to  the  death  of 
Cottrell.  The  business  was  conducted  at  the 
same  place,  and  the  sign  was  not  removed* 

On  July  15,  1897,  the  defendant  J.  B.  Hoi- 
lingsworth  executed  his  promissory  note  pay* 
able  to  J.  E.  Dickerson  &  Co.,  in  the  sum  of 
$1,900,  due  and  payable  four  months  after 
date  at  the  First  National  Bank  of  Asheville.  * 
Said  note  was  indorsed  "J.  EL  Dickerson  & 
Co.,*'  to  the  said  bank,  and  by  it  indorsed 
to  the  plaintiff,  the  National  Union  Bank  of 
Maryland.  When  the  note  became  due,  it 
was  presented  for  payment  to  the  First  Na* 
tional  Bank  of  Asheville,  and  also  to  J.  B. 
Dickerson,  and  to  the  defendant  Hollings- 
worth,  and  payment  thereof  was  refused  and 
the  note  protested. 

The  plaintiff  alleged  and  introduced  testi- 
mony tending  to  show  that  on  May  25^ 
1893,  the  plaintiff  bank  at  the  request  of 
the  First  NaUonal  Bank  of  Asheville,  redis- 
counted  for  said  bank  several  thousand  dol- 
lars of  notes,  which  notes  had  been  dis- 
counted by,  and  were  then  the  property  of, 
the  First  National  Bank  of  Asheville,  and 
which  were,  for  valuable  consideration,  and 
before  maturity,  indorsed  by  the  Asheville 
bank  to  the  plaintiff,  thereby  becoming  the 
property  of  the  plaintiff.  Among  said  notes 
were  several  which  bore  the  indorsement  of 
J.  B.  Dickerson  ft  Co.,  which  was  at  that 
time  the  firm  composed  of  J.  E.  Dickerson, 
O.  L.  CottieU,  A.  S.  Watkins,  and  W.  S. 
Robertson;  one  being  a  note  by  HolUnga^ 
worth  for  $4,900.  The  plaintiff  bank  made 
an  investigation  of  the  financial  standing  and 
responsibility  of  the  makers  and  indorsers  of 
said  notes,  and  ascertained  that  Cottrell, 
Watkins,  and  Robertson  were  solvent  and 
worth  large  amounts  of  property.  Said  notes 
were  not  paid  at  maturity,  but  renewals 
were  executed  by  the  original  makers,  and 
made  payable  to  the  defendants  J.  B.  Dick- 
erson ft  Co.,  and  indorsed  by  J.  B.  Dickerson 
ft  Co.  and  the  First  National  Bank  of  Ashe- 
ville, and  by  said  bank  deposited  with  the 
plaintiff,  "which  said  renewals  were  accept- 
ed  by  the  plaintiff  in  settlement  of  the  orig- 
inal  notes  referred  to,  and  from  Biay  25^ 
1893,  up  to  and  including  July  15,  1897,  dur- 
ing a  long  course  of  business,  the  original 
makers  of  said  notes,  not  being  able  to 
meet  them  at  maturity,  executed  renewals 
thereof,  which  were  indorsed  by  the  defend- 
ants J.  B.  Dickerson  ft  Co.  and  by  the  First 
National  Bank  of  Asheville,  and  were  aft- 
erwards deposited  by  the  First  National 
Bank  of  Asheville  with  the  plahitiff  in  pay- 
ment of  the  notes  hereinbefore  referred  to. 
and  that  said  note  of  $1,900  was  given  in 
renewal  of  other  notes*  the  original  of  which 
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was  dated  some  time  In  the  year  1893.** 
The  defendants  deny  that  at  any  time  after 
September  0,  1895,  the  firm  of  J.  B.  Dicker- 
eon  &  Co.  Indorsed  any  note  or  notes  to  the 
First  National  Bank  of  Asheville  or  the 
plaintiff  in  this  action.  The  plaintiff  alleges 
that  it  redlscounted  these  notes  for  the 
Asheville  Bank,  relying  upon  the  financial 
worth  and  responsibility  of  Cottrell,  Wat- 
kins,  and  Robertson,  and  It  had  no  notice  of 
the  dissolution  of  the  firm  of  J.  E.  Dicker- 
son  &  Co.,  and  that  no  such  notice  was 
«¥er  published  or  advertised  in  any  paper  in 
the  state  of  North  Carolina  or  elsewhere,  and 
that  no  notice  whatever  was  given  to  the 
plaintiff  of  said  dissolution,  and  that  the 
plaintiff  knew  nothing  of  the  attempted  disso- 
lution of  the  firm  until  the  failure  of  the 
bank  at  Asheville.  J.  B.  Dlckerson  was 
director  of  the  Asheville  bank,  and  contln* 
ued  such  until  its  failure.  The  note  for  $1,- 
^00  was  executed  by  Hollingsworth  as  an  ac- 
commodation, for  the  purpose  of  enabling 
th^  J.  B.  Dlckerson  Company  to  receive  tlie 
proceeds  hereof,  and  the  proceeds  were  cred- 
ited on  the  books  of  the  Asheville  bank  to  an 
account  in  the  name  of  J.  B.  Dlckerson  &  Co. 
for  the  use  and  benefit  of  the  J.  E.  Dicker- 
son  Company;  and  the  said  J.  B.  Dlckerson 
<»ncealed  the  fact  from  the  plaintiff,  as 
well  as  from  the  Asheville  Bank,  of  the 
withdrawal  of  Cottrell,  Watklns  &  Co.  from 
the  firm,  etc.  The  plaintiff  further  alleged 
that  J.  B.  Dlckerson  continued  the  business 
at  the  old  stand,  and  under  the  old  name  of 
J.  B.  Dlckerson  &  Co.,  advertising  to  the 
world  that  the  business  was  being  conduct- 
ed, as  it  had  been  for  many  years  prior 
thereto,  under  the  name  of  J.  B.  Dlckerson 
&  Co.,  and  that,  at  the  time  the  said  J.  B. 
Dlckerson  pretended  to  purchase  from  his  co- 
partners the  said .  business,  the  said  J.  B. 
Dlckerson  and  the  firm  of  J.  B.  Dlckerson  & 
•Co.  were  largely  indebted  to  various  persons, 
including  the  plaintiff,  in  large  sums  of  mon- 
«y-nabout  $20,000— and,  in  order  to  cheat  and 
•defraud  the  plaintiff  and  his  other  cred- 
itors of  the  money  which  he  and  the  firm  of 
J.  B.  Dlckerson  &  Co.  owed  them,  the  said 
Dlckerson  endeavored  to  have  the  busi- 
ness incorporated  tmder  the  name  of  the 
J.  B.  Dlckerson  Company;  that  the  incor- 
porators and  stockholders  of  said  corpora- 
tion were  W.  H.  Penland  and  S.  T.  Dorsett, 
and  that  they  never  in  fact  owned  any  of  the 
stock  of  said  corporation;  that  it  was  sub- 
scribed for,  by  them  at  the  request  of  J.  B|. 
Dlckerson,  in  order  to  consummate  the  fraudL 
All  of  these  allegations  were  denied  by  the 
defendants,  J.  B.  Rankin,  receive,  and  the 
J.  B.  Dlckerson  Company. 

W.  H.  Penland  was  cashier  and  S.  T. 
Dorsett  teller,  of  the  First  National  Bank 
of  Asheville  during  the  time  that  the  trans- 
actions herein  were  being  conducted.  Pen- 
land  and  Dorsett  knew  of  the  death  of 
<3ottrell,  but  there  was  no  direct  evidence  that 
the  president  of  the  bank  knew  it    The  de- 


fendant Robertson  testified  that  he  knew 
nothing  of  the  indebtedness  to  the  Asheville 
Bank  or  to  the  plaintiff  bank  of  J.  B.  Dicker- 
son  or  J.  B.  Dlckerson  &  Co.;  that  he  did  not 
learn  of  the  existence  of  this  note  until  a 
few  days  before  fhls  suit  was  brought  He 
denied  that  there  was  any  purpose  on  his 
part,  in  taking  the  security  from  Dlckerson, 
to  defraud  any  of  the  creditors  of  Dlckerson; 
and  that  the  debts  of  J.  B.  Dlckerson  Com- 
pany have  been  paid  in  full.  J.  B.  Dicker- 
son  further  testified  that  the  original  note  of 
$4,900,  and  the  several  notes  given  in  renew- 
al thereof,  were  made  for  the  accommo- 
dation of  the  Asheville  Bank,  to  enable  them 
to  discount  them  and  to  get  the  money 
on  it  and  that  neither  J.  B.  Dlckerson  & 
Co.,  nor  the  J.  B.  Dlckerson  Company,  re- 
ceived any  benefit  whatever  therefrom;  that 
the  proceeds  of  the  note  were  credited  to 
Hollingsworth,,  and  afterwards  charged  to 
•Tt)ills   payable." 

The  defendants  who  answered  tendered  the 
following  Issues:  **(1)  Were  the  defendants 
J.  B.  Dlckerson  and  W.  S.  Robertson  and 
O.  L.  Cottrell  and  A.  S.  Watklns  copartners 
trading  as  J.  B.  Dlckerson  &  Co.  on  the  16th 
of  July,  1897?  (2)  Did  J.  B.  Dlckerson,  W. 
S.  Robertson,  O.  L.  Cottrell,  and  A.  S.  Wat- 
klns, under  the  firm  name  and  style  of  J.  B. 
Dlckerson  &  Co.,  and  the  defendant  J.  B. 
Dlckerson  Company,  for  value,  indorse  the 
note  sued  on  to  the  First  National  Bank 
of  Asheville?  (3)  Did  the  First  National 
Bank  of  Asheville  thereafter  indorse  the  note 
sued  on  to  the  plaintiff?  (4)  Was  said  note 
duly  presented  to  J.  B.  Dlckerson,  W.  S. 
Robertson,  O.  L.  Cottrell,  and  A.  S.  Wat- 
kins,  trading  as  J.  B.  Dlckerson  &  Co.,  when 
it  became  due,  and  was  the  same  duly  pro- 
tested as  to  them?  (5)  Did  the  defendant  J. 
B.  Dlckerson  &  Co.  receive  the  benefit  and 
advantage  of  the  money  paid  by  the  plaintiff 
for  the  note  sued  on?  (6)  Did  the  defendant 
assign  and  sell  on  or  about  the  27th  of  Sep- 
tember, 1897,  at  a  time  when  it  was  in- 
solvent, its  assets  and  property  to  W.  8.  Rob- 
ertson, with  Intent  to  defraud  its  creditors?' 
His  honor  declined  to  submit  the  issues  ten- 
dered, and  in  lieu  thereof  submittod  the  fol- 
lowing: "(1)  Are  the  defendants  J.  B.  Hol- 
lingsworth, J.  B.  Dlckerson  &  Co.,  and  the 
First  National  Bank  of  Asheville  indebted  to 
the  plaintiff,  and,  if  so,  in  wl^it  sum?  (2) 
Is  the  defendant  J.  E.  Dlckerson  Company 
indebted  to  the  plaintiff,  and.  If  so,  in  what 
amount?  (3>  Is  the  defendant  W.  S.  Robert- 
son personally  Indebted  to  the  plaintiff,  and, 
if  so,  in  what  amount?  (4)  At  the  time  the 
action  was  commenced  and  attachment  lev- 
led,  did  the  defendants  W.  S.  Robertson 
and  J.  E.  Rankin,  receive,  hold  the  prop- 
erty levied  on  in  this  cause  in  trust  to 
satisfy  the  present  claim  and  demand  of 
the  plalntiffr*  The  only  defendants  who 
answered  were  the  J.  B.  Dlckerson  Company 
and  J.  B.  Rankin,  receiver,  but  the  defend- 
ant Robertson,  after  answers  filed^  having 
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been  made  a  party  defendant,  and  served' 
by  pnUlcation  of  snmmonB,  adopted  the  an- 
swer filed  by  hia  oodefendants.  •  The  defend- 
ants excepted  to  tbe  refusal  to  submit  the 
Issues  tendered,  and  to  the  Issues  as  submit- 
ted. The  defendants  submitted  a  series  of 
instructions  presenting  their  contentions,  and 
requested  the  court  to  charge  the  Jury  In  ac- 
cordance therewith,  all  of  which  were  declin- 
ed. His  honor  charged  the  Jury  that,  if 
they  believed  the  evidence,  they  should  an- 
swer the  first,  second,  and  fourth  Issues, 
"Yes."  To  the  refusal  to  give  the  instruc- 
tions asked,  and  to  the  Instructions  given,  the 
defendants  Rankin,  receiver,  Robertson,  and 
the  J.  E.  Dlckerson  Ck>mpany  excepted,  and 
appealed  fft>m  the  Judgment  rendered  upon 
the  verdict 

Moore  ^  Rollins  and  Geo.  L.  Christian,  for 
plaintiff.  Julius  C  Martin  and  Ohas.  A. 
Webb,  for  defendants. 

CONNOR,  J.  This  action  is  prosecuted  by 
the  plaintiff  for  the  purpose,  first,  of  recov- 
ering a  Judgment  against  J.  E.  Dickerson  ft 
Co.,  including  the  defendant  Robertson ;  sec- 
ond, against  the  X  E.  Dickerson  Company; 
and,  third,  for  the  purpose  of  subjecting  the 
assets  of  tlie  J.  BX  Dickerson  Company  in 
the  hnjds  of  the  receiver  to  the* payment  of 
such  Judgment  There  is  no  controversy  in 
regard  to  the  liability  of  Hollingsworth,  the 
maker  of  the  note,  or  of  J.  B.  Dickerson  and 
the  AsheviUe  Bank  as  indorsers.  His  honor 
having  instructed  the  Jury  to  answer  the 
third  issue  **No,"  upon  this  appeal  the  ques- 
tioa  as.  to  the  liability  of  Robertson  is  elim- 
inated. The  personal  representatives  of  Cot- 
trell  and  Watkins  not  being  parties,  no  ques- 
tion is  presented  in  respect  to  the  liability 
*of  the  deceased  partners. 

We  take  it  to  be  elementary  that  the  death 
of  Cottrell  worked,  by  operation  of  law,  a 
dissolution  of  the  firm  of  J.  E.  Dickerson  & 
Co.  George  on  Partnership,  257;  Bates  on 
Partnership,  §  610. 

It  is  equally  well  settled  that,  where  the 
dissolution  is  brought  about  by  operation  of 
law,  by  the  death  of  one  of  the  partners,  it  is 
not  necessary  to  give  notice,  to  prevent  lia- 
bility attaching  to  tte  estate  of  the  deceased 
partner,  or  to  either  of  the  surviving  part- 
ners, for  any  future  contracts  made  In  the 
name  of  the  firm.  In  Marlett  v.  Jackman,  8 
Allen,  287,  Bigelow,  C  J.,  says:  "Two  text- 
writers,  however,  of  great  learning  and  au- 
thority, have  laid  down  the  rule  that,  when 
a  copartnership  Is  dissolved  by  the  death  of 
one  of  the  copartners,  no  notice  of  the  disso- 
lution is  necessary,  and  the  surviving  part- 
ners are  not  bound  by  any  new  contract  en- 
tered into  by  one  of  the  firm  In  the  partner- 
ship name  after  dissolution,  although  it  Is 
made  with  a  person  who  had  previously 
dealt  with  the  firm,  and  had  no  notice  or 
knowledge  that  it  was  terminated  by  the 
death  of  one  of  the  membert.*'    Citing  Kent^ 


Commentaries,  Story  on  Partnership,  and 
Colyer  on  Partnership.  The  learned  d:iief 
Justice  further  says:  **Starting,  then,  with 
the  admitted  proposition  that  death  works  a 
dissolution  of  a  firm,  and  that  thereby  the 
estate  of  the  deceased  partner  and  his  per- 
sonal representatives,  as  wdl  as  his  share  of 
the  assets  of  the  firm,  are  absolutely  reliev- 
ed and  absolved  from  any  new  contracts  or 
subsequent  transactions  of  the  surviving 
partners  which  are  not  necessary  to  the  set- 
tlement of  the  Joint  business,  the  inquiry 
at  once  arises  as  to  the  effect  of  such  a 
dissolution,  caused  by  the  act  of  God,  on 
the  relative  rights  and  duties  of  the  surviving 
copartner.  One  of  the  essential  elements  of 
the  contract  of  copartnership  consists  in  the 
right  which  each  member  has  to  the  con- 
tinuance of  all  his  associates  as  members  of 
the  firm.  ♦  ♦  ♦  When,  therefore,  by  the 
death  of  a  member  of  the  firm,  his  personal 
liability  ceases,  and  his  estate  is  by  opera- 
tion of  law  absolved  from  all  future  con- 
tracts and  transactions  entered  into  in  the 
name  of  the  firm,  it  would  seem  to  follow 
as  a  necessary  consequence  that  the  power 
of  the  surviving  copartners  to  bind  each 
other  by  new  contracts  and  engagements 
must  at  once  cease.  The  copartnership 
would  then  be  terminated  not  only  as  to  the 
deceased  partner  and  his  estate,  but  also  as 
to  the  other  members  of  the  firm.  The  de- 
lectus personarum  would  not  longer  exist** 
It  seems  to  be  equally  wdl  settled  that  a 
surviving  partner  has  no  power  after  disso- 
lution to  renew  or  Indorse  a  note  In  the  name 
of  the  firm.  "The  dissolution  operates  as  a 
revocation  of  all  authority  for  making  new 
contracts.  It  does  not  revoke  the  authority 
to  arrange,  liquidate,  settle,  and  pay  those 
before  create^,  The  implied  power  of  the 
ex  partner  does  not  extend  to  giving  a  note 
or  to  drawing  a  bill  in  the  firm's  name. 
Nor  could  he  bind  the  firm  by  a  check  in  Its 
name.  Renewals  of  outstanding  bills  or 
notes  of  the  firm  stand  on  the  same  footing, 
and,  as  the  ex  partner  could  not  draw  a  Mil 
or  note  for  a  firm  debt  neither  could  he  renew 
a  bill  or  note  of  the  firm  given  for  tiielr 
debt*'  Daniel,  Neg.  Inst  §  870.  **Where  a 
note  Is  issued  by  a  partner  after  dissolution, 
it  will  not  bind  the  other  partners,  even 
though  given  for  a  debt  due  by  the  firm." 
Id.  371.  "Where  the  dissolution  Is  by  the 
death  of  one  of  the  partners,  the  surviving 
partner  may  indorse  a  note  payable  to  the 
firm  In  his  own  name.**  Bristol  v.  Sprague, 
8  Wend.  428;  Whitman  v.  Leonard,  3  Pick. 
177;  Charles  v.  Remick,  166  IlL  827,  40  N. 
B.  070;  Woodson  v.  Wood,  84  Va.  478,  5 
8.  E.  277;  Lusk  v.  Smith,  8  Bart).  670; 
Myatts  V.  Bell,  41  Ala.  222.  In  Abefi  v.  Sut- 
ton, 8  Bast  110,  Lord  Kenyon  said  in  regard 
to  the  liability  of  a  partner  for  an  indorse- 
ment made  after  the  dissolution  of  the 
firm:  "To  contend  that  this  llabUlty  to  be 
bound  by  the  acts  of  his  partner  extends  to 
times  subsequent  to  the  dissolution  is  to  my 
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mind  a  most  monstrous  proposition.  A  man 
In  that  case  could  never  know  when  he  is  to 
be  at  peace,  and  retired  from  all  the  concerns 
of  a  partnership/*  22  Am.  &  Eng.  Enc.  214. 
"A  note  given  by  one  partner  after  dissolu- 
tion of  the  partnership  does  not  bind  the 
other  partner,  although  given  in  the  part- 
nerslilp  name,  and  In  consideration  or  settle- 
ment of  a  subsisting  partnership  liabilKy.'* 
Haddock  v.  Crocheron,  32  Tex.  277,  5  Am. 
Rep.  244;  White  v.  Tudor,  24  Tex.  639.  76 
Am.  Dec.  126;  Fellows  v.  Wyman,  33  N.  H. 
351. 

It  Is  claimed,  however,  that  the  note  in 
suit  was  given  in  renewal  of  notes  executed 
by  the  same  persons.  The  contention  in  re- 
gard to  this  phase  of  the  case  is:  The  de- 
fendant Holllngsworth  executed  a  note  pay- 
able to  J.  E.  Dickerson  &  Co.  for  $4,900  in 
August,  1893,  which  was  indorsed  to  and 
discounted  by  the  Bank  of  Asheville,  and 
Indorsed  to  and  rediscounted  by  the  plaintUT 
bank.  This  notsi  at  maturity  was  returned 
to  the  Asheville  bank,  indorsed  for  collec- 
tion, and  charged  to  said  bank  by  the  plaintiff 
bank.  Upon  its  receipt  by  the  Asheville 
bank,  it  was  credited  to  the  plaintiff  bank. 
The  Asheville  bank  then  procured  a  renewal 
note  from  the  same  parties,  which  was  sent 
to  the  plaintiff  bank  for  rediscount  It  was 
in  evidence  that  the  plaintiff  bank  was  un- 
der no  obligation  to  rediscount  the  note  thus 
taken  in  renewal.  It  would  seem  that  each 
rediscount  by  the  plaintiff  bank  was  a  sepa- 
rate and  distinct  transaction.  It  was  in  evi- 
dence that  each  note»  as  it  was  sent  to  the 
Asheville  bank,  and  a  new  one  taken,  was 
marked  "Paid,**  and  surrendered  to  the  mak- 
ers. Whether  these  transactions,  resulting 
in  the  execution  of  the  note  in  suit,  operated 
as  a  payment  of  the  original  note,  it  is  not 
necessary  to  decide.  What  constitutes  a 
payment,  otherwise  than  by  money,  is  usual- 
ly a  mixed  question  of  law  and  fact,  de- 
pendent frequently  upon  the  Intention  of  the 
parties.  It  is  undoubtedly  true  that  the  re- 
newal of  the  note  secured  by  mortgage  or 
collateral  will  not  operate  to  discharge  the 
security.  It  is  equally  well  settled  that  the 
giving  of  a  note  or  draft  for  an  existing  in- 
debtedness does  not  operate,  unless  so  agreed 
by  the  parties,  to  extinguish  the  original  in- 
debtedness, and  upon  the  dishonor  of  the 
note  or  draft  the  creditor  may  sue  upon 
the  original  consideration.  ''A  note  given'  by 
all  the  parties  to  pay  for  the  goods  delivered 
would  not  extinguish  the  original  undertak- 
ing, like  a  bond  or  judgment  taken  for  it. 
The  plaintiffs  might  still  maintain  their  ac- 
tion for  goods  sold  and  delivered,  provided 
they  produced  and  delivered  up  the  note  on 
trial,  or  proved  it  was  destroyed."  Wilson 
V.  Jennings,  15  N.  C.  90,  cited  in  Mauney  v. 
Coit,  86  N.  G.  471.  "The  general  doctrine 
is  that  the  mere  giving  of  a  note  for  a  debt 
is  not  a  discharge  or  payment  of  the  debt, 
and  the  note  may  be  surrendered,  and  a  re- 
covery had  on  the  debt    But  if  there  are 


any  facts  tending  to  show  that  the  note, 
even  when  given  by  one  of  several  Joint 
debtors,  was  received  in  payment  of  the  debt 
then  it  becomes  a  question  for  the  Jury  to 
determine  whether  it  was  so  received,  and, 
if  they  find  that  it  was,  then  no  action  can  be 
maintained  on  the  debt.'*  Lee*s  Administra- 
tors V.  Fontaine,  10  Ala.  755,  44  Am.  Dec. 
605.  In  Spear  v.  Atkinson,  23  N.  G.  262, 
the  plaintiffs  sold  a  bill  of  goods  to  the 
defendants,  for  which  they  gave  their  promis- 
sory note.  Afterwards  one  of  the  defendants 
drew  a  bill  of  exchange  in  favor  of  the  plain- 
tiffs, and  took  up  the  promissory  note.  The 
bill  was  presented  for  payment  and  dis- 
honored. There  was  no  proof  that  the  bill 
had  been  returned  to  the  drawer,  or  that  the 
plaintlffis  ever  offered  to  surrender  it  at  the 
trial  In  an  action  in  assumpsit  on  the  orig- 
inal bill  of  goods,  the  plaintiffs  were  nonsuit- 
ed, and  the  Judgment  afl^med;  Daniel,  J., 
saying:  "If  the  plaintiffs,  therefore,  had  sur- 
rendered the  bill,  even  on  the  trial,  they 
might  have  recovered  upon  the  original  con- 
sideration. For  the  taking  of  the  note  first 
and  then  the  bill,  did  not  merge  the  orig- 
inal consideration,  as  a  bond  would  have 
done."  The  right  of  the  creditor  in  such 
case  is  to  sue  upon  the  original  considera- 
tion or  contract  If,  by  any  act  of  his, 
either  of  the  original  debtors  is  released,  as 
by  extending  the  time  of  payment  upon  val- 
uable consideration  or  otherwise,  such  de- 
fense must  be  set  up  by  such  debtor.  This 
action  being  upon  the  note  executed  July 
15,  1897,  more  than  two  years  after  ^  the 
death  of  Cottrell,  and  the  dissolution  of  the 
partnership,  and  also  after  the  purchase  by 
Dickerson  of  the  interest  of  the  surviving 
partners  in  the  assets  of  the  old  firm  of  J.  B. 
Dickerson  &  Go.,  the  action  cannot  be  main- 
tained as  upon  a  bond  indorsed  by  the  firm 
of  J.  B.  Dickerson  &  Go.  J.  B.  Dickerson 
is,  of  course,  individually  liable,  and  the 
fact  that  he  indorsed  the  note  as  J.  B. 
Dickerson  &  Go.  in  no  manner  affects  his 
individual  liability.  It  would  be  a  singular 
result  and  work  a  great  hardship  upon  part- 
ners, if  they  could  be  bound  upon  indorse- 
ments made  by  their  late  partners  under  the 
circumstances  existing  in  this  case. 

The  plaintiff,  however,  says  that  it  is  enti- 
tled to  Judgment  against  the  corporation,  the 
J.  B.  Dickerson  Gompany,  and  his  honor  was 
of  that  opinion.  This  contention  is  based  up- 
on the  theory  that  it  permitted  its  business  to 
be  conducted  in  the  name  of  J.  B»  Dickerson 
&  Go.;  that  the  business  sign  was  never  chan- 
ged, the  same  stationery  was  used,  goods 
were  bought  and  sold  in  the  name  of  J.  E. 
Dickerson  &  Go.,  the  correspondence  was  car- 
ried on  in  that  name,  and  the  account  at  the 
bank  was  kept  in  that  name.  There  can  be 
no  question  as  to  the  validity  of  the  articles 
of  Incorporation.  Whatever  may  have  been 
the  motive  of  Dickerson  in  forming  the  cor- 
poration, it  became  a  de  Jure  as  well  as  a 
de  facto  corporation,  and  coi^ld  only  be  bound 
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upon  contract  made  In  its  corporate  name, 
and  for  corporate  purposes,  or  for  debts  for 
whicn  It  bad  received  tbe  consideration. 
Tbis  note  was  never  payable  to  tbe  corpora- 
tion, was  not  executed  in  consideration  of 
any  debt  due  tbe  corporation,  was  never  in- 
dorsed by  any  officer  of  tbe  corporation  in 
bis  official  capacity,  and  it  is  difficult  to  per- 
ceive bow  it  could  bave  become  liable  upon 
tbe  cause  of  action  set  fortb  in  tbe  com- 
plaint; tbat  is,  tbe  promissory  note  of  Hol- 
llngswortb.  Tbe  casbier  of  tbe  bank,  its 
teller,  and  one  of  its  directors  knew  of  tbe 
existence  of  tbe  corporation,  and  knew  tbat 
it  bad  purcbased  tbe  assets  and  stock  of  J. 
E.  Dickerson  &  Co.,  and  tbat  J.  E.  Dickerson 
Jk  Go.  bad  ceased  to  exist  in  respect  to  tbe 
bardware  business.  It  is  not  necessary  for 
us  to  decide  to  wbat  extent  tbe  knowledge 
•  of  tbese  persons  is  to  be  imputed  to  tbe 
bank,  as  fixing  it  witb  notice  of  tbe  status 
of  tbe  parties.  Certainly,  if  bis  bonor  was 
correct  in  telling  tbe  Jury  tbat  upon  tbe  evi- 
dence tbe  firm  of  J.  E.  Dickerson  &  Go.  was 
liable  upon  tbe  indorsement,  tbis  would  ex- 
clude tbe  idea  tbat  tbe  J.  E.  Dickerson  Com- 
pany was  liable  upon  tbe  same  indorsement 
It  must  be  kept  in  mind  tbat  tbis  action  is 
upon  tbe  indorsement  upon  tbe  note,  and 
not  upon  any  open  account  or  otber  form  of 
indebtedness  by  tbe  corporation  to  tbe  Asbe- 
ville  Bank.  In  order  to  maintain  its  action 
against  tbe  J.  B.  Dickerson  Company,  tbe 
plaintiff  must  connect  tbe  corporation  witb, 
and  make  it  a  party  to,  tbe  note  of  Boilings- 
wortb,  because  it  was  only  in  tbis  way  tbat 
it  acquired  any  rigbt  of  action.  We  tbere- 
fore  conclude  tbat  upon  tbe  issue  as  sub- 
mitted to  tbe  Jury,  and  upon  tbe  evidence  in- 
troduced by  tbe  plaintiff,  bis  bonor  was  in 
error  in  cbarging  tbe  Jury  to  answer  tbe  sec- 
ond issue  in  tbe  afilrmative. 

Tbe  plaintiff  says  tbat,  bowever  tbis  may 
be,  J.  E.  Dickerson  was,  in  any  point  of  view, 
personally  liable  upon  tbe  indorsement,  and 
tbat  be  formed  tbe  corporation  for  tbe  pur- 
pose of  defrauding  bis  creditors;  tbat  pur- 
suant tbereto,  and  in  execution  of  sucb  fraud- 
ulent purpose,  be  transferred  bis  property  to 
tbe  corporation;  tbat  tbe  transfer  of  tbe 
stock  followed  by  tbe  absolute  sale  tbereof 
to  tbe  defendant  Robinson  was  a  fraud  upon 
bis  creditors.  For  tbe  purpose  of  examining 
tbis  pliase  of  tbe  case,  tbe  intent  witb  wbicb 
Dickerson  formed  tbe  corporation  of  J.  E. 
Dickerson  Company  is  material  only  as  a  cir- 
cumstance or  fact  to  be  considered  by  tbe 
Jury  in  connection  witb  otber  facts.  He  bad 
a  legal  rigbt  to  do  so.  In  tbe  transfer  of 
tbe  assets  of  J.  B.  Dickerson  &  Go.  to  said 
corporation,  and  taking  in  payment  tberefor 
tbe  stock  of  said  corporation,  be  committed 
no  fraud  upon  bis  creditors,  unless  done  with 
a  fraudulent  intent  Tbe  sbares  of  stock  rep- 
resented tbe  property  wbicb  be  put  into  tbe 
corporation,  and  were  liable  for  bis  debts,  as 
tbe  property  would  bave  been.  Tbe  deposit 
of  tbis  stock  as  coUaterai  security  for  tbe 


debt  due  Cottrell,  Watkins  &  Co.  was  based 
upon  a  valuable  consideration,  and  was  a 
valid  transaction,  as  against  his  otber  cred- 
itors, in  tbe  absence  of  any  fraudulent  in- 
tent Tbe  subsequent  sale  of  tbe  stock,  in 
consideration  of  tbe  release  of  the  indebted- 
ness to  Cottrell,  Watkins  &  Co.,  was,  in  tbe 
absence  of  fraud,  valid  against  all  persons 
except  tbe  creditors  of  tbe  J.  B.  Dickerson 
Company.  Tbe  payment  of  tbese  creditors 
was  assumed  by  Robertson,  and  it  is  in  evi- 
dence tbat  all  of  tbe  creditors  of  tbe  corpora- 
tion, proving  tiieir  claims  pursuant  to  the 
orders  in  tbe  suit  in  equity,  bave  been  paid. 
Tbe  plaintiff,  bowever,  says  tbat  tbe  cor^ 
poration  took  tbe  property  subject  to  tbe 
debts  of  J.  E.  Dickerson  or  J.  E.  Dickerson 
&  Co.,  or,  in  tbe  language  of  tbe  brief,  "when 
a  corporation  takes  tbe  assets  of  an  individ- 
ual or  partnership  concern,  and  issues  in 
payment  therefor  its  stock,  as  was  done  in 
this  case,  tbe  assets  thus  passing  to  the  cor- 
poration remain  liable  for  all  of  the  debts  of 
the  concern."  Upon  tbis  principle  tbe  plain- 
tiff contends  that  the  J.  E.  Dickerson  Com- 
pany is  liable  for  tbe  note  in  controversy. 
It  seems  well  settied  'that  a  corporation  buy- 
ing all  the  property  of  another  corporation, 
and  paying  therefor  in  stock  of  tbe  former 
corporation  issued  to  tbe  stockholders  of  the 
latter  corporation,  must  either  pay  tbe  ob- 
ligations of  the  latter  corporation,  or  bave 
the  property  sold  to  pay  such  obligations.'* 
Cook  on  Corp.  S  673.  This  doctrine  is  based 
upon  the  principle  tbat  corporate  property 
is  held  in  trust  first  for  the  benefit  of  the 
creditors  of  the  corporation,  and  then  for  tbe 
stockholders,  and  tbat  sucb  trust  attaches 
to  it  in  the  hands  of  tbe  new  corporation. 
In  Hibemia  Ins.  Co.  v.  St  Lu  ft  N.  O.  Trans- 
portation Co.  (C.  G.)  13  Fed.  516>  McCrary, 
C.  J.,  says:  ''A  distinction  witb  respect  to 
transactions  of  this  character  exists  between 
a  corporation  and  a  natural  person.  A  nat- 
ural person  may  sell  all  of  bis  property  for  a 
fair  consideration  if  the  transaction  is  bona 
fide,  and  the  buyer  will  not  be  required  to 
take  care  that  tbe  seller  provides  for  and 
pays  all  of  his  debts.  A  corporation,  unlike 
a  natural  person,  by  disposing  of  all  its  prop- 
erty, may  not  only  deprive  itself  of  tbe 
means  of  paying  its  debts,  but  be  deprived 
of  corporate  existence,  and  place  itself  be- 
yond the  reach  of  processes  at  law.  At  all 
events,  equity  cannot  permit  the  owners  of 
one  corporation  to  organize  another,  and 
transfer  from  the  former  to  tbe  latter  all  of 
the  corporate  property,  without  paying  all 
of  tbe  corporate  debts."  Taylor  on  Corp. 
655.  It  is  also  said  that,  '^bere  a  corpora- 
tion formed  by  and  consisting  of  tbe  mem- 
bers of  a  copartnership  takes  a  convey- 
ance or  assignment  of  all  of  tbe  assets  of  the 
partnership  for  the  purpose  of  continuing  tbe 
business,  it  is  to  be  presumed  that  it  has 
assumed  tbe  partnership  debts,  and  it  is 
prima  facie  liable  therefor.*'  Clark  &  Ma^ 
shall  on  Corp.  346.    Tbe  same  Writer  says: 
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"Bat  a  corporation  that  has  taken  over  tbe 
property  of  a  partnership  is  not  liable  for 
the  debts  of  the  latter  nntil  it  is  shown  that 
the  sale  was  fraudulent  as  to  the  creditors 
of  the  latter,  or  that  there  was  an  express 
contract  to  assume  such  liability,  or  that  the 
transaction  was  a  mere  continuation  of  the 
partnership.*' 

All  of  the  cases  to  which  our  attention  has 
been  called  hare  arisen  in  an  effort  of  the 
creditors  of  the  first  corporation  or  of  the 
partnership  to  follow  the  property  impress- 
ed with  the  trust  into  the  new  corporation. 
In  Andres  y.  Morgan,  Trustee,  62  Ohio  St 
236,  56  N.  B.  875,  78  Am.  St  Rep.  712,  the 
facts  were  that  certain  persons  were  con- 
ducting business  as  a  partnership  known  as 
the  Franklin  Mill  Ck)mpany.  The  partner- 
ship being  indebted,  a  corporation  was  char^ 
tered  and  organised;  the  property  being 
transferred  to  the  corporation;  each  partner 
taking  stock  representing  his  interest  in  the 
partnership  property.  The  corporation,  be- 
coming insolvent,  executed  a  deed  of  trust 
The  creditors  of  the  partnership  sought  to 
prove  their  claims  against  the  assets  of  the 
corporation.  Marshall,  J.,  says:  *^On  this 
state  of  the  case,  it  is  very  clear  that  the 
corporation  was  liable  for  this  debt,  whether 
it  had  expressly  assumed  the  indebtedness  <tf 
the  partnership  or  not  It  is  not  to  be  re- 
garded as  an  ordinary  sale  of  property  by 
one  to  another.  A  partnership  is  a  quasi 
legal  entity.  It  owns  property  and  has  lia- 
bilities as  such.  Its  creditors  have  a  right 
to  the  payment  of  their  claims  from  the 
partnership  assets  in  preference  to  indiyid- 
ual  creditors,  and  have  in  equity  a  lien  on 
the  assets  of  the  firm,  that  may  be  worked 
out  through  the  partners.  So  that  when 
the  partners  transferred  all  of  the  property 
of  the  firm  to  the  company,  the  purtnership 
was  dissolved,  and  the  rights  of  its  creditors 
followed  the  partners  and  the  property  into 
the  corporation,  and  it  was  bound  to  dis- 
charge the  debts  of  the  partnership,  having 
received  the  property  of  the  partnership  on 
which  it  had  obtained  credit  It  could  not 
retain  the  property  and  repudiate  the  Uabil- 
ity." 

A  careful  examination  of  the  authorities 
falls  to  disclose  any  case  In.  which  the  i»in- 
dple  upon  which  a  new  corporation  becomes 
liable  by  reason  of  taking  the  assets  of  the 
old  corporation  or  a  partnership  is  applied 
to  the  transfer  of  property  by  an  individual 
In  payment  of  his  subscription  to  the  capital 
stock  of  a  corporation,  in  the  absence  of  any 
finding  that  such  transfer  was  made  with 
intent  to  defraud  his  creditors.  In  Austin  v. 
Tecumseh  Bank  (Neb.)  68  N.  W.  628,  35 
L.  R.  A«  444,  59  Am.  St  Rep.  543,  the  fkcts 
were:  Russell  &  Holmes  were  engaged  in 
business  as  bankers.  The  plaintilf  deposit- 
ed with  them  the  sum  of  $300,  and  received 
a  certificate  therefor.  The  firm  went  into 
liquidation,  closed  its  business,  and  organized 
a  corporation  having  the  name  of  the  Bank 
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of  Russell  ft  Holmes,  and  engaged  in  the 
business  of  banking  as  the  successor  of  said 
bankers,  Russell  &  Hplmes.  Thereafter  the 
Bank  of  Russell  ft  Holmes  went  into  liquida- 
tion and  closed  its  business,  when  the  de- 
fendant bank  was  duly  organized  and  created 
by  virtue  of  the  national  banking  act.  The 
plaintiff  sued  the  defendant  bank  on  his  cer- 
tificate of  deposit,  alleging  that  the  defendant 
was  organized,  created,  and  came  into  pos- 
session of  the  property,  assets,  ete.,  of  the 
Bank  of  Russell  &  Holmes  and  of  the  late 
firm  of  Russell  ft  Holmes,  and  that  thereby 
the  defendant  bank  bedime  liable  to  the 
plaintiff  for  the  deposit  so  received.  The 
plaintiff  alleged  that  the  business  of  the 
defendant  bank  was  carried  on  in  the  same 
building  previously  occupied  by  the  Bank 
of  Russell  ft  Holmes,  and  that  all  the  owners 
and  officers  of  said  bank  became  stockholders 
of  the  corporation  bank,  and,  as  such,  man- 
aged and  controlled  its  business,  whereby 
the  defendant  assumed  this  indebtedness  and 
became  liable  therefor.  The  plaintiff  fur- 
ther alleged  that  the  Bank  of  Russell  ft 
Holmes  was  wholly  insolvent  The  defend- 
ant denied  the  material  allegations  of  the 
complaint  The  circuit  court  gave  to  the 
Jury  a  peremptory  charge  to  find^or  the  de- 
fendant Upon  appeal,  Post  O.  J.,  said: 
"The  judgment  of  the  district  court  appears 
to  rest  upon  the  conclusion  that  the  plaintiff 
has  failed  to  state  a  cause  of  action  against 
this  defendant  and  our  investigation  of  the 
subject  has  led  to  the  same  result  It  will 
be  observed  from  a  careful  reading  of  the 
petition  that  it  is  not  charged  that  the  Bank 
of  Russell  ft  Holmes  became  a  national 
bank;  that  said  corporation  was  reorgan- 
ized under  the  national  banking  act  or  oth- 
erwise; that  its  liabilities,  or  any  part 
thereof,  were  in  fact  assumed  by  the  defend- 
ant herein,  or  that  the  latter  did  not  in 
good  faith,  in  the  usual  course  of  basiness, 
purchase  and  pay  for  the  rights  and  prop- 
erty therein  described."  After  discussing  the 
question  involved,  the  chief  Justice  concludes: 
*rrhere  are  to  be  found  in  the  Reports  and 
text-books  expressions  apparently  sustain- 
ing the  proposition  that  a  corporation  which 
upon  its  organization  succeeds  to  the  busi- 
ness and  property  of  another  corporation 
or  firm  is  from  that  fact  alone  chargeable 
with  the  indebtedness  of  the  latter.  It  is, 
for  Instence,  said  by  Mr.  Beach  in  his  ex- 
cellent work  on  the  Law  of  Private  Corpo- 
rations, S  360,  that  'where  an  old  established 
corporation  sells  out  to  a  newly  organized 
one,  and  turns  over  all  its  property,  the  new 
company  becomes  liable  upon  the  debts  and 
contracte  of  the  old.*  The  strict  accuracy 
of  that  stetement  may,  we  think,  be  doubt- 
ed, in  view  of  the  omission  therefrom  of  any 
reference  to  the  purpose  or  character  of  the 
transaction  contemplated,  or  the  consider- 
ation therefor."  He  then  proceeds  to  classi- 
fy the  cases  in  which  such  liability  atteches: 
"(1)  Cases  in  which  the  liability  of  the  new 
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corporatioii  raralta,  not  from  the  operation 
of  law,  but  from  its  contract  relation  with 
the  old ;  (2)  cases  in  which  the  transfer  of 
the  property  and  franchise  amounts  to  a 
frand  upon  the  creditors  of  the  old  corpora- 
tion;  (3)  cases  where  the  drcumstanoes  at- 
tending the  creation  of  the  new  corporation, 
and  its  succession  to  the  business,  franchise, 
and  property  of  the  old,  are  such  as  to  raise 
the  presumption  or  warrant  the  finding  that 
it  is  a  mere  continuation  of  the  former — 
that  it  is,  in  short,  the  same  corporate  body 
under  a  different  name.  And  the  facts  upon 
which  such  finding  or  presumption  depends 
will  not  be  presumed,  but  should  afflrmatiye- 
ly  appear  from  the  pleadings  and  proofs** 
It  will  be  observed  that  there  is  no  sugges- 
tion that  these  principles  would  apply  to  the 
cases  in  which  an  individual  transferred  his 
property  in  payment  of  his  stock.  We  can 
see  no  difference  between  the  transaction  set 
forth  in  this  record  and  the  one  in  which 
Dickerson  had  sold  his  property  and  taken 
a  note  therefor.  This  certainly  would  be 
no  fraud  upon  creditors,  unless  made  with 
a  fraudulent  intent  If,  in  the  latter  case, 
he  had  transferred  the  note  to  a  bona  fide 
purchaser  for  value  and  without  notice,  the 
purchaser  Iwould  acquire  a  good  title  as 
against  his  creditors.  The  case  of  Frleden- 
wald  V.  Tobacco  Works,  117  N.  O.  M4,  23 
S.  E.  400,  comes  within  the  first  and  third 
classes.  The  firm  of  J.  E.  Dickerson  &  Go. 
was  not  liable  upon  this  note.  J.  B.  Dicker- 
son,  trading  under  the  name  of  J.  E.  Dicker- 
son  ft  Co.,  was  personally  liable  thereon. 

For  the  purpose  of  passing  upon  the  de- 
fendant's exception  to  his  honor's  charge  up- 
on the  fourth  issue,  we  must  assume  that 
he  accepted  the  defendant's  testimony  as 
true.  From  that  point  of  view,  the  condition 
of  the  property  at  the  time  of  the  organiza- 
tion of  the  corporation  was  as  follows:  The 
firm  of  J.  E.  Dickerson  &  Co.  having  been  dis- 
solved, its  entire  assets  had  become  the  prop- 
erty of  J.  E.  Dickerson  by  purchase  from 
the  surviving  partner  and  personal  repre- 
sentatives of  the  deceased  partners.  This 
condition  continued  from  the  date  of  the 
purchase,  December  12,  1895,  until  August 
1,  1897.  At  that  date  t^iere  were  no  liens 
upon  the  property,  and  Dickerson  had  a  right 
to  sell  it  or  transfer  it  to  either  of  his  cred- 
itors in  payment  of  their  debts,  provided  it 
was  done  in  good  ftUth.  Upon  the  forma- 
tion of  the  corporation  an  inventory  of  the 
goods  was  taken,  and  the  corporation  pur- 
chased them,  issuing  to  Dickerson  stock  in 
payment  therefor;  Dickerson  agreeing  to 
pay  the  debts  of  J.  E.  Dickerson  &  Co. 
There  was  no  concealment  of  the  transaction 
from  the  First  National  Bank  of  Asheville; 
the  cashier  being  one  of  the  Incorporators, 
and  knowing  all  of  the  facts  connected  with 
it  We  see  no  evidence,  from  the  defend* 
ant*8  testimony,  at  least  tending  to  show 
any  frand  uiM>n  his  creditors,  except  that 
Dickerson  says  that  his  purpose  In  organ- 


izing the  corporation  was  to  avoid  certain 
liability  on  account  of  a  suit  in  the  federal 
court,  upon  which  it  seems  no  judgment  has 
ever  been  obtained.  The  shares  of  stock 
which  were  Issued  to  Dldcenon  were  sob- 
Ject  to  his  debts  to  the  same  extent  as  the 
property  assigned  to  the  corporation.  There 
being  no  liens  upon  his  stock,  he  had  a  right 
to  sell  It  or  assign  it  to  either  of  his  cred- 
itors. He  swears  that  this  was  done  in  good 
faith,  without  Intent  to  defraud  any  one. 
Mr.  Bobertson  says  that  at  the  time  he  took 
the  assignment  he  knew  nothing  of  Dlck^- 
son's  indebtedness.  When, the  final  trans- 
action occurred,  in  which  DldLorson  parted 
with  the  title  to  the  stodc  and  aU  his  In- 
terest In  the  gooda  and  other  assets  of  the 
J.  B.  Dickerson  Company,  there  was  a  sur- 
render of  the  indebtedness  to  Bobertson  and 
the  personal  representatives  of  the  deceased 
partners.  This  certainly  constltated  Bob- 
ertson a  purchaser  for  value,  and  there  is  no 
evidence  that  he  had  any  notice  of  Dick- 
erson's  Indebtedness  to  the  bank.  We  are 
unable  to  see  why  this  did  not  vest  in  Bob- 
ertson a  perfect  title  to  the  stock  and  to  such 
interest  as  DidLorson  had  In  the  property, 
being  that  which  remained  after  the  pay- 
ment of  the  debts  of  the  corporation.  Bob- 
ertson having  assumed  the  payment  of  these 
debts,  and  they  having  been  paid,  no  ques- 
tion arises  In  respect  to  any  Indebtedness  of 
the  corporation.  The  action  of  Dickerson 
in  respect  to  the  formation  of  the  corpora- 
tion was  not  as  a  matter  of  law,  a  fraud 
upon  his  creditors.  So  far  as  we  can  se^ 
from  his  testimony,  he  regarded  the  Ashe- 
ville Bank  as  absolutely  solvent  The  note 
upon  which  he  was  indorser  was  made  for 
the  accommodation  of  the  bank.  It  seems 
from  the  testimony  that  he  became  Indebted 
to  the  bank  in  some  large  amount  but  at 
what  time  such  Indebtedness  accrued,  or  ex- 
actly how  it  came  about  is  not  very  clear 
from  the  testimony.  In  fact  there  seems 
to  be  much  controversy  as  to  the  origin  and 
extent  of  his  Indebtedness.  Dlckersoh's  tes- 
timony tends  to  show  a  course  of  dealing 
with  and  on  part  of  the  bank  which  was  well 
calculated  to,  and  did,  result  in  fraud  upon 
the  plaintiff.  If  his  purpose  In  the  forma- 
tion of  the  corporation,  transfer  of  his  prop- 
erty, and  his  subsequent  dealings  in  in- 
spect thereto  with  the  defendant  Bobertson, 
were  with  a  fraudulent  Intent  and  this  was 
known  to  Bobertson,  or  he  was  put  upon  no- 
tice, the  assignment  of  stock  to  him  oould 
be  set  aside  by  Dickerson's  creditors.  These, 
however,  were  questions  of  fact  which 
should  have  been  submitted  to  the  jury  un- 
der proper  instructions  from  the  court  The 
corporation  did  not  assunfe  the  Indebtedness 
of  J.  E.  DidLerson,  and  is  not  liable  as  a 
corporation  therefor  unless  such  liability  at- 
taches by  operation  of  law.  If  there  was 
any  fraudulent  purpose  on  the  part  of  Dick- 
erson in  transferring  the  property  to  the  cor- 
poration, his  creditors  had  their  remedy  to 
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foHow  and  subject  It  to  the  payment  of  tbelr 
debt),  unless  otber  and  superior  rlgbts  had 
attached.  Such  purpose  is.  expressly  dcftiied 
by;  C^ickecaon.  It  theretoie  became  an  isaae 
of  fact  to  be  determined  by-  the  jury.  Many 
facta  and  drcnmstanoea  are  called  to  our  at- 
tention aa  constituting  fraud  which  are  com- 
petent as  OTidence,  but  do  not  of  themselves, 
considered  either  singly  or  taken  together, 
constitute  fraud  per  se.  "4n  insolvent  own- 
er  of  property  has  the  same  right  as  one 
who  is  solvent  to  dispose  of  it  by  a  sale  or 
conveyance  to  secure  a  present  indebtedness, 
in  the  absence  oi  an  operating  bankrupt 
act,  when  done  bona  fide,  and  net  with  the 
covinous  purpose  of  hindering  or  defrauding 
creditors,  and  the  presence  of  such  purpose 
alike  vitiates  and  avoida  the  conveyance 
made  by  either.  When  the  vitiating  intent 
appears  in  the  inatrument  itself,  the  court 
ascertains  and  adjudges  the  fact,  and  no 
jury  flnding  is  necessary.  But  when  the 
fraud  is  to  be  inferred  from  surrounding  cir- 
cnmatances,  and  is  not  an  element  in  the 
transaction,  it  must  be  found  by  a  jury,  and 
upon  a  proper  issue  framed  to  raise  the  in- 
quiry." Beasley  v.  Bray,  08.  N.  C.  266,  8 
S.  B.  407. 

The  cause  should  be  remanded,  and  a  new 
trial  had  upon  the  issue  of  fraud  raised  by 
the  pleadings,  and  the  claim  of  the  defend- 
ant Kobertson  that  in  any  event  he  is  a 
purchaser  for  value  and  without  notice.  The 
burden  of  proof  upon  the  first  issue  will  be 
tipon  the  plaintiff;  and  as  to  the  second  up- 
on the  defendant  Cox  v.  Wall,  132  N.  G. 
780,  44  8.  B.  635.  Let  this  be  certified. 
New  trial. 

PlalntiiTs  Appeal. 

Hia  honor  instructed  the  jury  to  answer 
the  third  issue— **Is  the  defendant  W.  S.  Rob- 
ertson personally  indebted  to  the  plaintiff, 
and,  if  80^  in  what  amount7"-^in  the  nega- 
tive. The  plaintiff  excepted  and  appealed. 
For  the  reasons  given  In  the  opinion  in  the 
defendants'  appeal,  we  are  of  the  opinion  that 
bis  honor  correctly  instructed  the  jury. 
There  is  no  asapect  of  the  testimony  in  which 
the  defendant  W.  S.  Robertson  could  be  per- 
sonally liable  to  the  plaintiff.  The  judgment 
in  that  respect  must  be  afi!lrmed.    Aflirmed. 


(UOG*.  m) 

OLIVBROS  V.  STATE. 
(Supreme  Ck>urt  of  Georgia.    May  14,  1904.) 

MISTRlAIr-BZPBKSSIOn  OF  OPINION  BT  COUBT. 

1.  Where,  in  the  trial  of  one  accused  of  embes- 
Element,  a  certain  receipt,  signed  by  the  ac- 
cused, acknowledging  the  reception  of  the  mon- 
ey, waa  offered  in  evidence  by  the  state,  and  ob- 
jected to  by  the  accused,  and  the  trial  judge,  in 
giving  his  reasons  for  admitting  it,  expressed 
bis  opinion  as  to  the  effect  and  weight  of  such 
a  receipt  as  evidence,  this  did  not  authorise  the 
judge  of  his  own  motion,  over  the  protest  of  the 
accused,  to  declare  a  mistrial  and  discharge  the 
jury. 


2.  It  was  therefore  error,  when  a  mistrial 
had  been  so  granted,  and  the  accused  arraigned 
before  a  second  jury,  to  overrule  a  plea  of  for- 
mer jeopardy. 

(^Uabns  by  the  Oourt) 

a  The  Cknlstitntion  of  this  state  enlarges  the 
general  rule,  and  expressly  provides  for  a  second 
arraignment  after  the  grant  of  a  mistrial. 

4*  Considering  the  gravity  of  the  issue,  mis- 
trials should  not  be  nghtly  granted,  as  for  er- 
rors of  the  court  in  admitting  or  excluding  evi- 
dence. 

5.  But,  under  the  exception  stated  in  the  €k>n- 
stitution,  a  mistrial  is  not  limited  to  cases  of 
physical  necessity,  aa  for  the  sickness  of  a  juror, 
but  may  be  ordered  where  it  is  necessary  to  cure 
the  effect  of  occurrences  or  misconduct  tending 
to  destroy  the  fairness  of  the  trial. 
,  Per  Lamar  and  Candler,  JJ.,  specially  con- 
curring. 

Error  from  Superior  Oourt,  Ohatham  Ooun- 
ty ;  Geo.  T.  Cann,  Judge. 
*  J.  B.  Oliveros  was  convicted  of  ^nbeszle- 
ment,  and  brings  error.    Reversed. 

See  45  S.  O.  696. 

Twiggs  A  Oliver,  for  plaintiff  In  error.  W. 
W.  Osborne,  Sol.  Gen.,  fdr  the  State. 


SIMMONS,  a  J.  The  record  discloses  that 
Oliveros  was  put  upon  trial  under  an  indict- 
ment charging  him  with  embezzlement  Be 
pleaded  not  guilty.  The  jury  had  been  im- 
paneled and  sworn  to  try  this  issue  between 
the  state  and  the  accused.  Oliveros  appears 
to  have  been  the  cashier  of  a  railroad  com- 
pany. In  order  to  prove  that  he  had  received 
the  money  charged  to  have  been  embezzled,  a 
receipt  signed  by  him  was  tendered  in  evi- 
dence. This  receipt  acknowledged  the  re- 
ception by  him  of.  a  certain  package  of  moniBy 
from  an  express  company.  One  of  the  objec- 
tions ur^ed  by  the  accused  to  the  admission 
of  this  receipt  was  that  it  was  not  the  high- 
est and  best  evidence.  The  trial  judge  over- 
ruled the  objections,  and  said,  in  announcing 
his  opinion  as  to  the  admissibility  of  the  evi- 
dence: "A  receipt  showing  the  delivery  of  a 
package  ia  about  as  high  evidence  as  you  can 
get  It  is  about  as  high  evidence  as  one  can 
get  that  a  man  has  received  anything  when 
he  acknowledges  it  in  writing.'*  Counsel  for 
the  accused  called  the  attention  of  the  judge 
to  his  remarks  upon  the  effect  and  weight  of 
the  receipt  and  the  judge  said :  "What  I  mean 
to  say  and  what  I  did  say  is  this :  When  a 
man  acknowledges  the  receipt  of  money,  it  is 
about  as  high  evidence  as  a  man  can  have.  I 
didn't  speak  of  the  receipt  at  all.  The  ac- 
knowledgment of  the  receipt  of  money  by  a 
party  is  about  aa  high  evidence  as  you  can 
produce  that  he  received  it  All  receipts  are 
open  to  attack.  The  receipt  of  a  deed  ia  open 
to  attack.  It  is  prima  facie  evidence  of  the 
receipt  of  money.  It  is  not  conclusive."  The 
trial  then  proceeded  for  the  rest  of  the. day. 
At  night  a  recess  was  taken.  The  following 
morning  the  judge,  over  the  protest  of  the  ac- 
cused, discharged  the  jury  and  declared  a 
mistrial  because  6t  the  remarks  set  out  above. 


K  2.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  f  8S0. 
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deeming  them  so  erroneous  as  to  vitiate  any 
verdict  that  might  be  found  against  the  ac- 
cused. At  the  following  term  of  the  court  the 
accused  was  again  arraigned  and  put  upon 
trial  before  another  Jury  upon  the  same  in- 
dictment He  pleaded  former  Jeopardy.  The 
plea  was  overruled,  and  he  excepted. 

Was  the  trial  Judge  right,  under  the  above- 
stated  facts,  in  discharging  the  jury  and  de- 
claring a  mistrial  over  the  protest  of  the  ac- 
cused? We  think  not  To  Justify  the  grant 
of  a  mistrial  without  the  consent  of  the  ac- 
cused, there  must  be  either  a  moral  or  a 
physical  necessity.  See  Nolan  v.  State,  55 
Ga.  521,  21  Am.  Rep.  281.  The  facts  in  the 
present  case  do  not  show  either  a  moral  or  a 
physical  necessity.  This  being  true,  the  sole 
question,  then,  for  decision  is  whether  the 
trial  Judge  may  declare  a  mistrial  for  an 
error  of  law  committed  by  him  during  the 
progress  of  the  case  in  admitting  or  exclud- 
ing evidence  or  some  other  erroneous  ruling. 
While  many  exceptions  have  been  made  by 
the  courts  to  the  rule  that  in  no  case  could  a 
mistrial  be  declared  after  the  Jury  had  been 
sworn  and  impaneled  and  put  upon  the  pris- 
oner, we  have  sought  diligently  to  ascertain 
if  any  court  had  ever  held,  as  a  new  excep- 
tion, that  a  Judge  might  declare  a  mistrial 
because  of  an  error  committed  by  himself; 
and  have  been  unable  to  find  such  a  case. 
The  only  one  cited  in  the  briefs  of  counsel, 
and  the  only  one  we  have  been  able  to  find, 
which  deals  with  such  a  point,  is  Hilands  v. 
Com.,  Ill  Pa.  1,  2  Atl.  70,  56  Am.  Rep.  235. 
That  case  holds,  in  substance,  that  the  Judge 
has  no  authority  or  power  to  grant  a  mistrial 
for  an  error  committed  by  himself.  The  Con- 
stitution of  this  state  declares  that  **no  per- 
son shall  be  put  in  Jeopardy  of  life,  or  liberty, 
more  than  once  for  the  same  offense,  save  on 
his  or  her  own  motion  for  a  new  trial  after 
conviction,  or  in  case  of  mistrial."  When, 
therefore,  a  person  accused  of  crime  has  been 
put  upon  his  trial,  and  a  Jury,  selected  by  him 
and  the  state,  charged  with  the  case,  there 
must  be  a  verdict  either  for  him  or  against 
him,  unless  there  is  an  absolute  moral  or 
physical  necessity  for  a  mistrial,  or  he  con- 
sents to  the  same.  Consequently,  if  a  Judge 
capriciously  or  erroneously  declares  a  mis- 
trial, and  the  accused  is  again  put  upon 
trial,  he  will  be  placed  in  Jeopardy  a  second 
time  for  the  same  offense.  It  may  be  argued, 
however,  that  this  same  section  of  the  Con- 
stitution provides  that  this  rule  as  to  Jeopar- 
dy shall  not  obtain  in  case  of  mistrial.  That 
is  doubtless  true  If  the  mistrial  arises  from 
absolute  moral  or  physical  necessity.  This 
was  the  rule  of  a  large  majority  of  the  courts 
before  these  words  were  put  in  our  organic 
law,  and,  of  course,  they  were  placed  there 
with  knowledge  on  the  part  of  the  makers  of 
the  Constitution  of  what  the  courts  had  held 
to  be  a  legal  mistrial.  They  were  also  placed 
there,  we  presume,  to  settle  what  was  a  dis- 
puted question  among  some  of  the  courts  as 
to  whether  a  person  could  again  be  placed 


upon  trial  for  the  same  offense,  and  under  the 
same  indictment,  after  a  mistrial  for  any 
cau^  The  Constitution  and  laws  of  this 
state  safeguard  the  lives  and  liberties  of  the 
people,  and  the  courts  have  established  pro- 
cedure with  this  view  and  purpose.  They 
have  established,  as  before  remarked,  excep- 
tions to  the  old  iron-clad  rule  that  there  must 
be  a  verdict,  as  pointed  out  by  the  writer  in 
Stocks  V.  State,  91  Ga.  831,  18  S.  E.  847;  but 
they  have  not  made,  and  we  apprehend  will 
never  make,  the  exception  that  a  mistrial 
may  be  declared  in  a  criminal  case  on  the 
Judge's  own  motion,  when  he  thinks  that  he 
has  committed  error.  It  would  not  do  to  hold 
that,  whenever  a  Judge  comes  to  the  conclu- 
sion that  he  has  committed  error  in  the  trial 
of  a  criminal  case  he  can  declare  a  mistrial, 
and  put  the  accused  upon  trial  before  another 
Jury.  No  one  could  tell  where  such  a  ruling 
would  lead.  If  the  Judge  could  do  this  in 
one  trial,  he  could  do  it  in  the  second  or 
third,  or  even  fourth.  The  law  does  not  in- 
tend that  one  accused  of  crime  shall  be  ha- 
rassed in  this  way. 

But  it  is  argued  that  th^  Judge  expressed 
an  opinion  in  the  present  case  in  the  presence 
of  the  Jury,  and  that  under  our  Civil  Code 
of  1895,  S  4334,  it  became  an  imperious  ne- 
cessity for  him  to  grant  a  mistrial.  That 
section  reads  as  follows :  "It  is  error  for  any 
or  either  of  the  Judges  of  the  superior  courts 
of  this  state,  in  any  case,  whether  civil  or 
criminal,  or  in  equity,  during  its  progress, 
or  in  his  charge  to  the  Jury,  to  express  or 
Intimate  his  opinion  as  to  what  has  or  has 
not  been  proved,  or  as  to  the  guilt  of  the 
accused ;  and  should  any  Judge  of  said  court 
violate  the  provisions  of  this  section,  such 
violation  shall  be  held  by  the  Supreme  Court 
to  be  error,  and  the  decision  in  such  case 
reversed,  and  a  new  trial  granted  in  the  court 
below,  with  such  directions  as  the  said  Su- 
preme Court  may  lawfully  give."  It  is 
claimed  that  when  the  Judge  said  in  the 
present  case,  in  the  presence  of  the  Jury, 
that  a  receipt  signed  by  a  person  acknowl- 
edging the  reception  of  money  was  the  high- 
est evidence,  he  expressed  an  opinion  as  to 
what  had  been  proved,  and,  as  this  section 
declares  that  the  Supreme  Court  shall  in 
every  such  case  grant  a  new  trial,  and  such 
an  error  is  incurable,  the  Judge  was  Justi- 
fied in  granting  a  mistrial.  In  the  first  place, 
the  Code  does  not,  in  this  section,  deal  with 
mistrials.  It  provides  that  when  a  Judge 
violates  its  provisions  the  Supreme  Court 
shall  grant  a  new  trial.  That  is  the  remedy 
and  the  relief  provided  in  this  section.  We 
apprehend  that  the  Legislature  which  passed 
this  act  had  too  much  regard  for  the  rights 
of  accused  persons  to  put  it  in  the  power  of 
a  trial  Judge  on  his  own  motion  to  grant 
a  mistrial  for  its  violation  and  again  place 
the  accused  In  Jeopardy.  But  it  is  said  also 
that  it  would  have  been  a  farce  for  the  Judge 
to  have  continued  the  trial  after  this  expres- 
sion of  opinion,  and  consumed  the  time  of 
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the  court  and  country  In  going  on  with  a 
trial,  when  he  knew  that  he  would  haye  to 
^ant  a  new  trial  In  case  of  conviction.  Thfit 
is  a  commercial  argument,  which  amounts 
to  nothing  In  the  administration  of  law,  es- 
pecially when  the  life  or  liberty  ^of  a  citi- 
zen Is  In  danger.  A  further  reply  Is  that 
the  accused,  under  the  law  and  the  Consti- 
tution, was  entitled  to  a  yerdlct  at  the  hands 
<A  that  particular  jury.  It  was  not  certain, 
€T6n  with  this  expression  of  opinion,  If  It 
te  one,  that  .the  accused  would  have  been 
conylcted.  If  convicted,  his  remedy  was  an 
application  for  a  new  trial,  and,  if  his  excep- 
tions to  the  Judge's  remarks  were  well  taken, 
this  court,  under  the  Oode,  would  have  been 
compelled  to  grant  the  new  trlaL 

The  case  has  been  dealt  with  thus  far  upon 
the  assumption  that  the  judge  had  really 
violated  the  provisions  of  the  Code  section 
above  cited ;  but,  comparing  the  remarks  of 
the  judge  and  the  words  of  this  section,  I, 
speaking  for  myself,  cannot  see  how  it  was 
a  violation  of  this  section,  especially  when 
I  consider  the  circumstances  under  which 
the  remarks  were  made.  A  receipt  signed 
by  the  accused  was  offered  in  evidence.  Ob- 
jection was  raised  by  the  accused,  one  of 
the  grounds  being  tliat  the  receipt  was  not 
the  highest  evidence.  'After  counsel  had 
stated  these  objections,  the  judge,  in  an- 
nouncing his  decision  as  to  the  admissibility 
of  the  evidence,  used  the  words  set  out  in 
the  first  portion  of  this  opinion*,  In  my  opin- 
ion, there  was  not  a  word  or  a  sentence  used 
by  the  judge  which  constituted  an  expres- 
sion or  Intimation  to  the  jury  as  to  what 
had  been  proved  in  the  case.  Technically, 
there  is  a  difference  between  evidence  and 
proof.  Evidence  tends  to  establish  or  disprove 
an  alleged  matter  of  fact  In  issue.  Proof  is 
the  effect  of  evidence,  while  evidence  is  mere- 
ly the  means  of  making  proof.  A  fact  is*  not 
proved  unless  it  is  established.  The  remarks 
of  the  judge  did  not  express  or  Intimate  an 
opinion  that  any  fact  had  or  had  not  been 
proved  or  established.  Indeed,  the  remarks 
were  made  about  an  instrument  which  had 
been  offered  in  evidence,  but  which  had  not, 
{Hrlor  to  the  judge's  remarks-,  been  admitted. 
If  subject  to  any  criticism,  it  was  that  the 
Judge  expressed  an  opinion  as  to  the  weight 
of  the  evidence,  and  not  as  to  what  had  been 
proved.  Expression  of  (H;>lnlon  as  to  the 
weight  of  evidence  may  or  may  not  be  error, 
according  to  the  circumstances  under  which 
tiie  opinion  is  expressed;  but  even  where 
^rror.  It  need  not  be  a  violation  of  the  Civil 
Code  of  1895,  %  4384.  Again,  speaking  for  my- 
aelf,  I  think  this  court  has  given  this  section 
too  broad  and  liberal  a  construction.  It  was 
doubtless  enacted  to  correct  a  custom  of  the 
judges  which  had  descended  to  them  from 
the  common-law  courts  of  England  and  this 
country,  but  which  the  liCgislature  thought 
was  a  usurpation  of  the  functions  of  the  jury. 
Whether  this  be  true  or  not,  we  all  think 
that  when  an  objection  is  made  to  evidenoe 


offered  the  judge  has  a  right,  if  he  deems 
proper,  to  give  the  reasons  for  his  decision 
on  the  objections ;  and  such  reasons  so  given, 
if  pertinent  to  the  objections  made,  do  not 
constitute  such  an  expression  of  opinion  as 
to  violate  the  Code  section  above  cited.  This 
construction  of  the  act  of  1850  (now  Civ.  Code 
1895,  S  4334)  was  adopted  soon  after  .the  pas- 
sage of  the  act  in  the  cases  of  Wyley  v. 
Stanford,  22  Qa.  897,  and  Belnhart  v.  Miller, 
22  Ga.  403  (10),  68  Am.  Dec.  506.  See,  also, 
Scarborough  v.  State,  46  6a.  33;  Claflin  v. 
Continental  Jersey  Works,  85  Oa.  28,  11  8. 
B.  721.  In  Croom  v.  State,  90  Ga.  430,  17 
S.  E.  1003,  this  court  held,  through  Bleckley, 
CI  J.,  that  "generally  what  the  court  says 
In  stating  to  counsel  the  reason  for  denying 
a  motion  to  exclude  or  rule  out  evidence  is. 
If  pertinent  to  the  question  raised  by  counsel, 
not  error,  although  the  reason  given  Involve 
a  statement  as  to  certain  testimony  which 
is  already  in,  or  as  to  their  being  nothing 
in  evidence  showing  that  the  circumstances 
are  as  counsel  claim."  In  Scarborough  v. 
State,  supra,  McCay,  J.,  said:  "It  would  be 
impossible  to  carry  on  a  trial  if  this  section 
of  the  Code,  prohibiting  a  judge  from  ex- 
pressing any  opinion  as  to  what  is  proven, 
is  to  be  construed  as  is  contended  for.  A 
Judge,  in  deciding  as  to  the  admissibility  of 
testimony,  must  always,  to  some  extent,  de- 
cide as  to  its  weight,  since  often  its  admis- 
sibility depends  on  that  So  he  must  often 
determine  what  has  been  proven;  so  as  to 
say  whether  certain  other  things  may  be 
proven.  To  decide  a  nonsuit,  he  must  de- 
cide if  there  be  enough  proven  to  justify  a 
verdict  etc.  The  only  practicable  rule  is  to 
treat  the  jury  as  possessed  of  common  sense, 
and  as  capable  of  understanding  what  is 
addressed  by  the  judge  to  them  and  what  is 
not  He  may  not  express  to  the  jury  any 
opinion,  but  if.  In  the  decision  of  any  legal 
question,  as  It  arises,  he  must  pass  upon 
facts,  the  statute  does  not  apply.  It  must 
be  reaso;iably  construed.  In  this  view  of 
the  law,  we  see  no  error  in  the  remark  of 
the  judge.  He  only  said  to  the  counsel  what 
was  his  view  of  the  law,  and  this  he  had 
a  right  to  do."  From  these  authorities  it 
would  seem  that  the  judge  in  the  present 
case  expressed  no  such  opinion  of  what  bad 
been  proved  as  would  violate  section  4334, 
and  his  remarks  therefore  could  not  be  such 
misconduct  on  his  part,  as  was  argued  by 
counsel  for  the  state,  as  to  compel  him  to 
grant  a  mistrial,  even  If  misconduct  on  the 
part  of  the  judge  would  authorize  such  a 
proceeding.  This  much  has  been  said  in  re- 
ply to  the  argument  of  counsel  that  the  judge 
had  committed  an  incurable  error,  and  was 
therefore  justified  in  granting  a  mistrial; 
but  we  put  our  decision  upon  higher  ground 
— ^that  is,  that  after  one  accused  of  crime 
has  been  put  upon  trial,  and  the  jury  char- 
ged with  his  case,  a  mistrial  cannot  be  de- 
clared by  the  judge,  over  the  protest  of  the 
accused,  except  for  absolute  moral  or  phys- 
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ical  necessity;  and  that  an  error  of  law 
committed  by  the  judge  will  not  authorize 
him,  without  the  consent  of  the  accused,  to 
discharge  the  Jury  and  order  a  mistrial 

Judgment  reversed.    All  the  Justices  con- 
curring. 

LAMAR,  J.  I  concur  in  the  judgment. 
If  the  statement  by  the  judge  in  the  presence 
of  the  jury  be  treated  as  an  error  requiring 
a  new  trial  under  the  statutory  command 
contained  in  the  Civil  Code  of  1805,  S  4334, 
it  was  a  ruling  of  whid)  the  defendant  alone 
had  the  right  to  complain;  and,  as  he  pro- 
tested against  the  withdrawal  of  the  case, 
it  should  not  have  been  ordered.  I  concur 
also  in  the  ruling  as  to  ''necessity,"  if  it  is 
intended  thereby  to  mean  that  the  mistrial 
is  not  the  necessary  result,  hut  the  necessary 
cure;  this  distinction  being  proper  in  view 
of  that  provision  in  the  Bill  of  Rights  In- 
tended to  modify  the  former  rule  of  construc- 
tion, which  was  so  strict  that  It  more  often 
defeated  than  served  the  ends  of  justica 
It  is  fundamental  that  "no  person  shall  be 
subject  for  the  same  offense  to  be  twice  put 
in  jeopardy  of  life  or  limb."  Ck>nst  U.  B. 
Amend,  art  5.  In  ancient  days  this  was 
understood  to  mean  that  a  trial  once  begun 
mu0t  terminate  in  a  verdict,  Qr  else  that 
the  defendant  could  not  be  a  second  time 
arraigned  for  the  same  offense.  In  the 
change  from  barbaric  conditions  there  has. 
been  a  strong  tendency  to  get  away  from 
a  construction  which  compelled  the  starving 
and  carting  of  juries  in  order  to  secure  a 
verdict  In  some  jurisdictions  this  tenden- 
cy has  found  expression  in  statutory  or  con- 
stitutional provisions  giving  to  the  state  in 
specified  instances  the  right  to  sue  out  a  writ 
of  error.  See  State  v.  Lee,  65  Conn.  265, 
30  Atl.  1110,  27  L.  R.  A.  408»  48  Am.  St 
Rep.  202;  Smith  v.  State,  41  N.  J.  Law,  596; 
State  V.  Wyse,  38  S.  0.  582,  12  S.  B.  556. 
Compare  People  v.  Webb,  38  Cal.  467;  Jones 
V.  State,  15  Ark.  261;  United  States  v. 
Sanges,  144  U.  8.  810,  12  Sup.  Ct  600,  36 
L.  Bd.  445.  Compare  State  v.  Jones,  7  Ga. 
424,  as  to  fraud  of  the  accused.  Undoubt- 
edly, however,  the  exemption  from  being 
twice  put  in  jeopardy  on  its  face  is  absolute; 
and  hence,  in  treating  a  mistrial  as  a  quali- 
fication grafted  by  construction  upon  the  un- 
qualified language  of  the  rule,  the  courts  felt 
constrained  to  limit  such  exception  to  those 
instances  In  which  it  was  ordered  because 
of  some  extreme,  manifest,  urgent,  or  im- 
perious necessity.  But  under  the  Constitu- 
tion of  this  state  (Civ.  Code  1805,  S  5706) 
the  right  to  arraign  the  defendant  after  a 
mistrial  does  not  depend  upon  construction. 
The  very  section  of  the  Bill  of  Rights  which 
contains  the  guaranty  against  double  jeop- 
ardy is  coupled  with  the  words,  "save  on 
his  own  motion  for  a  new  trial  after  a  con- 
viction, or  In  case  of  mistrial."  The  Consti- 
tution does  not  define  what  sort  of  a  mistrial, 
and  of  course  cannot  mean  one  improperly 


granted.  According  to  its  explicit  declaia* 
tion,  it*  would  seem  to  provide  for  a  second 
arraignment  where  a  mistrial  had  been  or- 
dered for  any  reason  legally  sufficient  Con- 
sidering the  gravity  of  the  issue,  it  could 
never  be'gi^anted  capriciously,  nor  because 
of  mere  errors  of  the  judge  In  admitting  t>r 
excluding  evidence,  nor  for  erroneous  rul- 
ings during  the  triaL  For,  even  if  such  er- 
rors have  been  adverse  to  the  defendant,  he 
may  still  have  a  chance  of  being  acquitted, 
and  is  entitled  to  stand  upon  his  deliverance. 
But  in  criminal  as  well  as  in  dvil  cases  Ju- 
dicial investigation  has  for  its  purpose  the 
ascertainment  of  truth  and  the  administra- 
tion of  justice  to  both  parties.  There  may 
be  many  occurrences  in  the  presence  of  the 
Jury  which  render  this  result  so  impossible 
—which  so  inevitably  tend  to  vitiate  the  trial 
—that  the  judge,  in  the  exercise  of  a  sound 
legal  discretion,  would  be  authorised  to  take 
the  case  from  the  jury  and  declare  a  mis^ 
trial.  When  he  does  so  the  Bill  of  Rights 
declares  that  the  mistrial  shall  not  prevent 
a  second  arraignment  No  matter  what  may 
be  the  general  rule,  no  matter  how  limited 
and  restricted  the  exceptions  elsewhere,  they 
afford  no  standard  by  which  to  measure  the 
meaning  of  a  new  provision  incorporated  in 
our  Constitution  in  pursuance  of  a  policy 
which  was  intended  to  broaden  rather  than 
restrict  the  rights  of  the  state.  This  view 
is  sustained  even  by  those  cases  in  our  Re- 
ports which  bold  that  a  mistrial  can  only 
be  granted  because  of  some  moral  or  physi- 
cal necessity.  For  in  Nolan  v.  State,  55  Ga. 
524,  21  Am.  Rep.  281,  where  this  language 
was  first  used  in  construing  the  new  provi- 
sion of  the  Constitution,  it  was  said  that  **the 
tendency  of  late  has  been  to  lower  the  stand- 
ard so  as  to  comprehend  moral  as  well  as 
physical  necessity,  and,  in  the  region  of  the 
moral,  to  be  content  with  very  moderate 
tests."  This  "moderate  test,"  if  it  can  be 
called  a  necessity,  does  not  consist  merely 
in  the  sickness  of  the  jurors,  or  other  fact 
rendering  it  physically  impossible  to  proceed 
with  the  case;  but  a  mistrial  may  properly 
be  allowed  in  consequence  of  any  fact,  oc- 
currence, or  misconduct  calculated  to  vitiate 
the  verdict.  The  bystanders  may  cry,  "Hang 
him!  Hang  hlmr*  as  in  Woolf oik's  Case 
(Ga.)  8  S.  B.  724;  and  on  motion  therefor  a 
mistrial  might  properly  have  l>een  granted. 
The  result  would  not  have  been  different  if 
a  mob  had  invaded  the  court  room  with 
shouts  of  "Acquit  him!  Turn  him  loose!" 
In  either  case  a  mistrial  is  ordered  because 
demanded  by  the  ends  of  justice.  The  judge 
himself  might  feel  called  on  to  make  such 
an  order  because  of  his  own  conduct,  where 
he  had  inadvertently  done  an  act  which 
would  vitiate  the  verdict  So,  too,  the  mis- 
conduct of  jurors,  connsei,  accused,  or  by- 
standers might  likewise  be  such  as  to  au- 
thorize a  mistrial.  Not  that  it  was  physi- 
cally or  morally  impossible  to  proceed  with 
the  trial  such  as  it  is  or  would  then  be. 
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It  could  go  on  as  a  physical  fact,  as  It  did 
in  Woolfolk's  Case;  but  the  Terdlct  of  ac* 
quittal  ot  conviction  would  never  be  recog- 
nized as  that  calm  and  deliberate  Judgment 
of  12  men  to  which  the  accused  was  entitled, 
and  to  which,  be  it  noted,  the  state  was  also 
entitled.  A  mistrial  is  not  a  necessary  re- 
sult of  misconduct,  but  a  cure  made  neces- 
sary by  misconduct.  It  is  not  so  much  a 
necessary  effect  as  a  necessary  remedy  to 
prevent  the  effect  Of  course,  if  the  occur- 
rence is  one  calculated  to  harm  the  defend* 
ant  alone,  he  may  choose  to  waive  it,  and 
to  have  the  trial  proceed,  and  it  would  there- 
fore usually  be  erroneous— as  here-^o  order 
a  mistrial  over  his  objection.  But  if  the  con- 
duct was  such  as  to  prejudice  the  state,  or 
to  prejudice  both  the  accused  and  the  state, 
it  would  be  for  the  court  to  determine  what 
action  he  should  take  under  the  peculiar 
facts.  It  is  Impossible  to  lay  down  a  rule. 
It  must  be  left  to  the  sound  legal  discretion 
of  the  trial  judge  acting  under  his  oath  of 
office,  and  having  due  regard  to  the  rights 
of  the  accused  and  of  the  state,  and  subject 
to  review  as  In  all  other  cases.  The  prin- 
ciple is  probably  as  accurately  stated  as  it 
is  possible  to  do  in  Thompson's  Case,  155 
U.  8.  271,  16  Sup.  Ot  78,  39  L.  Ed.  14«, 
where  it  was  said:  "Courts  of  justice  are 
invested  with  authority  to  discharge  a  jury 
from  giving  any  verdict,  whenever,  in  their 
opinion,  taking  all  the  circumstances  into 
consideration,  there  is  a  manifest  necessity 
for  the  act,  or  the  ends  of  public  justice 
would  otherwise  be  defeated,  and  to  order  a 
trial  by  another  jury;  and  a  defendant  is 
not  thereby  twice  put  in  jeopardy,  within 
the  meaning  of  the  fifth  amendment  of  the 
Constitution  of  the  United  States."  If  such 
language  was  not  too  broad  under  the  Con- 
stitution of  the  United  States,  which  con- 
tains nothing  about  mistrials,  it  is  certainly 
not  too  broad  under  ours,  which  expressly 
saves  the  right  to  a  second  arraignment  after 
a  mistrial.    Civ.  Code  1895,  9  5705. 

I  am  authorized  to  state  that  Justice 
OANDLBB  concurs  in  the  foregoing. 

020  Ga.  SO) 
BOBBBT  POBTNEB  BBEWING  CO.  v, 

COOPBB. 
(Supreme  Court  of  Georgia.    May  11, 190i.) 

MASTER    AND    SERVANT— PSBS0NAL    INJUBIBflt^ 
DEFECTIVE  HARNESS— EVIDENCE- 
IN  8TRUCTI0  N  8 . 

1.  The  charee  of  the  court  below  was  in  sub- 
Btantial  accord  with  the  law  governing  this  case 
as  announced  by  this  court  in  38  S.  E.  91,  112 
6a.  8^  There  is  no  merit  in  any  of  the  as* 
signments  of  error  touching  the  admissibility  of 
evidence  offered  by  the  plaintiff,  and  the  verdict 
returned  in  his  favor  was  fully  warranted  by 
the  evidence,  and  not  excessive. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bichmond  Coun- 
ty;  W.  P.  Eve,  Judge. 

Action  by  J.  J.  Cooper  against  the  Bobert 
Portner  Brewing  Oompany.    Judgment  for 


plalntifl,  and  defendant  brings  errop.    At- 
firmed. 

See  38  &  B.  91,  42  S.  E.  406. 

Salem  Dutcher,  for  plaintiff  in  error.  W. 
K.  Miller  and  Boykin  Wright,  for  defendant 
in  error. 

EVANS,  J.  When  this  case  was  here  at 
the  October  term,  1900,  this  court  laid  down 
the  test  to  be  applied  in  determining  whether 
or  not  Cooper,  the  plaintiff,  was  entitled  to 
recover  damages  on  account  of  the  injuries 
sustained  by  him  through  the  alleged  negli- 
gence of  his  master,  the  Portner  Brewing 
Company.  See  112  Ga.  894,  88  S.  a  91.  At 
the  trial  now  under  review  the  presiding 
Judge  fully,  fairly,  and  clearly  charged  the 
Jury  in  accordance  with  the  law  as  announ- 
ced by  this  court  The  trial  resulted  in  a 
verdict  for  $5,000  in  favor  of  the  plaintiff, 
and  the  defendant  company  is  again  here, 
this  time  complaining  of  the  admission  of 
certain  evidence,  as  well  as  of  various  In- 
structions given  to  the  Jury,  and  also  insist- 
ing that  the  verdict  was  excessive  and  with- 
out evidence  to  support  it 

It  appeared  from  the  testimony  of  Cooper 
that  he  was  employed  by  the  brewing  com- 
pany in  the  capacity  of  a  salesman,  and  that 
he  was  furnished  with  a  horse  and  wagon 
which  he  used  in  calling  upon  its  patronS 
and  soliciting  orders  for  and  delivering  beer 
and  soda  water  manufactured  by  that  com- 
pany. He  stated  that  the  company  employ- 
ed a  stableman,  who  harnessed  the  horse  to 
the  wagon  and  drove  up  to  the  platform  of 
the  brewery,  where  he  turned  over  the  equi- 
page to  the  plaintiff,  whose  duty  it  was  **to 
get  on  the  wagon  and  go  out  with  the  beer." 
Counsel  for  the  plaintiff  asked  him  if  he 
"had  anything  to  do  with  inspecting  the  har- 
ness," and  the  plaintiff  was  permitted,  over 
the  objection  of  the  company,  to  testify 
that  it  was  not  his  duty  to  Inspect  the  har- 
ness, nor  to  look  "after  any  of  the  wagons 
or  outfits  that  were  tised  for  delivering"  the 
company's  beer.  The  objection  urged  to  this 
testimony  was  that  It  was  not  competent  for 
the  witness  to  state  his  opinion  that  he  was 
under  no  duty  to  Inspect  the  harness,  inas- 
much as,  "under  the  law,  it  was  his  duty 
to  use  ordinary  care  and  diligence  to  ascer- 
tain the  condition  of  the  appliances  he  used." 
This  objection  was  not  well  taken.  It  clear- 
ly was  permissible  for  the  plaintiff  to  state, 
as  matter  of  fact  that  under  the  terms  of  his 
employment  he  was  not  required  or  expected 
by  his  master  to  perform  the  service  of 
looking  after  and  caring  for  the  horse  and 
wagon,  or  inspecting  the  harness  with  a  view 
to  seeing  that  it  was  kept  in  repair  and  in 
a  safe  and  sound  condition.  The  duty  of  so 
doing  was,  according  to  the  plaintiff's  testi- 
mony, Imposed  by  the  company  upon  anoth- 
er of  its  employes,  its  .stableman,  upon  whose 
diligence  and  attention  to  duty  the  plaintiff 
was  Invited  to  rely.  It  follows  that  the  tes- 
timony objected  to  was  not  inadmissible  as 
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being  the  expression  of  a  bare  conclusion  by 
the  witness  regarding  the  care  and  diligence 
he  was,  under  the  law,  bound  to  exercise 
in  performing  the  duties  assigned  to  him  by 
his  master.  What  were  such  duties  was  a 
proper  subject-matter  of  proof,  and  could 
be  shown  by  any  one  who  had  knowledge 
of  plaintiffs  duties  according  to  the  terms 
of  his  employment 

One  of  the  controlling  issues  In  .the  case 
was  whether  or  not  the  brewing  company 
had  provided  the  plaintiff  with  a  harness 
which  was  reasonably  safe  and  suitable,  tak- 
ing into  consideration  the  vicious  disposition 
of  the  horse  he  was  called  on  to  drive.  The 
plaintiff  introduced  a  witness  who  swore  that 
a  short  time  before  the  injury  occurred  he 
was  employed  by  the  company  as  its  stable- 
man, and  during  the  course  of  his  examina- 
tion he  said:  '*Ab  far  as  I  know  about  the 
harness,  the  double  harness  and  the  harness 
what  the  gray  horse  used  was  the  only  har- 
ness I  could  see  in  good  trim;  at  least, 
wasn't  none  of  them  hardly  in  good  trim." 
Counsel  for  the  company  made  a  motion  to 
rule  out  this  testimony,  on  the  ground  that 
it  was  "Irrelevant,  as  not  bearing  on  the  con- 
dition of  the  particular  set  of  harness  used 
by  the  plaintiff  at  the  time  of  his  injury." 
We  think  it  had  at  least  some  relevancy.  It 
appears  that  the  harness  "the  gray  horse 
used"  was  not  the  set  furnished  the  plain- 
tiff, and,  accordingly,  he  must  have  been 
given  one  not  "in  good  trim"  at  a  time  short- 
ly before  he  was  injured.  The  evidence  also 
discloses  that  no  attempt  to  put  the  harness 
in  good  condition  was  made  by  the  company 
until  a  few  days  prior  to  the  plaintiff's  in- 
Jury,  and  up  to  that  time  the  set  of  harness 
assigned  to  him  had  not  been  overhauled, 
notwithstanding  the  horse  he  drove  was 
wild  and  difficult  to  handle.  The  length  of 
time  this  harness  was  allowed  to  remain  not 
"in  good  trim"  tended  to  illustrate  the  ques- 
tion whether  the  defendant  complied  with 
its  duty  as  master  to  provide  the  plaintiff 
with  a  harness  which  he  could  with  safety 
use  in  driving  the  vicious  animal  by  which 
he  was  injured,  and  the  fact  that  one  of  its 
stablemen  knew  that  only  "the  double  har- 
ness and  the  harness  what  the  gray  horse 
used"  were  in  good  condition  had  an  Im- 
portant bearing  on  that  question. 

In  one  of  the  grounds  of  the  motion  for  a 
new  trial  error  is  assigned  upon  the  refusal 
of  the  court  "to  rule  out  so  much  of  the  tes- 
timony" of  another  of  the  plaintiff's  witness- 
es "as  related  to  a  general  insufficiency  of 
defendant's  harness."  But  as  the  testimony 
referred  to  is  not,  either  literally  or  in  sub- 
stance, set  forth  in  this  ground  of  the  mo- 
tion, we  cannot  undertake  to  pass  upon  this 
complaint  Graham  v.  Baxley,  117  Ga.  42, 
43  S.  B.  405. 

The  charge  of  the  court  Is  assailed  by  many 
assignments  of  error.  Some  of  these  set 
forth  the  complaint  that  certain  Instructions 
excepted  to  were  incorrect,  in  that  the  court 


should  in  the  same  connection  have  charged 
other  propositions  of  law  applicable  to  the 
case.  This  is  not  the  proper  way' to  bring 
under  review  a  complaint  that  the  court 
omitted  to  instruct  the  Jury  aa  to  pertinent 
matters  to  be  considered  by  them.  Lucas  v.. 
State,  110  Ga.  756,  36  S.  E.  87;  Roberts  v. 
State,  114  Ga.  450,  40  S.  E.  297;  Jenkins  v» 
National  Union,  118  Ga.  587,  45  S.  E.  449.  A 
number  of  the  iQstructions  complained  of 
were  precisely  in  accord  with  the  law  as  laid 
down  in  the  Civil  Code,  and  as  announced 
by  this  coiurt  when  the  case  made  its  first 
appearance  her&  Only  two  of  the  charges 
excepted  to  seem  to  require  special  notice. 
One  of  these,  given  at  the  request  of  the 
plaintiff's  counsel,  was  as  follows:  "In  or- 
der to  recover,  it  is  true  that  Cooper  must 
prove  that  the  master  knew  oi  the  alleged  de- 
fects in  the  harness,  or  by  the  use  of  ordinary 
care  could  have  known  of  them,  and  that  he 
(Cooper)  did  not  know,  or  by  the  use  of  or- 
dinary care  could  not  have  known  the  same." 
The  criticism  made  upon  this  instruction  la 
that  the  court  erroneously  charged  the  Jury 
that  Cooper  could  recover  "in  two  specified 
events:  First,  if  plaintiff  did  not  know  of 
such  defects;  or,  secondly,  if  plaintiff  by  the 
exercise  of  ordinary  care  could  not  have 
known  thereof."  In  other  words,  the  com- 
plaint is  that  the  court  made  use  of  the  dis- 
junctive "or,"  instead  of  charging  in  the  con- 
junctive that  It  was  incumbent  upon  Cooper 
to  show  that  he  "did  not  know,  *and'  by  the 
use  of  ordinary  care  could  not  have  known," 
of  the  alleged  defects.  While  the  charge 
was  not  altogether  free  from  error,  w,e  do 
not  think  it  was  calculated  to  mislead  the 
Jury  into  the  belief  that,  although  Cooper 
did  in  fact  know  the  harness  was  defective, 
he  could  nevertheless  recover  if  the  defects 
were  not  such  as  could  have  been  discovered 
by  the  exercise  of  ordinary  care.  Further- 
more, the  defendant  did  not  even  contend 
that  Cooper  knew  the  harness  was  defective, 
nor  was  there  any  evidence  to  warrant  the 
conclusion  that  he  did.  This  being  so,  the 
defendant  could  not  have  been  prejudiced  by 
the  slight  inaccuracy  in  the  charge  pointed 
out  by  its  counsel. 

The  other  charge  with  which  we  feel  called 
on  to  specially  deal  was  in  the  following 
language:  "If,  upon  reviewing  the  testimony, 
you  find  that  the  plaintiff  had  equal  oppor- 
tunities—equal means — of  ascertaining  the 
defect  that  the  master  had,  then  the  plaintiff 
could  not  recover,  and  your  verdict  would  be 
for  the  defendant"  The  objection  made  to 
this  charge  is  that  it  "intimates,  or  would 
naturally  be  understood  by  the  Jury  as  in- 
timating, that  the  testimony  showed  that  a 
defect  did  exist  in  the  appliances  in  ques- 
tion." When  considered  with  reference  to 
the  connection  in  which  this  instruction  was 
given,  it  is  not,  we  think,  open  to  the  criticism 
made  upon  it  The  court  was  charging  the 
Jury  as  to  the  right  of  the  plaintiff  to  re- 
cover "if  the  evidence  [disclosed]  that  the 
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harness  was  not  reasonably  safe  and  suited — 
that  it  was  defective" — ^and  **the  defect  was 
^own  to  the  master*  or  by  the  exercise  of 
ordinary  care  conld  have  been  ascertained"; 
and  the  instrnction  excepted  to  amounted  to 
no  more  than  a  caution  to  the  jury  tliat,  even 
though  the  evidence  showed  that  the  har^ 
ness  was  defective^  as  claimed  by  the  plain- 
tiff, he  would  not  be  entitled  to  recover  if 
his  means  of  ascertaining  this  fact  were 
equal  to  those  of  his  master.  Besides,  the 
court  in  another  portion,  of  his  charge  dis- 
tinctly instructed  the  jury  that  the  burden 
was  on  the  plaintiff  to  prove  that  the  harness 
was  defective. 

The  plaintiff  proved  his  case  as  laid,  and, 
though  the  testimony  was  conflicting  upon 
the  controlling  issues  involved,  a  finding  in 
his  favor  was  fully  warranted.  Nor  was 
the  verdict  excessive.  At  the  time  the  plain- 
tiff was  injured  he  was  but  20  years  of  age, 
and  according  to  his  testimony  was  eam^g 
between  $12  and  $15  per  week,  he  bfeing  al- 
lowed, in  addition  to  a  fixed  weekly  wage, 
commissions  on  sales  made  by  him.  His 
injuries  consisted  of  "a  very  serious  fracture 
of  Doth  bones  of  his  right  leg,  •  ♦  ♦  a 
compound  comminuted  fracture,  •  •  • 
the  bones  [being]  broken  in  several  places 
and  the  flesh  lacerated."  The  attending  sur- 
geon set  the  limb  shortly  after  it  was  broken, 
but  at  the  end  of  two  or  three  weeks  noticed 
that  the  bones  had  not  united.  '*The  wound 
was  opened  and  the  bones  freshened  at  the 
ends,  ♦  ♦  ♦  to  see  if  they  would  not 
unite,"  the  limb  being  then  incased  in  plas- 
ter. This  second  operation  did  not,  however, 
prove  successful;  so,  after  the  lapse  of  some 
time,  the  surgeon  again  opened  the  wound, 
and  "sawed  off  the  ends  of  the  bones  for 
probably  half  or  three-quarters  of  an  inch; 
then  put  them  together,"  and  placed  the  limb 
in  a  plaster  cast,  "with  the  result  of  getting 
a  good  bony  union  the  third  time."  In  con- 
sequence of  the  bones  of  his  right  leg  being 
shortened,  the  plaintiff  necessarily  has  a 
permanent  "limp  in  his  walk,"  the  length 
of  that  limb  being  "practicalily  three-quarters 
of  an  inch"  shorter  than  his  left  leg.  After 
the  last  operation,  the  plaintiff  spent  some 
months  in  the  hospital,  suffering  from  this 
Injury.  He  testified  at  the  trial  that  he  con- 
tinued to  suffer  therefrom,  especially  at 
night,  when  there  was  a  kind  of  throbbing 
In  his  right  leg,  which  caused  him  to  take 
morphine,  and  that,  while  the  bones  were 
knitted,  the  strength  of  his  injured  limb 
was  not  equal  to  that  of  the  other;  that  he 
could  not  turn  on  his  right  leg  as  he  could 
on  his  left,  and  in  bearing  his  weight  on  his 
Injured  limb  "it  f^ls  like  it  is  crushed  in- 
side— like  it  is  going  to  give  in."  In  view 
of  this  evidence  as  to  the  permanent  char- 
acter of  the  injury  received,,  and  as  to  the 
suffering  the  plaintiff  has  endured  and  may 
continue  to  experience,  we  are  inclined  to  the 
opinion  that  $5,000  was  not  an  excessive 
amount  to  award  him  as  damages,  taking 


into  consideration  his  earning  capacity,  his 
age,  and  his  expectancy  of  life  at  the  time 
of  the  injury. 

Judgment  afl!hrmed.  All  the  Justices  con- 
curring. 

•    msssssssM 

020  Gft.  80) 
CONE  V.  OITT  COUNCIL  OP  AUGUSTA. 
(Supreme  Court  of  Georgia.    May  13,  1904.) 

TBIALr-^ABOUMBNT    OF    COUNSBIr-AMENDMENT. 

1.  It  is  not  error  to  prevent  plaintiff's  counsel 
from  arguing  that  the  defendant  is  liable  be- 
cause of  an  act  of  negligence  not  set  out  in  the 
petition. 

2.  If  the  amendment  was  germane,  the  refusal 
to  allow  the  same  was  harmless ;  it  not  having 
been  offered  as  a  basis  to  authoriase  the  admis- 
sion of  testimony,  or  to  make  available  that  al- 
ready introduced,  but  during  the  concluding 
argument,  and  when  in  fact  there  was  no  evi- 
dence to  sustain  the  allegations  in  the  proposed 
amendment. 

8.  There  was  no  error  in  any  of  the  rulings 
complained  of,  and  the  evidence  was  sufficient 
to  support  the  verdict  for  the  defendant. 

(Syllabus  by  the  Ckiurt) 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  Stephen  Cone  against  the  city 
council  of  Augusta.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Stephen  Cone  sued  the  city  council  of  Au- 
gusta for  personal  injuries.  He  claimed  that 
on  a  dark,  rainy  night,  while  driving  along 
McKennle  street,  he  saw  a  lantern  on  the 
surface  of  the  street,  inquired  of  a  watchman 
whether  it  was  safe  to  proceed,  and,  re- 
ceiving a  reply  that  it  was  ail  right,  drove 
near  the  center  and  along  the  driveway  of* 
the  street;  that,  without  fault  on  plaintiff's 
part,  his  horse  suddenly  plunged  into  a  deep 
washout  in  the  street,  throwing  plaintiff  out 
of  the  cab  and  Inflicting  upon  him  serious 
bodily  Injuries;  that  the  city  knew  of  the 
defect,  and  was  negligent  in  permitting  the 
defect  to  remain  in  the  street  The  witness- 
es for  the  city  denied  the  statement  that  a 
watchman  called  out,  "All  right,  go  ahead;" 
admitted  that  one  side  of  the  street  was  not 
in  passable  condition,  owing  to  the  fact  that 
an  archway  was  being  built  across  the  street, 
and  that  on  this  account  the  lanterns  were 
on  the  ground;  that  one  side  of  the  street 
was  safe  and  passable,  and  had  been  used 
during  the  previous  day  and  night;  that  the 
existence  of  the  chasm  or  washout  on  the 
street  was  unknown  to  the  city,  and  was 
caused  by  the  bursting  of  a  six-inch  main, 
the  water  in  which  was  under  an  80-pound 
pressure,  and  that,  when  the  pipe  burst,  the 
hole  or  chasm  was  almost  instantly  created; 
that  the  plaintiff  was  either  at  the  spot  at 
the  time  of  the  bursting,  or  arrived  immedi- 
ately thereafter.  There  was  testimony  of 
experts  as  to  the  enormous  power  of  a  stream 
of  such  size,  and  under  such  pressure.  There 
was  no  evidence  contradictory  of  the  state- 
ment that,  under  the  circumstances  proved. 

f  1.  See  Trial,  voL  46,  Cent.  Dig.  i  2M. 
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a  bole  of  the  size  of  the  washout  wonM  have 
been  washed  oat  In  less  than  a  minute. 
After  all  of  the  evidence  had  been  intro- 
duced, and  during  the  concluding  argument 
of  counsel  for  the  plaintiff,  he  insisted  that 
the  city  was  negligent,  in  that  it  maintained 
a  cracked  pipe,  of  which  defect  it  knew  or 
ought  to  have  known.  The  attorney  for  the 
city  objected  to  this  argument  on  the  ground 
that  the  notice  of  the  injury  and  claim  for 
damages  required  to  be  served  up<m  the  dty 
authorities,  as  well  as  the  petition  in  the 
case,  were  silent  as  to  any  negligence  in  the 
maintenance  of  the  pipe  or  knowledge  of  its 
defective  condition.  The  court  ruled  that 
counsel  for  the  plaintiff  could  refer  to  any 
evidence  on  the  subject  <^  the  defect  in  the 
pipe  for  the  purpose  of  showing  that  the  dty 
might  be  charged  with  notice  as  to  the  ex- 
istence or  probable  existence  of  the  hole  in 
the  street  but  not  for  the  purpose  of  showing 
negligence  as  to  the  maintenance  of  the  pipe 
as  a  ground  for  recovery  by  Itself,  since  that 
would  be  a  cause  of  action  not  referred  to  In 
the  pleadings.  Thereupon  the  plaintiff  of- 
fered to  amend  his  petition  by  alleging  *that 
the  said  hole  or  chasm  in  said  street  [was] 
due  to  the  fracture  of  a  water  main,  of  whose 
defectiveness  the  defendant  knew,  or  might 
have  known  by  the  exercise  of  ordinary 
care.**  This  amendment  was  disallowed. 
The  plaintiff  filed  a  bill  of  exceptions  pen- 
dente lite,  and  assigns  error  thereon.  There 
was  a  verdict  for  the  defendant,  and  a  mo- 
tion for  a  new  trial,  which  was  overruled,  to 
which  Judgment  the  plaintiff  also  excepts. 

'  F.  W.  Gapers  and  J.  S.  ft  N.  M.  Reynolds, 
for  plaintiff  in  error.  Wm.  H.  Barrett,  G.  H. 
Gohen,  and  B.  H.  Gallaway,  for  defendant  in 
error. 

LAMAR,  J.  1.  The  negligence  charged  in 
the  petition  was  the  maintenance  of  a  defect- 
ive street.  During  the  trial  It  developed 
that  this  defect  had  been  suddenly  caused 
by  the  bursting  of  a  large  water  main,  which 
almost  Instantly  washed  a  hole  In  the 
street  There  were  no  allegations  In  the  pe- 
tition charging  that  the  city  was  negligent  In 
maintaining  the  water  pipe,  and  the  Judge 
therefore  properly  ruled  that  the  counsel  for 
the  plaintiff  could  not  argue  that  the  dty 
was  liable  because  of  its  negligence  in  re- 
spect of  the  water  main. 

2.  To  meet  this  ruling,  made  during  the 
concluding  argument  plaintiff  offered  an 
amendment  charging  that  the  city  knew  or 
ought  to  have  known  of  the  defect  in  the 
pipe.  This  the  court  disallowed.  If  this 
amendment  had  been  offered  as  the  basis  for 
the  introduction  of  testimony,  or  if  there  had 
been  a  request  to  allow  the  case  to  be  re- 
opened for  introducing  evidence  in  support  of 
the  new  allegations,  the  question  would  have 
arisen  as  to  whether  the  amendment  was 
germane.  But  In  the  then  state  of  the  rec- 
ord, whether  or  not  it  Introduced  a  new  cause 


of  action  was  immaterial,  and  the  ruling  was 
harmleas.  There  was  no  evidence  to  sustain 
the  charge  in, the  amendment  tiiat  the  city 
knew,  or  by  the  exerdse  of  ordinary  care 
could  have  known,  of  the  defect  There  was 
therefore  nothing  in  the  record  to  sustain  tiie 
new  averment  Had  it  been  allowed,  it  oould 
not  have  helped  the  plaintiff.  Its  disallow- 
ance did  not  harm  him. 

Judgment  affirmed.    All  the  Jnsdoes  oob- 
cnrrlng. 


GHATHAM  GOUNTT  v.  OAUDRY  st  aL 

(Supreme  Goort  of  Geoigia.    ICay  14, 19D1) 

coificirrBK  TO  bxamiivb  gountt  books— ap- 

POINTMXn^-COlCPBNSATIOll. 

1.  It  does  not  render  section  837  of  the  Penal 
Gode  of  1886  nnoonstltational  to  hold  that  it 
contemplates  that  a  oommittee  of  dtisens  of  a 
county,  appointed  by  the  grand  Jury  to  inspect 
an,d  examine  the  offices,  papers,  books,  records, 
accounts,  and  vonchers  of  county  officers,  and 
to  make  a  full  and  complete  report  of  the  result 
of  such  investigation  to  the  next  sooeeediog 
grand  Jury,  shall  be  paid  for  sudi  services  from 
the  treasury  of'  the  county,  as  compensation 
therefor  would  be  aa  expense  of  the  superior 
court 

2.  As  the  Intention  of  the  Legislature  was 
that  when  necessary,  the  services  of  competent 
dtisens  should  be  secured  for  this  purpose,  and 
the  appointees  are  not  compelled  to  serve,  and, 
from  the  nature  of  the  services  required,  are 
not  likely  to  do  so,  without  •compensation,  the 
statute  necessarily  implies  that  the  Judge  of 
the  superior  court  may  provide  for  the  payment 
of  compensation  from  the  county  treasury,  as 
part  of  the  contingent  expenses  of  the  court. 

8.  While  the  grand  Jury  Is  authorised  to  make 
the  appointment  the  amount  of  compensation 
for  the  services  rendered  must  be  determined  by 
the  judge  of  the  superior  court,  and  paid,  as 
other  contingent  expenses  of  the  court,  upon  his 
certificate,  from  the  county  treasury. 

4.  Under  the  statute,  a  oommittee  of  dtisens, 
appointed  by  the  grand  jury  for  the  purpose, 
may  make  the  required  Inspection  and  examina- 
tion durins  the  term  of  the  court  at  which  they 
were  appointed. 

5.  The  **exdusive  and  original  JuriBdictlon" 
of  the  county  commissioners  of  Ghatham  countv 
"in  examining  and  auditing  the  accounts  of  all 
officers  having  the  care,  management,  keeping, 
oollectlng  or  disbursement  of  money  belonging 
to  the  county  or  appropriated  for  its  use  ana 
benefit  and  In  bringing  them  to  a  settlement" 
does  not  prevent  the  grand  Jury  of  that  county 
from  exerdsing  the  power  conferred,  and  dis- 
charging the  duty  imposed,  upon  grand  Jurors 
by  Pen.  Gode  1885,  §§  836,  837. 

Simmons,  G.  J.,  dissenting. 
(Syllabus  by  the  Gourt.) 

Srror  from  Gity  Gourt  of  Savannah;  T.  K. 
Norwood,  Judge. 

Action  by  J.  J.  Gaudry  and  others  against 
Ghatham  county.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Affirmea. 

Geo.  T.  Gann  and  Robt  L.  Goldlng,  for 
plaintiff  in  error.  Osborne  &  Lawrence,  for 
defendants  in  error. 

FISH,  P.  J.  From  the  record  in  this  case 
it  appears  that  at  the  June  term,  1902.  of 
the  superior  court  of  Ghatham  county,  the 
grand  Jury   api>ointed   Qaudry   and   Tlaon 
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ciUzens  of  that  county,  to  examine  the  offices, 
book%  papers,  accounts,  etc^  of  the  sheriff, 
tax  collector,  county  treasurer,  and  county 
commissioners  of  the  county,  and  to  make  a 
f  nil  and  complete  report  of  the  result  of  such 
examination  to  the  grand  Jury  at  the  next 
succeeding  term;  agi^eing  with  such  citizens 
to  pay  them  the  sum  of  9300  for  such  aery- 
ices.  The  June  term,  1902,  continued  until 
within  a  few  days  of  the  time  for  the  De- 
cember term,  1002,  to  begin,  and  the  ap« 
pointees  made  the  examination  during  its 
existence,  and  submitted  their  report  both 
to  the  grand  jury  which  appointed  them,  and 
to  the  grand  Jury  impaneled  at  the  succeed- 
ing term.  Subsequently  they  made  out  a 
bill  for  9300  against  the  county  for  their 
serrices,  and  the  judge  of  the  superior  court 
approved  the  same  and  ordered  it  paid.  They 
presented  this  bill  to  the  county  commis- 
sioners -of  Chatham  county  for  payment,  wlio 
refused  to  pay  the  same,  whereupon  Gaudry 
and  Tison  brought  suit  in  the  city  oourt  of 
Savannah  against  the  county  of  Chatliam 
for  the  amount  of  the  bill.  The  county  de- 
murred to  the  plaintiffs'  petition,  the  judge 
sf  the  city  court  overruled  the  demurrer, 
and  the  county  excepted. 

L  The  grounds  of  tlie  demurrer  which  are 
insisted  upon  here  are  tliose  which  are  stated 
or  Indicated  in  this  opinion.  The  main  ground 
is  that  the  statute  embraced  in  the  Penal 
Code  of  1895,  9  887,  if  construed  as  providing 
for  any  payment  by  the  county  for  the  serv- 
ices rendered,  is  violative  of  that  provision 
of  the  Constitution  which  specifies  for  what 
purposes  a  county  may  levy  taxe&  Article 
7,  S  6,  par.  2,  of  the  Constitution,  limits  the 
taxing  powers  of  counties  to  the  raising  of 
revenues  for  specified  purposes,  one  of  which 
is  "expenses  of  courta"  Unless  the  claim 
of  the  plaintiffs  in  this  suit  can  be  consid- 
ered as  an  expense  of  the  superior  court,  the 
contention  of  the  county  now  under  consid- 
eration is  sound.  We  will  assume,  for  the 
present,  that  it  was  the  intention  of  the  I/eg- 
islature  that  citizens  appointed  by  the  grand 
Jury  for  the  purposes  above  indicated,  and 
discharging  the  duties  imposed  upon  them, 
should  be  compensated  for  their  services.  As- 
suming this  to  be  true,  would  such  compen- 
sation be  an  expense  of  the  court?  It  seems 
to  us  clear  that  any  expense  lawfully  incur- 
red is  necessarily  an  expense  of  holding 
court  We  apprehend  also  that  the  court  is 
held  for  the  discharge  of  every  duty  or  pub- 
lic service  which  the  Legislature  has  de- 
volved upon  it  as  a  whole,  or  upon  any  of 
its  component  parts.  A  grand  jury  is  a  com- 
ponent part,  and  a  very  Important  one,  of 
the  superior  court,  and  the  clisohar{?e  of  any 
duty  which  the  law  imposes  upon  the  grand 
jury  is  one  of  the  purposes  for  which  a  term 
of  the  superior  court  is  held,  for  the  grand 
jm'y  has  no  existence  apart  from  the  court 
The  law  declares  that  It  shall  be  the  special 
duty  of  the  grand  jury,  "from  term  to  term 
of  the  superior  court,  to  inspect  and  examine 


the  offices,  papers,  books,  and  records  of  the 
clerks  of  the  siqierior  courts  and  ordinary, 
and  also  the  books,  papers,  records,  accounts, 
and  vouchers  of  ttie  county  treasurer,  and 
cause  any  such  clerk  or  county  treasurer 
who  shall  have  failed  or  neglected  to  do  his 
duty  as  required  by  law,  to  be  presented  for 
non^performance  of  official  duty."  Pen.  Code 
1895,  S  63a  Can  tliere  be  any  doubt  that 
among  the  purposes  for  which  a  term  of  the 
superior  court  is  held  is  the  discharge  of 
these  duties  by  the  grand  jury?  We  think 
not  If,  then,  any  expense  is  lawfully  in- 
curred in  the  discharge  of  these  duties,  is 
it  not  a  part  of  the  expenses  of  holding  the 
court?    It  seems  clear  to  us  that  it  is. 

But  the  authority  and  duty  of  tlie  grand 
Jury  in  reference  to  county  matters  are  not 
coDfined  to  the  inspection  and  examination 
of  the  affairs  of  the  offices  mentioned  in  this 
section,  and  to  presenting  the  incumbents  of 
such  offices  for  nonperformance  of  official 
duties.  Tlie  next  section  provides:  "The 
grand  jury  may,  when  they  deem  it  neces- 
sary, appoint  any  one  or  more  of  the  dtisens 
of  the  county,  to  inspect  and  examine,  dur- 
ing vacation,  the  offices,  papers,  books,  rec- 
ords, accounts,  and  vouchers  of  the  court  of 
ordinary  for  county  purposes,  clerk  of  the 
superior  court,  county  treasurer,  tax-collec- 
tor, tax-receiver,  county  school  oonunission- 
ers,  sheriff,  and  all  other  county  officers; 
*  *  *  and  to  make  a  full  and  complete 
report  of  the  finances,  disbursements,  and 
conditions  of  the  several  offices  to  the  grand 
jury  at  the  succeeding  term  of  the  siv>erior 
court"  Clearly,  under  this  section,  it  is  the 
duty  of  the  grand  Jury,  at  least  when  they 
deem  it  necessary,  to  inspect  and  examine 
ttie  affairs  of  all  these  county  offices  for  the 
benefit  and  protection  of  the  public;  and  it  is 
equally  clear  that  (his  is  one  of  the  purposes 
for  which  a  term  of  the  superior  court  is 
held.  But  if  the  grand  jury,  in  the  discharge 
of  tills  duty  of  Inspection  and  examination, 
deem  it  necessary  that  the  Inspection  and  ex- 
amination should  be  made,  in  vacation,  by 
a  committee  of  citizens  of  the  county,  they 
may  appoint  such  committee  for  such  pur- 
pose. If  it  is  necessary  for  the  affairs  of 
these  county  offices  to  be  examined  and  re- 
ported on  by  such  a  committee  wliich  origi- 
nates in  one  term  of  the  court  and  terminates 
in  another,  is  not  this  one  of  the  purposes 
for  which  the  terms  of  the  court  are  held? 
If  any  expense  is  lawfully  incurred  in  hav- 
ing the  inspection  and  examination  thus 
made.  Is  It  not  a  part  of  the  contingent  ex- 
penses of  holding  the  court?  It  seems  to  us 
that  both  these  questions  must  be  answered 
in  the  affirmative.  Again,  when  all  the  pro- 
visions of  the  law  upon  the  subject  are  con- 
sidered, we  think  it  is  clear  that  the  mem- 
bers of  such  a  committee,  while  performing 
the  duties  for  which  they  have  been  appoint- 
ed, are  officers  of  the  court  and,  being  offi- 
cers appointed  only  upon  the  happening  of 
a  contingency  which  renders  their  appoint- 
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ment  necessary,  the  expense  involved  in  their 
services  is  a  contingent  expense.  That  the 
members  of  such  a  committee  act  under  the 
authority  and  are  officers  of  the  court  is  evi- 
dent from  the  provisions  of  the  law  In  refer- 
ence to  their  duties,  the  powers  with  which 
they  are  clothed  for  the  purpose  of  effectually 
discharging  them,  and  the  power  of  the  court 
which  the  law  provides  shall,  if  necessary, 
be  exercised  in  order  that  they  may  so  dis- 
charge them.  The  section  authorizing  the 
appointment  of  such  a  committee  provides 
that  "if  any  of  said  officers  be  the  custodian 
of  the  county  funds  by  virtue  of  their  office, 
or  have  in  their  possession  funds  belonging 
to  the  county,  they  shall  exhibit  them  to 
said  committee,  and  it  shall  be  the  duty  of 
the  committee  to  count  the  same,  and  to 
make  a  full  and  complete  report  of  the  flnan- 
ces,  disbursements,  and  conditions  of  the  sev- 
eral offices  to  the  grand  Jury  at  the  succeed- 
ing term  of  the  superior  court;  and  should 
any  of  said  officers  fail  or  refuse  to  exhibit 
to  the  committee  the  funds  on  hand  or  claim- 
ed by  them  to  be  on  hand,  upon  notice  of  that 
fact  to  the  judge  of  the  superior  court  by  the 
committee  it  shall  be  his  duty  to  compel  the 
delivery  of  the  funds  to  the  committee  for 
the  purpose  of  counting  the  same,  by  manda- 
mus or  attachment"  The  next  section  pro- 
vides: **The  person  or  persons  so  appoint- 
ed to  inspect  and  examine  shall  have  power 
to  take  full  control  of  the  offices,  papers, 
books,  records,  accounts,  and  vouchers  of 
the  several  different  offices,  to  compel  the  at- 
tendance of  witnesses,  hear  evidence  in  re- 
gard to  fraud,  and  the  non-performance  of 
official  duty,  and  the  improper  disbursement 
of  the  county  funds."  Section  839  provides: 
"If  any  of  such  officers  refuses  to  produce 
the  papers,  books,  records,  accounts,  and 
vouchers.  It  shall  be  the  .duty  of  the  Judge 
of  the  superior  court  of  the  county,  upon 
evidence  being  adduced,  to  enforce  ,the  pro- 
visions of  this  and  the  two  sections  that  pre- 
cede it,  by  mandamus  or  attachment,  as  the 
case  may  require."  These  provisions,  taken 
in  connection  with  the  manner  of  the  appoint- 
ment of  the  members  of  the  investigating 
committee,  the  purpose  for  which  they  are 
appointed,  and  the  fact  that  they  must  make 
their  report  to  the  grand  Jury  which  suc- 
ceeds the  one  which  appoints  them,  show  the 
persons  appointed  as  such  committee  are 
officers  of  the  court  Why  should  the  man- 
datory and  punitive  powers  of  the  court  be 
exercised  for  the  purpose  of  assisting  them 
in  the  discharge  of  their  duties,  If  they  are 
not  while  engaged  In  discharging  them,  offi- 
cers of  the  court?  That  they  are,  for  the 
time  being,  public  officers,  is  clear,  for  nd 
mere  private  citizens  could  be  clothed  with 
the  authority  and  powers  which  are  con- 
ferred upon  them.  That  they  are  officers 
of  the  superior  court  is  equally  clear,  for,  in 
the  language  of  counsel  for  the  defendants  in 
error,  "they  cannot  be  classified  as  any  other 
kind  of  officers  than  court  officers,  because 


their  appointment  comes  from  the  court  the^ 
work  under  and  with  the  assistance  of  the 
court,  and  report  back  to  the  court  Their 
origin  and  end  as  public  officers  is  in  the 
court,  and,  as  they  are  not  permanent  offi- 
cers,  as  the  necessity  for  their  appointment 
is  a  contingency  upon  which  their  appoint- 
ment  depends,  they  become  contingent  offi- 
cers of  the  court";  and,  if  there  is  expense 
attending  their  employment,  it  must  be  part 
of  the  contingent  expenses  of  the  court 

2.  Another  ground  of  the  demurrer  is  that 
"no  compensation  is  provided  by  law  for  cit- 
izens appointed  by  a  grand  Jury  to  examine 
books  of  county  officers,  and  such  provision 
must  be  shown  to  entitle  the  petitioners  to 
maintain  their  said  action."  The  law  authw- 
Izes  their  appointment^  and,  from  the  nature 
of  the  services  for  which  they  are  appointed, 
evidently  contemplates  the  appointment  of 
persons  peculiarly  fitted  for  the  Important 
and  responsible  duties  which  they  are  called 
upon  to  discharge;,  and,  as  the  appointees 
are  not  compelled  to  serve,  It  seems  unrea- 
sonable to  suppose  that  the  law  does  not  con- 
template that  th^  shall  be  paid  for  their 
services.  We  apprehend  that  one-probably 
the  main— object  of  the  statute  is  to  secure 
the  services  of  experts  for  the  examination 
of  the  books,  papers,  accounts,  and  vouchers 
of  county  crfBcers.  and  that  this  salutary  pur- 
pose would  doubtless  be  defeated  if  the 
court  were  powerless  to  provide  compensa- 
tion for  the  services  when  rendered.  To  hold 
that  persons  appointed,  but  not  compellable, 
to  perform,  for  the  public  benefit  services  of 
such  a  character,  are  not  entitled  to  compen- 
sation for  rendering  the  services,  would,  in 
our  opinion,  be  equivalent  to  declaring  the 
law  a  nullity.  We  think  the  law  necessarily 
implies  that  the  court  may  provide  for  the 
payment  of  reasonable  compensation  from 
the  county  treasury  to  citizens  who,  under  its 
appointment,  perform  these  services.  We 
have  reached  this  conclusion  for  the  follow- 
ing reasons:  (1)  The  law  intends  that  when 
necessary,  the  services  of  competent  citizens 
shall  be  secured  for  this  purpose;  (2)  as  the 
appointees  are  not  compelled  to  serve,  and 
the  character  of  the  services  to  be  performed 
is  such  that  they  are  not  likely  to  be  per- 
formed without  compensation,  the  law  must 
contemplate  compensation,  If  there  is  any 
general  provision  under  which  it  can  be  paid; 
(3)  compensation  for  such  services  can  be 
paid  as  part  of  the  contingent  expenses  of 
the  court  Olv.  Code  1895,  §  4341,  provides: 
"Any  contingent  expenses  Incurred  in  hold- 
ing any  session  of  the  superior  court.  Includ- 
ing lights,  fuel,  stationery;  rent,  publication 
of  the  grand  Jury  presentments  when  ordered 
published,  and  similar  items,  such  as  taking 
down  testimony  in  felony  cases,"  etc.,  "shall 
be  paid  out  of  the  county  treasury,  •  ♦  ♦ 
upon  the  certificate  of  the  Judge  of  the  supe- 
rior court,  and  without  further  order."  This 
section  clearly  provides  for  the  payment  of 
all  contingent  expenses  incurred  in  holding 
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any  session  of  the  superior  court,  for  it  de- 
clares that  any  such  contingent  expenses 
shall  be  paid,  and  how  it  shall  be  paid.  It 
enumerates  certain  contingent  expenses 
which  may  be  incurred  in  holding  a  session 
of  the  superior  court,  but  the  expression  "any 
contingent  expenses,"  with  which  the  section 
begins,  and  the  general  clause  "and  similar 
items,"  following  those  enumerated,  show 
that  the  enumeration  is  not  intended  to  be 
exhaustive,  but  is  only  intended  to  indicate, 
in  a  general  way,  what  are  contingent  expen- 
ses. The  Items  enumerated  are  not  all  sim- 
ilar items.  Lights  and  fuel  may  be  similar 
items,  but  neither  is  similar  to  the  publica- 
tion of  the  grand  jury  presentm^its,  nor  to 
the  taking  down  of  testimony  in  felony  cases. 
Hence,  if  we  consider  the  expression  "and 
similar  items"  to  be  restrictive,  the  restric- 
tion cannot  exclude  any  item  of  contingent 
expense  which  is  similar  to  any  one  of  those 
mentioned  in  this  section,  for  it  is  clear  that 
an  item  similar  to  either  of  those  men- 
tioned is  included  in  the  general  and  indefi- 
nite clauBe  "and  similar  items."  Certainly 
there  is  as  much  similarity  between  expense 
incurred  in  Investigating  and  repoi^ng  to 
the  grand  Jury  the  condition  of  the  various 
offices  involving  the  fiscal  affairs  of  the  coun- 
ty, and  the  expense  incurred  in  publishing' 
the  grand  jury  presentments,  as  there  is  be- 
tween the  latter  and  the  expense  for  lights 
and  fuel.  An  investigation  instituted  by  one 
grand  jury,  the  result  of  which  is  to  be  re- 
ported to  anoth^  grand  jury,  and  to  become 
a  part  of  the  presentments  of  the  latter,  may 
well,  as  an  item  of  contingent  expenses,  be 
deemed  similar  to  the  publication  of  the 
grand  jury  presentments.  Both  the  investi- 
gation and  the  publication  originate  with  the 
grand  jury,  they  both  concern  the  work  of 
the  grand  jury,  and  the  expenses  for  either 
are  grand  jury  expenses.  The  decisions  of 
this  court  to  the  effect  that  "before  an  offi- 
cer can  be  required  to  pay  out  public  money, 
or  be  justified  in  doing  so,  those  who  demand 
its  payment  should  be  able  to  show  a  clear 
provision  of  the  law  which  entitles  them  to 
receive  It,"  are  not  In  confiict  with  the  con- 
clusion which  we  have  reached  in  this  case. 
There  is  a  clear  provision  of  law  for  the 
payment  of  the  contingent  expenses  of  any 
term  of  the  superior  court,  and,  as  we  have 
seen,  the  claim  of  the  plaintiffs  was  a  con- 
tingent expense  of  the  superior  court  of 
Chatham  county. 

3.  The  contention  of  counsel  for  the  plain- 
tiff in  error  that  the  grand  jury  is  authorized 
to  appoint,  but  not  to  employ,  the  member  or 
members  of  the  committee  of  investigation 
may  be  granted,  without  affecting  the  ques- 
tion as  to  whether  the  members  of  such  com- 
mittee can  be  lawfully  paid  for  their  serv- 
ices from  the  county  treasury,  for  if,  as  we 
hold,  the  compensation  of  such  persons  is  a 
part  of  the  contingent  expenses  of  the  court, 
it  is  the  judge  of  the  court  who  must  deter- 
mine what  amount  shall  be  paid  for  the  serv- 


ices  rendered.  He  must  approve  the  bill  and 
order  it  paid,-  as  the  judge  did  in  the  present 
instance,  before  it  can  be  paid,  and  any  ac- 
tion by  the  gi'and  jury  in  reference  thereto 
am'ounts  simply  to  a  recommendation  on 
their  part  as  to  the  amount  of  compensation 
to  be  allowed. 

4.  While  there  is  some  force  in  the  conten- 
tion that  the  law  only  authorizes  the  appoint- 
ment of  an  investigating  committee  to  serve 
during  the  vacation  of  the  court,  we  do  not 
think,  when  the  purpose  which  the  statute 
had  in  view  is  considered,  the  fact  that  a 
committee  appointed  may  make  the  investi- 
gation during  a  prolonged  term  of  the  court 
at  which  the  committee  was  appointed  ren- 
ders the  appointment  of  the  committee  in- 
valid, or  deprives  its  members  of  the  right  to 
compensation.  The  purpose  of  the  statute 
evidentiy  is  to  have  the  investigation  and  ex- 
amination made  by  competent  citizens  of  the- 
county,  other  than  the  grand  jurors,  when- 
ever it  is  impracticable  for  the  grand  jury, 
through  a  committee  of  ite  own  members,  to 
make  a  satisfactory  inspection  and  examina- 
tion during  the  term  of  their  service  as  grand 
jurors;  and  as  the  law  looks  to  a  careful  and 
thorough,  and  not  a  superficial  and  hurried, 
examination,  the  provision  is  made  for  an 
examination  in  vacation,  when  in  most  coun- 
ties there  will  be  much  more  time  for  such 
purpose  than  there  could  be  in  the  limited 
time  during  which  a  term  of  the  court  ia 
held.  But  if  the  wise  provision  of  the  law 
for  an  examination  during  vacation  is  wrest- 
ed from  its  manifest  purpose,  and  construed 
to  prevent  an  examination  by  a  committee  of 
citizens  during  a  prolonged  term  of  the  court, 
the  effect  would  be  that  the  very  counties 
which  stand  in  most  need  of  the  benefits 
which  this  statute  is  intended  to  secure 
would  be  prevented  from  securing  them. 
These  are  the  counties  which,  owing  to  their 
large  population,  great  wealth,  large  fiscal 
affairs,  the  amount  of  public  funds  handled 
by  their  officers,  the  great  volume  of  separate 
items  involved  in  the  digests  and  accounte  to 
be  gone  over  and  carefully  considered,  etc., 
most  often  require  a  careful,  painstaking, 
and  complete  examination  of  the  conditions 
of  the  offices  through  which  their  revenues 
are  raised  and  disbursed.  In  some  such 
counties  the  terms  of  the  superior  court  are- 
held  so  often  or  are  so  prolonged  that  the 
interval  elapsing  between  the  adjournment  of 
one  term  and  the  beginning  of  another  is  too 
short  to  afford  time  for  such  an  examination 
to  be  satisfactorily  made  during  a  vacation 
of  the  court  The  present  case  well  illus- 
trates this  fact,  for,  as  stated  by  counsel  for 
the  plaintiff  in  error,  "the  petition  shows  that 
the  services  in  question  were  rendered  during 
the  June  term  of  the  court,  and  the  bill  was 
approved  on  November  25,  1902,  by  four 
members  of  the  grand  jury,  including  the 
foreman,  while  said  court  was  still  in  ses- 
sion, and  before  the  grand  jury  for  the  June 
term  had  been  discharged.     The  report  of 
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their  labors  was  submitted  to  the  grand  jury 
for  the  December  term,  1902/'  and  the  Judge 
presiding  at  that  term  passed  an  order,  dat- 
ed December  1,  1902,  approving  the  bill  and 
ordering  it  paid.  Here  it  will  be  seen  that 
the  term  at  wliich  the  committee  of  experts 
-was  appointed  was  still  in  Session  on  Novem- 
ber 25th,  and  the  next  term  began  on  De- 
cember Ist  Evidently  the  vacation  of  the 
court,  in  tliis  instance,  could  hardly  have 
been  long  enough  in  a  county  so  p<9ulous, 
wealthy,  and  of  such  large  fiscal  affairs  as 
Chatham,  for  the  inspection  and  investigation 
required  to  be  carefully  and  thoroughly 
made.  We  think  the  purpose  of  the  words 
'*in  vacation,'*  in  the  statute,  is  simply  to 
allow  the  examination  to  be  made  in  vaca- 
tion, and  not  to  prevent  its  being  made  dur- 
ing a  term  of  the  oourt  by  a  committee  of  cit- 
izens appointed  for  the  purpose  by  the  grand 
Jury. 

5.  Another  contention  is  that  the  county 
commissioners  of  Chatham  county  "have  orig- 
inal and  exclusive  jurisdiction  of  the  audit- 
ing of  the  books  of  the  officers  of  Chatham 
county  •  •  •  and  the  grand  jury  have  no 
authority  in  this  county  to  encroach  upon  the 
powers  and  duties  of  the  county  commission- 
ers." In  support  of  this  contention,  section  5 
of  the  act  of  February  21,  1873  (Acts  1878,  p. 
235),  creating  commissioners  for  that  county. 
Is  cited.  That  section  of  the  act  provides 
that  the  county  commissioners  **sball  have 
power  and  authority  to  exercise  exclusive 
and  original  Jurisdiction"  over  vigrious  sub- 
ject-matters specified  therein,  one  of  which  is, 
"in  examining  and  auditing  the  accounts  of 
all  officers  having  the  care,  management, 
keeping,  collecting,  or  disbursement  of  money 
belonging  to  the  county  or  appropriated  for 
Its  use  and  benefit,  and  in  bringing  them  to 
a  settlement"  This  was  simply  a  transfer, 
so  far  as  Chatham  county  was  concerned,  to 
the  county  commissioners,  of  the  ''original 
and  exclusive  jurisdiction"  in  this  matter  of 
the  ordinary,  to  whom  it  had  been  given 
when  the  old  inferior  court  was  abolished  by 
the  Constitution  of  1868.  Code  1868,  S  346; 
Const  1868,  art  11,  S  7 ;  Code  1873,  S  337  (7). 
The  ordinaries  of  all  the  counties  in  this  state, 
except  those  in  which  Jurisdiction  over  coun- 
ty matters  has  been  conferred  upon  county 
commissioners  by  a  special  act,  when  sitting 
for  county  purposes,  have  the  same  "original 
and  exclusive  jurisdiction"  as  that  conferred 
upon  the  county  commissioners  of  Chatham 
county  in  the  above-quoted  language  from  Jthe 
special  act  for  that  county.  Civ.  Code  1895, 
S  4238,  par.  7.  Yet  it  can  hardly  be  seriously 
contended  that  because  this  is  true  the  grand 
jurors  cannot  exercise  the  power  in  reference 
to  the  inspection  and  examination  of  county 
offices  which  is  conferred  upon  them  in  the. 
Code.  The  fact  that  the  provision  in  refer- 
ence to  the  ordinaries  and  the  provision  in 
reference  to  the  grand  Juries  are  found  in  the 
same  Code  shows  conclusively  that  the  jurla- 
dlction  conferred  upon  the  one  does  not  inter- 


fere with  the  powers  and  duties  conferred 
upon  the  other.  To  hold  that  the  provision  in 
reference  to  the  examination  by  the  ordinary 
Is  in  irreconcilable  conflict  with  the  provision 
in  reference  to  the  examination  by  the  grand 
jury  would  be  equivalent  to  holding  that 
there  was  no  law  at  all  upon  the  subject,  for, 
no  matter  whence  these  provisions  respective- 
ly came  originally,  they  were  simultaneously 
enacted  when  the  Code  was  adopted,  and 
hence  must  stand  or  fall  together.  The  con- 
flict would  have  to  be  clear,  unmistakable, 
and  absolutely  unavoidable  before  a  court 
would  come  to  so  disastrous  a  conclusion. 
Fortunately  such  is  not  the  case.  The  law, 
for  wise  purposes,  has  made  it  the  duty  of 
both  the  ordinary  and  the  grand  jury  to  ex- 
amine. The  ordinary,  or  county  commission- 
era,  as  the  case  may  be,  has  "original  and 
exclusive  jurisdiction,"  when  sitting  for  coun- 
ty purposes,  "in  examining  and  auditing  the 
t  accounts  of  all  officers  having  the  care,  man- 
I  agement,  keeping,  collecting,  or  dlsbursemenr. 
j  of  money  belonging  to  the  county  or  appro- 
priated for  its  use  and  benefit,"  for  the  pur- 
pose of  "bringing  them  to  a  settlement"  In 
order  to  bring  them  to  a  settlement  with  the 
county,  he  may  issue  execution  against  them 
and  their  bondsmen.  Jones  v.  Collier,  65  Qa. 
j  553;  Arthur  v.  Commissioners  of  Gordon 
{  County,  67  Ga.  220.  But  the  grand  jury  has 
the  power,  and  it  is  its. duty,  to  inspect  and 
examine  the  various  county  offices  mentioned 
in  Pen.  Code  1895,  §S  837,  838,  including  that 
of  the  ordinary  for  county  purposes,  for  the 
public  information,  and  in  order  that  the 
grand  Jury  may  ascertain  whether  it  is  their 
duty  to  present  any  of  such  officers  for  "non- 
performance of  official  duty."  The  inclusion 
of  "the  court  of  ordinary  for  county  pur- 
poses" in  the  enumeration  of  the  offices  which 
the  grand  jury  shall  inspect  and  examine^  we 
think,  indicates  that,  independently  of  the 
jurisdiction  of  the  ordinary  or  county  com- 
missioners, the  law  intends  that  the  grand 
jury  shall  make  these  investigations  of  all 
these  county  offices  for  the  benefit  of  the  tax- 
payers and  in  furtherance  of  public  justice. 
The  demurrer  was  properly  overruled. 
Judgment  affirmed.  All  the  Justices  con- 
curring, except  SIMMONS,  a  J.,  who  dis- 
sents. 

SIMMONS,  O.  J.  (dissenting).  Before  an 
officer  can  be  required  to  pay  out  public  mop- 
ey,  or  be  justified  in  doing  so»  those  who  d^ 
mand  its  payment  should  be  able  to  show  a 
dear  provision  of  the  law  which  entitles 
them  to  receive  it  Kennedy  v.  Seamans,  60 
Qa.  612.  Such  a  clear  provision  of  law  can- 
not be  shown  by  analogizing  the  services  ren- 
dered the  public  to  a  law  authorizing  pay- 
ment for  other  and  different  services.  Where 
the  law  authorizes  a  grand  jury  to  appoint  a 
committee  of  citizens  to  investigate  the  books, 
etc.,  of  the  county  officers,  and  makes  no  pro- 
vision for  the  compensation  of  such  commit- 
tee^ the  persons  so  appointed  are  not  entitled 
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to  compensation  as  Jurors,  nor  can  they  be 
legally  paid  under  the  Item  of  "court  ex- 
penses." Court  expenses  Include  only  such 
items  or  charges  as  are  necessary  for  con- 
ducting the  court,  and  such  others  as  the 
Legislature  may  determine  are  proper  to  be 
paid  under  the  words  "court  expenses,"  as 
used  In  the  Constitution.  Houston  Cbunty  v. 
Kersh,  82  Ga.  252,  10  S.  E.  199;  Adair  y. 
JSllis,  83  Ga.  464,  10  S.  B.  117;  Howard  T. 
Barly  County,  104  Ga.  660,  30  S.  B.  880. 


(UO  Oft.  US) 

BOURQUIN  T.  BOURQUIN. 
(Supreme  Court  of  Georgia.    May  14,  1004.) 

TBUSTS— TBUSTEE'fr  DUTY  TO  PAT  TAXES— PUB- 
CHASB  AT  TAX  SALE— VALIDITT—BB-    • 
DBMTTION. 

1.A  fiduciary  is  bound  to  exercise  the  dili- 
gence of  a  prudent  man  m  preventing  trust 
property  in  his  charge  from  being  sold  for  taxes. 

2.  If  he  advances  the  monev  for  this  purpose, 
he  will  be  entitled  to  a  lien  for  reimbursement. 

8.  If  a  trustee  is  unable  to  make  such  ad- 
vance, or  otherwise  to  obtain  funds,  by  which  to 
prevent  a  sale  under  a  superior  lien,  he  may  ap- 
ply to  the  chancellor  for  an  order  to  sell  or 
nwrtgage,  so  as  to  save  at  least  a  part  of  the 
corpus  for  the  beneficiaries. 

4.  One  who  is  under  the  obligation  to  pay 
taxes  cannot  directly  or  indirectly  purchase  at 
a  sale  caused  by  his  own  default. 

6.  Where,  in  consequence  of  a  trustee's  breach 
of  duty,  the  estate  is  sold  for  taxes,  he  cannot, 
even  after  the  expiration  of  the  redemption  pe- 
riod, acquire  a  title  from  the  purchaser  at  the 
tax  sale,  good  as  against  his  cestui  que  trust. 
In  equity  the  reconveyance  will  be  treated  as  a 
correction  of  the  wronf:,  leaving  the  property 
impressed  with  the  original  trust. 

6.  The  principle  that  one  without  notice  can 
convey  to  one  with  notice  is  subject  to  an  ex- 
ception where  the  transfer  is  back  to  him  who 
was  first  guilty  of  the  wrong  in  selling  or  per- 
mitting  a  sale  to  an  innocent  purchaser.  When 
the  property  again  vests  in  such  wrongdoer,  the 

'dual  equity  reattaches  to  it  in  his  hands. 
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Pending  the  action  of  ejectment,  the  prop- 
erty sued  zor  was  again  sold  at  tax  sale,  and 
Purchased  by  the  defendant.  Plaintiff  within 
2  months  made  a  tender  in  compliance  with  the 
provisions  of  Pol.  Code,  §  909: 

(a)  If  the  plaintiif  at  the  time  of  the  second 
tax  sale  was  in  fact  owner  of  the  property,  he 
had  the  right  to  redeem  it. 

<b)  Upon  the  owner  making  the  proper  tender, 
the  purchaser's  interest  in  the  land  was  at  an 
end. 

8.  The  verdict  finding  the  land  to  be  the  prop- 
erty of  the  plaintiff  was  demanded  by  the  evi- 
dence, but  the  defendant  was  not  liable  for  rents 
or  mesne  jprofits  during  the  four  years  the  prop- 
erty was  m  the  hands  of  the  receiver. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Chatham  Coun- 
ty;   Pope  Barrow,  Judge. 

Action  by  Ougie  Bourquin  against  PoUg- 
nac  Bourquin.  There  was  Judgment  for 
plaintiff,  and  defendant  brings  error.  Modi- 
fled. 

By  an  ordinary  warranty  deed  imposing 
no  duty  and  conferring  no  powers;,  Ketchum 
and  Hartridge,  on  September  2,  1872,  con- 
veyed vacant  lot  No.  15  Blliott  Ward  in  the 
city  of  Savannah,  to  Gugie  Bourquin,  as  trus- 

f  2.  See  Trusts.  voL  47.  Cent.  Dig.  SI  32S.  3251. 


tee  for  Polignac  Bourquin,  a  minor.  Subse- 
quently, at  a  date  which  does  not  appear  in 
the  record,  Ougie  Bourquin,  out  of  his  in- 
dividual funds,  erected  thereon  a  house,  and 
resided  therein  with  his  family,  paying  no 
rent  to  himself  as  trustee.  Under  a  tax  fi. 
fa.  the  lot  was  sold  for  city  taxes  In  July, 
1891,  Polignac  Bourquin  being  then  still  a 
minor.  The  property  was  purchased  by 
Kaufman,  who  was  requested  so  to  do  by  the 
marshal,  in  order  to  protect  Gugie  Bourquin. 
According  to  the  testimony,  there  had  been 
no  previous  conference  between  Gugie  Bour- 
quin and  Kaufman,  but  on  the  day  after 
the  expiration  of  the  12  months  allowed  for 
redemption  Kaufman  conveyed  th6  lot  to 
Gugie  Bourquin  individually,  the  considera- 
tion named  being  the  amount  of  the  bid  and 
the  10  per  cent,  allowed  by  the  statute. 
There  was  evidence  that  besides  this  Gugie 
Bourquin  also  paid  to  Kaufman  the  amount 
of  certain  tax  fi.  fas.  against  the  same  lot 
which  had  been  taken  up  and  were  then 
held  by  Kaufman,  aggregating  about  $30. 
It  appears  that  at  the  time  of  this  recon- 
veyance Polignac  Bourquin  was,  and  for 
some  months  had  been,  of  age,  but  that  he 
was  absent  from  Savannah.  On  February 
1,  1896,  Polignac  Bourquin,  having  reached 
majority,  brought  an  action  against  Gugie 
Bourquin,  his  former  trustee,  for  the  recov- 
ery of  the  land  and  the  rents  since  1872. 
The  defendant  answered,  setting  up  the  tax 
sale  to  Kaufman  and  Kaufman's  conveyance 
to  him.  He  prayed  that  if,  for  any  reason, 
his  title  was  defective,  he  be  allowed  com- 
pensation for  the  improvements  put  by  him 
on  the  property.  On  April  4,  1808,  Gugie 
Bourquin  Conveyed  to  his  son  Guillemain  the 
property  in  dispute  and  other  property,  the 
expressed  consideration  being  |400.  Subse- 
quently lot  No.  15  was  levied  on  under  tax 
fl.  fas.  against  Gugie  Boorquin,  and  at  the 
sale  thereunder  on  July  5,  1898,  was  pur- 
chased by  Guillemain  Bourquin.  It  appears 
that  this  tax  fl.  fa.  represented  taxes  on  lot 
15  standing  in  the  name  of  Gugie  Bourquin. 
Within  the  year  Polignac  Bourquin*s  attor- 
ney tendered  to  Guillemain  Bourquin  the 
amount  of  the  bid  and  10  per  cent,  interest, 
and  demanded  a  reconveyance.  Guillemain 
declined  to  receive  the  money  or  to  make 
the  deed,  whereupon  the  property,  on  a  peti- 
tion filed  and  served  on  May  12,  181W,  was 
placed  in  the  hands  of  a  receiver,  since  which 
time  the  property  has  been  in  the  receiv- 
er's possession.  Guillemain  was  made  **the 
party  defendant"  to  the  original  action,  hav- 
ing assented  thereto  in  open  court  It  ap- 
pears that  there  have  been  five  previous 
trials,  though  what  the  verdicts  in  them  were 
does  not  appear.  110  Ga.  440,  35  S.  E.  710. 
The  verdict  on  this^  the  sixth,  trial,  was  in 
favor  of  the  plaintiff  for  the  land  and  $185 
per  annum  from  February  1, 1892,  to  the  date 
of  the  verdict  (June  6,  1908),  |1,580,  lees 
daim  for  improvements,  taxels,  and  repairs 
$1,239.    The  defendant  made  a  motion  for  a 
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new  trial  on  the  general  grounds  and  on 
many  special  grounds  which  Involve  the 
proposition  that,  inasmuch  as  the  evidence 
falls  to  show  any  collusion  or  fraud  between 
Gugie  Bourquin  and  Kaufman  in  bringing 
about  a  sale,  in  bidding,  or  in  redeeming, 
a  verdict  could  not  be  sustained  on  that 
branch  of  the  case,  nor  was  there  evidence 
to  warrant  charges  in  reference  to  fraud.  As 
to  the  second  sale  it  is  contended  that,  while 
there  was  a  tender  made  by  Polignac's  at- 
torney to  Guillemain  Bourquin,  for  the  pur- 
pose of  redeeming  from  the  second  tax  sale, 
the  tender  was  not  kept  good;  and  that  the 
verdict  shows  that  the  jury  allowed  the 
plaintiff  mesne  profits  for  the  period  during 
which  the  property  was  in  the  hands  of  the 
receiver. 

Travis  ft  Edwards,  for  plaintiff  in  error. 
Geo.  W.  Owens,  for  defendant  in  error. 

LAMAR,  J.  The  trustee,  Bourquin,  failed 
to  pay  the  taxes.  The  land  was  bought  at 
tax  sale  by  Kaufman.  Immediately  after 
the  expiration  of  the  redemption  year  Kauf- 
man conveyed  to  Bourquin  in  his  individual 
capacity.  The  latter  and  his  representative 
now  insist  that,  as  Kaufman  was  an  innocent 
purchaser,  he  acquired  a  valid  title  to  the 
trust  property  at  tax  sale,  and  could  convey 
as  good  a  title  to  Bourquin  as  he  could  have 
made  to  any  one  else.  A  fiduciary  is  bound 
to  exercise  the  diligence  of  a  prudent  man 
in  protecting  the  property  committed  to  his 
care.  He  is  liable  for  negligence  or  bad  faith 
in  permitting  its  total  destruction  by  a  sher- 
iff's sale  on. the  same  principle  that  he  is 
responsible  for  its  partial  destruction  by 
waste  or  mismanagement  Civ.  Code  1895, 
§§  8170,  8200.  If  the  property  is  Incumbered, 
by  a  lien,  he  cannot  sit  idly  by  and  allow 
the  estate  to  be  sacrificed,  but  is  bound  to  the 
exercise  of  diligence  to  prevent  an  improper* 
foreclosure,  or  an  Improper  or  disadvanta- 
geous sale.  The  trustee  here  could  have  ad- 
vanced the  taxes,  and  would  have  been  en- 
titled to  a  lien  for  his  reimbursement  Or 
if,  as  claimed,  he  had  no  individual  or  trust 
funds  which  could  have  been  applied  tq  that 
purpose,  and  if  in  the  exercise  of  proper 
efforts  he  had  been  unable  to  borrow  or  to 
make  other  arrangements  to  pay  or  carry 
the  taxes  (Printup  v.  Trammell,  25  Ga.  240 ; 
Thompson  v.  Thompson,  77  Ga.  600  [4],  8  8. 
E.  261;  Harrison  v.  Mock,  16  Ala.  616; 
Fischbeck  v.  Gross,  112  111.  208  [8];  King 
V.  Cushman,  41  111.  81  [4],  89  Ajn.  Dec  366; 
Freeman  v.  Tompkins,  1  Strobh.  Eq.  [S.  G.] 
53;  Burr  v.  McEwen,  1  Baldwin,  154,  162, 
Fed.  Oas.  No.  2,193),  no  reason  appears  why 
he  could  not  have  applied  to  the  chancellor 
for  an  order  to  sell  a  portion  of  the  lot, 
or  to  mortgage  the  entire  property,  so  as  to 
save  at  least  a  part  of  the  corpus  for  the 
beneficiary  (Civ.  Code  1895,  H  4863,  3172). 
And  if,  in  spite  of  all  his  efforts,  it  had  been 
tirought  to  the  block,  he  was  bound  to  have 


made  like  diligent  efforts  to  redeem  within 
the  year.  Good  faith  was  his  duty,  and  that 
alone  is  his  protection.  Rogers  v.  Dickey, 
117  Ga.  821,  45  S.  E.  71.  He  could  not  buy 
at  his  own  lawful  sale.  For /a  stronger  rea- 
son he  could  not  buy  at  a  sale  brought  about 
by  his  own  unlawful  conduct  He  cannot 
make  a  personal  profit  in  dealing  with  the 
trust  property  either  by  act  of  omission  or 
of  commission.  Glv.  Code  1895,  §§  3010,  3183. 
One  who  is  under  the  obligation  to  pay  taxes 
cannot  directly  or  Indirectly  purchase  at  a 
sale  caused  by  his  ^own  default  Such  at- 
tempted purchase  will  be  treated  as  payment 
Pol.  Code,  9  904.  When,  therefore,  Bourquin 
individually  took  a  deed  to  the  trust  prop- 
erty from  Kaufman,  he  unintentionally  cor- 
rected the  wrong  of  which  he  had  previously 
been  guilty,  and  the  original  status  was  re- 
stored ;  and  whether  this  deed  is  treated  as 
a  redemption  before  the  expiration  of  the  12 
months,  or  as  an  Independent  purchase  after 
the  redemption  year,  the  title  to  the  land 
wrongfully  allowed  to  be  sold  for  taxes  was 
thereafter  held  by  him  under  the  trust  as 
it  existed  prior  to  his  breach  of  duty.  "It 
would  be  a  gross  fraud  in  him  to  suffer  the 
land  to  be  sold  for  these  very  taxes  he  was 
bound  to  pay  lie  by  until  the  day  of  redemp- 
tion was  gone,  buy  in  at  the  price  of  redemp- 
tion the  title  of  the  purchaser,  and  then  set 
up  that  title  against  that  which  he  had  un- 
dertaken to  guard."  Coxe  v.  Walcott,  27  Pa. 
159;  Dubois  v.  Campau,  24  Mich.  370.  Nor 
would  the  result  be  changed  by  the  fact  that, 
in  addition  to  the  bid  and  10  per  cent  he 
paid  Kaufman  $30,  the  amount  of  other  tax 
liens  against  the  estate.  In  both  cases  he 
holds  the  redeemed  properly  in  trust  for  his 
son  Pollgnac,  but  with  a  right  to  reimburse- 
ment for  all  sums  expended  in  the  protection 
of  the  property.  If  there  was  no  collusion 
in  the  bidding  or  redemption,  and  if  Kauf- 
man was  an  innocent  purchaser,  this  makes 
no  difference.  The  principle  that  one  with- 
out notice  can  convey  to  one  with  notice  (Civ. 
Code  1895,  8  3938)  is  subject  to  an  exception 
where  the  transfef  is  back  to  him  who  was 
guilty  of  the  actual  or  constructive  fraud 
in  first  transferring,  or  in  permitting  the 
property  to  be  transferred,  to  an  innocent 
purchaser.  When  the  title  revests  in  the 
wrongdoer,  the  original  equity  will  reattach 
to  it  in  his  hands.  It  has  been  so  held  in 
reference  to  the  transfer  of  negotiable  papers, 
and  the  same  exception  applies  in  regard  to 
real  property.  Kennedy  v.  Daly,  Sch.  &  Lef. 
379 ;  Clark  v.  McNeal,  114  N.  Y.  287,  21  N. 
E.  405,  11  Am.  St  Rep.  638.  See  Andrews 
V.  Robertson,  87  N.  W.  190,  54  L.  R.  A.  673. 
87  Am.  St  Rep.  870,  and  note.  Compare  Civ. 
Code  1895,  §  3184.  Were  this  not  the  rule, 
nothing  would  be  easier  than  for  a  trustee 
to  take  advantage  of  his  own  wrong.  It 
would  only  be  necessary  for  him  to  make  or 
permit  a  wrongful  sale,  in  his  individual 
capacity  buy  from  the  innocent  purchaser, 
and  then  rely  on  the  conveyance  back  as  a 
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shield  with  which  to  protect  himself  when 
«ued  for  the  very  property  which  in  the  first 
iustance,  through  a  breach  of  dnty»  he  al- 
iowed  to  be  sold. 

Pending  suit  there  was  a  second  tax  sale, 
but  we  find  it  unnecessary  to  pass  on  the 
question  as  to  whether,  since  the  adoption 
of  Code  1895,  §  778,  trust  property,  or  prop- 
erty belonging  to  Polignac  Bourquin,  could 
lawfully  be  sold  under  an  execution  against 
€rugie  Bourquin  as  an  individual,  if  aided 
by  parol  evidence  that  the  execution  was  in- 
tended to  represent  taxes  on  that  lot  Flem- 
ing y.  Kile,  78  Ga.  5;  McLendon  v.  Horton, 
95  Ga.  60,  22  S.  B.  45;  Burns  v.  Lewis,  86 
Ga.  590,  13  S.  B.  123.  Nor  is  it  necessary 
to  consider  whether,  in  view  of  its  recitals, 
it  might  be  treated  as  an  execution  in  rem ; 
nor  to  determine  whether  the  sale  was  void 
because  the  levy  was  excessive.  For  wheth- 
er the  sale  was  valid  or  not,  the  tender  by 
Polignac  Bourquin  of  the  bid  and  10  per  cent 
defeated  whatever  interest  Guillemain  Bour- 
quin acquired  by  virtue  of  the  tax  sale. 
Where  a  creditor  refuses  to  accept  a  prop- 
er tender,  the  claim  is  not  extinguished,  nor 
Is  the  debtor  harmed  by  the  refusal.  He  still 
has  his  money.  He  may  lend  it  or  use  it  in 
business.  If,  however,  he  wishes  to  stop  the 
running  of  interest  or  to  prevent  the  accrual 
of  costs,  he  must  keep  the  tender  good.  Civ. 
Code  1895,  8  8728.  But  where  the  creditor 
has  collateral,  mortgage,  or  other  form  of 
security  upon  the  property  of  the  debtor,  the 
failure  to  accept  a  lawful  tender  discharges 
the  lien  which  was  intended  to  secure  pay- 
ment When  it  has  accomplished  its  pur- 
pose, it  ought  not  longer  to  be  effective 
against  him  who  has  done  all  required  by 
the  law  or  the  contract  to  cancel  the  mort- 
gage or  to  regain  possession  of  the  pledge. 
The  debtor  offers  the  money  for  the  twofold 
purpose  of  paying  his  debt  and  redeeming 
his  property.  The  creditor  may,  indeed,  de- 
cline to  receive  what  is  due,  but  he  cannot 
couple  with  his  declination  a  refusal  to  can- 
cel the  lien  or  surrender  that  which  there- 
after belongs  to  the  debtor  free  from  the 
incumbrance.  The  debtor  may  wish  to  use 
the  properly  pledged.  He  may  wish  to  sell 
that  which  is  Incumbered,  and  by  the  act  of 
the  creditor  in  refusing  proper  tender  he  Is 
prevented  from  having  and  using  his  own. 
It  is  evident  that  to  allow  such  results  would 
often  work  manifest  hardship;  and  hence 
the  rule,  recognized  by  most  of  the  authori- 
ties, is  that,  upon  proper  tender  being  made, 
while  the  original  debt  may  continue,  the 
lienor  is  entitled  to  a  satisfaction  of  the  lien, 
or  to  be  restored  to  possession  of  the  prop- 
erty. One  of  the  ways  for  enforcing  this 
right  is  the  provision  that  the  refusal  of  a 
proper  tender  discharges  the  lien.  The  debt 
continues,  "but  the  tender  is  equivalent  to 
payment  as  to  all  things  which  are  incidental 
or  accessorial  to  the  debt  The  creditor,  by 
refusing  to  accept,  does  not  forfeit  his  right 
to  the  thing  tendered  [money],  but  he  does 
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lose  all  collateral  benefits  or  securities."  Tif- 
fany V.  St  John,  5  Lans.  153;  McCalla  v. 
Clark,  55  Ga.  53.  The  same  principle  is  ap- 
plicable to  a  tender  made  by  the  owner  fox 
the  purpose  of  redeeming  from  a  tax  sal« 
under  Pol.  Code,  $  909.  Thereafter  the  pur- 
chaser's inchoate,  qualified,  or  defeasible  es- 
tate terminates.  Lamar  v.  Sheppard,  84  Ga. 
561  (2),  10  S.  B.  1084;  Burden  v.  Bean  (Ark.) 
12  S.  W.  241;  Legro  v.  Lord,  10  Me.  161; 
Poindexter  v.  Greenhow,  114  U.  S.  270  (3), 
5  Sup.  Ot  903,  29  L.  Ed.  185.  Here,  there- 
fore, when  Polignac  tendered  to  Guillemain 
the  amount  of  the  la  iter's  bid  and  10  per 
cent  added  thereto,  the  plaintiff  was  entitled 
to  possession  of  the  land.  The  defeasible 
title  of  the  purchaser  was  at  an  end,  and, 
whatever  might  be  his  rights  as  to  the 
amount  of  the  bid  and  penalty,  he  could  no 
longer  rely  on  the  sheriff's  deed  as  against 
him  who  offered  to  redeem  and  made  the 
tender  required  by  law.  The  two  tax  deeds 
having  been  nullified  In  the  one  case  by  the 
conveyance  from  Kaufman  to  the  trustee, 
and  in  the  other  by  the  offer  of  the  plaintiff 
to  pay  the  redemption  money  within  the  time 
allowed  by  law,  the  defendant  was  without 
title,  the  plaintiff  had  made  out  a  perfect 
paper  title,  and  the  verdict  in  his  favor  was 
demanded  by  the  evidence. 

The  verdict  against  the  defendant  for 
mesne  profits  shows  on  its  face  that  it  includ- 
ed rent  for  the  period  that  the  land  was  in 
the  hands  of  the  receiver.  Presumably  he 
collected  whatever  rents  accrued  during  that 
term.  At  any  rate,  there  is  nothing  to  sug- 
gest that  the  defendant  was  in  possession.  A 
new  trial  must  therefore  be  granted  on  the 
ground  of  the  motion  assigning  error  as  to 
the  Improper  allowance  for  mesne  profits. 
But  as  there  have  already  been  six  trials 
of  this  case,  and  there  should  be  an  end  of 
litigation,  we  direct  that  the  Issue  on  the 
next  trial  be  confined  exclusively  to  a  con- 
sideration of  the  question  of  mesne  profits 
and  the  claim  of  set-off  by  the  defendant 

Judgment  affirmed  in  part  and  reversed 
in  part  with  direction.  All  the  Justices 
concurring. 

(120  Qa.  83) 
CENTRAL  OF  GEORGIA  RT.  CO.  v.  GOOD- 
WIN. 

(Supreme  Court  of  Georgia.    May  13, 1904.) 

BVIDBNCB  •— OPINION—UASTEB  AND  8EBVANT— 
PEBSONAL  INJURIES— ABB06ATI0N  OF  RULES 
—EVIDENCE  —  BELEASE  —  FBAUD— BURDEN  OF 
PBOOF— INSTBUCTION8. 

1.  The  opinion  of  a  witness  is  not  admissible 
in  evidence  wben  all  the  facts  and  circumstances 
are  capable  of  being  clearly  detailed  and  describ- 
ed, so  that  the  jurors  may  be  able  readily  to 
form  correct  conclusions  therefrom. 

2.  On  an  issue  whether  a  rule  of  a  railway 
company,  which  it  claimed  an  employ^  bad  ex* 
pressly  contracted  to  observe,  had  been  rescind- 
ed or  abrogated  by  general  nonobservance  on 
the  part  of  its  employes,  with  knowledge  or  ac- 
quiescence of  the  company,  it  was  error  for  the 
court    to   refuse   to    instruct   the   jury,    when 
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inly  requested  by  the  company  so  to  do»  that 
they  should  not  consider  such  nonobservance 
occurring  prior  to  the  date  of  the  contract. 

3.  The  charge  of  the  court  upon  the  subject 
of  fraudulent  misrepresentations  was  not  sub- 
ject to  the  criticism  that  there  was  no  evidence 
to  support  it. 

4.  On  an  issue  ss  to  whether  a  party  had  been 
induced  to  sign  a  contract  by  fraudulent  mis- 
representations, the  mere  failure  to  specifically 
instruct  the  jury  that  the  burden  was  on  him 
who  attacked  the  contract  to  show  that  it  was 
80  procured  was  no  cause  for  a  new  trial,  when 
the  court  charged  generally  that  the  burden  of 
proof  lies  upon  the  party  asserting  or  affirming 
a  fact,  and  to  the  existence  of  whose  case  or 
defense  the  proof  of  such  fact  is  essential. 

5.  The  charge  as  to  the  presumption  arising 
from  the  failure  of  a  jMirtsr  to  produce  evidence 
in  his  power  and  within  his  reach  was  not  ap- 
plicable to  the  facts  of  this  case. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Savannali;  T. 
M.  Norwood,  Judge. 

Action  by  W.  J.  Goodwin  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Lawton  &  Cunningham  and  H.  W.  John- 
son, for  plaintiff  in  error.  R.  R.  Ricliards 
and  W.  W.  Gordon,  Jr.,  for  defendant  in 
error, 

FISH,  P.  J.  W.  J.  Goodwin  sued  the  Cen- 
tral of  Georgia  Railway  Company  for  dam- 
ages for  personal  injuries  sustained  by  him 
while  coupling  cars  as  a  yard  switchman  in 
the  employ  of  the  defendant  There  was  a 
verdict  for  the  plaintiff,  and,  defendant's 
motion  for  a  new  trial  being  overruled.  It 
excepted. 

1.  A  witness  for  the  defendant  testified 
that  he  was  the  general  yardmaster  of  the 
defendant's  yard,  where  the  plaintiff  was 
Injured,  during  the  time  be  worked  there* 
and  for  some  eight  years  previously;  that 
witness  had  been  in  the  yardmaster's  busi- 
ness for  some  10  years;  that  "lumber  prop- 
erly loaded  in  the  manner  I  have  described 
will  often  shift  by  the  momentum,  so  that 
in  the  end  it  might  project  over  the  end  of 
the  cars;  and  I  have  seen  many  cars  down 
there  with  the  lumber  projecting."  He  was 
asked  by  counsel  for  the  defendant,  "Could, 
or  not,  a  man  work  down  there  for  30  days 
in  the  yard  without  seeing  lumber  in  that 
way?**  He  answered,  "No,  sir;  I  know  he 
couldn't.'*  The  court  ruled  out  the  question 
and  answer,  and  in  the  motion  for  a  new 
trial  error  was  assigned  upon  this  ruling. 
The  point  is  clearly  without  merit,  as  the 
general  rule  is  well  established  that  opinion 
evidence  is  not  competent  when  all  the  facts 
and  circumstances  upon  which  the  opinion 
is  founded  are  capable  of  being  clearly  de- 
tailed and  described,  so  that  the  Jury  may 
be  able  readily  to  form  correct  conclusions 
therefrom.  Mayor  of  MiUedgeville  v.  Wood, 
114  Ga.  370,  40  S.  B.  239;  Southern  Mutual 
Ins.  Co.  V.  Hudson,  115  Ga.  638^  42  S.  E.  60. 
This  rule  was  applicable  to  the  evidence  ex- 
cluded. 


2.  At  the  time  of  entering  upon  his  work 
for  the  deifendant  company,  the  plaintiff  sign- 
ed the  following  agreement,  which  was  pre- 
sented to  him  by  the  company:  "Central  of 
Georgia  Railway  Company.  First  Division. 
November  30,  180&  I  fully  understand  that 
the  rules  of.  C.  of  Ga.  Ry.  Co.  positively  pro- 
hibit brakemen  from  coupling  or  uncoupling 
cars,  except  with  a  stick,  and  that  brake- 
men,  or  others,  must  not  go  between  cars, 
under  any  circumstances,  for  the  purpose  of 
coupling  or  uncoupling,  or  for  adjusting  plus, 
etc.,  when  an  engine  is  attached  to  such 
cars  or  train;  and,  in  consideration  of  be- 
ing employed  by  said  Company,  I  hereby 
agree  to  be  bound  by  said  rule,  and  waive 
all  or  any  liability  of  said  Company  to  me 
for  any  results  of  disobedience  or  infraction 
thereof.  I  have  red  the  above  carefully  and 
fuly  understand  It  W.  J.  Goodwin.  Wit- 
ness: John  Coleman.*'  It  appears  that  all 
of  this  agreement  was  printed  matter,  ex- 
cept the  sentence  immediately  preceding 
Goodwin's  signature,  which  last  sentence  was 
in  writing.  On  December  27, 1898,  the  plain- 
tiff's left  hand  was  badly  mutilated,  while 
he  was  coupling  with  his  liand,  and  without 
the  use  of  a  coupling  stick,  and  was  between 
the  cars  for  the  purpose  of  making  the  coup- 
!  ling,  and  while  an  engine  was  attached  to 
one  end  of  the  train.  The  defendant  plead- 
ed, as  a  defense  to  the  action,  that  the  plain- 
tiff was  guilty  of  contributory  negligence  in 
violating  the  provisions  of  his  contract  One 
of  the  grounds  upon  which  the  plaintiff 
sought  to  avoid  the  obligation  of  the  coup- 
ling-stick rule  was  that  such  rule,  if  it  ever 
existed,  had  been  abrogated  by  reason  of 
its  long  and  continued  nonobservance,  known 
and  acquiesced  in  by  the  defendant  compa- 
ny. Counsel  for  the  defendant  duly  request- 
ed the  court  to  instruct  the  Jury  as  follows: 
"If  you  find  from  the  evidence  that  the  use 
of  the  coupling  stick  was  customarily  dis- 
regarded by  the  plaintiff  and  other  employes 
of  the  company,  I  charge  you  that  the  plaio^ 
tiff  would  not  be  excused  from  carrying  out 
his  contract— if  you  find  that  an  agreement 
was  made— unless  you  should  find  from  the 
evidence  in  this  case  that  the  nonobservance 
of  the  rule  as  to  the  use  of  the  coupling 
stick  had  been  so  general,  and  had  contin- 
ued for  such  a  length  of  time,  after  his  em- 
ployment as  to  Justify  the  conclusion  that 
there  had  been  a  mutual  rescission  and  abro- 
gation of  the  contract"  The  court  struck 
out  of  tills  request  the  words  "after  his  em- 
ployment" and  then  gave  the  remainder  in 
charge  to  the  Jury.  In  the  motion  for  a  new 
trial,  error  was  assigned  upon  the  refusal 
to  charge  as  requested,  and  in  leaving  out 
the  words  above  quoted.  The  effect  of  giv- 
ing this  request  with  these  words  omitted 
therefrom,  was  to  authorize  the  Jury  to  find 
that  the  custom  of  disregarding  the  couplings 
stick  rule  by  other  employes  of  the  defend- 
ant prior  to  the  making  of  the  alleged  codk 
tract  of  the  plaintiff  with  the  defendant 
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would  be  sufficient  to  relieve  him  of  its 
terms.  So  construed,  was  the  ruling  of  the 
court  erroneous?  This  Is  the  sole  question 
presented  by  the  assignment  of  error.  There 
was  evidence  of  the  nonobservance  of  the 
coupling-stick  rule  prior  to  the  employment 
of  the  plaintifF  by  the  defendant.  If  the 
plaintiff  and  the  defendant  entered  into  an 
express  contract  at  the  time  of  his  employ- 
ment, whereby  he  specifically  agreed,  in  con- 
sideration of  such  employment,  to  be  bound 
by  the  rule  not  to  couple  cars  except  with 
a  stick,  and  not  to  go  between  cars  under 
any  circumstances,  for  the  purpose  of  coup- 
ling; when  an  engine  was  attached  to  them, 
then  we  think  it  is  dear  that  th'e  Jury  would 
not  be  authorized  to  consider  what  the  cus- 
tom with  reference  to  the  observance  or  non- 
observance  of  such  rule  was  prior  to  the 
plaintifTs  employment  and  to  the  making  of 
that  agreement  If  the  plaintiff  was  Justi- 
fied in  believing  that  there  had  been  a  '*mu- 
tual  rescission  and  abrogation"  of  the  con- 
tract such  belief  must  have  been  based  upon 
mutual  disregard  of  the  rule  subsequent  to 
the  date  of  the  contract  It  would  not  be 
possible  to  have  a  mutual  rescission  of  a 
contract  based  upon  a  custom  existing  prior 
to  the  making  of  the  agreement.  Otherwise 
there  would  be  the  anomaly  of  parties  hav- 
ing a  mutual  rescission  in  advance  of  the 
execution  of  their  contract.  So  far  as  the 
plaintiff  was  concerned,  it  may  have  been 
the  intention  of  the  railroad  company,  at 
the  time  the  contract  was  entered  into,  to 
specifically  enforce  the  rule  referred  to  in  the 
agreement  from  its  date,  regardless  of  any 
custom  which  may  have  existed  prior  to  that 
time.  In  the  case  of  Richmond  &  Danville 
Railroad  Company  v.  Hissong,  97  Ala.  187, 
13  South.  209,  it  appeared  that  the  plaintiff, 
when  he  entered  the  employmeht  of  the  de- 
fendant as  a  switchman,  signed  one  of  its 
regular  i^pplicatlons  for  service,  which  con- 
tained rule  No.  20,  providing  that:  '^Oars 
must  not  be  coupled  by  hand.  Sticks  for  the 
purpose,  long  enough  to  prevent  going  be- 
tween cars,  will  be  furnished  on  application 
to  yardmaster's  office  at  end  of  each  divi- 
sion. Any  employ^  going  in  between  cars 
while  in  motion,  to  uncouple  them,  does  so 
at  his  own  risk,  and  against  the  rule  of  the 
company."  The  plaintiff  was  ihjured  in  go- 
ing between  cars  to  couple  them.  It  was 
held  that,  as  plaintiff  had  entered  into  an 
express  stipulation  with  defendant  to  abide 
by  such  rule,  evidence  that  there  was  a  cus- 
tom for  brakemen,  when  they  found  it  im- 
possible to  couple  with  a  stick,  to  go  between 
the  cars,  after  having  signaled  the  engineer 
to  stop  the  train,  was  not  admissible  to  vary 
the  terms  of  the  rule.  The  court,  through 
Haralson,  J.,  said:  "If  rule  20,  by  long  non- 
observance,  had  gone  into  disuse,  apd  was  a 
regulation  of  the  company  in  name  only, 
and  no  longer  binding,  we  know  of  no  law 
which,  notwithstanding,  prevented  the  par- 
ties from  making  it  the  basis  of  their  con- 


tract for  plaintiff's  service,  and,  if  bona  fide 
entered  into,  how  proof  of  any  custom  there- 
tofore existing  to  the  contrary  might  set 
aside  and  annul  the  deliberate  engagements 
of  the  parties.  Surely  this  would  be  making 
their  contract  for  them,  and  denying  them 
the  privilege.  We  must  hold,  therefore,  that, 
when  a  contract  of  the  kind  we  are  constru- 
ing has  been  entered  into  between  the  par- 
ties, no  proof  of  custom  can  be  made,  to  the 
contrary  of  its  stipulations,  to  vary  its  bind- 
ing force,  and  that  it  must  be  held  binding 
between  the  parties,  unless  it  be  shown  by 
their  acts  and  conduct  they  have  mutually 
altered  and  rescinded  it"  What  was  said  on 
the  subject  in  the  Hissong  CiCSe  was  quoted, 
approved,  and  followed  in  Louisville  &  Nash- 
ville Railroad  Company  v.  Mothershed,  110 
Ala.  143,  20  South.  67.  We  think  we  can 
safely  conclude  that  the  court  erred  in  not 
Instructing  the  Jury  in  the  language  of  the 
request  This  ruling  covers  two  other 
grounds  of  the  motion  for  a  new  trial,  where- 
in the  same  point  was  made,  but  in  different 
ways. 

8, 4.  The  court  charged  the  Jury :  '^If  you 
find  from  the  evidence  that  Goodwin  was  in- 
duced to  sign  the  release  contract  by  fraudu- 
lent misrepresentations  of  the  defendant's 
agent  Coleman — that  is  to  say,  a  contract 
the  terms  of  which  he  did  not  understand, 
and  voluntarily  assented  to,  on  account  of  the 
fraudulent  misrepresentations  —  the  same 
would  not  be  legally  binding  upon  him."  The 
error  assigned,  in  the  motion  for  a  new  trial, 
on  this  charge,  was  that  there  was  no  evi- 
dence that  the  company's  agent,  Coleman, 
had  used  any  fraudulent  misrepresentations 
which  induced  Goodwin  to  sign  the  contract 
and  that  the  charge  erroneously  authorized 
the  Jury  to  find  that  there  had  been  such 
fraudulent  misrepresentati<»is.  Goodwin  tes- 
tified that  he  signed  the  instrument  which 
purported  to  be  a  contract  a  copy  of  which 
we  have  hereinbefore  set  out  but  that  he  did 
not  write  the  words,  "I  have  red  the  above 
carefully  and  fuly  understand  it"  which  im- 
mediately precede  his  signature ;  that  at  the 
time  he  was  employed,  tlie  company's  yard- 
master  said:  **Ruu  up  here  and  sign  a  re- 
ceipt for  a  coupling  stick,  and  go  down  and 
work  with  that  man.  I  have  got  a  man  out 
there  working  by  himself."  He  further  testi- 
fied: "I  went  up  there,  and  Mr.  Coleman 
[the  yardmastei^s  clerk]  had  that  same  thing, 
what  defendaht  calls  'coupling-stick  contract' 
right  there,  and  he  says,  *Sign  this  heie  right 
quick.'  He  says,  'It  is  nothing  but  a  receipt 
for  a  coupling  stick,'  •  *  ♦  and  says,  *! 
will  get  you  a  coupling  stick  after  a  while." 
Upon  that  I  signed  it  I  never  knew  it  was  f 
contract  or  anything  else  except  that  it  wa5 
a  receipt  for  a  coupling  stick,  as  it  was  rep- 
resented to  me  to  be."  He  further  testified 
that  he  was  in  the  office  not  more  than  s 
minute,  just  long  enough  to  sign  the  instin 
ment  and  then  ran  down  the  steps  and  went 
to  work  with  the  man  who  was  working  b; 
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himself,  and  that  in  about  15  minutes  CJole- 
man  gave  him  a  ooupling  stick.  As  we  have 
seen,  the  only  question  raised  by  the  assign- 
ment of  error  is,  was  there  any  evidence  that 
Coleman  made  any  fraudulent  misrepresenta- 
tions which  induced  GkK>dwln  to  sign  the  in- 
strument? According  to  Goodwin's  positive 
testimony,  Coleman  explicitly  told  him  that 
the  instrument  he  was  requested  to  sign  was 
"nothing  but  a  receipt  for  a  coupling  stick." 
If  made,  this  statement  was  a  misrepresenta- 
tion— a  misstatement  of  fact — ^as  the  instru- 
ment was  not  a  mere  receipt  for  a  coupling 
stick,  but  was  in  form  an  express  contract 
binding  the  employ^  who  signed  it  to  observe 
the  rules  of  the  company  as  therein  stated. 
Was  there  any  evidence  tending  to  show  that 
the  alleged  misrepresentation  was  fraudu- 
lent? "Misrepresentation  of  a  material  fact, 
made  wilfully  to  deceive,  or  recklessly  with- 
out knowledge,  and  acted  on  by  the  opposite 
party,  constitutes  legal  fraud."  Civ.  Code 
1885,  §  402a  See,  also,  section  3533.  The  al- 
leged misrepresentation  was  of  a  material 
fact  Coleman,  if  he  made  it,  must  have 
known  of  its  falsity,  as  it  was  his  duty  to 
have  such  an  instrument  signed  by  Goodwin ; 
and,  if  Coleman  misrepresented  the  character 
of  the  instrument,  the  Jury  would  be  author- 
ized to  find  that  he  did  so  intentionally  and 
willfully.  Goodwin  testified,  in  effect,  that 
he  was  deceived  by  it,  and  that  he  was  in- 
duced by  it  to  sign  the  instrument,  and  it  is 
evident  that  if  he  should  be  bound  by  his 
signature  he  would  be  injured.  Under  these 
circumstances,  the  Jury  might  infer  that  the 
misrepresentation  was  made  to  deceive.  In 
14  American  &  English  Encyclopsedia  of 
Law,  p.  103  (b),  the  rule  is  thus  stated:  "If 
a  representation  has  been  made  with  actual 
knowledge  of  its  falsity,  or  what  the  law  re- 
gards as  equivalent  to  actual  knowledge,  an 
intention  that  it  should  be  acted  upon  and 
should  deceive  will  be  presumed."  We  think 
it  clear,  from  what  has  been  said,  that  the 
charge  under  consideration  is  not  open  to  the 
criticism  made  on  it  We  are  not  to  be 
understood  as  holding  that  the  charge,  with- 
out qualification,  was  sound.  As  was  said  in 
Wood  V.  Cincinnati  Safe  Co.,  96  Ga.  120,  22 
S.  E.  909,  "fraud  in  its  procurement  voids  a 
contract  ♦  ♦  •  If  one,  apparently  con- 
senting by  the  execution  of  a  written  con- 
tract, can  show  that  he  did  not  in  fact  con- 
sent to  its  terms  as  therein 'expressed,  but 
that  his  apparent  consent  wad  induced  by 
false  and  fraudulent  practices,  by  means  of 
which  he  was  overreached  by  the  other  par- 
ty, and,  without  negligence  upon  his  part, 
really  deceived  as  to  the  terms  of  the  con- 
tract, he  would  be  entitled  to  be  relieved  from 
its  apparent  obligations.  A  negligent  omis- 
sion to  inform  himself  as  to  the  truth  of  the 
representations,  when  he  had  an  opportunity 
so  to  do,  or  might,  by  the  exercise  of  reason- 
able diligence,  have  done,  would  amount  to  a 
waiver  upon  his  part  and  he  would  thereaft- 
er be  estopped  to  impeach  the  contract  upon 


git)unds  against  which  the  exercise  of  reason- 
able care  would,  in  the  first  instance,  have 
protected  him." 

5.  Exception  was  taken  to  the  court's 
charge,  in  the  language  of  section  5163  of 
the  Civil  Code  of  1895,  that  •'where  a  party 
has  evidence  in  his  power  and  within  his 
reach  by  which  he  may  repel  a  claim  or 
charge  against  him,  and  omits  to  produce  It 
or,  having  more  certain  and  satisfactory  evi- 
dence in  his  power,  relies  on  that  which  is  of 
a  weaker  and  inferior  nature,  a  presumption 
arises  that  the  charge  or  claim  is  well  found- 
ed; but  this  presumption  may  be  rebutted." 
After  carefully  studying  the  brief  of  evi- 
dence, we  do  not  think  this  charge  was  ap- 
plicable to  the  facts  of  the  case.  It  does  not 
appear  that  the  railway  company  had  any 
evidence  in  its  power  and  within  its  reach;  on 
any  contested  issue  in  the  case,  which  it  fail- 
ed to  produce.  While  we  do  not  rule  that  the 
giving  of  this  correct  abstract .  principle  in 
charge  was  cause  for  a  new  trial,  we  do  say 
that  it  was  inapplicable.  The  questions  made 
in  the  grounds  of  the  motion  for  a  new  trial 
upon  which  we  have  not  ruled  are  not  such  as 
will  likely  arise  on  another  trial,  so  we  deem 
it  unnecessary  to  pass  on  them. 

Judgment  reversed.  All  the  Justices  con- 
curring. 
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SALAS  V.  DAVIS. 


(Supreme  Court  of  Georgia.    May  18,  1904.) 

LANDLOBD  AND  TENANT— TENANCY  AT  8UFFEB- 
ANCB— EVIDENCE— HOLDING   OVER. 

1.  Under  the  undisputed  evidence  in  this  case, 
the  defendant  was  a  tenant  by  sufferance,  and 
not  at  will,  and  the  verdict  in  his  favor  in  the 
proceeding  to  dispossess  him  as  a  tenant  holding 
over  was  unwarranted. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Chatham  Coun- 
ty; Pope  Barrow,  Judge. 

Action  by  M.  T.  Salas  against  E.  B.  Davis. 
Judgment  for  defendant,  and  plaintiff  brings 
enor.    Reversed. 

Lawton  &  Cunningham,  for  plaintiff  in  er- 
ror. Travis  &  Edwards  and  Adams  &  Ad- 
ams, for  defendant  in  error. 

CANDLER,  J.  This  was  an  action  to  dis- 
possess a  tenant  holding  over.  Pending  the 
suit  the  tenant  vacated  the  premises,  making 
a  continuing  tender  to  the  landlord  of  the 
rent  which  had  accrued,  at  the  rate  fixed  in 
the  expired  lease  contract  This  was  refused, 
and  the  action  continued  to  recover  double 
rent  under  the  provisions  of  the  Civil  Code  of 
1895,  §  4817.  The  Jury  found  for  the  de- 
fendant and.  the  plaintiff's  motion  for  a  new 
trial  being  overruled,  she  excepted.  There 
was  no  material  conflict  in  the  evidence,  and 
it  seems  to  be  admitted  that  the  only  question 
for  decision  by  this  court  is  whether,  under 
the  evidence,  the  defendant  was  a  tenant  at 
win  or  a  tenant  by  sufferance.    If  the  for* 
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mer,  the  rerdlct  In  his  favor  was  demanded; 
If  the  latter,  the  plaintiff  should  have  had  a 
verdict  for  douhle  rent 

It  appears  that  Davis  rented  the  pn^erty 
in  dispute  from  Mrs.  Balas  under  a  lease 
which  expired  January  16,  1002.  In  October, 
1901,  Salas,  the  husband  and  agent  of  the 
plaintiff,  had  a  conversation  with  Davis,  in 
which  he  asked  the  question:  "Are  you  go- 
ing to  continue  in  the  same  place?*'  Davis  re- 
plied that  he  was.  On  December  2,  1901,  Sa- 
las wrote  Davis  a  letter  notifying  him  of  the 
approaching  expiration  of  the  lease,  and  say- 
ing: **Kindly  advise  if  you  desire  to  vacate 
or  to  remain  longer.  In  the  latter  case  a 
new  lease  will  have  to  be  entered  into."  Ap- 
parently, Davis  did  not  reply  to  this  letter, 
for  he  testified  that  on  January  10,  1902, 
Salas  called  •  him  over  the  telephone  and 
asked  him  if  it  had  been  received.  He  re- 
plied in  the  affirmative,  whereupon  Salas 
asked  him  if  he  intended  to  call  on  him,  and 
he  answered:  'Tes;  next  week."  On  Janu- 
ary 13,  1902,  Salas  again  called  Davis  over 
the  telephone,  and,  according  to  a  memoran- 
dum made  by  Davis  at  the  time,  asked  the 
latter  if  he  intended  to  continue  on  at  the 
same  place.  Davis  replied:  "Yes;  I  will 
bring  up  duplicate  lease.*'  Salas  answered: 
"Gome  up  and  see  me."  On  January  17,  1902, 
Salas  and  Davis  met,  and  the  former  refused 
to  renew  the  lease  at  the  rate  of  rental  fixed 
in  the  one  which  had  Just  expired.  On  Janu- 
ary 25,  1902,  10  days  after  the  expiration  of 
the  old  lease,  Davis'  attorney  wrote  a  letter 
to  Salas  in  which  he  said:  "I  enclose  here- 
with lease  made  in  duplicate  under  the  same 
terms  as  the  former,  which  Mr.  Davis  lias 
signed.  Will  you  kindly  sign  both  copies  of 
lease,  keeping  one  for  yourself  and  returning 
the  other  to  me."  On  January  27,  1902,  Sa- 
las replied  to  this  letter,  returning  the  dupli- 
cate copies  of  the  lease,  and  saying:  "As 
soon  as  Mr.  Davis  and  myself  have  agreed 
upon  terms  and  conditions  I  will  be  pleased 
to  advise  you.  Unless  this  can  be  done  with- 
out delay  I  ask  that  Mr.  Davis  vacate,  as  I 
desire  to  negotiate  with  others  if  he  does  not 
wish  the  place."  On  February  18,  1902,  Sa- 
las made  a  written  demand  upon  Davis  for 
possession  of  the  property,  which  was  re- 
fused, and  on  February  25,  1902,  the  present 
suit  was  commenced. 

We  are  clear  that  the  facts  which  have 
been  recited  make  out  a  case  of  tenancy  by 
sufferance,  and  not  at  will.  There  is  not  a 
line  of  evidence  to  indicate  that  the  tenancy 
of  Davis  after  the  expiration  of  the  lease 
was  by  the  permission  oi  the  landlord.  On 
the  contrary,  more  than  a  month  before  the 
lease  expired,  Salas  wrote  to  Davis,  remind- 
ing him  of  the  fact  that  his  tenancy  under 
the  lease  would  soon  end,  and  notifying  him 
that,  in  the  event  he  desired  to  retain  the 
premises,  it  would  be  necessary  to  execute  a 
new  lease.  In  the  different  conversations 
between  the  parties  over  the  telephone,  Sa- 
las gave  no  intimation  of  a  willingness  to 


continue  the  tenancy  under  the  terms  of  the 
then  existing  lease,  but  on  each  occasion  in- 
vited Davis  to  confer  with  him  as  to  the 
terms  on  which  a  new  lease  should  be  exe- 
cuted. The  decision  of  this  court  in  the  case 
of  WilUs  V.  HarreU,  118  Ga.  906,  45  S.  E.  794, 
is,  in  our  opinion,  controlling  of  the  question 
now  under  consideration,  and  the  facts  of 
that  case  are  closely  analogous  to  those  of 
the  case  at  bar.  We  deem  it  unnecessary  to 
enter  into  a  more  extended  discussion  at 
this  time  as  to  what  is  necessary  to  consti- 
tute a  tenancy  at  will  and  one  by  sufferance. 
It  is  sufficient  to  refer  to  the  admirable 
opinion  of  Mr.  Justice  Cobb  in  the  case  cited 
for  a  full  and  exhaustive  exposition  of  the 
law  bearing  on  this  subject. 

The  necessary  conclusion  from  the  forego- 
ing is  that  the  verdict  for  the  defendant  was 
unwarranted,  and  should  have  been  set  aside 
on  motion  for  new  trial. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(lao  Qa.  lOL) 
GORDON  COUNTY  et  al.  v.  PYRON  et  al. 
(Supreme  Court  of  Georgia.    May  14,  1904.) 

INJUNCTION— CONTINUANCE— DISGBETION. 

1.  It  appearing  that  the  question  at  issue  is 
not  BO  much  whether  an  injonction  should  have 
been  granted,  as  whether  or  not  the  order  pass- 
ed was  in  proper  form,  and  it  not  appearing  that 
there  was  any  abuse  of  discretion  on  the  part 
of  the  trial  court,  the  Judgment  will  not  be 
disturbed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  T.  J.  Pyron  and  others  against 
Gordon  county  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

R.  J.  Jb  J.  McCamy,  for  plaintiffs  in  error. 
Geo.  A.  Coffee  and  Geo.  A.  H.  Harris  &  Son, 
for  defendants  in  error. 

CANDLER,  J.  Pyron  and  others  brought 
suit  to  enjoin  the  county  authorities  of  Gor- 
don county  from  letting  a  contract  to  build 
a  bridge  over  the  Oostauaula  river  at  a  des- 
ignated point  in  the  county,  the  grounds  of 
the  petition  being  that  no  provision  had  been 
made  by  the  county  authorities  to  pay  for 
the  bridge;  that  the  Oostauaula  river  is  a 
navigable  river,  opened  up  to  navigation  and 
kept  in  a  navigable  condition  by  the  United 
States  government,  and  no  permission  has 
been  obtained  from  the  United  States  au- 
thorities to  erect  such  a  bridge,  as  is  re- 
quired by  law;  and  that  there  is  no  public 
road  on  either  side  of  the  river  to  the  plaite 
where  it  is  contemplated  that  the  bridge 
shall  be  erected.  The  petition  also  alleged 
that  the  county  authorities  had  grossly  abus- 
ed their  discretion  in  the  selection  of  the 
place  where  the  bridge  was  to  be  built  The 
answer  of  the  defendants  admitted  that  no 
direct  provision  had  as  yet  been  made  for 


6i(> 


4T  SOUTHEASTERN  EEPOUTEK. 


(Ga. 


defraying  the  expenses  of  building  the  bridge, 
but  averred  that,  bo  soon  as  the  cost  of  its 
erection  could  be  ascertained,  a  tax  would 
be  levied  to  cover  that  amount  It  was  also 
admitted  that  no  permission  had  been  ob- 
tained from  the  United  States  authorities  to 
build  the  bridge,  and  that  at  the  point  where 
the  bridge  was  to  be  built  there  was  no  road 
on  either  side  of  the  river,  though  it  was 
averred  that  the  parties  owning  the  land  in 
the  vicinity  through  which  it  was  proposed 
to  build  a  road  to  the  new  bridge  had  de- 
clared their  willingness  to  donate  the  land 
necessary  for  the  road  without  any  cost  to 
the  county.  The  defendants  denied  that  they  j 
had  abused  their  discretion,  and  claimed  In  j 
their  answer  that  no  court  had  any  power  : 
to  control  their  discretion  in  the  matter.  | 
The  judge  of  the  court  below  seems  to  have  I 
passed  upon  the  case  entirely  from  an  inspec-  j 
tion  of  the  pleadings,  as  no  evidence  for  *] 
either  side  was  brought  up  with  the  record. 
The  bill  of  exceptions  recites  that  ''defend- 
ants  requested  the  court  to  frame  the  in- 
junction so  as  to  enjoin  them  only  until  such 
time  as  they  could  get  the  consent  and  ap- 
proval of  the  Secretary  of  War  for  the 
United  States,  and  the  chief  of  engineers 
thereof,  for  the  building  of  said  bridge"; 
that  "plaintiffs'  counsel  moved  the  court  to 
grant  the  usual  order  restraining  the  defend- 
ants till  the  further  order  of  the  court";  and 
that  "the  court  passed  the  order  moved  by 
plaintiffs,  enjoining  the  defendants  until  the 
further  order  of  the  court,  to  which  decision 
of  the  court  granting  plaintiffs*  motion  and 
overruling  that  of  the  defendants  the  said 
defendants  then  and  there  excepted,  and  now 
assign  the  same  as  error."  It  will  thus  be 
seen  that  the  plaintiffs  in  error  practically 
admit  the  propriety  of  an  injunction  restrain- 
ing them  from  letting  a  contract  for  the  erec- 
tion of  the  proposed  bridge  until  such  time 
as  will  be  required  for  them  to  obtain  the 
consent  of  the  United  States  authorities  for 
the  completion  of  their  project,  and  that 
practically  the  only  question  at  issue  is 
whether  the  court  erred  in  not  framing  the 
injunction  so  as  to  make  it  continue  until 
that  specific  time,  rather  than  until  "the 
further  order  of  the  court"  In  this  view 
of  the  case,  the  judgment  must,  of  course, 
be  affirmed.  It  being  apparently  admitted 
that  the  bridge  could  not  be  legally  erected 
without  the  consent  of  the  United  States  au- 
thorities, and  that  in  the  absence  of  that 
consent  the  grant  of  an  injunction  was  prop- 
er, it  cannot  be  said  that  the  court  abused 
its  discretion  in  making  the  injunction  bind- 
ing until  its  further  order,  rather  than  until 
the  necessary  consent  could  be  obtained.  It 
is  also  to  be  borne  in  mind  that  the  court  had 
before  it  no  evidence,  and  was  compelled  to 
rely,  on  the  pleadings  for  the  facts  upon 
which  to  base  its  rulings.  The  defendants 
themselves  admitted  that  no  road  led  to  the 
site  of  the  proposed  bridge  on  either  side  of 
the  river;    and,  while  it  was  claimed  that 


such  a  road  was  projected.  It  does  not  aeem 
to'  have  gotten  any  further  than  the  minds 
of  the  projectors.  Relying,  as  we  must, 
solely  on  the  pleadings  for  the  facts,  we  can- 
not say  that  the  court  erred  in  granting  an 
injunction. 

We  do  not  lose  sight  of  the  request  con- 
tained in  the  brief  of  counsel  for  the  plain- 
tiffs in  error  that  this  court  decide  "what 
we  have  to  do  to  be  enabled  to  build  this 
bridge";  but,  consistently  with  our  unifoni: 
practice,  we  must  decline  to  pass  on  any 
question  not  legally  presented  for  our  de- 
cision. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


MILLER  V.  BROOKS. 
(Supreme  Court  of  Georgia.    May  13, 1904.) 

TAXATION— EXECUTION— DESCRIPTION  OP  PEOP- 

EBTT— APPEAL— PRACTICE— CROSS  -  BUJ. 

or  BZOEPTIONS— NECESSITY. 

1.  An  execution  for  municipal  taxes,  not  de- 
scribing any  particular  property,  but  simply  di- 
recting the  seizure  of  the  goods  and  chattels, 
lands  and  tenements,  of  "the  estate  of  A.  J. 
Miller,"  is  void,  and  a  purchaser  at  a  sale  un- 
der the  levy  of  such  an  execution  obtains  no  ti- 
Ue. 

2.  A  levy  upon  a  lot  of  land,  which  identifies 
it  only  by  reference  to  a  given  number  in  a  nam- 
ed city,  will  be  held  to  be  void  for  uncertainty 
when  there  are  several  lots  of  that  number  in 
the  city. 

3.  An  entry  on  a  tax  execution  of  a  levy  on 
land,  actually  written  by  a  deputy  sheriff,  but 
signed  by  the  sheriff,  is  the  official  entry  of  the 
sheriff;  and,  if  amendable  at  all,  it  cannot,  aft- 
er the  death  of  the  sheriff,  and  the  deputy  has 
gone  out  of  office,  be  amended  by  the  deputy. 

4.  A  case  involving  several  issues  was  sub- 
mitted to  a  jurv,  with  instructions  to  find 
against  the  plamtiff  on  one  of  them.  The  plain- 
tiff secured  a  verdict  on  another  issue.  The 
defendant's  motion  for  a  new  trial  was  overrul- 
ed, and  the  case  brought  to  the  Supreme  Court. 
Held,  that  the  defendant  in  error  might,  with- 
out nling  a  cross-bill  of  exceptions  for  that  pur- 
pose, contend  in  that  court  that  the  evidence 
demanded  a  finding  in  his  favor  on  the  issue 
which  the  judge  instructed  against  him,  and 
that  for  this  reason  the  motion  for  a  new  trial 
was  properly  overruled,  notwithstanding  the 
judge  may  have  committed  error  in  charging 
upon  the  other  issues  in  the  case. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  J.  I.  Brooks,  as  administrator  of 
the  estate  of  one  Mousseau,  deceased,  against 
the  executors  of  the  will  of  A.  J.  Miller,  de- 
ceased, in  which  G.  H.  Miller  intervened. 
Judgment  for  plaintiff,  and  the  intervener 
brings  error.    Affirmed. 

R.  R.  Richards  and  Saussy  &  Saussy,  for 
plaintiff  in  error.  Adams  &  Adams,  for  de- 
fendant in  error. 

COBB,  J.  A  mortgage  execution  in  fa- 
vor of  Brooks,  as  administrator  of  Mousaeau. 
against  the  executors  of  the  will  of  A.  J. 
Miller,  and  the  western  half  of  lot  No.  37. 
Jackson  Ward,  and  improvementa,   in   the 
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city  of  Savannah,  Ga.,  was  levied  upon  the 
property  described  therein,  and  a  claim  was 
interposed  by  G.  H.  Miller.  The  case  was 
tried  before  Judge  Barrow,  and  resulted  in 
a  verdict  finding  the  property  subiect. 
Judge  Barrow  having  died  on  the  day  that 
the  verdict  was  rendered,  a  motion  for  a 
new  trial  was  made  before  his  successor. 
Judge  Cann,  who  refused  to  set  aside  the 
verdict  finding  the  property  subject  The 
claimant  excepted. 

1.  The  motion  for  a  new  trial  contains  nu- 
merous grounds,  but,  under  the  view  we 
have  taken  of  the  case,  it  becomes  unneces- 
sary to  deal  with  many  of  them.  The  claim- 
ant's title  depended  upon  two  tax  sale»— 
one  under  an  execution  in  favor  of  the  city 
of  Savannah,  and  the  other  under  an  ex- 
ecution \\n  favor  of  the  state  and  county. 
We  have  reached  the  conclusion  that  the 
evidence  demanded  a  finding  that  both  sales 
were  void,  and  that  therefore  there  was  no 
error  in  overruling  the  motion  for  a  new 
trial.  Beal  estate  in  Savannah  is  assessed 
for  taxation  by  official  assessors,  and  not  by 
returns  made  to  the  tax  receiver.  The  prop- 
erty in  controversy  was  assessed  for  city 
taxes  as  the  property  of  '*the  estate  of  A. 
J.  Miller,"  and  the  city  treasurer  issued  an 
execution  which  did  not  describe  any  par- 
ticular property,  but  commanded  the  marshal 
generally  that  "of  the  goods  and  chattels, 
lands  and  tenements,  of  the  estate  of  A.  J. 
MUler,  he  cause  to  be  made  and  levied"  the 
amount  claimed  for  taxes;  the  execution  re- 
citing tliat  "the  said  estate  of  said  A.  J. 
Miller**  had  refused  and  neglected  to  pay  the 
taxes  in  the  time  prescribed  by  the  ordinance. 
This  execution  was  levied  upon  the  property 
in  controversy,  and  after  due  advertisement 
the  property  was  sold  at  the  time  and  place 
fixed  by  law,  and  the  claimant  became  the 
purchaser.  The  time  for  red<«mption  expired 
without  an  effort  to  redeem  from  any  one  in- 
terested in  the  property.  The  Code  provides: 
"Taxes  are  to  be  charged  against  the  owner 
of  the  property  if  known,  and  against  the 
specific  property  itself  if  the  owner  is  not 
known."  Pol.  Code  1895,  §  77a  This  rule 
did  not  appear  in  any  of  the  earlier  Codes. 
It  was  taken  from  the  decision  in  Bums  v. 
Lewis,  86  Ga.  602,  13  S.  B.  126,  where  Mr. 
Chief  Justice  Bleckley  uses  the  following 
language:  "In  this  state  the  universal  rule, 
unless  some  statute  can  be  shown  to  vary 
it  in  particular  instances,  is  that  taxes  are 
to  be  charged  upon  the  owners  of  property. 
Owners  therefore  have  an  interest  In  being 
properly  designated  in  executions  which  is- 
sue for  the  collection  of  taxes  upon  their 
property,  or,  if  they  cannot  be  designated 
with  reasonable  certainty,  that  the  property 
shall  be  pointed  out  in  the  executions  as  au- 
thority for  seizing  it  irrespective  of  owner- 
ship, or  as  the  property  of  some  particular 
person.  In  all  cases  of  doubt  the  execution 
Bhould  specify  the  particular  realty  on  which 
the  tax  accrued,  and  direct  the  ofilcer  to 


seize  it,  or  so  much  of  it  as  is  necessary  to 
pay  its  own  taxes.  This  is  especially  true 
where  the  system  of  assessment,  as  in  At- 
lanta, is  by  oflicial  assessors,  and  not  by  re- 
turns made  to  a  tax  receiver."  The  owner 
of  property  must  be  a  natural  person,  a  cor- 
poration, or  a  quasi  person  or  entity,  such 
as  a  partnership.  The  law  recognizes  no 
other  owners  of  property.  "The  estate  of  A. 
J.  Miller"  is  not  the  name  of  a  natural  per- 
son, and  does  not  Import  either  a  partnership 
or  a  corporation.  Consequently  on  the  face 
of  the  assessment  and  execution  the  name  of 
no  owner  appears.  They  are  therefore  priiua 
facie  void.  The  general  rule  seems  to  be 
that,  in  the  absence  of  a  statute  permitting 
the  contrary,  the  tax  assessment  must  dis- 
close either  the  name  of  a  person  as  owner, 
or  use  such  descriptive  words  as  would  in- 
dicate ownership  in  some  person.  An  assess- 
ment against  "the  widow  and  heirs  of  A. 
B.,  deceased,"  has  been  held  good,  because 
it  was  by  description  against  certain  persons. 
Wheeler  v.  Anthony,  10  Wend.  346.  An  as- 
sessment against  "Henry  Toland's  heirs" 
seems  to  have  been  held  sufficient  In  Ron- 
kendorff  v.  Taylor,  4  Pet  349,  7  L.  Ed.  882, 
"A.*s  heirs"  was  held  sufficient  in  Noble  v. 
Indianapolis,  16  Ind.  506.  A  sale  under  an 
assessment  against  "the  estate  of  Andrew 
King,  deceased,"  was,  in  Jackson  v.  King 
(Ala.)  3  South.  232,  held  to  convey  no  title. 
As  also  an  assessment  to  the  "estate  of 
Parkhurst"  L'Bngle  v.  Wilson,  21  Fla. 
461.  And  also  an  assessment  to  the  "Es- 
tate of  Orrin  Woodman."  Inhabitants  of 
Fairfield  v.  Woodman,  76  Me.  549.  See, 
also.  Cook  V.  Leland,  5  Pick.  236;  Vaughan 
y.  Commissioners,  154  Masd.  145,  28  N.  E. 
144;  Fowler  v.  Campbell  (Mich.)  50  N.  W. 
186;  Trowbridge  v.  Horan,  78  N.  Y.  440; 
Sawyer  v.  Mackle  (Mass.)  21  N.  E.  307.  The 
only  case  which  has  been  called  to  our  at- 
tention which,  on  general  principles,  takes  a 
contrary  view,  is  that  of  Kingman  v.  Glover, 
8  Rich.  Law,  27,  45  Am.  Dec.  756,  where  the 
Supreme  Court  of  South  Carolina  held  that 
a  tax  warrant  issued  against  "the  est.  of 
Mrs.  B.  A.  Hammond,"  properly  construed, 
was  an  execution  against  the  estate  of  the 
person  named,  and,  so  construed,  was  valid. 
In  Louisiana  it  has  been  held  that  a  tax  as- 
sessment against  the  estate  of  a  deceased 
person  was,  in  substance,  an  assessment 
against  bis  "succession,"  and  that  as  under 
the  civil  law,  which  there  prevails,  the  suc- 
cession of  a  deceased  person  was  an  entity, 
the  assessment  was  valid.  New  Orleans  v. 
Estate  of  Stewart,  28  La.  Ann.  180;  Carter 
V.  New  Orleans,  83  La.  Ann.  816.  In  Dick- 
ison  V.  Reynolds,  48  Mich.  158,  12  N.  W.  24, 
an  assessment  against  the  estate  of  a  de- 
ceased person  was  held  to  be  the  legal  equiv- 
alent of  an  assessment  against  the  heirs 
or  devisees  of  such  person,  and  valid  under 
a  statute  authorizing  an  assessment  of  the 
latter  character.  In  State  v.  Piatt,  24  N. 
J.  Law,  108^  an  assessment  against  "the  es- 
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tate  of  J.  15.  Coles,  deceased/'  was  held 
to  be  not  sncb  an  error  as  would  authorize 
the  court  to  set  aside  the  same  on  certiorari, 
but  doubt  was  expressed  as  to  whether  a 
sale  of  lands  under  such  an  assessment 
would  convey  title.  In  the  cases  of  Douglas 
Company  v.  Com.  (Va.)  34  S.  E.  52,  Moale 
Y.  Baltimore,  61  Md.  224,  and  State  y.  Cor- 
oon  (N.  J.  Sup.)  13  Atl.  265,  assessments 
against  the  estates  of  deceased  persons,  as 
sudi,  seem  to  have  been  upheld  under  pe- 
culiar local  laws  regulating  the  matter  of 
tax  assessments.  Under  the  provisions  of 
the  Code  above  quoted*  as  well  as  under 
the  general  principles  of  law  applicable  to 
such  cases,  the  assessment  and  execution  in 
the  present  case  were  void,  because  the  as- 
sessment was  not  made,  nor  the  execution 
issued,  against  any  person.  This  view  of 
the  matter  is  strengthened  when .  we  take 
into  consideration  the  provisions  of  the  char- 
ter of  Savannah,  where  the  power  of  the 
municipality  to  levy  taxes  is  distinctly  lim- 
ited to  assessments  and  taxes  "on  the  inhab- 
itants of  said  city,  and  those  who  hold  taxa- 
ble property  within  the  same,  and  those  who 
transact  or  offer  to  transact  business  there- 
in." Code  1882,  §  4847.  The  scheme  of  the 
charter  is  In  accord  with  the  general  princi- 
ples of  law  requiring,  in  the  absence  of  a 
statute  to  the  contrary,  taxes  and  assess- 
ments to  be,  as  a  general  rule,  against  per- 
sons, and  only  against  property  when  the 
owner  or  person  subject  to  the  assessment 
is  unknown. 

2.  The  claimant  was  also  the  purchaser  at 
a  tax  sale  had  tmder  an  execution  issued  for 
state  and  county  taxes  for  the  years  1894  and 
1895.  The  tax  executions  were  issued 
against  Mrs.  Elizabeth  Miller,  and  each  con- 
tained a  levy  in  the  following  words:  "Un- 
der and  by  virtue  of  the  above  fl.  fa.  I  have 
levied  upon  the  following  described  prop- 
erty of  the  defendant,  and  I  will  sell  the 
same  in  terms  of  the  law  to  satisfy  this  fl. 
fa.:  west  half  (%)  lot  (87)  thirty-seven  and 
Improvements,  City  of  Savannah."  The  lev- 
ies were  signed  by  John  T.  Ronan,  sheriff  of 
Chatham  county,  Ga.  It  was  admitted  in 
open  court  that  there  were  a  large  number  of 
lots  37  In  the  city  of  Savannah,  and  only 
one  lot  37  in  Jackson  Ward.  In  the  light 
of  this  admission,  the  levy  does  not  identify 
any  particular  lot  of  land,  and  was  therefore 
void.  Brown  v.  Moughon,  70  Ga.  756;  Ans- 
ley  V.  Wilson,  50  Ga.  418;  Collins  v.  Dixon, 
72  Ga.  475;  O'Kelley  v.  Gholston,  89  Ga.  1, 
15  S.  B.  123;  Brinson  v.  Lassiter,  81  Ga. 
41,  6  S.  B.  468.  In  the  ca$e  of  Morgan  v. 
Burks,  90  Ga.  287,  16  S.  B.  821,  the  descrip- 
tion was  far  more  definite  than  in  the  pres- 
ent; the  property  there  being  described  as 
"the  west  half  of  city  lot  number  79  on  the 
comer  of  Broad  street  in  the  city  of  Albany, 
Ga."  While  in  the  case  of  Studstill  v.  Will- 
cox,  94  Ga.  692,  20  S.  B.  120,  it  was  ap- 
parently held  that  a  levy  on  real  estate  might 


be  aided  by  parol  evidence,  it  must  be  kept 
in  mind  that  in  that  case  the  levy  was  being 
relied  on  as  color,  and  not  as  a  muniment,  of 
title.  If  the  ruling  went  any  further  than 
this,  the  decision  must  yield  to  former  rul- 
ings with  which  it  is  in  conflict,  such  as 
Brown  v.  Moughon,  supra. 

3.  Complaint  is  made  because  the  court 
refused  to  ^llow  the  sheriff's  levy  to  be 
amended  by  inserting  the  words  "Jackson 
Ward"  after  the  lot  number.  It  appeared 
that  Ronan,  the  sheriff,  was  dead;  that  the 
body  of  the  levy  was  actually  written  by 
Humphries,  Ronan's  deputy;  and  that 
Humphries,  who  was  still  in  life,  but  no 
longer  in  ofllce,  was  in  court,  and  willing  to 
make  the  amendment.  There  was  no  error 
in  this  ruling.  The  case  of  Hudspeth  v. 
Scarborough,  69  Ga.  777,  is  controlling  in 
principle,  although  the  facts  are  not  exactly 
the  same.  In  that  case  the  sheriff  who  made 
the  entry  was  dead,  and  it  was  sought  to 
have  the  same  amended  by  his  successor, 
who  had  been  his  deputy.  See,  also,  Ansley 
V.  Wilson,  50  Ga.  418. 

4.  Judge  Barrow  charged  the  jury  that  the 
city  tax  sale  was  valid.  The  Jury  evidently 
based  their  verdict  as  to  this  sale  upon  the 
ground  that  the  sale,  though  valid  as  a  tax 
sale,  was  void  for  other  reasons  which  are 
not  necessary  to  be  referred  to  now.  It  is 
contended  by  counsel  for  the  plaintiff  in 
error  that  the  defendant  in  error  cannot 
in  this  court  claim  that  the  evidence  de- 
manded a  verdict  in  his  favor  as  to  the  city 
tax  sale,  when  he  has  not  by  cross-bill  of 
exceptions  assigned  error  upon  the  instruc- 
tion that  it  was  valid.  We  cannot  concur 
in  this  view.  Of  course,  the  defendant  in 
error  cannot  invoke  any  decision  on  any  rul- 
ing made  by  the  judge,  either  in  admitting 
evidence  or  in  charging  the  jury,  in  the  ab- 
sence of  a  cross-bill  of  exceptions;  but,  when 
the  case  Is  here  upon  the  bill  of  exceptions 
of  his  adversary,  complaining  that  the  court 
erred  in  refusing  to  grant  a  new  trial,  the 
defendant  in  error  can  set  up  any  suflicient 
reason  that  may  exist  which  would  authorize 
this  court  to  hold  that  the  judgment  refus- 
ing a  new  trial  was  proper.  If  It  can  be 
shown  that  no  other  verdict  than  the  one 
rendered  could  have  been  rendered  consis- 
tently with  the  law  and  the  evidence,  then 
this  court  will  not  reverse  the  trial  judge 
for  refusing  to  grant  a  new  trial.  A  new 
trial  will  never  be  granted  if  the  evidence 
demanded  the  verdict  rendered,  even  though 
the  judge  may  have  committed  errors  in  his 
charge.  If  the  only  possible  legal  result  has 
been  reached  by  the  jury,  the  judgment  of 
the  trial  judge  will  not  be  reversed  at  the 
instance  of  the  losing  party  merely  for  the 
purpose  of  allowing  the  case  to  be  heard 
again,  that  the  same  result  may  be  brought 
about 

Judgment  aflirmed*  All  the  Justices  con- 
curring. 
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(56  W.  Ya.  2tt) 
WM.  JAMES'  SONS  &  00.  t.  GOTT  ft 
BALL.* 

(Supreme  Oonit  of  Appeals  of  West  Virginia. 
March  8,  1904.) 

AFPBAL  —  BBCOBD^AMENDMENT— OFFICE  JT7DO- 
IfBEnV-CONTinUANCS— 8JBTTING  A8IDB. 

1.  Amendments  of  tiie  records  of  the  circuit 
court  in  pending  appeal  cases  cannot  be  made 
in  this  court,  but  application  for  such  amend- 
ments must  be  made  to  the  circuit  court.  Omis- 
sions of  the  clerk  in  copying  sudi  records  may 
be  supplied  by  certiorari,  and  paoers  not  parts 
of  such  record,  by  mistake  copied  therein,  will 
be  disregarded,  if  apparen  f  from  the  record  or 
on  his  certificate  of  the  f^ct. 

2.  At  the  term  at  whl^a  an  office  judgment 
would  become  final  by  operation  of  the  statute, 
if  the  plaintiif  agrees  with  the  defendant  to  con- 
tinue the  case  until  the  next  term,  and  such 
agreement  and  continuance  is  entered  of  record, 
they  will  prevent  the  office  judgment  becoming 
final  by  operation  of  the  statute,  and  it  cannot 
thereafterwards  become  final  until  it  is  entered 
up  as  the  judgment. 

8.  Before  such  office  judgment  becomes  final 
by  such  entry,  the  defendant  may  have  the  same 
set  aside  by  filing  his  counter  affidavit  and  plead- 
ing to  issue. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Summers  County; 
J.  M.  McWhorter,  Judge. 

Action  by  Wm.  James*  Sons  &  Co.  against 
Gott  &  Ball.  Judgment  for  plaintiffs.  De- 
fendants bring  error.    Reversed. 

R.  F.  Dnnlap  and  Heflen  &  Liveley,  for 
plaintiffs  in  error.  Miller  &  Read,  tor  de- 
fendants in  error. 

DENT,  J.  Gott  &  Ball,  plaintiffs  in  error, 
<!omplain  of  a  Judgment  of  the  circuit  court  of 
Summers  county  against  them,  in  favor  of 
Wm.  James'  Sons  &  Co.,  defendants  in  error, 
for  1763.71,  rendered  on  the  25th  day  of  May, 
1903. 

The  defendant  in  error  moved  to  amend  the 
record  in  this  case  by  expunging  therefrom 
the  words:  *'May  30,  1886,  Mr.  Cook  gave  us 
his  note  for  1150.00,  but  only  1100.00  of  it  to 
be  applied  on  this  acceptance,  and  the  other 
$50.00  credit  on  book,  etc.  Explanatory  and 
also  a  further  indorsement  appears,  through 
which  a  pen  line  has  l)een  drawn,  to  wit: 
Received  on  the  within  May  80,  1896,  as 
above  [this  being  the  same  credit  ^100.00]" — 
being  an  Indorsement  on  the  order  sued  on, 
and  which  the  defendant  in  error  claims  was 
erased  and  improperly  copied  by  the  clerk. 
It  files  an  affidavit  for  this  purpose,  and 
plaintiff  flies  a  counter  affidavit  and  resists 
the  motion.  If  it  is  true  that  the  clerk  im- 
properly copied  such  memorandum  as  a  part 
of  record,  when  it  had  been  erased,  a  certifi- 
cate from  the  clerk  would  make  its  expunge- 
ment necessary;  but  affidavits  cannot  be  re- 
ceived in  this  court  to  correct  the  record  as 
certified  by  the  clerk.  If  the  clerk  has  omit- 
ted papers  from  the  record  he  should  have 
copied,  a  certiorari  will  lie  to  bring  up  such 
omitted  portions,  or  if  the  clerk  has  copied 
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papers  in  the  record  that  are  not  properly 
parts  of  it,  if  such  fact  appears  from  the  rec- 
ord, the  court  will  disregard  them ;  otherwise, 
the  clerk's  certificate  must  be  obtained,  show- 
ing why  he  copied  such  papers.  If  they  were 
properly  copied  by  him,  and  ought  not  to  be 
in  the  record,  and  are  apparently  true  parts 
thereof,  the  record  cannot  be  amended  in  this 
court;  but  the  party  injured  thereby  must 
appeal  to  the  circuit  court  for  the  amend- 
ment of  its  record,  and  then  have  the  same 
certified  to  this  court.^  This  court  acts  on  the 
record  as  made  by  the  circuit  court,  and  will 
not  entertain  motions  to  amend  it  as  so 
made;  but  such  motions  must  be  addressed 
to  the  circuit  court,  and  such  amendments,  if 
proper,  made  in  such  court  McClure-Mabie 
Lumber  Co.  v.  Brooks,  46  W.  Va.  732,  34  S.  B. 
921. 

The  plaintiff  brought  its  suit  and  filed  with 
its  declaration  an  affidavit,  in  accordance 
with  section  46,  c.  125,  Code  1899.  At  the 
next  term,  before  the  office  judgment  became 
final,  the  parties  to  the  suit  agreed  to  a  con- 
tinuance. At  the  next  term  no  order  was 
made.  At  the  third  term  the  plaintiff  moved 
for  Judgment  The  defendants  then  appeared 
and  tendered  their  affidavit  and  pleas,  and 
asked  that  the  office  Judgment  be  set  aside 
and  that  they  be  permitted  to  file  the  same. 
The  court  refused  to  permit  defendants  to 
plead,  but  entered  up  Judgment  for  the  plain- 
tiff. This  is  claimed  by  the  plaintiff  to  he  in 
accordance  with  the  rule  established  by  this 
court  in  the  case  of  Marstiller  v.  Ward,  52 
W.  Va.  74,  43  S.  B.  178.  This  holding  by  the 
court  is  undoubtedly  right,  unless  the  agree- 
ment to  a  continuance  had  the  effect  of  pre- 
venting the  office  Judgment  from  becoming 
final  by  law.  The  object  of  these  provisions 
of  the  statute  is  to  allow  the  plaintiff  to  have 
a  Judgment  without  unreasonable  delay.  The 
plaintiff  may  waive  the  benefit  thereof,  and 
agree  that  the  office  Judgment  shall  not  be- 
come final  in  accordance  with  the  statute. 
Its  agreement  to  a  continuance  is,  in  effect 
such  agreement ;  for  the  case  is  carried  over  to 
the  next  term  in  the  same  condition  that  it  was 
in  when  the  agreement  became  part  of  the 
record  by  consent  of  the  parties.  9  Cyc  150. 
The  court  could  not  have,  on  its  own  motion, 
entered  a  continuance  to  have  such  effect; 
nor  could  the  defendants  have  had  a  continu- 
ance, without  filing  their  affidavit  and  plead- 
ing to  issue.  But  the  plaintiff  had  the  right 
to  grant  to  the  defendants  time  until  next 
term  to  file  their  affidavit  and  plead  to  issue, 
and  thereby  the  operation  of  the  law  is  inter- 
rupted, and  the  finality  of  the  office  Judgment 
prevented,  and  such  office  Judgment  cannot 
thereafterwards  become  final  until  it  is  en- 
tered as  the  Judgment  of  the  court  King  v. 
Hicks,  82  Md.  460.  If  such  was  not  the  pur- 
pose of  the  continuance,  why  was  it  agreed 
to  by  the  plaintiff?  It  had  the  law  in  its  own 
hands.  All  it  had  to  do  was  to  wait  and  let 
it  take  its  course.  It  agreed  that  it  should 
not  take  its  course,  by  matter  entered  of  rec- 
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ord.  If  It  was  not  sincere  In  this  agreement, 
it  should  not  have  entered  it,  but  required  the 
defendants  to  plead  to  issue.  Now,  to  claim 
that  tt  does  not  have  any  effect  would  permit 
the  plaintiff  to  take  an  unjust  advantage  of 
the  defendants.  A  party  may  waive  a  statu- 
tory right  when  such  waiver  is  not  contrary 
to  public  policy  (28  En.  Plead.  &  Prac.  535). 
Such  waiver  prevents  the  office  judgment 
from  becoming  final,  and  the  defendant  may 
afterwards,  until  it  becomes  final  by  order  of 
court,  file  his  affidavit  and  plead  to  Issue.  If 
a  party  agrees  his  legal  rights  away  when  he 
may,  he  must  accept  the  consequences  there- 
of. In  1  Black  on  Judgments,  §  86,  the  law  Is 
stated  to  be:  **When  a  default  has  actually 
been  entered  against  the  defendant,  he  can- 
not escape  its  consequences  by  filing  a-  plea  or 
answer,  unless  by  consent  of  the  plaintiff  or 
leave  of  the  court  But  a  default  may  be 
waived ;  and  it  will  be  considered  that  this  is 
done  if  the  plaintiff  subsequently  permits  the 
defendant,  without  objection,  to  participate 
in  the  proceedings,  as  by  filing  an  answer  or 
demurrer."  Ck)rnell  University  v.  The  Denny 
Hotel  Ck).,  15  Wash.  433,  46  Pac.  654.  Any 
appearance  under  our  statute  is  an  appear- 
ance to  the  action,  but  will  not  authorize  set- 
ting aside  the  office  Judgment,  unless  by  plea 
properly  filed,  although,  with  the  consent  of 
the  plaintiff,  it  will  prevent  the  office  Judg- 
ment becoming  final  by  operation  of  law,  so 
that  Judgment  may  not  thereafterwards  be 
taken  by  default.  But  the  office  Judgment 
may  be  entered  up  in  court  for  want  of  a 
proper  plea. 

The  circuit  court,  therefore,  erred  in  not 
permitting  defendants  to  file  their  affidavits 
and  plead  to  issue  at  the  May  term,  1903. 
This  makes  it  unnecessary  to  consider  the 
various  minor  objections  urged  by  the  de- 
fendants as  to  the  insufficiency  of  the  decla- 
ration and  the  necessity  for  a  writ  of  inquiry, 
which  appear,  however,  to  have  no  substan- 
tial foundation,  as  the  only  object  of  the  de- 
fendants appears  to  be  to  have  a  bearing  on 
the  merits  of  the  controversy  as  raised  by  the 
pleas.  The  Judgment  is  reversed,  and  the 
case  is  remanded,  with  leave  to  the  defend- 
ants to  file  their  affidavit  and  pleas,  and  for 
further  proceedings. 


(54  W.  Va.  696) 

STATE  V.  McELDOWNEY  et  al.* 

(Supreme  Ck>art  of  Appeals  of  West  VirginUu 
Feb.  9,  1904.) 

tAX  SALE— DEFECTS— CURATIVE  ACT— PaBCHAS- 
ES  BT  8TATB-:-BE8  JUDICATA— DISICISSAX  OV 
BILL  — TAX  DEED  — 8BTTINO  ASIDE— BEPAT- 
UENT  TO  PUBCHASEB. 

1.  The  failure  to  return  a  list  of  delinquent 
lands  sold  for  taxes  by  the  first  Monday  in 
June  is  not,  under  chapter  31,  I  25,  Code  1899, 
ground  for  setting  aside  a  sale,  either  to  the 
Rtate  or  an  individual.  The  defect  is  cured  by 
that  section.     Expressions  to   the  contrary   in 
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McGhee  t.  Sampselle,  34  S.  B.  815.  4T  W.  Va 
352,  dlsapprovea 

2.  The  coratlve  provisions  as  to  tax  sales  in 
section  25,  e.  31.  Code  1899,  apply  to  pnrchaset 
by  the.  state  of  land  sold  for  taxes.  Point  3  ol 
the  syllabus  in  McGhee  ▼.  Sampselle,  34  S.  B. 
815,  47  W.  Va.  352,  to  the  contrary,  is  over- 
ruled. 

3.  A  sale  for  delinquent  taxes,  of  land  pur- 
chased by  the  state  for  taxes  for  a  year  previous 
to  the  year  for  the  taxes  of  which  the  land  is 
sold  to  an  individual,  is  illegal  and  void,  and  a 
deed  under  snch  sale  is  void. 

4.  To  render  a  former  decree  a  bar  as  ret 
judicata  in  a  second  suit  about  the  same  mat- 
ter, not  mere  matter  of  defense,  the  matter  of 
the  second  suit  must  have  been  actually  in  is- 
sue in  the  first  The  pleadings  <^  the  first 
suit  must  be  such  that  the  party  could  have 
proven  and  had  it  passed  on. 

5.  Where  a  bill  in  a  suit  does  not  present 
facts  which  call  for  relief,  and  it  is  dismissed, 
the  decree  will  not  bar  a  subsequent  bill  on 
tiie  same  cause  of  action,  which  states  additional 
or  other  facts  not  in  the  first  bill,  which  make 
the  second  bill  good,  for  the  same  relief  called 
for  in  the  first  suit. 

6.  If  a  material  fact  touching  a  matter  of  con- 
troversy is  such  that  it  must  be  stated  in  a  bill, 
a  decree  dismissing  a  bill  not  stating  it  will  not 
bar  a  second  bill  properly  stating  such  fiicL 

7.  To  render  a  former  decree  a  bar  to  a  second 
suit,  the  demand  must  not  only  be  the  same,  but 
the  cause  of  that  demand  must  be  the  same. 

8.  Where  the  record  leads  to  the  ground  of 
decision,  that  decision  is  no  farther  a  bar  to  a 
second  suit  than  as  to  that  ground,  except  as 
to  defense  which  the  party  is  bound  to  plead. 

9.  A  bill  to  set  aside  a  tax  deed  for  defects 
in  the  proceedings  under  which  it  was  sold  must 
point  out  those  defects. 

10.  Where  a  tax  deed  is  set  aside  by  decree,  not 
for  a  mistake  or  irregularity  in  the  record  of  the 
proceedings  under  which  it  was  sold,  referred 
to  in  section  25,  c.  31,  C3ode  1899.  but  because 
the  sale  was  unauthorized  by  law,  and  so  the 
deed  void,  the  former  owner,  suing  to  clear  his 
title  of  such  deed,  will  not  be  required  to  re- 
pay the  tax  Durchaser  his  outlay  in  his  purchase 
or  taxes  paia  by  him. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Wetzel  County; 
M.  H.  WUlis,  Judge. 

Action  by  the  state  against  John  C.  Mc- 
Eldowney  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

W.  N.  Miller.  R.  F.  Fleming,  and  B.  T. 
Bowers,  for  the  State.  B.  B.  Snodgrass,  for 
appellees. 

BRANNON,  J.  Levi  Shuman  was  taxed 
with  a  lot  of  land,  on  which  is  a  mill,  in 
Wetzel  county,  for  the  year  1890,  and  it  was 
sold  for  delinquency  for  said  tax  in  1891,  and 
purchased  by  the  state.  It  was  again  taxed 
for  the  year  1891,  returned  delinquent,  sold 
for  such  taxes  in  1893,  and  purchased  by  John 
C.  McEldowney,  who  obtained  a  deed  under 
such  tax  sale.  The  lot  was  sold  from  Shu- 
man under  a  decree  for  purchase  money,  and 
purchased  In  June,  1891,  by  Cassie  L.  Nu- 
zUm,  and  it  was  conveyed  to  her,  under  such 
judicial  sale.  14th  November,  1891.  Mrs. 
Nuzum  attacked  McEldowney's  tax  purchase 
by  a  suit  in  Wetzel  county  to  set  it  aside  for 
irregiiiarity  in  the  tax  sale,  but  her  suit  was 
decided  against  her  by  this  court,  as  will  be 
seen  in  40  W.  Va.  20T,  32  S.  E.  1024.    After 
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this  the  state  of  West  Virginia,  claiming  that 
the  said  lot  was  Tested  in  it  under  its  said 
tax  purchase,  in  a  chancery  suit  in  the  circuit 
court  of  Wetzel  county,  sought  to  sell  the 
lot  for  the  benefit  of  the  school  fund.  The 
bill  in  this  suit  made  McBldowney  a  defend- 
ant, set  up  his  said  tax  title,  alleged  the  in- 
Talidity  of  the  tax  sale  to  him,  and  sought  to 
set  it  aside  as  null  and  void«  The  bill  also 
made  Mrs.  Nuzum  a  defendant,  alleging  that 
she  had  acquired  the  lot  under  said  Judicial 
sale.  McEldowney  answered  this  bill,  rely- 
ing upon  his  tax  title.  Mrs.  Nuzum  filed  an 
answer  in  the  nature  of  a  cross-bill  attacking 
and  seeking  to  annul  McEldowney's  tax  deed 
as  void,  and  admitting  the  right  of  the  state, 
and  offering  to  redeem  the  land  under  the 
statute  by  payment  to  the  state  of  the  requi- 
site amount.  McEldowney  answered,  and  re- 
sisted the  relief  sought  by  Mrs.  Nuzum  in  her 
answer.  Upon  the  hearing  a  decree  was  pro- 
nounced declaring  the  state's  purchase  for 
taxes  void,  but  declaring  the  taxes  a  lien  on 
the  lot,  and  allowing  McEldowney  to  remove 
the  lien  by  payment,  and  dismissing  the  state 
suit,  and  holding  valid  McEldowney's  tax 
deed,  and  refusing  to  set  it  aside  as  prayed 
by  Mrs.  Nuzum  in  her  answer,  and  dismiss- 
ing that  answer.  From  this  decree  Mrs.  Nu- 
zum took  an  appeal. 

Take  the  case  as  between  the  state  and  Mc- 
Eldowney. The  state  attacks  McEldowney*s 
deed  for  irregularity,  and  he  attacks  the 
state's  purchase  for  taxes.  McEldowney 
says  that  the  state's  purchase  is  invalid  by 
reason  of  the  fact  that  the  delinquent  list 
under  which  the  sale  to  the  state  was  made 
was  not  returned  until  27th  July,  1901, 
when  the  law  required  it  to  be  returned  by 
the  first  Monday  in  June,  and  according  tp 
McOhee  v.  Sampselle,  47  W.  Va.  352,  34  S.  E. 
815,  holding  that  this  would  render  the 
state's  purchase  bad,  and  that  the  curative 
proTisioos  of  section  25,  c.  31,  Code  1899 
(chapter  130,  p.  387,  Acts  1882),  do  not  apply 
to  heal  defects  in  purchases  by  the  state,  the 
sale  to  the  state  would  be  void.  The  court 
now  disapproves  and  overrules  such  holdings 
of  that  case.  We  hold  that  such  curative  pro* 
visions  apply  to  purchases  by  the  state  the 
same  as  to  individual  tax  deeds.  Section  32 
says  that  the  state  purchases  shall  be  listed, 
and  that  "all  such  estate,  right,  title  and  in- 
terest *  *  *  as  would  have  vested  in  an 
individual  purchaser  shall  be  by  the  sale  and 
purchase  on  behalf  of  the  state  vested  in  the 
state  without  deed."  Why  does  not  this  give 
the  state  right  to  .the  cure  of  the  statute? 
Really  the  case  of  McGhee  v.  Sampselle  as 
to  this  point  is  obiter,  as  the  trees  were  not 
owned  by  Nancy  Brown,  and  not  taxable  in 
her  name.  It  was  not  necessary  to  pass  on 
the  tax  deed  to  decide  the  case. 

We  further  hold  that  the  fact  that  the  de- 
li nqoent  list  was  not  returned  within  the 
time  iq[>ecified  by  law  does  not  render  the 
state's  purchase  void,  and  this  because  sec- 
tion 25,  c.  31,  Code  1809,  says  that  "no  ir- 


regularity^ error  or  mistake  in  the  delinqueni 
list,  or  the  return  thereof,  or  in  the  affidavit 
thereto,  •  •  •  shall,  after  the  deed  is 
made,  invalidate  the  sale  or  deed."  Of 
course,  the  state  title  is  subject  to  redemp 
tion  by  a  party  entitled  to  redeem.  In  this 
case  the  state  is  entitled  to  a  decree  to  sell 
the  lot  on  failure  of  redemption. 

As  between  McEldowney  and  Mrs.  Nuzimi. 
She  says  in  her  answer  that  McEldowney's 
tax  deed  is  void  for  the  reason  that  the  de- 
linquent list  was  not  returned  by  the  first 
Monday  in  June,  1892,  and  not  until  25th 
July.  This  defect  is  cured  by  provisions  in 
Code  1899,  c.  81,  as  Just  stated.  Mrs.  Nu- 
zum's  answer  charges  that,  as  the  lot  was 
sold  to  the  state  for  taxes  for  1890,  the  as- 
sessment for  1891  was  contrary  to  law,  for 
the  reason  that  chapter  31,  Code  1899,  pro- 
hibits its  assessment,  while  it  is  vested  in 
the  state,  until  it  is  redeemed.  This  point 
cannot  prevail,  because  on  1st  April,  1891, 
Shuman  was  stlli  owner,  and  the  assessment 
relates  to  that  date,  and  the  delinquent  list 
was  not  returned  until  July,  and  the  state 
did  not  purchase  until  14th  December,  1891. 

But  there  is  another  objection  to  the  sale 
to  McEldowney.  It  is  that  he  purchased  for 
taxes  in.  December,  1893,  and  before  that  the 
fact  that  the  lot  had  beeu  sold  to  the  state 
was  apparent  in  the  auditor's  office,  and 
Code  1899,  c.  31,  §  4,  directs  him  to  send  out 
for  sale  lists  of  land,  delinquent  for  taxes, 
"not  previously  sold  therefor,"  and  does  not 
allow  him  to  send  out  for  sale  lands  owned 
by  the  state  by  tax  purchase.  There  was  no 
law  allowing  the  Auditor  to  send  out  this  lot 
for  sale  in  1893,  because  it  was  state  prop- 
erty, and  there  was  no  law  to  authorize  its 
sale,  and  that  sale  was  simply  void.  Sec- 
tion 23,  c  29,  Code  1899,  forbids  the  assess- 
ment of  land  vested  in  the  state  by  tax  sale, 
and  the  two  statutes  plainly  make  such  sale 
to  McEldowney  illegal.  Totten  v.  Nighbert, 
41  W.  Va.  800,  24  S.  E.  627,  so  holds.  There 
is  no  provision  of  law  curing  this  void  sale. 
A  question  arose  with  me  whether  the  an- 
swer specifies  this  vice  in  the  sale.  It  does 
not  clearly  do  so,  but  it  states  the  fact  of  the 
sale,  and  that  it  was  not  redeemed,  and  that 
it  was  for  1891  charged  and  was  delinquent 
for  taxes  for  that  year,  and  sold  to  McEl- 
downey therefor,  and  that  the  sale  was  void. 
Under  these  facts  it  results,  as  matter  of 
law,  that  the  Auditor  did  send  out,  and  the 
sheriff  sold,  the  lot  without  authority  of  law, 
and  we  think  the  answer  may  be  regarded  as 
sufficient  to  present  this  defect 

After  preparing  this  opinion,  I  notice  that 
in  Sayers  v.  Burkhardt,  86  Fed.  246,  29  C.  C. 
A.  137,  the  Circuit  Court  of  Appeals,  in  an 
opinion  by  Judge  Goff,  holds  that  it  is  against 
law  to  assess  land  purchased  by  the  state. 
It  thence  plainly  follows  that  the  assessment 
and  sale  are  void. 

But  McEldowney  pleads!  that  the  decre« 
of  this  court  upon  the  bill  of  Mrs.  Nuzum 
against  him  is  a  bar  to  any  relief  upon  her 
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said  answer  In  this  suit  as  res  Judicata.  In 
the  former  suit  Mrs.  Nuzum's  bill  assailed 
McEldowney's  tax  deed  on  certain  grounds, 
namely,  defect  In  the  sherifTs  affidavit  to  the 
sales  list  and  defect  in  the  heading  of  the 
list,  but  did  not  impeach  the  deed  on  the 
ground  that  there  was  no  authority  to  sell 
by  reason  of  the  fact  that  the  land  was  vest- 
ed in  the  state  under  its  purchase  for  taxes. 
The  fact  that  it  had  been  purchased  by  the 
state  for  taxes  before  1891  was  not  men- 
tioned in  the  pleadings,  and  was  not  in  is- 
sue, and  therefore  the  decree  is  no  bar  as  to 
this.  A  judgment  will  bar  "only  upon  the 
matter  actually  at  issue  and  determined  in 
the  original  action,  and  such  matter  when 
not  disclosed  by  the  pleadings  must  be  shown 
by  extrinsic  evidence."  Davis  v.  Brown,  94 
U.  S.  423,  24  U  Ed.  204.  It  must  have  been 
directly  in  Issue.  Western  Mining  Co.  v.  Va. 
Cannel  Coal  Co.,  10  W.  Va.  250;  Doonan  v. 
Glynn,  28  W.  Va.  715;  Oleaton  v.  Ohambliss, 
6  Rand.  86;   1  Greenl.  Ev.  528. 

It  Is  old  law,  oft  repeated,  that  estoppels 
are  odious  because  they  shut  out  the  truth. 
We  cannot  say  that  this  is  applied  in  the 
same  sense  as  once  It  was,  but  we  can  say 
that  the  principle  yet  prevails  to  deny  the 
right  to  bar  matters  never  in  fact  involved 
in  a  former  trial;  at  least,  where  it  was  not 
admissible  under  the  pleadings.  I  do  not 
forget  the  rule  given  by  many  cases,  among 
them  Biem  v.  Ray,  49  W.  Va.  129,  38  S.  B, 
530,  that  a  Judgment  or  decree  upon  the 
merits  is  a  bar  or  estoppel  upon  the  same 
demand,  not  only  as  to  every  matter  which 
was  offered  and  received  to  sustain  or  defeat 
the  claim,  but  also  any  other  "admissible 
matter"  which  might  have  been  used  for 
that  purpose.  This  has  reference  to  evi- 
dence. But  notice,  the  rule  says  "admissible 
matter."  Was  this  matter  that  the  lot  had 
been  purchased  by  the  state,  and  therefore 
was  unlawfully  sent  out  for  sale  by  the  Au- 
ditor and  sold  by  the  sheriff  in  December, 
1893,  admissible  on  Mrs.  Nuzum*s  bill?  It 
was  not  mentioned  In  that  bill,  nor  in  the 
cause.  The  bill  of  Mrs.  Nuzum  did  make 
the  general  charge  that  the  tax  sale  was  ir- 
regular and  void,  specifying  as  grounds  only 
certain  facts,  they  being  that  there  was  no 
property  on  the  lot  out  of  which  the  tax 
could  have  been  made,  that  the  affidavit  to 
the  sales  list  had  specific  defects,  and  that 
the  heading  of  that  list  was  not  such  as  the 
law  required.  There  was  no  mention  of  the 
sale  to  the  state,  or  of  Illegality  of  the  sale 
to  McEldowney  for  that  reason.  This  Im- 
portant fact  was  omitted  from  the  bill.  That 
bin  was  held  not  sufficient  to  avoid  McEI- 
downey's  deed,  but  it  did  not  hold  that  a  bill 
with  that  in  it  was  insufficient.  True,  grava- 
men or  demand  of  suit  is  the  same  in  both 
the  original  bill  In  Mrs.  Nuzum's  suit  and 
in  her  answer  in  this  suit — ^the  demand  that 
the  tax  deed  be  held  Invalid;  but  the  cause 
for  so  holding  is  not  the  same;  the  facts 
touching  It  are  not  the  same.    To  bar,  the 


demand  must  be  tlie  same,  and  the  cause  of 
that  demand  the  same.  7  Rob.  Prac  160. 
It  Is  Just  the  case  of  one  declaration  wanting 
facts  essential  to  recovery,  and  a  second 
declaration  for  the  same  cause  of  action  giv- 
ing additional  facts  making  the  case  good. 
Often  has  it  been  held  that  a  Judgment  on 
the  first  declaration  on  demurrer  or  verdict 
does  not  bar  the  second  suit  "If  the  plain- 
tiff fails  on  demurrer  in  his  first  action  from 
the  omission  of  an  essential  allegation  in  his 
declaration,  which  is  supplied  in  the  second 
suit,  the  Judgment  in  the  first  suit  is  not  a 
bar  to  the  second."  Gould  v.  Evansville  Co., 
91  U.  S.  526,  23  L.  Ed.  4ia  "A  Judgment 
that  a  declaration  is  bad  in  substance  (which 
alone,  and  not  matter  of  form,  is  the  ground 
of  general  demurrer)  can  never  be  pleaded  as 
a  bar  to  a  good  declaration  for  the  same 
cause  of  action.  The  Judgment  is  In  no  Just 
sense  a  Judgment  on  the  merits."  Gilman  v. 
Rives,  10  Pet  298,  9  L.  Ed.  432;  Bigelow  on 
Estop«  53.  As  Judge  Carr  said  In  Cleaton  v. 
Chambliss,  6  Rand.  86:  "The  record  must 
show  that  issue  was  taken  on  the  same  alle- 
gation. In  this  case  the  record  is  the  only 
test  There  is  no  possibility  that  the  decree 
was  upon  any  ground  or  reason  than  that 
manifested  by  the  record.  If  a  case  is  dis- 
missed on  demurrer,  the  decision  is  that  the 
facts  do  not  call  for  relief.  So,  though  the 
case  is  not  so  dismissed,  but  Judgment  for 
defendant  is  on  verdict,  yet  if  the  facts  in 
the  declaration  show  that  no  recovery  could 
be  had,  why  shall  it  bar  a  second  declara- 
tion, giving  more  facts  touching  the  cause  of 
action,  which  call  for  relief  ?j  The  record 
shows  on  Just  what  facts  the  first  decree 
went  Where  the  record  leads  to  the  ground 
of  decision,  it  is  no  farther  a  bar  than  as 
to  that  ground,  for  that  is  all  that  has  been 
decided,  and  so,  no  farther,  it  is  a  bar."  In 
Sanders  v.  Marshall,  4  Hen.  &  M.  458.  To 
bar,  "it  must  appear,  either  upon  the  face 
of  the  record,  or  be  shown  by  extrinsic  evi- 
dence, that  the  precise  question  was  raised 
and  determined."  Russei  v.  Place,  94  U.  S. 
606,  24  L.  Ed.  214;  Packet  Co.  v.  Sickel,  6 
Wall,  580,  18  L.  Ed.  550.  It  does  not  in 
this  case  necessarily  appear  ^at  the  same 
matter  was  decided,  but  that  it  was  not 
McCoy  V.  McCoy,  29  W.  Va.  794,  2  S.  B.  809. 
The  same  evidence  to  support  the  issue  raised 
by  the  record  in  the  first  suit  does  not  sup- 
port that  raised  in  this  suit  Proof  of  the 
state's  purchase  had  nothing  to  do  with  the 
defects  presented  in  the  first  suit,  nor  would 
the  evidence  to  show  those  defects  presented 
in  the  first  suit  bear  on  the  defect  presented 
in  this  suit  This  is  a  test  24  Am.  &  Eng. 
Bncy.  L.  (2d  Ed.)  781. 

To  constitute  a  Judgment  in  the  former 
a  bar  in  the  latter  action,  it  must  be  shown 
that  the  plaintiff  could,  but  for  his  fault 
have  recovered  in  the  former  action.  7  Rob. 
Prac.  170.  Mrs.  Nuzum  could  not  have  pre- 
sented in  her  own  suit  the  fact  that  the  land 
had  before  been  sold  to  the  state,  because 
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lier  bill  did  not  state  that  fact  It  did  charge 
that  the  sale  and  deed  were  illegal,  but 
only  stated  certain  facts  to  show  it  A  plead- 
ing must  have  certainty;,  must  state  facts 
to  build  up  and  sustain  the  demand — ^the  re- 
lief asked.  **The  bill  should  state  the  plaln- 
tilTs  case  with  reasonable  certainty — tliat  is, 
the  right  he  claims,  the  injury  complained 
of,  and  the  relief  he  asks,  with  the  facts  to 
Justify  it — with  such  accuracy  and  clearness, 
and  with  such  detail  of  essential  circumstan- 
ces of  time,  place,  and  manner,  as  will  make 
his  case,  so  as  to  inform  the  defendant  of 
what  he  has  to  meet;  stating,  not  conclusions 
of  law,  but  the  facts  out  of  which  arises  his 
right  to  some  specifled  relief."  Zell  Ck).  v. 
Heatherly,  38  W.  Va.  409,  18  S.  E.  611.  For 
instance,  a  bill  to  annul  a  deed  for  fraud 
must  specify  facts  constituting  the  fraud. 
Same  case.  A  bill  to  avoid  a  fraudulent 
conveyance  must  state  facts  entering  into  the 
fraud,  a  general  charge  not  being  enough. 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  275,  28 
S.  B.  553;  BiUlngsley  v.  Menear,  44  W.  Va. 
651,  30  S.  B.  61.  And  specifically  as  to  tax 
sales,  Blackwell  on  Tax  Titles,  §  1084,  says: 
"An  averment  that  the  proceedings  of  the 
ofllcer  were  'regular,*  'legal,'  etc.,  is  a  mere 
legal  "conclusion,  without  giving  the  facts 
from  which  that  conclusion  is  drawn.  There- 
fore, in  all  such  cases,  the  pleader  must  show 
with  reasonable  certainty  the  particular  facts 
upon  which  the  regularity  or  legality  of  the 
proceeding  depends."  If  such  the  law  in 
pleading  a  tax  title,  it  must  be  equally  so 
in  assaulting  it  Where  there  is  no  pleading, 
there  can  be  no  recovery.  Allegation  and 
proof  must  correspond.  Riley  v.  Jarvis,  43 
W.  Va.  43,  26  S.  B.  366,  Every  fact  neces- 
sary to  make  out  a  case  must  be  positively 
and  certainly  alleged,  as  the  court  bases  Its 
decree  upon  allegations.  Hood  v.  Morgan, 
47  W.  Va.  817,  35  S.  B.  911.  The  plea  of  res 
Judicata  applies  to  every  objection  urged  in 
a  second  suit,  when  the  same  objection  was 
open  to  the  party  within  the  legitimate  scope 
of.  the  pleadings  in  a  former  one,  and  mi^t 
have  been  presented  In  it  Aurora  City  v. 
West,  7  Wall.  82,  19  L.  Bd.  42.  Her  bill  did 
not  charge  the  fact  Therefore  Mrs.  Nuzum 
could  not  have  proven  or  gotten  relief  from 
the  fact  that  the  lot  had  been  sold  to  the 
state,  and  she  Is  not  barred  by  the  first  de- 
cree. But  when  a  party  is  sued  he  must  put 
in  all  his  defenses,  else  he  is  barred  of  any 
defenses  omitted,  because  he  could  have  pre- 
sented them.  24  Am.  Ar  Eng.  Ency.  L.  (2d 
Bd.)  782;  Biem  v.  Ray,  49  W.  Va.  129,  38 
S.  E.  530.  **A  recovery  by  the  plaintiff  nec- 
essarily adjudicates  that  there  is  no  defense. 
Hence  the  cases  all  agree  that  a  Judgment 
bars  all  defenses  which  the  defendant  had 
opportunity  to  make."  Van  Fleet,  Former 
Adjud.  I  169.  But  not  so  with  the  plaintiff. 
He  may  file  a  declaration,  and  if  its  facts 
do  not  call  for  Judgment,  and  he  loses,  he 
may  try  again  upon  facts  which  do  so.  He 
ou^t  to  have  put  all  facts  In  at  first,  but. 


not  doing  so,  what  is  the  result?  He  is  not 
barred  by  res  Judicata,  as  his  second  case, 
differing  from  the  first,  has  never  been  tried. 

Mrs.  Nuzum  did  not  In  her  bill  offer  to 
repay  McEldowney  the  purchase  money  and 
taxes  paid  by  him.  Where  a  defect  on  the 
record  in  the  proceeding  in  which  a  tax  deed 
originates  is  such  as  to  Justify  a  court  in 
setting  it  aside  on  bill,  chapter  31,  §  25,  re- 
quires the  former  owner,  before  relief,  to 
repay  the  purchaser  the  money  therein  pre- 
scribed. That  is  generally  the  case ;  the  bill 
must  tender  and  bring  in  the  money.  Mc- 
Claln  V.  Batton,  50  W.  Va.  121,  40  S.  B.  509. 
But  the  vice  in  McBldowney's  title  is  not  a 
mere  "irregularity  in  the  proceedings  under 
which  the  same  was  sold,"  and  the  CSode  does 
not  require  such  repayment  except  where  the 
irregularity  appears  in  the  record  under  which 
the  tax  deed  is  made.  Here  the  fact  that  the 
lot  had  been  before  sold  to  the  state  did  not 
appear  in  that  record,  but  only  the  delin- 
quent and  sale  list;  it  was  not  apparent  in 
that  record.  And  it  is  not  a  mere  "irregu- 
larity" in  that  record.  It  is  a  fact  making 
the  deed  void,  not  voidable;  the  sale  was 
unauthorized  by  and  against  law;  it  was  a 
nullity.  Therefore,  Mrs.  Nuzum  is  not  re- 
quired to  refund  to  McEldowney,  but  she,  not 
McEldowney,  must  pay  the  state  what  is  go- 
ing to  it  to  redeem  the  title  from  the  state, 
and  McEldowney  has  right  to  withdraw  the 
money  which  he  paid  into  the  court  for  that 
purpose. 

Our  conclusion  is  to  reverse  the  decree  of 
13th  June,  1901,  and  remand  the  cause  with 
direction  to  the  circuit  court  to  enter  a  de- 
cree canceling  and  setting  aside  the  deed 
made  January  9,  1895,  by  Henry  R.  Thomp- 
son, clerk,  to  John  G.  McEldowney,  and  al- 
lowing Cassie  G.  Nuzum  to  redeem  her  title 
from  the  state  by  payment  of  the  proper 
sum,  and,  in  default  of  such  payment,  sell- 
ing the  lot  upon  the  state'a  bill. 


.     (66  W.  Va.  1) 
STATB  V.  McEIiDOWNEY  et  aL 
(Supreme  Court  of  Appeals  of  West  Viiglnia. 
Feb.  9,  1904.) 

TAX  8ALB— AFXlDAVrr  OV  SHBBITF. 

1.  No  defect  in  a  BheriflTB  affidavit  to  a  list 
of  sales  of  land  for  taxes  will  invalidate  a  tax 
deed  made  under  chapter  31,  Code  1899.  Phil- 
lips V.  Minear,  20  S.  E.  924,  40  W.  Va.  58,  and 
McClain  v.  Batton,  40  S.  B.  509,  50  W.  Va. 
121,  so  far  as  they  hold  to  the  contrary,  are 
overruled. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wetzel  Coun- 
ty;   M.  H.  Willis,  Judge. 

Bill  of  review  by  the  state  of  West  Vir- 
ginia, for  Cassie  C.  Nuzum,  against  John  C. 
McEldowney  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

W.  N.  Miller,  R.  F.  Plenjing,  and  B.  T. 
Bowers,  f6r  appellant  B.  B.  Snodgraas,  for 
appellees. 
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BRANNON,  J.  Tbl8  case  inyolyes  the  eoiv 
rectness  of  a  decree  of  the  circuit  court  of 
Wetzel  county  In  refuaing  a  bill  of  review 
presented  by  the  state  and  Gassie  0.  Nuaum 
to  reverse  a  decree  made  in  the  case  of  State 
V.  John  a  McBldowney,  47  8.  B.  650.  The 
facts  up  to  that  decree  are  given  in  the  de- 
cision in  that  case.  After  that  decree  the 
state  and  Cassie  C.  Nuzum  united  in  a  bill 
ef  review  based  on  both  matter  of  law  and 
newly  discovered  evidence.  The  matter  of 
law  is  decided  in  the  decision  referred  to» 
made  this  term,  and  in  this  case  we  consider 
only  the  new  matter.  The  new  matter  is 
this:  The  affidavit  of  the  sheriff  to  the  list 
of  delinquent  tax  sales  filed  In  the  county 
clerk's  office  is  irregular  in  this,  that  it  omit- 
ted the  words  "nor  have  I  at  any  tiffie  been," 
preceding  the  words  "directly  or  indirectly 
interested  in  the  purchase  of  said  real  es- 
tate"; whereas^  as  lately  discovered,  the 
original  list  of  sales  on  file  in  the  Auditor's 
office  was  free  of  such  defect  This  defect 
in  the  sheriff's  affidavit  as  it  appeared  in 
tbe  clerk's  office  was  held  by  this  court  not 
to  invalidate  a  tax  deed,  because  of  the  fact 
that  the  original  in  the  Auditor's  office  was 
the  true  affidavit,  and  it,  being  the  original 
one  and  good  under  the  statute,  must  pre- 
vail. Winning  v.  Bakin,  44  W.  Va.  19,  28 
S.  B.  757;  Nuzum  v.  McBldowney,  46  W.  Va, 
207,  82  a.  B.  1024.  But  the  bill  of  review 
says  that  it  had  been  discovered  that  the 
original  affidavit  to  tbe  sale  return  in  the 
Auditor's  office  was  at  firs  defective,  just 
the  same  as  that  in  the  clerk*s  office,  but 
had  been  changed  so  as  to  cure  the  defect 
and  conform  to  the  statute.  Grant  that  this 
change  was  T\»ongfully  made  after  the  fil- 
ing of  the  sales  list  in  the  Auditor's  office; 
would  the  defective  affidavit  destroy  McBl- 
downey *s  tax  deed?  We  hold  that  it  would 
not  because  of  the  cure  of  the  defect  by 
section  25,  c.  81,  Code  1899.  It  provides  that 
"no  irregularity,  error,  mistake  •  •  •  in 
the  list  of  sales  filed  with  the  clerk  of  the 
county  court  or  in  the  affidavit  thereto 
^  ^  ^  shall,  after  the  deed  is  made,  in- 
validate or  affect  the  sale  or  deed."  It  also 
provides. that  "no  sale  or  deed  of  any  such 
real  estate  under  the  provisions  of  this  chap- 
ter shall  be  set  aside,  or  in  any  manner  af- 
fected by  reason  of  the  failure  of  any  officer 
mentioned  in  this  chapter  to  do  or  perform 
any  act  or  duty  herein  required  to  be  done 
or  performed  by  him  after  such  sale  is  made, 
or  by  the  illegal  or  defective  performance, 
or  attempt  at  the  performance,  of  any  such 
act  or  duty  after  such  sale;"  We  hold  also 
that  such  defect  is  cured  by  this  language: 
that  the  tax  deed  shall  vest  In  the  purchaser 
the  former  owner's  title,  "notwithstanding  any 
irregularity  in  the  proceedings  under  whidi 
the  same  was  sold,  not  herein  provided  for, 
unless  such  irregularity  appear  on  the  face 
of  such  proceedings,  of  record  in  the  office 
of  the  clerk  of  the  county  court  and  be  such 


as  materially  to  prejudice  afid  mislead  the 
owner  of  the  real  estate  so  Bold«  as  to  what 
portion  of  his  real  estate  was  bo  sold,  and 
when  and  for  what  year  or  years  it  was  so 
sold,  or  the  name  of  the  purchaser  thereof.*' 
If  other  clauses  did  not  heal  this  defect  this 
would.  How  could  this  defect  in  the  aflS- 
davit  mislead  the  owner  at  all?  How  could 
it  mislead  him  in  the  respects,  spedfled  in  the 
statute;  that  is,  as  to  what  portion  of  hia 
land  was  sold,  or  the  name  Of  its  t)urcha8er, 
or  when  and  for  what  years  sold?  It  might 
be  different  with  failure  to  return  the  list 
within  the  time  required  by  law,  because 
there  the  purchaser  might  be  misled,  as  held 
in  Barton  v.  GUchrist  19  W.  Ta.  223.  But 
that  would  not  avail  now.  It  is  true  this 
vice  in  the  affidavit  would  nullify  the  deed 
under  Phillips  v.  Minear,  40  W.  Va.  58,  20 
S.  B.  924^  and  McClain  v.  Batten,  60  W.  Va. 
121,  40  S.  B.  609.  In  Winning  v.  Eakin,  44 
W.  Va.  19,  28  S.  B.  757,  for  reasons  there 
given,  the  case  of  PhilUps  v.  Minear  was 
doubted,  and  in  Gerke  Brewing  Oo.  ▼.  St 
Clair,  46  W.  Va.  93,  33  8.  B.  122,  it  was 
logically  or  virtually  overruled;  and  in  Bog- 
gess  V.  Scott  48  W.  Va.  816,  87  S.  B.  661, 
it  was  actually  overruled  in  the  opinion  and 
point  8  of  the  syllabus.  This  fact  was  by 
inadvertence  overlooked  in  McClain  v.  Bat- 
ton,  60  W.  Va.  121,  40  S.  B.  500.  So  we  over- 
rule Phillips  V.  Minear  and  McClain  v.  Bat- 
ton  as  to  this  point.  And  so  this  defect  in 
the  affidavit  is  ineffectual  to  affect  McBl- 
downey's  tax  deed. 

There  is  another  reason  ^hy  tbe  bill  of 
review  cannot  avail  Cassie  0.  Nuzum.  When 
McBldowney  filed  his  answer  to  Cassie  C. 
Nuzum's  original  bill,  he  filed  a  copy  of  the 
sheriff's  affidavit  as  it  appeared  in  the  Au- 
ditor's <^ce.  That  told  her  that  there  was 
a  difference  between  it  and  the  affidavit  in 
the  clerk's  office.  This  was  long  before  she 
filed  her  answer  or  cross-bill  in  the  cases  of 
the  state  against  her.  She  should  have  put 
that  matter  in  her  answer,  as  she  was  ad- 
vised of  it  and  cannot  say  it  was  newly  dis- 
covered since  the  decree,  and  could  not  have 
been  sooner  discovered  by  due  diligence. 
The  state  knew  it  also. 

We  must  afilrm  the  decree  of  6th  Jonsb 
1908»  rcJecUng  the  bill  of  review. 


(US  M.  a  6») 
OURRIB  et  at  ▼.  RALBIGH  *  A.  AIB  IiIMB 
a.  OO. 

(Supreme  Court  of  North  Oarolina.    May  27, 
1904.) 


0ABBIXB8— TBARSPOBTATION  OV  MKBOHANDIS 
VAILUBX    TO    BBCXIVX  —  PKNALTXXS  —  INTKB- 
BTATS  COMMEBCK  —  TBNDSB  —  KVIDKNCB— AP- 

pbaia-bioht  to  ALLEGB  BBBOB. 
1.0ode  1888,  f  1964,  as  amended  by  Laws 
1908,  p.  788,  c.  444,  imposing  a  penalty  of  IOC 
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a  day  on  railroad  companies  for  refusal  to  re- 
ceive merdiandlse  for  transportation,  is  a  pub- 
lic statute,  and  therefore  need  not  be  pleaded 
in  order  to  be  enforced. 

2.  In  an  action  afainst  a  carrier  to  recover  a 
statutory  penalty  for  refusal  to  receive  mer- 
chandise for  transportation,  a  complaint  alleg- 
ing a  tender  at  defendant's  regular  depot  at  a 
specified  place  on  May  2,  1903,  and  that  the 
defendant  for  tvro  sacoessive  days,  to  wit,  '*on 
Hay  8  and  0,  1908,  failed  and  refused  to  re- 
ceive the  same,"  contained  a  sufficient  allega^ 
tion  of  tender. 

3.  Where  a  car  of  lumber  tendered  to  a  'rail- 
road company  for  transportation  was  found  to 
have  been  properly  loaded,  the  carrier  was  liable 
for  the  penalty  imposed  by  Code  1883,  f  1964, 
as  amended  by  Laws  1903,  p.  788,  c.  444,  for  re- 
fusal to  receive  the  same  for  transportation, 
notwithstanding  the  car  was  to  be  shipped  out 
of  the  state. 

Appeal  from  Superior  Oourt,  Moore  Ctoim* 
ty;  CM.  Cooke,  Judge. 

Action  by  J,  L.  Carrie  and  others  against 
the  Raleigh  ft  Augusta  Air  Line  Railroad 
Company.  From  a  judgment  in  favor  of 
plalntUTs,  defendant  appeals.    Affirmed. 

John  D.  Shaw,  for  appellant  J.  D.  Mc- 
Iver  and  H.  F.  Seawell,  for  appellees. 


CLARK,  a  J.  This  Is  an  action  for  the 
penalty  (|50  per  day)  Incurred  under  Code 
1883,  f  1964,  as  amended  by  chapter  444,  p. 
788^  Laws  1903,  for  refusal  hy  the  defendant 
to  recelye  for  transportation  a  car  load  of 
lumber,  tendered  7th  May,  1908,  and  which 
remained  unshipped  the  two  succeeding  days, 
Stb  and  9th  May. 

The  defendant  moved  to  dismiss  because 
the  complaint  did  not  state  a  cause  of  action. 
TblB  Is  predicated,  we  understand,  upon  the 
ground  that  the  statute  giving  the  penalty 
was  not  pleaded,  and  that  a  renewal  of  the 
tender  on  8tb  and  again  on  9th  May  was  not 
specifically  alleged.  Being  a  public  statute^ 
it  was  not  requisite  to  plead  it  It  Is  enough 
to  set  out  the  facts.  Commissioners  v.  Com- 
missioners, 101  N.  a  520,  8  S.  E.  176.  The 
complaint  alleged  a  tender,  at  the  defend- 
ant's regular  depot,  at  Cameron,  N.  C,  on 
7th  May,  1903,  and  that  "the  defendant  for 
two  successive  days,  to  wit,  on  8th  and  9th 
May,  1903,  failed  and  refused  to  receive  the 
sama"  The  answer  admits  this  averment 
to  be  true,  and  avers  that  the  defendant  re- 
fused to  receive  said  car  load  of  lumber  for 
transportation,  because  that,  when  tendered* 
it  was  not  In  proper  condition  for  transpor- 
tation, but  was  loaded  contrary  to  the  rules 
of  the  defendant  company,  of  which  the 
plaintiff  had  notice,  and,  as  loaded,  was  at 
the  time  of  said  tender  In  unsafe  and  dan- 
gerous condition,  and  In  such  condition  as  to 
insure  its  rejection  by  connecting  lines  when 
tendered.  There  was  sufllcient  averment  of 
tender,  and,  if  any  defect  therein,  it  was 
cured  by  the  answer.  The  penalty  Is  "fifty  | 
dollars  for  each  day  said  company  refuses  j 
to  receive  said  shipment,"  which  refusal  is  i 


admitted  In  the  answer.  There  was  conflict- 
ing evidence  as  to  whether  the  car  of  lumber 
was  "properly  loaded  and  safely  secured  for 
its  transportation,"  which  issue  was  found 
by  the  jury  in  favor  of  the  plaintiff. 

The  only  point  in  the  defendant's  brief  nec- 
essary to  be  considered  is  the  refusal  to  iur 
struct  the  jury  that  upon  all  the  evidence 
the  plaintiff  is  not  entitled  to  recover.  This 
is  placed  upon  the  ground  that,  the  car  be- 
ing tendered  for  transportation  to  Pittsburg, 
Pa.,  "the  imposition  by  the  state  of  a  pen- 
alty for  refusing  to  receive  the  car,  because 
not  loaded  In  such  a  manner  as  to  be  receiv- 
ed by  connecting  carriers,  was  an  Interfer- 
ence with  Interstate  commerce."  There  was 
no  issue  tendered  by  the  defendant  to  that 
effect,  and  the  jury  found,  upon  the  issues 
submitted,  that  the  car  "was  properly  load- 
ed and  safely  secured  for  its  transportation 
to  Pittsburg,  Pa."  That  in  such  case  the 
state  can  impose  a  penalty  for  refusal  to  re- 
ceive, or  delay  in  beginning,  the  shipment, 
is  fully  discussed  and  decided  in  Bagg  v. 
Railroad,  109  N.  a  279,  14  S.  B.  79,  14  L. 
R.  A.  596,  26  Am.  St  Rep.  669,  and  the  de- 
fendant offers  us  no  good  reason  and  no  prec- 
edent to  the  contrary. 

There  were  other  exceptions  takoa,  but 
they  are  without  merit,  or  are  not  set  up 
in  the  defendant's  brief.  State  t.  Register, 
133  N.  C.  74%  46  S.  B.  21. 

No  error. 


ass  N.  C.  583) 
BBKHOUT  V.  COLB. 

(Supreme  Court  of  North  Carolina.    May  27, 
1904.) 

OORTSACTS  —  MONET    LOANED  —  rOBrBZTUBKS  - 

EVIDENCE— SUmCIENCT—ATTOBNBY— 

PBIVILEOED  OOHMUNIOATIONS. 

1.  Where  an  attorney  had  completed  his  serv- 
ices in  one  case,  and  the  client  wished  him  to 
take  up  another,  which  the  attorney  refused  to 
do  till  he  should  be  paid  for  his  past  services, 
the  client's  statement  that  he  had  procured 
money  to  make  the  payment  from  a  certain  per- 
son as  a  loan  was  not  a  privileged  communica- 
tion, so  as  to  render  it  inadmissible  in  evi- 
dence. 

2.  Where  an  objection  to  a  question  was  over- 
ruled, and  before  an  answer  was  given  the  at- 
torney told  the  witness  to  stand  aside,  it  was 
not  error  for  the  court  to  repeat  the  question 
and  require  the  witness  to  answer  it 

8.  Where  plaintiff  and  defendant's  Intestate 
entered  into  a  contract,  and  plaintiff  deposited 
$500  in  a  bank  as  security  for  his  performance 
of  its  terms,  but  this  sum  was  withdrawn  by 
mutual  consent  and  loaned  to  the  intestate  and 
never  repaid,  it  constituted  a  valid  claim  against 
his  estate. 

4.  Where  defendant's  Intestate  agreed  to  pro- 
eure  stock  of  a  corporation  for  plaintiff  at  a 
certain  price,  and  plaintiff  deposited  $500  in  a 
bank,  to  be  forfeited  in  case  of  nonperformance 
by  him,  the  withdrawal  of  this  sum  by  mutual 
consent  and  loaning  it  to  defendanft  Intestate 
was  not  conclusive  evidence  that  the  forfeiture 
should  no  longer  be  a  part  of  the  origtaal  con- 
tract* but  presented  a  question  for  the  jury. 
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Appeal  from  Superior  Court,  Cherokee 
County;  Hoke,  Judge. 

Action  by  W.  B.  Eekhout  against  C.  W. 
Cole,  administrator,  fi'rom  a  judgment  in 
fayor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

The  plaintiff  prosecutes  this  action  for  the 
recovery  of  $500,  alleged  to  have  been  "ad- 
vanced and  loaned"  to  defendant's  intestate, 
A.  G.  Kinsey,  on  November  '4,  1901.  The 
plaintiff  averred  a  demand  and  refusal  to 
pay.  Defendant  denied  each  of  the  allega- 
tions of  the  complaint,  except  the  demand 
knd  refusal  to  pay,  which  he  admitted.  By 
way  of  further  defense  and  counterclaim,  he 
averred  that  on  the  27th  July,  1901,  the  plain- 
tiff entered  into  a  contract  witn  the  defend- 
ant's intestate  by  which  It  was  agreed  that 
said  Kinsey  should  secure  control  of  at  least 
a  majority  of  all  the  stock  of  the  Notla  Con- 
solidated Marble,  Iron  &  Talc  Company,  to 
be  sold  to  the  plaintiff  for  $5.80  per  share. 
Said  stock  was  to  be  deposited  in  escrow 
in  the  Bank  of  Murphy,  provided  a  certain 
contract  of  same  date  between  the  stock- 
holders of  said  company  and  said  Eekhout 
in  regard  to  the  sale  of  their  holdings  in  said 
company  be  entered  into.  The  agreement 
contained  the  following  provision:  "And  in 
order  to  show  good  faith  said  W.  B.  Eekhout 
has  deposited  Five  Hundred  D6Uars  in  the 
Bank  of  Murphy  to  be  forfeited  to  the  said 

A.  G.  Kinsey,  or  assign,  if  I,  the  said  W. 

B.  Eekhout,  fail  to  comply  with  the  contract 
referred  to.  In  the  event  the  said  A.  G. 
Kinsey  fails  to  get  a  majority  of  stock  sub- 
scribed to  said  contract  of  even  date,  said 
amount  of  Five  Hundred  Dollars  shall  be 
subject  to  the  order  of  W.  B.  Eekhout  by 
the  15th  August,  1901,  and  shall  not  be  for- 
feited in  any  event  if  contract  of  even  date 
be  carried  out"  Exhibit  A  attached  to  the 
answer  is  a  contract  entered  into  between  W. 
B.  Eekhout  and  certain  shareholders  of  said 
iron  and  talc  company,  the  purport  of  which 
is  that  the  shareholders  agreed  to  sell  their 
stock  to  said  Eekhout  upon  certain  terms  and 
conditions,  fully  set  out  therein.  The  time 
fixed  for  performance  of  said  contract  is  Au- 
gust 1,  1901.  The  defendant  alleged  that 
his  intestate,  pursuant  to  said  contract,  pro- 
cured at  great  outlay  and  ex]^ense  a  majority 
of  said  stock,  and  deposited  the  same  in  the 
Bank  of  Murphy  for  said  Eekhout  That 
said  Eekhout  failed  in  every  respect  and  in 
every  particular  to  comply  with  his  contract 
That  by  reason  of  such  failure  said  Eekhout 
became  Indebted  to  the  defendant's  intestate 
in  the  sum  of  |500.  The  plaintiff,  replying 
to  the  new  matter  and  counterclaim,  denied 
each  and  every  allegation  in  regard  thereto. 

The  court,  without  objection,  submitted 
Che  following  issues  to  the  Jury:  (1)  Is  de- 
fendant indebted  to  plaintiff,  and,  if  so,  how 
much?  (2)  Is  plaintiff  indebted  to  defendant 
on  counterclaim,  and,  if  so,  how  much? 
Plaintiff  introduced  Ben  Posey,  who  testified 
to  the  huudwritiug  of  A.  G.  Kinsey  and  his 


signature  to  the  receipt,  which  was  in  the  fol- 
lowing words:  "Murphy,  N.  C.  4  Nov.,  1901. 
Received  of  W.  B.  Eekhout  the  sum  of  Five 
Hundred  Dollars,  being  the  money  lodged  in 
the  Bank  of  Murphy  in  escrow  with  a  certain 
contract  between  the  said  Eekhout  and  my- 
self and  now  withdrawn  by  mutual  con- 
sent [Signed]  A.  G.  Kinsey.'*  The  plain- 
tiff thereupon  testified  that  he  deposited  $500 
in  the  bank,  and  that  he  drew  the  same  out 
November  4,  1901.  He  admitted  the  execu- 
tiou  of  the  contract  of  July  27,  1901,  and  the 
writing  of  certain  letters  put  in  evidence. 
Mr.  Posey  was  recalled,  and  testified  that 
he  was  attorney  for  A.  G.  Kinsey  on  No- 
vember 4,  1901.  That  Judge  Ferguson  and 
himself  bad  appeared  as  counsel  for  him  in 
a  suit  between  Kinsey  and  Emerson.  That 
the  suit  was  concluded,  and  Kinsey  wished 
to  employ  them  in  another  suit  with  one 
Oliver  Kinsey.  That  witness  told  Kinsey 
that  they  wished  payment  of  their  fees. 
Kinsey  replied  that  he  had  no  money  at 
that  time,  when  witness  In&isted  on  pay- 
ment of  fees  for  himself  and  Judge  Fergu- 
son. Counsel  asked  witness  what  Kinsey 
said  to  him  about  borrowing  the  money  from 
Eekhout  Defendant's  counsel  objected  on 
the  ground  that  witness,  being  at  that  time 
Kinsey's  attorney,  could  not  testify  to  a 
transaction  between  them.  Objection  over- 
ruled; defendant  excepted.  Upon  the  court's 
announcing  its  ruling,  the  counsel  for  plain- 
tiff stated  that  he  had  no  further  question 
to  ask  witness,  and  told  him  to  stand  aside. 
'*The  court  perceiving  that  no  answer  had 
been  made  to  the  question,  and  thinking 
this  was  an  inadvertence  of  counsel,  and, 
moreover,  desiring  to  have  the  facts  about 
the  matter  before  the  Jury,  asked  the  wit- 
ness what  ECinsey  did  say  about  the  money— 
about  borrowing  the  $500  fee.  Counsel  for 
defendant  objected  on  same  ground^that  it 
was  a  transaction  between  attorney  and 
client;  (2)  because  counsel  for  plaintiff,  hav- 
ing directed  witness  to  stand  aside^  the  court 
had  no  right  to  interpose  and  request  an 
answer  from  witness.  (Objections  overruled, 
and  defendant  again  excepted.)  The  wit- 
ness then  stated  that,  when  he  told  Kinsey 
he  must  have  his  fee  of  $500,  Kinsey  step- 
ped out  remained  awhile,  and  then  came 
back  in  the  room  and  said  that  he  had  gotten 
the  money;  that  he  and  Eekhout  had  agreed 
to  withdraw  from  the  bank  the  $500  on  de- 
posit and  Eekhout  had  agreed  to  lend  it  to 
him.  The  next  morning  Kinsey  came  in 
and  said  that  he  had  arranged  the  matter 
with  Eekhout;  that  the  money  had  been 
withdrawn  by  mutual  consent  and  put  in 
the  bank  to  his  (Kinsey's)  own  credit  and 
subject  to  bis  check,  and  Kinsey  then  gave 
witness  his  check  for  $250;  also  drew  a 
check  for  Ferguson  for  $250,  the  amount  of 
attorney's  fees,  and  the  bank  paid  them. 
Plaintiff  rested." 

Defendant  introduced  contracts  herein  re- 
ferred to,  a  letter  from  Eekhout  to  Kenyon. 
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cashier  of  bank,  ladosing  agreement  be- 
tween Kinsey  and  himself,  and  check  for 
$500,  also  stockholders'  contract,  Exhibit  A. 
Plaintiff  then  introduced  J.  H.  Carter, 
vice  president  of  the  bank,  who  testified  that 
he  had  a  package  containing  certificates  of 
stbck  of  the  iron  and  talc  company,  Ex- 
hibit 209;  that  the  indorsement  upon  the 
envelope  was  made  by  himself,  exc^t  cer- 
tain words  which  are  not  material.  Defend- 
ant then  introduced  the  enveldpe,  containing 
the  following  indorsement:  "This  envelope 
contains  the  following  shares  of  stock  of  the 
Notla  Cons.  M.  I.  &  Talc  Co.,  to  wit."  Then 
follows  a  list  of  the  certiflcates,  aggregating 
3,721  shares,  deposited  with  Bank  of  Mur- 
phy subject  to  contract  between  stockhold- 
ers and  W.  B.  Eekhout,  dated  July  17,  1901. 
It  was  admitted  that  the  envelope  contained 
the  stock  which  constituted  a  majority  of  the 
stock  issued  by  said  company.  The  defend- 
ant asked  the  court  to  charge  the  jury  that 
there  is  no  evidence  that  the  money  paid 
Mr.  Posey  is  the  money  deposited  with 
Eekhout  under  said  agreement;  (2)  that  the 
jury  must  be  satisfied  that  the  money  re- 
ceived by  Mr.  Posey  was  a  part  of  the  iden- 
tical $500  deposited  by  Eekhout;  (3)  that  there 
is  no  evidence  of  any  abandonment  of  the 
forfeiture  feature  of  the  contract  All  of 
said  prayers  were  denied,  and  the  court,  in 
part,  charged  the  jury  that  plaintiff  and  A. 
6.  Kinsey,  the  intestate  of  the  defendant, 
entered  into  a  contract  that  Kinsey  was  to 
procure  for  Eekhout  a  majority  of  stock  in 
the  marble  company,  and  Eekhout  was  to 
pay  for  it  $5.80  per  share.  To  show  good 
faith  in  the  matter,  Eekhout  put  in  the  bank 
$500,  as  a  forfeit  in  case  of  failure  on  his 
part  to  comply  with  his  offer.  That,  if  the 
evidence  was  believed,  Kinsey  did  procure 
the  stock,  and  Eekhout  had  failed  to  take 
the  stock;  and  if  the  money  hSQ,  remained 
in  the  bank,  under  the  original  agreement, 
or  if  a  forfeiture  to  that  amount  continued 
to  be  a  part  of  the  stipulation,  then  there 
was  nothing  due  from  defendant  to  plaintiff. 
If,  however,  Kinsey  and  Eekhout  mutually 
contracted  and  agreed  to  withdraw  the  mon- 
ey from  the  bank,  and  the  forfeiture  should 
no  longer  be  a  part  of  the  stipulation,  and, 
after  drawing  out  the  money,  Eekhout  lent 
the  money  to  Kinsey,  and  same  had  never 
been  paid,  then  the  defendant  was  indebted 
to  plaintiff  in  the  sum  of  $500,  with  interest 
thereon  from  time  same  had  been  demand- 
ed, and  nothing  would  be  due  on  counter- 
claim. The  court  here  stated  the  evidence 
and  the  arguments  of  counsel  pertinent  to 
the  issues.  The  jury  returned  a  verdict, 
and  answered  the  first  issue  *'Tes,*'  $500, 
with  interest  from  date  of  demand,  August 
15,  1902,  and  had'  not  answered  the  second 
issue.  The  court  told  the  jury  that,  if  such 
was  their  finding  of  fact  and  verdict  on  the 
first  issue,  it  should  answer  the  ne^t  issue 
"No."  If  they  believed  the  testimony,  there 
was  nothing  due  on  counterclaim,  and  they 
47  S.B.-42 


would  answer  the  second  Issue  "No.**  The 
jury  BO  answered  the  second  issua  Defend- 
ant objected  and  excepted. 

From  a  judgment  on  the  verdict  the  de- 
fendant appealed. 

B.  B.  Norvell,  for  appellant  Axley  ft  Ax- 
ley,  for  appellee. 

CONNOR,  J.  We  find  no  valid  objection 
to  the  question  asked  Mr.  Posey.  It  seems 
that,  at  the  time  of  the  transaction  had  by 
him  with  Mr.  Kinsey,  his  employment  in  the 
suit  with  Emerson  was  at  an  end,  and  the 
employment  in  the  other  suit  had  not  com- 
menced. However  this  may  be,  the  com- 
munication was  not  in  any  legal  sense  in  re- 
gard to  the  business  or  employment  in  re- 
spect to  which  the  privilege  may  be  invoked. 
We  think  the  testimony  of  Mr.  Posey  comes 
neither  within  the  letter  or  spirit  of  the  law. 
Greenleaf,  Ev.  voL  1  (16th  Ed.)  p.  380.  We 
find  no  suggestion  that  Mr.  Posey  was  or  had 
been  Kinsey's  attorney  in  regard  to  the  pur- 
chase of  the  stock  or  the  contract  made  re- 
specting it  The  exception  must  be  over- 
ruled. We  see  no  objection  to  the  course 
pursued  by  his  honor  in  asking  the  question 
of  the  witness.  The  reason  assigned  by  him 
fully  explains  his  action.  It  has  been  fre- 
quently said  by  this  court  that  judges  do  not 
preside  over  the  courts  as  moderators,^ but  as 
essential  and  active  factors  or  agencies  in 
the  due  and  orderly  administration  of  jus- 
tice. It  is  entirely  proper,  and  sometimes 
necessary,  that  they  ask  questions  of  a  wit- 
ness so  that  the  'truth,  the  whole  truth,  and 
nothing  but  the  truth"  be  laid  before  the 
jury.  The  trial  of  causes  must  not  be  per- 
mitted to  degenerate  into  a  mere  game  of 
chance  or  trial  of  skill,  the  victory  going  not 
to  him  whose  cause  is  just,  but  to  the  most 
skillful  player.  Learned  and  just  judges  are 
appointed  to  see  that  suitors  have  judgment 
accordingly  as  they  have  the  right  of  the 
controversy.  The  exception  to  his  honor's 
question  cannot  be  sustained. 

There  is  no  reversible  error  in  his  honor's 
charge  upon  the  first  issue.  If  the  jury 
found  that,  by  mutual  consent  of  the  plain- 
tiff and  the  defendant's  intestate,  the  $600 
deposited  in  the  bank,  to  be  forfeited  if  the 
plaintiff  failed  to  comply  with  the  contract, 
was  withdrawn  and  the  amount  loaned  to 
the  defendant's  intestate,  we  see  no  good 
reason  why  it  was  not  a  valid  contract  and 
enforceable  against  the  defendant's  intes- 
tate. It  is  unfortunate  that  the  parties  left 
the  matter  in  so  much  uncertainty.  One  of 
them  is  dead,  and  by  the  law  the  lips  of  the 
other  are  sealed.  In  this  condition  of  the 
matter,  the  jury  had  nothing  to  guide  them 
except  the  receipt  and  the  testimony  of  Mr. 
Posey.  The  conclusion  to  be  drawn  from 
this  evidence  was  for  them. 

We  do  not  concur  with  his  honor's  view 
upon  the  second  issue.  He  charged  the  jury 
that  if  they  believed  the  evidence,  Kinsey 
did  procure  the  stock,  and  Eekhout  failed  to 
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take  it;  that  If  the  money  had  remained  in 
the  bank  mider  the  original  agreement,  or  if 
a  forfeiture  to  that  amount  continued  to  be 
a  part  of  the  stipulation,  there  was  nothing 
due  from  the  defendant  to  the  plaintiff;  but 
that  if  they  mutually  agreed  to  withdraw 
the  money  from  the  bank,  and  that  the  for* 
feiture  should  no  longer  be  a  part  of  the 
stipulation,  nothing  would  be  due  on  the 
counterclaim.  We  do  not  think  the  agree- 
ment to  withdraw  the  money  from  the  bank 
constituted  conclusiye  evidence  that  the  for- 
feiture should  no  longer  be  a  part  of  the 
stipulation.  It  may  well  be  that  Klnsey,  be- 
ing in  need  of  money,  agreed  to  the  with- 
drawal of  the  amount  deposited,  upon  condi- 
tion that  it  be  loaned  to  him,  without  releas- 
ing his  rights  under  the  contract  If  the  en- 
tire contract,  with  all  the  rights  and  liabili- 
ties accruing  therefrom,  was  to  be  canceled, 
it  is  strange  that  the  stock  was  not  with- 
drawn from  the  custody  of  the  bank  and  re- 
turned to  the  shareholders.  The  giving  of 
the  receipt,  instead  of  a  note,  indicates  that 
the  transaction  was  not  closed.  So  far  as 
appears  upon  the  surface,  the  9500  had  been 
forfeited  to  Kinsey,  and  he  was  entitled  to 
demand  and  receive  it.  It  may  well  be  that 
he,  to  supply  his  immediate  needs,  consented 
to  the  withdrawal,  leaving  his  rights  under 
the  contract  open  for  adjustment.  His  honor 
was  of  the  opinion  that  if  the  agreement  was 
"that  the  forfeiture  should  no  longer  be  a 
part  of  the  contract,**  then  Kinsey  had  no 
other  or  further  rights  thereunder.  We  think 
he  should  have  left  the  answer  to  the  second 
issue  to  the  Jury  to  say  whether,  notwith- 
standing the  agreement  to  withdraw  the 
$500,  the  defendant  was  not  entitled  to  re- 
cover of  the  plaintiff  the  damage  sustained 
by  the  breach  of  the  contract,  and  to  fix  the 
amount  of  such  damage.  He  alleges  that  his 
intestate,  at  great  expense  and  outlay  of 
money,  procured  the  stock,  and  the  plaintiff 
failed  to  take  it  in  accordance  with  his  con- 
tract We  see  no  reason  why  he  may  not  re- 
cover, by  way  of  counterclaim,  such  amount 
and  other  damages  within  the  contemplation 
of  the  parties  and  proximately  resulting  ftrom 
such  breach  of  contract 

The  evidence  sent  up  is  meager,  and  we 
can  do  no  more  than  direct  a  new  trial  upon 
the  second  issue.    It  is  so  ordered. 

New  trial. 


.  (136  N.  G.  606) 

WROUGHT  IRON  RANGE  00.  V.  OAMPBN, 

Sheriff. 

(Supreme  Court  of  North  Carolina.    Hay  27, 

1904.) 

TAXATION— IHTBBSTATB  COM1CBB01»-HIAI.B8  AND 
DELIVBBIS8  —  OBIOINAL  FA0KAOBS--CON8TZ. 
TUTIONAL  I*AW  —  FEDDI.BB8  —  DBFINmON  — 
STATUTE— LICENBB. 

l.The  license  tax  imposed  by  Revenue  Act 
1003,  f  36  (Pub.  Laws  1903,  p.  333,  c  247),  on 
every  itinerant  person  or  oompany  peddling 
stoves  or  ranges  in  the  state,  levied  for  purely 
revenue  purposes,  is  void  in  so  tar  as  sales  by 


sample  of  goods  manufactured  in  another  state, 
shipped  into  the  state,  and  delivered  in  their 
origmal  packages,  are  concerned,  as  a  restric- 
tion on  interstate  commerce,  in  violation  of 
Const  U.  S.  art  1,  I  8,  par.  3,  granting  to 
Congress  power  to  regolate  commerce  between 
the  states. 

2.  Where  ranges  are  mannfactured  in  one 
state,  and  sold  by  sample  in  another,  neither  the 
persons  exhibiting  the  samples,  nor  those  mak- 
ing deUveries  thereof  in  the  original  packages, 
are  peddlers,  withhi  Revenne  Act  1903,  f  44 
(Pub.  Laws  1903,  p.  836,  c  247),  providing  that 
'*any  person  carrying  a  wagon,  cart  or  buggy  or 
travelmg  on  foot  for  the  purpose  of  ezhioiting 
or  delivering  any  wares  or  merchandise  shall  be 
considered  a  peddler,"  and  section  36,  imposing 
on  such  itinerant  person  or  company  peddling 
ranges  a  license  tax  of  $100  per  annum  for  each 
county  in  which  peddling  is  done. 

Appeal  from  Superior  Court*  Pamlico 
County;   Moore,  Judge. 

Action  by  the  Wrought  Iron  Range  Oom- 
pany against  A.  B.  Campen,  sheriff  of  Pam- 
lico county.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

This  action  was  brought  to  restrain  the 
collection  of  a  license  tax,  and  to  recover 
the  property  levied  upon  and  seized  by  the 
sheriff  to  enforce  the  payment  of  it  The 
case  was  heard  upon  the  complaint,  treated 
as  a  case  agreed,  the  facts  alleged  therein 
being  admitted.  The  complaint  is  as  fol- 
lows: 

"The  plaintiff  complains  of  the  defendant 
and  alleges: 

"(1)  That  the  Wrought  Iron  Range  Com- 
pany, the  plaintiff  in  this  case»  is  a  corpora- 
tion duly  organized  and  created  under  the 
laws  of  the  state  of  Missouri,  with  its  gen- 
eral offices  located  in  the  city  of  St.  Louis, 
Mo.,  in  which  city  and  state  it  also  has  a 
factory,  in  which  are  manufactured  all  the 
ranges  sold  by  its  traveling  salesmen 
throughout  the  United  States,  and  the  plain- 
tiff has  been  engaged  during  the  year  1903 
in  selling  ranges  in  Pamlico  county,  North 
Carolina,  as  is  hereinafter  set  out 

'*(2)  That  the  defendant  is  the  duly  qual- 
ified and  acting  sheriff  of  Pamlico  County, 
North  Carolina. 

"(3)  That  the  manner  in  which  said  com- 
pany has  sold  all  its  ranges  and  transacted 
all  its  business  in  Pamlico  County,  North 
Carolina,  during  the  year  1908,  prior  to  the 
filing  of  this  suit  and  the  manner  in  which 
it  proposes  to  hereinafter  sell  its  ranges  and 
conduct  its  business  so  long  as  it  remains  in 
said  county  and  state,  is  as  follows:  The 
agents  employed  by  plaintiff  in  the  sale  of 
its  ranges  and  the  transaction  of  its  busi- 
ness in  said  county  and  state  are  as  follows: 
8.  H«  Dew,  officially  designated  by  plaintiff 

as  division  superintendent;    ,  officially 

designated  by  plaintiff  as  traveling  sales- 
men;   and   ,    officially   designated   by 

plaintiff  as  deliveryman.  Plaintiff  has  other 
salesmen  and  deliverymen  operating  iu 
North  Carolina,  but  the  names  only  of  those 
operating  in  Pamlico  county  in  1003  are  here- 
inbefore set  out 

"(4)  That   each   and   every   oaa   of   said 
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agents  of  aaid  plaintiff  in  said  county  of 
Pamlico,  state  of  North  Carolina,  is  paid  by 
the  plaintiff  for  his  serylces  to  said  plaintiff 
a  stipulated  and  contractual  compensation, 
together  with  his  necessary  expenses,  while 
engaged  in  the  sale  or  deliyery  of  plaintiff's 
ranges^  or  any  other  serylces  rendered  by 
them  for  said  plaintiff  in  said  county  and 
state.  Further  than  this  stipulated  compen- 
sation, no  one  of  said  agents  has  any  mone- 
tary or  financial  interest  whatever  in  the 
sales,  proceeds  of  sales,  or  business  trans- 
acted by  plaintiff  in  said  county  and  state. 

"(5)  That  each  of  said  agents  hereinbefore 
referred  to  as  traveling  salesmen  was  fur- 
nished by  plaintiff  with  a  wagon,  team,  and 
sample  range,  all  of  which  were  and  are 
the  sole  and  .undivided  property  of  plaintiff, 
and  each  of  .said  salesmen  was  assigned  to  a 
certain  and  determinate  territory  in  said 
Pamlico  county  by  the  agent  hereinbefore  re- 
ferred to  as  division  superintendent. 

'*(6)  That  each  of  said  traveling  salesmen, 
In  his  appropriate  territory  within  the  limits 
of  said  Pamlico  county,  exhibited  his  sam- 
ple range  to  prospective  purchasers,  and 
solicited  their  orders  for  ranges  similar  in 
all  respects  to  the  samples  exhibited,  to  be 
delivered  to  purchasers  within  thirty  days 
from  date  of  said  orders.  In  no  instance 
in  said. county  and  state  did  said  traveling 
salesmen  solicit  orders  for,  sell  or  deliver  to 
any  purchaser,  the  sample  ranges  intrusted 
to  them  by  plaintiff,  nor  did  either  of  said 
salesmen  deliver  any  ranges  to  purchasers 
in  said  county  and  state,  the  orders  for 
which  had  been  obtained  either  by  himself 
or  the  other  traveling  salesmen  hereinbefore 
referred  to, 

'*(7)  That,  in  all  cases  in  said  county  and 
state  where  orders  were  obtained  by  said 
traveling  salesmen,  purchasers  were  requir- 
ed to  sign  and  did  sign  and  deliver  to  said 
salesmen  two  promissory  notes,  of  equal 
amount,  and  of  the  same  tenor  and  date, 
one  of  which  was  made  payable  in  Novem- 
ber, 1904,  and  the  other  in  November,  1906, 
conditioned  for  the  delivery  at  the  premises 
of  the  purchaser  within  thirty  days  from 
date  of  a  No.  1,900  range,  same  as  sample 
exhibited,  and  to  be  void  only  upon  the  con- 
dition that  said  plaintiff  refused  to  deliver 
said  range  as  specified  in  notes,  and  for  no 
other  cause  whatever. 

"(8)  That  all  orders  obtained  by  said  sales- 
men for  the  future  delivery  of  ranges  under 
the  terms  and  conditions  aforesaid  were  by 
the  respective  salesmen  who  obtained  or 
secured  said  orders  turned  over  to  plaintiff's 
agent  hereinbefore  referred  to  as  division 
KuperintendenL 

**(9)  That  said  division  superintendent,  aft- 
er investigating  the  financial  conditions  of 
said  purchaser,  selected  such  as  he  regarded 
as  responsible  for  their  contracts,  turned 
their  orders  over  to  the  deli  very  men  here- 
inbefore mentioned,  delivered  to  said  deliv- 
erymen   the   ranges  ordered   by   said   pur- 


chasers, whereupon  said  agents  proceeded  to 
deliver  to  said  purchasers  the  ranges  accord- 
ing to  the  terms  and  conditions  specified  in 
the  promissory  notes  nereinbefore  mention- 
ed. 

"(10)  That,  for  the  purpose  of  making  such 
deliveries,  each  said  deliveryman  was  fur- 
nished with  a  wagon  and  team,  which  were 
and  are  the  exclusive  property  of  the  plain- 
tiiZ,  and  said  deliverymen,  for  their  services 
in  making  said  deliveries  of  ranges,  were 
and  are  paid  a  stipulated  compensation  and 
their  necessary  expenses  by  said  plaintiff. 
Further  tlian  the  said  compensation,  said 
deliverymen  liave  no  monetary  or  financial 
interest  in  the  sale,  proceeds  of  sales,  or 
business  of  said  plaintiff. 

'*(11)  That  all  ranges  sold  by  the  plaintiff 
or  its  agents  in  said  county  and  state  were 
sold  and  delivered  to  its  customers  in  the 
original  form  or  packages  in  which  they 
were  shipped  into  the  state  of  North  Caro- 
lina from  plaintiff's  factory  in  St  Louis, 
Missouri.  All  of  said  ranges  were  shipped 
in  car-load  lots,  each  car  containing  sixty 
separate  and  distinct  ranges,  and  consigned 
to  plaintiff  at  New  Bern,  in  Craven  county. 
North  Carolina,  in  care  of  its  said  agent,  S. 
H.  Dew. 

"(12)  That,  upon  the  arrival  jof  aaid  ranges 
at  said  New  Bem^  they  were  unloaded  by 
plaintiff's  agents  aforesaid  and  stored  in  the 
warehouse  of  the  Atlantic  &  North  Carolina 
Bailroad  Company,  the  common  carrier  by 
which  they  were  delivered  at  said  New  Bern, 
and  held  subject  to  plaintiff's  order. 

"(13)  That  no  ranges  were  sold  or  offered 
for  sale  at  said  warehouse,  but  were  taken 
therefrom  only,  as  hereinbefore  mentioned, 
for  the  purpose  of  filling  orders  obtained  by 
the  salesmen  aforesaid. 

"(14)  That  all  of  said  ranges  used  in  the 
transaction  of  plaintiff's  business  in  Pamlico 
county,  North  Carolina,  were  unloaded  from 
the  cars  of  the  common  carrier  at  said  New 
Bern  in  the  precise  form  or  package  in  which 
they  were  placed  in  the  cars  of  the  common 
carrier  at  St  Louis,  Missouri,  and  placed  in 
said  warehouse  in  the  same  form  or  pack- 
ages, and  were  taken  from  said  warehouse 
and  loaded  upon  plaintiff's  delivery  wagons 
in  the  same  form  or  packages  in  which  they 
were  shipped  from  St  Louis,  and  delivered 
to  plaintitTs  customers  in  Pamlico  county  in 
the  identical  and  original  form  or  packages 
in  which  they  were  shipped  into  the  state  of 
North  Carolina. 

"(15)  That  the  defendant  claiming  the 
right  to  do  so  under  section  36,  c.  247,  p.  333, 
North  Carolina  Public  Laws  of  1903,  de- 
manded from  plaintiff  a  license  tax  of  $100 
for  the  business  of  peddling  ranges  in  said 
county  and  state  for  one  year,  ending  May 
81,  1904,  and  levied  on  and  seized  the  prop- 
erty of  plaintiff  for  the  purpose  of  satisfying 
said  tax,  and  still  has  the  property  in  bis 
possession  sufficient  .to  satisfy  said  tax,  and 
will  sell  and  dispose  of  said  prooerty  to 


660 


47  SOUTHEASTERN  REPORTER. 


(N.a 


satisfy  said  tax  nnless  restrained  by  this 
court 

"(16)  That  section  36,  c.  247,  p.  333,  Public 
Laws  of  1903,  in  so  far  as  it  applied  to  plain- 
tiff, and  the  business  transacted  by  it  in 
Pamlico  county.  North  Carolina,  is  in  con- 
flict with  article  1,  §  8,  par.  3,  of  the  Consti- 
tution of  the  United  States,  and  therefore,  as 
to  the  plaintiff  and  its  said  business,  illegal 
and  unconstitutional,  absolutely  null,  void, 
and  Invalid. 

'*(17)  That  all  ranges  sold  by  its  traveling 
salesmen  in  said  county  and  state  were  ship- 
ped into  said  city  of  New  Bern,  Craven  coun- 
ty, and  state,  before  any  of  said  ranges  had 
been  sold,  or  orders  f<Hr  their  sale  had  been 
solicited,  by  its  salesmen  aforesaid.  Plain- 
tiff has  no  place  of  business  in  Pamlico  coun- 
ty, or  elsewhere  in  the  state  of  North  Caro- 
lina, except  as  hereinbefore  stated. 

"(18)  That  the  said  seizure  of  plaintifTs 
property  is  for  the  purpose  of  collecting  a  tax 
levied  for  an  illegal  and  unconstitutional  pur- 
pose, and  said  levy  and  seizure  is  illegal, 
void,  and  wrongful,  and  the  defendant  Is 
threatening  to  sell  plaintifTs  property,  and 
will  sell  it,  to  pay  said  illegal  tax,  unless 
restrained  by  this  court,  and  the  plaintiff 
will  be  irreparably  injured  and  damaged  by 
said  illegal  and  wrongful  acts  of  defendant 

"(19)  That  a  smnmons  has  been  issued  in 
this  action.** 

Wherefore  the  plaintiff  demands  Judgment 
that  the  defendant  be  restrained  and  en- 
Joined  from  collecting  said  tax;  that  he  be 
restrained  from  selling  or  disposing  of  the 
property  now  in  his  hands  belonging  to  the 
plaintiff;  that  the  defendant  return  to  the 
plaintiff  the  property  now  in  his  hands;  for 
costs  and  for  general  relief. 

The  following  entries  appear  on  the  rec- 
ord :  "(1)  The  parties  waive  a  Jury  trial,  and 
agree  that  the  court  may  hear  the  case  out 
of  term,  as  of  the  fall  term,  1903,  of  the  su- 
perior court  of  Pamlico  county,  and  render 
a  final  Judgment  herein.  (2)  The  parties 
agree  that  the  facts  alleged  in  the  complaint 
are  true,  and  also  agree  that  the  court  may 
enter  a  final  Judgment  on  them.  Whereupon 
argument  is  heard  upon  both  sides,  and  it  is 
therefore  considered  by  the  court  and  ad- 
Judged  that  the  restraining  order  and  injunc- 
tion heretofore  issued  be,  and  the  same  is 
hereby,  dissolved,  and  that  the  defendant  go 
without  day,  and  recover  his  costs  of  action 
of  the  plaintiff  and  the  surety  to  his  prose- 
cution bond."  Plaintiff  excepted  and  ap- 
pealed. 

Simmons  ft  Ward  and  Shepherd  &  Shep- 
herd, for  appellant  The  Attorney  General, 
for  appellee. 

WALKER,  J.  (after  stating  the  case). 
This  appeal  presents  for  our  consideration 
the  question  whether  the  imposition  of  a  li- 
cense tax  required  of  the  plaintiff  under  sec- 
tion 86  of  the  revenue  act  (Acts  1903,  p.  333, 
c.  247)  is  a  valid  exercise  of  the  taxing  pow- 


er of  the  state  with  reference  to  the  plain- 
tifTs particular  business,  as  described  in  the 
case  agreed;  and  the  decision  of  that  ques- 
tion depends  upon  whether  the  exaction  of 
the  license  tax,  as  a  prerequisite  to  the  exer- 
cise of  the  right  to  sell  its  ranges  in  this 
state,  is  a  regulation  of  interstate  trade,  or 
an  interference  with  its  free  and  unrestricted 
enjoyment,  within  the  meaning  of  the  com- 
merce clause  of  the  (}onstitution  of  the  Unit- 
ed States.  It  will  enable  us  the  better  to 
understand  the  limitations  which  have  been 
placed  by  that  clause  of  the  Constitution  up- 
on the  right  of  one  state  to  impose  taxes  up- 
on the  sale  of  goods  brought  f^m  another 
state  if  we  first  ascertain  what  principles 
have  been  settled  by  the  adjudications  of 
the  court  of  last  res(Hrt  having  Jurisdictioa  to 
pass  upon  that  question. 

In  Robblns  v.  Shelby  Taxing  District,  120 
U.  S.  489,  7  Sup.  Ct  592,  30  L.  Bd.  694,  the 
following  propositions  were  established:  (1) 
The  O>nstitution  having  given  to  (Congress 
the  power  to  regulate  commerce  among  the 
several  states,  that  power  is  necessarily  ex- 
clusive; (2)  that,  where  the  power  of  Con- 
gress to  regulate  is  exclusive,  the  failure  of 
Congress  to  make  express  regulations  indi- 
cates its  will  that  the  subject  shall  be  left 
free  from  any  restrictions,  and  that  any 
regulation  of  the  subject  by  the  states  is 
repugnant  to  such  freedom;  (3)  the  only  way 
in  which  commerce  between  the  states  can 
be  legitimately  affected  by  state  laws  is 
when,  by  virtue  of  its  police  power  and  its 
Jurisdiction  over  persons  and  property  with- 
in its  limits,  it  provides  for  the  security  of 
life  and  property,  or  Imposes  taxes  upon  per- 
sons, residing  within  the  state  or  belonging 
to  its  population,  or  upon  avocations  pursued 
therein,  not  directly  connected  with  foreign 
or  interstate  commerce.  But  in  making  such 
internal  regulations  a  state  cannot  impose 
taxes  upon  persons  passing  through  the  state 
or  coming  into  it  merely  for  a  temporary 
purpose,  especially  it  connected  with  inter- 
state or  foreign  commerce,  nor  can  it^impose 
such  taxes  upon  property  Imported  into  the 
state  from  abroad  or  from  another  state,  and 
not  yet  become  part  of  the  common  mass  of 
property  therein;  and  no  regulations  can  be 
made  directly  affecting  Interstate  commerce. 
Any  taxation  or  regulation  of  the  latter  char- 
acter would  be  an  unauthorized  interference 
with  the  power  given  to  Ck>ngress  over  the 
subject  It  seems,  therefore,  with  respect 
to  the  importation  from  other  states  of  goods 
already  sold,  no  license  tax  can  be  levied  up- 
on thetb  by  the  state  into  which  they  are 
brought  for  delivery  to  the  purchaser  until 
they  have  been  mingled  with,  and  form  a 
part  of,  the  common  mass  of  the  property 
therein;  and,  even  when  they  are  thus  com- 
mingled, they  are  still  protected  agamst  any 
discriminating  tax  laid  upon  them  directly 
or  indirectly  as  imports,  or  by  reason  of 
their  having  been  imported  into  the  state, 
simply  because  this  would  be  a  regulation  of 
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interstate  commerce  IncoDsistent  with  that 
perfect  freedom  of  trade  between  the  statea 
which  Congress,  by  not  legislating  other* 
wise,  has  clearly  indicated  should  exist  We 
may  concede,  for  the  purpose  of  this  dl8cn»- 
8ion,  that  there  is  no  discrimination  under 
section  36  of  the  revenue  act,  against  goods 
imported  from  another  state,  but  that  all 
goods  of  the  classes  described  in  that  seo 
tlon,  whether  imported  into  the  state,  or  orig- 
inally forming  a  part  of  the  general  mass  of 
property  therein,  are  alike  subject  to  the 
tax,  without  any  distinction  whatever,  so 
that  persons  who  sell  goods  which  are 
brought  into  the  state  stand  upon  a  basis  of 
equality  with  those  who  sell  goods  already 
in  the  state,  and  forming  part  of  the  general 
mass  of  its  property.  Assuming,  then,  that 
there  has  been  no  discriminating  legislation 
against  the  sale  of  imported  goods,  the  ques- 
tion arises  as  to  the  time  when  goods  brought 
into  a  state  for  the  purpose  of  sale  cease  to 
t>e  articles  of  interstate  commerce,  so  as  to 
become  subject  to  the  free  and  untrammeled 
exercise  of  the  taxing  power  of  the  stata 

This  question  was  considered  and  decided 
in  Brown  v.  Maryland,  12  Wheat  419,  6 
L.  Ed.  678,  with  reference  to  a  tax  imposed 
upon  the  right  to  sell  goods  imported  from 
foreign  countries.  But  the  same  principle^ 
says  Marshall,  C.  J.,  applies  with  equal  force 
to  commerce  between  the  states.  Referring 
to  the  extent  of  the  power,  he  says:  "The 
power  is  coextensive  with  the  subject  on 
which  it  acts,  and  cannot  be  stopped  at  the 
external  boundary  of  a  state,  but  must  enter 
its  interior.  If  the  power  reaches  the  in- 
terior of  a  state,  and  may  be  there  exercised, 
it  must  be  capable  of  authorizing  a  sale  of 
those  articles  which  it  introduced.  Com- 
merce is  intercpurse.  One  of  its  most  or- 
dinary ingredients  is  traffic.  It  is  inconceiv- 
able that  the  power  to  authorize  this  traffic, 
when  given  in  the  most  comprehensive  terms, 
with  the  intent  that  its  efficacy  should  be 
complete,  should  cease  at  the  point  when  its 
continuance  is  indispensable  to  its  value. 
To  what  purpose  should  the  power  to  allow 
importation  be  given,  unaccompanied  with 
the  power  to  authorize  a  sale  of  the  thing 
imported?  Sale  is  the  subject  of  importa- 
tion, and  is  an  essential  ingredient  of  that 
intercourse,  of  which  importation  constitutes 
a  part  It  is  as  essential  an  ingredient  as 
indispensable  to  the  existence  of  the  entire 
thing,  then,  as  importation  itself.  It  must 
be  con&ddered  as  a  component  part  of  the 
power  to  regulate  commerce.  Congress  has 
a  right  not  only  to  authorize  importation, 
but  to  authorize  the  importer  to  sell.  We 
think,  then,  that  if  the  power  to  authorize 
a  sale  exists  in  Congress,  the  conclusion  that 
the  right  to  sell  is  connected  with  the  law 
permitting  importation,  as  an  inseparable  in- 
cident, is  inevitable.  If  the  principles  we 
have  stated  be  correct  the  result  to  which 
they  conduct  us  cannot  be  mistaken.  Any 
penalty  inflicted  on  the  importer  for  selling 


the  article  in  his  character  of  importer  must 
be  in  opposition  to  the  act  of  Congress  which 
authorizes  importation.  Any  charge  on  the 
introduction  and  incorporation  of  the  articles 
into  and  with  the  mass  of  property  in  the 
country  must  be  hostile  to  the  i>ower  given 
to  Congress  to  regulate  commerce,  since  an 
essential  part  of  that  regulation,  and  prin- 
cipal object  of  it,  is  to  prescribe  the  regular 
means  for  accomplishing  that  introduction 
and  incorporation."  Discussing  the  particu- 
lar question  as  to  the  time  when  the  goods 
become  incorporated  with  the  common  mass 
of  property  in  the  state,  he  says:  **This  in- 
dictment is  against  the  importer  for  selling 
a  package  of  dry  goods,  in  the  form  in  which 
it  was  imported,  without  a  license.  This 
state  of  things  is  changed  if  he  sells  them  or 
otherwise  mixes  them  with  the  general  prop- 
erty of  the  state  by  breaking  up  his  pack- 
ages, and  traveling  with  them  as  an  itinerant 
peddler.  In  the  first  case  the  tax  intercepts 
the  import,  as  an  import  in  its  way  to  be- 
come incorporated  with  the  general  mass  of 
property,  and  denies  it  the  privilege  of  be- 
coming so  Incorporated  until  it  shall  have 
contributed  to  the  revenue  of  the  state.  It 
denies  to  the  importer  the  right  of  using  the 
privilege  which  he  has  purchased  from  the 
United  States  until  he  shall  have  also  pur- 
chased it  from  the  state.  In  the  last  case 
the  tax  finds  the  article  already  incorporated 
with  the  mass  of  property  by  the  act  of  the 
importer.  He  has  used  the  privilege  he  had 
purchased,  and  has  himself  mixed  them  up 
with  the  common  mass,  and  the  law  may 
treat  them  as  it  finds  them." 

We  have  quoted  at  some  length  from  this 
important  case,  because  we  understand  that 
the  principles  therein  established  have  been 
accepted  as  authoritative  in  all  subsequent 
decisions  upon  this  subject  And  they  have 
not  been  in  the  least  changed  since  they 
were  first  announced,  except  in  so  far  as  it 
was  therein  intimated  that  a  state  could  not 
tax  directly  and  as  property  imports  from 
another  state,  as  in  this  respect  the  rule  in 
regard  to  the  taxation  of  imports  from  for- 
eign countries  and  the  rule  in  regard  to  im- 
ports from  another  state  are  not  the  same, 
as  the  Constitution  expressly  prohibits  the 
taxation  in  any  form  of  imports  from  for- 
eign countries.  Woodruff  v.  Parham,  8 
WalL  188, 19  L.  Ed.  882.  But  In  all  other  re- 
spects the  decision  in  the  case  of  Brown 
V.  Maryland  has  remained  intact  This  will 
appear  by  reference  to  the  very  recent  case 
of  Railroad  v.  Sims,  191  U.  S.  441,  24  Sup. 
Ct.  151,  48  L.  Ed.  — .  In  that  case  the 
court  at  page  449,  191  U.  S.,  page  153,  24 
Sup.  Ct,  48  L.  Ed.  — f  says:  "Upon  the 
other  hand,  for  the  past  seventy-five  years, 
and  ever  since  the  original  case  of  Brown 
v.  Maryland,  12  Wheat  419  [6  L.  Ed.  678], 
we  have  uniformly  held  that  states  have  no 
power  to  tax  directly,  or  by  license  upon  the 
Importer  goods  imported  from  foreign  coun- 
tries or  other  states,  wliile  in  their  original 
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packages,  or  before  they  have  become  com- 
mingled with  the  general  property  of  the 
state,  and  lost  their  distinctive  character  as 
imports.  In  that  case  a  law  of  Maryland 
required  importers  to  take  out  a  license  be- 
fore they  could  be  permitted  to  sell  their 
imported  goods.  That  was  declared  to  be 
void,  not  only  as  a  tax  upon  imports,  but  as 
an  infringement  upon  the  power  of  Congress 
to  regulate  commerce.  The  case  is  one  of 
the  most  Important  decided  by  this  court, 
and  has  been  adhered  to  by  a  uniform  series 
of  decisions  since  that  time." 

Questions  relating  to  the  interference  by 
state  regulations  with  interstate  commerce 
have  frequently  been  before  the  Supreme 
<k>urt  of  the  United  States,  whose  decisions 
upon  them  are,  of  course,  controlling  with 
us.  It  will  suffice  to  examine  only  a  few 
of  the  cases  decided  by  that  court,  in  order 
to  determine  whether  the  law  under  which 
the  license  tax  has  been  imposed  upon  the 
plaintiff  is  in  conflict  with  the  commerce 
clause  of  the  Constitution,  and  therefore  in- 
valid. It  requires,  we  think,  only  a  careful 
consideration  of  these  cases,  and  a  correct 
understanding  of  their  distinguishing  fea- 
tures, to  fix  the  limit  of  the  state's  power  of 
taxing  goods  imported  from  other  states. 

Some  general  principles  have  been  settled 
by  actual  adjudication  which  enable  us  to 
classify  the  cases  arising  out  of  the  power 
asserted  by  a  state  to  prohibit  the  importa- 
tion of  goods  from  other  states.  This  im- 
portation may  be  prohibited  either  directly, 
by  forbidding  the  goods  to  be  brought  into 
the  state,  or  indirectly,  by  imposing  a  tax 
in  such  a  way  as  to  restrict  the  enjoyment 
of  the  right  to  import  them— fiuch  as  a  li- 
cense tax  which  is  required  to  be  paid  be- 
fore the  goods  are  either  delivered,  under  a 
contract  of  sale  made  before  the  importation 
began,  or  sold  after  the  transit  is  com- 
pleted and  they  have  reached  their  destina- 
tion in  the  state. 

1.  When'  the  goods  are  imported  f^m  a 
foreign  country  into  one  of  the  states,  the 
state  may  not  levy  a  tax  upon  them  either 
directly  or  indirectly.  No  tax  can  be  as- 
sessed against  them  as  property  ad  valorem, 
or  according  to  any  other  principle,  nor  can 
any  license  tax  be  imposed  upon  the  right 
to  sell  them;  and  this  exemption  continues 
so  long  as  they  remain  in  the  original  pack- 
ages, and  after  the  packages  are  broken  and 
they  become  a  part  of  the  common  mass  of 
property  they  are  still  protected  against  un- 
friendly legislation  which  results  in  any  dis- 
crimination against  them  and  in  favor  of  the 
property  which  has  not  been  imported  into 
the  state.  Brown  v.  Maryland,  12  Wheat 
419,  6  L.  Ed.  678;  May  v.  New  Orleans,  178 
U.  S.  496,  20  Sup.  Ct.  976,  44  L.  Ed.  1165. 

2.  The  Constitution  of  the  United  States 
declares  that  **no  state  shall,  without  the 
consent  of  the  Congress,  lay  any  imposts,  or 
duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing 


its  inspection  laws,"  and  that  Congress  shall 
have  power  "to  .regulate  commerce  w^itb 
foreign  nations  and  among  the  several  states, 
and  with  the  Indian  tribes."  It  will  be  seen, 
from  a  slight  comparison  of  the  two  provi- 
sions, that  the  exemption  from  taxation  is 
more  extensive  in  the  case  of  foreign  im- 
ports than  it  is  in  the  case  of  goods  imported 
from  one  state  into  another.  In  the  former 
case  all  state  taxation  on  importation  is  pro- 
hibited, while  in  the  latter  case  it  is  only 
forbidden  by  implication  in  so  f&r  as  It  may 
interfere  with  the  regulation  of  commerce 
over  which  Congress  is  given  exclusive  pow- 
er and  Jurisdiction.  This  is  clearly  pointed 
out  by  Justice  Miller  In  Woodruff  v.  Parham, 
supra.  If  the  tax  does  not  fetter  commerce, 
although  it  may  remotely  affect  it,  it  may  be 
levied  by  the  state,  even  if  the  goods  have 
come  from  another  state.  A  tax  laid  di- 
rectly on  the  imported  goods  as  property,  in 
like  manner  and  by  the  same  rule  as  upon 
other  property  produced  in  the  state,  would 
be  valid,  if  the  levy  is  made  after  the  goods 
have  reached  their  destination  and  are  at 
rest  in  the  state.  In  such  a  case,  and  for 
the  purpose  of  direct  taxation,  or  of  such 
taxation  as  does  not  restrict  the  right  of  in- 
terstate traffic,  the  imported  goods  are  con- 
sidered as  a  part  of  the  general  mass  of 
property  in  the  state  as  soon  as  they  have 
reached  their  final  destination  and  are  at 
rest  within  the  state.  This  principle  was 
i  restated  and  applied  in  the  case  of  Brown 
V.  Houston,  114  U.  S.  662,  5  Sup.  Ot  1091, 
29  L.  Ed.  257;  Am.  S.  &  W.  Co.  v.  Speed,  192 
U.  S.  500.  24  Sup.  Ct  865,  48  L.  Ed,  — . 

3.  We  see  therefore  that  the  state  cannot 
tax  imports  from  foreign  countries  at  all, 
and  can  tax'  goods  frcMn  other  states  only 
when  no  discrimination  against  them  and 
no  regulation  of  commerce  rtoults  therefrom. 
In  no  form  of  legislation  can  one  state  pro- 
hibit the  importation  of  goods  from  another 
state,  provided  the  commodity,  the  importa- 
tion of  which  is  forbidden,  is  a  legitimate 
subject  of  commerce;  and  this  right  of  im- 
portation which  is  thus  protected  against 
hostile  state  legislation  includes  the  right  to 
sell  the  goods  in  the  original  packages  after 
they  have  arrived  in  the  state,  and  not  until 
such  a  sale  is  made  do  they  cease  to  be  ai^ 
tides  of  interstate  commerce,  and  become  a 
part  of  the  general  mass  of  the  property  In 
the  state.  This  doctrine  was  announced  in 
Brown  v.  Maryland,  supra,  as  to  foreign  im- 
ports, and  it  has  been  extended  by  subse- 
quent decisions  to  imports  as  between  the 
states,  because  in  this  respect  both  kinds  of 
commerce  stand  upon  the  same  footing,  and 
are  protected  by  the  same  clause  of  the  Con- 
stitution. Lelsy  V.  Hardin,  135  U.  S.  100, 
10  Sup.  Ct  681.  34  L.  Ed.  128;  Lyng  v.  Mich., 
135  U.  S.  161,  10  Sup..Ct  725,  34  L.  Ed.  150. 

4.  The  doctrine  that  one  state  cannot  di- 
rectly prohibit  the  importation  into  its  ter- 
ritory of  goods  from  another  state  has  been 
extended,  or  rather  applied,  to  H  case  where 
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the  prohibition  was  attempted  not  directly, 
but  by  means  of  a  license  tax  raided  of  the 
importer.  In  the  cases  to  wliich  we  will 
presently  refer,  the  goods  were  sold  in  one 
state  to  a  person  residing  in  another  state,' 
and  were  to  he  delivered  to  the  purchaser  in 
the  latter  state.  If  the  importer  cannot  sell 
the  goods  until  he  has  paid  for  and  receiyed 
a  license,  the  right  of  importation  is  in  prin- 
ciple as  much  restricted,  and  interstate  com- 
merce as  much  regulated,  though  perhaps 
not  \n  the  same  degree  as  in  the  case  of  an 
absolute  prohibition.  Brown  ▼.  Iklaryland, 
supra;  Bobbins  ▼.  Shelby  Taxing  Dist.  120 
U.  S.  489,  7  Sup.  Gt  502,  30  L.  Ed.  604;  Ash- 
er  y.  Texas,  128  U.  S.  129,  9  Sup.  Ot  1,  82 
L.  Ed.  868;  Brennan  ▼.  Titusyille,  1&3  U.  S. 
289,  14  Sup.  Ot  829,  38  L.  Ed.  719;  Schollen- 
berger  v.  Pa.,  171  U.  S.  1,  18  Sup.  Ct.  757, 
48  L.  Ed.  49;  Caldwell  y.  N.  0.,  187  U.  S. 
622,  23  Sup.  Ct  229,  47  L.  Ed.  836;  Railroad 
y.  Sims,  191  U.  9.  441,  24  Sup.  Ot  151,  48  U 
Ed.  — ;  Ex  parte  Hough  (0.  C.)  69  Fed.  330. 
The  case  of  State  y.  Gorhman,  115  N.  0.  721, 
20  S.  E.  179,  25  Ia  R.  A.  810,  44  Am.  St  Rep. 
494,  is  clearly  distinguishable  from  our  case^ 
though  the  reasoning  of  the  court  in  that  case 
seems  to  sustain  our  decision  in  this  case. 

5.  The  only  question  remaining  for  us  to 
consider  is  whether  the  principle  of  Brown 
y.  Maryland,  Bobbins  y.  Shelby  Taxing  Dist, 
and  the  other  cases  just  dted,  applies  to  a 
case  Hke  the  one  at  bar,  where  there  is  no 
direct  prohibition  against  the  importation  of 
goods  from  another  state,  nor  any  license  tax 
exacted  of  the  importer,  who  by  himself  or 
through  his  agents  solicits  orders  by  sample 
for  goods  to  be  brought  into  the  state  and 
then  deliyered,  but  where  the  goods  are 
brought  into  the  state,  and,  haying  reached 
their  destination  and  being  at  rest  in  the 
state,  are  sold  from  a  warehouse  Of  the  car- 
rier in  the  original  packages;  orders  for  the 
goods  being  first  obtained  by  agents  of  the 
importer,  who  solicit  the  same  by  exhibiting 
samples  of  the  goods,  which  are  carried  from 
•  place  to  place  in  a  wagon;  the  orders  being 
afterwards  filled  and  deliyeries  made  from 
the  warehouse. 

A  license  tax  was  required  of  the  plaintiff 
under  section  36  of  the  reryenue  act  of  1908 
(Pub.  Laws  1908,  p.  833,  c.  247),  which  is  as 
follows:  "On  eyery  itinerant  person  or  com* 
pany  peddling  clocks,  stoyes  or  ranges,  one 
hundred  dollars  per  annum  for  each  county 
in  which  he  or  they  may  peddle  the  same; 
The  license  to  be  issued  by  the  sheriff  of  the 
county,  who  shall  collect  said  tax  and  pay 
the  same  to  the  State  Treasurer."  Section 
44  (page  347)  proyides  that  "any  person  car- 
rying a  wagon,  cart  or  buggy,  or  trayeling  on 
foot  for  the  purpose  of  exhibiting  or  deliyer- 
ing  any  wares  or  merchandise  shall  be  con- 
sidered a  peddler."  Sections  36  and  44  are 
a  part  of  Schedule  B,  and  section  26  of  the 
reyenue  act,  which  is  the  first  section  of 
Schedule  B,  reads  as  follows:  "Taxes  in 
this  schedule  shall  be  imposed  as  license  tax- 


es for  the  priyilege  of  carrying  on  the  busi- 
ness or  doing  the  act  named,  and  nothing  in 
this  act  contained  shall  be  construed  to  re- 
lieye  any  person  or  corporation  from  the 
payment  of  tax  as  required  in  the  preceding 
schedula  The  license  issued  under  tliis 
schedule  shall  be  for  twelye  months,  and 
shall  expire  on  the  31st  day  of  May  of  each 
year."  It  will  be  seen,  therefore,  that  no 
person  or  corporation  has  the  right  to  carry 
on  any  business  taxed  under  Schedules  B  and 
C  until  the  license  tax  is  paid,  and  eyery 
such  person  or  corporation  is  required  to  ex- 
hil^t  the  license  when  demanded  by  the  sher- 
iff of  the  county  in  which  the  business  is 
conducted  (section  90),  and  the  sheriff  is  re- 
quired to  demand  paymoit  of  the  license  tax 
from  any  person  or  corporation  liable  for  the 
same,  and  a  failure  to  pay  the  same  is  made  a 
misdemeanor  (section  87).  It  must  be  admit- 
ted that  the  right  to  sell  is  an  important  and 
yaluable  part  of  the  right  to  import  The 
right  to  bring  goods  into  a  state  for  the  pur- 
pose of  selling  them  there  would  be  of  no 
yalue  if  when  they  arriye  at  their  destina- 
tion the  right  to  sell  them  is  prohibited,  and, 
eyen  though  there  may  be  no  absolute  prohi- 
bition, any  restriction  placed  upon  the  right 
to  dispose  of  the  goods  is  as  much  an  inter- 
ference with  the  right  to  import  or  interstate 
commerce,  though  not  perhaps  in  the  same 
degree,  as  if  the  sale  of  the  goods  had  been 
altogether  forbidden.  There  is  no  difference 
in  principle  between  the  two  cases.  The 
proposition,  as  is  said  in  Brennan  y.  Titus- 
yille, 153  U.  S.  287,  14  Sup.  Ot  829,  38  L.  Ed. 
719,  that  a  license  tax  is  a  direct  burden  on 
Interstate  commerce,  is  not  open  to  question. 
"It  is  clear,  therefore,  says  the  court,  that 
this  license  tax  is  not  a  mere  police  regula- 
tion, simply  inconyeniencing  one  engaged  in 
interstate  commerce,  and  so  only  indirectly 
affecting  the  business,  but  is  a  direct  charge 
and  burden  upon  that  business;  and,  if  a 
state  may  lawfully  exact  it,  it  may  increase 
the  amount  of  the  exaction  until  all  interstate 
commerce  in  this  mode  ceases  to  be  possible. 
And  notwithstanding  the  fact  that  the  regu- 
lation of  interstate  conmierce  is  committed 
by  the  Constitution  to  the  United  States,  the 
state  is  enabled  to  say  that  it  shall  not  be 
carried  on  in  this  way,  and  to  that  extent  to 
regulate  it"  In  referring  to  the  case  of 
Orutcher  y.  Kentucky,  141  U.  S.  47,  11  Sup. 
(3t  861,  85  L.  Ed.  649,  the  court  says:  "Nei- 
ther license  nor  indirect  taxation  of  any  kind, 
nor  any  system  of  state  regulation,  can  be 
imposed  upon  interstate  any  more  than  upon 
foreign  commerce,  and  all  acts  of  legislation 
producing  any  such  result  are  to  that  ex- 
tent unconstitutional  and  yoid.'*  Numerous 
authorities  are  cited  and  commented  on  by 
the  court  in  Brennan  y.  Titusyille,  which  is 
a  yery  important  and  Instructiye  case.  The 
conclusion  reached  was  that  within  the  rea- 
soning of  the  cases  cited,  the  license  tax  im- 
posed upon  the  defendant  for  selling  by  sam- 
ple goods  to  be  shipped  into  the  state  w<»6 
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a  direct  burden  on  interstate  commerce,  and 
was  iberefore  beyond  tbe  power  of  the  state. 
If  the  right  to  sell  the  imported  article  is  an 
integral  part  of  the  right  to  import,  and  an 
essential  element  of  it,  without  which  it 
would  not  be  complete,  what  difference  can 
there  be  between  a  sale  of  the  article  when 
it  is  not  in  the  state,  and  a  sale  of  it  after 
it  has  been  brought  within  the  state,  provid- 
ed it  remains  in  the  original  package  of  com- 
merce? A  license  tax  was  required  of  the 
defendant  in  Brown  y.  Maryland,  12  Wheat. 
419,  6  L.  Ed.  678,  who  was  an  importer.  He 
resisted  the  payment  of  the  tax,  and  his  con- 
tention was  sustained.  It  will  be  observed 
that  the  tax  in  that  case  was  declared  in- 
valid not  only  as  being  an  impost  or  duty 
laid  on  imports  from  a  foreign  country,  but 
as  being  an  interference  with  the  regulation 
of  commerce.  The  question  is  discussed  in 
both  aspects,  and  the  tax  declared  illegal  up- 
on both  grounds.  The  words  which  we  have 
already  quoted  from  the  masterly  and  unan- 
swerable opinion  of  the  great  chief  justice 
will  be  found  in  that  part  of  it  where  he  is 
discussing  the  second  objection  to  the  tax 
urged  by  the  plaintiff  in  error,  Brown,  the 
defendant  below,  which  was  based  solely  up- 
on the  ground  of  its  r^ugnance  to  that 
clause  of  the  Constitution  committing  to  Con- 
gress the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states. 
It  was  also  settled  by  Brown  v.  Maryland 
that  imported  goods  preserved  their  char- 
acter as  imports  as  long  as  they  remained 
.  unsold  and  in  the  original  packages  in  which 
they  were  imported.  "This  indictment,"  It 
is  said  in  that  case,  'is  against  the  importer 
for  selling  a  package  of  dry  goods  in  the 
form  in  which  it  was  imported,  without  a 
license.  This  state  of  things  is  changed  if 
he  sells  them  or  otherwise  mixes  them  with 
the  general  property  of  the  state  by  breaking 
up  his  packages  and  traveling  with  them  as 
an  itinerant  peddler."  12  Wheat.  443.  6  L. 
Bd.  678.  If,  therefore,  as  said  in  Brown  ▼. 
Maryland,  and  reiterated  in  subsequent 
cases,  a  state  cannot  impose  a  license  tax  on 
the  importer,  or  on  his  agent  who  represents 
him,  and  who  would  be  protected  by  the 
same  principle,  because  it  is  a  restriction 
upon  interstate  commerce  and  a  regulation 
thereof,  and  if  the  goods  continue  to  be  ar- 
ticles of  interstate  commerce  so  long  as  they 
remain  in  the  original  packages  and  are  un- 
sold, it  follows  tuat  the  tax  ^equired  to  be 
paid  by  the  plaintiff  in  this  case  before  sell- 
ing its  ranges  in  the  original  packages  was 
an  unlawful  restraint  upon  its  right  to  im- 
port, which  included  the  right  to  sell  in  the 
manner  described  in  the  case  agreed,  and  is 
therefore  void. 

When  we  pnce  concede,  as  we  must,  that 
the  power  of  Congress  to  regulate  commerce 
among  the  several  states  does  not  stop  at  the 
external  boundary  of  a  state,  but  must  enter 
its  interior  and  operate  there,  and  that  be- 
ing "coextensive  with  the  subject  on  which 


it  acts,**  its  full  force  ia  not  spent  ontii 
there  is  a  sale  of  the  article  which  is  im- 
ported, and  not  then  if  there  is  any  dis- 
crimination against  the  goods  because  of 
their  foreign  character,  the  conclusion  we 
have  reached  would  seem  to  be  inevitable. 
We  do  not  think  the  cases  holding  that  the 
goods  may  be  taxed  as  property  as  soon  as 
they  have  come  to  the  end  of  the  transit 
and  are  at  rest  in  the  state  conflict  with  onr 
view  of  the  case.  Nor  do  the  Peddler  Cases 
(Machine  Co.  v.  Gage,  100  U.  S.  676^  25  L. 
Ed.  754;  Emert  v.  Missouri,  156  U.  S.  296» 
15  Sup.  Ct.  367,  38  L.  Ed.  430)  have  that 
effect  It  does  not  appear  in  those  two  casea 
that  the  goods  were  sold  in  the  original 
packages,  and  furthermore  the  court  bases 
its  decision  of  them  upon  the  ground  tliat 
the  state  was  exercising  its  police  power,  and 
the  tax  was  laid  in  the  exercise  of  that 
power,  and  not  merely  for  the  purpose  of 
raising  revenue,  as  in  our  case.  In  Emert 
V.  Missouri,  Justice  Gray,  for  the  court  says: 
"There  is  nothing  in  the  case  to  show  that 
he  ever  offered  for  sale  any  machine  that 
he  did  not  have  with  him  at  the  time." 
And  again:  "So  far  as  appears,  the  only 
goods  in  which  he  was  dealing  had  become 
part  of  the  mass  of  property  within  the 
state."  Emert  was  taxed  strictly  as  a  ped- 
dler. In  the  case  we  have  in  hand,  the 
plaintiff,  acting  by  its  agents,  was  not  a  ped- 
dler, within  tbe  meaning  of  that  word  as 
fixed  by  the  common  law;  that  is,  a  person 
who  sold  the  very  goods  he  carried  with  him, 
in  his  pack  or  cart  when  traveling  about 
from  place  to  place.  This  court  has  defined 
"peddling"  to  be  "the  occupation  of  an  itiner- 
ant vender  of  goods,  who  sells  and  delivers 
the  identical  goods  he  carries  with  him,  and 
not  the  business  of  selling  by  sample  and 
taking  orders  for  goods  to  be  thereafter  de- 
livered, and  to  be  paid  for,  wholly  or  in  part 
upon  their  subsequent  delivery."  State  v. 
Lee,  118  N.  C.  681,  18  S.  E.  713,  37  Am.  St 
Rep.  640;  State  v.  Frank,  130  N.  C.  724, 
41  S.  E.  785,  88  Am.  St  Rep.  885.  It  has 
also  held  that  an  occupation  similar  to  plain- 
tiff's is  not  that  "of  a  peddler,  in  the  or- 
dinary meaning  of  the  word."  State  v. 
Ninestein,  132  N.  C.  1038,  43  S.  E.  836.  The 
mere  calling  the  plaintiff  a  peddler  does  not 
make  it  a  peddler,  for  the  purpose  of  laying 
a  tax  upon  its  business  as  an  importer  which 
interferes  with  interstate  commerce,  and  is 
in  its  essence  a  regulation  of  the  same.  In 
the  language  of  the  court  in  Stockard  v. 
Morgan,  185  U.  S.,  at  page  86»  22  Sup.  Ct 
580,  46  L.  Ed.  785,  "The  name  does  not  alter 
the  character  of  the  transaction,  nor  prevent 
the  tax  thus  laid  from  being  a  tax  upon  in- 
terstate commerce."  It  is  undoubtedly  true 
that  the  Legislature  may  define  who  are 
peddlers,  and  in  the  same  act  tax  them,  as 
this  "is  equivalent  to  imposing  a  tax  upon 
all  persons  engaged  in  the  occupations  there- 
in specified,"  or  whose  occupation  may  come 
within  the  definition  given  in  the  statute. 
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State  ▼.  NlDestefn,  182  N.  C,  at  page  1042, 
43  S.  B.  d38.  The  word  is  there  used  as 
a  mere  designation  of  the  person  who  car- 
ries on  the  business  described,  but  it  does 
not  enlarge  a  class  of  persons  before  well 
known,  and  haying  a  certain  and  well-de- 
fined calling,  so  as  to  confer  upon  the  state 
a  power  with  reference  to  the  regulation  of 
interstate  commerce  that  it  did  not  before 
liave.  The  law  regards  not  the  name,  but 
the  substance,  of  the  thing,  and  will  look  at 
the  real  character  of  the  business  in  deter- 
mining whether  or  not  the  state's  power  of 
taxation  has  been  rightfully  exercised.  In 
Range  Co.  v.  Carver,  118  N.  C,  at  page  335, 
24  S.  E.  353,  it  is  said  that  in  Emert  r.  Mis- 
souri, supra,  the  court  sustained  the  right  of 
the  Legislature  to  define  who  shall  be  a  ped- 
dler for  the  purpose  of  taxation.  That  is 
true,  but  the  court  was  referring  to  taxation 
by  the  state  within  its  rightful  authority, 
and  not  to  taxation  which  substantially  in- 
terferes with  the  power  of  Congress  to  reg- 
ulate commerce,  though  nominally  it  may  not 
do  so.  We  think  the  decision  in  that  case 
(Range  Co.  t.  Carver)  proceeded  upon  a  mis- 
conception of  the  true  principle  which  gov- 
erns in  such  cases,  •  and  especially  did  the 
court  fail  to  advert  to  the  distinction  between 
the  class  of  cases  cited  in  the  opinion  and 
the  class  to  which  this  case  belongs.  In  the 
cases  of  the  former  class  the  court  dealt 
with  the  power  to  tax  Imported  goods  as  prop- 
erty, or  with  the  right  to  tax  generally,  when 
the  goods  have  been  once  sold,  or  the  pack- 
ages broken,  and  they  have  been  mingled  with 
the  mass  of  property  in  the  state,  or  with 
the  right  of  the  state  to  exercise  its  police 
power  in  the  particular  case,  while  our  case 
comes  within  the  principle  settled  by  the 
court  in  Brown  v.  Maryland,  supra;  Rob- 
bins  V.  Taxing  District,  supra;  Brennan  v. 
Titusvllle,  supra;  and  other  cases  involving 
the  same  question  as  we  have  in  this  case. 

We  cannot  better  dose  this  part  of  the 
discussion  than  by  referring  to  the  recent 
case  of  Steel  &  Wire  Co.  v.  Speed,  192  U.  S. 
500,  24  Sup.  Ct  365,  48  L.  Ed.  — ,  in  which 
Justice  White,  for  the  court,  delivers  an  ex- 
ceedingly able  and  well-considered  opinion, 
where  the  principles  relating  to  the  right  of 
the  states  to  tax,  as  affected  by  the  com- 
merce clause  of  the  Constitution,  are  stated 
with  great  force  and  clearness;  and  the 
case  will  be  found,  we  think,  to  sustain  the 
views  we  have  herein  expressed. 

In  the  case  of  Com.  v.  Harmel,  166  Pa. 
89,  30  Atl.  1036,  27  L.  R.  A.  388.  the  court 
draws  sharply  the  distinction  between  the 
right  of  the  state,  in  the  exercise  of  its  po- 
lice power,  to  tax  a  peddler  or  person  who 
delivers  the  very  article  he  offers  for  sale  at 
the  time  he  sells  it,  and  a  case  like  ours, 
and,  in  reference  to  a  transaction  such  as 
the  one  described  in  this  record,  it  says: 
"It  must  be  conceded  that  these  clocks  may 
be  sent  into  this  state  in  manufacturer's 
packages,  and  they  may  be  sold  in  the  same 


packages,  under  the  authority  of  the  Inter- 
state commerce  clause;  but  once  in  this 
state,  and  the  package  opened  by  the  con- 
signee, the  disposition  of  the  separate  arti- 
cles at  retail  is  intrastate  traffic,  and  subject 
to  the  police  regulations  that  experience  may 
show  to  be  necessary  for  the  protection  of 
citizens  in  the  comfort  of  their  homes  and 
the  enjoyment  of  their  property."  This  is 
our  case  exactly.  Though  it  may  make  no 
difference  in  this  case,  in  the  view  we  take 
of  it,  whether  the  license  tax  was  required 
of  the  plaintiff  for  the  purpose  of  revenue, 
or  was  imposed  merely  in  the  exercise  of  the 
police  power  of  the  state,  it  may  be  well  to 
state  that  an  examination  of  the  revenue 
act  will  show  clearly  that  the  tax  was  laid 
as  a  measure  for  the  collection  of  revenue. 
It  is  placed  in  the  same  category,  under  sec- 
tion "B,"  with  license  taxes  upon  lawyers, 
physicians,  dentists,  real  estate  agents,  col- 
lectors of  rent,  and  others  of  similar  occu- 
pations, who  are  certainly  not  taxed,  in  the 
exercise  of  the  police  power,  as  the  proper 
subjects  of  police  surveillance,  like  *'hawkers, 
peddlers,  and  petty  chapmen."  This  is  not 
a  tax  levied  in  the  execution  of  any  inspec- 
tion law  or  for  the  purpose  of  enforcing  any 
mere  police  regulation,  but,  by  the  express 
terms  of  the  act,  for  the  purpose  of  raising 
the  necessary  revenue  to  support  the  gov- 
ernment 

If  it  is  urged  that  no  discrimination  is 
made  between  those  who  sell  Imported  and 
those  who  sell  domestic  goods,  it  will  not 
meet  the  difficulty,  as  said  in  Robbins  v. 
Taxing  District  The  law  requires,  of 
course,  that  there  shall  be  entire  commer- 
cial equality,  and  this  precludes  discrimina- 
tion; but  it  also  provides  that  interstate 
commerce  cannot  be  taxed  at  all,  as  any  tax 
which  is  imposed  upon  it  is,  in  a  constitu- 
tional sense,  a  regulation  of  it,  and  void  for 
that  reason,  and  especially  so  when  it  re- 
strains the  importer  or  fetters  the  right  of 
importation  at  any  stage  of  this  commercial 
intercourse.  In  order  to  fix  the  period  when 
interstate  commerce  terminates,  it  has  been 
said  by  the  highest  authority  upon  the  sub- 
ject that  the  criterion  announced  in  Brown 
V.  Maryland,  namely,  a  sale  in  the  original 
packages  at  the  point  of  destination,  is  ap- 
plicable, and  is  selected  as  the  one  by  which 
to  test  the  validity  of  the  power  exerted  in 
the  particular  case,  whether  by  way  of  di- 
rect prohibition  of  the  Introduction  of  the 
goods,  or  of  their  sale  after  they  have  arrived 
in  the  state,  or  by  way  of  taxation,  not  on 
the  goods  themselves  as  property,  but  on  the 
importer's  right  to  sell  them,  which  we  have 
seen  is  a  part  of  his  right  to  import  As 
such  taxation  necessarily  operates  as  a  re- 
striction of  his  right  to  import  it  is,  to  that 
extent  as  objectionable  as  if  the  sale  of  the 
goods  had  been  actually  prohibited.  Steel  & 
Wire  Co.  v.  Speed,  192  a.  S.  500,  24  Sup. 
Ct.  365,  48  L.  Ed.  — . 

We  think  that  Leisy  v.  Hardin,  135  U.  S. 
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100,  10  Sup.  Ct.  681,  &4  L.  Ed.  128,  is  exactly 
like  our  case  in  principle.  In  that  case  it 
is  said:  '*Tbey  had  the  right  to  import  the 
beer  into  the  state,  and,  in  the  view  which 
we  have  expressed,  they  had  the  right  to 
sell  it,  by  which  act  alone  it  would  become 
commingled  with  the  common  mass  of  prop- 
erty in  the  state.  Up  to  that  point  of  time, 
we  hold  that,  in  the  absence  of  congressional 
permission  to  do  so,  the  state  had  no  power 
to  interfere  by  seizure  or  any  other  action 
in  prohibition  of  importation  and  sale  by  the 
foreign  or  nonreHdent  importer."  (Italics 
ours.)  Commenting  on  that  case  In  Rhodes 
V.  Iowa,  170  U.  S.,  at  pages  416,  417,  18  Sup. 
Gt  666,  42  L.  Ed.  1068,  the  court,  by  Bir. 
Justice  White,  says:  ''Subsequently,  in 
Lei^y  V.  Hardin,  the  question  which  was 
thus  reserved  in  the  Bowman  Case  arose  for 
adjudication,  and  it  was  held  that  the  right 
to  sell  the  imported  merchandise  in  the  orig- 
inal package,  free  from  interference  of  state 
laws,  was  protected  by  the  Constitution  of 
the  United  States,  as  up  to  such  sale  the 
goods  brought  into  the  state  were  not  com- 
mingled with  the  mass  of  property  in  the 
state."  In  <M*der  to  see  the  full  force  of  these 
citations,  and  to  furnish  what  we  think  is 
direct  authority  for  our  decision  in  this  case, 
we  need  only  add  that  the  question  refer- 
red to  as  having  been  reserved  in  Bowman 
V.  Ry.  Co..  126  U.  8.  466,  8  Sup.  Ot  689,  81 
L.  Ed.  700,  was  thus  stated  in  Rhodes  v. 
Iowa,  supra:  "The  court  in  the  course  of  its 
opinion  adverted  to  the  question  whether 
goods  so  shipped  [from  one  state  to  another] 
continued  to  be  protected  by  the  interstate 
commerce  clause  after  their  delivery  to  the 
consignee,  and  up  to  and  including  their  sale 
in  the  original  package  by  the  one  to  whom 
they  had  been  delivered,  but  did  not  decide 
the  question,  as  it  was  not  essential  to  do  sa 
Referring  to  the  subject,  however,  the  court 
said:  It  might  be  very  convenient  and  use- 
ful, in  the  execution  of  the  policy  of  pro- 
hibition within  the  artate,  to  extend  the  pow- 
ers of  the  state  beyond  its  territorial  limits. 
But  such  extraterritorial  powers  cannot  be 
assumed  upon  such  an  implication.  On  the 
contrary,  the  nature  of  the  case  contradicts 
their  existence.  For,  if  they  belong  to  one 
state,  they  belong  to  all,  and  cannot  be  ex- 
ercised severally  and  independently.  The 
attempt  would  necessarily  produce  that  con- 
flict and  confusion  which  it  was  the  very 
purpose  of  the  Constitution,  by  its  delega- 
tions of  national  power,  to  prevent.  It  is 
easier  to  think  that  the  right  of  importation 
from  abroad,  and  of  transportation  from 
one  state  to  another,  includes,  by  necessary 
implication,  the  right  of  the  importer  to  sell 
unbroken  packages  at  the  place  where  the 
transit  terminates,  for  the  very  purpose  and 
motive  of  that  branch  of  commerce  which 
consists  in  transportation  is  that  other  and 
consequent  act  of  commerce  which  consists 
In  the  sale  and  exchange  of  the  commodities 
transported.    Such,   indeed,   was   the  point 


decided  in  the  case  of  Brown  v.  Maryland, 
12  Wheat  419,  6  L.  Ed.  678,  as  to  foreign 
commerce,  with  the  express  statement,  in 
the  opinion  of  Chief  Justice  Mar8hall«  that 
the  conclusion  would  be  the  same  in  a  case 
of  commerce  among  the  states.'"  As  decid- 
ed in  Brown  v.  Maryland,  sales  by  the  im- 
porter of  goods  brought  into  the  state  from 
another  state,  and  still  in  the  original  pack- 
ages, are  exempted  from  interference  of  the 
state  by  taxation,  because  the  tax,  if  it  were 
held  to  be  valid,  would  Intercept  the  Import, 
as  an  import,  in  the  way  to  become  Incox^ 
porated  with  the  general  mass  of  property 
in  the  state,  and  would  deny  it  the  privilege 
of  becoming  so  incorporated  until  it  should 
have  contributed  to  the  revenue  of  the  state. 
This  is  the  crucial  principle,  and  the  state- 
ment of  it  in  Brown  v.  Maryland  'kXMitalns 
in  a  nutshell  the  whole  doctrine  upon  the 
subject  of  original  packages."  A  tax  on  the 
right  to  sell  imported  goods  amounts  pro 
tanto  to  a  prohibition  of  the  sale,  because  it 
I  indirectly  forbids  that  to  be  done  which 
I  constitutes  the  most  valuable  part  of  the 
right  to  import,  and  'Intercepts  the  import 
in  the  way  to  become  incorporated  with  the 
property  in  the  state."  . 

In  Austin  v.  Tenn.,  179  U.  8.  343,  21  Sup. 
Gt  132,  46  L.  Ed.  224,  we  find  a  terse  and 
clear  statement  of  the  effect  of  the  decision 
in  beisy  v.  Hardin,  as  follows:  "It  was  held 
[in  that  case]  that,  [the  goods]  being  articles 
of  lawful  commerce,  the  state  could  not  in 
the  absence  of  legislation  on  the  part  of 
Congress,  prohibit  their  importation  from 
abroad  or  from  a  sister  state,  or,  when  im- 
ported, prohibit  their  sale  by  the  importer, 
and  that  they  did  not  become  a  part  of  the 
common  mass  of  property  within  the  state 
so  long  as  they  remained  in  the  casks  in 
which  they  were  imported,  and  continued  to 
be  the  property  of  the  importer."  The  same 
view  is  taken  in  that  case  of  SchoUenberger 
V.  Pennsylvania,  171  U.  S.  1,  18  Sup.  Ct  767, 
48  L.  Ed.  49,  which  involved  the  power  of 
a  state  to  forbid  the  introduction  and  the 
sale  in  original  packages  of  oleomargarine. 
In  Leisy  v.  Hardin,  136  U.  8.  100,  10  Sup. 
Ct  681,  34  L.  Ed.  128,  the  statute  of  Iowa 
prohibited  the  sale  of  intoxicating  liquors 
brought  into  that  state,  and,  a  sale  having 
been  made  in  violation  of  the  statute,  it  was 
held  that  as  to  sales  by  the  importer,  and  in 
the  original  packages  or  kegs,  unbroken  or 
unopened,  of  liquors  manufactured  in  and 
brought  from  another  state,  the  statute  was 
unconstitutional  and  void.  It  will  be  ob- 
served that  the  prohibition  was  directed  not 
against  the  introduction  of  the  goods  into 
the  state,  as  in  Bowman  v.  Railroad  Com- 
pany, but  it  had  reference  solely  to  their 
sale  after  they  had  arrived  in  the  state.  Xt 
as  we  have  shown,  a  sale  after  the  arrival 
of  the  goods  in  the  state  cannot  be  prohibit- 
ed, it  is  certain  that  it  cannot  be  restricted 
by  the  Imposition  of  a  license  tax.  State 
prohibitions  and  state  restrictions  are  equal- 
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ly  unauthorized  and  invalid.  As  tlie  court 
said  in  Austin  v.  Tennessee,  179  U.  8.  850, 
351,  21  Sup.  Ot.  185,  84  L.  Ed.  128,  on  the 
authority  of  Brown  ▼.  Maryland,  there  is 
"no  difference  between  a  power  to  prohibit 
the  sale  of  an  article  while  it  was  an  import, 
and  the  power  to  prohibit  its  introduction 
into  the  country.  The  one  would  be  the 
necessary  consequence  of  the  other.  No 
goods  would  be  imported  if  none  could  be 
sold." 

It  has  been  assumed  in  this  case  that  the 
clause  in  section  44  of  the  revenue  act  de- 
fining a  peddler  applies  to  the  occupations 
named  in  section  86,  because  this  court,  in 
Range  Go.  ▼.  Carver,  held  that  it  did,  though 
we  entertain  some  doubt  as  to  whether  that 
clause  does  not  apply  exclusively  to  persons 
named  in  section  44,  and,  if  the  question 
was  presented  for  the  first  time,  we  would 
perhaps  so  decide.  The  context  of  that  sec- 
tion and  the  provisos  immediately  annexed 
to  the  clause  defining  a  peddler  indicate 
that  to  have  been  the  intention.  But  we 
have  accepted  the  construction  placed  upon 
that  clause  of  section  44  in  Range  Co.  ▼• 
Carver,  at  least  for  the  purpose  of  this  de- 
cision, as  the  correct  one. 

We  hare  treated  the  qnestion  involved  in 
this  case  at  some  length,  as  it  is  of  great 
importance  to  the  state  that  the  limit  of  her 
power  to  tax  should  be  definitely  known. 
We  are  disposed,  of  course^  to  sustain  the 
validity  of  an  act  of  the  Legislature,  and 
will  indulge  every  presumption  in  its  favor. 
It  must  be  clearly  incompatible  with  con- 
stitutional provisions  before  we  will  pro- 
nounce it  invalid,  but,  when  we  conclude 
that  the  Legislature  has  exceeded  its  power 
in  the  particular  instance,  it  becomes  our 
plain  duty  to  so  declare.  As  said  in  Rob- 
bins  V.  Taxing  Dist,  the  state  will  in  the 
end  derive  just  as  much  revenue  from  the 
goods  as  if  they  had  had  their  origin  in 
the  state.  If  the  provision  of  the  Consti- 
tution regulating  commerce  is  permitted  to 
have  its  free  and  full  operation,  the  goods, 
when  they  come  into  the  state,  will,  by  the 
sale  of  them,  whether  before  or  after  their 
introduction,  become  incorporated  with  the 
property  of  the  state,  and  will  then  be  the 
subjects  of  taxation.  120  U.  S.,  at  page  497, 
7  Bup.  Gt  696,  80  L.  Ed.  604. 

In  any  view  we  have  been  able  to  take 
of  this  case,  after  the  most  careful  consid- 
eration and  examination  of  the  facts  and 
the  authorities,  we  are  of  the  opinion  that 
the  tax  is  illegal*  and  that  the  judgment 
of  the  court  below,  upon  the  case  agreed* 
should  have  been  for  the  plaintiff.    Reversed. 

(M4  N.  C.  756;    135  N.  C.  148) 
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eABBIXBS   or  FBHOHT—BEFaSAL  TO   DELIVCB^ 
OBOI^NDS. 

1.  Where  a  railroad  company  refused  to  deliv- 
er a  car  load  of  fruit  to  the  owner  for  the  fpe- 
cific  reason  that  he  would  not  pay  the  amouni 


of  freight  demanded,  which  was  In  excess  o? 
that'  due  and  offered  by  the  owner,  and  the 
fruit  was  injured  by  beine  frosen  before  the 
railroad  company  discovered  its  error,  the  fact 
that  at  the  time  he  demanded  the  goods  the  bill 
of  lading  had  not  been  transferred  to  the  owner 
by  the  bank  to  which  the  goods  were  consigned 
was  not  fatal  to  his  right  to  recover  for  the  in- 
jury to  the  fruit 
Walker  and  Connor,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Guilford 
County:  O.  H.  Alien,  Judge. 

Action  by  Z.  V.  Clegg  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

King  ft  Kimball,  for  appellant  a  M. 
Btedman  and  Brooks  ft  Thompson,  for  ap- 
pellee. 

MONTOOMERY,  J.  The  defendant  com- 
pany received  at  Greensboro  on  Sunday  aft- 
ernoon, the  15th  of  November,  1901,  a  car 
load  of  bananas  from  Baltimore,  consigned 
to  the  Greensboro  National  Bank:  "To  order. 
Notify  Z.  V.  Clegg."  Clegg  was  notified  by 
the  bank  of  the  arrival  of  the  goods*  and 
^on  the  16th,  17th,  and  ISth  of  November  de- 
manded of  the  freight  agent  of  the  defendant 
at  Greensboro  the  delivery  to  him  of  the 
same.  A  dispute  over  the  amount  of  the 
carriage  duo  upon  the  shipment  having 
arisen,  the  fruit  was  not  delivered,  and,  be- 
fore the  plaintiff  got  possession  of  it,  it  was 
greatly  injured  by  a  spell  of  freezing  weath- 
er, by  which  a  loss  was  inflicted  on  the  plain- 
tiff. The  defendant  deducted  from  the 
freight  charges  the  excess  as  contended  for 
by  the  plaintiff,  the  same  being  erroneous. 
The  amount  demanded  by  defendant  as  dues 
for  carriage  was  $148.  The  amount  Qifered 
by  the  plaintiff  was  $106,  which  amount  was 
afterwards  found  to  be  the  amount  due. 
The  defendant  introduced  no  evidence.  The 
plaintiff  tiad  not  received  from  the  bank  a 
transfer  of  the  bill  of  lading  at  the  several 
times  when  he  made  the  demands  for  the 
delivery  of  the  fruit,  and  did  not  receive  it 
until  the  18th  of  the  month.  If  the  defend- 
ant had  refused  to  deliver  the  goods  because 
the  plaintiff  had  not  received  from  tlie 
bank  the  assignment  or  transfer  of  the  bill 
of  lading,  or  partly  for  that  reason,  the  de- 
fendant's contention,  to  wit,  that  the  plain- 
tiff had  no  right  to  make  the  demand  for 
the  goods  until  he  presented  the  bill  of  lad- 
ing, would  rest  on  a  solid  foundation.  But 
it  is  dear  from  the  evidence  of  the  plaintifl 
that  the  defendant  made  no  point  over  the 
bill  of  lading  not  having  been  presented  by 
the  plaintiff,  but  rested  its  refusal  on  the 
ground  that  the  plaintiff  refused  to  pay  the 
carriage  due.  The  plaintiff  testified  that 
nothing  was  said  to  him  by  the  freight  agent 
as  to  his  right  to  receive  the  bananas,  and 
that  nothing  was  said  about  that  matter 
until  after  they  had  corrected  the  freight 
charges,  when  he  was  told  that  he  would 
liave  to  get  an  order  from  the  bank.  The 
defendant,  having  at  the  times  of  the  sev- 
eral demands  assigned  no  other  reason  for 
refusing  to  deliver  the  goods  than  the  re- 
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foaal  of  the  plaintiff  to  pay  an  excessive 
charge  for  carriage,  ought  not  to  be  allowed 
to  defeat  the  plaintiff'a  right  to  recover  the 
amount  of  hla  loss  on  the  ground  that  he  did 
not  present  the  bill  of  lading  or  any  other 
order  from  the  bank— an  objection  not  under 
consideration,  and  not  thought  of.  Louis- 
ville A  N.  R.  Co.  T.  McGuire,  79  Ala.  805. 
He  was  treated  by  the  company  as  if  he 
was  the  consignee,  and  in  this  connection 
it  is  significant  that  the  plaintiff,  in  his  tes- 
timony, said  he  had  gotten  the  figures  on 
the  freight  from  the  agent  of  the  defendant 
in  Greensboro  before  he  bought  the  fruit. 
So  far  as  it  appears  f^m  the  evidence,  the 
defendant  would  not  have  delivered  the 
goods  even  if  the  plaintiff  had  presented  the 
order  from  the  bank.  The  defendant's  pur- 
pose was  to  collect  the  bill  for  the  freight, 
and  not  so  much  to  see  that  the  plaintiff 
paid  the  consignor  for  the  bananas.  It  was 
contended  for  the  defendant  that  the  plain- 
tiff should  hare  paid  the  excess  of  carriage^ 
received  his  goods,  and  then  sued  the  de- 
fendant for  that  excess.  That  was  one  of 
his  remedies,  but  he  was  not  compelled  to 
take  that  course.  He  might  not  have  had 
the  money  with  which  to  pay  the  excess  of 
carriage,  but,  if  he  had,  the  defendant  by 
its  wrongful  course  could  not  compel  the 
plaintiff  to  pay  a  greater  amount  than  was 
due.  Such  a  demand  would  place  the  law- 
abiding  at  the  mercy  of  its  violators.  The 
plaintiff  recovered  from  the  defendant  the 
difference  between  the  amount  of  sales  of 
the  injured  fruit  as  made  by  the  plaintiff 
and  its  value  when  it  was  received  at  Greens- 
boro. 
Afilrmed* 

WALKER,  J.  (dissenting).  My  understand- 
ing of  the  facts  and  the  law  of  this  case  dif- 
fers BO  essentially  from  the  views  •expressed 
in  the  opinion  of  the  court  that  I  am  con- 
strained to  differ  with  the  majority  of  the 
judges,  not  only  in  their  reasoning,  but  in 
their  conclusion.  In  its  opinion  the  court 
says,  **The  plaintiff  had  not  received  from 
the  bank  a  transfer  of  the  bill  of  lading 
at  the  several  times  when  he  made  the  de- 
mands for  the  delivery  of  the  fruit,  and 
did  not  receive  it  until  the  18th  of  the 
month."  The  court  then  proceeds  to  say 
that  if  the  defendant  had  refused  to  deliver 
the  fruit  because  the  plaintiff  had  not  re- 
ceived the  assignment  or  transfer  of  the  bill 
of  lading  from  the  bank,  or  partly  for  that 
reason,  the  defendant's  contention  that  the 
plaintiff  had  no  right  to  make  the  demand 
for  the  fruit  until  he  presented  the  bill  of 
lading  would  rest  on  a  solid  foundation.  It 
seems  to  me  that  the  court's  deduction  from 
the  evidence  that  the  defendant  made  no 
point  about  the  bill  of  lading,  but  refused 
to  deliver  the  goods  solely  upon  the  ground 
that  the  plaintiff  would  not  pay  the  freight 
charges,  is  not  a  correct  one.  The  plaintiff 
demanded  the  goods  at  the  freight  office 
at  a  time  when  he  had  no  title  to  them,  and 


when  consequently  he  had  no  shadow  of 
right  to  make  the  demand.  There  Is  no  evi- 
dence fit  to  be  submitted  to  a  jury  that  the 
plaintiff,  at  the  time  he  demanded  the  de- 
livery of  the  goods,  on  Monday,  the  15th  of 
November,  1902,  had  paid  the  draft  or  ac- 
count held  by  the  bank,  and  to  which  the 
bill  of  lading  was  attached,  and  certainly  no 
evidence  that  he  had  received  the  bill  of  lad- 
ing, or  that  the  same  had  been  assigned  or 
indorsed  to  him  (which  I  will  presently  show 
was  necessary  to  vest  him  with  the  title), 
until  Thursday,  the  18th  of  November.  The 
evidence  is  all  the  other  way.  Plaintiff  was 
the  only  witness  examined  in  regard  to  thia 
matter,  and  he  was  not  able  to  say  how 
much  money  he  had  in  the  bank,  and  did  not 
venture  to  testify  that  he  had  enough  to 
pay  the  draft  He  telephoned  the  bank  that 
he  would  accept  the  flruit,  but  thore  is  no 
proof  reasonably  sufficient  to  show  that  the 
bank  actually  charged  the  amount  of  the 
draft  or  account  accompanying  the  bill  of 
lading,  and  which  it  held  for  collection,  to  his 
account,  or  that  it  agreed  to  do  so^  and  to  ex- 
tend credit  to  him  for  the  difference  between 
the  amount  of  the  draft  and  the  amount,  if 
any,  already  to  his  credit  in  the  bank.  There 
is  aflElrmative  evidence  that  he  never  paid 
the  draft  and  got  the  bill  of  lading  until 
the  18th,  the  day  the  goods  were  delivered 
to  him,  after  they  had  been  damaged  by 
the  freese,  for  on  the  bill  and  draft  was  this 
indorsement:  "Paid,  November  18,  1901." 
The  plaintiff  admits^  as  the  court  states  in 
its  opinion,  that  he  did  not  actually  get  the 
possession  of  the  papers  from  the  .bank  until 
the  18th.  The  fftct  tiierefore  Is  established 
by  the  plaintiff's  own  evidence  that  when  he 
made  the  demand  on  the  15th  and  16th  of 
November  he  did  not  have  the  bill  of  lading 
to  produce.  How  has  the  defendant  waived 
the  production  of  the  same?  Is  the  mere 
fact  that  the  plaintiff  and  the  defendant's 
freight  agent  had  a  parley,  about  the  amount 
of  the  freight  charges,  during  which  nothing 
was  said  about  the  bill  of  lading,  to  be  con- 
strued as  a  waiver?  Surely  not  The  agent 
had  the  right  to  presume  that  the  plaintiff 
had  the  bill  of  lading  ready  for  delivery  to 
him  whenever  they  adjusted  the  difference 
in  regard  to  the  freight  charges.  He  did  not 
have  the  right  to  make  the  demand  unless 
he  had  the  bill  of  lading  and  was  the  right- 
ful owner  of  the  property,  and  was  the  agent 
therefore  to  suppose  that  he  did  not  have  the 
bill?  The  plaintiff  knew  whether  he  had 
the  bill  or  not,  and,  if  he  chose  to  make  a 
demand  when  he  did  not  own  the  property, 
and  had  not  provided  himself  with  the  bill  of 
lading,  duly  indor8e4  or  assigned,  it  was 
his  own  folly  and  his  own  fault;  and  is  the 
defendant  to  suffer  because  its  agent  rea« 
sonably  relied  upon  the  plaintiff's  implied 
representation  that  he  had  the  right  to  make 
the  demand?  This  would  be  a  complete  re- 
versal of  all  legal  presumptions.  The  agent 
had  the  right  up  to  the  very  last  moment 
before  he  actually  delivered  the  goods,  or 
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before  they  passed  ont  of  his  possession  or 
contiol»  to  demand  the  biU  of  lading.  Even 
if  there  can  be  any  such  a  thing  as  a  waiver, 
upon  the  facts  of  this  case,  was  not  the  plain- 
tiff clearly  negligent  in  not  Informing  the 
agent  as  to  the  true  situation?  He  knew 
that  he  did  not  have  the  papers^  and  had  not 
paid  the  draft;  the  agent  did  not  know  this 
fact,  and  he  had  the  right  to  think  that  no 
person  would  demand  the  goods  who  did  not 
haye  the  right  to  do  so;  and,  in  this  state 
of  the  case,  it  was  his  right  and  his  duty  to 
hold  the  goods  for  the  true  owner,  and  to 
demand  the  bill  of  lading,  when  he  acquired 
knowledge  of  the  facts. 

But  how  can  a  waiver,  in  a  case  like  this 
one,  confer  title  upon  him  who  had  no  titleT 
The  doctrine  of  waiver  is  based  upon  the 
idea  of  estoppel.  The  general  rule  is  that 
there  can  be  no  binding  waiver  of  a  right 
when  there  is  no  estoppel,  and  no  valuable 
consideration  received.  28  Am.  &  Eng.  Bnc. 
a^t  Ed.)  p.  631;  Wool  v.  Edenton,  117  N.  0. 
6,  23  8.  B.  40.  "To  make  out  a  case  of 
abandonment  or  waiver  of  a  legal  right, 
there  must  be  a  dear,  unequivocal,  and  de- 
daive  act  of  the  party,  amounting  to  an  es- 
toppel on  his  part**  Ross  v.  Swan,  7  Lea 
(Tenn.)  467;  Diehl  v.  Ins.  Co.,  68  Pa.  462, 
08  Am.  Dec.  302.  How  can  the  plaintiff  rely 
upon  an  estoppel,  when  all  the  facts  were 
known  to  him,  and  none  of  them  to  the  agent, 
and  when  the  duty  rested  upon  him  to  dis- 
close those  facts?  Does  any  one  suppose 
that  the  defendant's  agent  would  have  even 
discussed  the  question  of  freight  charges 
with  the  plaintiff  if  he  had  known  that  plain- 
tiff had  not  paid  the  draft,  and  did  not  have 
the  bill  of  lading?  Waiver  cannot  be  predi- 
cated of  the  agent's  conduct  towards  the 
plaintiff,  who  at  the  time  had  no  right,  so  as 
by  its  mere  operation  to  give  the  latter  a 
title  tirhich  he  did  not  previously  have.  Such 
a  thing  would  be  an  anomaly  in  the  law. 
Who  was  entitled  to  the  goods  on  the  morn- 
ing of  the  18th,  before  the  plaintiff  got  the 
bill  of  lading?  The  bank,  of  course.  If  the 
bank  had  demanded  the  goods  of  the  defend- 
ant, could  the  latter  have  refused  delivery? 
It  could  not,  we  must  admit,  and  yet,  if  by 
the  waiver  the  title  passed  to  the  plaintiff, 
it  would  follow  that  he  was  entitled  to  the 
property,  and  the  bank  could  not  recover 
that  which  was  its  own,  and  the  title  to 
which  it  had  not  in  the  least  parted  with. 
Can  It  be  replied  that  the  defendant  would 
be  compelled  to  deliver  to  the  bank,  and  be 
liable  to  the  plaintiff  for  a  conversion  of  the 
goods?  Gould  there  be  such  a  double  lia- 
bility, and  this,  too,  when  the  defendant  act- 
ed upon  the  natural  and  legal  presumption 
that  the  plaintiff  had  the  bill  of  lading  when 
he  first  made  his  demand,  as  he  ought  to 
have  had  it,  and  when  the  plaintiff  knew  at 
the  time  that  he  did  not  have  it,  and  conse- 
quently that  he  was  not  entitled  to  demand 
the  delivery  of  the  goods?  How  can  there 
be  any  element  of  an  estoppel,  when  the 
party  relying  on  the  estoppel  has  knowledge 


of  a  material  fact  which  he  does  not  com- 
municate to  the  other  party,  and  of  whicii 
the  latter  is  ignorant? 

Mere  silence  on  the  part  ot  the  defend- 
ant's agent  did  not -amount  to  a  waiver,  be- 
cause a  waiver  is  not  to  be  implied  from  a 
party's  silence  when  he  is  under  no  obliga- 
tion to  say  anything.  Railroad  v.  Rust  <C. 
C.)  18  Fed.  246.  What  obligation  did  the  de- 
fendant owe  to  the  plaintiff  to  demand  the 
bill  of  lading?  He  had  absolutely  no  title 
and  no  right  to  the  goods,  and,  besides,  if 
the  demand  had  been  made,  the  plaintiff  did 
not  have  the  ability  to  comply  with  it,  and 
this  is  certainly  necessary  to  be  shown  in 
order  to  constitute  in  his  favor  a  valid  waiv- 
er. Why  do  a  vain  thing?  The  plaintiff 
muitt  have  shown  that  all  the  time  from  his 
first  demand  toie  the  goods  he  had  the  bill  of 
lading  ready  to  be  delivered  to  the  defend- 
ant upon  its  request  for  it  It  seems  to  be 
an  incongruity  in  the  use  of  legal  terms  to 
say  that  a  person  can  waive  a  right  which  he 
has,  so  that  it  can  be  availed  of  by  a  person 
who  at  the  time  lias  no  right  at  all,  when 
there  is  no  fraud. 

There  is  another  objection  to  the  claim  of 
waiver  set  up  by  the  plaintiff.  The  facts 
now  alleged  as  'constituting  a  waiver  were 
not  pleaded  (Manufacturing  Co.  t.  Assur.  Co., 
110  N.  C.  170,  14  S.  B.  731,  28  Am.  St 
Rep.  673;  20  Am.  ft  Eng.  Ena  p.  636),  nor 
submitted  to  the  jury,  but  the  case  was 
tried  upon  the  theory  alone  that  the  plain- 
tiff had  actually  paid  the  draft  and  re- 
ceived the  bill  of  lading  from  the  bank  be- 
fore the  18th.  If  there  was  no  evidence  to 
support  this  theory,  the  plaintiff  must  fai: 
in  the  suit,  especially  as  the  defendant  mov- 
ed to  nonsuit.  Where  a  party  alleges  per- 
formance of  a  condition  precedent  to  the  ex- 
ercise of  his  right,  evidence  of  waiver  of  the 
condition  is  not  admissible  in  support  of  such 
averment,  because  the  two  are  inconsistent 
He  must  amend  his  pleading,  or  in  some 
proper  way  put  himself  in  a  position  to  rely 
upon  the  waiver.  Manufacturing  Ca  t. 
Assur.  Co.,  supra;  Baldwin  v.  Munn,  2  Wend. 
890,  20  Am.  Dec  627.  '^Waiver  is  usually  a 
question  of  intent,  and  knowledge  of  the 
right  and  an  intent  to  waive  it  must  be  made 
to  appear  plainly,  and  this  is  to  be  deter- 
mined usually  from  the  declaration  and  con- 
duct of  the  parties."  28  Am.  &  Eng.  Enc. 
(1st  Ed.)  p.  628.  It  Is  a  mixed  question  of 
law  and  fact,  each  case  necessarily  depend-* 
ing  much  upon  its  own  peculiar  circumstan- 
ces and  surroundings.  It  is  a  question  of  in- 
tention,, and  a  fact  to  be  determined  by  the 
triers  of  fact    Okey  v.  Ins.  Co.,  29  Mo.  App.  111. 

Passing  to  the  question  as  to  the  legal 
duty  of  a  carrier  with  respect  to  the  delivery 
of  goods,  we  find  it  to  be  well  settled  that 
an  obligation  to  deliver  to  the  party  having 
title  under  the  bill  of  lading  is  imposed  by 
law  on  the  carrier,  and  is  absolute  and  im- 
perative, and  a  delivery  to  any  other  person 
is  a  conversion.  Railroad  v.  Barkhouse,  100 
Ala.  643»  13  South.  634^    The  duty  of  a  com- 


670 


47  SOUTHE3ASTE3BN  RBPOBTBB. 


(N.a 


mon  carrier  is  not  only  to  carry  safely,  but 
to  make  a  true  delivery  to  the  person  to 
whom  the  goods  are  consigned^  Houston, 
etc.,  R.  Ck>.  V.  Adams  (Tex.)  30  Am.  Rep.  119. 
And  a  delivery  to  any  other  is  made  at  the 
peril  of  the  carrier,  unless  that  person  sur- 
renders the  bill  of  lading  either  made  or  in- 
dorsed to  himself.  Gates  v.  Railroad,  42 
Neb.  379,  60  N.  W.  583;  Weyand  v.  R.  Co., 
75  Iowa,  573,  39  N.  W.  899,  1  L.  B.  A.  660, 
0  Am.  St.  Rep.  604;  M.,  D.  &  T.  Co.  v.  Mer- 
rlam,  111  Ind.  5,  11  N.  E.  954;  Bank  v.  R. 
Co.,  160  111.  401,  43  N.  B.  756.  One  reason 
for  this  rule  is  that  the  bill  of  lading  is  the 
symbol  of  ownership  of  the  property,  and, 
though  not  negotiable.  In  the  ordinary  sense, 
is  assignable.  Gates  v.  Railroad,  supra. 
The  carrier  can  require  the  production  or  an 
inspection  of  the  bill  of  lading  at  any  time 
before  delivery.  Porter  on  Bills  of  Lading, 
§  379.  The  same  right  belongs  to  his  agent, 
for  his  own  security  and  protection,  and  he 
iTiay  exact  production  of  the  bill  before  be 
gives  np  the  property.  Until  the  carrier  can 
deliver  to  the  shipper  or  some  one  showing 
authority  from  him  (the  bill  of  lading,  duly 
indorsed  and  delivered,  being  evidence  of 
that  authority),  it  is  his  duty  to  retain  the 
goods;  and,  if  they  are  delivered  to  one  not 
legally  entitled,  the  carrier  will  be  liable  to 
the  true  owner  for  their  value.  Ue  has  no 
right  under  any  circumstances  to  deliver 
them  to  a  stranger.  The  Thames,  14  Wall. 
98,  20  L.  Ed.  804.  The  carrier  Is  bound 
not  to  deliver  to  any  one  who  has  not 
the  bill  or  symbol  of  ownership.  Porter  on 
Bills  of  Lading,  S  414.  The  pledgee  of  the 
bill  of  lading  is  not  divested  of  his  right 
or  title  by  any  delivery  to  the  consignee, 
though  that  delivery  was  obtained  upon 
presentation  by  the  latter  of  a  duplicate 
bill  or  invoice  which  the  carrier  treats  as 
sufficient  authority  in  him  to  receive  the 
goods.  Section  530.  *The  carrier  takes  the 
risk  of  a  delivery  to  the  person  entitled  to 
the  goods  by  the  bill  of  lading  and  its  in- 
dorsement. •  •  •  Too  gi-eat  caution  can- 
not, therefore,  be  exercised  in  respect  to  the 
right  of  the  person  to  whom  the  delivery  is 
made.  No  obligation  of  the  carrier  is  more 
rigorously  enforced  than  that  which  requires 
delivery  to  the  proper  person,  and  the  law 
will  allow,  in  fact,  of  no  excuse  for  a  wrong 
delivery,  except  the  fault  of  the  shipper  him- 
self." Hutchison  on  Carriers  (2d  Ed.)  §§  130, 
340^  344,  et  seq.  It  was  therefore  the  duty 
of  the  defendant  to  hold  the  goods  until  the 
rightful  owner  or  the  holder  of  the  bill  of 
lading  had  made  demand  upon  it  for  them, 
and  the  failure  to  do  so  subjects  it  to  lia- 
bility to  such  owner  or  holder  for  any  loss  or 
damage  sustained  by  reason  of  its  default 
Bass  V.  Glover,  63  Ga.  745;  Bank  v.  Colgate, 
4  Daly,  41;  Bank  v.  Stewart,  19  N.  B.  (P. 
&  B.)  268;  Bank  v.  Hazeltlne,  78  N.  Y.  104, 
:U  Am.  Rep.  518;  Dwyer  v.  Ry.  Co.,  69  Tex. 
707,  7  S.  W.  504;  Express  Co.  v.  Dickson,  94 
T;.  a.  549.  24  L.  Ed.  2&5.  If  this  be  law.  and 
it  unquestionably  is  the  law,  the  effect  of 


the  decision  in  this  case  wiU  be  to  b«ld  that 
a  carrier  will  be  liable  to  one  in  damages  if 
the  latter  makes  a  demand  for  the  dellyeiy 
to  him  of  goods  in  the  carrier's  cars  or  ware- 
house, when  the  party  making  the  demand 
has  no  claim  or  title  to  the  goods,  and  no 
right,  therefore,  to  make  it,  provided  the 
amount  of  freight  charges  is  tendered,  and 
the  carrier  refuses  to  deliver  the  goods^  bnt 
does  not  at  the  time  call  for  the  production 
of  the  bill  of  lading,  properly  indorsed  to 
the  consignee.  In  my  opinion,  this  is  an  in- 
novation in  the  law  of  carriers,  and  con- 
travenes the  well-settled  rule  that  one  who 
acquires  title  to  property  after  it  has  been 
damaged  does  not  acquire  also  the  cause  of 
action  for  the  damage,  unless  it  is  expressly 
assigned  to  him.  Drake  v.  Howell,  183  N.  C. 
168,  45  8.  E.  539;  Uverman  v.  Railroad,  114 
N.  C.  692,  19  S.  B.  64. 

The  defendant  is  liable  to  the  bank,  if  to 
anybody,  for  any  damage  to  the  goods  while 
in  the  care  of  the  defendant  up  to  Thursday, 
the  18th.  The  right  to  recover  upon  this 
liability  has  never  been  transferred  to  the 
plaintiff,  nor  did  it  become  his,  as  we  have 
seen,  uy  virtue  of  his  subsequoitly  aequired 
ownership  of  the  goods.  As  said  by  the 
court  in  Young  v.  Railway  Go.,  80  Ala.  100— 
a  case  very  much  in  point— **The  defendants 
duty  not  to  deal  tortiously  with  the  property 
of  an  innocent  third  person  [a  bank  holding 
a  draft  with  a  bill  of  lading  attached]  can- 
not be  affected  by  the  failure  of  the  depot 
agent  first  to  tender  back  to  the  plaintiff  [as- 
signee or  consignee]  the  amount  of  freight 
collected  on  the  goods.  The  law  will  not 
compel  the  defendant  carrier  to  commit  a 
tort  by  delivering  goods  to  the  plaintiff,  be- 
cause the  agent  agreed  to  do  so  in  considera- 
tion of  the  payment  of  freight,"  unless  he 
is  the  holder  of  the  bill  of  lading.  No  one 
shall  be  rebuked  by  the  law  for  doing  that 
which  h6  is  enjoined  by  the  law  to  do.  Bfuch 
less  will  he  be  made  to  suffer  for  his  cor- 
rect conduct  The  defendant's  agent  had  the 
right  to  rely  and  act  upon  the  principle, 
knowledge  of  which  the  plaintiff  should  have 
had — that  according  to  the  usual  and  ordi- 
nary course  of  business  recognized  by  the  law, 
the  goods  could  not  be  obtained  by  him,  except 
upon  the  production  of  the  bill  of  lading— 
and  his  conduct,  therefore,  was  not,  in  law 
or  in  fact,  calculated  to  mislead  the  plain- 
tiff, and  thus  to  create  an  estoppel  upon  the 
company,  from  which  a  waiver  of  the  right 
to  call  for  the  bill  of  lading  would  be  pre- 
sumed or  even  inferred.  Forbes  v.  Railroad. 
133  Mass.  157. 

The  motion  to  nonsuit,  in  my  opinion, 
should  have  been  grahted,  as  the  plaintiff 
showed  no  Just  or  legal  claim  to  the  dam- 
ages he  seeks  to  recover,  and  there  should 
at  least  be  a  new  trial,  in  any  view  of  the 
case,  as  the  court  charged  the  Jury  upon  a 
theory  which  was  not  supported  by  any 
I>poof.  and  the  qiipstion  of  waiver,  upon 
which  the  case  is  now  decided,  if  there  is  any 
evidence  of  It,  was  not  submitted  to  the  Jury. 
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A9  tbe  plaintiif  U  allowed  to  recover  upon 
a  eavse  of  acuon  whicb  I  do  not  think  he 
ownSi  tbe  defendant  is  practically  in  danger 
of  being  twice  vexed  for  one  and  the  same 
cause,  or  of  being  compelled  to  assume  a 
double  liability,  which  surely  would  be  un- 
just, and  the  rule  of  law  which  produces 
such  a  result  should  be  very  clearly  estab- 
lished. Indeed,  if  the  law  Is  to  remain  as 
iu  this  case  declared,  it  will  be  dlfQcult  for 
common  carriers  to  conduct  their  business 
with  any  degree  of  safety.  If  the  defendant 
is  liable  for  any  negligence  to  the  bank, 
which  at  the  time  of  the  injury  to  the  bana- 
nas was  the  true  owner,  as  the  holder  of  the 
draft  and  bill  of  lading,  let  the  recovery  be 
confined  to  the  true  right  and  title,  and  not 
go  to  one  who  has  no  right  at  all! 


CO^NOR,   J., 
opintoiL 


concurs  in  the  dissenting 


(US  N.  C.  6SS) 

DAVIS  v.  TOWN  OF  FREMONT. 

(Bupreipe  Court  of  North  Carolina.    May  24, 

1904.) 

UUmCtPASs     COBPOSATIONS  —  ITBCESSABT     BZ* 

PEN8ES— LIOHTINO  PLANTS— SUBIHS- 

BION  TO  POPULAR  VOTE. 

1.  Providing  a  system  of  lighting  the  streets 
of  a  town  is  a  necessary  expense,  for  whidi  a 
debt  may  be  contracted  and  bonds  issued,  with- 
out submitting  the  proposition  to  a  vote  of  the 
people,  where  there  Is  no  limitation  in  the  char- 
ter of  the  town  on  its  power  to  contract  for 
necessary  expenses. 

Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; W.  R.  Allen,  Judge. 

Suit  for  injunction  by  J.  D.  Davis  against 
the  town  of  Fremont  From  a  judgment  re- 
fusing to  grant  the  injunction,  plaintiff  ap- 
peals.   Affirmed. 

M.  T.  Dickson,  for  appellant  F.  A*  Dan- 
iels, for  appellee. 

CONNOR,  J.  The  commissioners  of  the 
town  of  Fremont  in  Wayne  county,  on  May 
18,  1904,  adopted  a  resolution  reciting  that 
experience  had  demonstrated  the  necessity 
for  providing  a  system  of  lighting  the  streets 
of  the  town,  and  that  all  experiments  there- 
tofore made  to  do  so  had  proved  unsuccess- 
ful; that,  after  investigation,  the  board  had 
ascertained  that  an  electric  light  plant  can 
be  erected  of  sufficient  capacity  to  furnish 
light  for  the  town  and  its  inhabitants  at  a 
cost  of  $4,000.  They  proceed  to  declare  that 
the  establishment  of  an  electric  light  plant 
for  the  town  Is  a  public  necessity,  and  that 
it  is  necessary  to  contract  a  debt  of  $4,000 
for  such  purpose.  It  is  thereupon  resolved 
to  issue  bonds  in  said  amount  of  $4,000,  each 
carrying  interest  at  6  per  cent,  and  matur- 
ing January  1,  1919.  Provision  is  made  for 
a  sale  of  the  bonds  at  not  less  than  par,  and 
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that  the  proceeds  of  such  sale  shall  not  be 
used  for  any  other  purpose  than  the  purchase 
and  establishment  of  said  plant  Provision  is 
also  made  for  levying  a  tax  for  the  payment 
of  tbe  interest  on  the  bonds,  and  a  sinking 
fund  to  pay  the  principal  at' maturity.  It  ap- 
pears from  the  pleadings  that  the  town  of 
Fremont  was  duly  incorporated  with  all  the 
powers  conferred  upon  cities  and  towns  by  . 
chapter  82  of  the  Code.  The  town  had  a 
population  of  800,  and  the  assessed  value  of 
the  real  and  personal  property  is  $222,000. 
Its  present  rate  of  taxation  is  45  cents  on 
the  $100  worth  of  property  and  $1.35  on 
each  poll.  Its  chart^ed  limit  is  6€%  cents 
and. $2  on  each  poll.  The  plaintiff,  a  taxpay- 
er in  the  town,  seeks  to  enjoin  the  commis- 
sioners from  issuing  the  bonds  for  that  the 
proposition  has  not  been  submitted  to  a  vote 
of  the  people  of  the  town.  The  cause  was 
heard  by  his  honor  Judge  Allen  upon  a  mo- 
tion for  an  injunction,  who  found  the  facts 
above  set  forth,  and  the  additional  fact  that 
there  was  no  limitation  in  the  charter  of  the 
town  of  Fremont  upon  the  power,  to  contract 
for  necessary  expenses,  and  the  further  fact 
that  the  town  can  pay  the  interest  on  said 
debt  and  provide  a  sinking  fund  to  pay  the 
principal,  without  exceeding  the  limit  of  tax- 
ation in  Its  charter,  and,  being  of  opinion 
that  the  establishment  of  the  electric  light 
plant  is  a  necessary  expense,  refused  to  grant 
the  injunction.    Plaintiff  appealed. 

We  are  of  the  opinion  that  the  facts  set 
forth  in  the  order  of  his  honor  bring  the  case 
clearly  within  the  ruling  of  this  court  in  Faw- 
cett  V.  Mt  Airy,  134  N.  C.  — ,  45  S.  B.  1029. 
That  case  was  decided  after  careful  consid- 
eration, and  with  the  limitation  of  the  gen- 
eral principle  found  in  Wadsworth  v.  Con- 
cord, 133  N.  C.  587,  45  S.  B.  948,  and  Robin- 
son V.  Goldsboro  (at  this  term)  47  S.  B.  462, 
we  are  content  to  abide  by  the  law  as  there- 
in laid  down.  We  think  the  decision  sound 
in  reason,  and  consistent  with  the  conditions 
existing  In  this  state.  The  power  thus  recog- 
nized should  be  carefully  exercised.  The 
duty  rests  upon  the  people  in  the  town  to 
Intrust  it  only  to  men  of  good  judgment  and 
incorruptible  integrity,  who  recognize  their 
responsibility  to  the  people.  If  injury  comes 
to  the  people,  they  are  alone  responsible  for 
it.  We  see  nothing  in  the  record  to  cause 
us  to  doubt  the  power  being  wisely  exercised. 

The  judgment  below  is  affirmed. 

DOUGLAS,  J.,  dissents. 


(186  N.  C.  680) 
CREECH  V.  WILMINGTON  COTTON 
MILLS. 

(Supreme  Court  of  North  Carolina.    June  1, 
1904.) 

MABTBB'S   NEQIJQBNCB— nrjUBT  TO   SERVANT— 

JUBY    QUESTION— CONTRIBUTOBT 

NEGLIGENCE. 

1.  Where  a  servant  operating  looms  weat  to 
get  filling,  as  she  was  permitted,  but  not  re- 
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?!uired,  to  do,  and  in  bending  over  to  take  it 
rom  a  box  sitting  in  tlie  usual  place  in  front 
of  unboxed  cogwiieels,  her  clothing  was  drawn 
into  tlie  wheels,  and  she  was  injured,  the  non- 
suit of  an  action  therefor  was  properly  refused. 
2.  A  master  sued  for  Injuries  to  a  servant 
from  having  her  clothing  caught  by  unboxed 
cogwheels,  not  connected  with  her  machine,  and 
located  at  a  place  where  she  was  permitted,  but 
not  required,  to  go,  is  not  liable  if  the  servant 
failed  to  exercise  the  care  of  an  ordinarily  pro- 
dent  person. 

Appeal  from  Superior  Ck>art,  New  Hanover 
County;  Brown,  Judge. 

Action  by  M.  L.  Creech  against  the  Wil- 
mington Cotton  Mills.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Iredell  Meares,  for  appellant  J.  D.  Bell- 
amy and  Herbert  McClammy,  for  appellee. 

DOUGLAS,  J.  This  is  an  action  for  per- 
sonal injuries  sustained  by  the  plaintiff 
tturough  the  alleged  negligence  of  the  defend- 
ant in  failing  to  box  certain  cogwheels.  The 
plaintiff  was  operating  four  looms,  the  filling 
for  which  was  ordinarily  provided  by  a  boy, 
whose  dutgr  it  was  to  bring  it  to  the  looms. 
When  the  looms  got  out  of  filling,  and  the 
boy  failed  to  bring  it  around  in  time,  the 
girl  tending  the  loom  sometimes  went  after 
it  She  was  not  required  to  do  so  by  the 
rules,  but  it  was  frequently  done,  and  per- 
mitted to  be  done.  On  the  occasion  of  the 
accident  the  plaintiff  went  to  get  the  neces- 
sary filling  from  a  box  which  had  been  left 
in  its  usual  place  in  a  passageway  in  front 
of  certain  unboxed  cogwheels.  In  bending 
over  to  reach  down  into  the  box,  her  clothing 
was  caught  by  the  cogwheels  and  wound  up 
tightly,  so  that  she  was  drawn  down  upon 
the  wheels  and  injured.  This,  and  more,  the 
plaintiff's  evidence  tends  to  prove;  and  hence 
there  was  no  error  in  the  refusal  to  nonsuit 
In  fact,  as  the  case  is  now  presented  to  us, 
we  find  but  one  exception  that  can  be  sus- 
tained. The  defendant  asked  the  court  to 
charge  "that  if  the  jury  find  that  when  this 
plaintiff  went  to  get  the  filling  from  the  box 
she  failed  to  exercise  that  care  which  an  or- 
dinarily prudent  person  would  or  should 
have  exercised,  and  because  of  this  want  of 
care  was  injured,  then  the  plaintiff  contribut- 
ed by  her  own  negligence  to  her  own  in- 
Jury,  and  cannot  recover  in  this  action.'* 
This  prayer  was  refused  by  the  court  In 
this,  we  think,  there  was  error,  and  that  the 
defendant's  prayer,  as  stated  above,  should 
have  been  given.  We  are  not  disposed  to 
modify  in  the  slightest  degree  our  decisions 
holding  that  it  is  the  duty  of  the  master  to 
furnish  safe  machinery,  for  which  it  is  not 
necessary  to  cite  authorities.  There  was  no 
defect  in  the  looms  tended  by  the  plaintiff, 
.nor  was  she  injured  by  them.  The  cog- 
wheels were  not  in  her  charge,  nor  was  she 
compelled  to  work  with  them,  or  even  go 
near  them,  unless  she  saw  fit  If  she  pre- 
ferred to  go  after  the  filling,  instead  of  let- 
ting her  looms  remain  idle,  she  should  have 
exercised  the  care  of  an  ordinarily  prudent 


person.  A  failure  to  do  so  would,  under  such 
circumstances,  be  contributory  negligence. 
As  there  was  some  evidence  tending  to  show 
that  she  did  not  exercise  such  care,  the  is- 
sue should  have  been  left  to  the  jury. 
NewtrlaL 


(135  N.  c.  em) 
HENDERSON  COUNTY  COM'RS  t.  WIL- 

LIAMS,  Treasurer. 

(Supreme  Court  of  North  Carolina.    May  81, 

1904.) 

COUNTY    BONDS— PAYMENT    OF    INTBBE8T— SUIT 
TO  BNJOIN— SUFFICIENCY  OF  COMPLAINT. 

1.  A  complaint  by  a  board  of  county  com- 
missioners to  enjoin  the  treasurer  from  paying 
interest  on  county  bonds  sought  to  be  invalidat- 
ed, which  fails  to  allege  that  he  has  any  funds 
applicable  to  such  purpose,  or  that  he  threatens 
or  purposes  to  pa^  any  public  funds  on  the 
bonds  or  interest,  is  fatally  defective. 

Appeal  from  Superior  Court,  Henderson 
County;   Hoke,  Judge. 

Action  by  the  commissioners  of  Henderson 
county  against  J.  Williams,  as  treasurer.  On 
appeal  from  the  judgment    Action  dismissed. 

H.  G.  Ewart,  Anderson  &  Blythe,  TOms  & 
Rector,  and  H.  D.  Ray,  for  appellee. 

PER  CURIAM.  This  action  is  brought  by 
the  plaintiff  l>oard  of  commissioners  against 
the  defendant  treasurer  of  the  county;  the 
relief  asked  being  that  the  bonds  issued  by 
the  commissioners  of  said  county  be  declared 
invalid,  and  the  treasurer  be  enjoined  from 
paying  the  interest  on  said  bonds.  It  Is  to 
be  observed  that  there  is  no  allegation  that 
the  defendant  has  any  funds  in  his  hands  ap- 
plicable to  such  purpose,  or  that  he  threatens 
or  proposes  to  pay  any  public  funds  on  such 
bonds,  or  the  interest  thereon.  As  the  basis 
for  invoking  the  injunctive  power  of  the 
court,  the  complaint  is  fatally  defective.  Ac- 
tion dismissed. 


(las  N.  a  650) 
KEIiliT  T.  JOHNSON  et  aL 
(Supreme  Court  of  North  Carolina.    May  31, 
1904.) 

VKNDOB  AND  PUBCHASEB— LAND  INOLTTDKD  IN 
CONTEACT  —  MUTUAL  MISTAKE  —  ISSUES— AD- 
MISSIBILITT  OF  EVIDENCE— HARMLESS  BBBOB 
—EXCEPTION  TO   INSTBUCTIONS. 

1.  In  a  suit  by  a  vendee  for  specific  perform- 
ance, defended  on  the  ground  that  certain  land 
was  included  in  the  contract  by  mistake,  an  is- 
sue tendered  by  defendant  which  omits  to  direct 
inquiry  to  the  mutuality  of  the  mistake  is  prop- 
erly rejected. 

2.  In  an  action  by  a  vendee  for  specific  per- 
formance, evidence  of  the  defendant  vendor  as 
to  who  was  living  on  land  claimed  by  a  prior 
purchaser  from  him  under  an  oral  contract  at 
the  time  of  the  execution  of  j^IaintiflTs  contract 
is  admissible  on  the  issue  raised  by  defendant 
of  a  mutual  mistake  in  the  later  contract  in  in* 
eluding  such  land. 

3.  Error  in  excluding  questions  asked  a  wi^ 
ness  is  not  j^ound  for  reversal,  where  the  ex- 
cluded questions  are  afterwards  answered. 

4.  Even  though  an  exception  to  the  denial  of 
a  motion  for  a  new  trial  be  construed  as  an 
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exception  to  the  cham,  it  cannot  be  reviewed, 
since  it  is  a  ''broadside  exception.** 

Appeal  from  Superior  Court,  Otimberland 
-Coiinty;  Bryan,  Judge. 

Suit  by  J.  T.  Kelly  against  W.  J.  Johnson 
and  others.  Judgment  for  plaintiff,  and  de- 
tendants  appeal.    Affirmed. 

On  November  24,  1887,  the  defendants,  W. 
J.  Johnson,  W.  H.  Britton,  and  A.  M.  Prince, 
doing  business  under  the  name  and  style 
«f  the  Manchester  Lumber  Company,  execut- 
ed a  bond  for  title  to  the  plaintiff,  obligating 
themselves  to  convey  to  him,  upon  the  pay- 
ment of  the  purchase  price,  a  good  and  suffi- 
ident  deed  for  three  tracts  of  land,  described 
by  metes  and  bounds.  Plaintiff  paid  several 
of  the  notes  at  maturity,  and  tendered  the 
balance  due  on  the  purchase  price,  demand- 
ing the  execution  of  a  deed  in  accordance 
with  the  condition  of  the  bond.  W.  J.  John- 
son, who  had  acquired  the  rights  of  the 
other  obligors,  tendered  a  deed  tor  said  land, 
excepting  therefrom  100  acres  claimed  by  one 
Martin  Williams.  The  plaintiff  refused  to 
accept  the  deed  as  tendered,  and  instituted 
this  action  to  compel  specific  performance. 
The  defendants,  admitting  the  execution  of 
the  bond,  payment,  tender,  etc.,  averred,  by 
way  of  defense,  and  as  the  basis  for  equi- 
table relief,  that,  prior  to  the  execution  of 
the  bond  for  title,  the  defendants  had  entered 
into  a  contract  with  Martin  Williams  ,to 
convey  to  him  100  acres  of  the  land  describ- 
ed in  the  bond;  that  Williams  had  entered 
into  possession  of  the  land,  and  had  made 
payments  on  account  of  the  purchase  mon- 
ey, and  improvements  on  the  land ;  that  the 
Inclusion  in  the  condition  of  the  bond  of  said 
100  acres  was  "by  inadvertence  and  over- 
sight"; that  plaintiff  knew  of  Williams'  pos- 
session and  interest,  and  that  it  was  not 
intended  to  convey  or  include  the  said  land 
in  the  bond.  The  defendants  ask  that  the 
bond  be  so  reformed  that  the  said  100  acres 
be  excepted  therefrom.  Martin  Williams  was 
permitted  to  interplead  and  set  up  his  claim 
to  the  100  acres.  The  cause  coming  on  for 
trial,  the  plaintiff  demurred  ore  tenus  to  the 
interplea,  for  that  it  failed  to  state  any 
cause  of  action.  The  demurrer  was  sustain- 
ed, and  the  interpleader  excepted.  The  de- 
fendants tendered  certain  issues,  which  were 
rejected  by  the  court,  and  in  lieu  thereof  the 
court  submitted  the  following  issue:  "Was 
the  Insertion  of  the  one  hundred  acres  in  the 
bond  for  title  by  the  defendants  to  the  plain- 
tiff a  mutual  mistake?"  To  which  the  Jury 
responded,  "No."  From  a  judgment  upon 
the  verdict,  the  defendants  appealed. 

Robinson  &  Shaw,  for  appellants.  D.  T. 
Oates,  Seawell,  Mclver  &  King,  and  N.  A* 
Sinclair,  for  appellee. 

CONNOR,  J.    The  issue  submitted  by  his 

honor  presented  the  contention  to  the  jury. 

The  first  Issue  tendered  by  the  defendants 

was  defective,  In  that  It  omitted  to  direct  the 
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inquiries  to  the  alleged  mutuality  of  the  mis- 
take. The  second  issue  was  directed  to  mat- 
ter which  was  evidentiary.  The  exception 
cannot  be  sustained.  The  defendant  W.  J. 
Johnson  was. asked  on  direct  examination, 
"Who  was  living  on,  and  who  was  in  posses- 
sion of,  the  land  claimed  by  Martin  Wil- 
liams, at  the  time  of  the  execution  of  the 
bond  for  title?"  This  was,  upon  objection, 
excluded.  We  think  that  the  question  was 
competent  upon  the  issue  as  to  the  mutual 
mistake.  The  defendants  say  that  it  was  not 
the  intention  of  either  party  to  the  contract 
to  include  the  100  acres,  that  Martin  Wil- 
liams was  in  possession,  and  that  plaintiff 
had  knowledge  of  it  This  was  a  fact  which 
the  jury  could  consider  upon  the  issue.  The 
error,  however,  seems  to  have  been  cured  by 
the  answer  to  the  question,  "At  the  time  of 
the  execution  of  the  bond,  who  was  in  posses- 
sion of  the  one  hundred  acres  claimed  by 
Martin  Williams,  and  did  the  plaintiff  in  this 
action  take  the  bond  for  title  with  notice  that 
the  one  hundred  acres  was  in  possession  of 
another,  under  contract  of  purchase,  and  did 
the  plaintiff  at  that  time  know  that  the  de- 
fendant did  not  Intend  to  convey  the  one 
hundred  acres  of  land?"  The  witness  an- 
swered that  he  knew  it  was  sold  to  Martin 
Williams,  and  he  could  not  say  whether  he 
knew  that  he  did  not  intend  to  convey  It  or 
not  The  witness  was  asked  whether  the 
100  acres  was  surveyed,  and  the  lines  marked. 
The  question  was  excluded,  but  the  witness 
was  recalled,  and  testified,  '*The  lines  of 
Martin  Williams*  tract  were  distinctly  mark- 
ed." This  cures  the  error  in  excluding  the 
question  when  first  asked.  The  other  ques- 
tions excluded  were  fully  answered  at  other 
times  during  the  examination  of  the  witness- 
es. We  find  no  reversible  error  in  this  re- 
spect The  parties  were  permitted  to  put 
their  testimony  fairly  before  the  jury.  The 
plaintiff  denied  all  knowledge  of  the  dalm  of 
Williams,  and  the  jury  found  in  accordance 
with  his  contention. 

His  honon  instructed  the  Jury:  That  any 
contract  to  sell  or  convey  lands,  or  any  in- 
terest in  them,  unless  some  memorandum  or 
note  thereof  is  in  writing,  is  void.  That  they 
would  not  consider  the  contract  by  parol  to 
Williams.  It  was  void  so  far  as  Kelly  is  con- 
cerned. The  defendants  must  establish  mia- 
take  by  clear  and  convincing  proof— by  evi- 
dence outside  the  bond  and  inconsistent  with 
it  The  mistake  must  be  mutual  It  must 
be  a  mistake  both  upon  the  part  of  Kelly  and 
Johnson  and  Britton,  and  they  must  show  it, 
not  Kelly.  A  parol  contract  is  void.  They 
had  nothing  to  do  with  Williams.  The  de- 
fendants' brief  discusses  separately  six  ex- 
ceptions, three  of  which  are  addressed  to  the 
charge.  The  record  contains  no  exception  to 
the  charge,  the  entry  being:  "The  defend- 
ants move  for  a  new  trial.  Motion  denied, 
and  defendants  exc^t  Judgment*'  If  we 
should  construe  this  as  an  exception  to  the 
charge,  it  will  not  avail  the  defendants,  be- 
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ing  what  Is  termed  a  ''broadside  exception." 
It  l8  settled  that  snch  an  exception  will  not 
be  sustained.  The  record  contains  no  aB- 
signment  of  error. 

We  have  examined  the  entire  record,  and 
find  DO  leTersible  error  therein.    No  error. 


(135  N.  C.  W7) 

KELLY  T.  JOHNSON  et  al. 

(Supreme  Court  of  North  Carolina.    May  dl, 

1904.) 

OCCX7FTINO  OLAntANT— COMPBIiSATIOn  FOBIlf- 
PB0VEMSNT8. 

1.  One  who  occupies  land  under  a  parol  con- 
tract of  purchase,  and  who  has  made  yaluable 
improvementa  thereon,  is  entitled,  on  interplead- 
ing in  a  suit  by  a  subsequent  purchaser  for  spe- 
cific performance,  to  the  value  of  his  improve- 
ments, to  be  deducted  from  the  balance  of  the 
Surchase  money  due  from  plaintiff,  who,  un-. 
er  his  contract,  is  entitled  to  a  deed  with  full 
covenants  of  warranty. 

Appeal  from  Superior  Court,  Cumberland 
bounty;  Bryan,  Judge. 

Suit  by  J.  T.  Kelly  against  W.  J.  Johnson 
and  others,  in  which  Martin  Williams  inteiv 
pleads.  From  a  judgment  sustaining  a  de- 
murrer to  the  interplea,  the  interpleader  ap- 
peals.   Reversed. 

I.  A.  Murchlson,  for  appellant  Seawell, 
Mclver  ft  King,  D.  T.  Oates,  and  N.  A.  Sin- 
clair, for  appellees. 

CONNOR,  J.  Martin  Williams,  by  permis- 
sion of  the  court,  filed  his  interplea,  setting 
forth  that  during  the  month  of  September, 
1890,  he  entered  into  a  contract  with  the  de- 
fendants for  the  purchase  of  100  acres  of 
the  upper  end  of  the  land  described  in  the 
complaint,  for  which  he  agreed  to  pay  the 
sum  of  $200;  that  defendants  caused  the 
land  to  be  surveyed,  and  put  him  in  posses- 
sion thereof;  that  he  has  remained  in  pos- 
session ever  since,  and  that  plaintiff  well 
knew  that  he  was  in  the  actual  possession  of 
said  100  acres  when  he  made  his  contract 
with  defendants;  that  he  has  made  improve- 
ments, buildings,  etc.,  at  a  cost  of  $100;  that 
he  holds  receipts  for  money  paid  by  him  to 
defendants  on  said  land,  headed,  "Received 
of  Martin  Williams  on  land,"  amounting  to 
$98;  that  he  is  ready  and  anxious  to  pay  the 
balance  of  the  purchase  money  on  receipt  of 
a  deed,  etc.  The  plaintiff  demurred  ore  ten- 
us  to  the  interplea.  The  demurrer  was  Sus- 
tained* and  the  interpleader  excepted  and 
appealed. 

The  facts  set  forth  in  the  Interplea  and  ad- 
mitted by  the  demurrer  appeal  very  strongly 
to  a  court  of  conscience  for  relief.  We 
should  hesitate  long  and  consider  anxiously 
before  concluding  that  no  relief  in  such  case 
can  be  found  in  the  doctrines  of  equity. 
That  the  innocent,  and,  we  presume,  ignor- 
ant, man,  who,  relying  upon  the  promise  of 
his  vendor,  has  entered  upon  the  land  im- 
proved, and  partly  paid  for  it  must  go  forth 
bereft  of  his  money,  with  no  pay  for  his  im- 


provements, can  be  permitted  only  in  obedi- 
ence to  some  statute,  or  xmvarying  principle 
of  law,  beyond  the  power  of  the  chancellor. 

It  is  well  settled  that  the  defendants,  upon 
the  admitted  facts,  cannot  oust  him  from  the 
land  without  accounting  to  him  for  his  im- 
provements and  purchase  money  paid.  To 
permit  them  to  do  so  would.  In  the  language 
of  Judge  Gaston  in  Albea  v.  Griffin,  22  N.  a 
9,  be  "against  conscience."  "If  they  repudi- 
ate the  contract,  which  they  have  a  right  to 
do,  they  must  not  take  the  Improved  prop- 
erty from  the  plaintiff  without  compensa- 
tion for  the  additional  value  which  these  im- 
provements have  put  upon  the  property.** 
Daniel  v.  Grumpier,  75  N.  0. 184;  Hedg^eth 
V.  Rose,  95  N.  0.  41;  Pitt  v.  Moore,  99  N.  (J. 
91,  5  S.  B.  389,  6  Am.  St  Rep.  489;  Tucker 
T.  Markland,  101  N.  0.  422,  8  S.  E.  109,  in 
which  Merrimon,  J.,  said:  "It  seems  that, 
having  paid  the  money,  he  took  possession  of 
the  land  in  pursuance  of  his  supposed  right 
under  the  voidable  contract  of  purchase,  and 
with  the  sanction  of  the  vendor.  It  would 
be  Inequitable  and  against  conscience  to  al- 
low the  latter  to  turn  him  out  of  possession 
without  restoring  his  outlay  in  cash  and  for 
valuable  improvements  put  on  the  land  while 
so  in  possession."  Vann  v.  Newsom,  110  N. 
O.  122,  14  S.  E.  519.  It  would  seem  that  the 
receipts  set  out  in  the  interplea  are  too  in- 
definite to  be  used  as  a  contract  to  convey. 
Portescue  v.  Crawford,  105  N.  C.  29,  10  S.  B. 
910;  Harris  v.  Woodard,  130  N.  C.  580,  41 
S.  E.  790. 

The  question  is  presented  whether  the 
plaintiffs  or  the  defendants  are  liable  to  the 
interpleader.  Assuming  the  facts  to  be  as 
set  out  in  the  interplea  and  admitted  by  the 
demurrer,  the  plaintiff  had  notice  of  the  equi- 
ty of  the  interpleader  when  he  entered  into 
the  contract  of  purchase  and  paid  a  part  of 
the  purchase  money.  Having  such  notice, 
he  took  the  equitable  title  subject  to  the 
equity  of  the  interpleader,  and  when  he  ac- 
quires the  legal  title  by  the  deed  which  the 
defendant  is  directed  to  execute,  or  using  the 
judgment  as  a  conveyance  of  the  legal  title, 
his  right  to  oust  the  interpleader  will  be 
subject  to  the  equity  of  the  interpleader  for 
reimbursemeut  in  the  same-  way  as  the  de- 
fendants would  have  been.  As,  however,  it 
appears  by  the  pleadings  and  bond  for  title 
that  he  Is  entitled  to  have  a  deed  with  full 
covenants  of  warranty,  we  can  see  no  reason 
why  he  may  not  withhold  the  balance  due 
defendants  on  the  purchase  money  until  up- 
on an  accounting  it  is  ascertained  what 
amount  he  will  have  to  pay  the  interpleader 
to  secure  possession  of  the  land.  As  all  par- 
ties in  intere^jt  are  before  the  court,  a  judg- 
ment may  be  drawn  so  ttiat  their  rights  may 
be  protected.  This  will  be  done  by  direct- 
ing an  accounting  between  defendants  and 
the  interpleader,  and  the  payment  ftom  the 
balance  of  the  purchase  mon^y  of  the  amount 
due  him.  He  will  upon  such  payment  be- 
ing made,  surrender  possessiciD  of  the  land 
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to  the  plaintiff.  If  tlie  plaintiff  or  the  de- 
fendants shall  wish  and  shall  be  permitted 
to  file  an  answer  to  the  interplea,  raising  is- 
sues of  fact,  the  final  judgment  will  await 
the  trial  of  such  issues. 

The  Judgment  sustaining  the  demurr^  is 
reversed.  Let  a  Judgment  be  drawn  in  ac- 
cordance with  this  opinion.  The  plaintiff 
will  pay  the  costs  of  this  court    Reversed. 


(135  N.  C.  788) 

WALKER  T.  CAROLINA  CENT.  R.  00. 

(Supreme  Oourt  of  North  Carolina.    June  1, 
1900 

MABTBB  AlTD  SEBVAlTr— DEFEOTIYS  yAdOmXT 
— NKOLIOKNCB— FBOXnCATB  CAUSE  OF  INJT7BT 
—  JX7BY  QlTBSTIOirS  —  CONTBIBUTOBT  NEOLI- 
OENCB—INSTBUCnONS— DEFECT  IN  FOBM— A8- 
8X71IPTION  OF  BISK—BIOHT  OF  BAILWAT  COM- 
PART TO  PLEAD. 

1.  Bridenoe  in  an  action  by  an  employ^  oi  a 
railroad  company  for  injuries  from  a  defective 
■and  drier  examined,  and  XM  to  entitle  plaintiff 
to  CO  to  the  Jury  on  the  questions  oi  negligence 
and  proximate  cause. 

2.  While  an  instruction  to  the  Jury  in  a  per* 
sonal  injury  case  to  answer  the  issue  of  con- 
tributory negligence,  **No,"  is  bad  in  form,  yet 
it  is  not  ground  for  reversal  where  there  is  in 
fact  an  entire  absence  of  evidence  of  contribu- 


tory negligence. 

a  Under  Priv.  Laws  1H»7,  p.        

ing  railroad  companies  of  uie  defense  of  as> 


.  Under  Priv.  Laws  1887,  p.  83,  e.  50,  denrlv- 


snmption  of  risk,  a  railroad  company  cannot 
plead  sudt  defense  to  an  action  by  an  employ^ 
for  injuries  from  a  defective  sand  drier. 

Appeal  from  Superior  Court,  Mecklenburg 
County ;  Neal,  Judge. 

Action  by  William  Walker  against  Caro- 
lina Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Afilrm- 
ed. 

This  Is  an  action  on  account  of  personal 
injuries  received  by  the  plaintiff  through  the 
negligence  of  the  defendant  The  evidence 
tends  to  prove  that  the  plaintUTs  clothing 
caught  fire  from  a  defective  sand  drier  which 
he  was  operating  in  the  performance  of  bis 
ordinary  duties.  The  issues  and  anowers 
thereto  were  as  follows:  **Was  the  plaintiff 
Injured  by  the  negligence  of  the  defendant, 
as  alleged  in  the  complaint?  Answer.  Yes.** 
«*Did  the  defendant  by  bis  own  negligence 
contribute  to  his  own  injury?  Answer.** 
^What  damage  has  the  plaintiff  sustained? 
Answer.  |900." 

The  only  assignments  of  errors  are  as  fol- 
lows: The  defendant  requested  the  court  to 
charge  as  follows:  '*There  is  no  evidence  of 
negligence  of  the  defendant  corporation,  and 
the  Jury  will  answer  the  first  issue,  'No.'*' 
His  honor  refused  to  give  this  instruction, 
to  which  refusal  the  defendant  excepted. 
The  defendant  further  requested  the  court  to 
charge  as  follows:  '*There  is  no  evidence 
that  the  hurt  done  to  the  plaintiff  was  caused 
by  the  negligence  of  the  defendant,  and  the 
Jury  is  therefore  instructed  to  answer  the 
first  issue,  *No.' "  His  honor  refused  to  give 
this  instruetion,  and  to  tliis  refusal  the  de> 


fendant  excepted.  Upon  the  second  issue  his 
honor  charged  the  Jury  as  follows:  '*There 
is  a  second  issue:  'Did  the  plaintiff  by  his 
own  negligence  contribute  to  his  own  injury?' 
And  the  court  charges  you,  upon  the  testi- 
mony, to  answer  that  issue,  *No.*  *' 

The  plaintiff  testified  that  he  had  been 
working  for  the  defendant  in  the  same  ca- 
pacity for  8  years,  and  had  worked  with  the 
madilne  in  bad  shape  for  80  days;  that  he 
had  called  the  attention  of  the  master  ma- 
chinist—the "boss  man"— to  the  defects  in 
the  drier,  and  he  had  patched  it  up.  Being 
asked  to  describe  the  machine,  he  did  so 
as  follows:  "There  was  a  kind  of  bowl  or 
hopper,  with  legs  to  it;  kinder  like  a  stove. 
Hopper  was  in  the  shape  of  a  sugar-loaf  hat, 
and  stood  on  a  foundation.  Underneath  was 
holes  the  size  of  a  silver  dollar.  Sand  ran 
out  of  hopper  through  these  holes.  In  the 
foundation  was  a  door.  The  foundation  was 
brickwork.  There  was  a  furnace  underneath 
there,  and  above  the  foundation.  This  was  ' 
made  of  cast  iron.  Hopper  was  made  of 
wire,  and  was  funnel-shaped.  Don't  know 
what  kind  of  wire ;  good-sized  wire.  Tou  put 
the  fire  in  a  door  when  the  machine  was  In 
good  order.  Put  the  sand — wet  sand — in  there 
to  be  dried.  When  It  was  dry  the  sand  came 
out  from  the  edges  of  the  door  all  around 
where  the  holes  were.  Had  to  get  down  and 
shovel  it  out  where  I  could  sift  it  Took  it 
out  with  a  large  scoop.  Machine  had  a  pipe 
on  it  when  it  was  in  good  shape,  a  good 
while  ago.  Pipe  extended  out  through  the 
top  of  the  house.  The  sand  drier  was  in  a 
bouse;  pretty  good  house;  one  room  and 
had  a  partition — a  kind  of  sand  bin.  He  had 
took  and  patched  it.  The  top  rim  of  the  bowl 
had  fallen  down  on  the  bottom.  They  had 
took  some  of  this  old  sewer  pipe  and  patched 
it  where  It  had  fell  in,  and  daubed  It  up  with 
mud,  and  left  the  stack  off  of  it  There 
was  an  old  piece  of  stack  in  the  yard  that  I 
had  used,  but  I  couldn't  manage,  with  that 
•  •  •  When  I  caught  on  fire  I  was  shovel- 
ing sand  from  underneath,  where  the  sand 
run  out  The  hopper  had  squashed  down. 
I  couldn't  put  but  a  little  bit  of  sand  In  at 
the  time.  Couldn't  cover  up  the  holes,  be- 
cause it  was  shallow.  (Shows  Jury  where 
he  was  standing  to  take  sand  out)  I  suppose 
the  blaze  out  of  one  of  the  holes  caught  me 
on  flrob  I  don't  know  exactly.  I  was  on  fire, 
and  had  to  do  around." 

Burwell  &  Cansler  and  Day  ft  Bell,  for 
appellant  Clarkson  ft  Duls  and  T.  L.  Kirk- 
patrld^,  for  appellee. 

DOUGLAS,  J.  (after  stating  the  facts). 
While  we  are  not  mechanical  experts,  we 
think  that  the  fact  that  a  cast-iron  sand 
drier  had  the  smoke  pipe  knocked  off,  was 
"squashed  down,"  and  was  daubed  up  with 
mud,  was  some  evidence  of  a  defective  ma- 
chine, from  which  the  Jury  might  have  Infer- 
red the  negligence  of  the  defendant    That 
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the  plalntUTs  clothing  caught  on  fire,  when 
the  only  fire  ^anywhere  near  him  was  In  the 
sand  drier,  'would  tend  to  show  that  he 
caught  on  fire  from  the  sand  drier.  The  fur- 
ther fact  that  he  had  been  working  with 
sand  driers  for  three  years,  and  never  caught 
fire  until  this  machine  became  defective, 
would,  with  his  other  testimony,  also  tend 
to  prove  that  the  defect  was  the  cause  of 
his  being  burned.  Therefore  the  prayers  to 
Instruct  the  Jury  that  there  was  no  evi- 
dence tending  to  prove  the  negligence  of  the 
defendant,  or  that  such  negligence  was  the 
proximate  cause  of  the  Injury,  were  properly 
denied.  The  duty  of  the  defendant  to  furnish 
safe  machinery,  the  failure  of  which  consti- 
tutes continuing  negligence,  is  too  well  settled 
to  require  any  great  degree  of  argument  or 
authority.  Greenlee  v.  Railroad,  122  N.  C.  077, 
80  S.  B.  115;  Troxler  v.  Railroad,  122  N.  a 
903,  80  S.  B.  117;  Id.,  124  N.  0.  189,  82  8. 
B.  550,  44  L.  R.  A.  818,  70  Am.  St  Rep.  580; 
McLamb  v.  RaUroad,  122  N.  G.  862,  29  S. 
B.  894;  Goley  V.  Railroad,  129  N.  a  407,  40 
B.  B.  196,  57  L.  R.  A.  817. 

Upon  the  Issue  of  contributory  negligence 
the  court  charged  as  follows:  "The  court 
charges  you,  upon  the  testimony,  to  answer 
that  Issue,  'No.' "  We  cannot  approve  of  the 
form  of  such  an  Instruction,  and  yet,  as  It 
was  correct,  in  legal  effect,  under  the  testi- 
mony in  this  case,  we  cannot  set  aside  the 
verdict  What  his  honor  evidently  meant 
was  that  there  was  no  evidence  tending 
to  prove  contributory  negligence,  and  in  that 
we  think  he  was  correct  As  his  charge  was, 
in  legal  effect,  merely  the  direction  of  a  nega- 
tive verdict  upon  the  entire  absence  of  evi- 
dence, it  comes  within  the  rule  laid  down 
in  Wlttkowsky  v.  Wasson,  71  N.  C.  451,  and 
Sprulll  V.  Insurance  Ck>.,  120  N.  G.  141,  27  S. 
B.  39,  cited  with  approval  in  Lewis  v.  Steam- 
ship Go.,  182  N.  O,  at  page  912,  44  S.  B. 
666. 

It  has  been  suggested  that  the  question  of 
assumption  of  risk  arose  under  the  issue  of 
contributory  negligence,  and  should  have 
been  submitted  to  the  lury.  This  is  an- 
swered by  reference  to  the  act  of  February 
28,  1897  (Priv.  Laws  1897,  p.  83,  c.  56),  de- 
priving railroad  companies  of  such  a  defense. 
Thomas  v.  Railroad,  129  N.  G.  392,  40  S.  B. 
201;  Gogdell  v.  Railroad,  129  N.  G.  898,  40 
8.  B.  202. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   Affirmed. 

(68  S.  C.  4X0 

STATE  V.  ADAMS. 

(Supreme  Goart  of  Sooth  Garolina.    April  11, 
1904.) 

HOHIGIDB— EVIDENG1&— DECI^BATIOirS  AGAINST 
INTEBEST— CODKFENDANT— PBIOB  DZFTICULTT 
— MANSLAUOHTEB  —  DBFINITION  —  IN0TBUO- 
TI0N8. 

1.  In  a  criminal  trial  a  defendant's  declara- 
tions against  interest  are  not  admissible  against 
his  codefendant 


2.  Where  incompetent  evidence  has  been  ad- 
mitted without  objection,  the  proper  procednre 
to  correct  the  error  is  by  motion  to  strike  out 

3.  Self-serving  declarations,  denoting  an  in- 
tention merely,  are  admissible  only  if  regarded 
as  an  act  of  the  party  supporting  his  testimony. 

4.  In  a  prosecution  for  murder,  in  which  evi- 
dence that  defendant  and  deceased  had  had  a 
previous  difficulty  had  been  admitted  and  the 
main  facts  brought  out,  evidence  as  to  the  de- 
tails was  properly  excluded. 

5.  In  a  prosecution  for  homicide,  a  charge 
that  manslaughter  is  the  killing  of  another  with- 
out malice  aforethought,  expressed  or  implied, 
was  not  error,  where  other  mstructions  gave  a 
full  discussion  of  malice  as  an  element  of  mur- 
der, and  spedflcally  stated  that  murder  differ- 
ed from  manslaughter  in  that  in  murder  the  ele- 
ment of  malice  must  exist,  while  in  manslau^- 
ter  that  element  is  wanting. 

6.  Where,  in  a  prosecution  for  murder,  a  cer- 
tain fact  is  introduced  by  defendant,  the  appli- 
cation of  the  law  to  such  fact  cannot  be  com- 
plained of  as  a  charge  on  the  facts. 

7.  In  a  prosecution  for  homicide,  failure  to 
instruct  on  manslaughter  is  not  error  where 
there  is  no  evidence  to  support  such  instruction. 

8.  In  a  prosecution  for  homicide,  failure  to 
charge  that  the  Jury  could  find  the  defendant 
guilty  of  murder  with  a  recommendation  for 
mercy,  and  as  to  the  effect  of  such  verdict,  is 
not  error  where  no  request  for  such  an  instmo- 
tion  is  made. 

Gary,  A.  J.,  dissenting. 

Appeal  from  General  Sessions  Glrcoit  Gonrt 
of  Golleton  Gounty;  Gary,  Judge. 

R.  A.  Adams  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Howell  ft  Gruber  and  J.  M.  Walker,  for  ap- 
pellant Solicitor  Davis,  Griffin  ft  Padgett, 
and  Peurifoy  Bros.,  for  the  State. 

WGODS,  X  The  defendants  were  Jointly 
indicted  for  the  murder  of  Henry  Jaques. 
They  were  tried  at  the  March,  1903,  term  of 
the  court  of  general  sessions  for  Golleton 
county.  W.  B.  Adams  and  Henry  HoflT  were 
acquitted.  R.  A.  Adams  was  convicted  of 
murder,  and  sentenced  to  death.  His  motion 
for  a  new  trial  was  overruled,  and  he  ap- 
peals to  this  court,  alleging  error  in  the  ad- 
mission of  testimony  and  in  the  ctiarge  of 
the  presiding  Judge. 

The  appellant  was,  of  course,  entitled  to  the 
benefit  of  any  defense  for  which  the  evidence 
afforded  a  foundation,  but  the  discussion  of 
the  exceptions  will  be  better  understood  when 
prefaced  by  a  statement  of  the  main  issue. 
R.  A.  Adams  and  Henry  Jaques  met  on  or 
very  near  the  public  road  on  February  11, 
1908.  Adams  shot  and  killed  Jaques.  Gn 
January  4,  1903 — a  little  more  than  a  month 
before  the  fatal  meeting— deques  had  shot 
Adams  in  the  letter's  own  back  yard  for  some 
alleged  Improper  language  to  Jaques'  family. 
The  main  issue  on  the  trial  was  whether 
Adams  killed  in  self-defense  or  in  revenge. 

The  appellant  first  submits  the  presiding 
Judge  erred  in  allowing  the  witness  John 
G.  Jaques  to  narrate  a  conversation  with 
Henry  Hoff,  in  which,  as  he  testified,  Hoff 
told  him  R.  A.  Adams  had  said  to  him,  "We 
have  killed  Henry  Jaques,"  and  upon  being 
asked  why  he  had  done  so^  answered:    **I 
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juBt  couldn't  help  it  It  took  a  man  with 
a  big  heart  to  do  it"  The  circuit  Judge  did 
all  he  could  to  prevent  this  statement  from 
affecting  R.  A.  Adams  by  ruling  that  it  could 
be  taken  as  evidence  against  Hoff  alone.  As 
has  been  often  held,  there  was  no  error  in  ad- 
mitting the  evidence  with  this  qualification. 

Error  is  assigned  in  the  second  exception 
in  allowing  John  O.  Jaques  to  testify  that 
Heft's  wife  had  told  him  her  husband  knew 
all  about  the  killing.  No  objection  was  made 
until  the  witness  had  made  ttiis  statement, 
and  no  motion  was  made  to  strike  it  out 
Immediately  after  this  statement  the  wit- 
nes  said:  **I  went  through  the  yard,  and 
said,  *Has  Henry  come  home  yet?*  She  said, 
•No.'  I  said,  'I  suppose  you  beard  that  Al- 
lie  Adams  has  killed  Henry  Jaques?'  She 
said,  *No,  but  Henry  told  me  he  was  going 
to  do  it  this  week.'"  Whereupon  the  pre- 
siding Judge  of  his  own  motion  stopped  him, 
saying,  "No;  Just  explain  why  you  put  her 
out"  No  motion  was  made  to  strike  out  this 
last  statement  of  the  witness.  An  effort 
bad  been  made  to  discredit  this  witness  by 
having  him  admit  that  he  had  turned  Hoff's 
family  off  witness'  land  into  the  road  while 
Hoff  was  in  Jail.  The  court  properly  held 
that  witness  could  explain  his  reason  for  do- 
ing so,  but  when  the  explanation  involved 
hearsay  evidence  against  the  defendants  the 
witness  was  stopped.  To  avail  himself  in  hi? 
appeal  of  any  prejudice  growing  out  of  this 
statement,  the  appellant  should  have  moved 
to  strike  it  out 

In  the  third  exception  it  is  submitted  that 
W.  B.  Adam?  should  have  been  permitted  to 
testify  that  his  codefendant  R.  A.  Adams 
repeatedly  urged  him  to  leave  Ackerman's 
house,  where  they  had  stopped  Just  before 
the  homicide,  and  return  home.  The  rule 
is  that  a  defendant  cannot  introduce  in  his 
defense  his  own  statements  made  to  others. 
Even  if  this  urging  by  appellant  R.  A.  Ad- 
ams could  be  regarded  as  an  act  of  his  tend- 
ing to  support  his  testimony  that  he  had  no 
intention  of  waiting  for  Jaques  to  come,  and 
not  as  a  mere  statement  in  his  own  favor, 
the  appellant  was  not  prejudiced  by  its  ex- 
clusion, for  the  reason  that  he  himself  does 
not  testify  that  he  did  anything  more  than 
express  liis  own  intention  of  leaving  on  ac- 
count of  the  rain,  and  only  urged  his  brother 
to  go  with  him  after  he  had  actually  started 
off.  There  is  nothing  in  his  testimony  to  in- 
dicate that  he  was  deterred  from  leaving  by 
any  indisposition  of  his  brother  to  accom- 
pany him,  or  that  he  did  not  leave  as  soon  as 
the  inclination  cama 

In  the  fourth  exception  it  is  alleged  that 
the  wife  of  tlie  deceased  should  not  have 
been  allowed  to  testify  in  reply  that  R.  A. 
Adams  cursed  her  on  January  4th,  before  he 
was  shot  on  that  day  by  her  husband.  The 
court  had  allowed  Youmans  and  Dandridge, 
two  of  defendants'  witnesses,  who  were  near 
by,  to  testify  to  every  detail  of  this  difaculty, 
which  occurred  some  time  before  the  homi- 


cide, giving  the  language  of  both  parties  as 
far  as  they  heard  it    As  the  defendants' 
counsel  was  about  to  have  another  witness 
to  give  his  version,  the  following  colloquy 
took  place:    **The  Court:    You  can  prove  the 
fact  that  these  parties  had  a  previous  diffi- 
culty, but  can't  go  into  all  the  details  of  that 
difficulty.    That  is  an  issue  the  state  is  not 
called  ifpon  to  meet    It  consumes  too  much 
time.    Mr.  Gruber:   Where  the  deceased  com- 
mitted acts  even  against  a  third  person  in  the 
presence  of  the  prisoner,  it  is  competent  to 
show  it    We  desire  to  show  these  acts  were 
committed  against  the  person  of  the  prisoner 
by   the   deceased.    The   Ck>urt:     Prove   the 
facts,  but  the  minute  details  is  a  consumption 
of  time."    This  view  of  the  court  was  mani- 
festly correct    The  evidence  as  to  the  pre- 
vious difficulty  was  competent  only  to  show 
the  animus  of  the  parties,  and  thus  aid  the 
Jury  in  reaching  a  conclusion  as  to  who  was 
probably  the  aggressor,  and  what  demeanor 
each  party  had  reason  to  expect  trom  the 
other  when  they  met  and  the  fatal  difficulty 
occurred.    The  general  details  of  the  pre- 
vious trouble  were  properly  excluded.    The 
specific  question  as  to  whether  R.  A.  Adams 
on  that  occasion  cursed  Mrs.  Jaques  was 
never  excluded.    The  appellant  was  asked 
tills  question  on  his  direct  examination,  and 
testified  that  he  did  not  curse  her.    This  tend- 
,  ed  to  show  that,  in  the  first  difficulty,  Jaques 
had  shot  on  slight,  not  great  provocation,  and 
I  so  may  have  had  some  bearing  on  his  animus 
i  toward  appellant  at  the  time  of  the  homicide. 
I  It  was  competent  for  the  state  to  introduce 
1  the  testimony  of  Mrs.  Jaques  to  contradict 
!  this  statement.    It  was  not  an  abuse  of  dis- 
,  cretiou  for  the  circuit  judge  to  refuse  to  allow 
j  the  defense  to  introduce  other  witnesses  on 
I  this  collateral  inquiry. 

The  fourth,  fifth,  sixth,  and  seventh  ex- 
ceptions raise  practically  the  same  questions. 
For  the  reasons  above  stated,  they  must  be 
overruled. 

In  his  eighth  exception,  the  appellant  in- 
sists the  presiding  Judge  was  in  error  in 
charging  that  manslaughter  *'is  the  killing  of 
another  without  malice  aforethought  ex- 
pressed or  implied."  It  is  true  that  killing  a 
human  being  without  malice,  to  constitute 
manslaughter,  must  be  unlawful;  but  these 
words  of  the  circuit  Judge,  when  taken  in 
their  connection,  could  not  have  misled  the 
Jury.  In  the  course  of  the  charge  there  had 
been  a  full  discussion  of  malice  as  an  ele- 
ment necessary  to  the  crime  of  murder. 
Then,  to  distinguish  manslaughter  from  mur- 
der—not trom  self-defense,  or  misadventure, 
or  other  excusable  killings  the  presiding 
Judge  said:  "Murder  differs  from  manslaugh- 
ter in  this:  that  in  murder  the  element  of 
malice  must  exist  while  in  manslaughter  the 
element  of  malice  is  wanting.  That  is  the 
distinction— murder  is  the  killing  of  another 
with  malice,  manslaughter  the  killing  of  an- 
other without  malice  aforethought  expressed 
or  implied."   This  clearly  meant  that  if  tli^ 
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lury  found  that  a  homicide  had  been  com- 
mitted having  all  the  elements  of  murder 
except  malice,  the  crime  would  be  reduced  to 
manslaughter.  Subsequently,  in  the  course 
of  the  charge,  self-defense,  which  was  appel- 
lant's plea,  was  fully  covered.  The  appeal 
cannot  be  sustained  on  this  ground. 

Error  is  charged  in  the  ninth  exception  be- 
cause the  circuit  Judge  referred  to  €he  shoot- 
ing of  appellant  by  the  deceased,  which  oc- 
curred on  January  4th,  as  a  fact  in  the  case. 
Not  only  was  this  shooting  admitted  by  both 
sides,  but  it  was  brought  into  the  case  by  the 
defendants,  who  introduced  testimony,  as  we 
have  seen,  intended  to  show  that  there  was 
little  provocation  for  it,  and  that  It  was  due 
to  the  vindlctiveness  of  Henry  Jaques.  It 
was  therefore  not  for  the  appellant  to  com- 
plain that  the  Judge  charged  the  jury  the  fact 
had  been  established.  State  v.  Nickels,  65 
S.  C.  176,  43  S.  B.  521.  If  the  appellant  can- 
not complain  of  the  statement  of  a  fact 
which  he  himself  proved,  he  cannot  complain 
of  a  statement  of  the  law  applicable  to  that 
fact  It  wUl  be  observed  that  the  charge 
does  not  instruct  the  jury  what  Inference  is 
to  be  drawn  from  the  shooting  of  January 
4th;  but  In  stating  the  reason  for  admitting 
the  evidence  as  to  that  occurrence,  after  hav- 
ing referred  to  it  as  a  fact,  the  judge  imme- 
diately returned  to  a  general  statement  of 
the  law,  using  these  wcnrds:  "The  law  recog- 
nizes the  fact  that,  where  he  has  recently 
had  a  personal  encounter  with  another,  and 
they  meet,  that  fact  being  known,  that  the 
party  having  had  this  personal  encounter,  or 
having  been  threatened,  can  construe  more 
harshly  and  act  more  quickly  upon  appre- 
hension than  with  one  with  whom  he'  had 
not  had  an  encounter  or  been  threatened. 
Therefore  previous  threats  and  quarrels  are 
permitted,  not  as  a  defense  for  killing  a  man, 
not  as  a  defense  to  a  homicide,  bnt  to  show 
the  attitude  of  the  parties."  No  enlightened 
tribunal  could  receive  such  testimony  on  any 
other  ground  than  that  stated  In  this  quota- 
tion; and  we  think  it  was  not  only  proper, 
but  the  imperative  duty  of  the  circuit  judge, 
to  charge  it  should  have  no  other  effect.  The 
case  is  essentially  different  from  China  v. 
Sumter,  51  S.  0.  465,  29  S.  E.  206.  There  the 
charge  was:  *'If  the  city  place  obstructions 
there,  not  giving  any  notice,  and  he  sus- 
tained damages,  it  would  be  an  act  of  negli- 
gence and  mismanagement,  and  the  city 
would  be  responsible."  This  was  held  erro- 
neous, for  the  reason,  as  said  in  Bridger  v. 
R.  R.  Co.,  25  S.  O.  80,  'rThe  law,  however, 
does  not  state  what  facts  proved  will  show 
the  absence  of  ordinary  care."  The  distinc- 
tion is  that  the  law  does  state  that  homicide 
committed  in  revenge  for  a  previous  injury 
is  murder.  The  portion  of  the  charge  now 
under  review  was  nothing  more  than  a  state- 
ment of  this  proposition. 

The  ninth,  tenth,  and  eleventh  exceptions 
stand  on  the  same  ground*  and  cannot  be  sua- 
taiued. 


In  the  twelfth,  thirteenth  and  fourteenth 
exceptions  appellant  complains  that  the  pre- 
siding judge  did  not  specifically  instruct  the 
jury  that  they  could  find  a  verdict  of  man- 
slaughter or  of  murder,  with  a  recommenda- 
tion to  mercy,  and  inform  them  of  the  effect 
of  such  recoounendatlon.  As  we  have  seen, 
the  presiding  judge  did  in  a  general  way  dis- 
tinguish murder  and  manslaughter  in  his 
charge.  But,  aside  from  tl^,  a  careful  ex- 
amination of  the  testimony  fails  to  suggest 
any  theory  upon  which  a  verdict  of  man- 
slaughter could  rest  The  issue  was  clearly 
murder  or  self-defense,  and  ia  new  trial 
should  not  be  granted  tor  fallui-e  to  charge 
upon  a  phase  of  the  law  to  which  the  testi- 
mony could  not,  in  any  reasonable  view,  be 
made  to  apply.  State  v.  Dodson,  16  S.  C. 
464.  Failure  to  charge  the  jury  that  they 
could  convict  of  murder  and  reoonunend  to 
mercy,  and  that  such  recommendation  wonld 
result  in  a  sentence  of  life  imprisonment  in- 
stead of  a  sentence  of  death,  has  been  held 
by  this  court  not  to  be  reversible  error,  when 
there  was  no  request  for  such  a  charge. 
State  V.  Owens,  44  S.  C.  824,  22  S.  R  244. 
The  rule  is  thus  stated  in  State  v.  Meyers,  40 
8.  C.  556,  18  S.  E.  892:  **A8  will  be  observed, 
in  the  first  ground  of  appeal  the  appellant 
alleges  that  the  circuit  judge  erred  in  failing 
to  make  a  charge  that  appellant  now  ttiinks 
would  have  inured  to  his  benefit  By  no- 
merous  decisions  of  this  court  it  has  been 
held  to  be  the  law  in  ttiis  state  that  no  such 
allegation  of  error  will  be  considered  in  this 
court  unless  a  request  for  such  charge  has 
been  made  to  the  circuit  Judgge  on  the  trial 
before  him."  See  11  Ency.  P.  ft  P.  217,  and 
the  numerous  authorities  there  dted.  The 
author  says:  ^'The  failure  of  a  judge  to 
charge  upon  any  material  point  usually  re- 
sults from  inadvertence,  and  the  law  casts 
upon  the  parties  the  duty  of  calling  the 
judge's  attention  to  the  matter.  If  he  then 
refuses  to  give  a  proper  requested  instruc- 
tion, such  refusal  is  a  ground  of  error;  but 
a  party  cannot  in  a  court  of  error,  avail 
himself  of  an  omission  which  he  made  no 
effort  to  have  supplied  at  the  time.  The 
court  cannot  be  presumed  to  do  more  in  or- 
dinary cases  than  express  its  opinion  upon 
the  questions  which  the  parties  themselves 
have  raised  on  the  trial.  It  is  not  bound  to 
submit  to  the  jury  any  particular  proposition 
of  law  unless  its  attention  is  called  to  it 
If  counsel  desire  to  bring  any  view  of  the 
law  of  the  case  before  the  jury,  they  must 
make  such  view  the  aubject  of  a  request  to 
charge,  and,  failing  in  this,  they  cannot  as- 
sign error."  Any  other  doctrine  would,  we 
think,  produce  overwhelming  embarrassment 
and  delay  In  the  practical  administration  of 
justice.  Under  the  Constitution  of  1895  the 
rule  has  been  applied  in  State  v.  Smith,  5T 
S.  a  489,  85  S.  E.  727;  State  v.  Chiles,  58 
8.  C.  47,  36  S.  B.  490;  Toimffblood  v.  R.  R. 
Co.,  60  S.  C.  9.  3S  S.  K.  282,  8.-)  Am.  Sf.  R'.^p. 
824 ;   Suddntli  v.  Si.hum-mI.  ^1  S.  C.  276.  30  S.  E. 
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534,  85  Am.  St  Rep.  883;  and  other  cases. 
The  doctrine  is  hased  on  acquiescence  and 
waiver.  It  is  true  the  Constitution  of  1805 
requires  the  Judges  in  charging  Juries  ''to 
declare  the  law."  But  the  right  to  have  all 
the  law  declared  may  be  waived  like  any 
other  right,  and  an  omission  acquiesced- in. 
The  failure  to  request  instructions  on  any 
particular  point  is  regarded  waiver  of  the 
right  to  such  Instruction  and  acquiescence 
in  the  omission.  If  the  api>el]ant,  who  was 
represented  by  most  able  and  vigilant  coun« 
sel,  thought  himself  prejudiced  by  the  inad- 
vertent omission  of  the  circuit  Judge  to  speak 
of  the  right  of  the  Jury  to  recommend  to 
mercy  and  the  effect  of  such  recommendation, 
he  should  have  requested  the  statement  made. 
The  Judgment  of  tliis  court  is  that  the 
Judgment  of  the  circuit  court  be  aflirmed, 
and  that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  a  new  day  assigned 
for  the  execution  of  the  sentence  heretofore 
imposed. 

GARY,  A.  J.  (dissenting).  It  appears  from 
the  record  that  his  honor  the  presiding  Judge 
inadvertently  failed  to  charge  the  Jury  that 
they  might  render  a  verdict  recommending 
the  defendants  to  the  mercy  of  the  courts 
and  one  of  the  exceptions  assigns  this  as 
error.  In  1884,  section  109  of  the  Criminal 
Statutes  was  amended  by  adding  a  proviso 
so  that  it  should  read  as  follows:  "Who- 
ever is  guilty  of  murder  shall  suffer  the  pun- 
ishment of  death:  provided,  however,  that  in 
each  case  where  the  prisoner  is  found  guilty 
of  murder,  the  Jury  may  find  a  special  ver- 
dict, recommending  him  or  her  to  the  mercy 
of  the  court,  whereupon  the  punishment  shall 
be  reduced  to  imprisonment  in  the  peniten- 
tiary with  liard  labor  dmrlng  the  whole  life- 
time of  the  prisoner."  The  provisions  of 
the  Constitution  of  1805  are  quite  different 
from  those  In  the  Constitution  of  1868  as  to 
charging  the  Jury  by  the  presiding  Judge. 
Section  26,  art  4,  Const  1868,  was  as  fol- 
lows: "Judges  shall  not  charge  Juries  In 
respect  to  matters  of  fact,  but  may  state  tlie 
testimony  and  declare  the  law."  Section  26, 
art  6,  Const  1895,  is  as  follows:  "Judges 
shall  not  charge  Juries  in  respect  to  mat- 
ter of  fact,  but  shall  declare  the  law."  Sec- 
tion 29,  art  1,  Const  1895,  is  as  follows: 
'The  provisions  of  the  Constitution  shall  be 
taken,  deemed  and  construed  to  be  manda- 
tory and  prohibitory,  and  not  merely  direc- 
tory, except  where  expressly  made  directory 
or  promissory  by  its  own  terms."  These 
mandatory  provisions  of  the  present  Consti- 
tution made  it  incumbent  upon  the  presiding 
Judge  to  charge,  substantially,  the  law  ap- 
plicable to  the  case.  -The  act  of  1894  made 
a  substantial  change  in  the  punishment  tor 
murder,  and  It  was  of  vital  Importance  to 
the  appellant  that  the  Jury  should  have  been 
chargiBil  as  to  its  provisions.  The  case  of 
State  V.  Owens,  44  S.  C.  324,  22  S.  E.  244, 
IS  quite  different  from  this  case,  for  in  State 


T.  Owens,  at  the  conclusion  of  the  charge,  th^^ 
prisoner's  counsel  assured  the  presiding  Judge 
that  this  charge  was  satisfactory,  except  that 
they  desired  him  to  explain  more  fully  what 
is  meant  by  a  reasonable  doubt  This  was  a 
waiver  of  the  right  to  Insist  upon  the  ob- 
jection now  made.  State  v.  Faile,  43  8.  C. 
62,  20  S.  B.  79a 
These,  in  brief,  are  the  reasons  for  my  dls- 


(68  S.  C.  S79» 
J.  A.  BLLIS  &  CO.  V.  CARROLL. 
(Supreme  Court  of  South  Carolina.    March  81» 
1904.) 

STATUTS  OF  RIAUDS— PROMISS  TO  PAT  DKBT  OF 
ANOTHEB— OBIQINAIi   PROMISE. 

1.  Where  a  person  has  a  complete  and  enforce- 
able lien  on  the  property  of  his  debtor,  the  prom- 
ise of  a  third  person  to  pay  the  debt  upon  for- 
bearance to  enforce  the  lien  immediately  is  not 
within  the  statute  of  frauds,  where  the  release 
Is  a  damage  to  the  creditor  or  a  benefit  to  the 
person  for  whom  the  promise  is  made. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County. 

Action  by  J.  A.  Ellis  &  Co.  against  W.  H. 
CarrolL  From  a  judgment  for  plaintllf s,  de- 
fendant appeals.    Affirmed. 

Butler  ft  Osborne,  for  appellant  M.  W. 
Hardin,  for  respondents. 

JONBS,  J.  J.  B.  Carroll,  son  of  defend- 
ant, was  Indebted  to  the  plaintiffs  in  the 
sum  of  $65.41,  which  was  not  denied.  On 
the  26th  day  of  July,  1902,  at  Grover,  N.  C, 
the  plaintiffs  caused  two  mules  and  a  wagon 
to  be  seized  under  a  valid  attachment  as 
the  property  of  J.  B.  Carroll.  The  defend- 
ant, who  was  at  Grover,  N.  C,  at  the  time, 
went  to  plaintiffs  and  told  them  that,  if  they 
would  release  the  properly  of  J.  B.  Carroll, 
he  would  pay  the  debt  Pursuant  to  that 
agreement,  and  on  account  of  the  promise 
made  by  the  defendant,  the  property  was 
released  from  attachment  Two  or  three  days 
afterwards  the  defendant  took  the  property 
back  to  plaintiffs,  and  asked  them  to  re- 
lease him  from  the  promise,  which  they  re- 
fused to  do.  The  defendant  claimed  that 
he  had  been  Informed  that  the  property  be- 
longed to  the  wife  of  J.  B.  CarrolL  De- 
fendant and  Ills  son,  J.  B.  Carroll,  reside  in 
Cherokee  county,  S.  C,  about  one-quarter  of 
a  mile  from  each  other,  and  J.  B.  Carroll 
was  at  the  time,  and  had  been  for  a  num- 
ber of  years,  working  the  lands  of  his  fa- 
ther. This  action  was  brought  before  Mag- 
istrate A.  M.  Bridges,  In  Cherokee  county, 
to  recover  of  defendant  upon  his  promise. 
Defendant  pleaded  the  statute  of  frauds. 
The  magistrate  gave  Judgment  againi^  the 
defendant  With  respect  to  the  ownership 
of  the  attached  property  the  magistrate  held 
that  the  testimony  was  conflicting,  but  that 
the  attachment  created  such  a  lien  upon  the 
property  of  J.  B.  Carroll  that  iU  release, 
on  the  express  promise  of  the  defendant  ts 
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pay  tlw  debt,  lessened  the  chances  of  plain* 
tiffs'  collecting  their  debt,  If  it  did  not  de- 
feat the  same. 

On  appeal  to  the  drcoit  court  one  of  the 
exertions  taken  was  that  the  magistrate 
erred  in  not  holding  that  the  property  at- 
tached did  not  belong  to  J.  B.  Oarroll,  but 
to  his  wife,  and  that  the  alleged  agreement 
of  defendant  to  pay  J.  B.  Carroirs  debt  was' 
nudum  pactum,  and  the  other  was  that  he 
erred  in  not  holding  that  the  agreement  was 
within  the  statute  of  frauds.  The  circuit 
court  overruled  both  exceptions.  Therefore 
the  circuit  court  has  found  as  matter  of 
fact  that  plaintiffs  had  a  valid  and  enforceable 
lien  on  the  property  of  J.  B.  Carroll  by  rea- 
son of  the  attachment,  which  was  released 
upon  defendant's  promise  to  pay.  ''Where 
one  has  a  complete  and  enforceable  lien  on 
the  property  of  his  debtor,  a  promise  of  a 
third  person  to  pay  the  debt  on  condition 
that  the  property  under  the  lien  is  given 
up,  is  not  within  the  statute  of  frauds." 
Dunlap  y.  Thome,  1  Rich.  Law,  218;  Adkin- 
son  V.  Bar  field,  1  McCord,  575;  Bamstine's 
Ez'rs  y.  Sggart,  8  Mc€k>rd,  163,  15  Am.  Dec 
625. 

The  case  of  Boyce  v.  Owens,  2  Mc€k>rd, 
208,  18  Am.  Dec  711,  does  not  conflict  with 
the  foregoing  cases,  because  no  lien  was 
given  up  in  that  case,  the  constable  having 
no  authority  to  attach  lands.  Nor  is  there 
any  conflict  in  principle  with  cases  on  the 
line  of  Robertson  v.  Hunter,  29  S.  Q  9,  6 
S.  B.  850,  which  declare  that  the  test  in  all 
such  cases  is  whether  there  is  a  new  con- 
sideration moving  to  the  promisor  so  as  to 
make  it  an  original,  and  not  a  coUateralt 
promise.  While  It  may  well  be  supposed 
that  the  release  of  the  son's  mules  and 
wagon  used  in  farming  upon  defendant's 
land  was  a  benefit  to  the  defendant,  yet  the 
cases  dted  show  that  it  is  not  controlling 
that  the  consideration  should  be  a  benefit 
to  the  promisor.  "If  It  be  a  damage  to  the 
other  party,  or  a  benefit  to  the  party  prom- 
ised for,  it  will  be  sufficient,  provided  these 
proceed  from  the  forbearance  to  enforce  im- 
mediately some  subsisting  lien." 

The  Judgment  of  the  circuit  court  1b  af- 
firmed. 


(68  8.  C.  878) 

SBORBST  T.  HARTFORD  FIRB)  INS.  00. 

(Supreme  Ooort  of  South  Carolina.    March  81, 
1904.) 

nVM  IRBUBANCB— VOBrsrrTJBB  FOB  BBEAGH  OV 
CONDITION— IIiGnMBBA.NOES. 

1.  A  provision  in  a  fire  insurance  policy  on 
a  stock  of  goods,  that  the  policy  shall  be  void  If 
the  subject  of  Insurance  be  or  becomes  Incum- 
bered by  a  chattel  mortgage,  la  violated  where 
the  insured  executes  a  chattel  mortgage  on  the 
.Is,  though  it  la  afterwards  set  aside  as  a 
Biod  upon  the  other  creditors  of  Insured  under 
the  assignment  statute. 

Appeal  from  Common  Pleas  Circuit  Court 
5f  Lancaster  Coimty;  Dantzler,  Judge. 


Action  by  Eugene  C.  Secrest,  as  receiver 
of  J.  A.  Hilton  ft  Co.,  against  the  Hartford 
Fire  Insurance  Company.  From  a  judgment 
for  defendant,  phiintifl  appeals.    Affirmed. 

Ernest  Moore  and  T,  Y.  Williams,  for  ap- 
pellant King,  Spalding  &  Little  and  J.  Har- 
ry Foster,  for  respondent 

WOODS,  J.  The  Hartford  Insurance  Com- 
pany, on  January  1,  1897,  issued  a  policy 
to  J.  A.  Hilton  &  Co.,  insuring,  to  the  amount 
of  $1,000,  for  one  year,  a  stock  of  goods  at 
Lancaster,  S.  C.  The  policy  contained  this 
clause:  '*The  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void  if  the  subject 
of  Insurance  be  personal  property,  and  be 
or  become  incumbered  by  a  chattel  mort- 
gage." An  instrument  in  the  form  of  a 
mortgage  was  executed  November  1,  1897, 
by  Hilton  &  Co.  to  A.  S.  Mungo,  covering 
the  stock  of  goods.  On  November  18,  1897, 
Daniel  Miller  &  Co.  and  the  other  creditors 
of  Hilton  commenced  their  action  to  have 
the  mortgage  declared  null  and  void  under 
the  assignment  act  After  the  commence- 
ment of  the  creditors'  suit  and  on  the  same 
day,  the  property  was  destroyed  by  fire. 
Some  time  afterward  a  decree  was  made 
by  which  the  mortgage  was  adjudged  Invalid 
under  the  assignment  act  The  plaintiff  was 
appointed  receiver  of  the  assets  of  Hilton 
&  Co.  and  now  brings  this  action  against 
the  Hartford  Insurance  Company  on  its  pol- 
icy issued  to  Hilton  ft  Co.  Judge  Dantzler, 
who  heard  the  case,  sustained  the  defense 
that  the  policy  became  void  upon  execution 
of  the  mortgage,  and  directed  a  verdict  for 
the  defendant  The  plaintiff  appeals  on  the 
ground  that  the  circuit  judge  should  have 
held  that  the  mortgage  never  had  any  ex- 
istence, and  therefore  could  not  affect  the 
policy,  for  the  reason  that  the  assignment 
act  on  which  the  decree  setting  it  aside  was 
based,  declares  such  a  mortgage  "shall  be 
absolutely  null  and  void,  and  of  no  effect 
whatsoever." 

For  the  purposes  of  this  discussion  It  la 
immaterial  whether  the  mortgage  was  set 
aside  on  the  ground  that  it  was  practically 
an  assignment  to  one  creditor,  giving  him 
a  preference  to  the  exclusion  of  the  other 
creditors,  and  therefore  "null  and  void  and 
of  no  effect  whatsoever,"  under  section  2647 
of  the  Civil  Code  of  1902 ;  or  on  the  ground 
that  it  was  an  unlawful  preference,  under 
section  2048,  which  declares  "void"  certain 
preferences  given  by  a  debtor  to  a  creditor 
within  90  days  of  an  assignment  for  the  ben- 
efit of  creditors.  It  is  obvious  that  there 
was  no  privity  of  contract  as  to  the  insur- 
ance between  the  creditors  and  the  insur- 
ance company,  and  therefore  in  this  regard 
the  receiver,  who  derived  his  title  to  the 
policy  through  Hilton  &  Co.,  after  the  fire, 
can  stand  In  no  higher  or  better  position 
than   Hilton   ft  Co.   then  occupied.    Hence 
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the  receiver  could  not  recover  on  the  con- 
tract of  insurance  if  it  had  been  avoided 
before  it  came  into  his  hands  by  any  act 
of  EUlton  ft  Ck>.,  from  whom  he  received  it 
The  question,  therefore,  is,  was  the  paper 
^ven  in  the  form  of  a  chattel  mortgage  valid 
as  to  Hilton  ft  Ck>.  at  the  time  the  loss  oc- 
curred? More  specifically,  could  Hilton  ft 
Ck).  have  protected  themselves  against  the 
mortgage  at  the  time  of  the  fire  by  alleging 
its  invalidity  under  the  assignment  act?  It 
is  said  in  Wilks  v.  Walker,  22  S.  a  111, 
63  Am.  Rep.  706:  '*The  manifest  object  of 
the  act  is  to  prevent  an  insolvent  debtor 
from  transferring  or  assigning  his  property 
for  the  benefit  of  one  or  more  of  his  credit- 
ors, to  the  exclusion  of  all  others;  and 
whether  this  object  is  sought  to  be  affected 
by  a  formal  deed  of  assignment,  or  in  any 
other  mode,  can  make  no  difference."  There 
is  no  word  in  the  entire  act  indicating  an 
intention  to  protect  a  debtor  from  a  mort- 
gage given  by  him,  or  to  allow' him  to  al- 
lege against  his  own  deed.  A  preference  or 
assignment  denounced  by  the  act  is  void  only 
as  against  those  who  are  prejudiced  by  It 
If,  after  creditors  had  assailed  this  mort- 
gage, the  debtor  had  paid  them,  and  thus 
procured  the  discontinuance  of  their  suit,  it 
would  hardly  be  contended  that  the  court 
would,  under  the  assignment  act,  entertain 
the  debtor's  suit  to  have  the  mortgage  de- 
clared void.  Again,  if  a  purchaser  of  the 
goods  had  acquired  them  with  full  knowl- 
edge of  the  mortgage,  recognizing  it  in  his 
purchase,  surely  it  would  not  be  void  as  to 
him.  The  true  rule  is  thus  laid  down  in 
Bndlich  on  Statutes,  S  86:  "But  it  is  in  the 
interpretation  of  general  words  and  phras- 
es that  the  principle  of  strictly  adapting 
the  meaning  to  the  particular  subject-matter 
in  reference  to  which  the  words  are  used 
finds  its  most  fteqent  application.  However 
wide  in  the  abstract,  they  are  more  or  less 
elastic,  and  admit  of  restriction  or  expan- 
sion to  suit  the  subject-matter.  While  ex- 
pressing truly  enough  all  that  the  Legisla- 
ture intended,  they  frequently  express  more 
in  their  literal  meaning  and  natural  force, 
and  it  is  necessary  to  give  them  the  mean- 
ing which  best  suits  the  scope  and  object 
of  the  statute,  without  extending  to  ground 
foreign  to  the  intention.  It  is  therefore  a 
canon  of  interpretation  that  all  words,  if 
they  be  general,  and  not  express  and  precise, 
are  to  be  restricted  to  the  fitness  of  the  mat- 
ter. They  are  to  be  construed  as  particular 
If  the  intention  be  particular;  that  is,  they 
must  be  understood  as  used  in  reference  to 
the  subject-matter  in  the  mind  of  the  Leg- 
islature, and  strictly  limited  to  it"  In  ac- 
cordance with  this  principle  of  constructiOD, 
the  same  author  says,  in  section  269:  "An 
act  which  required  that  indentures  for  bind- 
ing parish  apprentices  should  be  for  the  term 
of  seven  years  at  least,  declaring  that  oth- 
erwise they  should  'be  void  to  all  intents 
and  purposes,  aad  not  available  in  any  court 


or  place  for  any  purpose  whatever,'  was 
held,  nevertheless,  to  make  an  indenture  for 
a  shorter  term  only  voidable  at  the  option 
of  the  master  or  apprentice;  or,  at  all 
events,  to  leave  it  so  far  valid  that  service 
under  it  sufficed  to  gain  a  settlement  The 
act  of  8  Hen.  VII,  c.  4,  which  declared  that 
gifts  of  goods  and  chattels  in  trust  for  the 
donor  and  in  fraud  of  his  creditors  should 
be  'void  and  of  none  effect'  was  early  held 
to  be  so  only  as  to  those  who  were  preju- 
diced by  the  gift  but  not  as  between  the 
parties."  See,  also,  Kaufman  v.  Carter,  67 
S.  0.  812,  45  S.  B.  211. 

The  cases  relied  on  by  appellant  as  sus- 
taining his  view  are  very  different  in  prin- 
ciple from  this  case.  In  Fltchner  v.  Fire 
Association,  108  Iowa,  276,  72  N.  W.  580,  the 
pretended  mortgage  was  to  a  fictitious  per- 
son, and  retained  by  the  party  who  signed 
it  in  his  own  possession.  There  was  no 
mortgage,  no  debt  no  delivery.  In  Pitney 
V.  Ins.  Co.,  65  N.  Y.  6,  the  question  was 
whether  Insured  had  sold  the  property,  and 
therefore  annulled  the  policy.  The  policy 
contained  no  clause  against  transfer.  There 
was  proof  of  a  verbal  agreement  to  sell, 
which,  under  the  statute  of  frauds,  was  of 
no  legal  effect  even  between  the  parties.  It 
was  held  that  the  title  to  the  property  was 
not  changed,  and  the  policy  was  not  avoid- 
ed. In  Insurance  Company  v.  Asbury,  102 
Ga.  565,  27  S.  B.  667,  it  was  shown  that 
the  alienation  of  the  property  set  up  by  the 
Insurance  company  to  defeat  the  claim  was 
tainted  with  usury,  and,  under  the  Georgia 
law,  absolutely  void  between  the  parties. 
It  will  be  seen  in  all  these  cases  the  pre- 
tended sales  and  Incumbrances  before  the 
court  were  clearly  void  between  the  parties 
—mere  attempts  to  transfer  or  mortgage 
property — and  on  this  ground  they  were  held 
not  to  avoid  the  policy. 

We  conclude  that  at  the  time  of  the  fire 
the  stock  of  goods  of  Hilton  ft  Co.  was  cov- 
ered by  a  mortgage  valid  between  the  mort- 
gagor and  mortgagee,  and  that  the  policy, 
by  its  terms,  was  annulled  by  this  incum- 
brance. In  this  view  it  is  obviously  unnec^ 
essary  to  consider  the  alleged  errors  Imputed 
to  the  circuit  judge  by  the  respondent 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(tt  S.  C.  887) 
YOUNG  V.  ST.  PAUL  FIRB  ft  MABINB 

INS.  00. 

(Supreme  Court  of  South  Carolina.    April  1, 

1904.) 

nai  INSXJBAlfOS— PABOL  AQBEEMEIVT  TO  WBITB 
POLIOT  — TDflB  OF  DEUVEBT  —  PATICENT  OF 
PBEiaiTV— CONDinOlfS  AOAIRST  OTHKB  Ilf- 
BUBAlfOB— WAIVKB. 

LA  Standard  policy  of  Insufanos  oontalnUik 
the  usual  conditions  Is  a  oompllanoe  with  a  pa« 
rol  agreement  by  an  Insurance  agent  on  pay- 
ment of  premium  to  write  a  policy. 

2.  Where  an  Insuranoe  agent  at  the  request 
of  insured,  retains  the  policy,  and  delivers  it  to 
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her  on  demand  after  loss,  the  policy  is  regarded 
as  delivered  at  the  time  of  the  insurance. 

3.  Waiver  of  a  condition  in  an  insurance  pol- 
icy against  taking  out  other  insurance  cannot  be 
implied  from  retention  of  policy  at  request  of 
insured  until  after  loss. 

4.  Waiver  of  condition  against  other  insur- 
ance is  not  shown  by  the  act  of  the  local  so- 
liciting agent  in  expressing  hope  and  confidence 
that  the  loss  will  be  paid,  or  by  the  local  agent 
giving  notice  to  the  adjuster  of  the  loss  and 
the  coming  of  the  adjuster  to  investigate  it. 

Appeal  from  Oommon  Pleas  Oircuit  Ooart 
of  Laurens  County;  Dantzler,  Judge. 

Action  by  Alice  A.  Young  against  the  8t 
Paul  Fire  &  Marine  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

John  T.  SeibeU,  for  appellant  W.  R.  Rlch- 
ey,  H.  J.  Haynesworth,  and  Ferguson  & 
Featberstone,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  judg- 
ment on  a  Gontxact  of  insurance  made  by  de- 
fendant, covering  her  dwelling  house  in  the 
town  of  CUnton.  At  the  close  of  plaintiff's 
testimony  the  court  was  requested  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant 
The  first  question  is  whether  the  presiding 
judge  was  in  error  in  refusing  this  motion, 
a'he  amended  complaint  alleges  that  Mrs. 
Young  applied  to  Robertson,  defendant's 
agent,  and  made  a  parol  contract  with  him  to 
insure  her  house  for  $1,600;  **that  subsequent- 
ly, and  in  the  absence  of  the  plaintiff,  the 
said  J.  T.  Robertson,  as  agent  of  the  said 
company,  in  pursuance  of  said  agreement 
wrote  out  a  policy  of  Insurance,  a  copy  of 
which  is  hereto  attached  as  Eidiibit  A,  and 
placed  the  same  in  his  safe,  where  it  re- 
mained until  after  the  fire,  which  destroyed 
the  plaintiff's  house,  when  it  was  delivered 
to  her;  that  In  said  policy,  when  written 
out,  after  the  original  agreement  of  insur- 
ance, the  said  agent  stated  the  value  of  the 
building  to  be  $2,000,  and  the  total  amount 
of  insurance  to  be  carried  on  said  house  to  be 
$1,500,  and  further  stated  that  'this  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  If  the  insured  now  has  or  shall  here- 
inafter make  or  procure  any  other  contract 
of  insurance,  whether  valid  or  not  on  prop- 
erty covered  in  whole  or  in  part  by  this  pol- 
icy,' which  statements  were  no  part  of  the 
original  agreement  and  were  made  without 
tbe  knowledge  of  or  consent  of  the  plalntifl, 
she  having  learned  of  them  for  the  first  time 
when  her  attention  was  directed  to  them 
after  the  said  fire."  The  plaintiff  was  the 
only  witness  offered  in  support  of  this  hist 
allegation.  She  testified  specifically,  and  with 
noteworthy  candor,  that  she  applied  to  Rob- 
ertson for  a  iwllcy,  and  he  agreed  to  write  her 
a  policy.  This  dearly  meant  that  both  par- 
ties fully  understood  that  the  contract  was 
not  for  parol  insurance,  but  for  the  usual 
printed  policy  of  Insurance  issued  by  Insur- 
uice  agents  in  the  course  of  business.    1  May 


on  Insurance,  S  23;  18  A.  &  B.  Bncy.  Law, 
853;  Newark  Machine  Oo.  v.  Kenton  Ins.  Co., 
22  L.  R.  A.  773,  and  notes.  In  such  case  the 
presumption  Is  that  the  parol  negotiation  is 
merged  in  the  written  contract  represented 
by  the  policy.  16  A.  &  B.  Bncy.  Law,  9S&, 
and  notes;  United  Firemen's  Insurance  Co. 
V.  Thomas,  82  B^d.  406,  27  a  C.  A.  42,  47  L. 
R.  A.  466;  Merchants'  Mutual  Insurance  Co. 
V.  Lyman,  15  WalL  664, 21  L.  Bd.  246;  Union 
Mutual  Life  Insurance  Co.  v.  Mowry,  96  U. 
8.  544,  24  L.  Bd.  674,  and  nortes;  Kleis  v. 
Niagara  Fire  Insurance  Co.  (Mich.)  76  N.  W. 
155;  Phenlx  Insurance  Co.  v.  WUcoz  & 
Qlbbs  Guano  Co.,  65  Fed.  730,  13  C.  0.  A. 
88b  If  the  agent  had  made  a  verbal  agree- 
ment to  the  effect  that  a  provision  allowing 
other  Insurance  would  be  Inserted  In  the  pol- 
icy, and  if  Mrs.  Young  had  requested  the  in- 
sertion of  such  a  chiuse  without  dissent  from 
him,  the  fwlicy  would  not  have  covered  all 
the  branches  and  elements  of  the  parol  con- 
tract, and  the  insurance  would  not  have  been 
lost,  unless  the  insured  had  in  some  way 
subsequently  waived  the  omission.  1  Joyce 
on  Insurance,  S  41;  McMaster  v.  New  Tork 
Life  Insurance  Co.,  183  U.  8.  25,  22  Sup. 
Ct  10,  46  fL.  Bd.  64.  But  Mrs.  Young  tes- 
tifies nothing  whatever  was  said  as  to  other 
insurance  on  the  house.  The  provision,  'This 
entire  policy,  unless  otherwise  provided  by 
agreement  Indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  Insured  now  has  or  shall 
hereinafter  make  or  procure  any  other  c(m- 
tract  of  insurance,  whether  valid  or  not,  on 
property  covered  in  whole  or  in  part  by  this 
policy,"  was  printed  In  the  policy  of  insur- 
ance as  issued.  To  hold  the  insured  not  to 
be  bound  by  this  provision  would  be  equiva- 
lent to  holding  that,  when  a  contract  is  made 
for  a  poVLcj  of  Insurance,  and  the  ordinary 
policy  is  issued  with  the  usual  condltioiis 
printed  in  it  all  these  conditions  would  be 
void,  and  have  no  effect  on  the  liability  under 
the  policy,  unless  expressly  brought  to  the 
notice  of  the  insured,  and  assented  to  by  him. 
To  state  such  a  proposition  is  to  reject  It 
Nothing  is  more  generally  known  and  recog- 
nized in  business  dealings  and  the  decisions 
of  courts  than  that  an  agreement  for  a  policy 
of  Insurance  contemplates  the  Issuance  of  a 
policy  with  certain  conditions,  such  as  stipula- 
tions against  change  of  title,  storing  of  high- 
ly combustible  or  explosive  substances,  in- 
cumbrance of  the  property,  and  additional  in- 
surance without  consent  There  was  no  evi- 
dence that  the  provision  under  discussion  was 
unusual  or  unreasonable,  but,  on  the  con- 
trary, the  policy  is  Indorsed,  ^'Standard  Fire 
Insurance  Policy  of  the  States  of  New  York, 
Pennsylvania,  Connecticut  and  Rhode  Is- 
land." 

The  policy  did  not  pass  Into  the  physlc&l 
custody  of  Mrs.  Young  until  after  the  fire, 
but  it  Is  apparent  from  the  testimony  that 
Robertson  held  it  as  a  custodian  for  her  by 
her  acquiescence,  if  not  her  express  request; 
and  this  was  a  sufllclent  delivery.    The  ab- 
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seDce  of  manual  possession  is  not  fatal. 
**Tbe  manual  possession  of  the  thing  which 
it  is  Intended  to  deliver  is  a  matter  of  lit- 
tle consequence.  Such  possession  may  exist 
without  any  legal  delivery,  and  it  may  not 
exist  where  a  legal  delivery  has  been  effected. 
The  controlling  question  is  not  who  has  the 
actual  possession  of  the  policy,  but  who  has 
the  right  of  possession."  16  A.  &  B.  Bncy. 
Law,  85a 

It  was  admitted  by  tbe  plaintiff  that  she 
took  out  other  insurance,  and  this  was  8uf9>- 
dent  to  defeat  her  recovery,  unless  this  con- 
dition was  waived.  We  axe  unable  to  find 
any  evidence  of  waiver.  Whether  valid  or 
void,  the  policy  was  the  property  of  the  plain- 
tiff, and  in  turning  it  over  to  her  after  the 
fire  tbe  agent,  Robertson,  only  performed  an 
imperative  legal  duty,  from  which  no  waiver 
could  be  implied.  It  has  been  held  in  Norris 
V.  Insurance  Company,  56  S.  O.  450,  33  S.  S. 
566,  74  Am.  St  Rep.  765,  that  retention  of  the 
premium  after  the  fire  was  no  evidence  of 
waiver.  The  mere  expression  of  the  local 
soliciting  agent  of  hope  and  confidence  that 
the  loss  would  be  paid  is  no  evidence  of  waiv- 
er. In  Joye  v.  Insurance  Oompany,  54  S.  0. 
374^  82  a  B.  446,  it  was  held  that  even  a 
letter  from  the  president  of  the  company, 
written  after  the  fire,  promising  to  pay,  would 
not  constitute  waiver,  when  there  was  a  sub* 
sequent  letter  denying  liability  In  the  absence 
of  proof  that  any  change  in  the  condition  of 
the  plaintiff  had  resulted  from  the  first  letter. 
It  is  hardly  necessary  to  say  tha^  waiver  can- 
not be 'implied  from  the  act  of  the  local  agent 
in  giving  notice  to  the  adjuster,  or  the  com- 
ing of  the  adjuster  to  Cliiiton  to  investigate 
the  loss.  We  find  no  evidence  of  waiver  in 
any  of  the  facts  relied  on  by  the  plaintiff. 

In  no  possible  view  of  the  evidence  could 
tbe  plaintiff  be  entitled  to  recover,  and  the 
Jury  should,  theref orei,  have  been  directed  to 
find  a  verdict  for  the  defendant  Hence  it  is 
unnecessary  to  consider  the  other  grounds  of 
appeal. 

Hie  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  reversed,  and  the 
complaint  dismissed. 

(tt  8.  C.  4U) 

STATE  ex  rel.  BUOHANAN  v.  JENNINGS, 

State  Treasurer,  et  al. 

(Supreme  Court  of  South  Cafolina.    April  11, 

190L) 

JTrneXS— BiJJI3T~HANnAMUS  TO  COMPKL  FAT* 
IfSNT— CONSTBUCnOIV    OF    STATUTE- 
BBS  JUDICATA. 

1.  Hie  salary  reduction  act  of  December  22, 
1883  (21  St  at  Large,  p.  417),  to  go  into  ef- 
fect January  1,  1894,  nxed  the  salary  of  drcuit 
judges  at  $3,000.  By  the  general  appropria- 
tion act,  approved  the  next  day,  and  which  went 
into  effect  Immediately,  salaries  were  provided 
for,  under  the  prior  salary  act,  giving  the  dr- 
cuit Judires  $3,500,  and  section  13  (page  477)  de- 
clared that  ff  salaries  then  nrovided  for  officers, 
etc..  **for  which  appropriation  is  herein  made, 
shall  be  fixed  by  law  at  other  rates  than  those 


herein  provided  for,  sueh  rates  shall  not  aifect 
sudi  salaries  ♦  •  ♦  for  the  year  1894,  but 
the  amounts  herein  appropriated  shall  be  paid 
them."  Held  that,  in  rei'erring  to  the  year  1894 
the  fiscal  year  was  intended,  whidi,  under  the 
Oonstitution,  commences  on  the  Ist  day  of  No- 
vember, and  that  a  drcuit  judge  elected  in  De- 
cember, 1894,  was  entitled  only  to  the  salary 
as  reduced  by  the  act  of  1893. 

2.  Where  there  is  no  permanent,  continuing 
statute,  or  constitutional  provision,  fixing  the 
salary  of  a  drcuit  judge,  and  no  appropriation 
has  been  made  therefor,  mandamus  will  not  is- 
sue to  compel  the  Comptroller  Creneral  to  issue 
a  warrant  for  a  salary,  and  the  State  Treasurer 
to  pay  it,  since  the  proceeding  would  be 
against  the  state,  in  which  case  the  court  would 
have  no  jurisdiction. 

3.  On  mandamus  to  compel  the  0>mptroUer 
General  to  issue  a  warrant  for  the  salary  of  re- 
lator, a  drcuit  judge,  the  court  held  that  the 
daim  should  be  paid,  and  that  the  writ  should 
be  issued  whenever  there  should  be  funds  in 
the  treasury,  but  refused  to  order  it  at  that 
time ;  holding  as  a  fact  that  the  actual  appro- 
priation had  oeen  exhausted.  Held^  that  such 
decree  was  not  res  Judicata  as  to  relator's  right 
to  the  writ 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;   Townsend,  Judge. 

Petition  by  the  state,  on  relation  of  O.  W. 
Buchanan,  for  writ  of  mandamus  against  R. 
H.  Jennings,  State  Treasurer,  and  another. 
From  an  order  directing  a  writ,  defendants 
appeal.    Reversed. 

U.  X.  Gunter,  Atty.  Gen.,  for  appellants. 

WOODS,  J.  We  ad<^t  the  refiq;>ondent*s 
clear  and  accurate  statement  of  the  facts: 

^'Respondent  claims  that  he  is  entitled  to 
be  paid  the  salary  allowed  by  law  to  a  dr* 
ctiit  Judge  at  tbe  time  of  bis  election  and 
qualldcation;  that  such  salary  is  the  amount 
named  in  tbe  general  appropriation  act  of 
December  23,  1893,  and  not  that  named  in 
the  salary  reduction  act  of  December  22, 
1893. 

"The  main  facts  are  as  follows:  By  the 
salary  reduction  act  approved  December  22,. 

1893,  to  go  into  effect  1st  January,  1894,  the 
salary  of  a  circuit  Judge  was  fixed  at  $3,000; 
by  the  general  appropriation  act  approved 
the  next  day,  and  wbicb  went  Into  effect  im- 
mediately, December  23,  1893,  salaries  were 
provided  for  under  the  prior  salary  acts  giv- 
ing to  drcuit  Judges  $3,500,  and  in  this  act 
it  was  declared  in  section  18  that  in  the 
event  that  salaries  or  other  compensation  for 
services  now  provided  for  by  law  for  officers, 
clerks  and  other  persons,  for  which  appro- 
priation Is  herein  made,  shall  be  fixed  by 
law  at  other  rates  than  those  herein  provid- 
ed for,  such  rates  shall  not  affect  sach  sal- 
aries or  other  compensation   for  the  year 

1894,  but  the  amounts  herein  appropriated 
shall  be  paid  them.'  21  St  at  Large,  pp. 
417,  477. 

'*By  comparison  of  this  appropriation  act 
with  salary  reduction  act  of  the  previous 
day  and  prior  salary  acts,  It  will  be  seen 
that  the  salaries  of  the  appropriation  act 
were  the  same  as  in  the  prior  salary  acts, 
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and  not  at  an  in  agreement  with  the  salary 
redaction  act  of  the  day  before,  except  in 
cases  where  that  act  made  no  changes. 

"Dnrlng  the  year  1894,  on  4th  December. 
O.  W.  Buchanan  was  elected  Judge  of  the 
Third  Circuit,  and  four  days  afterwards  he 
qualified  and  entered  upon  the  discharge  of 
his  duties,  his  first  term  ending  December 
8^  W0&.  On  24th  Deceml^er,  1804,  tbe  gen- 
ial appropriation  act  was  passed  and  went 
into  effect,  wherein  only  $3,000  was  appro- 
priated for  the  salary  of  the  Judge  of  the 
Third  Circuit  Judge  Buchanan  received  this 
13,000  per  annum  for  the  four  years  of  his 
first  term,  though  demanding  that  he  be  paid 
f3,500.'* 

Judge  Buchanan  applied  to  the  circuit 
court  for  a  writ  of  mandamus  to  compel 
the  Comptroller  General  to  issue  his  war- 
rant, and  the  State  Treasurer  to  pay  such 
warrant,  for  the  sum  of  $SK)0  for  each  year 
the  petitioner  held  the  ofllce  of  circuit  Judge; 
being  the  difference  between  |3,000,  the  sum 
actually  paid,  and  $3,500,  the  sum  petitioner 
claims  he  was  entitled  to  receive  each  year. 
Judge  Dantzler  held  by  his  decree,  dated  No* 
yember  7,  1902,  that  the  state  was  Justly  due 
the  petitioner  the  sum  of  $2,000,  which  cov- 
ered the  claim  tot  his  first  term  as  circuit 
Judge,  but  that  upon  his  second  election  the 
act  then  in  force  fixing  the  salary  of  circuit 
Judges  applied.  Just  as  if  he  had  not  before 
held  ofQce.  Judge  Dantzler,  as  we  under- 
stand his  decree,  practically  refused  to  issue 
the  writ  at  that  time  on  the  ground  that  the 
appropriation  was  then  exhausted,  and  that 
It  was  not  to  be  assumed  that  the  General 
Assembly  would  refuse  to  pay  the  amount 
he  found  to  be  due.  The  petitioner  was  giv- 
ea  leave  to  renew  his  motion  after  the  ad- 
journment of  the  session  of  the  General  As- 
sembly commencing  January,  1903.  No  pro- 
vision having  been  made  for  the  claim  by 
the  General  Assembly,  the  petitioner  on  July 
3,  1908,  filed  an  entirely  new  petition,  recit- 
ing the  facts^  Including  the  decree  of  Judge 
Dantzler,  and  praying  **that  a  writ  of  man- 
damus may  issue,  directed  to  the  Comptroller 
General,  A.  W.  Jones,  and  State  Treasurer, 
R.  H.  Jennings,  commanding  the  former  to 
audit  and  allow  and  to  issue  bis  warrant  up- 
on the  State  Treasurer  for  the  sum  of  $2,000, 
being  $600  for  each  and  every  year  of  your 
petitioner's  term  of  office,  commencing  8th 
December,  1894,  and  commanding  the  State 
Treasurer  to  pay  such  warrant" 

Upon  hearing  the  petition  and  return. 
Judge  Townsend  ordefed  the  writ  to  issue. 
From  this  order  the  Comptroller  General  and 
the  State  Treasurer  appeal,  alleging: 

"That  his  honor  Judge  Townsend  erred  in 
adjudging  the  return  to  the  petition  as  in- 
sufficient and  directing  a  writ  of  mandamus 
to  issue: 

"(1)  In  that  the  salary  reduction  act  of  1893, 
approved  December  22,  1893  (21  St  at  Large, 
p.  416),  reducing  the  salary  of  the  circuit 


Judge  to  $3,000,  was  passed  and  enacted  prior 
to  the  election  of  the  petitioner  as  such  Judges 
and  that  said  act  in  so  fiir  as  it  fixed  the 
salary  to  be  paid  the  circuit  Judges  after  the 
year  1894^  was  of  force  when  the  petitioner 
was  elected  and  entered  upon  the  discharge 
of  his  duties  as  circuit  Judge. 

'*(2)  In  that  It  appeared  upon  the  face  of 
the  petition  that  no  appropriation  has  been 
made  by  law  of  any  amount  tac  the  payment 
of  the  said  sum  of  $2,000  alleged  In  the  pe- 
tition to  be  due  the  petitioner. 

««(3>  That  the  court  is  witbout  Jarlsdlction 
to  issue  the  mandamus  prayed  for.  Inasmuch 
as  the  state  is  the  real  party  In  interest  and 
the  mandamus  prayed  for  would  direct  the 
payment  by  the  state  of  a  debt  alleged  to  ex- 
ist against  It  the  respondents,  the  State 
Treasurer,  and  Comptroller  General,  having 
no  personal  Interest  in  the  subject-matter 
of  the  suit  and  the  relief  songht  bdlng  an 
affirmative  and  official  action  by  the  state  of- 
ficers in  performing  an  obligation  which  at- 
taches to  the  state  in  its  poUtical  capacity, 
and  not  the  mere  performance  of  a  minis- 
terial duty. 

"(4)  In  that  there  were  no  funds  In  the 
treasury  upon  which  the  Comptroller  Gen- 
eral could  draw  his  warrant  directing  the 
State  lYeasurer  to  pay  the  claim  mentioned 
in  the  petition/' 

We  consider  first  the  status  and  construc- 
tion of  the  salary  reduction  act  approved 
December  22,  1893,  and  the  appropriation  act 
approved  December  23, 1893. 

In  State  v.  Stoll,  17  Wall.  425,  21  U  Ed. 
660,  the  court  says:  "If,  by  any  reasonable 
construction,  the  two  statutes  can  stand  to- 
gether, they  must  so  stand.  If  harmony  Is 
impossible,  and  only  in  tliat  event  the  former 
law  Is  repealed  In  part  or  wholly,  as  the 
case  may  be."  See  Bndllch  on  Statates,  | 
210.  Where  two  statutes  are  passed  at  the 
same  session,  there  is  a  still  stronger  pre- 
sumption that  they  are  Intended  to  harmonize 
and  not  confiict  and  it  is  the  duty  of  the 
court  to  consider  them,  as  far  as  possible^ 
one  statute,  and  endeavor  to  find  what  ap* 
pears  to  have  been  the  intent  of  the  legisla- 
tive body.  Therefore  the  salary  reduction 
bill,  having  been  approved  December  22» 
1898,  must  be  regarded  amended  and  chan- 
ged by  the  appropriation  act  passed  the  next 
day,  so  far  as  the  two  acts  are  in  confiict 
Riggs  V.  Pfister,  21  Ala.  469;  Townsend  v. 
litUe,  109  U.  S.  604,  3  Sup.  Ct  367,  27  L. 
Sd.  1012.  The  redaction  of  salaries  contem- 
plated by  the  former  act  must  therefore  be  re- 
garded suspended  during  the  period  the  latter 
act  provided  for  payment  of  ttie  larger  salary. 

As  already  Intimated,  as  soon  as  the  con- 
fiict can  be  regarded,  in  any  reasonable  view, 
at  an  end,  it  is  the  duty  of  the  court  to  give 
to  the  former  statute,  as  a  separate  enact- 
ment full  force,  both  as  to  the  time  when  it 
shall  have  effect  and  as  to  its  subject-mat- 
ten    It  is  important  also,  in  the  discussion^ 
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to  have  in  mind  the  familiar  rule  that  viola- 
tion of  the  Constitution  ia  not  to  be  imputed 
to  the  General  Assembly,  if  such  a  conclusion 
can  be  avoided  by  any  fair  and  reasonable  in- 
terpretation of  its  enactments. 

The  salary  reduction  act  repealed  by  neces- 
sary implication  all  previous  salary  acts,  so 
Tar  as  they  related  to  the  offices  therein  men- 
tionedt  but  by  its  terms  it  did  not  go  into 
«ifect  until  January  1,  1894.  We  now  in- 
•quire  for  what  further  time  its  operation 
was  suspended  by  the  appropriation  act,  ap- 
proved December  23,  1893.  This  inquiry  in- 
volves a  consideration  of  the  scope  of  the 
latter  statute.  The  Constitution  of  1868,  art 
9,  I  13,  provides:  "The  fiscal  year  shall 
commence  on  the  Urst  day  of  November  of 
each  year.**  In  accordance  with  this  require- 
ment, the  General  Assembly,  by  the  act  ap- 
proved December  23,  1893,  as  appears  from 
the  title  of  the  act,  made  appropriation  "for 
the  fiscal  year  commencing  November  1st, 
1893.*'  Section  13  of  this  act  is  as  follows: 
^*rhat  in  the  event  that  salaries  or  other 
compensation  for  services  now  provided  for 
by  law  for  officers,  clerks  and  other  persons, 
for  which  appropriation  is  herein  made,  shall 
be  fixed  by  law  at  other  rates  than  those 
herein  provided  for,  such  rates  shall  not  af- 
fect such  salaries  or  other  compensation  for 
the  year  1894,  but  the  amounts  herein  ap- 
propriated shall  be  paid  them.''  21  St  at 
Large,  p.  477.  It  is  important  to  determine 
whether  the  words  "the  year  1894"  referred 
to  the  calendar  year  or  to  the  fiscal  year, 
for,  if  the  fiscal  year  was  meant  then  the 
appropriation  for  the  salary  of  the  judge  of 
the  Third  Circuit  ended  on  November  1, 
1894,  and  the  act  reducing  the  salary  of  cir- 
cuit judges  to  ^,000  was  in  effect,  without 
limitation,  when  Judge  Buchanan  was  elect- 
ed, on  December  4^  1894.  It  is  true  that 
where  reference  is  made  to  a  certain  year, 
the  presumption  Is  that  the  calendar  year  is 
meant  But  where  a  legislative  body  is  act- 
ing under  a  Constitution  providing  a  fiscal 
year  different  from  the  calendar  year,  it 
seems  clear  that  its  fiscal  legislation  should 
be  referred  to  the  constitutional  fiscal  year, 
and  not  the  calendar  year.  We  think  this 
rule  of  interpretation  should  be  adopted  in 
the  absence  of  any  express  legislative  in- 
tention. An  examination  of  the  statutes  will 
show  the  (General  Assembly  has  said  by 
direct  expression  that  it  meant  by  "the  year 
1894"  to  refer  to  the  fiscal  year  1894; 
that  Is,  the  fiscal  year  ending  November  1, 
1894.  The  act  of  1893  making  appropria- 
tions for  that  fiscal  yeav  by  its  express 
terms  carries  salaries  and  other  public  ob- 
ligations to  November  1,  1894,  and  no  fur- 
ther, and  this  act  provides  fbr  a  salary  of 
$3»600  per  annum  for  circuit  judges.  The 
like  act  of  1894  took  up  the  salaries  and 
other  public  obligations  on  November  1, 
1894,  and  carried  them  to  November  1,  1895, 
providing  a  salary  of  $3,000  for  circuit  judges. 


We  think,  therefore,  the  General  *  Assembly 
has  expressed  its  intention  by  these  acts, 
passed  in  consonance  with  the  constitutional 
provision  as  to  the  beginning  and  end  of  the 
fiscal  year,  that  the  reduction  of  salaries 
should  take  place  at  the  close  of  the  fiscal 
year,  November  1,  1894. 

We  agree  with  petitioner's  counsel  that  a 
salary  may  be  fixed  by  an  appropriation  act 
providing  for  it  but  the  presumption  is  obvi- 
ously very  strong  against  an  intention  to  fix 
in  an  appropriation  bill  the  amount  of  salary 
to  run  beyond  the  period  for  which  the  ap- 
propriation is  made.  The  contrary  intention 
is  here  indicated.  The  appropriation  is  "for 
the  salaries  of  the  eight  circuit  judges,  $28,- 
000,"  and  this  is,  as  we  have  seen,  for  the 
fiscal  year  ending  November  1,  1894.  When 
the  provision  is  made  that  if  salaries  of  the 
officers  mentioned  "shall  be  fixed  by  law  at 
other  rates  than  those  herein  provided  for, 
such  rates  shall  not  affect  such  salaries  or 
other  compensation  for  the  year  1894,  but  the 
amount  herein  appropriated  shall  he  paid 
them,'*  it  seems  clear  from  the  last  clause, 
which  we  have  italicized,  that  the  rate  of 
salary  was  not  provided  by  the  act  beyond  the 
amount  actually  appropriated,  and  that 
amount  reached  only  to  November  1,  1894. 

Whether  it  would  be  a  violation  of  that 
rule  of  the  Constitution  (Const  1895,  art  3, 
I  17)  which  requires  that  "every  act  or  res- 
olution having  the  force  of  law  shall  relate 
to  but  one  subject  snd  that  shall  be  express- 
ed in  the  title,"  for  the  General  Assembly,  in 
an  act  entitled  "An  act  to  make  appropria- 
tions to  meet  the  ordinary  expenses  of  the 
state  government  for  the  fiscal  year  com- 
mencing November  1,  1898,"  to  attempt  to 
fix  a  salary  to  run  beyond  the  end  of  the  fiscal 
year  referred  to  in  the  title,  is  a  question  we 
do  not  consider,  for  tlie  reason  that  we  do 
not  think  such  an  attempt  was  made. 

As  already  indicated,  if  Judge  Buchanan 
had  been  elected  before  November  1, 1898,  he 
would  have  been  entitled  to  a  salary  of  $8,- 
500  per  annum  for  his  entire  teiin,  notwith- 
standing that  might  have  been  intended  to  be 
the  salary  only  during  the  currency  of  the 
appropriation  bill,  for  the  reaisoh  that  the  sal- 
ary with  which  he  entered  office  could  not  be 
lessened.  But  he  was  elected  and  qualified 
in  December,  1894,  after  the  end  of  the  fiscal 
year,  and  after  the  reduction  act  went  into 
effect  We  are  therefore  forced  to  the  con- 
clusion that  he  was  entitled  to  only  the  re- 
duced salary. 

Assuming,  however,  that  the  petitioner  is 
entitled  to  the  amount  claimed,  we  next  con- 
sider whether  any  appropriation  has  been 
made  from  the  state  funds,  for,  as  we  under- 
stand, it  is  conceded  that  the  court  can  re- 
quire money  to  be  paid  from  the  state  treas- 
ury only  when  it  has  been  appropriated  by 
the  Constitution  or  a  statute.  In  article  2,  | 
22,  of  the  Constitution  of  1868,  it  is  provided, 
"No  money  shall  be  drawn  from  the  treasury 
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but  in  pnrsnanoe  of  an  appropriation  made  l^ 
Uiw.*'  If  the  ConstltutiOD,  in  addition  to  pro- 
riding  tlxat  the  Judges  "shall  at  stated  times 
receive  a  compensation  for  their  services  to 
be  fixed  by  law  which  shall  not  be  diminished 
during  their  continuance  in  office,"  had  also 
provided  the  amount  of  the  compensation, 
there  would  be  great  force  in  the  argument 
that  this  would  constitute  an  annual  and  cer- 
tain appropriation,  requiring  no  further  leg- 
islative action  to  warrant  and  require  its  pay- 
ment by  the  fiscal  oflicers  of  the  state.  This 
was  held  to  be  the  law  in  Thomas  v.  Owens, 
4  Md.  190;  in  State  y.  Hickman  (Mont)  23 
Pac.  740,  8  L.  R.  A«  404,  and  other  cases. 
See,  also,  note  to  Garr  v.  State,  22  Am.  St 
Rep.  088.  But  the  essential  difl!erence  between 
those  cases  and  this  is  that  our  (Donstitntion 
of  1868  left  the  amount  of  the  salary  to  be 
fixed  by  the  General  Assembly,  and  there  vtss 
therefore  no  constitutional  appropriation  of 
any  particular  sum  to  be  paid. 

Strong  argument  has  been  presented,  also, 
in  support  of  the  proposition  that,  when  the 
salary  xdaimed  is  fixed  by  a  permanent  con- 
tinuing statute,  the  actual  right  to  which 
omission  from  an  annual  appropriation  act 
will  not  affect  no  special  current  appropria- 
tion is  necessary  to  entitle  the  claimant  to 
payment  Henderson  v.  Burdlck  (Wyo.)  83 
Pac.  125,  24  L.  R.  A.  2e0.  But  the  petitioner 
cannot  sustain  the  application  for  mandamus  \ 
on  this  ground,  for  the  reason  that  here  his 
claim  does  not  rest  on  a  continuing  statute, 
but  on  the  temporary  annual  appropriation  act 
itself,  which  in  t^ms  limits  the  appropriation 
to  a  time  which  expired  before  the  beginning 
of  his  term  of  office.  In  addition  to  this, 
there  was  not  only  an  omission  to  appropriate 
and  provide  in  the  temporary  statute  the  sal- 
ary claimed,  but  an  annual  appropriation  by 
the  next  General  Assembly  of  a  smaller 
amount  than  that  claimed.  So  that  the  con- 
clusion is  inevitable  that  the  legislative  branch 
of  the  government  from  which  the  appropria- 
tion must  come,  has  practically  declined  to 
pay  the  larger  salary,  by  providing  for  the 
payment  of  a  smaller.  We  think,  therefore, 
there  has  been  no  appropriation  of  public 
funds  for  the  payment  of  the  amount  de- 
manded. If  there  bad  been  such  appropria- 
tion, it  would  be  the  obylons  ministerial  duty 
of  the  Gomptroller  General  to  issue  his  war- 
rant and  of  the  Treasurer  to  pay  it,  and  the 
court  would  enforce  this  duty  by  mandamus. 
As  there  is  no  such  appropriation,  this  applica- 
tion must  be  regarded  as  a  proceeding  against 
the  state,  and  the  court  is  without  Jurisdic- 
tion to  entertain  it  The  General  Assembly 
has  acted  in  the  matter,  and  the  refusal  of 
the  executive  officers  to  pay  the  claim  la  in 
consonance  with  direction  coming  to  them 
from  that  branch  of  the  government  which 
alone  is  empowered  to  provide  for  the  pay- 
ment of  the  state's  obligations.  The  law  is 
thus  stated  in  Pennoyer  v.  McGonnaughy,  140 
U.  S.  10,  11  Sup.  Ct  701,  35  L.  £d.  3G3: 


"Where  the  suit  is  bronght  against  the  offlcen 
of  the  state,  as  representing  the  state's  action 
and  liability,  thus  making  it  though  not  a 
party  to  the  record,  the  real  party  against 
which  the  Judgment  will  so  operate  as  to  com- 
pel it  to  specifically  perform  its  contracts," 
it  is,  in  effect,  a  suit  against  the  state  itse.\L 
Ex  parte  Ayers,  123  U.  S.  443,  8  Sup.  Ot  164, 
31  Lu  Ed.  216;  Louisiana  v.  Jumel,  107  U.  S. 
711,  2  Sup.  Gt  128^  27  li.  Ed.  448;  Antoni 
V.  Greenhow,  107  U.  &  760,  2  Sup.  Ot  01« 
27  li.  Ed.  468;  Gunningham  v.  Macon  &  B. 
R.  Go.,  100  U.  S.  446,  3  Sup.  Gt  292,  27  L. 
Ed.  002;  Hagood  v.  Southern,  U7  U.  S.  52,  6 
Sup.  Gt  606^  20  L.  Ed.  805.  See,  also,  Fitts 
V.  McGhee,  172  U.  S.  516,  18  Sup.  Gt  260, 
43  L.  Ed.  585;  Butier  v.  EUerbe,  44  8.  G 
256,  22  a  E.  425.  We  cannot  escape  the  con- 
clusion that  tlie  issuance  of  the  writ,  in  the 
circumstances,  would  be  an  effort  on  the  part 
of  the  Judicial  department  of  the  government 
to  coerce  the  legislative  department 

The  fourth  defense  of  the  Gomptroller  Goi- 
eral  and  the  State  Treasurer,  covered  in  this 
court  by  the  fourth  exception,  is:  *Vw  a 
fourth  defense,  the  respondents  say  that  there 
are  no  funds  in  the  treasury  upon  which  the 
Gomptroller  General  can  draw  his  warrant 
directing  the  State  Treasxnrer  to  pay  the  claim 
mentioned  in  the.  petition."  -  If  there  had 
been  an  appropriation  of  the  amount  claim- 
ed, this  defense  would  not  ayail,  because  it 
is  not  stated  that  there  are  no  funds  in  the 
treasury,  only  that  there  are  none  applicable 
to  this  claim.  But  as  there  has  been  no  ap- 
propriation, the  proposition  embraced  in  this 
defense  is  a  necessary  sequence,  and  must  be 
sustained. 

It  only  remains  to  consider  the  question 
whether  petitioner's  right  to  the  writ  was 
adjudicated  in  his  favor  by  the  decree  of 
Judge  Dantsler,  from  which  there  was  no 
appeaL  Judge  Dantzler  held  that  the  claim 
should  be  paid,  and  that  the  writ  should  be 
issued  whenever  there  should  be  funds  in  the 
treasury;  but  he  refused  to  order  it  issued  at 
lliat  time,  Mlding  as  a  fact  that  the  actual 
appropriation  had  been  exhausted.  No  reli^ 
was  given,  and  hence  there  was  no  Judgment 
In  favor  of  the  petitioner.  Manifestiy  the 
Treasurer  and  Gomptroller  General  could  not 
appeal,  because  no  order  or  Judgment  had 
been  made  against  them.  No  appeal  would 
lie  from  Judge  Dantzler^s  expression  of  opin- 
>  ion  that  the  claim  was  Just  and  that  tiie  writ 
of  mandamus  should  issue  if  there  were  any 
funds  in  the  treasury.  An  indication  of  opin- 
ion as  to  what  Judgment  would  be  rendered 
under  a  different  state  of  f^cts,  or  should  be 
rendered  in  the  future,  is  not  a  Judgment 
and  is  not  binding  on  the  parties.  Van  Fleet's 
Former  Adjudication,  |  27;  24  A.  ft  B.  Biicy. 
Law  (2d  Ed.)  702:  Ghild  v.  Morgan,  51  BCimi. 
116,  52  N.  W.  1127. 

The  Judgment  of  this  court  is  that  the  Judg^ 
ment  of  the  circuit  court  be  reversed,  and  the 
petition  dismissed.    Rehearing  refused. 
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HUGUENOT  MILLS  t.  GEORGE  F.  JBMF- 
SON  &  00. 

(Supreme  Coort  of  Sontii  OaroUiia.    March  29, 
1904.) 

COBPOBATI(m»— XJLTBA  YIBES  COWTBAOIV— PABT- 
NEBSHIP  COlTTBACrr-HBALES— BREACH  OP  OON- 
TSACT— DAMAGXB--8TATnTB  OV  FBAUDfr— HEP- 
BESENTATION  OF  TIBM  BT  PABTNBB  — EVI- 
DENCE. 

1.  A  cori>oration  which  had  formed  a  partnei^ 
flhip  with  an  indiyldnal  contracted  to  eell  to 
defendant  goods  parchaaed  in  part  with  corp^ 
rate  funds,  and  on  defendant's  refusal  to  re- 
ceive the  goods  the  corporation,  in  its  own  right, 
and  as  assignee  of  its  partner,  sued  for  breach 
of  contract  HM  that,  though  the  corpora- 
tion's contract  of  partnership  was  ultra  virea, 
this  defense  could  not  be  raised  by  defendant, 
who  was  charged  with  knowledge  that  plaintiff 
could  not  enter  into  a  legal  partnership,  and 
will  be  held  to  have  dealt  with  plaintiff  and  its 
partner  as  joint  owners  of  the  property. 

2.  Where  the  'particular  gooos  were  not  fixed 
by  a  contract  of  sale,  but  were  to  be  selected 
from  samples  by  the  customer  of  the  purchaser, 
and  after  such  selection  were  to  be  taken  from 
the  warehouse  stock  and  shipped  to  the  cus- 
tomer, the  contract  of  sale  was  executory,  and 
hence  the  seller  of  the  goods  could  maintain  an 
action  for  daxnagea  for  refusal  of  the  buyer  to 
accept  the  goods. 

3.  in  an  action  by  the  seller  of  goods  under  an 
executors  contract  to  recover  for  the  buyer's 
breach,  the  measure  of  damages  is  the  difference 
between  the.  contract  price  and  the  market  price 
at  the  time  the  buyer  refuses  to  accept  the 
goods. 

4.  Where  an  executonr  contract  for  the  sale 
of  goods  was  evidenced  by  a  letter  from  the 
buyer,  written  in  response  to  the  bill  sent  to 
him  by  the  seller,  it  is  not  obnoxious  to  the 
statute  of  frauds. 

5.  The  fact  that  a  partner  was  acting  for  his 
tbrm  in  signing  certain  letters  may  be  shown 
by  parol. 

6.  Evidence  that  a  partner,  as  an  individual, 
separate  from  his  partnership  relation,  acted  as 
purchasing  agent  for  third  persons,  is  not  com- 
petent on  the  question  whether,  in  a  particular 
instance,  he  acted  for  the  firm,  there  being  no 
evidence  that  the  person  with  whom  he  dealt 
knew  that  he  was  also  purchasing  agent  for  per- 
sons other  than  the  firm. 

Appeal  from  Common  Pleas  Circuit  Court 
9t  Greenville  County;  Purdy,  Judge. 

Action  by  the  Huguenot  Mills  against 
George  F.  Jempson  &  Co.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

McCullough  &  McSwaln,  for  appellants. 
Haynsworthf  Parker  &  Patterson,  for  re- 
spondent 

WOODS,  J.  The  supplemental  and  amend- 
ed complaint  alleges  that  at  the  times  there- 
in mentioned,  the  plaintiff,  a  corporation, 
and  Herbert  Rountree  were  ''partners  (or 
associates  in  business)  under  the  name  of  the 
GreenylUe  Commission  Company**;  that  in 
Noyember,  1900,  the  defendants  agreed  to 
buy  from  the  plaintiff  and  Rountree,  as  such 
company,  80  bales  of  goods  known  as  "Gran- 
ger Plaids/*  at  8%  cents  per  yerd,  payable 
within  10  days,  the  goods  to  be  billed  up  and 
field  for  shipping  instructions  to  be  given  by 
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the  defendants;  that  30  bales  were  ordered 
out  and  paid  for,  and  the  defendants  directed 
the  remaining  50  bales  to  be  billed  to  Gua 
Bias  Dry  Goods  Company,  of  LitUe  Rock, 
Ark.,  but  both  that  company  and  the  defend- 
ants have  declined  to  receive  the  goods  or 
pay  for  them;  that  after  the  contract  was 
made  the  market  price  of  the  goods  declined 
greatiy  In  valuer  and  the  sellers,  as  the 
Greenyllle  Commissioa  Company,  were  dam- 
aged by  the  defendants'  breach  of  contract 
to  the  amount  of  $500;  that  since  the  com- 
mencement of  the  action,  Rountree  has  as- 
signed all  his  interest  in  the  claim  for  dam- 
ages to  the  plaintiir.  The  defendants,  in 
their  answer,  deny  all  the  allegations  of  the 
complaint;  allege  that  the  plaintiff,  being  a 
corporation,  could  not  enter  into  a  copartner- 
ship, and  had  no  power  to  contract  or  be 
contracted  with  in  that  capacity;  and  allege 
further  that  the  contract  falls  within  the  stat- 
ute of  frauds,  being  for  the  sale  of  merchan- 
dise at  a  greater  price  than  $50,  and  not  evi- 
denced by  any  note  or  memorandum  in  writ- 
ing, signed  by  the  parties  to  be  charged  or 
their  agents.  At  the  trial  the  defendants  de- 
murred orally  on  "the  ground  that  it  [the 
complaint]  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  the  plain- 
tiff sues  as  assignee  of  the  Greenville  Com- 
mission Company,  an  alleged  partnership 
existing  between  the  Huguenot  Mllls»  a  cor- 
poration chartered  under  the  laws  of  the 
state  of  South  Carolina,  and  one  Herbert 
Rountree,  and  under  the  charter  of  the  Hu- 
guenot Mills  and  the  law  s;  partnership  can- 
not exist  between  the  said  Huguenot  Mills 
and  the  said  Herbert  Rountree,  and  the  al- 
leged contract  was  therefore  ultra  vires." 

In  the  first  exception,  the  defendants  allege 
that  the  circuit  judge  erred  in  overruling  the 
demurrer.  The  general  proposition  is  well 
established  that  a  corporation  cannot  enter 
into  a  valid  partnership  agreement  This 
Implies  that  such  an  agreement,  made  by  the 
corporation,  even  with  the  assent  of  all  the 
stockholders,  may  be  annulled  at  the  in- 
stance of  th6  state.  It  implies  that  an  agree- 
ment made  by  the  officers  may  be  annulled 
or  disregarded  by  the  stockholders,  and  that 
the  officers  who  embark  the  corporate  funds 
in  such  an  enterprise  would  be  liable  for  loss- 
es resulting  to  the  corporation  as  for  a  breach 
of  trust  It  implies  that  the  stockholders 
could  require  the  officers  to  take  a  convey- 
ance from  the  corporation  of  its  interest  in 
property  acquired  by  an  attempted  partner- 
ship of  this  kind,  and-restore  the  funds  used 
In  its  purchase.  But  it  does  not  imply  that 
the  corporation  does  not  acquire,  as  against 
the  outside  world,  part  ownership  of  property 
bought  in  part  with  corporate  funds  in  the 
progress  of  an  attempted  partnership  busi- 
ness. An  incident  of  ownership  is  the  power 
of  sale,  and  the  power  to  sell  Implies  the 
power  to  hold  those  who  agree  to  buy  to  per- 
form their  agreement  or  pay  damages  for 
its  breach.    To  lllusti-ate,  it  cannot  be  doubt 
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ed,  if  In  this  ingtance  the  stockholders  had 
brought  an  action  to  have  the  bnainess  closed 
up  as  nltra  Tires,  the  court  would  have  or- 
dered the  assets  sold,  and  the  contracts  for 
irarchases  from  the  concern  enforced  by  snit 
for  the  benefit  of  the  corporation.  To  such 
suits  it  would  have  been  idle  for  those  who 
had  purchased  or  contracted  to  purchase  to 
deny  the  corporate  right  to  own  and  sell  the 
goods.  If  this  were  a  suit  in  a  partnership 
name^  the  defendants'  demurrer  would  stand 
on  a  very  different  foundation,  for  the  ques- 
tion would  then  be  whether  the  Joint  owners 
could  recover  when  they  had  sold  as  an  al- 
leged partnership.  Even  then  we  think  the 
defendants  could  not  deny  the  validity  of 
th^  obligation  on  that  ground.  5  Thompson 
on  Corporations,  |  5838;  Connolly  v.  Union 
Pipe  Co.,  184  U.  a  544,  22  Sup.  Ct  431,  46 
L.  Ed.  679;  Bank  v.  Hammond,  1  Rich.  Law, 
288;  Harvester  Co.  v.  Donahue  (Minn.)  12  N. 
W.  854.  In  the  case  really  presented  the  cor- 
poration sues  alone  in  its  own  right  and  as 
assignee  of  Rountree.  The  defendants  are 
charged  with  knowledge  that  the  plaintifT 
could  not  enter  into  a  legal  partnership 
(Pearce  v.  R.  R.  Co.,  21  How.  441,  16  U  Ed. 
184),  and  that  in  the  contract  to  purchase 
they  were  dealing  with  the  plaintiff  and 
Rountree  as  joint  owners  of  the  property, 
who  as  such  had  a  right  to  sell  it  For  this 
reason  they  cannot  now  dispute  the  validity 
of  the  contract  of  purchase,  or  the  liabilities 
which  fell  upon  them  when  they  repudiated 
it  The  demurrer  was  therefore  properly 
overruled. 

Substantially  the  same  question  was  made 
by  a  motion  for  nonsuit  and  in  requests  to 
charge.  It  follows  that  the  first  exception 
as  to  the  demurrer,  the  first  exception  as  to 
the  refusal  to  grant  a  nonsuit,  and  the  first, 
second,  fourth,  and  fifth  exceptions  to  the 
charge  cannot  be  sustained. 

The  defendants'  next  position  is  that  the 
motion  for  nonsuit  should  have  been  granted, 
because  the  testimony  showed  that  there  had 
been  an  actual  sale  and  symbolical  delivery, 
and  therefore  the  plaintiff,  holding  the  goods 
only  as  bailee  for  the  defendants,  could  not 
sue  for  damages  for  breach  of  the  contract, 
but  only  for  the  price  the  purchasers  agreed 
to  pay.  The  complaint  is  for  breach  of  an 
executory  agreement  to  purchase.  It  is  true 
that  Rountree  testifies  he  regarded  the  goods 
belcmging  to  the  defendants  as  soon  as  he 
made  the  contract  of  sale,  but  his  mere 
opinion  can  have  no  weight  in  fixing  the  na- 
ture of  the  contract  It  is  perfectiy  clear 
from  the  letters  of  buyer  and  seller  that  the 
specific  patterns  and  the  particular  pieces 
were  not  fixed  by  the  contract  of  sale,  but 
were  to  be  selected  ftom  the  samples  by  the 
customer  of  the  purchaser,  and  after  such 
selection  were  to  be  taken  from  the  ware- 
house stock  and  shipped  to  such  customer. 
The  contract,  if  any,  was  therefore  execu- 
tory. 24  Am.  ft  Bug.  Ency.  1054.  Hence, 
"fthen  the  purchaser  refused  to  receive,  the 


seller  could  retain  the  goods  and  sue  Cor 
damages.  24  Am.  ft  Eng.  Ency.  1113;  ICillar 
V.  HUliard,  Cheves^  153. 

This  being  an  executory  contract,  and  the 
seller  having  a  right  to  retain  the  goods  and 
account  for  the  market  price  at  the  time  of 
the  breach  by  the  purchaser,  the  aeUer  was 
under  no  obligati<Ni  to  actually  reselL  He 
did  not  resell  at  the  time  of  the  breach,  and 
is  not  claiming  damages  for  the  difference 
betweoi  the  price  obtained  at  a  resale  and 
the  contract  price,  but  for  the  difftf ence  be- 
tween the  contract  price  and  the  market 
price  at  the  date  of  refusal.  The  law  as  to 
resale  therefore  has  no  application.  The 
measure  of  the  seller's  damages  fw  breach 
of  an  exjecutory  contract  for  the  sale  of 
goods  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  the- 
goods  ought  to  have  been  accepted  by  the  pur- 
chaser. Stack  V.  R.  R.,  10  S.  C.  97;  Millar  v. 
Hilliard,  supra.  The  reason  for  applying  this 
measure  of  damage  is  that  the  seller  has  the 
right  to  put  the  goods  on  the  market  after  the 
contract  is  broken,  and  obtain  the  market 
price.  2  Benjamin  on  Sales,  S  1117.  But  be- 
cannot  sell  until  the  date  for  acceptance  ha» 
passed,  because  until  that  time  the  purchaser 
has  the  right  to  take  the  goods.  By  the 
same  reasoning,  where  the  exact  time  for 
delivery  is  to  be  afterward  fixed  by  the  pur- 
chasers, the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the 
market  value  at  the  date  of  refusal  to  re- 
ceive; for  such  refusal  necessarily  implies  a 
refusal  to  fix  a  time,  and  there  is  then  a 
complete  breach  of  the  contract  In  refusing: 
the  nonsuit  and  in  charging  as  to  the  meas- 
ure of  damages  the  circuit  Judge  took  the  coi^ 
rect  view  of  the  law  on  the  subject 

The  evidence  as  to  the  difference  between 
the  contract  price  and  the  market  value  at 
the  date  of  purchaser's  refusal  to  accept 
might  well  have  been  more  definite,  but  it 
was  sufficient  to  sustain  a  verdict  Rountree 
testified:  "The  market  weakened  immediate- 
ly after  I  made  the  sale,  and  continued  to 
decline.  It  went  down  from  four  cents  to 
three  and  three-eighths;  went  down  as  low 
as  three  cents.  The  day  1  made  the  trade 
with  George  F.  Jempson  ft  Co.,  it  was  four 
cents.*^  The  defendants  offered  no  testimony 
to  rebut  this  statement  and  we  think  the 
Jury  could  well  infer  that  the  witness  meant 
the  decline  to  three  coits  took  place  immedi- 
ately after  the  contract  of  sale.  There  was^ 
therefore  no  error  of  law  in  refusing  the  mo- 
tion for  a  new  trial. 

The  executory  cmitract  was  evidenced  not 
only  by  the  conversaticm  between  Jempson 
and  Rountree,  but  by  the  letter  of  Jempson 
written  in  response  to  the  bill  sent  to  Jemp- 
son ft  Co.  by  the  Greenville  Commission  Couk 
pany.  The  contract  is  therefore  not  obnox- 
ious to  the  statute  of  firands.  It  is  true  the 
letters  were  signed  "G.  F.  Jempson"  and  not 
^'George  F.  Jempson  ft  Co.,"  but  it  was  com- 
petent to  show  by  parol  that  Jempson  was 
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acting  for  the  flrm  In  signing  tlie  letten. 
Bulwinkle  v.  Oramer  Sc.  Blohme,  27  S.  0.  870, 
3  8.  B.  776,  18  Am.  St  Rep.  645;  Benjamin 
on  Sales,  p.  252.  The  issue  as  to  whether  he 
was  acting  for  himself  or  the  flrm  of  Jemp- 
son  &  Go.  in  making  the  contract  was  fairly 
submitted  to  the  Jury. 

There  was  no  error  in  excluding  the  testi* 
mony  of  George  F.  Jempson  as  to  his  private 
arrangements  with  the  Gus  Bias  Dry  Goods 
Company  and  other  customers,  of  wlilch  the 
plaintiff  had  no  notice.  George  F.  Jempson, 
as  one  of  the  partners  of  Jempson  dc  Co.,  was 
empowered  to  contract  for  the  firm.  The 
question  was  whether  he  so  acted  in  this 
matter  as  to  justify  the  sellers  in  beileying 
they  were  contracting  with  the  firm.  If  he 
did,  the  partnership  would  be  bound.  The 
controlling  inquiry  is,  what  intention  did 
Jempson  express  to  the  sellers  by  words  and 
acts,  not  what  liis  unexpressed  will  was. 
The  fact  that  as  an  individual,  separate  from 
his  partnership  relation,  Jempson  was  a  pur- 
chasing agent  for  others,  might  liave  some 
bearing  in  ascertaining  whether  he,  in  his 
inner  consciousness,  had  an  intention  to  con- 
tract for  the  flrm  or  as  an  individual  purchas- 
ing agent;  but,  there  being  no  evidence  that 
the  sellers  knew  he  ever  acted  in  the  latter 
capacity,  proof  that  he  did  so  act  could  have 
no  effect  in  ascertaining  whether  the  sellers 
had  a  right  to  infer  from  his  words  and  acts 
that  he  intended  to  contract  for  the  flrm  of 
which  he  was  a  member. 

All  the  exceptions  are  overruled,  and  the 
judgment  of  the  circuit  court  affirmed. 


(68  S.  C.  494) 

RHODES  V.  SOUTHERN  BY.  00.  «t  al. 

(Supreme  Court  of  South  Carolina.    April  20, 
1904.) 

CX>NTIITUAITCB— ABSENCE    OF    00UW8EL— JUBT— 

QUASHING     ABBAT— APPEAL— WrrNESSES^ 

OOlfFETBnOT— VELLOW  BKBVANT8. 

1.A  continuance  will  not  be  granted  because 
one  of  the  counsel  for  the  applicant  la  confined 
in  the  hospital,  the  result  of  an  operation,  where 
the  illness  of  the  counsel  was  In  contemplation 
for  some  time  previous  to  his  goinc  to  the  hos- 
pital, and  there  irere  other  counsel  on  the  rec- 
ord, one  of  whom  had  taken  part  in  a  trial 
of  the  case  at  a  preceding  term. 

2.  The  fact  that  the  clerk  of  the  board  of 
county  commissioners,  Instead  of  the  county 
auditor,  the  county  treasurer,  and  the  clerk  of 
the  court,  prepared  a  list  of  electors  from  the 
taxbooks,  which  was  canvassed  and  revised  by 
the  proper  officers,  was  a  mere  Irregularity,  and 
an  insufilcient  ground  for  quashing  the  array. 

3.  An  order  refusing  to  quash  the  array  of 
jurors  on  grounds  held  to  be  mere  Irregularl- 
des  is  not  appealable  under  Code  Civ.  Proc 

4.  In  an  action  by  an  administrator,  evidence 
by  defendant  as  to  a  conversation  between  him 
and  deceased  in  relation  to  deceased  being  in- 
formed as  to  contents  of  certain  bulletins  is  in- 
admissible under  Code  Civ.  Proc.  8  400. 

5.  A  conductor  of  a  train  and  the  employte 
under  his  direction  are  not  fellow  servants. 

f  B.  8m  Master  and  Serrant,  voL  U,  Gent.  Dig.  | 
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Appeal  from  Conunon  Pleas  Circuit  Court 
of  Barnwell  County;  J.  A.  McDonald,  Spe- 
cial Judge. 

Action  by  Lizzie  D.  Rhodes,  administratrix 
of  George  T.  Rhodes,  against  the  Southern 
Railway  Company  and  P.  I.  Welles.  From 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

B.  L.  Abney,  Jos.  W.  Barnwell,  and  Robt 
Aldrlch,  for  appellants.  Bates  Sl  Simms,  for 
respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages based  upon  the  alleged  negligence  of 
the  defendants.  In  the  first  paragraph  of 
the  complaint  it  is  alleged  that  the  Southern 
Railway  Company  is  a  corporation  operating 
a  railroad  from  Batesburg,  S.  C,  to  Hardee- 
ville,  S.  C,  and  that  the  defendant  P.  I. 
Welles  Is  the  superintendent  of  his  co-de- 
fendant, and  as  such  was  in  charge  of  said 
railroad  in  behalf  of  the  Southern  Railway 
Company. 

The  second  and  third  paragraphs  of  the 
complaint  are  as  follows: 

"(2)  That  upon  the  26th  day  of  August,  A. 
D.  1901,  one  George  T.  Rhodes  was  and 
had  been  engaged  and  employed  by  said  de- 
fendant as  a  conductor  of  the  said  defendant, 
and  in  diarge  of  one  of  the  freight  trains 
operating  between  said  points  as  aforesaid; 
and,  being  so  engaged  and  employea,  upon 
said  day,  and  in  discharge  of  his  duties  as 
such  conductor  on  said  train,  and  whilst  at 
the  station  of  Salley's,  undertook.  In  pursu- 
ance of  his  said  duties,  to  have  the  freight 
destined  for  said  place  unloaded  thereat, 
among  which  freight  was  a  cotton  gin  of 
considerable  size  and  weight  And  the  said 
defendants  had  only  provided,  for  the  pur« 
pose  of  unloading  said  freight  certain  skids, 
consisting  of  two  in  number,  which  were  ex- 
tended from  the  freight  car  as  aforesaid  to 
the  platform  at  said  station  of  Salley's,  and 
which  said  skids  were  under  the  charge  of 
the  defendants'  depot  agent  at  said  place, 
and  upon  these  skids  the  train  hands  on  said 
train  were  compelled  to  attempt  to  unload 
said  gin  in  said  way. 

**{S)  That  whilst  in  the  midst  of  unloading 
said  cotton  gin  the  same  careened  and  top- 
pled over  to  the  ground,  and  while  so  doing 
struck  the  said  George  T.  Rhodes,  who,  in 
discharge  of  his  duty,  was  standing  by,  and 
fatally  wounded  him;  and  the  plaintiff  avers 
that  the  cause  of  said  careening  and  falling 
of  said  gin  was  that  the  defendants  had  not 
furnished  proper  appliances  for  the  unloading 
and  loading  of  the  freight  of  said  character, 
and  that  the  skids  were  not  of  the  same  size 
and  thickness,  but  on  the  contrary,  one  was 
thinner  than  the  other;  and  when  the  heavy 
gin  above  described  was  attempted  to  be  un 
loaded  upon  said  skids  of  uneven  thickness, 
the  weight  of  the  said  gin  on  the  side  of 
the  thinnest  skid  made  said  skid  give  more 
than  its  companion,  which  said  giving,  an^ 
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the  gin  not,  therefore,  upon  the  same  level, 
caused  the  said  gin  to  careen  and  topple  over; 
and  the  said  defendants,  not  having  also  pro- 
vided sufficient  help  by  way  of  hands  and 
laborers  to  unload  said  gin,  were  unable 
thereby  to  prevent  the  result  stated,  or  to 
obviate  the  same  by  making  up  in  physical 
help  what  was  lacking  in  such  defective  ap- 
pliances aforesaid." 

The  other  allegations  are  formal. 

The  answer  of  the  defendants  denied  the 
material  averments  of  the  complaint,  and  set 
up  the  defense  of  contributory  negligence. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $10,000. 

The  defendants  appealed,  and  their  first  ex* 
ception  is  as  follows:  "Because  it  is  respect- 
fully submitted  that  his  honor,  the  special 
judge  erred  in  forcing,  and  that  it  was  an 
abuse  of  tds  discretion  to  force,  the  case  to 
trial,  in  spite  of  the  illness  of  the  defend- 
ants' counsel  in  charge  of  the  case,  and  in 
spite  of  the  declaration  of  the  counsel  who 
was  forced  to  try  the  case  that  hjB  had  no  op- 
portunity to  prepare  for  the  trial  of  the 
same."  The  action  was  commenced  in  Sep- 
tember, 1902,  but  was  not  reached  on  the 
docket  at  the  fall  term  of  that  year.  At  a 
special  term  held  in  December  of  the  same 
year  the  case  was  heard,  but  the  result  was  a 
mistrial.  No  civil  cases  were  tried  at  the  f61- 
lowing  March  term,  and  a  special  term  was  re- 
quested by  the  Barnwell  bar  in  April,  1908.  A 
roster  was  arranged  by  the  bar  for  this  special 
term,  and  this  case,  amongst  others,  was  set 
for  trial  at  that  term.  On  the  22d  day  of 
April,  1903,  Mr.  Barnwell,  the  leading  coun- 
sel for  the  defendants,  wrote  to  the  plaintiflTs 
attorneys,  requesting  a  continuance  of  the 
case  on  account  of  his  inability  to  attend  the 
court  by  reason  of  the  necessity  for  a  sur- 
gical operation  on  his  leg,  which  confined 
him  in  the  hospital  for  a  number  of  weeks. 
The  plaintifiT's  attorneys  did  not  see  their 
way  clear  to  grant  bis  request.  His  honor 
stated  the  following  reasons  for  refusing  the 
motion  for  a  continuance  of  the  case:  *'Well, 
gentlemen,  the  whole  matter  rests  very 
strongly  on  my  sympathy,  and  I  regret  very 
much  that  Col.  Barnwell  is  ill,  and  has  un- 
dergone an  operation,  and  if  I  conceive  it 
my  duty,  I  would  consider  it  a  pleasant  duty 
to  grant  his  request  Two  weeks  ago  the 
same  motion  was  made.  At  that  time  I 
stated  that  ample  time  would  be  given  to 
{prepare  for  counsel  if  Col.  Barnwell  could  not 
be  present  I  don't  think  the  case  of  Yarn 
V.  Green  applies,  because  both  of  the  counsel 
were  ill  and  incapacitated.  Here  the  Illness 
was  in  contemplation  of  counsel  for  some 
time  previous  to  his  going  to  the  hospital, 
and  there  were  other  counsel  upon  the  rec- 
ord in  the  cause,  one  of  whom— Col.  Aldricb 
—had  already  taken  part  in  the  trial  of  this 
case  at  a  preceding  term,  and  therefore  fa- 
miliar with  the  case.  Two  weeks  had  been 
given  the  counsel  to  procure  the  papers  and 
to  get  ready  for  trial,  and  therefore,  under 


all  of  the  circomstances  of  this  case,  I  do  not 
think  the  case  to  be  one  where  it  would  be  a 
proper  ezerdae  of  my  discretion  to  grant  the 
motion."  The  duty  which  was  devolved  upon 
his  honor  the  presiding  judge  of  deciding  the 
motion  for  a  continuance  was  of  great  deli- 
cacy. Ordinarily,  an  order  refusing  such  mo- 
tion is  not  appealable^  An  appeal  lies  only 
when  there  has  been  an  abuse  of  discretion. 
The  reasons  assigned  by  the  presiding  judge 
in  refusing  the  motion  satisfy  this  court  that 
there  was  no  abuse  of  discretion. 

The  second  exception  is  as  follows:  "Be- 
cause, it  is  respectfully  submitted,  that  his 
honor  erred  in  refusing  to  quash  the  panel 
of  jurors  upon  the  following  grounds:  (a) 
That  the  jury  list  of  'qualified  electors'  was 
not  prepared  by  the  county  auditor,  the  ooon- 
ty  treasurer,  and  the  clerk  of  the  court  of 
common  pleas  in  Bamw^  county,  where 
said  case  was  tried,  as  is  required  by  law,  but 
by  the  board  of  county  commissioners  and  the 
clerk  of  the  board  of  county  commissloneni: 
and  that  subsequent  adoption  and  ratiflcatiott 
of  the  acts  of  the  said  board  of  county  com- 
missioners and  clerk  by  the  said  county  aud- 
itor, county  treasurer,  and  clerk  of  the  court 
of  common  pleas  did  not  cure  such  illegal 
preparation  of  said  list  <b)  That  the  jury  Hat 
required  by  law  to  be  deposited  with  the  bal- 
lots in  the  jury  box  was  not  so  deposited,  but 
was  found  outside  of  the  said  box,  unindosed* 
in  the  office  of  the  clerk  of  said  court  (c) 
That  what  purported  to  be  said  jury  list, 
when  found,  did  not  consist  of  one  list  but 
of  two  jury  lists,  (d)  That  the  said  jury  lists 
were  made  out  from  the  list  of  taxpayers, 
and  not  from  the  qualified  electors,  as  requir- 
ed by  law." 

We  will  first  consider  subdivision  '^a."  The 
plaintiff  introduced  in  evidence  the  affidavit 
of  the  county  auditor,  county  treasurer,  and 
clerk  of  the  court  in  which  they  stated:  "That 
each  of  said  commissioners,  being  exceedingly 
busy  with  the  manifold  duties  in  their  re- 
spective offices,  at  thehr  own  expense  employ- 
ed B.  0.  Boberts,  Jr.,  the  clerk  of  the  county 
supervisor,  to  make  a  list  of  the  qualified 
electors  of  said  county,  under  the  provisions 
of  the  Constitution,  between  the  ages  of  twen- 
ty^ne  and  sixty-five  years,  and  of  good  moral 
character,  and  to  furnish  to  the  said  commis- 
sioners for  their  action  the  said  list  which 
was  duly  done  by  the  said  clerk.  That  upon 
the  said  names  being  furnished  to  the  said 
commissioners  by  the  said  clerk  the  said  com- 
missioners inspected  the  same,  and  passed 
upon  the  qualifications  of  the  persons  whose 
names  appear  upon  the  said  list;  and  the  said 
board,  upon  the  said  investigation,  judicially 
found  that  the  said  names  included  not  less 
than  one  from  every  three  of  such  qualified 
electors,  under  the  provisions  of  said  Consti- 
tution, and,  as  far  as  theb*  judgment  advised, 
such  parties  are  of  good  moral  character  and 
between  the  ages  of  twenty-one  and  sixty- 
five  years,  and  living  within  the  said  county 
of  Barnwell;  and  that  the  same,  in  the  judg- 
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ment  of  tlie  said  defendants,  are  all  otherwise 
well  qualified  to  serve  as  Jurors,  being  per- 
sons, in  their  opinion,  of  sound  judgment,  and 
free  from  all  legal  exceptions.  That  through- 
out the  whole  transaction  the  said  R.  C.  Eob- 
erts,  Jr.,  exercised  none  of  the  functions  of 
this  board,  but  only  acted  in  pursuance  of 
his  employment  as  a  clerk  in  the  preparation 
of  the  lists  of  said  qualified  electors,  and  in 
no  manner  desired,  nor  did  he  usurp,  any  of 
the  pirerogatiyes  of  the  said  board,  or  reliere 
the  said  board  of  any  of  their  liabilities  or 
responsibilities  to  the  public  under  the  law 
with  reference  to  the  drawing  of  said  Jurors. 
That  the  said  board  itself  Judicially  passed 
upon  the  qualifications,  as  aforesaid,  of  each 
of  the  said  electors,  and  their  names  were 
only  placed  in  the  Jury  box  after  tlieir  said 
fitness  liad  been  so  determined.  That  upon 
the  list  of  Jurors  so  selected  being  accepted 
by  the  said  board,  tliey  caused  the  names  of 
the  electors  so  accepted  to  be  written,  each 
on  a  separate  paper  or  ballot,  so  as  to  resem- 
ble each' other  as  much  as  possible,  and  so 
folded  that  the  names  written  thereon,  in 
their  Judgment,  were  not  visible  on  the  out- 
side, and  placed  them  with  the  said  list  in 
the'  regular  Jury  box.  •  «  *  And  in  all 
other  particulars  the  said  Jury  box  has  been 
kept  securely  locked  witli  three  separate  and 
strong  locks  with  keys,  etc.,  as  required  by 
law;  and  that  at  the  same  time  the  said  de- 
ponents placed  in  a  special  apartment  in  the 
8^  Jury  box,  known  as  the  'tales  box,*  the 
names  of  not  less  than  one  hundred  nor  more 
than  four  hundred  of  such  persons  whose 
names  appeared  on  the  said  lists  as  reside 
within  five  miles  of  the  courthouse,  and  the 
names  of  such  persons  were  likewise  placed 
in  the  said  Jury  box.*' 

Tiie  fftct  that  the  clerk  of  the  board  of 
county  commissioners  prepared  a  list  of  the 
electors  from  the  tax  books,  which  was  can- 
vassed and  revised  Ijy  the  proper  officers, 
was  a  mere  irregularity,  and  therefore  an  in- 
sufficient ground  for  quashing  the  array  of 
Jurors.  In  the  case  of  State  v.  Massey,  2 
Hill,  879,  the  defendant  appealed  upon  th% 
■ground  that  the  Jury  list  had  not  been  made 
from'.the  tax  returns  according  to  the  act  of 
1799.  After  citing  the  providtons  of  the  act, 
the  court  used  this  language:  **Thi8  is  pure- 
ly directory  to  public  officers  in  the  discharge 
of  their  duty.  If  they  fall  to  discharge  it, 
and  the  Jury  is  drawn  from  the  old  list,  it 
does  not  vitiate  the  array,  nor  is  it  any  ob- 
jection to  the  polls.  The  Jurors  are  still 
bonl  et  legales  homines.  2  Hawk  P.  C,  book 
2,  c.  48,  8  14.  The  party  is  not  prejudiced  if 
the  Jury  for  his  trial  are  from  the  vicinage, 
the  district  where  the  offense  is  committed, 
and  have  all  the  other  legal  qualiflcatioDs. 
It  wHI  be  observed  that  the  act  does  not  de- 
dare  a  venire  issued  for  Jurors  drawn  from 
the  old  list  to  be  void;  not  does  it  direct  the 
amty  to  be  quashed.  It  was  not  intended  to 
secure  any  right,  benefit  or  privilege  to  the 
defendant    It  was  merely  to  regulate  the 


drawing  of  the  J^ury  in  such  a  way  as  to  di- 
vide the  duty  of  serving  upon  the  Jury  among 
the  inhabitants  of  a  district'*  In  Thompson 
&  Merriam  on  Juries,  sectional  page  134,  it  is 
said:  "Statutes  which  prescribe  the  time 
and  maimer  of  selecting  the  general  list  ftB 
described,  are  generally  treated  as  dhrectory. 
The  primary  object  which  they  have  in  view 
is  the  Just  apportionment  of  Jury  duty  among 
the  dtisens  of  the  county  or  other  Jurisdic- 
tion, rather  than  the  preservation  of  the 
rights  of  litigants.  If  the  names  of  persons 
not  qualified  for  this  duty  get  inadvertently 
into  this  list  Ahd  if  such  names  are  drawn 
as  members  of  the  panel  for  a  particular 
term,  persons  having  litigation  at  that  term 
have  a  complete  remedy  by  challenging  for 
cause  any  member  of  the  panel  as  being  dis- 
qualified or  partial.  The  general  rule,  there- 
fore, is  that  irregularities  in  the  general  list 
constitute  no  ground  for  challenging  the  ar^ 
ray.  Thus,  if  the  officers  charged  with  such 
duty  fail  to  make  the  list  as  requh^ed  by  law, 
and  the  Jpry,  in  default  of  such  list  is  drawn 
from  the  old  lists,  this  does  not  vitiate  the 
array,  nor  is  it  a  cause  of  challenge  to  the 
polls.  If  the  Jurors  are  qualified  individual- 
ly, the  parties  to  suit  are  not  prejudiced." 

Subdivision  '^"  v^l  next  be  considered. 
In  refusing  the  motion,  the  presiding  Judge 
said:  "As  to  that  list  not  being  in  the  box, 
it  appears  from  the  facts  of  the  case  that  it 
was  left  in  the  depk's  ofilce.  The  clerk  of 
the  court,  and  perhaps  the  other  member  of 
the  board,  thought  it  was  in  the  box.  It  was 
introduced  in  open  court,  and  appears  to  be 
regular."  This  was  only  another  irregulari- 
ty, and  is  disposed  of  by  what  was  said  in 
considering  subdivision  ''a." 

The  same  may  be  said  -of  subdivision  "c." 

Subdivision  **d"  is  disposed  of  by  the  fact 
that  the  presiding  Judge  found  as  a  fact  that 
the  lists  were  made  out  from  the  qualified 
electors. 

The  third  exception  is  as  follows:  "Be- 
cause it  is  respectfully  submitted  that  his 
honor  erred  in  declaring  that  the  require- 
ments of  the  statutes  that  the  Jury  list  should 
be  prepaied  by  the  county  auditor,  the  coun- 
ty treasurer,  and  the  clerk  of  the  court  and 
that  the  lifi%  should  be  deposited  in  the  Jury 
box,  and  that  there  should  be  only  one  list, 
and  that  the  Jury  list  should  be  made  out 
from  the  list  of  qualified  electors,  were  mere 
irregularities,  and  that  the  requirements  of 
the  statute  on  the  subject  were  purely  di- 
rectory." This  exception  is  disposed  of  by 
what  has  abready  been  said. 

The  fourth  exception  is  as  follows:  "Be- 
cause it  is  respectfully  submitted  that  his 
honor  erred  in  ordering  the  case  to  trial  over 
the  objection  of  the  defendants'  attorney,  aft- 
er service  of  written  notice  of  appeal  from 
the  ruling  of  his  honor,  with  regard  to  the 
challenges  to  the  panel  of  Jurors,  such  notice 
of  appeal,  it  is  submitted,  operating  as  a  su- 
persedeas." The  law  is  well  settled  In  this 
state  that  an  appeal  from  an  appealable  order 
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acts  as  a  supersedeas.  Hammond  ▼.  R.  R., 
15  &  a  10;  Le  Ck)nte  ▼.  Irwin,  23  S.  0.  106; 
ElUott  T.  Pollitzer,  24  B.  0.  81;  Simonds  r. 
Haitbcock,  26  S.  O.  505,  2  S.  B.  616;  Bank  ▼. 
StelUng,  32  S.  G.  102,  10  S.  E.  766;  OapeU  v. 
Moses,  36  8^  0.  559,  15  S.  B.  711;  8tate  y. 
By.  Co.,  45  S.  O.  470,  23  8.  B.  385;  Alston 
y.  Llmehouse,  61  8.  a  1,  39  8.  B.  192.  Was 
the  order  made  by  his  honor  the  presiding 
Judge,  refusing  to  quash  the  array  of  Jurors, 
appealable?  In  Wait's  Ann.  Ck)de,  609,  it  is 
said:  *'It  is  not  the  policy  of  the  Ck>de  with 
reference  to  appeals  to  allow  a  review  of  in- 
termediate orders,  unless  they  are  such  as 
in  effect  terminate  the  action  and  prevent  a 
Judgment,  from  which  an  appeal  will  lie,  or 
unless  upon  appeal  from  final  Judgment" 
In  Ctopell  ▼.  Moses,  86  8.  O.  560,  15  8.  B.  711, 
Mr.  Chief  Justice  Pope  uses  this  language: 
«As  to  the  thhrd  exception,  relating  as  it  does 
to  a  right  of  appeal  from  an  interlocutory 
order,  this  is  not  usual,  and  yet  in  some  ex- 
ceptional cases  it  is  admitted.  The  distinction 
seems  to  arise  in  those  matters  where  the 
circuit  Judge  commits  some  error  of  law  that 
will  prejudice  the  appellant  in  his  trial,  and 
which  error  of  law  goes  to  the  toot  of  the 
matter.  *  *  *  It  is  in  only  exceptional 
cases  that  this  court  views  with  approval  an 
appeal  from  an  interlocutory  order,  for  it  Is 
usually  far  better  to  await  the  coming  here 
upon  an  appeal  from  a  final  decree  or  Judg- 
ment, at  which  time  it  is  competent  for  this 
court  to  review  alleged  defects  or  errors,  not 
only  in  the  final  decree  or  Judgment,  but  also 
at  the  name  time  to  consider  alleged  errors  in 
intermediate  or  interlocutory  orders.*'  It  will 
be  thus  seen  that  it  is  not  the  policy  of  the 
law  to  regard  with  favor  appeals  from  inter- 
locutory orders.  8ection  344  of  the  Code  of 
Civil  Procedure  provides  that  an  appeal  may 
be  taken  to  the  8upreme  Court  in  the  cases 
mentioned  in  section  11.  The  second,  third, 
and  fourth  subdivisions  of  that  section  are 
wholly  inapplicable,  and  therefore  need  not 
be  set  out  The  first  subdivision  is  as  fol- 
lows: "The  8upreme  Court  shall  have  appel- 
late Jurisdiction  for  correction  of  errors  of 
law  in  law  cases  and  shall  review  upon  ap- 
peal: (1)  Any  intermediate  Judgment,  order 
or  decree  in  a  law  case  involving  the  merits 
in  actions  commenced  in  the  court  of  common 
pleas  •  •  *  and  final  Judgments  in  such 
actions:  provided,  if  no  appeal  be  taken  until 
final  Judgment  is  entered,  the  court  may,  up- 
on appeal  from  such  final  Judgment,  review 
any  Intermediate  order  or  decree,  necessarily 
affecting  the  Judgment  not  before  appealed 
from."  We  have  hereinbefore  9hown  that  the 
grounds  of  the  motion  to  quash  the  panel  of 
Jurors  were  mere  irregularities.  They  did  not 
Involve  the  merits  of  the  action,  and  the  or- 
der refusing  the  motion  was  not  appealable. 
The  court  therefore  had  the  right  to  proceed 
with  the  trial  of  the  case. 

The  fifth  exception  is  as  follows:  "Because 
his  honor  erred,  it  Is  respectfully  submitted. 
In  ruling  out  the  evidence  of  Mr.  P.  L  Welles 


as  to  a  conversation  between  himself  and 
George  T.  Bhodes,  plaintiff's  intestate,  show- 
ing why  the  said  intestate  should  have  had 
knowledge  of  the  bulletins  issued  by  said  P. 
I.  Welles  giving  demerits  to  one  of  the  con- 
ductors of  the  Southern  Railway  Company 
for  loading  heavy  goods  over  long  skids  from 
the  main  track,  on  the  ground  that  conversa- 
tions between  the  intestate  and  said  super- 
intendent and  defendant  P.  I.  Welles  were 
not  competent;  whereas  it  is  submitted  that 
such  conversations,  being  against  the  interest 
of  said  intestate,  were  competent  and  admis- 
sible as  declarations  against  his  interest*'  In 
the  case  of  Norrls  v.  Clinkscales,  47  8.  O.  488^ 
25  8.  B.  797,  the  court  having  under  consid- 
eration section  400  of  the  Code  of  Civil  Pro- 
cedure, uses  this  language:  "It  describes  four 
classes  of  persons  and  three  characteristics 
of  testimony.  The  four  classes  of  persons 
are  these:  (1)  A  party  to  the  action  or  pro- 
ceeding; (2)  a  person  having  an  inter  st 
which  may  be  affected  by  the  event  of  the 
trial;  (3)  a  person  who  has  such  an  interest 
but  which  has  been  in  any  manner  transferred 
to,  or  has  in  any  manner  come  to,  a  party  to 
the  action  or  proceeding;  (4)  an  assignor  of 
a  thing  in  controversy  in  the  action.  The 
three  characteristics  of  the  testimony  are 
these:  (a)  In  regard  to  any  transaction  or 
cooununication  between  the  witness  and  a 
person  deceased,  insane,  or  lunatic;  (b) 
against  a  party  prosecuting  or  defending  the 
action  as  executor,  administrator,  heir  at  law, 
next  of  kin,  assignee,  legatee,  devisee,  or  sur- 
vivor of  such  deceased  person,  or  as  assignee 
or  committee  of  such  insane  person  or  luna- 
tic; (c)  when  the  present  or  previous  interest 
of  the  witness  may  in  any  manner  be  affected 
by  the  testimony  or  by  the  event  of  the  trial. 
It  will  be  thus  seen  that  to  justify  the  ex- 
clusion of  testimony  under  this  proviso  of 
section  400,  it  should  be  shown  to  the  satis- 
faction of  the  trial  Judge,  first  that  the  wit- 
ness belongs  to  one  or  more  or  to  all  of  the 
four  classes  of  persons  whose  testimony  may, 
under  certain  circumstances,  be  excluded; 
and,  secondly,  that  his  testimony  partakes  of 
not  merely  one  or  two  of  the  disqualifying 
characteristics  classified  under  'a,'  *b,'  and 
'c'  but  that  it  possesses  all  three  of  those 
characteristics.*'  The  witness  was  a  party  to 
the  action.  The  testimony  offered  was  in  re- 
gard to  a  communication  between  the  witness 
and  a  person  deceased.  The  testimony  was 
against  a  party  prosecuting  the  action  as  ad- 
ministratrix of  such  deceased  person,  and  the 
present  interest  of  the  witness  might  be  af- 
fected by  the  testimony,  or  by  the  event  of 
the  trial.  These  conditions  rendered  the  tes- 
timony inadmissible. 

The  sixth  exception  is  as  follows:  **Be- 
cause  his  honor  erred,  it  is  respectfully  sub- 
mittedt  in  not  charging  the  following  request 
of  the  defendants,  to  wit:  'That  one  of  the 
risks  which  an  employ^  takes  in  entering  in- 
to the  employment  of  another  Is  the  risk  of 
t^e  negligence  of  a  co-employ 6  or  fellow,  serv- 
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ant  employed  In  the  same  department  with 
bimself  and  on  the  same  piece  of  woric;  and 
It  the  jory  find  from  the  evidence  that  the 
injury  to  plaintifTs  intestate  was  canaed 
through  the  negligence  of  such  co-employ6  or 
fellow  serrant,  who  was  not  a  superior  agent 
or  officer  to  the  intestate,  or  a  person  haying 
the  right  to  control  or  direct  the  services  of 
the  intestate,  and  was  not  a  servant  upon  a 
different  train  of  cars,  then  the  railroad  corn- 
pany  is  not  responsible  for  snch  negligence, 
and  the  jury  must  find  for  the  defendants,  on 
the  ground  tbat  the  question  of  assumption 
of  risk  had  not  been  pleaded  by  the  defend- 
ants;' whereas  it  is  submitted  that  the  request 
was  based  upon  the  defense  that  the  negli- 
gence, if  any,  was  that  of  a  co-employ6,  which 
could  have  been  set  up  without  being  spe- 
cially pleaded  under  the  general  denial  of 
negligence  oil  the  part  of  the  defendants  in 
the  answer.**  This  exception  cannot  be  sus- 
tained, for  the  reason  that  the  conductor  and 
the  employes  under  his  direction  and  control 
did  not  sustain  to  each  other  the  relation  of 
fellow  servants.  Boatwright  v.  R.  R.  Co.,  25 
S.  O.  128;  Coleman  v.  R.  R.  Co.,  26  8.  C.  446, 
eo  Am.  Rep.  516;  Hicks  v.  R.  R.,  68  8.  a 
559,  41  8.  B.  758. 
Judgment  affirmed. 


(eS  S.  C.  889) 

ADAM8  V.  80nTH  CAROLINA  ft  G.  BX- 
TGNSION  R.  CO. 

(Supreme  Court  of  South  Carolina.    April  11, 
1904.) 

PLEADINGS  —  AMENDMEITT     TO     OOlflOBM     TO 

PROOF  —  NEOLIOBNCB— SEPABATB     AIXSOA- 

TIONS— FAILURE    OF    PROOF— NO NSTJIT. 

1.  A  motion  during  trial  to  amend  pleadings 
to  conform  to  the  proof  should  not  be  denied 
where  the  amendment  does  not  work  a  surprise 
on  the  opposing  counsel. 

2.  In  an  action  for  personal  injuries,  in 
which  plaintiff  charges  several  acta  of  negli- 
gence, nonsuit  should  not  be  granted  for  failure 
of  the  evidence  to  support  one  chatge  if  there 
Is  evidence  to  support  the  others. 

Woods,  J,f  dissenting. 

Appeal  firom  Conmion  Pleas  Circuit  Court 
of  York  County;  Dantzler,  Judge. 

Action  by  Lilian  8.  Adams,  as  administra- 
trix of  estate  of  Bmest  L.  Adams,  against 
the  South  Carolina  ft  Georgia  Bxtension 
Railroad  Company.  From  order  of  nonsuit, 
plaintiff  appeals.    Reversed. 

W.  W.  Lewis,  for  appellant.  Geo.  W.  8. 
Hart  and  N.  W.  Hardin,  for  respondent 

POPB,  C.  J.  Bmest  L.  Adams,  while  em- 
Iifloyed  as  and  in  service  as  a  brakeman  on  a 
freight  train  owned  and  operated  by  the  de- 
fendant railroad  company,  was  killed  at  or 
near  Catawba  Junction,  8.  C,  on  the  24th 
day  of  November,  1900.  The  plaintifT  was 
duly  appointed  the  administratrix  of  his  es- 
tate, and  as  such  brought  her  action  against 

tl.  8m  PlMtOlng,  TOl.  S».  Cnit.  Dig.  i  eOB. 


the  railroad  company  under  what  la  known 
as  ''Lord  Campbell's  Act"  to  recover  damages 
alleged  to  be  $20,000  in  favor  of  said  Lilian 
8.  Adams,  as  the  widow  of  said  intestate. 
In  her  complaint,  omitting  the  caption  and 
the  formal  parts  relating  to  the  corporate 
character  and  location  of  the  defendant  rail- 
road company,  and  that  part  alleging  the 
grant  of  administration  to  the  plaintiff,  also 
the  date  of  the  death  of  intestate,  she  alleges 
as  follows: 

*'(5)  That  while  in  the  employment  of  said 
defendant  company  on  said  date  in  said  ca- 
pacity, while  at  Catawba  Junction,  in  York 
county,  he  was  called  upon  by  the  officers 
and  employ^  of  said  road  in  authority  over 
him  to  assist  in  the  handling,  management, 
and  shifting  of  the  freight'  train  on  whidi 
he  was  employed  as  aforesaid,  and  which 
was  being  so  handled,  managed,  and  shifted 
under  the  direction  and  by  the  orders  of  the 
conductor  of  said  train. 

"(A)  That  while  engaged  as  set  forth  in  the 
preceding  paragraph^  and  while  engaged  in 
making  (under  orders  to  him  from  the  con- 
ductor) what  is  known  as  a  'flying  switch,' 
the  said  Bmest  L.  Adams,  without  fault  on 
his  part,  but  through  the  negligence  and 
carelessness  of  the  said  railroad  company,  its 
agents,  employ^,  and  officers,  was  projected 
and  thrown  upon  the  tracks  of  said  railroad 
company  in  front  of  the  engine  operating  and 
pulling  said  train,  and  then  and  there  crush- 
ed to  death  by  the  wheels  of  said  engine,  the 
same  being  operated  by  the  agents  and  em- 
ployes of  said  defendant  company. 

"(7)  That  the  work  and  labor  of  making 
said  'flying  switch,'  in  which  the  said  de- 
ceased was  engaged  under  orders  to  him 
from  the  conductor  of  said  train  at  the  time 
of  his  negligent  killing  by  said  railroad  com- 
pany, was  an  extrahazardous,  careless,  and 
negligent  handling  of  said  train  by  the  offi- 
cers and  employ^  in  authority  over  said  de- 
ceased, and  was  not  necessary  nor  incident 
to  the  proper  and  reasonably  safe  manage- 
ment and  operation  of  said  train  nor  the 
switching  of  the  cars  thereof,  and  which,  on 
account  of  its  dangerous  nature,  risk,  and 
exposure  to  which  it  subjects  employ^  of 
railroads,  is  prohibited  by  a  large  majority 
of  the  railroads  operating  in  this  country. 
Plaintiff,  in  this  connection,  further  shows 
and  alleges  that  the  said  deceased  was  to- 
tally unfitted  to  perform  the  work  required 
of  him  in  assisting  in  making  said  flying 
switch,'  and  his  unfitness'  for  this  work  was 
well  known  to  said  railroad  company,  its 
officers  and  agents,  before  and  at  the  time 
he  was  ordered  to  do  ^id  work. 

"(8)  That  the  work  of  assisting  in  making 
said  'flying  switch'  was  not  within  the  scope 
of  the  duties  for  which  said  Bmest  L.  Adams 
was  employed  as  flagman,  but  owing  to  the 
negligence  of  the  said  railroad  company  in 
failing  to  provide  for  said  train  the  number 
of  brakemen  necessary  to  properly  operate 
it,  and  the  number  required  by  the  laws  of 
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thi9  state  to  be  giipplied  to  a  train  of  tlie 
size  and  having  the  number  .of  cars  that 
were  In  said  train,  whose  duty  It  would 
have  been  to  have  made  such  *flying  switch,' 
instead  of  deceased,  the  said  Bmest  L.  Ad- 
ams was  ordered  by  the  conductor  of  said 
train  to  do  said  work;  and  while  doing  the 
same,  without  fault  on  his  part,  but  through 
the  negligence  of  the  said  railroad  company, 
its  agent  and  officers,  in  the  particulars  above 
set  out,  the  defendant  met  his  death  as  afore- 
said. 

"(9)  That  by  the  negligent  killing  of  said 
Ernest  L.  Adams  this  plaintiff,  she  being  the 
beneficiary  for  whose  benefit  and  in  whose 
behalf  this  action  is  brought,  by  the  negli- 
gent killing  as  aforesaid,  by  the  loss  of  com- 
panionship and- support  of  said  deceased, 
and  the  great  mental  anguish  to  which  she 
has  been  subjected  by  reason  of  said  killing, 
and  the  loss  of  said  deceased,  has  been  dam- 
aged in  the  sum  of  twenty  thousand  dollars, 
payment  of  which  has  been  demanded  of  de- 
fendant and  the  same  refused,  and  now  re- 
mains unpaid." 

The  answer  of  defendant  admits  its  cor- 
porate character  and  location;  that  Bmest 
L.  Adams  came  to  his  death  at  the  time  and 
place  set  out  in  the  complaint;  that  plain- 
tiff is  the  administratrix  of  his  estate.  But 
It  avers  that  Bmest  L.  Adams  came  to  his 
death  from  his  own  gross  carelessness  and 
recklessness,  or  through  misadventure,  and 
then  denies  all  other  allegations  in  the  com- 
plaint 

The  action  came  on  for  trial  before  Judge 
Dantzler  and  a  Jury  at  a  special  term  of  the 
court  of  common  pleas  of  Tork  county  held 
on  the  3d  day  of  Febmary,  1903.  At  the 
close  of  plaintiff's  testimony  the  defendant 
moved  for  a  nonsuit  During  the  argument 
for  that  motion  the  plaintiff  moved  the  court 
to  be  allowed  to  amend  his  complaint  by 
striking  out  the  word  "flying"  wherever  it 
occurred  in  the  expression  "flying  switch," 
so  as  to  make  the  allegations  of  the  com- 
plaint correspond  with  the  proof.  The  mo- 
tion to  amend  was  refused,  and  an  order  for 
nonsuit  was  granted.  The  order  for  nonsuit 
was  as  follows:  "The  above-entitled  action 
came  on  to  be  tried  before  me  and  a  Jury. 
At  the  close  of  plaintiff's  testimony  defend- 
ant moved  for  a  nonsuit  on  two  grounds :  (1) 
That  there  was  no  testimony  that  the  de- 
ceased, Bmest  L.  Adams,  was  engaged  at 
the  time  that  he  met  Ms  death  in  making 
a  'flying  switch,'  as  alleged  in  the  complaint 
(2)  That,  apart  from  the  ground  first  stated, 
there  was  no  evidence  of  any  kind  of  negli- 
gence on  the  part  of  the  defendant  as  a  cause 
of  the  death  of  the  plaintiff's  intestate. 
The  motion  for  nonsuit  by  Messrs.  Qeo.  W. 
S.  Hart  and  N.  W.  Hardin,  attorneys  for 
the  defendant.  Is  granted,  with  leave  to  the 
defendant  to  enter  Judgment  for  costs 
against  the  plaintiff." 

From  this  order  the  plaintiff  has  appealed 
upon  the  following  grounds : 


"(1)  In  that  his  honor  erred  in  refusing 
to  allow  the  plaintiff  to  conform  the  plead- 
ings to  the  proof  by  striking  out  the  word 
'flying'  wherever  it  occurred  in  the  amended 
complaint  In  the  expression  'flying  switch,* 
the  error  being  that  said  motion  should  have 
been  allowed  because  the  variation  between 
the  pleadings  and  the  proof  was  not  mate- 
rial, and  did  not  mislead  the  defendant; 
the  proof  being  that  the  plaintiff's  intestate 
came  to  his  death  n^hile  engaged  in  making 
a  switch  for  the  railroad  company,  although 
the  same  was  not  a  'flying  switch.' 

"(2)  For  error  In  holding  that  the  plain- 
tiff could  not  recover  in  the  absence  of  evi- 
dence tending  to  show  that  the  deceased 
came  to  liis  death  while  making  a  'flying 
switdi,'  and  that  the  plaintiff  was  limited 
strictiy  to  the  allegations  of  the  amended 
complaint  that  the  negligence  of  the  railway 
company  was  in  making  a  'flying  switch,' 
and  holding  by  indirection,  at  least,  that  that 
was  the  only  ground  of  negligence  charged 
against  the  defendant  in  said  amended  com- 
plaint 

"(3)  For  error  in  failing  to  hold  that  the 
amended  complaint  set  out  negligence  on 
the  part  of  the  defendant  railway  company 
in  two  particulars,  namely,  that  the  railway 
company  was  negligent  in  requiring  the 
plaintiff  to  make  a  'flying  switch,'  and,  sec- 
ond, that  the  amended  complaint  charged 
also  that  the  railway  company  was  guilty 
of  negligence  in  projecting  and  throwing  for- 
ward the  deceased  upon  the  tracks  of  said 
railway  company  in  front  of  the  engine  op- 
erating and  pulling  said  train,  and  then  and 
there  cmsliing  to  death  the  deceased  by 
means  of  the  Wheels  of  the  said  engine,  as 
shown  by  the  allegations  of  the  sixth  para- 
graph of  the  complaint 

"(4)  In  holding  that  there  was  no  evidence 
of  any  kind  of  negligence  on  the  part  of  de- 
fendant causing  the  death  of  plaintiff's  in- 
testate; whereas  it  Is  respectfully  submit- 
ted that  the  testimony  of  W.  A.  Graham 
afforded  some  testimony  sufficient  to  go  to 
the  Jury  to  show  that  the  plaintiff's  intes- 
tate, while  standing  npon  the  pilot  of  the 
engine,  was,  through  the  negligence  and  care- 
lessness of  the  engineer  operating  the  ^igine, 
thrown  forward  upon  the  tracks  of  said  com- 
pany, and  crushed  to  death  by  tlie  engine 
operated  by  the  engineer. 

"(6)  For  error  in  granting  nonsuit  when 
there  was  some  evidence,  at  least,  of  negli- 
gence on  the  part  of  the  defendant  company." 

We  will  now  pass  upon  these  exceptions. 

1.  We  think  that  there  was  error  in  refus- 
ing to  allow  the  plaintiff  to  amend  his  oom- 
plaint  so  as  to  have  the  allegations  of  the 
complaint  conform  to  the  proofs  offered.  As 
soon  as  the  plaintiff's  second  witness  (Mr. 
Graham)  testified  that  they  (the  train  hands 
under  his. direction)  were  endeavoring  to  put 
three  freight  cars  upon  the  switch  track 
so  as  to  take  one  from  the  others,  but  that 
they  were  not  attempting  to  make  what  la 
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known  as  a  ''flying  switch,**  Mr.  Lewis,  as 
plalntUTs  attorney,  at  page  21  of  the  '^case," 
said,  **The  term  we  have  nsed  In  the  com- 
plaint is  a  misnomer;"  and  when  the  cir- 
cuit judge  said,  **!  jnst  wanted  to  know  what 
a  flying  switch'  was,*'  Mr.  Lewis  again  said« 
**That  is  simply  a  misnomer.'*  It  seems  to 
OS  that  the  conrt  and  the  opposing  counsel 
then  and  there  were  apprised  of  the  mistake 
made  by  plaintilTs  connsel — ^that  there  was 
then  developed  a  difference  between  the  alle- 
gations of  the  complaint  and  the  probata. 
Gomisel  for  the  respondent  at  no  time  an- 
nounced that  the  amendment,  if  granted, 
would  work  any  surprise  to  him.  It  seems 
to  this  court  that  this  point  is  fully  covered 
by  the  two  cases,  Booth  v.  Langley  Co.,  51 
S.  G.  412,  29  S.  E3.  204,  and  Mew  v.  R.  R. 
Co.,  55  S.  C.  90,  32  S.  E.  82a  In  the  first 
case  Just  cited  a  little  nine  year  old  girl 
was  Injured  by  defective  machinery  in  a 
factory.  In  her  complaint  she  described 
that  the  spinning  frame  assigned  to  her,  thf> 
plaintiff,  was  defective;  whereas  it  turned 
out  in  the  testimony  that  it  was  not  the 
spinning  frame  assigned  to  her  that  was  de- 
fective, but  that  assigned  to  another.  This 
court  held  that,  when  the  plaintiff  asked 
leave  to  amend,  it  was  error  in  the  circuit 
judge  to  refuse  her  motion.  So,  also,  in  the 
second  action  dted,  where  the  question  was, 
did  the  circuit  judge  have  power  to  allow 
an  amendment  to  the  complaint  during  the 
trial  so  as  to  allow  the  allegations  of  the 
complaint  to  conform  to  the  testimony  dur- 
ing the  trial?  this  court  held  that  the  cir- 
cuit judge  had  the  power,  and  cited  sections 
190,  191,  192,  and  194  of  the  Code  of  CivU 
Procedure,  and  also  Booth  v.  Langley  Oo^ 
supra,  as  supporting  this  power  of  amend- 
ment   This  exception  is  sustained. 

2.  We  think  there  was  error  as  pointed 
out  in  the  second  exception.  The  plaintiff 
was  not  limited  by  the  allegations  of  the 
complaint  to  negligence  In  the  **flying 
switch."  There  were  other  grounds  of  neg- 
ligence in  the  complaint  This  exception  is 
sustained. 

8.  The  third  exception  is  sustained.  A 
careful  scrutiny  of  the  complaint  discloses 
that  the  plaintiff  relied  also  upon  the  negli- 
gence of  the  railroad  company  in  having  Its 
engineer  to  stop  its  train  so  suddenly  as  to 
throw  plaintiirs  Intestate  on  the  track, 
where  its  engine  crushed  the  intestate  to 
death. 

4.  We  think  the  fourth  exception  is  well 
taken.  Certainly  Mr.  Graham's  testimony 
was  material  when  he  described  how  the  In- 
testate was  thrown,  by  the  sudden  revers- 
ing of  the  engine,  upon  the  railroad  track, 
^nd  then  crushed  to  death.  The  plaintiff 
was  entitled  to  have  this  testimony  go  to  the 
jory. 

5.  We  have  already  virtually  passed  upon 
this  exception.  It  is  sustained.  By  what 
-we  have  said  we  do  not  mean  to  say  what 
weight,  if  any,  the  jury  shall  attach  to  this 


testimony,  only  that  there  was  some  testi- 
mony. 

It  is  the  judgm^it  of  this  coiurt  that  the 
judgment  of  the  circuit  court  be  reversed 
and  a  new  trial  had. 

WOODS,  J.  (dissenting).  I  concur  in  the 
view  expressed  by  the  Chief  Justice  that  the 
plaintiff  was  entitled  to  amend,  but  I  think 
the  judgment  of  nonsuit  should  be  sustained 
on  the  ground  that  there  was  no  evidence 
that  the  death  of  plaintiff's  intestate  was 
caused  by  the  negligence  of  the  defendant 
As  appears  from  the  evidence  offered  by 
plaintiff,  Adams  was  run  over  and  killed 
by  the  engine  while  engaged  in  shifting  cars 
as  brakeman.  There  were  two  different 
ways  in  which  he  could  have  performed  this 
du^  in  comparative  safety ;  but  without  or- 
ders from  his  superior,  and  contrary  to  the 
custom  of  the  crew  with  which  he  was  work- 
ing, he,  of  his  own  volition,  chose  the  most 
dangerous  method,  and  undertook  to  couple 
I  cars  with  a  lever  while  standing  on  a  nar- 
row platform  or  ledge  attached  to  a  moving 
locomotive.  It  is  not  clear  whether  he  fell 
before  the  engine  was  reversed,  or  in  con- 
sequence of  the  jar  produced  by  reversing. 
But,  assuming  the  fall  was  produced  by  the 
jar,  as  alleged  by  plaintiff,  he  was  well 
aware  that  the  engineer  would  necessarily 
reverse  in  order  to  carry  the  engine  back 
from  the  switch  to  the  main  track.  There 
is  not  the  slightest  evidence  that  the  en- 
gineer reversed  without  warning,  or  before 
Adams  had  time  to  get  down  from  the  dan- 
gerous position  he  had  assumed.  As  it 
seems  to  me,  the  only  Inference  that  can  be 
drawn  from  the  testimony  is  that  the  de- 
ceased lost  his  life  by  misadventure  in  a 
position  of  great  danger,  which  he  had  taken 
voluntarily  and  negligently. 
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JOHNSON,  LYTLB  &  OO.  v.  SPARtAN 

MILLS. 

(Supreme  Conrt  of  Soath  Carolina.    March  28, 

1904.) 

VABTEB  AND  SEBVA.NT— PATMENT  OF  WAOE8— 
OBDBB  PATABLB  IN  MBBOHANDISB  —  BECOV- 
EBT  OF  ICONET  JUDGMENT— STATUTOBT  PBOVI- 
SIONS  —  CONSTTrUTIONAL  LAW— EQUAL  PBO- 
TBCTION  OF  THE  LAWS. 

l.Code  1902,  H  2719,  2720,  declare  it  un- 
lawful for  any  corporation,  person,  or  firm  to 
issue  or  circulate  for  payment  of  wages  any 
order,  check,  memorandum,  or  evidence  of  in- 
debtedness payable  otherwise  than  in  lawful 
money  of  the  tJnited  States,  unless  the  same  is 
negotiable  in  cash  or  in  goods,  at  the  option 
of  the  holder,  at  the  store  or  other  place  of 
business  of  such  firm,  etc,  or  at  the  store  of 
any  other  person  on  whom  such  paper  may  be 
drawn.  The  act  provides  that  it  shall  not  ap- 
ply to  agricultural  contracts  or  advances  made 
tor  agricultural  purposes,  and  provides  a  penal' 
ty  against  the  officers  or  agents  of  any  person, 
firm^  or  company  engaged  in  manufacturing  or 
mining.  Held,  that  where  a  check  redeemable 
hi  merchandise  was  Issued  by  a  manufacturing 
corporation  to  its  employd  as  a  credit,  and  not 
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In  payment  of  labor,  the  employ^  ooold  not 
maintain  an  action  to  recover  a  money  judg- 
ment on  the  check. 

2.  Such  act  does  not  violate  the  constitution- 
al provision  guarantying  equal  protection  of  the 
laws. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Purdy,  Judge. 

ActioD  by  Johnson,  Lytle  &  Co.  against 
the  Spartan  Mills.  From  a  Judgment  for 
defendant,   plaintiffs  appeaL    Affirmed. 

The  decision  on  circuit  is  as  follows: 
**The  defendant  is  a  corporation  engaged 
in  cotton  manufacturing  in  Spartanburg 
county,  in  this  state,  and  the  plaintiffs  are 
merchants  in  the  same  county.  The  plain- 
tiffs commenced  eight  actions  in  the  magis- 
trate's court  against  the  defendant,  asking 
judgment  for  the  sum  stated  in  each  com- 
plaint, and  aggregating  about  $716.  As  the 
same  principle  is  involved  in  all  of  the  cases, 
and  the  same  testimony  will  be  applicable 
to  all,  it  was. agreed  that  the  testimony  taken 
in  one  case  should. answer  for  all  the  cases. 
''The  complaints  in  each  case  are  similar, 
and  each,  in  substance,  is  as  follows:  After 
setting  out  the  copartnership  of  the  plain- 
tiffs, they  allege  that  the  defendant  is  in- 
debted to  the  plaintiffs  in  the  sum  stated  in 
each  complaint,  with  interest  from  March 
12,  1902,  for  certain  redeemable  brass  or 
metal  checks  held  by  and  belonging  to  them, 
and  issued  by  the  defendant,  aggregating  the 
amount  stated  in  the  complaint,  and  which 
were  presented  to  the  defendant  for  pay- 
ment on  March  12,  1902,  a  regular  psy  day, 
and  payment  refused,  in  violation  of  an  act 
of  the  General  Assembly  of  this  state  appear- 
ing at  page  746  of  the  Acts  of  1901.  The  de- 
fendant appeared  and  put  in  a  general  denial, 
and  pleaded  the  unconstitutionality  of  the 
act  referred  to,  alleging  that  it  is  in  viola- 
tion of  both  the  state  and  federal  Consti- 
tutions. The  magistrate  gave  judgment  in 
each  case  in  favor  of  the  plaintiffs,  and  the 
defendant  excepted  upon  the  various  grounds 
set  out  in  its  notice,  which  it  is  unnecessary 
to  repeat  in  full,  as  the  notice  is  in  the  rec- 
ord; but  it  may  be  said  that  some  of  the  ex- 
ceptions impute  error  to  the  magistrate  In 
assuming  that  the  checks  were  issued  in 
payment  for  labor,  and  in  not  holding  that 
the  act  was  unconstitutional,  in  that  it  does 
not  give  all  persons  the  equal  protection  of 
the  law,  does  not  apply  to  all  laborers,  and 
it  takes  property  from  a  citizen  without  due 
process  of  law,  and  limits  and  interferes  with 
the  liberty  of  the  citizen,  in  that  it  prevents 
him  from  freely  and  in  his  own  way  enter- 
ing into  contracts  with  others,  when  this 
liberty  is  allowed  to  all  persons  engaged  in 
agricultural  pursuits;  that  the  magistrate 
erred  in  deciding  that  the  plaintiffs  were  en- 
titled to  judgment  in  money  equal  to  the 
amount  of  the  checks,  and  erred  in  not  hold- 
ing that  the  plaintiffs,  if  entitled  to  judg- 
ment at  all,  could  only  recover  the  value  of 
the  checks,  paxiable  in  merchandise  and  not 


In  mon^,  and  erred  In  not  holding  that  tho 
plaintiffs  could  not  sue  the  defendant  at  all, 
because  the  act  fixes  the  penalty  for  its  vio- 
lation, and  erred  in  holding  that  judgment 
could  be  obtained  against  the  defendant  for 
any  sum  other  than  for  the  penalty  provided 
by  the  act  The  act  is  entitled  *An  act  to 
protect  laborers  in  their  wages,  and  to  re- 
peal inconsistent  acts,'  and  the  body  of  the 
act  is  found  in  the  first  volume  of  the  Code 
of  1902  (sections  2719  and  2720),  as  follows: 

"  'See.  2719.  It  shall  not  be  lawful  for  any 
corporation,  person  or  firm  in  this  state  to 
issue,  pay  out  or  circulate  for  payment  for 
the  wages  of  labor,  any  order,  check,  mem- 
orandum, token  or  evidence  of  indebtedness, 
payable  in  whole  or  in  part  otherwise  than 
in  lawful  money  of  the  United  States,  unless 
the  same  is  negotiable  in  cash  or  in  goods, 
wares  or  merchandise  or  supplies,  at  the  op- 
tion of  the  bolder,  at  the  store  or  other  place 
of  business  of  such  firm,  person  or  corpora- 
tion, or  at  the  store  of  any  other  person  on 
whom  such  paper  may  be  drawn,  where 
goods,  wares  or  merchandise  are  kept  for 
sale,  sold  or  exchanged;  and  the  person  who, 
or  corporation,  firm  or  company  which,  may 
issue  any  such  order,  check,  memorandum, 
token  or  other  evidence  of  indebtedness,  shall, 
upon  presentation  and  demand,  within  thirty 
days  from  date  of  delivery  thereof,  redeem 
the  same  in  goods,  wares,  merchandise  or 
supplies,  or  in  lawful  money  of  the  United 
States,  as  may  be  demanded  by  the  holder 
of  any  such  order,  memorandum,  token  or 
other  evidence  of  indebtedness:  provided, 
that  if  said  corporation,  person  or  firm  en- 
gaged as  specified  in  this  section  have  a  reg- 
ular pay  day  once  in  every  thirty  days,  then 
said  corporation,  person  or  firm  shall  not  be 
required  to  redeem  such  token  or  evidence  of 
indebtedness  in  cash  until  the  first  pay  day 
after  the  same  becomes  payable,  as  herein 
provided,  and  such  token  or  evidence  of  in- 
debtedness shall  be  presented  for  payment 
in  cash  only  on  such  pay  day:  provided,  that 
the  provisions  of  this  section  shall  not  apply 
to  agricultural  contracts  or  advances  made 
for  agricultural  purposes. 

"  'Sec.  2720.  Any  officer  or  agent  of  any 
corporation,  or  any  person,  firm  or  company 
engaged  in  the  business  of  manufacturing 
or  mining  in  this  state,  who  by  themselves 
or  agent  shall  issue  or  circulate  in  payment 
for  wages  of  labor  any  order,  check,  memo- 
randum, token  or  evidence  of  indebtedness, 
payable  in  whole  or  in  part  otherwise  than 
in  lawful  money  of  the  United  States,  with- 
out being  negotiable  and  payable  at  the  op- 
tion of  the  holder  in  goods,  wares,  merchan- 
dise, supplies  or  lawful  money  of  the  United 
States,  as  required  by  section  2719,  or  who 
shall  fail  to  redeem  the  same  when  presented 
for  payment  within  thirty  days  from  date  or 
delivery  thereof,  by  the  said  company  or  its 
acrent  at  his  or  their  office  or  place  of  busi- 
ness, in  lawful  money  of  the  United  States, 
or  who  shall  compel  or  attempt  to  coerce- 
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any  employee  of  any  such  corporation,  shall 
forfeit  to  the  employee  |50,  to  be  recovered 
In  court  of  competent  Jurisdiction.' 

"It  should  have  been  stated  that  the  checks 
in  question  have  on  one  side  of  them  the 
atatement  that  they  are  issued  for  the  con- 
venience of  employes,  and  on  the  other  side 
that  they  are  payable  in  merchandise  at  the 
Spartan  M111& 

"The  first  question  that  presents  itself 
under  the  exceptions  Is  whether  any  other 
person  than  the  laborer  or  employ^  has  a 
right  to  sue.  The  contention  of  the  plaintiffs 
is  that  the  word  'holder/  as  used  in  the  stat- 
ute, refers  to  any  person  who  may  have  the 
custody  of  the  checks  at  the  time  they  are 
presented  for  payment,  while  the  defendant 
contends  that  the  act,  as  shown  by  its  terms 
and  by  its  preamble,  is  intended  solely  for 
the  protection  of  laborers.  It  is  proper,  and 
ofttimes  necessary,  to  refer  to  the  preamble 
of  an  act  in  order  to  assist  in  the  construc- 
tion of  its  terms,  and,  upon  referring  to  the 
preamble  in  this  case,  it  is  designated  'An 
act  for  the  protection  of  laborers,'  and  the 
only  thing  in  the  act  that  points  to  any  other 
conclusion  is  the  use  of  the  word  'holder*  in 
the  body  of  the  act^which,  taken  by  Itself, 
will  indicate  that  it  had  reference  to  the 
person  who  had  possession  of  the  check. 
When  we  take  into  consideration  the  pream- 
ble of  the  act  from  which  we  gather  its  pur- 
port and  purpose,  and  consider  that,  with  the 
main  body  of  the  act,  and  with  the  conclud- 
ing clause  of  section  2720,  we  come  to  the 
conclusion  that  the  terms  'holder,'  'laborer* 
and  'employee'  are  all  used  in  the  same 
sense— in  fact,  bear  but  a  single  meaning, 
and  all  point  to  the  person  who  performs  the 
labor.  This  is  manifestly  so^  for  the  reason 
that  the  Legislature  can  have  no  intention 
to  protect  outsiders  dealing  with  the  laborer, 
but  its  manifest  intention  was  to  protect  the 
laborer  dealing  with  his  employer.  But  sup- 
pose that  this  should  not  be  so;  what  rights 
would  the  holder  of  the  check  have?  He 
would  have  clearly  such  rights  as  the  statute 
gave  him,  for,  when  a  statute  undertakes  to 
make  a  declaration  concerning  any  subject, 
that  is  the  whole  on  that  subject  Here  It 
has  undertaken  to  say  that  'it  shall  not  be 
lawful  for  any  corporation,  person  or  firm 
In  this  state  to  issue,  pay  out  or  circulate  for 
payment  for  the  wages  of  labor,  any  order, 
check,  memorandum,  token  or  evidence  of 
indebtedness,  payable  in  whole  or  in  part 
otherwise  than  in  lawful  money  of  the  Unit- 
ed States,  unleiss  the  same  is  negotiable  and 
redeemable  at  its  face  value,  without  dis- 
count in  cash  or  in  goods,  wares  or  merchan- 
dise or  supplies  at  the  option  of  the  holder 
•  •  •'  While  it  makes  the  declaration 
that  this  shall  not  be  done,  yet  at  the  same 
time  it  does  not  declare  such  contract  to  be 
void  and  not  enforceable,  nor  does  it  pro- 
vide that  in  the  case  of  the  failure  to  carry 
out  the  requirements  of  the  act,  the  holder 
of  the  check,  memorandum,  or  token  shall 


liave  the  right  to  recover  a  Judgment  based 
upon  such  check,  memorandum,  or  token. 
Then  whence  does  this  right  arise?  The 
plaintiff  in  this  case  alleges  that  the  defend- 
ant became  Indebted  to  the  plaintiffs  for  cer- 
tain brass  checks  issued  and  redeemable  un- 
der this  act  Now,  in  order  to  become  in- 
debted to  the  plaintiffs,  there  must  have  been 
some  contract,  express  or  implied.  There 
was  no  express  contract  on  the  part  of  the 
defendant  to  pay  these  checks  in  money,  and 
there  was  no  implied  contract  to  pay  them 
in  money,  because  an  implied  ccMitract  of  in- 
debtedness could  not  be  Inferred  from  the 
r.ature  of  the  check  Itself,  which  expressly 
says  that  the  same  shall  be  payable  in  mer- 
chandise, and  there  are  none  of  the  elements 
of  an  implied  contract  in  the  transaction, 
and,  as  stated,  the  statute  does  not  give  any 
right  to  the  holder  to  bring  an  action  against 
the  defendant  in  case  of  liis  failure  to  pay 
in  money.  The  act  was  designed  to  protect 
the  laborer,  by  preventing  the  employer  from 
issuing  these  tokens  in  payment  for  labor, 
and  then  coercing  the  laborer  to  take  the 
same  in  merchandise  instead  of  money,  and 
it  was  not  designed  to  enable  such  persons  as 
might  deal  with  the  laborer  to  come  in  and 
take  the  place  of  the  laborer,  and  insist  on 
a  right  not  created  in  his  favor.  It  will  be 
noted  in  these  cases  that  th>  laborers  them- 
selves are  not  complaining,  and  there  is  no 
testimony  whatever  from  any  of  them  as  to 
the  manner  of  acquiring  or  parting  with 
these  checks.  The  magistrate,  in  his  report 
says  that  there  was  no  question  that  these 
checks  were  issued  in  payment  for  labor,  but 
that  is  not  borne  out  from  the  testimony,  for 
the  statement  of  Mr.  Montgomery,  the  treas- 
urer of  th/e  mill,  is  as  follows:  'Q.  Mr.  Mont- 
gomery, was  any  contract  ever  made  be- 
tween the  mill  and  any  of  its  employ^  for 
the  payment  by  the  mill  to  its  operatives  for 
their  labor  in  checks?  A.  No,  sir.  Q.  So, 
then,  you  never  issued  the  checks  to  any  of 
the  operatives  of  the  mill  in  payment  for 
their  labor?  A.  No,  sir.  Q.  I  want  to  ask 
this,  Mr.  Montgomery:  Was  it  not  true  that 
these  checks  would  frequently  be  Issued  be- 
fore the  labor  was  performed?  A.  Yes,  sir; 
we  issue  checks  to  people  before  they  ever 
go  into  the  mill.'  Mr.  Montgomery  then  goes 
on  to  illustrate  how  the  checks  were  Issued 
and  the  books  kept. 

"If  it  should  be  conceded  that  the  act  in 
question  is  a  valid  exercise  of  the  legisla- 
tive power,  and  that  its  provisions  will  ex- 
tend to  the  plaintiffs  in  this  case,  as  to  hold- 
ers of  the  checks,  then  what  .rights  would 
they  have?  The  act  itself  says  that  it  shall 
not  be  lawful  to  issue  any  check  payable 
other  than  in  the  manner  prescribed  in  the 
act  viz.,  other  than  in  money  or  merchan- 
dise, but  in  this  case  the  defendant  has  done 
what  the  act  says  it  must  not  do — it  has 
issued  checks  redeemable  in  merchandise — 
and  the  plaintiffs  have  purchased  them  and 
have  paid  for  them  in  merchandise,  and  now 
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tliej  Invoke  the  aid  of  the  act  to  enable  them 
to  get  payment  in  money.  Since  the  de- 
fendant has  violated  the  terms  of  the  act, 
and  made  a  contract  other  than  as  provided 
for  under  Its  terms,  the  remedy  of  the  hold- 
er (conceding  at  this  point  that  the  holder 
has  any  remedy)  would  be  to  present  the 
checks  and  demand  merchandise,  and  then, 
if  hlB  demand  for  merchandise  were  refused, 
he  might  bring  his  action  for  damages,  al- 
leging his  damages  to  be  the  value  of  the 
merchandise  which  was  refused  to  be  fur- 
nia^ied.  But  in  this  case  no  such  action  can 
be  brought,  for  the  reason  that  the  plain- 
tiffs have  prevented  the  defendant  from  car- 
rying out  the  contract  in  this  manner,  by  re- 
fusing to  take  the  merchandise,  and,  as  has 
been  before  stated  herein,  there  is  no  penalty 
IHTovlded  for  this,  other  than  that  created  in 
favor  of  the  employ^. 

"But  the  greatest  stress  is  laid  upon  the 
exception  that  the  statute  Is  unconstitu- 
tional, in  that  It  violates  the  provisions  both 
of  the  state  and  federal  Ck>nstitution8.  The 
provisions  of  these  Constitutions  are  prac- 
tically identical,  and  their  terms  are  so  well 
known  that  they  need  not  be  repeated.  Our 
Supreme  Ck>urt  has  recently  passed  upon  this 
question  in  a  full,  clear,  and  elaborate  man- 
ner, in  the  case  of  Porter  v.  Railroad  Com- 
pany, 63  S.  C.  109,  41  S.  B.  106,  90  Am.  St 
Rep.  670,  and  one  of  the  latest^  if  not  the 
latest,  decisions  on  the  subject  by  the  United 
States  Supreme  Court  is  the  case  of  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  22  Sup.  Ct 
431,  46  L.  Ed.  679,  and  our  own  court  is 
thoroughly  in  accord  with  the  principles  laid 
down  in  this  case.  In  Connolly  v.  Union 
Sewer  Pipe  Co.,  decided  March  10,  1908,  the 
court  says:  *Wbat  may  be  regarded  as  a 
denial  of  the  equal  protection  of  the  laws 
Is  a  question  not  always  easily  determlnedt 
as  the  decisions  of  this  court  and  of  the 
highest  courts  of  the  states  will  show.  It  is 
sometimes  difficult  to  show  that  a  state  en- 
actment, having  its  source  in  a  power  not 
controverted,  infringes  rights  protected  by 
the  national  Constitution.  No  rule  can  be 
formulated  that  will  cover  every  case.  But 
upon  this  general  question  we  have  said  that 
the  guaranty  of  the  equal  protection  of  the 
laws  means  that  no  person  or  class  of  per- 
sons shall  be  denied  the  same  protection  of 
the  laws  which  Is  enjoyed  by  other  persons 
or  other  classes  in  the  same  place  and  un- 
der like  circumstances.  •  •  •  The  four- 
teenth amendment  In  declaring  that  no  state 
shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws,  undoubtedly 
intended  not  only  that  there  should  be  no 
arbitrary  deprivation  of  life  or  of  liberty, 
or  arbitrary  spoliation  of  property,  but  that 
equal  protection  and  security  should  be  given 
to  all  under  like  circumstances  in  the  en- 
joyment of  their  personal  and  dvil  rights; 
that  all  persons  should  be  equally  entitled 


to  pursue  their  happiness  and  acquire  and 
enjoy  property.  •  ♦  •'  And  it  also  states 
that  The  equal  protection  of  the  laws  Is  a 
pledge  of  the  protection  of  equal  laws,'  and 
further:  The  fourteenth  amendment  requir- 
ed that  all  persons  subject  to  legislation  11m-. 
Ited  as  to  the  objects  to  which  it  is  directed, 
or  by  the  territory  within  which  It  is  to 
operate,  shall  be  treated  alike,  under  like 
circumstances  and  conditions,  both  in  the 
privileges  conferred  and  in  the  liabilities  Im- 
posed.' 'Due  process  of  law  and  the  equal 
protection  of  the  laws  are  secured  if  the  laws 
operate  on  all  alike,  and  do  not  subject  the 
Individual  to  an  arbitrary  exercise  of  the 
powers  of  government'  ,  And  again:  *A11 
such  regulations,  and  those  of  like  character, 
so  long  as  they  proceed  within  reasonable 
limits  and  general  usage,  are  within  the  dla- 
cretion  of  the  state  Legislature,  or  the  people 
of  the  state  in  framing  their  Constitution/ 
And  again.  In  reference  to  classification,  the 
court  says:  llie  difficulty  ia  not  met  by 
saying  that  generally  speaking,  the  state, 
when  enacting  laws,  may,  In  Its  discretion, 
make  a  classification  of  persons,  firms,  cor- 
porations, and  associations,  in  order  to  sub- 
serve public  Objects.'  -  "^or  this  court  has 
held  that  claasification  *must  always  rest 
upon  some  difference  which  bears  a  reason- 
able and  Just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed,  and 
can  never  be  made  arbitrarily  and  without 
such  basis.  •  »♦  ♦  But  arbitrary  selection 
can  never  be  Justified  by  calling  It  classifica- 
tion. The  equal  protection  demanded  by  the 
fourteenth  amendment  forbids  this.  •  •  • 
No  duty  rests  more  Imperatively  upon  the 
courts  than  the  enforcement  of  those  con- 
stitutional provisions  intended  to  secure  that 
equality  of  rights  which  is  the  foundation  oi 
free  government  ♦  •  ♦  It  is  apparent 
that  the  mere  fact  of  classification  is  not 
sufficient  to  relieve  a  statute  from  the  reach 
of  the  equality  clause  of  the  fourteenth 
amendment  and  that  in  all  cases  it  must 
appear  not  only  that  a  classification  has 
been  made,  but  also  that  it  Is  one  based  upon 
some  reasonable  groundr— some  difference 
which  bears  a  Just  and  proper  relation  to  the 
attempted  classification,  and  is  not^a  mere 
arbitrary  selection.' 

"If  we  add  to  the  foregoing  the  well-known 
principle  that  everything  must  be  taken  in 
favor  of  the  constitutionality  of  an  act — 
that  it  will  not  be  declared  to  be  unconsti- 
tutional except  it  be  shown  to  be  clearly 
in  violation  of  some  constitutional  provision, 
either  state  or  federal — ^we  have  before  us 
the  principles  upon  which  the  validity  of 
the  act  in  question  must  be  determined.  In 
declaring  that  the  provisions  of  this  act  shall 
not  apply  to  agricultural  contracts  or  ad- 
vances made  for  agricultural  purposes,  and 
In  providing  a  penalty  against  the  officers 
or  agents  or  any  corporation,  or  any  person, 
firm,  or  company,  engaged  In  the  business  of 
manufacturing  or  mining  in  this  state,   is 
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the  act  simply  classifying  in  a  proper  manner 
those  persons  or  subjects,  and  operating 
upon  them  properly  as  a  class,  or  has  it  made 
an  arbitrary  selection  in  reference  to  them, 
and  in  excluding  all  others?  There  should 
be  some  reason  for  excluding  agricultural 
contracts  or  advances  made  for  agricultural 
purposes  from  the  provisions  of  the  act,  and 
there  should  be  some  reason  for  subjecting 
ofl9cer8,  agents,  persons,  firms,  companies, 
and  corporations  engaged  in  manufacturing 
and  mining  to  the  penalty  prescribed  by  the 
act 

''What  reason  can  be  given  for  this?  A 
man,  with  the  members  of  his  family,  might 
go  in  the  early  part  of  the  year  to  work  on  a 
farm  as  farm  laborers,  and  the  farmer  would 
be  permitted,  if  he  thought  proper  to  do  so, 
to  hand  out  to  this  man  and  his  family 
checks  or  other  tokens  of  indebtedness  for 
labor,  and,  after  they  were  received,  the  per- 
sons receiving  them,  or.  the  persons  who 
might  trade  for  them,  would  be  compelled 
to  take  them  in  merchandise;  while,  on  the 
other  hand,  the  same  person,  with  the  mem- 
bers of  his  family,  after  the  crop  is  made 
and  carried  to  the  Spartan  Mills,  for  in- 
stance—the defendant  here— and  sold  to  it, 
could  enter  into  the  employment  of  the  de- 
fendant, undertaking  to  labor,  and  if  they 
saw  fit  to  take  checks  as  a  mattor  of  accom- 
modation, from  which  to  obtain  credit  at  the 
store  of  the  defendant,  or  in  payment  for 
labor,  they  could  on  any  pay  day  come  and 
change  their  contract,  and  demand  payment 
in  money.  The  same  avenue  is  open  to  the 
farmer  who  employed  them  in  the  summer 
time,  to  obtain  the  money  through  the  great 
commercial  arteries  of  the  country,  and  settle 
with  them  at  stated  periods,  as  is  open  to  the 
defendant.  Then  why  protect  one  and  deny 
the  equal  protection  of  the  laws  to  the  other? 
Where  is  the  reason  for  It?  Can  it  be  said 
that  the  defendant  has  better  facilities  for 
obtaining  money?  Is  it  more  wealthy  than 
the' farmer  who  employs  labor?  If  this  be 
so,  it  can  be  answered  that  one  farmer  may 
have  two  or  three  times  as  much  as  his  next 
door  neighbor,  who  is  also  a  farmer,  and 
that,  as  long  as  there  is  a  diflPerence  in  tem- 
perament and  intellect,  some  men  will  be 
poor  and  others  rich.  And  yet  the  law 
knows  no  difference.  It  operates  on  rich  and 
poor  alike. 

"It  is  contended  by  the  defendant  that  not 
only  does  the  act  in  question  operate  une- 
qually upon  persons  in  the  same  class,  sim- 
ilarly situated,  but  that  it  denies  the  same 
rights  and  privileges  granted  to  others,  in 
that  it  allows  certain  person^  and  classes  of 
persons  similarly  situated  to  make  any  kind 
of  contracts  that  they  may  think  proper,  and 
denies  this  right  to  others.  As  a  general 
proposition,  all  persons  who  are  capable  of 
consent  can  enter  Into  a  contract,  based  upon 
a  real  consideration,  touching  a  legal  sub- 
ject-matter, and  the  courts  will  enforce  con- 
tracts which  have  these  elements,  and  will 


not  undertake  to  make  contracts  between  tne 
parties.  The  act  in  question  pi-ohibits  issu- 
ing, paying,  or  circulating  for  paymoit  for 
the  wages  of  labor,  any  order,  check,  memo- 
randum, or  token,  unless  the  same  be  re- 
deemable in  cash,  goods,  wares,  or  merchan- 
dise, but  excludes  from  its  operations  the 
persons  named,  and  imposes  a  penalty  upon 
some  of  those  who  violate  its  terms,  and 
does  not  subject  others,  although  they  may 
be  similarly  situated,  to  the  same  penalty. 
In  reference  to  corporations  generally,  it 
would  be  perfectly  competent  fbr  the  Lc^^is- 
lature  to  declare  certain  restrictions  con- 
cerning the  management  and  government  of 
the  corporation,  because  the  corporation,  be- 
ing the  creation  of*  the  Legislature,  is  subject 
to  its  control,  but  it  would  have  to  make  an 
enactment  that  would  operate  upon  aU  corpo- 
rations of  a  similar  class  in  like  manner. 
Here  manufacturing  and  mining  corporations 
have  been  arbitrarily  selected,  and  made  the 
subject  of  a  penalty  for  doing  an  act  which 
other  corporations  similarly  situated  may 
do  with  impunity.  The  act  prevents  persons 
from  selling  any  article  or  property  and  tak- 
ing payment  in  labor,  and  prevents  laborers 
from  acquiring  property  by  their  labor,  if  one 
of  them  should  see  fit  to  contract  to  sell  his 
pi'operty  for  labor,  and  the  other  to  receive 
property  in  payment  for  labor. 

"If  the  act  in  question  be  allowed  to  stand, 
then  no  person  in  this  state  could  enforce 
any  contract  for  the  sale  of  any  property  or 
article  with  any  laborer,  other  than  an  ag- 
ricultural laborer  or  a  laborer  taking  agricul- 
tural advances,  for,  no  matter  what  may  be 
the  form  of  the  evidence  of  indebtednesa— no 
matter  whether  the  laborer  has  agreed  to 
take  payment  in  land,  houses,  cattle,  or  mer- 
chandise—he can  repudiate  his  contract*  at 
pleasure,  and  come  up  and  say  that  he  must 
be  paid  in  money,  which  is  a  direct  contra- 
vention of  the  Constitution  of  the  United 
States,  which  declares  that  no  law  shall  be 
passed  to  impair  the  obligation  of  a  contract, 
and  directly  interferes  with  the  liberty  of  the 
citizen  in  acquiring  and  disposing  of  prop- 
erty. And  in  this  view  of  the  case  the  act 
would  be  unconstitutional  even  without  the 
exemptions,  but  with  the  exemptions,  and 
the  imposition  of  the  penalty  on  certain  per- 
sons, firms,  and  corporations,  it  is  clearly 
unconstitutional. 

"Take,  for  instance,  another  result,  if  this 
act  be  allowed  to  stand.  Under  the  act  in 
relation  to  business  corporations  in  this  state, 
suppose  that  the  defendant  here  should  de- 
cide to  issue  an  increase  of  its  capital  stock, 
and  a  large  number  of  shares  were  thrown 
on  the  market,  and  having,  as  it  has,  a  large 
number  of  employes,  it  desired  to  encourage 
these  employes  to  take  stock  and  become  in- 
terested in  the  workings  of  the  mill,  and  that 
those  employes  had  no  other  means  of  pay- 
ing for  their  stock  than  by  their  labor;  the 
statutes  provide  that  such  subscriptions  may 
be  paid  in  money,  property,  or  labor.    And 
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suppose  that  the  employes  enter  their  sub- 
scxiptions  payable  in  labor,  and  that  at  the 
end  of  each  month,  until  the  price  of  the  sub- 
scription has  bl&en  worked  out  In  labor,  the 
officers  of  the  corporation  should  give  to  such 
laborer  a  memorandum  stating,  'This  certifies 
that  A.  B.,  the  holder  thereof,  Is  entitled  to 
$10  for  labor  performed,  payable  only  in 
subscription  to  the  capital  stock  of  the  Spar- 
tan Mills,  in  accordance  with  the  terms  of 
Its  subscription/  Here  the  laborer  has  per- 
formed labor  for  a  corporation.  Here  Is  a 
memorandum  or  token  Issued  In  payment 
for  labor,  and,  if  the  construction  of  the  act 
contended  for  be  given  to  it,  the  laborer 
could  come,  and  on  any  pay  day  Tiolate  the 
terms  of  his  subscription,  and  demand  and 
compel  the  defendant  to  pay  In  money,  in- 
stead of  giving  him  stock  for  his  subscrip- 
tion. 

''According  to  the  views  that  we  enter- 
tain of  the  statute,  and  of  the  law  applicable 
thereto,  the  plaintiffs  herein  could  have  no 
right,  as  a  holder  of  the  checks,  to  a  'money 
Judgment'  The  act  was  not  intended  for 
their  protection,  and  their  remedy,  if  they 
had  any  remedy  at  all,  was  simply  to  re- 
ceive the  goods;  and,  having  been  offered 
the  goods,  they  have  no  right  to  sue  in  this 
case. 

"And  further,  the  act  in  question  is  uncon- 
stitutional, in  that  it  violates  both  the  terms 
of  our  own  Constitution  and  of  the  Constitu- 
tion of  the  United  States,  in  abridging  the 
liberty  of  the  citizen  to  contract  and  be  con- 
tracted with— -to  acquire  and  enjoy  his  prq[>- 
erty.  It  impairs  the  obligations  of  contracts, 
and  denies  the  equal  protection  of  the  laws 
to  the  citizens  of  our  state. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  exceptions  be  sustained,  and 
the  complaints  in  each  of  the  said  cases  be, 
and  they  are  hereby,  dismissed,  with  costs.'* 

From  this  Judgment  the  plaintiffs  appeal 
on  the  following  exceptions: 

"(1)  That  his  honor  erred  in  holding  that 
the  terms  'holder,'  'laborer,'  and  'employee,* 
in  the  act  entitled  'An  act  to  protect  laborers 
in  their  wages,  and  to  repeal  inconsistent 
acts,'  incorporated  as  sections  2719  and  2720 
of  the  Code  of  1902,  are  all  used  in  the  same 
case,  with  but  a  single  meaning,  to  wit,  the 
person  who  performs  the  labor.  The  error 
being  that  there  is  nothing  in  the  act  to  point 
to  such  conclusions,  or  to  indicate  that  any 
other  meaning  was  Intended  to  attach  to 
'holder'  than  its  usual  and  ordinary  one,  to 
wit,  the  person  holding  the  checks. 

"(2)  That  his  honor  erred  in  holding  that 
the  act  does  not  provide  that,  in  case  of  fail- 
ure by  the  employer  to  carry  out  the  require- 
ments thereof,  the  holder  of  the  check  shall 
have  the  right  to  recover  a  Judgment  based 
upon  such  check.  The  error  being  that  the 
act  specifically  provides  that  the  holder, 
whoever  he  may  be,  shall  have  the  right  to 
demand,  and  that  it  shall  be  the  duty  of  the 
employer    to    pay,    such    check    in    money; 


thereby  enacting  a  cause  of  action  in  favor 
of  the  holder  against  the  employer  upon  such 
right  of  the  holder  and  such  violated  duty 
of  the  employer. 

"(3)  That  his  honor  erred  in  holding  that 
the  magistrate's  finding  that  there  was  no 
question  that  the  chedu  were  issued  in  pay- 
ment for  labor  is  not  borne  out  from  the 
testimony.  The  error  being  that  his  honor 
only  considered  a  part  of  Mr.  Montgomery's 
testimony,  and  not  the  whole  of  it;  and  his 
testimony  conclusively  showing  that  the  la- 
bor of  the  employ^  bought  and  paid  for  the 
checks,  and  that  the  checks  bought  and  paid 
for  the  labor ;  It  making  no  difference  wheth- 
er the  checks  were  delivered  in  advance  of 
the  labor  rendered  or  subsequent  thereto; 
the  agreement  of  the  parties  being  that  the 
checks  were  to  be  paid  for  by  labor,  or  vice 
versa;  there  being  an  interchange  of  labor 
for  checks,  or  checks  for  labor. 

"(4)  That  his  honor  erred  in  holding  that 
the  plaintiffs  cannot  recover,  for  the  reasons 
that  the  defendant  violated  the  act  in  issu- 
ing checks  redeemable  in  merchandise  only; 
the  remedy  of  the  plaintiffs  being,  if  they 
have  a  remedy,  to  present  the  checdcs  and 
demand  merchandise,  and,  upon  demand  be- 
ing refused,  to  bring  their  action  for  dam- 
ages in  the  amount  of  the  value  of  the  mer- 
chandise, but  that  in  these  cases  no  such 
action  could  be  brought,  because  that  plain- 
tiffs prevented  the  defendant  from  carrying 
out  the  merchandise  contract  by  refusing  to 
accept  the  merchandise.  The  error  being, 
it  is  respectfully  submitted,  that  such  hold- 
ing is  argument  in  circle,  and  bases  the  de- 
fendant's nonliability  to  plaintiffs  solely  up- 
on the  defendant's  violation  of  the  right  of 
plaintiffs  under  the  statute  to  requhre  the 
labor  to  be  paid  for  in  money,  and  that  his 
honor's  conclusion  is  in  direct  conflict  with 
the  terms  of  the  statute. 

"(5)  That  his  honor  erred  in  holding  that 
the  said  act  is  unconstitutional  for  the  rea- 
sons stated  by  him,  because  in  violation  of 
the  United  States  Constitution  and  the  Con- 
stitution of  South  Carolina,  in  abridging  the 
liberty  of  the  citizen  to  contract  and  be  con- 
tracted with,  and  to  acquire  and  enjoy  his 
property.  The  error  being  that  the  reasons 
stated  by  his  honor  for  such  position  are  not 
sustained  by  the  act,  and  do  not  lead  to  the 
conclusion  reached  by  him. 

"(6)  That  his  honor  erred  in  holdhig  that 
the  act  in  question  is  unconstitutional,  be- 
cause impairing  the  obligation  of  contracts, 
and  denying  the  equal  protection  of  laws 
to  citizens  of  the  state.  The  error  being  that 
the  reasons  stated  by  his  honor  for  such 
conclusions  are  not  sustained  by  the  act  in 
question,  and  do  not  lead  to  the  conclusions 
reached  by  him.  The  exception  of  agricul- 
tural contracts  and  advances  made  for  agri- 
cultural purposes  does  not  render  the  act  un- 
constitutional, because  such  exception  rests 
upon  a  difference  bearing  a  reasonable  and 
Just  relation  to  the  act,  and  not  made  ar- 
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bitrarUy.  The  said  act  accords  to  every  per- 
son or  class  of  persons  the  same  protection 
of  law  that  is  enjoyed  by  other  persons  or 
classes  under  like  circnmstances.  Farm  la- 
borers occupy  a  peculiar  relation  to  their 
employers,  and,  to  a  large  extent,  are  de- 
pendent upon  the  output  of  a  f^rm  for  their 
remuneration.  In  a  majority  of  instances 
they,  receive  their  pay  at  the  end  of  the  year 
in  part  of  the  crops,  and  not  in  money. 
They  have  a  lien  upon  the  crops  made  by 
them  for  their  wages  by  statute.  Farm  la- 
borers' products  are  not  sold  as  fast  as 
made,  as  in  cases  of  other  laborers,  and  are 
not  reduced  to  cash.  To  require  payment 
of  farm  labor  in  cash,  and  not  by  credit, 
would  necessitate  a  revolution  in  the  meth- 
ods of  farming  in  the  state;  and  at  the  time 
of  the  passage  of  said  act  there  was  already 
in  force  in  this  state  an  act  prohibiting  the 
issue  of  plantation  chedcs,  designed  for  the 
protection  of  this  special  class  of  labor, 
which  act  is  incorporated  in  volume  2  of  the 
Code  of  1902,  as  section  858,  and  plantation 
laborers  being  further  protected  in  their  con- 
tracts by  sections  2715  and  2716  of  volume 
1  of  said  Code." 

Stanyame  Wilson,  foi  appellants.  O.  P. 
Sanders,  for  respondent 

JONES,  J.  We  affirm  the  judgment  of  the 
circuit  court  upon  this  ground:  The  circuit 
court  has  found,  as  matter  of  fact,  that  the 
testimony  does  not  bear  out  the  conclusion 
of  the  magistrate  that  the  checks  in  ques- 
tion were  Issued  in  payment  for  labor.  This 
being  an  appeal  in  a  case  at  law,  the  finding 
of  the  circuit  court  on  a  question  of  fact  is 
not  reviewable.  We  do  not  think  that  it 
can  be  said  that  the  only  Inference  from  the 
testimony  is  that  the  checks  Were  issued  in 
payment  for  wages  of  labor.  One  of  the 
plaintiffs  (Mr.  Lytle)  testified  that,  when 
he  demanded  payment  of  the  checks  in  cash 
from  the  assistant  treasurer  of  the  mills,  he 
said  he  would  redeem  them  in  goods,  but 
not  Id  cash;  that  he  did  not  issue  them  for 
labor,  but  that  they  were  issued  for  the 
convenience  of  the  operatives  and  the  store. 
The  assistant  treasurer,  Mr.  Montgomery, 
testified  that  the  checks  were  sold  to  the 
operatives,  and  a  charge  made  of  them 
against  the  operatives  on  the  storebooks  of 
the  company  as  merchandise  checks;  that  on 
the  regular  pay  days,  which  were  the  12th 
and  27th  of  each  month,  the  operatives  would 
be  paid  for  their  labor  the  balance  due  after 
.deducting  the  store  account;  that  no  contract 
was  ever  made  between  the  mill  and  any  of 
its  employes  for  the  payment  of  their  labor 
in  checks;  that  no  checks  were  ever  issued 
to  any  operative  in  payment  for  his  labor; 
that  checks  were  frequently  issued  before  any 
labor  was  performed;  that  it  was  optional 
with  the  employes  to  buy  checks  or  coupon 
books,  or  have  merchandise  charged.  This 
was  the  substance  of  the  testimony  on  this 


point,  and  it  cannot  be  said  that  the  circuit 
court  committed  error  of  law  in  holding, 
upon  the  testimony,  that  the  checks  were  not 
issued  in  payment  of  labor.  Since  the  un- 
disputed testimony  was  that  these  metal 
checks  were  redeemable  on  their  face  only  in 
merchandise  at  the  store  of  the  defendant, 
and  that  defendant  offered  and  stood  ready 
to  redeem  them  in  merchandise,  and  plain- 
tiffs refused  to  accept  same,  plaintiffs  can- 
not recover  in  this  action.  Plaintiffs  claim 
the  right  to  recover  because  of  the  statute 
dted,  but  have  failed  to  bring  themselves 
within  the  terms  of  the  statute^  as  the  hold- 
ers of  checks  issued  in  payment  for  labor. 

Under  this  view,  it  Is  immaterial  to  the 
disposition  of  this  case  whether  the  act  in 
question  is  constitutional  or  not,  and  defend- 
ant is  not  in  a  position  to  assail  the  consti- 
tutionality of  the  act,  since  the  record  does 
not  show  a  case  arising  under  the  act  In- 
asmuch, however,  as  the  circuit  court  has 
declared  sections  2719,  2720,  Civ.  Code,  un- 
constitutional, and  the  matter  has  been 
strenuously  argued  before  us,  and  an  expres- 
sion of  our  view  is  deemed  important  we  will 
not  withhold  consideration  of  the  question. 
The  view  of  the  circuit  court  is  presented  in 
the  circuit  decree,  which,  with  the  exceptions 
thereto,  is  herewith  reported. 

In  the  first  place,  as  this  is  not  an  action 
to  recover  any  penalty  Imposed  under  section 
2720,  quoted  in  the  decree  of  the  circuit 
court,  a  consideration  of  such  section  is  not 
involved.  The  plaintiffs'  action  is  based 
solely  upon  section  2719,  and  our  considera- 
tion should  be  confined  to  that  As  to  that 
section,  it  is  contended  that  the  proviso  "that 
the  provisions  of  this  section  does  not  apply 
to  agricultural  contracts  or  advances  made 
for  agricultural  purposes"  renders  the  act 
unconstitutional.  The  authority  mainly  re- 
lied on  to  sustain  this  view  (Connolly  v. 
Union  Sewer  Pipe  Co.,  22  Sup.  Ct  431,  46 
L.  Ed.  679)  does  not  appear  to  us  to  be  at 
all  conclusive.  Under  the  Illinois  trust  act 
condemned  in  that  case,  all,  except  producers 
of  agricultural  commodities  and  raisers  of 
live  stock,  who  combine  their  capital,  skill, 
or  acts  for  any  of  the  purposes  named  in  the  • 
act  to  destroy  competition  and  control  prices, 
may  be  punished  as  criminals,  while  agri- 
culturalists and  live  stock  raisers,  in  respect 
of  their  products  or  live  stock  in  hand,  are 
exempted  from  the  operation  of  the  statute, 
and  may  combine  and  do  that  which  if  done 
by  others  would  be  a  crime  against  the  state. 
As  was  stated  by  this  court  in  Simmons  v. 
Telegraph  Company,  63  S.  C.  430,  41  S.  B. 
521,  57  L.  R.  A.  607:  ''Legislation  is  not 
unequal  or  discriminatory,  in  the  sense  of 
the  equality  clause  of  the  Ck)nstitution,  mere- 
ly because  it  is  special  or  limited  to  a  par- 
ticular class.  The  decisions  of  the  United 
States  Supreme  Court  establish  that  the  Leg- 
islature has  power  to  make  a  classification 
of  persons  or  property  for  public  purposes, 
provided  such  classification  is  not  arbitrary 
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aod  bean  reasonable  relation  to  the  purpose 
to  be  effectuated,  and  that  the  equality  clause 
Is  not  violated  when  all  within  the  designated 
class  are  treated  alike.  In  the  case  of  Bar^ 
bier  v.  CJonnolly.  118  U.  S.  27,  6  Sup.  Ct  357, 
28  li.  Ed.  923,  the  court  said:  'Glass  legis- 
lation, discriminating  against  some  and  fa- 
voring others,  is  prohibited,  but  legislation 
which  in  carrying  out  a  public  purpose  la 
limited  in  Its  operation,  if  within  the  sphere 
of  its  operation  it  affects  alike  all  persons 
similarly  situated,  is  not  within  the  [four- 
teenth] amendment.  •  ♦  ♦  Neither  the 
amendment,  broad  and  comprehensive  as  It 
is,  nor  any  other  amendment,  was  designed 
to  interfere  with  the  power  of  the  state- 
sometimes  termed  its  police  power — ^to  pre- 
scrilie  regulations  to  promote  the  health* 
peace,  morals,  education,  and  good  order,  and 
to  legislate  so  as  to  Increase  the  Industries 
of  the  state,  develop  its  resources,  and  add 
to  its  wealth  and  prosperity/  In  Soon  Uing 
V.  Crowley,  113  U.  S.  703,  5  Sup.  Ot.  730 
[28  L.  ^d.  1145],  the  court  said:  ^The  specific 
regulations  for  one  kind  of  business  which 
may  be  necessary  for  the  protection  of  the 
'public  can  never  be  a  just  ground  of  com- 
plaint because  like  restrictions  are  not  im- 
posed upon  the  business  of  a  different  kind. 
The  discriminations  which  are  open  to  ob- 
jection are  those  where  persons  engaged  in 
the  same  business  are  subjected  to  different 
restrictions  or  are  held  entitled  to  different 
privileges  under  the  same  conditions.'  In  the 
case  of  Railway  v.  Mackey,  127  U.  S.  205,  8 
Sup.  Ct.  1161  [32  L.  Ed.  107J.  the  court  af- 
firmed the  constitutionality  of  a  Kansas  stat- 
ute imposing  upon  railroad  corporations  fu- 
ture liabilities  for  damages  to  employes  by 
negligence  of  their  fellow  servants,  notwith- 
standing no  such  liability  existed  against 
any  other  person  or  corporation,  because 
the  court  considered  that  the  legislation  met 
a  particular  necessity,  and  all  railroad  cor- 
porations, without  distinction,  were  made 
subject  to  the  same  liability.'* 

In  the  case  of  St  Louis,  etc.,  Ry.  Co.  v. 
Mathews,  165  U.  S.  1,  17  Sup.  Ct  243,  41  L. 
Kd.  611,  which  accords  with  McCaudlees  v. 
R.  R.  Co.,  38  S.  O.  116,  16  S.  B.  429,  18  L.  R. 
A.  440,  it  was  held  that  a  statute  making 
railroad  companies  liable  tor  property  de^ 
stroyed  by  fire  communicated  from  their  lo- 
comotives did  not  violate  the  fourteenth 
amendment  even  though  the  liability  did 
not  depend  on  any  negligence  of  the  raihroad 
company.  Let  it  be  noticed  that  in  the  two 
last  named  cases  the  classification  for  the 
imposition  of  special  liability  was  not  affect- 
ed by  the  fact  that  there  were  other  common 
carriers  operating  with  steam,  which  might 
communicate  fire,  or  whose  employes  might 
sustain  injuries  through  the  negligence  of 
their  fellow  servants;  thus  showing  that  a 
classification  need  not  include  all  engaged  in 
a  general  business,  as  the  business  of  carry- 
ing freight  and  passengers,  but  may  simply 
embrace  a  more  limited  class,   who  carry 


freight  and  passengers  in  a  parttoolar  way  or. 
by  particular  instrumentalities. 

So,  in  the  case  of  Holden  v.  Hardy,  169  U. 
S.  366,  18  Sup.  Ct  383,  42  L.  Ed.  780,  the 
court  sustained,  as  not  violative  of  the  four- 
teenth amendment  a  Utah  statute  forbidding 
the  employment  of  workingmen  for  more 
than  eight  hours  per  day  In  mines  and  in  the 
smelting  reduction,  or  refining  ot  ores  or 
metals,  although,  no  doubt,  it  would  be  easy 
to  point  out  in  Utah  other  occupations  where- 
in it  might  be  proper  and  advisable  to  pre- 
scribe limitations  of  the  hours  ci  labor.  It 
is  no  fatal  objection  to  a  classification  that 
It  is  not  perfect,  that  it  is  unwise,  that  it  Is 
inexpedient  To  be  obnoxious  to  the  toxsr- 
teenth  amendment  the  classification  must- be 
manifestly  unreasonable,  v^thout  basis  or 
any  reasonable  difference  or  distinction 
among  the  objects  of  classiflcation--with  re- 
spect to  the  purpose  of  classification,  must 
be  arbitrary.  The  solution  of  tbia  question 
in  many  cases  is  omfessedly  difficult  and 
delicate,  and  it  must  always  be  borne  in 
mind,  as  a  vital  principle,  that  a  statute 
should  not  be  declared  unconstitutional  un- 
less it  is  a  clear,  unmistakable  violation  of 
the  fundamental  law. 

In  the  case  of  Otis  v.  Parker,  187  U.  S.  606, 
23  Sup.  Ct  169,  47  L.  Ed.  323,  the  court  held 
that  the  California  Constitution  (article  4,  i 
26),  avoiding  the  contracts  for  the  sale  of 
shares  of  corporate  stock  on  margin,  did  not 
violate  the  equal  protection  of  the  law  be- 
cause the  provision  strikes  only  at  some,  and 
not  all,  objects  of  possible  speculation.  In 
delivering  the  opinion  of  the  court  in  that 
case,  Blr.  Justice  Holmes  uses  these  wise  and 
appropriate  words:  "While  the  courts  must 
exercise  a  Judgment  of  their  own,  it  by  no 
means  is  true  that  every  law  is  v<^  which 
may  seem  to  the  Judges  who  pass  upon  it  ex- 
cessive, unsuited  to  its  ostensible  end,  or 
based  upon  conceptions  of  morality  witb 
which  they  disagree.  Considerable  latitude 
must  be  allowed  for  difference  of  view,  as 
well  as  for  possible  peculiar  conditions  which 
this  court  can  know;  but  imperfectly,  if  at  all. 
Otherwise  a  constitution,  instead  of  embody- 
ing only  relatively  fundamental  rules  of  right 
as  generally  understood  by  all  English-speak- 
ing communities,  would  become  the  partisan 
of  a  particular  set  of  ethical  or  economical 
opinions,  which  by  no  means  are  held  semper 
ubique  et  ab  omnibus." 

The  meaning  of  the  proviso  to  section  2719, 
as  I  suppose,  is  that  the  provisions  of  the 
section  shall  not  apply  to  agricultural  labor 
contracts,  or  advances  for  agricultural  pur- 
poses made  to  laborers.  I  think  there  are 
substantial  reasons  why  the  Legislature 
deemed  it  proper  to  insert  the  proviso.  In 
the  first  place,  a  previous  statute  (section 
358»  Cr.  Code)  had  already  made  provisions 
for  the  protection  of  farm  laborers.  That 
statute  provides:  "Any  person  or  persons 
who  shall  offer  to  any  laborer  or  employee  at 
the  time  when  the  wages  of  such  laborer  or 
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exnplo7«e  are  dne  and  payable  by  agreement, 
unless  otherwise  provided  for  by  special  con- 
.  tract,  as  compensation  for  labor  or  services 
performed,  checks  or  scripts  of  any  descrip- 
tion, known  as  plantation  checks,  payable 
at  some  future  time,  or  in  the  shops  or  stores 
of  employers,  in  lien  of  lawful  money,  shall 
be  liable  to  indictment  and  punishment  by  a 
fine  not  exceeding  $200,  or  by  imprisonment 
not  exceeding  one  year  or  both,  accoiding 
to  the  discretion  of  the  court:  provided,  the 
word  'checks'  herehu  shall  not  be  construed 
so  aa  to  prohibit  the  giving  of  checks  upon 
any  of  the  authorized  banks  of  deposit  or  is- 
sue in  this  state."  So,  also,  provision  for 
the  protection  of  farm  laborers  are  made  in 
other  statutes,  as  In  sections  2715,  2717,  vbl. 
1,  Code.  The  object  of  both  statutes  quoted, 
construed  together,  is  to  protect  all  laborers 
from  coercion  by  employers  to  comp^  labor- 
ers to  receive,  as  wages  for  labor,  goods, 
wares,  or  merchandise,  or  supplies,  in  lieu 
of  lawful  money.  It  is  true,  there  is  a  dis- 
tinction between  the  two  statutes,  in  this: 
that  persons  or  corporations  engaged  in 
manufajCturing  o^  mining  may  incur  a  penalty 
for  refusing  to  redeeih  checks  issued  in  pay- 
ment of  wages  in  lawful  money,  even  though 
the  laborer  may  possibly  have  contracted  to 
receive  his  wages  in  whole  or  in  part  in 
goods,  etc.,  whereas  persons  engaged  in  agri- 
culture incur  no  penalty  for  paying,  or  offer- 
ing to  pay,  the  wages  of  farm  laborers  in 
goods,  etc.,  provided  a  special  contract  with 
the  laborer  authorizes  payment  of  wages  in 
that  way.  But  this  distinction  is  reasonably 
based  upon  diiferences  in  the  general  condi- 
tions surrounding  farm  labor  as  a  class,  and 
manufacturing  and .  mining  laborers  as  a 
class. 

The  testimony  shows  that  no  contract  be- 
tween the  manufacturer  in  this  case  and  the 
laborer  was  made  by  which  the  laborers 
were  to  receive  their  wages  in  goods  or  mer- 
chandise chedcs,  and  I  venture  to  say  that 
it  is  rarely,  if  ever,  the  case  for  manufactur- 
ing or  mining  establishments  to  contract  to 
pay  wages  otherwise  than  in  money.  But 
from  the  nature  of  the  business,  and  the 
large  number  of  employte,  it  is  no  doubt  nec- 
essary to  have  regular  pay  days  at  reason- 
able intervals,  usually  twice  per  month,  as  in 
the  case  of  defendant  mill.  Naturally,  many 
operatives,  by  reason  of  their  necessities, 
would  frequently  want  means  of  providing 
for  themselves  and  families  before  the  ar- 
rival of  pay  day;'  hence  arose  the  practice 
of  Issuing  checks  or  couiran  books,  or  some 
form  of  credit  by  which  the  operatives  could 
secure  supplies  in  advance  of  pay  day;  said 
checks  or  coupons  being  in  certain  denomina- 
tions, and  redeemable  at  the  mill  store  in 
merchandise.  Here  arose  an  opportunity  for 
apprehension,  in  enabling  an  imscrupulous 
employer  to  take  advantage  of  the  necessi- 
Cies  of  the  laborer,  and  demand  extortionate 
prices  for  the  merchandise.  The  statute 
beeks  to  remove  this  inequality  between  the 


employer  and  employ^  by  making  such 
checks,  etc,  negotiable  and  redeemable  in 
cash  under  specified  conditions  and  at  stated 
time?.  Such  legislation  was  undoubtedly  in- 
tended to  meet  what  was  regarded  an  evi: 
particularly  affecting  laborers  in  mills  and 
mines,  for  wlilch  no  remedy  had  been  de- 
vised, as  in  the  case  of  farm  laborers. 
Farm  laborers  having  previously  been  classi- 
fied for  purposes  of  legislation  in  their  pro- 
tection, and  there  being  no  suggestion  that 
such  classification  was  unreasonable,  it  could 
hardly  be  said  that  legislation  designed  to 
protect  other  laborers  is  void  for  unreason- 
ableness, merely  because  a  distinct  class  al- 
ready provided  for  is  excluded  from  the  stat- 
ute. A  very  different  situation  was  present- 
ed to  the  court  in  Connolly  v.  Union  Sewer 
Pipe  Co.,  supra.  It  must  be  remembered 
that  every  classification,  in  the  nature  of 
things,  involves  some  inequality  as  between 
a  member  of  one  class  and  a  member  of  an- 
other class,  for  otherwise  there  would  be  no 
such  thing  as  classification.  But  in  law 
there  is  no  inequality,  if  the  members  of  a 
class,  reasonably  designated,  are  given  the 
same  rights  or  made  subject  to  the  same  re- 
strictions. Hence  it  is  no  objection  to  this 
legislation,  in  so  far  as  equal  protection  of 
the  law  is  involved,  to  point  out  that  sec- 
tions 2719  and  2720  Interfere  to  some  extent 
with  the  right  of  mill  owners  and  their  op- 
eratives to  contract  that  labor  shall  be  paid 
otherwise  than  in  lawful  money,  whereas 
section  358,  as  to  farm  laborers,  does  not  in- 
terfere with  the  right  of  landowners  and 
farm  laborers  to  make  such  contract.  The 
right  of  contract  is  not  absolute,  and  Is.  sub- 
ject to  the  police  power  of  the  state.  Of 
course,  the  right  of  contract  cannot  be  ar- 
bitrarily interfered  with. 

.  In  Holden  v.  Hardy,  169  U.  S.  366,  18  Sup. 
Ct  383,  42  L.  Bd.  780,  a  statute  fixing  the 
period  of  employment  in  underground  mines 
at  eight  houns  per  day  was  held  as  not  to  un- 
lawfully restrict  the  right  of  employer  and 
employ^  to  contract  for  a  longer  period  per 
day. 

In  Orient  Ins.  Co.  v.  Daggs,  172  TT.  S.  557, 
19  Sup.  Ct  281,  48  L.  Ed.  552,  where  a  con- 
tract of  insurance  provided  for  liability  not 
exceeding  the  cash  value  of  the  property  at 
the  time  of  loss,  and  where  a  Missouri  stat- 
ute provided  that  the  insurance  company 
should  not  be  permitted  to  deny  that  the 
property  was  worth  the  full  amount  insured 
at  the  time  of  the  insurance,  and  In  case  of 
total  loss  the  measure  of  damages  shall  be 
the  amount  for  which  the  property  was  in- 
sured, less  depredation  in  value  since  insur- 
ance, the  court  held  that  the  statute  was 
within  the  police  power  of  the  state,  even 
though  it  placed  a  limitation  upon  the  right 
of  contract. 

In  Otis  V.  Parker,  cited  supra,  the  court 
held  that  the  California  Constitution  avoid- 
ing all  contracts  for  sales  of  shares  of  cor- 
porate stock  on  margin,  and  providing  for 
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recovery  of  money  paid  on  snch  contiactB, 
did  not  unconstltatlonally  Interfere  with  the 
rij^ht  of  contract,  although  this  proYlslon  may 
be  construed  to  apply  to  bona  fide  as  well 
as  gambling  contracts.  See,  also,  Avent 
Beattyvllle  Coal  CJo.  t.  Kentucky  (Ky.)  28  S. 
W.  502,  28  L.  B.  A.  276,  and  Ebincock  ▼. 
Yaden,  121  Ind.  806,  23  N.  B.  253,  6  L.  B.  A. 
576,  16  Am.  St  Rep.  896,  showing  that  sim- 
ilar legislation  does  not  unlawfully  interfere 
with  the  right  of  contract.  If  we  admit  that 
placing  farm  labor  contracts  into  one  class, 
and  mill  and  mine  labor  contracts  in  another 
class,  is  a  reasonable  classification,  so  as  not 
to  violate  the  principle  of  equality,  then  the 
case  of  Knoxviile  Iron  Co.  v.  Harbison,  183 
U.  S.  13,  22  Sup.  Ct  1,  46  L.  Ed.  55,  is  con- 
clusive that  legislation  of  the  kind  in  ques- 
tion does  not  unlawfully  interfere  with  the 
right  of  contract 

This  brings  us  back  to  the  real  question, 
as  to  whether  the  two  statutes,  which,  con- 
strued together,  embrace  all  labor  contracts, 
constitute  an  arbitrary  classification.  The 
two  systems  of  labor  engaged  in  farming,  on 
the  one  hand,  and  manufacturing,  on  the  oth- 
er, and  the  conditions  surrounding  each,  are 
distinct  in  many  ways.  The  large  number 
of  mill  operatives,  aggregated  into  communi- 
ties, as  contrasted  with  the  few  laborers  in 
the  employ  of  the  average  farmer,  and  scat- 
tered throughout  the  country;  the  daily  out- 
put of  the  mills,  as  contrasted  with  the  year- 
ly product  of  the  farm ;  the  resources  of  ag- 
gregated wealth  to  command  ready  cash, 
compared  with  the  Ability  to  pay  always  In 
cash  of  the  average  farmer,  dependent  tor 
his  cash  upon  crops  once  a  year;  the  conse- 
quent ease  with  which  manufacturers  may 
carry  out  a  system  involving  regular  pay 
days  in  cash  at  brief  intervals  throughout 
the  year,  as  contrasted  with  the  difliculties 
in  the  way  of  the  farmer  to  comply  with 
such  a  system;  the  rarity  of  contracts  to 
pay  mill  laborers  in  anything  but  money;  the 
prevalence  of  farm  labor  contracts  involving 
payment  of  wages  in  supt)lies  or  farm  prod- 
ucts— are  some  of  the  considerations  which 
would  make  it  reasonable  to  have  some  dif- 
ferences in  the  regulations  made  for  the  pro- 
tection of  the  respective  classes  of  labor.  It 
is  well  known  that  many  agriculturists  con- 
tract to  pay  a  portion  of  the  wages  of  labor 
in  supplies  obtained  through  orders  upon 
merchants.  A  very  prevalent  system  of 
farming  exists  in  this  state,  under  which  the 
farm  laborer  agrees  to  receive  a  share  of  the 
crops  grown  or  cultivated  by  him  as  compen- 
sation for  his  labor,  but  in  the  meantime,  un- 
til the  crops  are  gathered  and  divided,  the 
landowner  undertakes  to  make  advances  in 
supplies,  to  be  deducted  from  the  laborer's 
share  of  the  crop.  The  necessities  of  the 
average  farmer  often  compel  him  to  make 
arrangements  with  some  merchant  to  fill  his 
orders  for  supplies  to  such  laborers.  Now, 
but  for  the  proviso  in  section  2719,  all  orders 
for  supplies,  which  could  be  construed  to  be 


in  payment  for  labor  Issued  by  landowners 
to  farm  laborers  under  these  circumstances, 
would  be  redeemable  in  cash  in  the  hands 
and  at  the  option  of  the  laborer,  if  presented 
for  redemption,  as  required  by  the  statute, 
notwithstanding  the  laborer's  contract  to  the 
contrary,  although  such  contract  is  a  part 
of  a  prevalent  system  advantageous  to  both 
landowner  and  laborers.  To  place  orders  of 
landowners,  made  under  such  circumstances, 
in  the  category  of  merchandise  checks,  etc., 
redeemable  in  cash,  as  prescribed  In  the  stat- 
ute, would  very  seriously  affect  the  system 
of  labor  contracts  on  farms.  Hence  the  pro- 
viso. We  hold,  therefore,  that  the  statute 
In  question  is  not  unconstitutional. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

(68  8.  C.  430) 
B.  F.  KING  ft  SON  v.  LANS  et  aL 
(Supreme  Court  of  South  Carolina.    April  12, 
1904.) 

TBIAIr-IRBBOULAB  VEBDICT— OOBBECTIOR  IN 
OPEN   COUBT. 

1.  Two  Dersons  were  soedr  one  of  whom  de- 
faulted. On  trial  of  the  issues  between  plain- 
tiff and  the  answering  defendant,  the  jury  lound 
a  verdict  for  plaintiff  against  the  defaulting  de- 
fendant, and  on  inquiry  from  the  court  said 
that  they  intended  to  find  in  favor  of  the  an- 
swering defendant,  and  supposed  that  the  ver- 
dict asainst  the  defaulting  defendant  would 
have  that  effect.  Held,  that  it  was  not  error 
for  the  court  to  direct  the  clerk  to  write  a  ver- 
dict in  favor  of  the  answering  defendant,  and 
have  the  foreman  sign  it  in  open  court,  since  the 
first  verdict  was  irregular. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Purdy,  Judge. 

Action  by  B.  F.  King  ft  Son  against  B.  B. 
Lane  and  another.  From  the  Jud^^ent, 
plaintiffs  appeal.    Affirmed. 

Jas.  F.  Izlar,  for  appellants.  Baysor  ft 
Summers,  for  respondents. 

GABY,  A«  J.  This  Is  an  action  on  an  open 
account  for  lumber  sold  and  delivered.  A 
copy  of  the  summons  and  complaint  was  serv- 
ed on  both  the  defendants.  The  defendant 
Lane  did  not  appear,  answer,  or  demur  to  the 
complaint,  but  defaulted,  and  an  affidavit  to 
that  effect  was  duly  made.  The  defendant  J. 
W.  Smoak  answered  the  complaint  The  case 
was  docketed  on  calendar  1,  and  was  not 
docketed  on  calendar  3.  The  Jury  returned 
the  following  verdict:  ''We  find  for  the 
plaintiff  against  B.  B.  Lane,  $218.22.  D.  J. 
Fogle,  Foreman."  The  record  contains  this 
statement:  "After  publication  of  the  fore- 
going verdict,  the  counsel  for  the  defendant 
Smoak  suggested  to  the  court  that  under  the 
charge  of  the  court  and  the  finding  of  the 
Jury,  as  published,  the  Jury  should  have  gone 
further,  and  found  In  favor  of  the  defend- 
ant Smoak;  whereupon  the  court  turned  to 
the  Jury,  and  asked  them  if,  under  the 
charge  of  the  court,  they  meant  to  find  Mr. 
Lane  alone  liable,  to  which  the  foreman  of 
the  Jury  replied,  from  his  sea^  that  they  ln« 
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tended  to  find  a  verdict  in  favor  of  Mr. 
8moak»  and  that  tbey  thought  the  verdict 
against  Mr.  Lane  alone  showed  that  th^ 
found  in  favor  of  Mr.  Smoak,  and  that  it  was 
their  intention  to  so  find:  whereupon  the 
court  remarked  that  under  its  charge  the 
court  thought  the  verdict  sufficiently  explicit 
Nevertheless,  as  the  counsel  for  Mr.  Smoak 
desired  the  verdict  to  be  put  in  express  form, 
the  court  stated  to  the  Juzy,  *If  that  is  your 
verdict,  and  you  intend  to  find  in  favor  of 
the  defendant  J.  W.  Smoak,  the  clerk  can 
write  out  the  verdict,  and  the  foreman  can 
sign  it  in  your  presence;'  whereupon  this 
was  done,  and,  after  the  verdict  was  so 
signed,  assented  to  the  same  as  their  verdict 
in  open  court,  having  previously  stated  In 
open  court  that  they  had  found  such  verdict, 
and  they  were  not  again  sent  into  the  room, 
the  court  deeming  it  unnecessary,  as  it  regard- 
ed the  signing  of  the  verdict  in  open  court, 
after  the  jury  had  found  the  verdict  with- 
out any  suggestion  from  the  court  as  to  what 
they  should  find  beyond  what  was  contained 
in  the  Judge's  charge,  as  being  merely  a  cler- 
ical matter."  After  the  publication  of  the 
foregoing  verdict  the  deputy  clerk  of  the 
court  then  wrote  the  following  verdict:  **We 
find  for  the  defendant  J.  W.  Smoak.'*  This 
verdict  was  then  signed,  '"D.  P.  Fogle,  Fore- 
man," in  open  court  This  verdict  was  duly 
published.  Both  verdicts  were  then  entered 
upon  the  minutes  of  the  court  by  the  clerk. 
The  plaintiffs  appealed  upon  the  following 
exceptions: 

**(1)  That  the  presiding  Judge  erred  in  in- 
structing the  Jury  as  to  the  form  of  their 
verdict,  as  follows:  'If  you  find  against  both 
defendants,  simply  say,  "We  find  for  the 
plaintiffs,"  whatever  you  think  the  plain- 
tiffs are  entitled  to  recover,  and  write  out 
your  verdict  with  what  amount  you  find 
against  both  of  them;'  whereas  he  should 
have  instructed  the  Jury  that  the  defendant 
Lane  having  neither  appeared,  answered,  nor 
demurred  to  the  plaintiffs'  complaint  no  is- 
sues, either  of  law  or  fact  are  raised  as  to 
this  defendant;  that  they  alone  were  con- 
cerned with  the  liability  of  the  defendant  J. 
W.  Smoak  to  the  plaintiffs;  and  that  their 
verdict  should  alone  refer  to  the  issues  raised 
by  the  answer  of  J.  W.  Smoak,  defendant 
and  to  his  liability  to  the  plaintiffs;  and 
that  their  verdict  could  not  under  the  cir- 
cumstances here  presented,  be  for  or  against 
both  defendants. 

''(2)  That  the  presiding  Judge  erred  in  in- 
structing the  Jury  as  to  the  form  of  their 
verdict  as  follows:  *If  you  find  for  the 
plaintiffs,  and  find  against  Mr.  Lane  alone, 
you  would  say,  "We  find  for  the  plaintlffis" 
so  many  dollars — ^whatever  the  amount  is — 
against  B.  B.  Lane;'  whereas  he  should 
have  instructed  the  Jury  that  E.  B.  Lane,  de- 
fendant having  failed  to  appear,  answer,  or 
demur  to  the  plaintiffs'  complaint,  his  liabil- 
ity to  the  plaintiffs  was  not  involved  in  the 
Issues  then  being  tried  by  them,  and  that  in 
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no  event  could  they  make  any  finding  as  to 
the  defendant  E.  B.  Lane. 

"(9)  That  the  presiding  Judge  erred  in  di- 
recting the  Jury  to  render  a  verdict  for  the 
defendant  J.  W.  Smoak  in  open  court,  and  in 
not  sending  them  back  to  their  room  with 
full  instructions  as  to  the  rights  and  liabilities 
of  the  several  defendants  under  the  pleadings, 
and  as  to  the  form  of  their  verdict,  there  to 
consider  and  determine  the  same  as  to  said 
defendant 

"(4)  That  the  presiding  Judge  erred  in  di- 
recting and  permitting  the  foreman  of  the 
Jury  to  sign  a  verdict  in  open  court  in  favor 
of  the  defendant  J.  W.  Smoak,  without  any 
consultation  or  conference  with  his  fellows,  in 
their  Jury  room,  under  the  further  instruc- 
tions of  the  court,  and  in  permitting  the  same 
to  be  entered  by  the  clerk  on  his  minutes, 
without  publication,  as  the  verdict  of  the 
whole  Jury  in  favor  of  said  defendant 

**(JS)  That  the  presiding  Judge  erred  in  re- 
ceiving any  verdict  of  the  Jury,  under  the 
circumstances,  against  the  defendant  Lane, 
and  in  pertnitting  the  same  to  be  entered  by 
the  clerk  on  the  minutes  of  the  court,  such 
verdict  being  not  only  irregular,  but  a  nulli- 
ty; the  defendant  Lane  having  neither  ap- 
peared, answered,  nor  demurred  to  the  plain- 
tiffs' complaint  and  liis  liability  to  them 
not  being  an  issue  to  be  passed  upon  and 
determined  by  the  Jury,  but  by  the  court,  on 
proof  which,  if  satisfactory  to  the  court, 
would  entitle  the  plaintiffs  to  a  Judgment 
against  said  defendant  for  the  sum  sued  for,- 
as  in  the  case  of  a  liquidated  demand. 

"(6)  That  the  presiding  Judge  erred  in  re- 
fusing the  plaintiffs'  motion  for  a  new  trial 
on  his  minutes,  his  instructions  to  the  Jury 
being  erroneous,  and  the  verdict  for  the  de- 
fendant Smoak  being  irregular  and  void  by 
reason  of  said  erroneous  instructions,  and 
that  the  verdict  against  the  defendant  Lane 
was  without  warrant  or  authority  of  law, 
and  was  and  is  therefore  null  and  void. 

"(7)  That  the  presiding  Judge  erred  in  not 
instructing  the  Jury  that  the  defendant 
Lane  not  having  served  any  notice  of  ap- 
pearance, answered,  or  demurred  to  the  ac- 
tion of  the  plaintiffs,  the  plaintiffs  were  en- 
titled, on  proof  of  their  claim  in  open  court, 
whether  itemized  or  not  to  a  Judgment 
by  the  court  against  the  defendant  Lane  fbr 
the  sum  sued  for,  as  in  the  case  of  a  liquidat- 
ed demand ;  and  that  the  liability  of  the  de- 
fendant Lane  to  the  plaintiffs  on  the  open 
account  sued  on  was  not  an  issue  to  be  pass- 
ed upon  and  determined  by  the  Jury;  and 
that  under  the  circumstances  no  verdict  could 
be  found  by  them  against  the  defendant 
Lane;  and  that  the  issues  raised  by  the  an- 
swer of  the  defendant  Smoak  were  alone  the 
issues  to  be  considered  and  determined  by 
them." 

We  will  first  consider  the  assignments  of 
error  relating  to  the  finding  of  a  verdict 
against  the  defendant  Lane  under  the  charge 
of  the  presiding  Judge.    The  case  of  the  State 
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▼.  Baldwlm  14  8.  G.  187,  shows  that  the  first 
▼erdict  was  Irregular,  and  that  the  only  rer- 
dict  in  accordanoe  with  law  was  the  one  last 
r^idered  by  the  Jury.  That  was  an  action 
against  Baldwin,  as  oonnty  treasurer,  and 
two  other  defendants  on  his  ofllcial  bond. 
The  verdict  returned  by  the  jury  was,  "We 
find  for  the  plaintiffs  the  sum  of  13,120.74 
against  C.  H.  Baldwin."  The  verdict  was 
recommitted  to  the  Jury,  to  find  a  complete 
verdict  On  hearing  the  appeal,  the  Supreme 
Court  used  this  language:  "Our  next  in- 
quiry will  be  whether  there  was  any  error  of 
law  committed  in  recommitting  the  case  to 
the  Jury  after  the  first  announcement  of  the 
▼erdict  It  is  vezy  common  practice— one 
which  has  the  sanction  of  long  usage,  and  is 
undoubtedly  correct— for  a  circuit  Judge  to 
recommit  the  record  to  the  Jury  after  the 
▼erdict  has  been  announced  for  the  purpose 
of  enabling  them  to  put  the  verdict  in  proper 
and  complete  form,  and  this  seems  to  have 
been  the  purpose  in  this  case.  The  action 
was  against  three  persons,  and  the  verdict, 
as  first  announced,  was  manifestly  incom- 
plete, and  not  In  legal  form.  While  it  de- 
termined the  Issues  as  between  the  plaintiffs 
and  one  of  the  defendants,  as  to  the  other 
two  it  left  the  issues  wholly  undetermined. 
The  Jury,  therefore,  when  they  first  announ- 
ced their  verdict,  had  manifestly  failed  to 
complete  their  task,  and  the  Judge  properly 
recommitted  the  case  to  them  for  the  purpose 
of  enabling  them  to  finish  their  work.  The 
.case  was  not  recommitted  because  the  Jury 
had  made  an  incorrect  finding,  but  because 
they  had  failed  to  find  at  all  as  to  two  of  the 
defendants."  Bven  conceding  that  the  charge 
to  the  Jury  and  the  finding  by  them  of  the 
first  verdict  were  erroneous,  the  rights  of  the 
appellant  were  in  no  wise  thereby  prejudiced, 
as  the  only  verdict  rendered  in  conformity 
with  law  did  not  even  mention  the  name  of 
the  defendant  Lane,  but  said,  "We  find  for 
the  defendant  J.  W«  Smoak." 

We  will  next  dispose  of  those  exceptions 
assigning  error  in  the  rendition  of  the  second 
verdict  The  record  shows  that  when  the 
first  verdict  was  published  the  presiding  Judge 
asked  the  Jury  if  they  meant  to  find  the  de- 
fendant named  alone  liable,  whereupon  the 
foreman  rolled  that  they  Intended  to  find 
a  verdict  in  favor  of  the  defendant  Smoak, 
and  that  they  thought  the  verdict  against 
Lane  had  that  effect  The  court  then  said  to 
the  Jnry,  "If  that  is  your  verdict,  and  you 
intend  to  find  in  favor  of  the  defendant  J. 
W.  Smoak,  the  clerk  can  write  out  the  ver* 
diet,  and  the  foreman  can  sign  it  in  your 
presence;"  whereupon  the  verdict  was  as- 
sented to  in  open  court  Under  these  cir- 
cumstances it  was  not  necessary  for  the  Jury 
to  retire  to  their  room.  The  action  of  the 
court  was  in  accordance  with  the  well-estab- 
lished practice  in  this  state.  Devore  v.  Geig- 
er,  41  S.  0.  188,  19  8.  B.  288. 

It  is  the  Judgment  of  this  court  that  the 
Jud^ent  of  the  circuit  court  be  afiarmeO. 


(IS  &  c.  sot) 
WILLIAMS  V.  flOUTHBBN  BT. 

(Supreme  Gourt  of  South  Carolina.    March  80, 
1904.) 

bahaoads  —  CBOBsiRo    ▲ooinsnT— coirralBU- 

TOBT    RBOLIOBNOB— BVIDENCS— BX8    OB8T2B 
— OBCLABATIONS  OF  PBB80N  INJUBBO. 

1.  In  an  action  against  a  railway  company  for 
the  killing  of  a  minor  at  a  railroad  crosaing,  evi- 
dence aa  to  other  boys  playing  on  the  croinliig 
was  incompetent  on  the  qaeation  of  decedent^ 
contributory  negligence. 

2.  Declarations  of  a  person  injured  as  to  tlie 
manner  in  which  the  injury  occurred,  made 
immediately  after  the  accident  to  persons  who 
ran  to  his  help,  were  admissible  as  a  part  of  the 
res  gestflft. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   Buchanan,  Judge. 

Action  by  Bosa  Williams,  as  administra- 
trlx  of  Wallace  Williams,  against  the  South- 
em  Bailway.  Ftom  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

C.  P.  Sanders,  f6r  appellant  V.  B.  De  Pass 
and  W.  W.  Dixon,  f6r  respondent 

POPB,  C.  J.  This  action,  onder  Lord 
Gampbeirs  act,  was  brought  to  recover  f  1,- 
990  damages  from  the  defendant,  alleging 
that,  through  the  negligence  of  the  defend- 
ant, one  Wallace  Williams  a  lad  of  14  years, 
had  his  leg  cut  off  by  one  of  the  detendantfs 
trains  on  the  10th  April,  1902,  and  died  there- 
from on  the  8d  July,  1002.  That  the  negli- 
gence of  the  defendant  consisted  in  failing  to 
blow  the  whistle  or  ring  the  bell  of  the  en- 
gine drawing  the  train,  as  required  by  law, 
and  also  running  at  a  reckless  speed  across 
a  street  crossing  in  the  town  of  Union,  S.  O. 
This  was  all  denied  hf  the  defendant,  who 
also  alleged  that,  if  it  was  guilty  of  negli- 
gence in  failing  to  ring  its  bell  or  to  sound 
Uie  whistle  on  the  engine,  the  intestate  was 
guilty  of  contributory  negligence  by  trying  to 
get  on  its  train  while  in  motion,  and,  hf 
failing  to  get  on  its  train,  fell  so  near  or  on 
its  trade  that  his  foot  was  run  over,  hf  a 
wheel  of  one  of  its  fk^ight  cars. 

The  action  came  on  for  trial  before  Us 
honor  O.  W.  Buchanan  as  circuit  Judge,  and 
a  Jury  at  the  October  term,  1902,  of  the  court 
of  common  pleas  for  Union  county.  During 
the  trial  the  circuit  Judge  admitted  some  tes- 
timony, and  refused  to  admit  some  testimony, 
which  the  defendant  alleges  was  erroneous; 
and  also  alleges  error  in  his  diarge  to  the 
Jury  in  modifying  defendant's  sixth  request 
to  charge.  The  Jury  found  a  verdict  for 
plaintiff  of  1400.  The  defendant  then  moved 
on  the  minutes  of  the  court  f6r  a  new  trial, 
which  motion  was  refused  by  the  circuit 
Judge.  After  entry  of  Judgment  upon  the 
verdict,  the  defendant  appealed  tfiereftom 
upon  the  following  grounds: 

"(1)  In  refusing  to  allow  the  witness  Mrs. 
Hawkins  to  be  examined  as  to  the  frequency 
of  boys  running  about  and  playing  at  the 
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croflslng  where  the  Injuiy  occurred  during 
the  time  trains  were  passiiig  there,  and  In 
sustaining  the  objection  of  plaintiff's  counsel 
to  such  testimony ;  It  being  respectfully  sub- 
mitted that  such  testimony  was  both  compe- 
tent and  relevant  to  the  issues  involved  in 
this  case. 

'*(2)  In  permitting  the  witnesses  Qossett, 
Ford,  and  Rochelle  to  testify  and  state  the 
declarations  of  Wallace  Williams,  the  in- 
jured boy,  on  the  ground  they  were  a  part 
of  the  res  gestae;  whereas  it  is  respectful- 
ly submitted  his  honor  should  have  held 
that  these  declarations  were  hearsay,  and 
were  not  a  part  of  the  res  gestae,  and  should 
have  excluded  them  from  the  evidence. 

"(3)  In  not  allowing  the  witness  Jacob  Bice 
to  testify  to  the  fact  that  the  crossing  where 
the  injury  occurred  was  a  common  gather- 
ing place  and  playground  for  little  negro 
boys;  it  being  respectfully  submitted  that 
this  evidence  was  relevant  and  competent  on 
the  question  of  contributory  negligence,  and 
also  as  to  whether  the  boy  may  not  have 
been  a  trespasser. 

**(4)  In  not  charging  the  defendant's  sixth 
request  without  modification,  to  wit:  'Where 
one  sues  for  damages  on  account  of  injuries 
causing  death,  he  must  prove  that  the  de- 
ceased died  from  the  injuries  alleged;'  and 
in  modifying  this  request  by  instructing  the 
Jury  that  they  should  consider  this  in  the 
light  of  and  in  connection  with  section  2139, 
vol.  1,  of  the  Code  of  1892.  The  error  being, 
it  is  respectfully  submitted:  First  That  his 
honor,  in  the  light  of  the  testimony  of  the 
physicians  in  this  case,  erred,  in  that  this 
modification  was  calculated  to  lead  the  Jury 
to  believe  that  if  one  is  injured,  and  this  in- 
Jury  weakens  his  constitution,  and  renders 
him  less  able  to  resist  disease  than  he  would 
be  if  in  sound  health,  that  his  heirs  could 
recover  damages  from  the  persons  infiictlng 
the  injury,  if  some  disease  not  superinduced 
by  the  injury  attacks  the  injured  person  and 
causes  his  death;  whereas  it  is  respectfully 
submitted  that  if  one  is  injured  in  such  man- 
ner so  as  to  weaken  his  constitution,  even 
if  this  does  render  him  less  able  to  resist 
disease  than  he  would  be  if  in  sound  health, 
then  that  the  person  inflicting  the  injury  is 
not  liable  for  the  death  of  the  injured  person 
if  he  Is  attacked  by  and  dies  from  a  disease 
not  superinduced  by  such  injury.  Second. 
That  his  honor's  modification  was  calculated 
to  lead  the  Jury  to  conclude  that  under  Lord 
Campbell's  act,  where  one  is  injured,  and 
death  ensues  from  some  disease,  whether 
superinduced  or  not  by  the  injury,  that,  be- 
cause the  system  was  weakened,  those  named 
in  the  act  would  have  a  cause  of  action 
against  the  one  inflicting  the  injury ;  where- 
as his  honor  should  have  held  that  the  injury 
must  cause  death,  or  at  least  be  the  proxi- 
mate cause  thereof,  before  a  cause  of  ac- 
tion can  exist  under  the  act  Third.  That 
by  this  modification  his  honor  took  away 
from  the  Jury  the  question  of  the  proximate 


cause  of  the  death,  and  led  the  Jury  to  be- 
lieve that,  if  one  is  injured  at  a  highway 
crossing^  and  the  defendant  failed  to  ring 
its  bell  or  sound  its  whistle,  as  the  statute 
required,  and  this  injury  weakened  his  con- 
stitution, and  he  was  afterwards  attacked 
by  disease,  whether  superinduced  by  the  in- 
Jury  or  not,  from  which  disease  he  died,  tiien 
that  his  heirs  could  recover  of  the  defendant 
if  the  injury  contributed  to  the  death  in  any 
degree  whatever;  whereas  It  is  respectfully 
submitted  that  under  the  law  applicable  to 
causes  of  action  for  the  beneficiaries,  where 
an  injury  causes  death,  and  in  the  light  of 
the  testimony  in  this  case,  the  injury  must 
at  least  have  contributed  as  a  proximate 
cause  to  the  death  before  a  recovery  could 
be  had. 

(5)  Because  his  honor  erred  in  refusing  the 
motion  for  a  new  trial,  the  error  being  that 
his  honor  erred  in  holding  that  he  could  not 
interfere  with  the  determination  of  the  Jury 
where  there  was  any  evidence  on.  the  issue 
involved;  whereas  bis  honor  should  have 
held  that  the  verdict  of  the  Jury  in  this  case 
was  against  the  great  weight  of  the  evidence: 
(a)  As  to  whether  the  injury  was  caused  by 
the  engine  striking  the  boy  on  the  street  as 
he  was  attempting  to  cross  it  or  by  the  boy 
attempting  to  get  on  a  moving  car  after  the 
engine  had  already  crossed  the  street;  G>)  as 
to  whether  this  alleged  injury  caused  the 
death  of  the  boy.  That  his  honor  should 
have  used  his  discretion,  and  should  have 
passed  on  the  question  wbeth^  or  not  the 
verdict  was  against  the  greater  w^ght  of 
the  evidence." 

We  will  now  examine  the  exceptions  in 
our  own  order. 

1.  We  do  not  think  there  was  error  when 
the  circuit  Judge  refused  to  allow  Mrs.  Haw- 
kins to  testify  in  this  case  that  little  boys 
frequently  ran  about  and  played  on  the  cross- 
ing at  Wallace  street  where  the  accident  oc- 
curred, when  she  had  testified  that  she  never 
saw  Wallace  Williams  on  such  crossing. 
Her  proposed  testimony  was  not  only  imma- 
terial to  any  issues  involved  in  this  case,  but 
was  calculated  to  prejudice  plaintiff's  case. 
This  exception  is  overruled. 

2.  We  think  the  circuit  Judge  committed 
no  error  when  he  allowed  Gossett,  Ford,  and 
Bochelle  to  testify  as  to  what  Wallace  Wil- 
liams told  them  as  to  the  manner  in  which 
he  was  injured.  One  or  two  of  the  vdtness- 
es  saw  Wallace  Williams  when  he  was  struck 
by  the  engine.  They  rushed  to  his  help,  and 
he  then  and  there  declared  to  them  how  he 
was  hurt  This  court  has  several  times  held 
that  the  declaration  need  not  be  made  coin- 
cident with  the  injury,  but  near  about  it;  so 
nearly  that  it  is  not  likely  that  the  declara- 
tion could  be  manufactured.  The  very  re- 
cent case  of  the  State  v.  McDaniel,  47  S.  B. 
884,  establishes  the  foregoing  proposition  as 
to  the  admissibility  of  declarations  as  a  part 
of  the  res  gestae.  Leahey  v.  Cass  Avenue  & 
Fair  Grounds  Bailway  (Mo.)  10  &  W.  68^  10 
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Am.  St  Rep.  900;  also  Wormsdorf  t.  Detroit 
City  Ry.  Co.  (Mich.). 42  N.  W.  1000,  13  Am. 
St  Rep.  453.    This  exception  is  overruled. 

3.  The  witness  Mr.  Jacob  Rice  could  not 
testify,  against  the  objection  of  plaintiff,  that 
little  boys  used  the  crossing  where  the  acci- 
dent occurred  as  a  playground.  What  con- 
cern was  it  who  played  there,  if  plaintiff  did 
not?  As  remarked  in  disposing  of  first  ex- 
ception, such  testimony  was  not  only  imma- 
terial to  the  Issues  here  inyolved,  but  would 
have  been  prejudicial  to  the  case.  This  ex- 
ception is  overruled. 

4.  We  will  now  consider  the  fourth  excep- 
tion. The  defendant  requested  the  presiding 
judge  to  charge  the  jury  as  follows:  "(6) 
Where  one  sues  for  damages  on  account  of 
injuries  causing  death,  he  must  prove  that 
the  deceased  died  from  the  injuries  alleged. 
I  have  just  read  you  that  statute  which  says 
'contributed  to  the  injury,'  and  I  charge  you 
that  in  the  light  of  and  in  connection  with 
the  section  I  have  just  read  to  you.  (7)  A 
Jury  ought  not  to  find  that  one  died  from  in- 
juries firom  mere  probabilities.  It  should  be 
proven  by  the  preponderance  of  the  evidence. 
I  charge  you  that"  It  will  be  seen  that  the 
presiding  Judge  made  the  charge,  but  quali- 
fied it  by  referring  to  that  statute  which 
says  "contributed  to  the  injury."  But  it  does 
seem  to  us  tliat  when  the  circuit  judge  char- 
ged the  seventh  request  which  we  reproduce 
herein,  he  cleared  away  any  possible  doubt 
We  have  examined  the  whole  charge  of  the 
circuit  judge,  and  find  It  admissible  in  evezy 
respect  We  do  not  think  it  was  any  busi- 
ness of  the  circuit  judge  to  canvass  the  opin- 
ions testified  to  by  several  physicians.  It 
would  have  been  at  variance  with  our  state 
Constitution  if  he  had  done  so.  The  Jury 
heard  all  the  testimony.  They  remembered 
that  the  uncontradicted  testimony  of  the 
plaintiff  was  tliat  her  intestate  was  never 
sick  a  day  since  he  was  a  baby.  That  the 
testimony  of  the  defendant's  own  witness 
Dr.  S.  S.  Lenord  stated  that  there  was  no 
sign  of  anything  but  the  woimd  made  by  the 
cutting  off  his  foot  by  the  railway  on  the 
16th  April,  1902,  when  he  went  to  call  on  the 
intestate.  He  was  the  phy^clan  employed 
by  the  railway  itself.  He  used  the  iodoform 
after  which  the  •*rash,"  as  it  was  called,  first 
made  its  appearance.  Both  he  and  his  son 
testified  that  the  wound  made  by  the  opera- 
tion in  cutting  off  the  leg  of  Wallace  had 
never  entirely  healed,  and  the  other  physi- 
cians say  that  it  was  never  entirely  healed. 
It  is  true,  he  fell  from  his  crutches  and  open- 
ed the  wound  again.  It  is  true  that  he  had 
a  spell  of  malarial  fever,  but  it  was  stated 
that  the  fever  had  subsided.  The  doctors  all 
united  in  saying  that  they  expected  Wallace 
to  recover,  but  he  did  not.  He  died  a  few 
days  after  Dr.  Culp  saw  him.  We  ought  to 
have  stated  that  the  doctors  never  did  under- 
take to  say  with  any  certainty  as  to  what 
killed  Wallace.  They  all  admitted  that  the 
wound  Inflicted  by  the  railway  company  had 


its  effect  in  reducing  Wallace's  power  of  re- 
sistance to  disease.  The  Jury  heard,  as  be- 
fore remarked,  the  uncontradicted  testimony 
that  Wallace  had  never  been  sick  in  his  life; 
that  he  was  stricken  down  by  this  railway 
company  on  the  16th  April,  1902;  and  that 
he  died  on  3d  July,  1902,  never  having  recov- 
ered from  this  wound  made  by  the  railway 
company.  They  had  the  right  and  it  was 
their  duty,  to  pass  upon  all  the  testimony  in 
the  case.  The  circuit  judge  Impressed  upon 
their  minds  that  they  ought  not  to  find  that 
one  died  from  Injuries  firom  mer€  prohabili- 
ties.  (ItaUcs  oura)  Indeed,  that  was  the 
duty  of  the  plaintiff  to  prove  that  the  wound- 
ed boy  died  from  the  injuries  alleged.  We 
think  that  the  charge  of  the  circuit  Judge 
could  not  mislead  the  jury.  The  parties  have 
had  a  fair  trial.  It  is  to  the  interest  of  the 
people  of  this  commonwealth  that  when  a. 
fair  trial  has  been  had  in  a  cause  that  should 
be  the  end  of  it 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be^  and  It  Is 
hereby,  affirmed. 


(68  S.  C.  888) 
RILEY  V.  MUTUAL  LIFE  INS.  CO. 

(Supreme  Court  of  South  Carolina.     April  1« 
1904.) 

magistbate's  coubt— juBisDianoN  or  pbbsou 

— APPEAIi— DISlCISSAIr— BEICARD. 

1.  On  appeal  from  a  magistrate,  if  the  circuit 
court  decides  that  the  magistrate  had  not  ac- 
quired juriBdiction  of  defendant's  person,  it 
should  dismiss  the  case,  and  not  remand  it  for 
further  action. 

Appeal  ftt>m  Common  Pleas  Circuit  Court 
of  Saluda  County;   Klugh,  Judge. 

Action  by  D.  Luther  Riley  against  the 
Mutual  Life  Insurance  Company.  From  an 
order  of  the  circuit  court  remanding  the 
cause  to  magistrate  court  defendant  appeals. 
Reversed. 

Eugene  W.  Able,  for  appellant  B.  B. 
Evans,  for  respondent 

POPE,  C.  J.  The  plaintiff  Instituted  his 
action  in  the  court  of  M.  L.  Little,  Esq., 
one  of  the  magistrates  for  Saluda  county, 
on  the  8d  day  of  April,  1903,  to  recover 
the  sum  of  |26.50  of  the  said  defendant  the 
Mutual  Life  Insurance  Company.  The  sum- 
mons was  served  upon  F.  H.  Hyatt,  Esq.. 
as  manager  for  this  state  of  said  defendant 
insurance  company,  on  the  7th  day  of  April, 
1903,  at  Columbia,  S.  C,  and  said  summons 
is  in  these  words:  "State  of  South  Carolina, 
County  of  Saluda,  Court  of  Magistracy. 
Summons  for  Relief.  Complaint  Served.  D. 
Luther  Riley,  Plaintiff,  against  The  Mutual 
Life  Insurance  Company,  Defendant  To 
the  defendant  the  Mutual  Life  Insurance 
Company:  You  are  hereby  summoned  and 
required  to  answer  the  complaint  in  this  ac- 
tion, of  which  a  copy  is  herewith  served  up- 
on you,  and  to  serve  a  copy  of  your  answer 
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to  the  said  complaint  on  the  Bubscribers  at 
their  office,  Saluda,  S.  C,  within  twenty 
days  after  the  serylce  hereof,  excluslTe  of  the 
day  of  service;  and  If  yon  fall  to  answer 
the  complaint  within  the  time  aforesaid,  the 
plaintiff  In  this  action  wlU  apply  to  the  Gourt 
for  the  relief  demanded  In  the  complaint 
Barnard  B.  Bvans,  Plaintiff's  Attorney.  M. 
L.  Little,  [L.  8.]  Magistrate  Saluda,  S.  C, 
April  3d,  A.  D.  1903.'*  A  complaint  was 
served  with  the  summons.  The  "case"  shows 
that  at  8  o'clock  p.  m.  on  the  28th  day  of 
ApiU,  ld03,  the  magistrate,  M.  L.  Little, 
Esq.,  called  the  case  for  trial.  B.  B.  Evans, 
Esq.,  as  attorney  for  plaintiff,  alone  was 
present  Neither  defendant  nor  Its  attorney 
put  tn  an  appearance.  Upon  the  production 
of  an  afidavlt  as  to  service  of  the  summons 
and  complaint,  the  said  magistrate  gave  judg< 
ment  for  $26.50;  also  for  00  cents  for  magis- 
trate's costs,  and  for  $11  constable's  costs. 
We  should  have  stated  that  the  complaint 
showed  a  claim  against  the  defendant  on 
account  On  the  29th  day  of  April,  1903, 
the  defendant  served  notice  of  appeal  upon 
the  magistrate  and  plaintiff's  attorney,  which, 
omitting  formal  part  of  notice  and  excep- 
tions, was  as  follows:  "(1)  Because  the  mag- 
istrate, M.  L.  Little,  has  never  acquired  Ju- 
risdiction of  the  defendant  herein.  In  that 
there  has  been  no  proper  or  legal  summons 
served  on  the  defendant  requiring  him  to 
appear  In  his  court  more  than  twenty  days 
from  the  date  of  service  thereof;  and,  fur- 
ther, because  the  summons  served  was  whol- 
ly insufficient  and  did  not  appoint  a  time  or 
place  of  trial.  (2)  In  that  the  Judgment  ren- 
dered was  Irregular  and  void,  in  that  there 
is  no  proof  whatever  offered  of  the  truth- 
fulness of  the  complaint  and,  the  action  not 
being  upon  a  written  instrument  for  the  pay- 
ment of  money  only,  the  cause  of  action  must 
be  proven  regularly,  even  where  default  has 
been  made.  (3)  In  that  It  was  error  to  give 
Judgment  for  $11  for  constable's  costs  in  the 
case,  because  under  the  law  an  officer  can 
charge  for  the  miles  actually  traveled  In 
making  service  only,  and  It  is  a  fact  that 
the  officer  making  the  service  herein  is  a 
resident  of  Ck>lumbia,  S.  C,  and  made  the 
service  In  that  city,  and  did  not  travel  ftrom 
Saluda  to  Ck)lumbia."  But  the  "case"  shows 
that  the  magistrate,  after  the  notice  of  ap- 
peal,  to  wit  on  the  1st  day  of  May,  1908, 
entered  on  his  record  these  words:  **The 
court  took  a  recess  until  May  1st,  when  the 
proof  of  the  claim  was  Introduced,  and  the 
following  testimony  taken."  Then  followed 
the  testimony  taken  on  Ist  May,  1903,  by  the 
magistrate  in  support  of  plaintiff's  claim. 
The  appeal  came  on  to  be  heard  before  his 
honor  Judge  Kiugh  in  the  court  of  common 
pleas  of  Saluda  county  at  the  May  term, 
1903,  of  said  court  As  the  result  of  such 
hearing  the  said  circuit  Judge  passed  an 
order  sustaining  exception  No.  1,  and  or- 
dering the  record  to  be  returned  to  the  magis- 
trate,  M.  L.  Little,   Esq.,  for  such  further 


proceedings  to  enforce  his  decree  as  were 
necessary.  The  circuit  Judge,  in  his  order, 
declared  that  he  deemed  It  unnecessary  to 
pass  upon  the  other  matters  contained  In  ex- 
ceptions 2  and  3.  Within  due  time,  the  de- 
fendant appealed  from  and  excepted  to  the 
order  of  Judge  Klugh  on  the  following 
grounds:  "(1)  Because  his  honor  Judge  Klugh 
erred  in  remanding  the  cause  to  the  magis- 
trate. In  that  having  found  that  the  court 
had  never  acquired  Jurisdiction  of  the  de- 
fendant the  Judgment  rendered  by  the  mag- 
istrate should  have  been  set  aside,  with 
costs,  and  the  cause  dismissed.  (2)  Because 
his  honor  Judge  Klugh  erred  when  he  sus- 
tained defendant's  first  exception  in  falling 
to  set  aside  the  Judgment  entered  by  the 
magistrate,  and  awarding  costs  on  the  appeal 
to  the  defendant  and  dismissing  the  action. 

(3)  Because  his  honor  Judge  Klugh  erred 
in  refusing  to  consider  the  exception  of  the 
defendant  wherein  defendant  complained  that 
it  was  error  for  the  magistrate  to  enter  Judg- 
ment against  the  defendant  without  formal 
proof  of  the  cause  of  action;  and  it  Is  re- 
q;»ectfully  asserted  that  It  was  error  for  the 
magistrate  to  receive  any  testimony  herein  on 
May '1st  after  entering  the  orders  that  he 
entered  April  28th,  and  receiving  notice  of 
defendant's  Intention  to  appeal  April  29th. 

(4)  Because  his  honor  Judge  Klugh  erred  in 
refusing  to  consider  defendant's  exception 
whereby  defendant  complained  that  it  was 
error  for  the  magistrate  to  give  Judgment  for 
constructive  mileage  of  an  officer  for  serving 
papers." 

We  will  now  endeavor  to  consider  this 
appeal.  In  the  first  place,  we  will  remark 
that  the  question  that  the  magistrate  below 
had  no  Jurisdiction  to  hear  and  determine 
this  case  is  conclusively  settled  against  all 
parties  by  the  circuit  Judge  sustaining  appel- 
lant's first  exception,  and  there  is  no  appeal 
therefrom.  But  defendant  (appellant)  con- 
tends that  the  circuit  Judge  should  have 
given  his  own  Judgment  and  not  referred 
the  cause  back  to  the  magistrate  for  that 
purpose.  So  we  sustain  the  appellant's  first 
exception  or  ground  of  appeaL  See  section 
368,  subd.  1,  of  the  Civil  Code  of  Procedure 
of  South  Carolina,  where  the  circuit  Judge  is 
directed  to  render  his  Judgment 

As  to  the  second  exception,  we  sustain  that 
also,  and  we  might  add  that  whenever  a 
question  of  Jurisdiction  is  settled  against  a 
plaintiff,  then  his  action  should  be  dismissed. 
There  can  be  no  valid  orders  or  Judgment  in 
an  action  where  the  court  is  without  Juris- 
diction. Wren  v.  Johnson,  62  8.  C.  533,  40 
S.  E.  937.  If  the  Judgment  of  the  magistrate 
is  void  for  want  of  Jurisdiction,  then  all  he 
adjudged  is  null  and  void.  It  was  not  error 
In  the  circuit  Judge  to  refuse  to  go  into  par- 
ticulars, as  set  out  In  the  third  and  fourth 
exceptions. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  appealed  from  be 
remitted  to  that  court,  with  direction  to  the 
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presiding  judge  of  said  court  to  make  a  Judg- 
ment declaring  the  judgment  of  the  magis- 
trate's court  nuA  and  Yoid,  and  reversing  the 
same. 


(«8  S.  C.  512) 

HUTOHINQS  T.  MILLS  MFG.  CO. 

(Supreme  Court  of  South  Carolina.    April  20» 

1904.) 

INJUBT  TO  EMPL0t£  —  EVIDBRCK  OF  NEOX.I- 

GBNGB— PLKADING — CONTBIBUTOBT 

NBGLIOSNCE. 

1.  In  an  action  by  an  employ^  to  recover  for 
personal  injuries,  evidence  uiat  it  was  his  duty 
to  instruct  new  employ^  as  to  the  danger  from 
machinery,  and  that  he  went  to  a  machine  for 
that  purpose,  which  machine,  according  to  the 
custom  of  the  mill,  should  at  the  time  have 
been  stopped,  bat  which  had  been  left  running 
without  notice  to  the  employ^,  and  that  he  was 
injured  thereby,  was  some  evidence  of  negli- 
gence on  the  part  of  the  master,  though  the 
employ^  could  easily  have  ascertained  If  the 
machine  was  running. 

2.  A  denial  in  an  answer  of  allegations  that 

glaintiff  was  without  fault  in  bringing  about 
is  Injury  raises  the  question  of  contributory 
negligence. 

3.  Refusal  of  an  amendment  at  trial  does  not 
preclude  the  right  to  move  for  It  before  the 
next  trial. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  Purdy,  Judge. 

Action  by  W.  F.  Hutchings  against  the 
Mills  Manufacturing  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

Cothran,  Dean  &  Cothran,  for  appellant 
Blytbe  &  Blythe,  for  respondent 

WOODS,  J.  PlaintifTs  hand  was  caught 
In  a  card  machine  and  severely  cut,  while  he 
was  working  as  an  operative  in  defendant's 
cotton  mill.  This  action  was  brought  to  re- 
cover damages  for  the  Injury,  and  resulted 
in  a  verdict  for  the  plaintifF. 

Defendant,  in  the  first  exception,  assigns 
error  in  the  refusal  of  the  presiding  judge 
to  order  a  nonsuit  on  the  ground  that  the 
evidence  failed  to  show  any  act  of  negligence 
on  the  part  of  the  defendant  The  plaintilTs 
testiihony  tended  to  prove  that  the  accident 
occurred  under  the  following  circumstances: 
Having  observed  that  the  knives  connected 
vTlth  a  card  machine  in  charge  of  another 
operative  had  fallen  from  the  machine,  plain- 
tiff reported  the  fact  to  his  superior,  and 
returned  to  his  work.  The  operative  in 
charge  of  this  machine  was  inexperienced, 
and  it  was  part  of  plaintiff's  duty  to  help 
him  by  giving  him  information  and  instruc- 
tion concerning  his  work.  It  was  the  custom 
of  the  mill,  when  a  machine  got  out  of  order, 
to  strip  it  and  then  stop  it  by  disconnecting 
the  machinery.  On  this  occasion,  however, 
the  card  machine  was  left  running,  by  the 
express  order  of  a  superior,  for  the  grinder 
to  sharpen  it  Relying  on  the  custom  of 
stopping  the  machine,  the  plaintiff  took  his 
ineitperienced  co-employd  to  It  to  show  him 
how  the  knives  were  adjusted  and  the  oflloe 
they  performed.    The  machine  being  inclosed. 


and  comparatively  noiseless,  the  plaintiff  did 
not  discover  that  It  was  running,  and,  In 
explaining  to  his  co-employ6,  undertook  with 
his  hands  to  clear  off  the  motes  under  the 
machine,  instead  of  using  a  stick  provided 
by  the  company  for  that  purpose.  One  hand 
was  caught  in  the  machinery  and  mangled. 
The  plaintiff  knew  be  could  ascertain  with 
certainty  whether  the  machinery  was  in  mo- 
tion by  stepping  to  one  side  and  observing 
the  pulley,  but  he  did  not  take  that  pre- 
caution, because  of  his  confidence  that  the 
machine  had  been  stopped,  as  was  usual  in 
such  circumstances.  If  the  foregoing  state- 
ment is  true,  plaintiff  was  acting  within  his 
line  of  duty  in  explaining  the  machine  to  the 
inexperienced  iterative,  and  the  failure  of 
his  superior  to  notify  bim  that  he  had  order- 
ed that  the  machine  be  left  running,  contrary 
to  the  usage  of  the  mill,  was  some  evidence 
of  negligence.  We  refrain  from  discussion  of 
the  facts,  because  the  case  must  on  other 
grounds,  go  back  for  another  trial.    , 

The  defendant  submits,  in  his  fifth  excep- 
tion, that  the  presiding  judge  erred  in  char- 
ging the  Jury  that  they  could  not  oonslder 
whether  the  plaintiff  had  been  guilty  of  con- 
tributory negligence,  holding  that  this  de- 
fense had  not  been  set  up  in  the  answer. 
Where  the  complaint  in  an  action  of  tort 
charging  negligence  of  the  defendant  as  the 
proximate  cause  of  the  injury,  alleges  that 
the  plaintiff  was  without  fault  a  denial  of 
this  allegation  raises  the  issue  of  contribu- 
tory negligence.  Long  v.  Southern  Railway 
Co.,  60  S.  O.  53,  27  S.  B.  531.  The  seventh 
paragraph  of  the  complaint  is  as  follows: 
"That  plaintiff  examined  the  said  machine, 
and  knowing  that  it  was  the  duty  and  cus- 
tom of  the  operatives,  after  stripping,  to  stop 
the  machine,  not  knowing  of  the  orders  of 
the  said  card  grinder  that  said  machine  be 
left  running,  not  having  any  evidence  tliat 
the  said  maichine  was  running,  but,  on  the 
contrary,  believing  that  said  machine  was  not 
in  motion.  Inserted  his  hand  therein  at  the 
bottom  thereof,  in  order  to  show  the  said 
Lytic  the  stand  from  which  the  said  knives 
had  fallen,  and  where  they  should  be  when 
in  their  proper  place."  The  plaintiff  had  be- 
fore set  forth  in  detail  certain  acts  of  the 
defendant  as  constituting  the  negligence 
which  led  to  the  accident  He  then  in  this 
paragraph  anticipates  that  it  may  be  charged 
by  defendant  that  he  also  was  negligent  In 
putting  his  hand  under  the  machine,  when 
he  knew,  or  ought  to  have  known,  that  It 
was  running;  and,  without  waiting  for  the 
defendant  to  make  the  charge,  he  tenders 
the  issue  himself  by  alleging  that  he  did  not 
know  the  machine  was  running,  and  liad  no 
evidence  of  the  fact  It  is  manifest,  under 
the  authority  just  cited,  that  the  denial  of 
the  plaintiff  of  this  allegation  raised  the  is- 
sue of  contributory  negligence  fn  the  par- 
ticulars in  which  it  was  denied  bj  the  plain- 
tiff. The  fifth  exception  must  therefore  be 
sustained. 
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This  conclusion.  It  is  pbTioofl,  makes  the 
refusal  of  the  circuit  Judge  to  allow  the  de- 
fendant to  amend,  by  pleading  more  spedflo- 
ally  the  defense  of  contributory  negligence, 
of  no  importance.  The  refusal  of  the  circuit 
judge  to  allow  an  amendment  at  the  trial 
could  not  prejudice  the  defendant's  right  to 
moTe  for  it  before  the  next  trial. 

The  first,  second,  and  third  ezcepticAs  are 
oYcrruled;  the  fourth  and  sixth  were  aban- 
doned. 

The  Judgment  of  this  court  is  that  the  fifth 
exception  be  sustained,  and  the  cause  be  re- 
manded to  the  circuit  court  for.  a  new  trial. 


(€8  S.  C.  606) 

STANDARD  SDWING  MAOH.  00.  T.  ALEX- 
ANDER. 

(Supreme  Court  of  South  Carolina.    April  20» 
19(ML) 

PliBADINOS  —  AlCENDUXlVT—BANKBITFTCT^niS- 

GHABGS— PENDING  0A8BS—BFFECT— ESTOP - 

PEL— BLBOnON   OF  BE1CEDIB8. 

l.Code  Proa  f  194,  limiting  the  ris^t  to 
amend  pleadings,  applies  to  amendments  asked 
for  during  or  after  the  trial  which  might  preju- 
dice by  sarprise,  and  not  to  amendments  before 
the  trial. 

2.  An  order  on  a  discharge  in  bankruptcy  pro- 
Tiding  that  it  shall  not  affect  a  certain  pending 
case  until  final  judgment  therein,  and  that  as 
to  such  judgment  the  discharge  shall  have  the 
same  force  Oiat  it  would  have  if  the  judgment 
had  been  recovered  after  the  application  for  dis- 
charge and  before  the  granting  of  the  same, 
permits  the  prosecution  of  such  suit. 

8.  Plaintiff  in  an  action  in  tort  on  the  ground 
that  goods  were  obtained  by  false  representa- 
tions is  not  estopped  by  filing  in  the  bankrupt 
court  notes  taken  for  the  price  of  goods. 

4.  Where  vendor  of  personalty  sues  on  notes 
taken  for  the  purchase  price,  and  finds  that  a 
judgment  thereon  cannot  be  obtained  because 
of  proceedings  in  bankruptcy,  he  may  abandon 
the  action,  and  sue  in  tort,  oa  the  ground  that 
the  goods  were  obtained  by  fraud. 

5.  The  vendor  of  goods  Is  not,  by  retaining 
past-due  not^i,  barred  from  suing  m  tort  for 
obtaining  goods  by  fraud,  where  the  notes  were 
in  his  possession  at  the  time  of  the  trial. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Greenville  County;  Gary  and  Purdy» 
Judges. 

Action  by  the  Standard  Sewing  Machine 
Company  against  M.  L.  Alexander.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirnoed. 

B.  M.  Shuman,  for  appellant  Haynes- 
worth,  Parker  &  Patterson,  for  respondent 


WOODS,  J.  In  the  original  complaint 
against  the  defendant,  who  was  a  bankrupt, 
a  number  of  notes  given  by  him  were  set  out 
upon  which  judgment  was  demanded,  and  it 
was  further  alleged  that  the  goods  for  which 
the  notes  were  given  were  obtained  by  fraud 
in  making  certain  false  statements  as  to  his 
financial  condition,  upon  which  plaintiff  relied 

f  a  Bm  Bankruptcy,  vol.  6,  Cent.  Dig.  f  S62. 


in  delivering  the  goods.  Before  the  trial. 
Judge  Watts  allowed  the  plaintiff  to  amend 
his  complaint  by. striking  out  the  allegations^ 
coneeming  the  notes,  and  alleging  that  de- 
fendant Induced  the  plaintiff,  by  the  fraudu- 
lent representations  as  to  his  condition,  to  sell 
and  deliver  merchandise  reasonably  worth 
$8»10S.54»  which  was  also  the  amount  for 
which  the  notes  were  given. 

The  first  position  taken  in  the  appeal  is 
that  Judge  Watts  erred  in  allowing  the 
amendment,  because  it  changed  substantially 
the  claim  of  plaintiff,  and  allowed  an  action 
for  tort  to  be  substituted  for  an  action  on 
<;on tract.  It  has  been  decided  in  Hall  v. 
Woodward,  80  S.  C.  604,  9  S.  B.  684^  and  other 
eases,  that  the  limitation  of  the  right  to 
amend  fixed  by  section  194  of  the  Code  of 
Procedore,  upon  which  defendant  relies,  ap- 
plies to  amendments  asked  for  during  or  aft- 
er the  trial  which  might  prejudice  by  sur- 
prise, and  not  to  amendments  before  the  trial. 

The  defendant  was  adjudged  a  bankrupt 
on  the  6th  day  of  November,  1900.  On  the 
7th  day  of  March,  1901,  the  defendant  filed 
in  the  bankrupt  court  his  application  for  his 
discharge  in  bankruptcy.  This  action  was 
not  conunenced  until  the  14th  day  of  October, 
1902.  It  thus  appears  that  the  application 
of  the  bankrupt  for  his  discharge  was  pend- 
ing when  this  action  was  commenced.  The 
contention  of  the  defendant  is  that  when  he 
made  and  filed  his  application  for  discharge 
it  was  to  be  granted  or  refused  him  accord- 
ing to  the  status  of  things  as  they  then  stood; 
that  the  right  to  discharge  could  not  be  made 
to  depend  upon  some  new  status  or  condition 
created  after  the  application  for  discharge; 
and  hence  this  suit,  not  having  been  com* 
menced  until  after  the  application  for  dis- 
charge was  made,  is  barred  by  the  order  of 
discharge.  The  decretal  part  of  the  order  of 
discharge  is:  **It  is  ordered  that  said  dis- 
cbarge be,  and  the  same  is  hereby,  granted, 
and  that  the  said  exceptions  of  said  bankrupt 
be^  and  the  same  are  hereby,  sustained:  pro- 
vided, that  this  discharge  shall  not  affect  the 
case  of  the  Standard  Sewing  Machine  Co. 
against  M.  L.  Alexander,  now  pending  in  the 
court  of  common  pleas  in  and  for  the  county 
of  Greenville,  in  the  state  of  South  Carolina, 
until  final  Judgment  therein;  and  as  to  any 
Judgment  that  may  be  recovered  therein  by 
the  plaintiff  in  said  case  this  discharge  shall 
have  the  same  force  and  effect  that  it  would 
have  if  said  Judgment  had  been  recovered 
after  the  application  for  said  discharge  and 
before  the  granting  of  the  same,  and^o  oth- 
er." The  true  interpretation  of  this  order  is 
that  the  plaintiff  was  given  permission  by  the 
United  States  District  Judge  to  pursue  his 
action  in  the  court  of  common  pleas  to  Judg- 
ment, the  question  as  to  the  effect  of  the  dis- 
charge on  any  Judgment  that  might  be  ob- 
tained being  reversed.  We  do  not  under- 
stand, however^  that  Judge  Brawley  under* 
took  to  limit  the  defenses  that  might  be  set 
up  to  the  action  pending  in  the  court  of  90m- 
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mon  pleas  for  OreenTllle  coxmtj,  although 
such  defenses  might  inyolYe  the  considera- 
tion of  the  bankrupt  law.  Hence,  if  the 
bankrupt  act  does  not  permit  a  suit  of  this 
nature  to  be  commenced  against  the  bank- 
rupt after  the  petition  for  discharge  has  been 
filed,  the  action  must  be  dismissed.  It  Is 
dear  that  the  order  of  discharge  did  not  af- 
fect plaintifTs  claim,  but,  on  the  contrary,  ex- 
pressly reserved  the  rights  of  both  parties 
to  this  suit 

It  is  not  the  dirty  of  this  court  in  this 
case  to  inquire  whether  an  order  for  con- 
ditional discharge  could  be  legally  granted. 
Such  an  order  has  been  made  by  the  court 
having  Jurisdiction  of  such  matters,  and  it 
must  be  given  full  effect  according  to  its 
terms.  Taking  the  view  most  favorable  to 
the  defendant  and  regarding  the  order  as 
having  the  same  effect  as  an  unconditional 
discharge  granted  after  the  termination  of 
this  suit,  it  has  the  same  effect  as  an  order 
of  discharge  with  a  Judgment  recovered  in 
an  action  for  fraud  outstanding  against  de- 
fendant; and  such  an  order  would  not  dis- 
charge defendant  from  such  a  Judgment 
The  bankrupt  act  saves  from  discharge  Judg- 
ments in  actions  for  fraud  in  existence  at 
the  date  of  the  discharge,  and  the  exception 
is  not  limited  by  the  act  to  those  Judgments 
in  existence  at  the  date  of  the  filing  of  the 
petition  for  discharge. 

The  plaintiff  is  not  estopped  from  bring- 
ing this  action  by  proving  in  the  bankrupt 
court  the  notes  given  for  the  goods.  Strang 
▼.  Bradner,  114  U.  S.  555,  5  Sup.  Ct  1088, 
29  U  Bd.  24&  This  case,  it  is  true,  arose 
under  the  bankrupt  act  of  1867  (Act  March 
2,  1867,  c.  176,  14  Stat  517),  but  the  same 
doctrine  has  been  applied  to  the  act  of  1888 
(Act  July  1,  1898,  c.  541,  80  Stat  544  [U.  S. 
.  CJomp.  St  1901,  p.  3418]).  In  re  Lewensohn 
(D.  G.)  99  Fed.  73,  Id.,  104  Fed.  1006,  44  O. 
O.  A.  309. 

There  can  be  no  doubt  of  the  correctness 
of  the  general  proposition  that  suit  for  the 
purchase  money  on  a  contract  of  sale  is  an 
afllrmance  of  the  sale  and  a  waiver  of  any 
dalm  that  the  vendor  was  induced  to  part 
with  the  property  by  fraud.  We  think  this 
case,  however,  clearly  falls  under  an  impor- 
tant exception,  thus  stated  in  1  Benjamin  on 
Sales,  581,  note:  "But  in  Peters  v.  Ballis- 
tier,  3  Pick.  495,  the  captain  of  a  vessel  sold 
a  cargo  without  authority.  The  owner  at 
first  brought  assumpsit  but  discovering  be- 
fore trial  that  he  had  misconceived  his  rem- 
edy, he  discontinued  the  suit,,  and  brought 
trover,  which  was  sustained.  On  principle, 
this  seems  correct  In  general,  where  a 
party  Is  unsuccessful  because  he  has  not 
brought  the  proper  form  of  action,  he  is  not 
barred  from  his  true  remedy.  It  would 
seem  that  he  ought  to  be  barred  by  his  elec- 
tion only  where  he  has  in  fact  two  reme- 
dies, not  where  he  resorta  to  a  remedy  which 
gives  him  no  Judgment  on  the  merits.  See 
Butler  V.  Hlldreth,  5  Mete  49,  where  this 


distinction  is  taken.**  The  plaintiff  brought 
his  action  on  the  notes,  alleging  the  fraud 
manifestly  under  the  mistaken  impression 
that  a  Judgment  obtained  under  those  alle- 
gations would  not  be  affected  by  the  bank- 
ruptcy proceedings.  Upon  discovering  his 
error  and  ascertaining  that  any  Judgment 
obtained  in  a  suit  on  the  notes  would  be 
barred  by  the  discharge  in  bankruptcy,  he 
moved  to  amend  and  sue  for  the  fraud  dis- 
affirming the  contract.  The  conduct  of  tM 
plaintiff  and  the  contenta  of  his  pleadings 
indicated  plainly  these  facta,  and  it  was  no 
error  for  the  circuit  Judge  to  leave  the  ques- 
tion to  the  Jury  as  to  whether  the  statementa 
of  the  original  complaint  indicated  an  in- 
tention to  waive  the  tort  Bven  direct  alle- 
gations of  fact  in  an  original  pleading  in- 
consistent with  those  of  the  amended  plead- 
ing are  not  conclusive  in  a  trial  on  the 
amended  pleading,  but  only  evidence  of  ad- 
missions to  be  weighed  with  any  other  evi- 
dence on  the  subject  Hall  v.  Woodward,  30 
S.  G.  564,  9  S.  E.  684.  The  court  did  not 
submit  to  the  Jury  the  construction  of  the 
pleading,  but  told  them,  in  considering 
whether  the  plaintiff  had  waived  the  fraud 
in  suing  on  the  contract  they  should  con- 
sider the  allegations  of  fraud  in  the  original 
complaint 

The  defendant  Inslsta  that  a  nonsuit  should 
have  been  granted  for  the  reason  that  plain- 
tiff undertook  to  sue  for  the  fraud  with- 
out returning  the  notes.  The  notes  did'not 
operate  as  payment.  If  proving  the  notes 
as  debta  against  the  bankrupt  does  not  op- 
erate as  a  bar  to  an  action  like  this  for 
fraud,  certainly  a  failure  to  return  them 
could  not  be  so  regarded.  Indeed,  section 
57  of  the  bankrupt  law  requires  notes  to 
be  filed  with  the  proof  of  claim,  so  that  they 
are  ordinarily  presumed  to  be  in  the  hands 
of  the  officer  of  the  court  If  the  notes  had 
passed  from  the  hands  of  the  plaintiff,  and 
ceased  to  be  his  property,  so  that  he  could 
not  have  them  in  court  to  return,  as  in  Town- 
sends,  Arnold  &  (3o.  v.  Stevenson  &  Walker, 
4  Bich.  Law,  59,  this  defense  would  be 
stronger.  The  rule  invoked  by  defendant 
stands  on  the  reason  that  the  seller  should 
not  be  allowed  to  have  the  sale  annulled  for 
fraud,  while  he  held  something  received  in 
the  trade  which  might  be  of  value  to  him 
or  bring  loss  to  the  buyer.  In  this  case  the 
undisputed  evidence  was  that  the  notes  were 
in  the  hands  of  the  plaintiff  at  the  time  of 
the  trial.  They  could  be  of  no  value  to  the 
plaintiff,  because,  by  pressing  to  Judgment 
this  suit  to  annul  the  sale,  he  has  conclu- 
sively elected  to  repudiate  them.  The  notes 
being  overdue,  an  assignee  of  plaintiff  would 
stand  in  no  better  position.  Hence  they 
were  as  absolutely  destroyed  as  if  they  had 
been  canceled  and  returned. 

Having  endeavored  to  consider  all  the  po- 
sitions taken  by  defendant  in  his  exceptions, 
we  are  unable  to  discover  any  error  in  grant- 
ing the  motion  to  amend,  or  in  refusing  the 
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motion  for  nonsuit,  or  In  the  charge  to  the 
Jury. 

The  jtdgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(68  s.  0.  488) 

HcKEOWN  ▼.  SOUTH  CAROLINA  & 
GBORGIA  EXTENSION  R.  CO. 

(dnpreme  Court  of  South  Carolina.    April  19, 
1904.) 

nOIISUIT— ▲COIDBNT  TO  PBB80N  ON  TBAOK. 

1.  In  an  action  to  Recover  for  the  death  of 
plaintiflTs  decedent  by  being  struck  by  defend* 
ant's  cars,  where  the  evidence  showed  that  he 
was  hard  of  hearing,  and  was  walking  on  a  part 
of  the  track  where  pedestrians  were  accustomed 
to  walk  when  he  was  struck  by  a  freight  train 
running  at  night  without  a  headlight,  nonsuit 
was  improper. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;   Dantzler,  Judge. 

Action  by  John  G.  McKeown,  administra- 
tor of  J.  W.  McKeown,  against  the  South 
Carolina  &  Georgia  Extension  Railroad  Com- 
pany. From  order  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

Wilson  &  Wilson,  for  appellant  0.  P. 
Sanders,  for  respondent 

JONES,  J.  This  action  was  brought  to 
recover  damages  for  alleged  wrongful  death 
of  plaintiirs  Intestate,  J.  W.  McKeown, 
through  the  negligence  and  wantonness  of 
the  defendant  This  appeal  is  from  a  non- 
suit 

The  complaint  alleged:  "(4)  Tliat  on  the 
night  of  the  5th  day  of  February,  1901,  about 
9  SO  o'clock,  the  said  J.  W.  McKeown  was 
walking  along  the  side  of  the  track  of  de- 
feRc!::nt  railroad  between  Torkville  and  Shar- 
on, In  said  county  and  state,  and  which,  with 
the  knowledge  and  acquiescence  of  defend- 
ant had  long  been  used  by  the  public  as  a 
traveled  way,  when  one  of  defendant's 
freight  trains,  going  toward  Sharon,  and  neg- 
ligently running  without  any  headlight  on  its 
engine,  recklessly  and  negligently  ran  upon 
and  against  the  said  J.  W.  McKeown,  knock- 
ing him  down  on  the  side  of  said  track,  and  in- 
flicting severe,  but  not  necessarily  fatal,  inju- 
ries; and  that  although  the  engineer  and  fire- 
man running  and  operating  said  train  for  de- 
fendant at  the  time  knew,  or  had  good  cause 
to  know,  or  by  proper  care  and  inquiry  would 
have  known,  that  the  said  J.  W.  McKeown 
had  been  so  struck  and  Injured,  they  reck- 
lessly, wantonly,  and  negligently  failed  to 
stop  said  train  and  take  care  of  him,  but  con- 
tinued on  their  way.  (5)  That  the  said  J.  W. 
McKeown  was  hard  of  hearing,  and  so  could 
not  hear  the  approach  of  said  train;  but  if 
said  engine  had  been  supplied  with  the  prop- 
er headlight  the  reflection  therefrom  would 
have  warned  him  of  its  approach,  so  that  he 
could  Imve  avoided  the  same.  (6)  That  the 
injury  'so  inflicted  upon  the  said  J.  W.  Mc- 
Keown would  not  have  resulted  in  liis  death 


if  said  train  had  been  stopped  and  proper 
care  and  attention  had  been  given  to  him: 
but  owing  to  the  recklessness  and  wanton 
negligence  of  the  defendant  as  aforesaid,  the 
said  J.  W.  McKeown  was  allowed,  in  said 
condition,  to  lie  on  the  side  of  said  track,  in 
the  wet  and  cold,  for  hours,  without  any  aid 
or  assistance,  thereby  causing  his  death." 

The  motion  for  nonsuit  was  based  upon  the 
following  grounds:  ^'(l)  Because  there  is  no 
evidence  tending  to  show  that  the  place 
where  the  deceased  was  killed  was  a  street, 
highway  crossing,  or  traveled  place^  but  on 
the  contrary,  the  evidence  shows  that  the 
place  where  the  deceased  was  killed  was  on 
the  track  of  the  defendant  at  a  point  other 
than  a  street,  highway,  or  traveled  place, 
and  where  neither  the  public  nor  the  de- 
ceased had  a  legal  right  to  be.  (2)  Because 
there  is  no  evidence  tending  to  show  that  the 
deceased  was  seen,  or  might  have  been  seen, 
by  the  engineer,  or  those  In  diarge  of  the  en- 
gine or  train,  even  if  there  had  been  a  head- 
light or  that  the  employes  of  the  defendant 
company  knew,  or  might  have  known,  tliat 
the  deceased  was  in  a  place  of  apparent  dan- 
ger, from  which  he  could  not  have  extricated 
himself.  (8)  Because  there  is  no  evidence 
tending  to  show  that  the  employes  of  the 
company  were  guilty  of  any  willfdlness,  wan- 
tonness, or  of  any  such  negligence  or  want  of 
care,  as  would  make  the  defendant  liable  for 
injuring  or  killing  one  who  was  using  its 
tracks  at  a  point  where  he  had  no  legal  right 
to  be.  (4)  Because  there  is  no  evidence 
which  tends  to  show  any  breach  of  duty  by 
the  defendant  to  the  deceased,  even  assum- 
ing him  to  have  been  a  licensee.  (5)  Because 
there  is  no  evidence  that  deceased  was  killed 
by  the  defendant  (6)  Because  there  Is  no 
evidence  tending  to  show  that  the  train  could 
have  been  stopped  in  time  to  avoid  injuring 
the  deceased,  even  if  it  had  been  equipped 
with  a  headlight  (7)  Because  there  is  no 
evidence  tending  to  show  that  the  want  of  a 
headlight  was  the  proximate  cause  of  the  in- 
jury." 

Judge  Dantzler,  in  his  c^der  of  nonsuit 
sustained  the  first,  second,  third,  sixth,  and 
seventh  grounds,  but  overruled  the  fourth 
and  fifth.  The  appellant  alleges  error  in 
granting  nonsuit  on  the  grounds  stated,  and 
respondent  lias  given  proper  notice  that  the 
court  would  be  asked  to  sustain  the  nonsuit 
also  upon  the  grounds  overruled. 

First  as  to  whether  there  was  any  evidence 
tending  to  show  that  deceased  was  killed 
by  the  defendant  In  what  we  shall  say 
hereafter  we  do  not  mean  to  express  any 
opinion  whatever  as  to  the  force  or  suffi- 
ciency of  the  evidence,  but  intend  only  to 
indicate  our  view  as  to  whether  there  was 
any  evidence  tending  to  prove  the  allegations 
of  the  complaint  and  which  the  jury  should 
have  been  permitted  to  consider.  There  was 
testimony  that  on  the  night  of  February  5, 
1901,  between  10  and  11  o'clock,  J.  W.  Mc- 
Keown was  found  lying  in  a  helpless  condi- 
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tion  on  defendant's  trade  between  YorkyiUe 
and  Sbaion,  In  York  connty,  by  William  Gnr- 
rence,  who  lived  close  by,  and  bad  for  some 
time  beard  bis  cries  before  going  to  bis  as- 
sistance. Tbis  was  after  defendant's  freigbt 
train  bad  passed  going  from  Yorkville  towards 
Sbaron,  .tbe  interval  not  being  definitely  stat- 
ed, but  spoken  of  by  tbe  witness  as  "a  good 
bit"  Tbe  train  left  Yorkville  tbat  nigbt 
and  went  towards  Sbaron  without  a  head- 
ligbt,  and  deceased,  who  was  partially  deaf, 
was  probably  going  in  tbe  same  direction,  as 
be  was  last  previously  seen  in  Yorkville  late 
tbat  evening,  and  lived  beyond  Sharon.  No 
one  wbo  testified  saw  tbe  train  strike  de- 
ceased. After  be  was  found  on  tbe  track, 
tbere  was  mucb  delay  in  securing  sufficient 
belp  to  remove  bim;  but  be  was  finally  re- 
moved a  sbort  distance  away,  wbere  be  died 
about  1  o'clock  ttiat  night  The  physician 
wbo  examined  his  body  found  a  bad  bruise 
on  the  right  side  about  12  inches  broad,  with 
congested  blood  under  the  skin,  as  if  struck 
by  a  violent  blow,  and  the  physician  stated 
that  in  his  opinion,  tbe  wound  was  such  as 
could  have  been  made  by  some  portion  of  a 
train  of  cars  projecting  over  the  track  and 
striking  him.  There  was  some  evidence  of 
impressions  on  the  soil  near  by  where  he  was 
found,  indicating  that  be  had  staggered  off 
from  the  track,  was  down  upon  his  knees,  and 
bad  dragged  himself  back  to  the  place  wbere 
he  was  found.  Tbis  was  sufiiclent  to  Justify 
overruling  the  nonsuit  on  the  fifth  ground. 

In  sustaining  the  nonsuit  tbe  court  gave 
as  his  reason  that  tbe  evidence  showed  that 
the  deceased,  at  the  time  of  bis  alleged  kill- 
ing or  injury,  was  a  trespasser  upon  the  track 
of  the  defendant  company,  and  did  not  tend 
to  show  any  wantonness,  willfulness,  or  in- 
tentional disregard  of  tbe  rights  of  the  de- 
ceased by  the  defendant  which  rendered  the 
defendant  liable  for  such  killing  or  injury. 
Assuming  now  that  defendant's  train  struck 
deceased,  the  next  inquiry  should  be  wheth- 
er there  was  any  evidence  tending  to  show 
that  defendant  th^eby  breached  any  duty 
which  it  owed  the  deceased.  If  deceased  was 
a  trespasser,  defendant  owed  him  tbe  duty 
to  do  him  no  wanton  injury.  If  he  was  a 
licensee,  the  defendant  owed  bim  the  duty 
to  exercise  ordinary  care  not  to  injure  him. 
But  whether  the  deceased  was  a  trespasser  or 
aMicensee,  and  whether  tbe  conduct  of  de- 
fendant was  wanton  or  merely  negligent  are 
questions  of  fact  for  the  Jury,  if  there  is  any 
testimony  tending  to  establish  tbe  issue  pre- 
sented in  that  regard.  It  is  only  when  the 
testimony  is  incapable  of  any  inference  In 
support  of  plaintiff's  case  that  a  nonsuit  is 
allowable.  Tbe  complaint  alleged  and  the 
testhnony  tended  to  show  that  the  path  along 
tbe  side  of  defendant's  track,  where  plaintiff 
was  struck,  had  long  been  used  by  tbe  public 
as  a  place  of  travel,  with  tbe  knowledge  and 
acquiescence  of  the  defendant  Tbe  testi- 
mony was  to  the  effect  that  tbe  path  had  been 
eoDstaotly  used  by  the  public,   even  more 


frequently  by  pedestrians  than  the  pul>lie 
road  near  by,  without  the  slightest  objection 
by  the  defendant  and  that  the  neighborhood 
was  thickly  settled.  The  drcumstancea  were 
such  as  might  In'  the  mind  of  the  Jury,  indi- 
cate tbat  the  defendant  through  its  agents, 
knew  of  the  use  made  by  the  public  of  the 
pathway,  and  by  not  objecting  defendant  in- 
dicated a  willingness  that  it  should  be  used 
by  the  public.  Such  evidence  would  not  tend 
to  show  that  the  public  had  acquired  a  right 
of  way  by  alienation  or  prescription,  so  as  to 
give  the  public  a  legal  right  to  use  the  path- 
way against  the  consent  of  the  defendant  but 
it  does  tend  to  show  circumstances  which  call 
for  the  exercise  of  ordinary  care  on  the  part  of 
defendant  As  stated  by  this  court  in  Jones 
V.  Railway  Ck>.,  61  S.  a  560,  8^  S.  IL  708: 
"Even  though  the  use  of  the  track  by  tbe 
public  as  a  walkway  was  not  for  such  length 
of  time,  nor  of  such  character,  as  to  give  a 
legal  right  to  so  use  the  track,  and  even 
though  the  evidence  fell  short  of  showing  any 
positive  consent  of  such  use  by  the  company, 
yet  if  there  was  evidence  tending  to  show 
knowledge  of  and  acquiescence  in  such  use 
without  protest  such  evidence  would  tend 
to  show  that  the  railroad  company  had  much 
reason  to  expect  the  presence  of  persons  upon 
the  track,  who  were  there  not  as  bald  trespass- 
ers, but  using  it  with  the  knowledge  and  ac- 
quiescence of  the  company.  Under  such  cir- 
cumstances it  would  be  the  duty  of  the  rail- 
road company  to  keep  a  reasonable  lookout 
or  to  give  warning  of  tbe  approach  of  the 
train,  or  generally  to  observe  ordinary  care 
under  the  circumstances  to  avoid  injury." 
The  case  of  Haltlwanger  v.  R.  R.  Oa,  04  S. 
G.  24,  41  8.  B.  810,  is  not  entirely  consistent 
with  the  rule  stated  in  Jones  v.  Railway  Co., 
but  the  recent  case  of  Matthews  v.  Seaboard 
Air  Line  Ry.,  07  S.  G.  501,  46  S.  B.  835,  is 
in  accord  therewith,  and  states  the  rule  thns: 
"While  a  railroad  company  cannot  lose  its 
right  of  way  by  alienation  or  prescription 
because  of  the  public  interest  in  its  holding 
it  for  public  purposes,  it  may  impose  upon  it- 
self as  a  private  corporation  duties  and  ob- 
ligations to  the  public  or  to  individuals  by 
inviting  the  use  of  the  right  of  way,  or  Indi- 
cating its  willingness  that  it  should  be  used 
by  tbe  public  or  particular  individuals.  In 
such  drcumstances  the  duty  devolves  on  tbe 
railroad  company  to  exercise  ordinary  care 
to  avoid  injury  to  those  so  using  the  right  of 
way."  The  court  erred  in  this  ease  in  not 
submitting  to  the  Jury  to  determine  what 
was  deceased's  relation  to  tbe  defendant's 
right  of  way,  whether  as  trespasser  or  li- 
censee, and  in  declaring  that  deceased  was  a 
trespasser.  He  further  erred  in  not  sub- 
mitting to  the  Jury  the  question  whethtf  de- 
fendant's conduct  was  negligent  or  reckless 
and  wanton.  The  testimony  was  not  only 
that  defendants  train  was  being  operated  at 
night  without  a  headlight  along  a  track 
where  there  was  reason  to  expect  pedestri- 
ans to  be,  but  that  the  operatives  were  con> 
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scions  that,  it  was  j:iegligent  to  be  without  a 
headlight,  for  at  York.vilIe  they  were  aware 
or  the  failure  of  the  headlight  for  want  of  oil, 
and  there  was  some  conversation  among  the 
operatives  as  to  who  was  to  blame  for  ttie 
failure  to  procure  oil;  and,  although  the  train 
reuiained  quite  a  while  at  Yorkville,  and  oU 
was  readily  procurable  there,  nevertheless  they 
deliberately  started  out  at  night  without  a 
headlight  We  mean,  of  course,  that  the  testi* 
mony  had  tendency  to  show  this  state  of  facts. 
Was  this  reckless,  or  wanton,  or  negligent? 
The  Jury  ought  to  have  been  permitted  to  say. 
Wantonness  may  be  Inferred  from  a  conscious 
failure  to  observe  due  care.  Watts  v.  B.  B. 
Co.,  60  S.  0.  74,  38  8.  B.  240.  Whether  the 
want  of  a  headlight  was  a  proximate  cause  of 
the  Injury,  and  whether  the  train  could  have 
been  stopped  in  time  to  avoid  injuring  the  de- 
ceased If  there  had  been  a  headlight,  were 
questions  for  the  Jury  under  Instructions  as 
to  the  law.  There  was  testimony  that  a  head- 
light would  throw  light  so  as  to  distinguish 
a  maa  some  200  or  250  yards.  Did  the  ab* 
sence  of  the  headlight  prevent  the  engine  and 
fireman  from  seeing  the  deceased  in  time  to 
avoid  inJurijDg  him?  Would  the  presence  of 
a  headlight,  by  its  reflections  forward  on  the 
adjacent  objects,  have  enabled  deceased, 
though  bard  of  hearing,  to  avoid  the  danger, 
notwithstanding  his  back  was  probably  to- 
wards the  engine?  These  were  matters  for 
the  Jury  in  determining,  from  all  the  circum- 
stances, whether  the  absence  of  the  headlight 
was  a  breach  of  any  duty  owing  by  defendant 
to  deceased,  and  whether  It  was  a  proxi- 
mate cause  of  the  injury. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  is  remanded  for  a  new 
triaL 


(68  S.  C.  478) 

WINDHAM  et  al.  v.  HOWELL  et  al. 

(Sapreme  Oourt  of  South  Carolina.    April  19, 
1904.) 

PABTrnON— KVIDBNCS— DIBECniVG    VSBDIOT. 

1.  Complainants  in  partition  alleged  owner- 
ship in  fee.  One  defendant  claimed  Utle.  There 
was  evidence  that  there  were  three  life  tenants 
of  the  property.  BM  error  to  direct  a  verdict 
for  defendant  on  the  ground  that  the  evidence 
did  not  sustain  allegations  as  to  the  estate  in 
fee,  but  partition  should  have  been  adjudged  as 
between  the  life  tenants. 

Appeal  from  Common  Pleas  Circuit  Court 
of  DaiMgton  County;  Townsend,  Judge. 

Actloii  by  A.  H.  Windham  and  others 
against  George  C.  Howell  and  others.  From 
Judgment  on  verdict  directed  for  defendants, 
plaintiiTs  appeal.    Reversed. 

Geo.  W.  Brown  and  JR.  W.  Shand,  for  ap- 
pellants. Woods  ft  Macfarlan,  J.  Monroe 
Spears,  and  Stevenson  ft  Matheson,  for  re- 
spondents. 

JONB8,  J.  This  is  an  appeal  from  a  Judg- 
ment on  a  verdict  directed  by  the  court  for 


the  defendant  on  an  issue  of  title  raised  by . 
the  answer  to  plaintiff's  complaint  fbr  par- 
tition of  real  estate.  The  verdict  was  di- 
rected and  the  complaint  dismissed  on  the 
ground  that  under  the  pleadings  and  evi- 
dence the  plaintiffs  had  failed  to  sustain  the 
allegation  of  their  complaint  as  to  title  in 
fee  simple  to  the  land  in  dlsp^ite. 

The  complaint  alleged  a  deed,  dated  De- 
cember 14  1867,  from  James  Windham  to 
Eliza  J.  Windham  for  life,  and  at  her  death 
to  the  children  of  her  husband,  Eli  W.  Wind- 
ham (son  of  the  grantor),  for  their  lives,  of  a 
tract  of  land  in  Darlington  county.  It  is 
also  alleged  that  James  Windham  subse- 
quently died,  leaving  a  will  devising  this 
same  tract  of  land  to  Ell  W.  Windham  for 
life,  and  directed  that  at  the  death  of  the 
said  Eli  this  land  should  be  sold,  and  the 
proceeds  equally  divided  between  the  lawful 
hehrs  of  his  body  which  he  may  leave  living 
at  his  death;  that  Ell  W.  afterwards  died, 
leaving  living  children->Mary  Woodford, 
whose  share  is  now  owned  by  defendant 
George  C.  Howell;  Eliea  Troublefleld,  de- 
fendant, whose  share  Is  now  owned  by  plain- 
tiff A.  H.  Windham;  Garen  Yarborough,  who 
is  now  dead,  leaving  husband  and  children 
named  in  the  complaint;  Lulu  Windham,  a 
plaintiff;  and  Louisiana  Howell,  a  defend- 
ant The  complaint  further  alleged  that 
Eliza  J.  Windham  died  in  1900,  leaving  sur- 
viving her  three  of  the  remaindermen  for 
life  provided  for  in  said  will,  viz.,  EHza 
Troublefleld  and  two  of  the  children  of  Eliza 
J.  Windham,  whose  names  are  Louisiana 
Howell  and  Lulu  Windham,  and  that  said 
Eliza  Troublefleld  has  conveyed  her  interest 
and  estate  to  A.  H.  Windham;  that,  by  rea- 
son of  the  matters  above  stated,  the  said  A. 
H.  Windham,  Lulu  Windham,  G.  C  Howell, 
the  heirs  of  Garen  Tarborough,  and  Loui-: 
siana  Howell  are  now  owners  in  fee  of  the 
said  tract  of  land,  the  life  estate  of  A,  H. 
Windham;  one-seventh  for  .the  lifetime  of 
Eliza  Troublefleld,  of  Lulu  Windham  of  one- 
seventh  for  her  lifetime,  and  of  Louisiana 
Howell  of  one-seventh  for  her  lifetime— hav- 
ing all  merged  in  their  greater  fee-simple  ea? 
tates;  that  George  C  Howell  and  his  wife, 
Louisiana  Howell,  are  in  possession  of  the 
land,  claiming  under  a  deed  from  Eliea  J. 
Windham,  receiving  rents  and  proflts  and 
committing  waste.  The  complaint  demanded 
injunction  against  waste,  an  accounting  of 
rents  and  proflts,  and  partition  or  sale.  The 
defendants  Howell  and  wife  denied  the  main 
allegations  of  the  complaint,  and  claimed 
ownership  in  fee  in  Louisiana  Howell  under 
the  deed  from  James  Windham  to  Eliza  J. 
Windham,  described  in  the  complaint,  and  a 
deed  firom  Eliza  J.  Windham  to  Louisiana 
Howell  dated  January  16,  1900. 

The  issue  of  title  thus  raised  <!ame  on  for 
trial  before  Judge  Townsend  and  a  Jury. 
The  plaintiffs  offered  evidence  tending  to  es- 
tablish all  the  allegations  of  fact  in  the  com-, 
plaint  relevant  to  the  issue  of  title.    One  of 
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platntlffiir  witnesses  did  say  that  the  tract 
described  In  the  deed  is  larger  than  the  tract 
described  in  the  will,  but  tiiis  was  incon- 
sistent with  the  allegations  in  the  complaint 
of  the  identity  of  the  tracts  described  in  the 
deed  and  will;  and  there  being  no  testimony 
whatever  to  indicate  to  the  court  and  Jury 
the  difTerence  between  the  tracts,  or  means 
by  which  one  could  be  distinguished  from  the 
other  by  the  Jury,  and  the  matter  not  having 
been  called  to  his  attention,  or  pleadings 
amended,  the  court  was  warranted  in  as- 
suming the  identity  of  the  tracts  as  alleged 
in  the  complaint.  The  deed  conveyed  the 
land  "unto  the  said  Eliza  J.  Windham  for- 
ever, and  at  her  death  to  her  children,  and 
also  to  John  W.  Windham,  0.  M.  Windham, 
Mary  E.  Wadford,  Eliza  Troubleflel^  wife 
of  Thomas  Troublefield,"  etc. 

The  will  devised  the  land  as  follows: 
"Item  1.  I  leave  unto  my  son,  Eli  W.  Wind- 
ham, for  his  use  and  benefit  during  his  life, 
a  tract  of  land,  more  or  less,  embracing  all 
the  lower  end  of  my  home  plantation  to  a 
cross  fence  near  the  big  ditch,  then  in  a 
direct  line  with  said  fence  across  the  road 
down  to  the  run  of  Sparrow  Swamp.  After 
his  death  said  land  shall  be  sold  and  the 
money  equally  divided  between  the  lavrful 
issue  of  his  body  which  he  may  leave  living 
at  bis  death."  The  deed  was  executed  about 
eight  days  before  the  will  took  effect,  so 
that  the  will  can  only  dispose  of  such  estate 
of  the  testator  as  was  not  conveyed  in  the 
deed.  Eliza  J.  Windham,  life  tenant  under 
the  deed,  having  died  in  1900,  plaintiff  Lulu 
Windham  and  defendants  Louisiana  Howell 
and  Eliza  Troublefield  became  tenants  for 
life  under  the  deed.  There  was  evidence  of 
a  deed  by  Eliza  Troublefield  conveying  her 
interest  to  the  plaintiff  A.  H.  Windham. 
Here,  then,  we  have  before  the  court  three 
tenants  in  common  for  life.  That  there  may 
have  been  other  parties  before  the  court,  not 
necessary  to  a  partition  between  tenants  in 
common  for  life,  is  of  no  consequence,  as  no 
objection  has  been  made  for  defect  of  par- 
ties. Tenants  in  common  for  life  may  have 
partition— Civ.  Code  1902,  |  2436;  Vam  v. 
Vam,  82  S.  O.  77,  10  8.  B.  829;  Jordan  v. 
Neece,  36  S.  G.  295,  15  S.  E.  202,  31  Am. 
St  Rep.  869— unless  some  prior  incumbrance 
by  the  grantor  should  prevent,  as  in  Gannon 
V.  Lomax,  29  S.  G.  869,  7  S.  B.  529,  1  L.  R. 
A.  637,  13  Am.  St.  Rep.  789. 

The  verdict  of  the  Jury  under  the  direction 
of  the  court,  if  permitted  to  stand,  would 
operate  to  deprive  plaintiffs  A.  H.  Windham 
and  Lulu  Windham  of  all  interests  in  the 
land,  whereas  there  was  uncontradicted  evi- 
dence that  they  were  tenants  in  common  for 
life  with  the  defendant  Louisiana  Howell, 
all  parties  claiming  under  the  same  deed.  It 
is  true  that  the  complaint  alleged,  as  a  con- 
clusion of  law  upon  the  facts  stated,  that 
plaintiffs  had  a  fee-simple  title  to  the  land, 
but  that  could  not  operate  to  prevent  a  re- 
covery of  such  possession  as  the  facts  alleged 


and  proven  warranted.  Litigants  may  not 
get  all  they  ask  for,  but  may  reasonably  ex- 
pect to  receive  what  rightfully  belongs  to 
them  under  the  case  made. 

As  the  foregoing  conclusion  will  require  a 
reversal  of  the  decree  of  the  circuit  oourU 
based  upon  an  erroneous  direction  of  ver* 
diet,  we  do  not  deem  it  Important  to  discuss 
the  other  matters  presented  In  argument 
The  Judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  remanded  for  trial  of  the  issue 
of  title  as  made  by  the  pleadings. 


(88  8.  C.  440) 
CAMPBELL  V.    VIRGINIA-CAROLINA 

.    CHEMICAL  00. 
(Supreme  Court  of  South  Carolina.    April  19^ 
1904.) 

SPBOnriO  PERVOBICANCS— CONTBACr-BUnTCISll- 

OT-^BUSTEB— SAUB  OF  BEAI.TT— INVKAIT- 

XXNT  or  PBOCBEDS. 

1.  Equity  will  enforce  a  contract  for  the  sale 
of  phoephate  mineral  rights  in  certain  land. 

2.  Where,  pending  negotiations  for  the  sale 
of  certain  phosphate  rock  in  place,  the  evl* 
dence  showed  that  there  was  no  complete  agree- 
ment, and  that,  when  one  of  the  parties  thereto 
expressed  his  willingness  to  carry  out  the  re« 
ouirements  proposed  by  the  other  party,  it  saw 
nt  to  terminate  the  negotiations,  were  was  no 
such  mutuality  in  the  agreement  as  would  an* 
thorise  its  specific  performance. 

8.  Where  a  trustee  of  realty  had  full  power  to 
sell  the  same,  his  discretion  as  to  the  invest- 
ment of  the  proceeds  of  the  sale  will  not  be 
interfered  with,  where  It  Is  not  shown  that  the 
rights  of  the  beneficiaries  would  be  jeopardised, 
and  the  purchaser  is  not  required  to  see  that 
the  proceeds  are  invested  according  to  the  trust. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Watts,  Judge. 

Suit  by  C.  O.  Campbell,  trustee,  against  the 
Virginia-Carolina  Chemical  Company  and 
others.  Decree  for  plaintiff,  and  the  chem- 
ical company  appeals.    Reversed. 

Mitchell  &  Smith,  for  appellant.  Smythe^ 
Lee  ft  Frost,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  the  spe- 
cific performance  of  an  alleged  contract  for 
the  sale  of  the  phosphate  mineral  rights  In  a 
certain  tract  of  land.  The  circuit  court  ren- 
dered a  decree  in  which  It  was  held  that  the 
plaintiff  was  entitled  to  such  performance  of 
the  contract 

The  defendant  appealed  upon  numerous  ex- 
ceptions, but  his  attorneys  have  grouped  the 
questions  presented  by  them  as  follows:  "(1) 
Has  the  would-be  purchaser  of  real  property 
held  In  trust  the  right  to  demand  that  the 
proceeds  of  sale  be  reinvested  under  the  same 
trusts  as  directed  by  the  trust  deed?  (2)  Was 
any  explicit  written  contract  of  sale  in  this 
case  entered  into  between  the  plaintiff  and 
the  defendant  the  Virginia-Carolina  Chemical 
Company  such  as  would  be  valid  under  the 
statute  of  frauds?  (8)  Under  the  circumstan- 
ces of  this  case,  was  the  Virginia-Carolina 

t  3.  See  TrusU.  toL  47,  Cent  Dig.  |  VOi 
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CSiemical  Gompany  guilty  of  such  wrongful , 
action  as  a  court  of  equity  would  decree  a 
specific  performance?  (4)  Is  not  tlie  present 
a  case  in  wlilch  the  plaintiff  had  a  complete 
and  adequate  remedy  at  law,  and  therefore 
equity  would  refuse  its  aid  in  decreeing  a 
q^eciflc  performance?" 

As  No.  4  of  the  foregoing  questions  is  ]urUh 
dictlonal  In  its  nature,  it  will  he  first  disposed 
of.  It  is  only  necessary  to  refer  to  the  case 
of  Hammond  v.  Foreman,  48  8.  O.  175,  26  S. 
E.  212,  to  show  that  the  court,  in  the  exercise 
of  its  chancery  powers,  had  Jurisdiction  to 
decree  specific  performance  of  the  contract 

The  next  question  in  regular  order  to  be 
considered  is  whether  the  alleged  agreement 
was  obnoxious  to  the  statute  of  frauds.  Prior 
to  the  7th  of  December,  1899,  there  had  been 
some  negotiations  between  the  plaintiff  and 
the  Virginia-Carolina  Chemical  Company, 
through  W.  B.  Cbisolm,  its  general  manager, 
with  regard  to  the  sate  of  the  phosphate  rode. 
In  place,  to  the  premises  described  in  the 
complaint,  and  known  as  **Lilliput  Farm." 
On  that  day  0.  O.  Campbell  wrote  to  W.  B. 
Chisolm  as  follows:  "I  will  take  $2,500  for 
the  phosphate  rock  on  the  'Lilliput*  farm,  ad- 
joining, the  'Vineyard'  lands,  on  which  you 
are  now  mining.*'  The  plaintiff  also  intro- 
duced in  evidence  other  correspondence,  which 
must  be  considered  in  connection  with  the 
foregoing  letter,  as  it  throws  light  upon  the 
question  whether  the  letter  dated  7th  De- 
cember, 1899,  was  in  response  to  an  absolute 
and  unconditional  offer  on  the  part  of  the  ap- 
pellant. W.  B.  Chisolm  on  the  8th  Decem- 
ber, 1899,  wrote  to  the  plaintiff:  "I  will  have 
our  Mr.  Pendarvis  examine  the  property  and 
advise  you  later.**  In  a  letter  to  W.  B.  Chis- 
olm dated  4th  January,  1900,  the  plaintiff 
wrote:  **At  your  earliest  convenience  please 
advise  me  if  Mr.  Pendarvis*  examination  has 
been  satisfactory  or  not  My  foreman  from  the 
farm  writes  me  that  he  has  laid  out  lines  for  a 
railroad  across  one  of  the  fields,  and  wishes 
to  know  if  he  must  remove  the  fencing.  I 
wrote  him  to  do  what  Mr.  Pendarvis  request- 
ed, but  cannot  instruct  him  further  until  I 
hear  from  you.'*  On  6th  January,  1900,  W. 
B.  Chisolm  wrote:  ''As  soon  as  I  can  take  up 
the  matter  with  Mr.  Pendarvis,  I  will  advise 
you."  In  a  letter  dated  12th  February,  1900, 
the  plaintiff  said:  **!  delivered  the  papers 
relating  to  the  farm  on  Ashley  River  to  Mr. 
H.  A.  M.  Smith,  of  Messrs.  Mitchell  &  Smith, 
aa  requested  by  you,  but  have  heard  nothing 
from  them.  You  were  so  busy  on  our  last 
interview  that  I  hastened  off  without  stating 
what  I  expected  in  the  sale  of  the  rock.  It 
Si  a  limit  of  five  years  for  its  mining.  Kindly 
have  this  time  limit  incorporated  in  the  con- 
tract" W.  B.  Chisolm  replied  12th  February, 
1900:  **!  note  that  you  want  a  limit  of  five 
years  fbr  this  mining  inserted  In  this  paper. 
This  we  are  not  willing  to  do  at  all.  There 
were  no  specifications  and  no  limit  whatever 
as  to  time  of  our  taking  it  We  would  not 
toucb  it  at  any  price  if  we  were  compelled  to 


take  it  out  in  five  years.  The  price  we  agreed 
to  pay  you  for  this  rock  was,  as  you  know, 
far  greater  than  the  whole  property  was 
worth.  There  is  no  mention  in  the  letter 
written  us  by  you  of  anything  pertaining  to 
this  subject  I  will  have  Mr.  Smith,  as  soon 
as  he  can,  draw  up  these  piapers  in  conformi- 
ty with  our  agreement"  C.  O.  Campbell,  on 
the  14th  of  February,  replied:  "I  regret  to 
note  the  illiberal  view  you  take  of  our  trans- 
action in  your  letter  of  the  12th  instant  I 
told  you  I  would  sell  the  rock  on  the  farm  at 
your  offer  of  |2,500.  After  examination  you 
have  notified  me  you  accept  If  five  years  be 
too  short  a  time  for  mining  the  rock,  I  am 
willing  to  be  perfectly  fair  and  give  eight 
years."  W.  B.  Chisolm  wrote  February  19, 
1900:  "You  had  better  come  to  Charleston 
and  see  me  with  reference  to  this  matter." 
On  the  30th  of  March,  1900,  the  appellant's 
attorneys  wrote  the  plaintiff:  "You  could 
either  go  into  court  and  get  authority  from 
the  court  to  make  the  sale  to  you,  in  which 
case  we  should  have  nothing  to  do  with  the 
reimbursement  of  the  proceeds  of  sale,  or  you 
could  sell  under  the  power  of  sale;  but  in 
that  case,  we  would  be  compelled  to  see  that 
the  proceeds  of  this  sale  were  reinvested, 
subject  to  the  terms  of  the  original  trust  It 
Is  Impossible  fbr  Mr.  Chisolm  to  arrange  any 
transfer  so  as  to  eliminate  these  require- 
ments, and  unless  you  can  comply  with  them, 
he  will  be  unable  to  carry  out  the  purchase." 
The  plaintiff  denied  the  right  of  the  appel- 
lant to  insist  upon  these  requirements,  and 
refused  to  comply  with  them,  whereupon  the 
appellant's  attorneys,  on  the  25th  of  April, 
1900,  wrote  to  the  attorneys  of  the  respondent 
that  the  transaction  was  at  an  end.  On  the 
same  day  the  plaintiff's  attorneys  wrote  to 
the  appellant's  attorneys  that  the  plaintiff 
was  willing  to  carry  into  effect  their  require- 
ments as  to  title,  but  the  appellant's  attor- 
neys declined  the  proposition.  The  corre- 
spondence subsequent  to  the  letter  of  the  7th 
December,  1899,  was  inconsistent  with  the 
theory  that  it  was  written  in  reply  to  an  ab- 
solute and  unconditional  offei^  by  the  appel- 
lant to  purchase  the  rock  at  the  price  of 
$2,500,  for,  Immediately  after  it  was  received, 
W.  B.  Chisolm  wrote  to  the  plaintiff  that  he 
would  have  an  examination  of  the  property 
made,  and  advise  him  later,  and  the  plaintiff 
recognized  this  right  Then,  again,  the  plain- 
tiff insisted  upon  a  time  limit  for  the  removal 
of  the  phosphate  rock,  but  the  appellant  re- 
fused to  consent  to  it  During  the  pendency 
of  the  negotiations  either  party  had  the  right 
to  insist  upon  whatever  conditions  he  saw  fit, 
and  the  agreement  could  not  be  considered 
as  a  complete  contract  until  the  proposed 
conditions  were  assented  to  by  the  opposite 
party.  Before  the  plaintiff  signified  his  wil- 
lingness to  carry  out  the  requirements  pro- 
posed by  the  appellant,  it  saw  fit  to  terminate 
the  negotiations,  which  it  had  the  right  to  do. 
The  testimony  convinces  us  that  the  minds  of 
the  parties  did  not  meet  aud  that  the  agree- 
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ment  was  ladling  In  mutuality.  The  plain- 
tiff therefore  Is  not  entitled  to  specific  per- 
formance of  the  contract 

These  views  render  speculative  the  ques- 
tion whether  the  appellant  had  the  right  to 
demand  that  the  proceeds  of  sale  be  reinvest- 
ed under  the  same  trusts  as  directed  by  the 
trust  deed.  However,  as  the  question  fairly 
arises  upon  the  record,  we  will  not  decline  to 
consider  it  The  attorneys  for  the  appellant 
have  not  dted  any  authoril^  from  this  state 
sustaining  their  contention.  His  honor  the 
circuit  judge  cited  the  following  cases  to  show 
that  such  right  does  not  exist:  Webb  y. 
Ghisolm,  24  S.  O.  490;  Price  v.  Krasnoff,  00 
S.  O.  172,  88  S.  S.  413 ;  Bedheimer  t.  Pyron, 
Specrs,  Bq.  134;  Laurens  v.  Lucas,  6  Rich. 
Bq.  217;  Jones  v.  Hudson,  28  8.  C.  494— 
to  which  may  be  added  Lining  v.  Peyton,  2 
DesauB.  375.  The  reason  that  the  purchaser 
has  no  8U<^  right  is  that  it  would  limit  the 
time  within  which  the  trustee  should  make 
the  reinvestment,  whereas,  if  he  was  allowed 
to  exercise  liis  full  discretion,  he  might  be 
able  to  make  an  investment  far  more  advan- 
tageous to  the  rights  of  the  oestuis  que 
trustent  It  would,  furthermore,  hamper  his 
discretion  as  to  the  kind  of  property  in  which 
he  might  desire  to  reinvest  If  the  person 
creating  the  trust  confer  upon  the  trustees 
full  power  of  sale,  the  court  will  not  inter- 
fere with  his  discretion  unless  it  is  made  to 
appear  that  there  is  fraud,  or  the  rights  of 
the  oestuis  que  trustent  are  otherwise  jeopar- 
dised. 

Judgment  reversed. 


(6t  S.  C.  469) 

ROID  V.  OOURTENAY  MFG.  00. 

(Supreme  Court  of  South  Carolina.    April  10, 

1904.) 

BASBMBRT— INJUSm    TO    OBA.IVTOR— BIGHT    TO 
DA1CAOB8— DIBBCTZne    VBBDICT. 

1.  Plaintiff,  who  bad  civen  defendant  a  rialit 
to  overflow  a  portion  ox  certain  land  or  nuun- 
tain  a  dam  of  a  certain  height  thereon,  cannot 
recover  for  injuries  received  from  the  proper 
use  of  such  rig^t, 

2.  It  is  proper  to  direct  a  verdict  where  there 
is  no  dispute  as  to  the  facts,  and  the  only  mat- 
ter at  issue  Is  the  construction  of  the  deed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County. 

Action  by  James  T.  Reid  against  the  Court- 
enay  Manufacturing  Company.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Af« 
firmed. 

J.  BL  Hoggs  and  Stribling  &  Hemdon,  for 
appellant    Jaynes  &  Shelor,  for  respondent 

JONES,  J.  Plaintiff  brought  this  action  to 
recover  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  defendant's  erec- 
tion and  maintenance  of  a  dam  across  Little 
river,  in  Oconee  county,  which  caused  the 
water  to  back  and  overflow  his  bottom  lands 
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above  on  Cane  creek,  a  tributary  of  Little 
river.  The  defendant,  by  way  of  defense, 
sets  up  an  easement  by  grant  of  plaintiff. 
At  conclusion  of  the  testimony,  on  motion  of 
defendant,  the  court  Judge  Purdy  ptesiding, 
directed  a  verdict  in  favor  of  the  defendant 
The  plaintiff  appealed  from  the  Judgment  en- 
tered on  three  exceptions,  the  first  of  which 
was  abandoned.  The  questions  raised  are  (1) 
whether  the  court  erred  in  construing  the 
grants  under  which  defendant  claimed  license 
or  easement  to  overflow  plaintiff's  land;  (2) 
whether  he  erred  in  not  submitting  the  case 
to  the  Jury. 

It  appeared  in  evidence  that  on  June  30, 
1890.  in  view  of  John  C.  Gary's  purpose  to 
procure  the  erection  of  a  Gott<m  mill  on  Littie 
river,  and  in  contemplation  that  the  obstruc- 
tion in  said  stream  by  a  dam  across  would 
affect  the  lands  of  plaintiff,  the  plaintiff 
granted  "unto  John  C.  Cary,  his  heirs  and  as- 
signs, the  full  power  and  privilege  to  make 
such  obstruction  in  Cane  Creek  and  Littie 
River  by  building  a  dam  or  dams  across  the 
same  for  the  purpose  above  named  to  any 
height  he  or  tils  assigns  may  desire,  provided 
that  the  said  dam  or  dams  may  not  raise  the 
water  higher  or  above  the  top  end  of  a  per- 
pendicular iron  pin  which  is  permanentiy 
stationed  in  a  large  rock  at  the  water's  edge 
on  the  east  side  of  Little  River  and  a  short 
distance  below  the  mouth  of  Cane  Creek.** 
This  deed  was  duly  executed  and  delivered, 
under  seal,  in  the  presence  of  two  witnesses^ 
On  June  1,  1898,  John  C.  Cary  duly  executed 
a  deed  conveying  to  the  Courtenay  Manufac- 
turing Company  "all  those  easements,  rights, 
powers  and  privileges  granted  to  said  John 
C.  Gary  •  •  •  by  James  T.  Reid  by  deed 
dated  June  aoth,  1890,  and  recorded  in  O.  9; 
said  easements,  rights,  powers  and  privileges 
consisting  in  making  such  obstructions  In 
Cane  Greek  and  Littie  River  by  building  a 
dam  or  dams  across  the  same  for  manufac- 
turing purposes  to  any  height  which  does  not 
raise  the  water  higher  than  or  above  the  top 
of  a  perpendicular  pin  which  is  permanentiy 
stationed  in  a  large  rock  at  the  water's  edge 
on  the  east  side  of  Little  River  and  at  a 
short  distance  below  the  mouth  of  Cane 
Creek."  Thereafter  a  controversy  arose  be- 
tween plaintiff  and  defendant  which  ended  in 
the  execution  of  the  following  Instrument: 

"State  of  South  Carolina,  County  of  Oconee. 

"Whereas,  The  Courtenay  BCanufticturtng 
Company  has  erected  a  dam  across  Littie 
River,  in  Oconee  County,  State  of  South  Car- 
olina, and  has  built  a  cotton  factory  which 
is  now  being  operated  at  Newry,  In  said  coun- 
ty and  State;  and,  whereas,  the  obstruction 
of  the  flow  of  the  water  in  the  stream  known 
as  Littie  River,  has  caused  to  be  overflowed 
and  injured  a  portion  of  the  land  which  1. 
James  T.  Reid,  now  own,  situate^  lying  and 
being  on  the  north  side  of  Cane  Creek,  wa- 
ters of  Little  River,  waters  <tf  Keowee  River, 
adjoining  lands  formerly  owned  by  Jesse 
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McMfthan,  J.  L.  Boyd  and  others,  being  the 
place  whereon  I  now  reside*  containing  five 
hundred  acres,  more  or  less,  to  wit:  about 
twelve  acres  of  creek  bottom  land  lying  on 
Oane  Creek  aforesaid;  and*  whereas,  the 
Cbnrtenay  Mannfbcturlng  Company  and  I, 
James  T.  Reld,  haye  agreed  apon  the  amount 
of  damage  to  said  land  to  be  fifteen  dollars 
per  acre  for  tweWe  acres/  aggregating  the 
snm  of  one  hundred  and  eighty  dollars,  which 
the  said  Courtenay  Manufacturing  Company 
haji  this  day  paid  me,  the  said  James  T.  Reid 
ithe  receipt  whereof  I  hereby  acknowledge). 

"Now,  therefore,  know  all  men  by  these 
presents,  that  I,  James  T.  Reid,  in  consider* 
ation  of  the  premises  and  the  said  sum  of  one 
hundred  and  eighty  dollars  to  me  in  hand 
paid,  by  the  said  the  Courtenay  Manufactur- 
ing Company,  have  granted,  bargained,  sold 
and  released,  and  by  these  presents  do  grant, 
bargain,  sell  and  release  unto  the  said  the 
Courtenay  Manufacturing  Company,  its  suc- 
cessors and  assigns,  the  right  to  overflow 
and  back  wat»  upon  the  said  twelve  acres, 
situate,  lying  and  being  on  Cane  Creek,  wa- 
ters of  Idttle  River,  the  said  twelve  acres 
being  the  lower  portion  of  the  creek  bottom 
land  on  the  tract  above  described,  and  situ- 
ate nearest  the  dam  aforesaid. 

'^Together  with  the  full  power  and  privi- 
lege to  maintain  and  keep  the  dam  of  the 
said  the  Courtenay  Manufkicturing  Company 
at  its  present  height  across  Idttle  River 
aforesaid  for  the  purpose  of  operating  its  cot- 
ton mills  and  other  machinery  as  it  and  its 
successors  and  assigns  may  deem  advisable. 
And  I,  the  said  James  T.  R^d,  do  hereby 
bbdd  myself,  my  heirs,  executors  and  admin- 
istrators, to  warrant  and  forever  defend  the 
aforesaid  power  and  privilege  unto  the  said 
the  Courtenay  Manufacturing  Company,  its 
snccessora  and  assigns. 

*'In  witness  thereof,  I,  the  said  James  T. 
Reid,  have  set  my  hand  and  seal,  this  23d 
day  of  December,  A.  D.  1897. 

''[Signed]  James  T.  Reid.    [L.  S.] 

"Signed,  sealed  and  delivered  in  the  pres* 
ence  of  J.  D.  McMahan,  St  John  Courtenay." 

The  court  correctly  construed  this  deed  as 
not  only  granting  the  right  to  overflow  and 
back  water  ui>on  the  12  acres  named,  but  al- 
so granting  the  additional  right  to  maintain 
the  same  across  Little  river  at  the  height  of 
the  dam  as  it  existed  on  December  28,  1897. 
The  construction  contended  for  by  appellant, 
viz.,  that  the  deed  only  gave  the  right  to 
overflow  the  12  acres,  would  require  that  the 
sentence  beginning  with  the  words  ''Togeth- 
er with*'  should  be  in  effect  stricken  from  the 
deed,  which  would  vlcriate  the  plainest  rules 
of  construction.  The  testimony  was  undis- 
puted that  there  had  been  no  change  in  the 
height  of  the  dam  since  December  23,  1897. 
Under  these  circumstances  the  court  com- 
mitted no  error  In  directing  a  verdict  for  the 
defendant.  There  was  no  evidence  even  that 
defendant's  backwater  bad  overflowed  more 


than  the  12  acres  mentioned,  although  there 
was  evidence  that  a  larger  portion  of  con- 
tiguous bottom  land  had  been  rendered  un- 
fit for  cultivation.  When  one  grants  an  ease- 
ment to  overflow  a  portion  of  a  described 
tract  of  land,  or  when  one  grants  a  right  to 
maintain  a  dam  at  a  specified  height,  he  can- 
not claim  damages  for  injury  resulting  nat- 
urally and  necessarily  from  the  proper  use  of 
the  easement  Lynn  v.  Thomson,  17  S.  C. 
18&  See,  also,  Nnnnamaker  v.  Water  Pow- 
er Co.,  47  S.  C.  485,  26  S.  B.  751.  84  L.  R.  A. 
222,  58  Am.  St  Rep.  905,  where  the  same 
general  principle  was  stated  and  applied  in 
a  case  where  the  right  to  erect  and  maintain 
a  dam  at  a  specified  height  was  acquired  by 
a  statute  under  eminent  domain  for  the  pur- 
pose of  constructing  a  canal. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(SB  a.  C.  479) 
KBNNINOTON  et  al.  v.  CATOB  et  aL 
(Supreme  Court  of  South  Carolina.    April  19, 
1904.) 

LXOiniCACT  —  OHASTITT   Or   WITS— KVIDBNCB— 
WrrilKSS— IlfPBACHlCENT-^BIAIr- 

hbw  tkiai.. 

1.  Where  the  issue  is  as  to  the  legitimacy  of 
a  child  bom  during  coverture,  evidence  as  to 
the  chastity  of  the  wife  before  marriage  and 
after  the  child's  birth  is  incompetent 

2.  Reputation  of  the  wife  as  to  cliastity  before 
and  at  the  time  of  the  marriage  is  properly  ex- 
cluded as  hearsay. 

8.  Question  attacking  character  for  chastity 
of  witness  on  cross-examination,  for  purpose  of 
discrediting  her,  is  properly  excluded. 

4.  Under  Clr.  Ct  Rule  69,  defendant  has  the 
right  to  open  and  reply  only  where  he  admits 
the  plaintiff's  cause  by  the  pleadings,  and  takes 
upon  himself  the  burden  of  proof. 

5.  Prior  to  the  passage  of  Civ.  Code,  f  2604, 
on  December  12.  1879,  a  colored  child  bom  after 
emancipation  of  a  free  colored  woman  married 
to  a  white  man  would  take  oroperty  under  the 
will  of  the  husband,  as  a  chilo. 

0.A  new  trial  for  newly-discovered  evidence 
will  not  be  granted  where  the  party  moving  for 
the  same  knew  of  such  evidence  after  the  close 
of  his  testimony,  but  before  the  dose  of  the 
other  side,  but  made  no  effort  to  introduce  it 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Dantsler,  Judge. 

Action  by  Elizabeth  Kennington  and  oth- 
era  against  Bddle  Catoe  and  othera.  Phmi 
a  judgment  for  defendant  Dell  McManus, 
plaintiffs  and  other  defendants  appeal.  Re- 
versed. 

R.  B.  ft  R.  B.  Allison,  for  appellants.  R. 
B.  Wylle,  for  respondent 

JONES,  J.  This  action  was  brought  to 
partition  land  in  Lancaster  county,  on  the 
theory  that  plaintiffs  and  defendants,  other 
than  Dell  McManus,  were  heirs  at  law  of 
silly  Catoe,  deceased,  and  as  such  were  the 
sole  owners  of  the  land,  as  a  lapsed  devise, 
and  thst  Dell  McManus,  who  was  claiming 
the  land,  had  no  interest  therein.    Rlly  Ca- 

t  C.  See  New  Trial,  vdl.  S7.  Cent.  Dig.  If  205,  2u6. 
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toe  had  deriaed  the  land  to  hia  son  Minor 
Gatoe  for  life,  and  after  his  death  among 
such  of  his  children  as  he  may  leave  sur- 
viving liim.  The  complaint  alleges  that  Mi- 
nor Gatoe  died  unmarried  and  leaving  no 
children.  Dell  Gatoe  answered,  asserting 
that  he  was  improperly  styled  Dell  McMan- 
us  in  the  complatat,  and  that  his  true  name 
was  Dell  Gatoe;  that  he  was  the  only  child 
of  Minor  Gatoe,  deceased;  and  that,  as  such, 
the  land  belonged  exclusively  to  him.  The 
main  contest  on  the  trial  was  whether  Dell 
Gatoe  was  a  legitimate  son  of  Minor  Ga- 
toe. The  case  was  tried  before  Judge  Dant* 
zler  and  a  jury,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  Dell  Gatoe  for  the 
land  in  dispute. 

The  exceptions  from  1  to  9,  inclusive,  im- 
pute error  in  the  rulings  of  the  court  as  to 
the  admissibility  of  testimony. 

1.  In  behalf  of  Dell  Gatoe,  testimony  was 
offered  to  show  that  about  the  year  1870 
Minor  Gatoe  was  married  to  Ann  McMauus, 
in  the  presence  of  several  witnesses,  in  Lan- 
caster county,  S.  C.,  by  the  Reverend  Na- 
than Falle,  a  reputable  Baptist  minister; 
that  they  lived  together  as  man  and  wife 
for  a  short  time,  when  Minor  Gatoe  left  her; 
and  that  said  Ann  gave  birth  to  Dell  Gatoe 
11  months,  or  a  little  over,  after  the  said 
marriage.  The  court  permitted  appellant's 
counsel  to  assail  the  legitimacy  of  Dell  Ga- 
toe by  showing  the  reputation  of  Ann  for 
chastity  and  her  unchaste  conduct  with  other 
men  from  the  time  of  the  alleged  marriage 
to  the  birth  of  Dell  Gatoe;  but  appellant's 
counsel  sought  to  go  further,  and  show  such 
reputation  and  conduct  before  her  marriage, 
and  after  the  birth  of  Dell  Gatoe,  which  the 
court  excluded.  This  ruling,  as  applied  to 
several  witnesses,  is  the  basis  of  the  first, 
second,  third,  fifth,  sixth,  and  seventh  ex- 
ceptions. We  think  the  testimony  was  prop- 
erly excluded,  as  it  had  no  tendency  to  show 
that  Minor  Gatoe  was  not  the  father  of  Dell 
Gatoe.  A  child  bom  during  coverture  is 
presumed  to  be  legitimate.  This  presump- 
tion is  rebuttable,  but,  as  declared  in  Wil- 
son V.  Babb,  18  8.  G.  69:  "Where  a  child 
is  bom  after  lawful  wedlock,  and  after  the 
lapse  of  the  usual  period  of  gestation,  it 
should  require  a  very  strong  state  of  circum- 
stances to  overthrow  the  presumption  of 
legitimacy— euch  as  impossibility  of  access, 
absolute  nonaccess,  abandonment,  or  some- 
thing equally  as  conclusive.*'  Therefore,  in 
order  to  render  testimony  admissible  to  over- 
throw such^  presumption,  it  should  have  ten- 
dency in  a  reasonable  mind  to  establish  some 
such  conclusive  circumstance.  It  is  mani- 
fest that  mere  reputation  of  the  wife  for 
nucha stity,  especially  when  such  reputation 
was  before  marriage,  or  after  birth  of  the 
child,  would  have  no  such  tendency;  nor 
would  her  unchaste  conduct  with  reference 
to  other  men  have  such  tendency,  unless  it 
related  closely  to  the  period  when  the  child 
was  begotten.    We  have  assumed  in   this 


that  there  was  a  lawful  marriage,  and  birth 
of  Dell  Gatoe  11  months  thereafter.  The 
fact  of  the  marriage  was  not  contested  in 
evidence.  There  was  some  evidence  tend- 
ing to  show  that  Minor  Gatoe  was  not  men- 
tally capable  of  contracting  matrimony,  but 
this  issue  was  not  submitted  to  the  jury, 
and  we  must  assume  it  was  found  against 
the  appellant  by  the  verdict  of  the  jury. 
Nor  was  there  any  confiict  in  the  testimony 
as  to  the  time  when  Dell  Gatoe  was  bom. 
Hence,  in  determining  the  admissibility  of 
this  testimony,  we  have  treated  the  case  as 
one  in  which  the  testimony  was  offered  to- 
show  adulterine  bastardy. 

2.  The  eighth  exception  alleges  error  in  r^ 
fusing  to  allow  the  witness  Joseph  Kenning- 
ton  to  testify  as  to  the  reputation  of  Ann 
McManus  for  lewdness  between  the  dates  of 
the  alleged  marriage  and  alleged  birth  of 
Dell  Gatoe.  The  record  shows,  as  has  al* 
ready  been  stated,  that  counsel  was  permit- 
ted to  ask  as  to  the  general  reputation  of 
Ann  McManus  for  chastity  between  said 
marriage  and  said  birth.  The  court  simply 
refused  to  allow  the  same  question  to  be- 
repeated  by  merely  substituting  the  word 
"lewdness"  for  the  word  "chastity,"  and  in 
this  there  was  no  prejudicial  error. 

8.  The  ninth  exception  imputes  error  in 
refushig  to  allow  witness  Kennington  to 
testify  that  it  was  the  general  report  that 
Ann  McManus  had  a  child  a  short  time 
after  her  alleged  marriage  to  Minor  Gatoe,. 
and  before  the  birth  of  Dell  Gatoe,  and  It 
was  the  general  reputation  that  she  was. 
pregnant  when  she  married  Minor  Gatoe.. 
The  testimony  was  properly  excluded.  It 
does  not  fall  within  any  of  the  exceptions- 
rendering  hearsay  testimony  competent 

4.  There  was  no  error,  as  alleged  in  the^ 
fourth  exception,  in  refusing  to  allow  appel* 
lant's  counsel,  on  cross-examination  of  Laura 
McManus,  to  ask  her  how  many  children  she 
had,  and  whether  white  or  black,  she  having* 
had  no  husband— the  object  being  to  dis- 
credit the  witness.  The  general  rule  permits 
a  witness  to  be  cross-examined  by  questions- 
which  tend  to  test  his  accuracy,  veracity,  or 
credibility,  or  to  shake  his  credit  by  injuring^ 
his  character,  but  the  extent  of  such  cross- 
examination  is  very  largely  left  to  the  dis- 
cretion of  the  court  (State  v.  Williamson,  65> 
S.  G.  247,  48  8.  B.  871),  and  we  see  no  reason 
for  interfering  with  the  court's  exercise  of 
discretion  in  this  instance. 

6.  The  tenth,  eleventh,  and  fourteenth  ex- 
ceptions allege  error  in  the  mling  of  the 
court  in  denying  plaintiffs  the  right  of  reply 
both  in  evidence  and  argument  The  cases 
of  Addison  v.  Duncan,  36  8.  a  171,  14  8. 
E.  805;  Beckham  v.  Railway  Go.,  60  8.  0. 
88,  27  8.  E.  811;  Thompson  ▼.  Insurance  Co., 
63  8.  G.  200,  41  8.  E.  4e4-show  that  defend- 
ant  acquires  the  right  to  open  and  reply  when 
by  his  pleadings  he  admits  the  plalntliTs 
cause  of  action  as  stated  in  the  complaint, 
and  relies  solely  upon  an  aflOrmative  def^ise 


S.G.) 


KENNINGTON  ▼.  CATOS. 


721 


iMMd  i^pon  the  fftcto  stated  In  the  answer, 
■o  that,  if  no  erldence  ie  adduced  on  either 
aide,  the  plaintiff  It  entitled -to  a  verdict  on 
the  pleadings.  The  fonrth  paragraph  of  the 
complaint  alleged  that  Minor  Catoe  died  on- 
married  and  leaying  no  children.  This  was 
denied  by  the  answer.  The  fact  alleged  was 
essential  to  plaintiffs'  cause  of  action,  and 
the  denial  raised  the  real  issue  in  the  case. 
Had  it  been  admitted  by  the  answer,  plain- 
tiffs  would  haye  been  entitled  to  a  Judgment 
on  the  pleadings.  Under  rule  69,  dr.  Ct.* 
the  defendant  has  right  to  open  and  reply 
only  "where  he  admits  the  plaintiffs'  cause 
by  the  pleadings  and  takes  upon  himself  the 
burden  of  proof."  The  plaintiffs,  as  matter 
of  ftict,  opened  the  case  by  offering  testi- 
mony, and,  at  the  close  of  plaintiffs'  testi* 
mony  in  chief,  respondent  moved  for  a  non- 
suit, which  was  declined.  It  is  true  that 
counsel  for  respondent,  after  swearing  a  wit- 
ness, did  state  that  he  assumed  the  burden 
of  proving  affirmatively  the  marriage  of  Mi- 
nor Catoe,  and  that  defendant  Dell  Catoe 
was  the  only  issue  of  such  marriage,  but  the 
declaration  could  in  no  wise  alter  the  status 
fixed  by  the  pleadings.  The  ruling  of  the 
court  in  allowing  respondent  to  reply  in  evi- 
dence and  argument  deprived  plaintiffs  of  a 
substantial  right,  material  to  their  case,  and 
thereby  necessarily  affected  the  Judgment 
Bennett  v.  Sandifer,  15  8.  C.  420. 

6.  The  fifteenth  exception  alleges  error  in 
charging  the  Jury  that  before  the  year  1879 
a  white  man  had  a*  right  to  marry  a  negro 
free-woman.  The  statute  entitled  "An  act  to 
prevent  and  punish  the  intermarriage  of  ra- 
ces," and  now  section  2664,  Civ.  Code,  was 
approved  December  12,  1879.  At  the  time 
of  the  alleged  marriage,  about  1870,  there 
was  no  law  in  this  state  making  it  illegal. 
It  is  argued  under  this  exception  that  Dell 
Catoe,  being  a  negro,  could  not  take  as  re- 
mainderman under  the  devise  in  the  will  of 
Rlly  Catoe,  which  went  into  effect  in  1867, 
previous  to  the  fourteenth  amendment  to  the 
federal  Constitution,  adopted  in  March,  1868; 
that  such  an  amendment  could  not,  in  the 
absence  of  an  express  provision,  reach  back 
of  1868,  and  clothe  a  negro  with  a  right  to 
claim  and  accept  a  devise  made  In  1867. 
This  question  does  not  appear  to  have  been 
presented  to  the  circuit  court,  but  we  fail  to 
see  the  merit  of  the  contention.  According 
to  the  undisputed  evidence,  Dell  Catoe  was 
never  a  slave,  but  was  born  after  slavery 
ceased  to  exist  in  this  country;  and  his 
mother,  though  a  mulatto,  was  bom  free,  of 
free  parents.  Even  if  Dell  Catoe  had  been 
born  during  slavery  times,  his  status  then 
as  a  free  person  of  color  would  have  enabled 
him,  under  the  laws  of  this  state,  to  take 
property  under  a  will  or  deed.  Bowers  v. 
Newman,  2  McMul.  486:  State  v.  Hill,  2 
Speers,  169. 

7.  It  remains  only  to  consider  the  twelfth 
exception,  assigning  error  in  the  refusal  of 
tbe  motion  for  a  new  trial  based  upon  the 
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ground  of  afterdiscovered  evidence.  The  al* 
leged  after-discovered  evidence  consisted  of 
the  record  in  the  case  of  Ann  Catoe,  plain- 
tiff, against  Minor  Catoe,  defendant,  on  file 
in  the  office  of  the  clerk  of  court  for  Lan- 
caster county;  being  a  proceeding  for  divorce 
on  the  ground  of  desertion.  The  "case" 
shows  the  following  extracts  from  said  rec- 
ord:   Ann  Catoe,  in  her  complaint,  allege* 

*that  on  the  day  of  October,  A.  D. 

1870,  she  was  married  to  the  defendant; 
•  ^  •  that  the  defendant  lived  with  the 
plaintiff  at  her  father's  house  in  said  county 
for  about  one  week  after  the  time  of  said 
marriage,  and  then  willfully  deserted  her 
without  cause,  and  has  never  since  lived  with 
her,  nor  rendered  her  any  support  or  pecuni- 
ary aid  whatever,  and  the  plaintiff  has  rea- 
son to  believe  that  the  defendant  has,  since 
his  desertion  of  her,  been  guilty  of  adultery 
with  other  women,  *  •  •  whereupon  the 
plaintiff  demands  Judgment  that  the  bonds 
of  matrimony  between  herself  and  the  said 
Minor  Catoe,  defendant,  be  dissolved."  Mi- 
nor Catoe,  in  bis  answer,  says  "that  he  mar- 
ried the  plaintiff  at  or  about  the  time  stated 
in  her  complaint,  and  deserted  her  a  short 
time  after,  as  she  alleges;  that  he  married 
her  when  he  was  hardly  conscious  of  what 
he  was  doing,  being  under  the  influence  of 
liquor;  and  that  after  reflection  he  conclud- 
ed that  he  could  not  live  with  her,  and  it 
would  be  best  for  both  parties  that  they 
should  separate.  He  admits  that  he  has  not 
rendered  her  any  support,  and  assigns  as 
reason  therefor  that  he  never  intended  to 
live  with  her  again,  and  has  never  had  any 
means  with  which  to  support  her."  Com- 
plaint and  answer  both  verified.  Extracts 
from  testimony  before  Referee  Billings:  John 
C.  Catoe,  sworn,  among  other  things  testi- 
fied: '*Was  not  at  the  marriage  [ceremony], 
but  he  knows  about  the  time  they  were  mar- 
ried. It  was  in  the  fall  of  the  year  1870. 
Can't  remember  the  particular  day  or  month, 
but  remembers  the  circumstances  very  well. 
Witness  was  living  in  the  same  house  with 
the  defendant  at  the  time  of  the  marriage. 
Witness  says  the  defendant  was  absent  a 
short  time  after  he  was  married;  living,. he 
supposed,  with  his  wife.  Can't  state  posi- 
tively the  length  of  time,  but  thinks  it  was 
only  about  three  days.  He  then  came  back 
where  ^e  was  living  before  the  marriage, 
and  has  never  lived  with  her  since."  Laura 
McManus  sworn:  "Witness  says  she  is  a 
sister  of  the  plaintiff.  She  was  present  at 
the  time  of  the  marriage  of  the  plaintiff  and 
the  defendant  It  took  place  in  the  public 
road,  near  Mr.  Nathan  Falle's  house,  and 
Rev.  Mr.  Nathan  Faile  performed  the  mar- 
riage ceremony.  •  •  •  After  the  mar- 
riage, plaintiff  and  defendant  went  to  father's 
house.  They  lived  together  about  a  week, 
and  then  defendant  left,  and  they  have  never 
lived  together  since.  The  defendant  has  no 
property  or  means  to  support  a  family." 
Referee  made  his  report  on  these  fticts,  and 
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the  circuit  court  made  a  decree  thtfeiipoii» 
and  adjndged  the  marriage  wholly  null  and 
void  from  the  date  of  this  decree,  upon  the 
grounds  of  desertion,  and  ordered  the  de- 
fendant to  pay  the  costs.  Decree  dated  Feb* 
ruary  6,  1875.  No  mention  is  made  any* 
where  in  this  record  of  any  child  or  children. 
The  record  and  the  Information  contained 
would  doubtless  liave  been  material,  not  only 
with  reference  to  the  alleged  marriage  be- 
tween lllnor  Gatoe  and  Ann  McManus,  but 
with  reference  to  the  question  whether  Minor 
Catoe  was  the  father  of  Dell  Gatoe,  in  view 
of  the  statement  in  the  record  that  Minor 
Gatoe  deserted  Ann  about  one  week  after  the 
marriage,  and  the  testimony  on  the  trial  that 
Dell  Gatoe  was  bom  11  months  after  the 
marriage.  But  by  the  affidavits,  before  the 
court  on  this  motion,  it  appeared  that  coun- 
sel for  appellant  became  informed  of  this 
record  after  he  had  closed  his  testimony,  but 
before  refspondent  had  closed  his  testimony 
In  reply,  and  had  debated  in  his  mind  the 
propriety  of  requesting  that  such  record  be 
put  in  evidence,  but  had  decided  not  to  do 
so,  as  it  cut  both  ways.  Under  these  cir- 
cumstances, we  do  not  think  the  circuit  court 
committed  error  in  refusing  the  motion.  But 
for  the  error  in  denying  appellant  the  right 
to  open  and  reply  In  evidence  and  argument, 
there  must  be  a  new  trial. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  is  remanded  for  a  new 
trial. 


(68  8.  C.  462) 

NELSON  V.  GEORGIA,  G.  ft  N.  BY. 

(Supreme  Goart  of  South  Garolina.    April  19, 

1904.) 

EVIDENCB— DECLARATIONS— CONTBIBUTOBY 
NEGLIOENOE. 

1.  In  an  action  to  recover  for  injuries  to  a 
passenger,  declarations  of  the  conductor  imme- 
diately after  the  accident  were  not  part  of  the 
res  gestae. 

2.  An  instruction  that  the  contribution  to  the 
injury  which  will  defeat  recovery  is  not  a  vague 
and  remote  contribution,  but  must  have  some 
bearing' upon  the  act  that  was  charged  to  have 
caused  the  injury,  and  must  be  a  contribution 
to  the  particular  act  alleged  to  have  caused  the 
injury,  and  a  direct  and  proximate  contribution 
to  that  act,  is  sufficient. 

Appeal  from  Gommon  Pleas  Gircuit  Gourt 
of  Laurens  Gounty;  Buchanan,  Judge. 

Action  by  Jas.  F.  Nelson  against  the  Geor- 
gia, Garolina  ft  Northern  Railway.  From  a 
Judgment  for  defendant,  plaintlif  appeals. 
Affirmed. 

W.  R.  Richey  and  F.  P.  McGowan,  for  ap- 
pellant. J.  J.  Glenn  and  N.  B.  Dial,  for  re- 
spondent 

JONES,  J.  This  action  was  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through 
the  negligence  of  the  defendant  and  resulted 
■  ■  II 
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in  a  Tetdiet  and  Judgment  for  the  defendant 
Plaintiff's  appeal  InTOlves  two  qneetions: 

1.  Whether  the  court  erred  In  excluding  the 
declarations  of  F.  H.  Harold,  the  conductor, 
made  after  the  collision  in  which  plaintiff 
was  injured;  it  being  claimed  that  such  dec- 
larations were  admissible  as  part  of  the  res 
gestae,  and  as  the  statement  of  the  represent- 
ative of  the  defendant  company  within  the 
sc<9e  of  his  agency. 

In  order  to  show  precisely  how  the  ques- 
tion arose,  and  the  exact  ruling  of  the  cir- 
cuit court  we  quote  from  the  "case"  as  fol- 
lows: "Q.  Was  the  conductor  tfaereT  JL  Yes, 
sir;  he  came  down  there  and  asked  me  was 
anybody  hurt  The  mail  agent  was  knocked 
down,  and  I  told  him  I  had  a  lick  over  the 
head  and  was  mashed  in  the  stomach,  but 
I  did  not  know  that  it  amounted  to  very 
much.  It  hurt  me  all  the  evening.  Q.  What 
were  these  cars  shoved  with?  What  was  at- 
tached to  them?  A.  The  engine.  Q.  Was 
the  engine  attached  to  them  when  they 
struck  the  mall  car?  A.  I  declare,  I  do  not 
know.  All  I  know  is  what  the  conductor 
said.  Mr.  Glenn:  We  object  to  that  Mr. 
Richey:  I  thhik  that  he  can  teU  what  the 
conductor  said.  That  is  a  part  of  the  ree  ges- 
tae. Mr.  Glenn:  I'  understand  you  to  say 
that  the  conductor  told  you  afterwards?  A. 
I  was  dovni  there,  and  he  came  there  right 
after  the  accident  Mr.  Richey:  The  con- 
ductor, may  It  please  your  honor,  was  there 
representing  the  master^  and  it  was  Just  the 
.same  as  the  railroad  company  itself  speak- 
ing through  the  conductor.  What  he  said 
there,  I  think,  is  perfectly  competent  to  come 
in.  Mr.  Glenn:  In  the  first  place,  your  hon- 
or, it  depends  entirely  upon  what  they  were 
talking  about  He  certainly  would  not  have 
the  right  to  bind  the  company  for  matters 
that  did  not  come  within  his  business.  He 
is  not  the  general  agent  of  the  company.  In 
fact,  I  do  not  understand  that  he  has  proTen 
yet  the  extent  of  his  authority,  or  anything 
of  the  kind.  Mr.  Richey:  Who  was  the  con- 
ductor in  charge  of  the  train?  A.  It  was  his 
first  trip.  He  was  down  there  the  first  time 
I  ever  seen  liim.  Harold.  I  don't  know  for 
certain  that  was  his  name.  Q.  You  have 
been  connected  with  the  railroad  some  time? 
A.  Yes,  sir.  Q.  What  is  the  duty  of  the  con- 
ductor? A.  Running  the  train.  Q.  Who  has 
supervision  over  the  hands  and  engineer? 
A.  The  conductor.  Q.  Now,  what  was  it  the 
conductor  said  when  he  came  down  there  to 
the  mail  car  after  the  accident?  Mr.  Glenn: 
We  object  The  Court:  I  do  not  know  what 
the  answer  will  be.  Did  the  conductor  speak 
to  you  in  reference  to  the  accident?  A.  Yes, 
sir;  he  did.  Mr.  Richey:  We  can  now  ask 
him  what  he  said.  The  Court:  It  is  owing  to 
what  he  said.  If  he  was  the  master,  and 
gave  orders,  he  can  state  what  order  he  gave 
him,  but  he  cannot  recite  any  words  as  to 
how  it  happened,  in  his  opinion.  Mr.  Richey: 
I  did  not  ask  him  how  it  happened.  The 
Gourt:  You  know  what  his  answer  Is  going 
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*o  be.  I  don't.  Tbts  It  your  wltnesB,  and 
you  are  aupposed  to  know  wbat  you  are  go- 
ing to  prove  by  him.  Mr.  Rlcbey:  What  41d 
the  conductor  aay  in  reference  to  that  acci- 
dent? Mr.  Glenn:  We  object  to  that  The 
Court:.  The  objection  Is  sustained,  so  far  aa 
the  court  is  now  advised  by  the  evidence  now 
•in." 

With  respect  to  the  question  whether  the 
declaration  was  admissible  as  res  gestae,  it 
will  be  noticed  that  the  declaration  was 
made  after  the  collision,  although  doubtless 
a  very  short  time  after.  This  subject  has 
been  fully  discussed  in  the  recent  case  of 
State  ▼.  McDaniel,  47  8.  B.  384,  and  relet- 
ence  may  be  had  to  that  case  for  the  rule 
goyeming  the  admissibility  of  declarations 
not  strictly  concurrent  with  the  litigated 
transaction..  Under  the  rule  there  stated,  we 
do  not  think  the  circuit  court  committed  re- 
versible error.  The  case  of  Crawford  v.  Rail- 
way Co.,  66  8.  0.  144^  84  8.  fil.  80,  was  quite 
different  from  this,  for  In  tha^  case  the  qae9> 
tlon  was  whether  cattle  had  been  negligently 
ihjnred  in  transportation,  and  the  dedan- 
tlon,  "He  would  kill  those  d — n  cattle  before 
he  got  to  Charlotte,"  was  made  by  the  person 
Intrusted  with  the  duty  of  running  the  train 
which  carried  the  cattle  while  the  train  was 
being  loaded  with  the  cattle.  With  respect 
to  the  quesdcm  whether  the  declaration  was 
admissible  because  made  by  defendant's 
agent  within  the  scope  of  his  agency— on  this 
point  the  court  was  careful  to  advise  plain- 
tiff's counsel  that  the  witness  could  give  the 
condnetor's  declarations  as  to  orders  by  him, 
but  that  declarations  of  the  conductor  as  to 
how  the  aocldent  happened,  in  the  opinion 
of  the  conductor,  were  not  admissible.  The 
conductor  was  not  shown  to  have  been  operr 
adng  the  cam  which  brought  about  the  col- 
lision, except  through  orders,  and  it  is  clear 
that  the  hearsay  (pinion  of  the  conductor  as 
to  how  the  collision  occurred  was  inadmissi- 
ble. Bven  after  the  suggestion  of  the  court, 
counsel  failed  to  show  the  court  that  the  pro- 
posed declaratloiis  were  within  the  scope  oi 
the  conductor's  agency.  The  ruling  was  not 
erroneous. 

2.  The  second  question  relates  to  the  charge 
as  txK  contrlbutoxy  negligence,  the  exception 
being  as  follows:  ''Because  his  honor  erred 
in  charging  defendant's  fourth  request  which 
was  as  follows:  '(4)  Bven  if  the  defendant 
was  guilty  of  negligence^  and  the  plaintiff 
was  injured  thereby*  yet,  if  the  plaintiff  by 
his  own  negligence  contributed  to  his  inju- 
ries, he  cannot  recover.  The  plaintiff  must 
be  tree  from  fault  himself.'  The  error  being 
the  omission  from  the  proposition  of  the 
requisite  that  contributory  negligence  must 
DO  a  direct  and  proximate  cause  to  the  injury, 
and  without  which  the  injury  would  not  have 
happened."  A  reference  to  the  ''case"  shows 
that  the  court  did  not  charge  the  fourth  re- 
quest unqualifiedly,  for  in  response  to  the 
request  the  court  said:  "I  have  already  char- 
ged you  that  it  must  be  a  direct  contribu- 


tion. It  must  be  a  contribution  to  the  partic- 
ular act  that  caused  the  injuij— must  be  that 
particular  transaction  charged  in  the  com- 
plaint" The  charge  was  full  and  clear  on 
this  point  as  the  following  language  of  the 
court  shows:  "Now,  the  law  says  with  refer- 
ence to  contributory  negligence,  notwith- 
standing the  ttict  somebody  else  was  guilty 
of  negligence,  yet  if  you  contributed  to  it; 
but  it  is  not  a  vague  and  remote  contribu- 
tion that  robs  one  of  his  rights  to  recover, 
because  in  contributCHT  negligence  the  con- 
tribution must  be  direct  and  proximate,  and 
must  have  some  bearing  upon  the  act  that 
was  charged  caused  the  Injury,  and  it  must 
be  in  that  particular  respect— must  be  a  con- 
tribution to.  the  particular  act  alleged  to  have 
caused  the  injury,  not  about  something  else, 
not  in  relation  to  some  other  transaction,  but 
must  be  a  direct  and  proximate  contribution 
to  that  particular  act  of  negligence  done  by 
a  person  who  was  charged  to  have  been  the 
author  of  the  wrong."  The  exception  is  there- 
fore without  foundation. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(6g  S.  C.  449) 
DAVIS  T.  SOUTHBBN  BY.  CO. 
(Supreme  Court  of  South  Carolina.   April  19, 
1904.) 

BAILBOADS  —  KXIXQVQ   8T00K— BVIDENCB— NBW 
TBIAI,. 

1.  That  a  railroad  company  failed  to  give  the 
statutory  signals  at  crossings  may  be  shown  to 
establish  negligmce  on  the  part  of  such  com- 
pany. 

2.  A  lookout  for  stock  on  the  traok  most  be 
kept  by  the  engineer  even  in  counties  where 
stock  is  not  allowed  to  run  at  large. 

3.  Where  the  record  shows  that  there  was 
some  testimony  on  each  of  the  points  in  issue,  a 
refusal  of  a  new  trial  for  insufficiency  of  the 
evidence  will  not  be  disturbed. 

A4>peal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Klugh,  Judge. 

Action  by  Andrew  J.  Davis  against  the 
Southern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

The  charge  of  the  presiding  judge  is  as  fol- 
lows: 

'rrhe  plaintiff,  Andrew  J.  Davis,  brings  this 
suit  against  the  Southern  Railway  Company 
to  recover  damages  which  he  alleges  he  has 
suffered  by  reason  of  the  railroad  having 
killed  a  mule  of  his,  as  he  alleges,  through 
negligence.  He  alleges  that  the  railroad  run- 
ning its  train  from  Columbia  -to  Charlotte 
negligently  ran  over  and  against  a  certain 
mule,  the  property  of  the  plaintiff,  and  kill- 
ed the  same,  to  the  damage  of  plaintiff  |150. 
The  railroad  answers  that  comphiint  with  a 
general  denial— denies  everything  set  forth 
in  the  complaint— which  puts  upon  the  plain- 
tiff the  burden  of  proof,  to  prove  by  the  pre- 
ponderance of  the  evidence  the  facts  he  al 
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lege8»  In  order  to  entitle  him  to  recover;  and 
if  he  falls  to  prove  them  by  the  preponderance 
of  the  evidence  then  he  la  not  entitled  to  re- 
cover. The  railroad  Is  charged  with  negli- 
gence, and  negligence  means  the  failure  of  a 
person— of  a  railroad  company,  for  example— 
to  do  that  which,  under  the  circumstances  of 
the  situation,  a  railroad  company  of  ordinary 
prudence  would  do,  or  the  omission  to  do 
what  a  railroad  company  of  ordinary  pru- 
dence would  not  omit  to  do.  So  negligence 
means  either  a  failure—the  commission,  the 
doing  of  something  a  prudent  person  would 
not  do,  or  the  omission  to  do  something  that 
a  prudent  person  would  do.  It  is  the  failure 
to  exercise  due  care  in  any  particular  situa- 
tion or  set  of  circumstances. 

"Now,  where  it  appears  that  a  ralhroad  has, 
by  its  train,  killed  stock,  a  domestic  animal, 
aa  a  cow  or  a  mule,  and  no  other  fact  appears 
in  reference  to  it,  the  law  raises  the  presump- 
tion that  the  railroad  was  negligent  An  ani- 
mal has  not  the  intelligence  to  apprehend 
danger,  and  to  take  itself  out  of  the  way  of 
apprehended  danger.  As  a  matter  of  course, 
animals  do  run  from  what  they  are  afraid 
of,  but  they  have  not  the  intelligence  that  a 
human  being  has  to  know  what  always  to 
be  afraid  of  and  what  to  get  out  of  the  way 
of;  and  so  the  law  charges  these  railroad 
companies  running  their  trains,  by  the  exer- 
cise of  the  franchise  which  the  statute  con- 
fers upon  them,  with  the  duty  of  looking  out 
for  the  safety  of  domestic  animals;  and  there- 
fore, where  it  appears  that  the  railroad,  by 
its  train,  has  killed  a  domestic  animal,  and 
nothing  else  appears  but  the  fact  of  the  klll< 
ing,  then  the  law  raises  the  presumption  that 
it  was  the  result  of  negligence  on  the  part 
of  the  railroad  company.  As  a  matter  of 
course,  when  the  facts  do  appear,  and  they 
negative  the  idea  of  negligence,  and  they 
show  the  railroad  was  exercising  ordinary 
care  in  running  its  train,  so  that  it  was*  not 
the  fault  or  Its  lack  of  care  that  caused  the 
death  of  the  animal  or  injury  to  the  animal, 
then  the  implication  of  the  presumption  of 
negligence  is  withdrawn.  This  must  appear 
by  the  facts  of  the  case.  Unless  the  evidence 
makes  out,  by  the  preponderance  of  the  evi- 
dence, the  fact  of  negligence  in  the  railroad 
company,  the  plaintiff  is  not  entitled  to  re- 
cover. So  the  facts  are  for  your  determina- 
tion as  to  whether  or  not  this  railroad  was 
running  its  train  as  alleged  in  the  complaint, 
and  whether  or  not  the  train  killed  the  mule^ 
as  alleged,  and,  if  so,  then  whether  the  rail- 
road was  negligent  or  not 

"It  is  the  law,  and  therefore  appears,  and  it 
may  be  taken  notice  of  by  the  court  and  by 
you,  that  the  general  stock  law  is  of  force  in 
Richland  county;  a  provision  of  which  re- 
quires the  owner  of  stock  to  keep  his  stock 
fenced,  not  to  allow  them  to  run  at  large. 
Now,  in  a  county  where  the  stock  law  is  of 
force  everybody  has  the  right  to  presume— 
the  railroad  company  has  the  same  right  any- 
body else  would  have— the  right  to  presume 


that  people  are  obeying  the  law,  are  keeping 
their  stock  fenced;  and  therefore  the  rail- 
road is  not  bound  to  exercise  as  great  care  or 
vigilance  in  looking  out  and  watching  for 
stock  on  its  track  in  a  county  where  the  stock 
law  is  of  force  as  they  would  be  where  the 
law  allows  stock  to  run  at  large.  That  does  ^ 
not  excuse  a  railroad  if  it  knows,  as  a  mat-* 
ter  of  fact,  or  if  it  ought  to  know,  if  it  has 
the  opportunity  to  know,  and  where  a  per- 
son of  ordinary  Intelligence  and  ordinary  ob- 
servation would  know,  that  stock  were  out 
at  large— ttiat  does  not  excuse  a  railroad 
company  for  killing  6r  injuring  stock  where 
the  stock  law  is  of  force,  if  it  knows  or  Ofught 
to  know  that  stock  is  at  large.  It  la  true 
that  the  law  is  to  the  effect  that  a  trespasser 
has  no  rights  as  against  the  owner  of  the 
property  on  which  he  is  trespassing,  exc^t 
he  has  the  right  not  to  be  willfully  or  wan- 
tonly injured  bv  the  owner  of  the  property, 
and  to  some  extent  that  might  apply  to  tres- 
passing stock;  but  it  cannot  apply  to  animals 
in  the  same  sense  that  it  applies  to  people, 
for  the  very  reason  I  mentioned  a  moment 
ago— animals  have  not  the  intelligence  of 
people— and  therefore  they  cannot  be  held 
to  the  same  rule  of  accountability  or  liabil- 
ity and  the  same  rule  of  duty  that  intelli- 
gent beings  are  held  to.  So  that  a  railroad 
has  no  right  to  wantonly  or  willfully  in- 
jure trespassing  stock;  neither  has  it  the 
right  to  injure  trespassing  stock  through  neg- 
ligence. The  rule  is  only  modified  by  the 
stock  law  to  the  extent  that  the  railroad  is 
not  bound  to  keep  the  same  degree  of  watch- 
ful care,  watchfulness  for  stock  on  its  track, 
where  the  stock  law  is  in  force,  as  where 
the  stock  law  la  not  in  force;  Where  stock 
is  on  the  track  in  a  county  where  the  stock 
law  is  not  in  force,  and  the  railroad  sees 
them,  or  has  the  opportunity  and  ought  to 
see  them  by  the  exercise  of  ordinary  watch- 
fulness, then,  if  it  fails  to  see,  or  if,  seeing 
them,  injures  them  through  willful,  wanton 
negligence,  the  railroad  is  liable  for  dam- 
ages. So,  in  this  case,  if  you  find  they  were 
at  large  in  violation  of  the  provisions  of  the 
general  stock  law,  and  should  find  that  the 
railroad  company,  by  the  exercise  of  ordi- 
nary vigilance— which  means  a  less  degree 
of  vigilance  in  a  stock  law  county  than  in 
a  nonstock  law  county— if  the  railroad,  by 
the  exercise  of  vigilance,  which  a  prudent 
railroad  in  a  stock  law  county  out  to  ex- 
ercise, knew  or  could  have  known  that  stock 
was  on  the  track,  then  the  railroad  was 
bound  to  exercise  due  care,  the  care  of  a 
prudent  raihroad  to  prevent  injury  to  the 
stock;  and  if  you  find  that  it  failed  to  ex- 
ercise that  degree  of  care,  and  ttiat  the  stock 
was  injured  by  reason  of  such  failure,  then 
the  railroad  is  liable.  If  the  evidence  falls 
to  make  out  those  facts,  the  railroad  then 
is  not  liable. 

"If  you  conclude  that  the  defendant  is 
liable  in  this  case,  your  verdict  will  be  in 
favor  of  the  plaintiff  whatever  yen  find  to 
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be  the  actual  value  of  the  mule  at  the  time 
it  was  killed.  As  a  matter  of  course,  if  yoa 
find  that  the  railroad  is  not  liable,  your  Ter- 
dict  should  be  in  favor  of  the  defendant 
You  will  elect  one  of  your  number  to  act  a* 
foreman,  and  write  the  verdict  on  the  com* 
plaint 

VBoth  the  plaintiff  and  defendant  have  re- 
quested the  court  to  charge  certain  proposi- 
tions as  law,  which  I  will  proceed  to  give 
you. 

"On  behalf  of  the  railroad: 

**  \1)  At  a  place  where  the  general  stock, 
which  prohibits  cattle  from  being  permitted 
to  roam  at  large,  is  then  of  force,  a  railroad 
company  is  not  required  to  use  the  same  care 
or  caution  in  running  its  trains  as  in  locali- 
ties where  such  law  is  not  of  force.'  That  I 
charge  you,  subject  to  what  I  have  already 
given  you  in  reference  to  the  effect  of  the 
stock  law.  The  stock  law  does  not  relieve 
the  railroad  from  the  necessity  of  the  duty  of 
exercising  ordinary  care,  but  merely  relaxes 
the  degree  of  vigilance  which  it  is  required 
to  exercise.    In  that  sense  I  charge  you  that 

"  '(2)  I  charge  you  that  the  general  stock 
law  was  in  force  in  Richland  county  at  the 
time  of  the  alleged  accident,  and  the  defend- 
ant railroad  company  was  not,  therefore,  re- 
quired to  use  the  same  care  and  caution  in 
running  its  trains  as  in  localities  where  such 
stock  law  is  not  of  force.'  I  have  already 
charged  you  that,  and  so  charge  you. 

"  '(3)  A  railroad  company  is  not  liable  for 
stock. accidentally  killed.'  I  charge  you  that 
If  you  find  from  the  evidence  in  this  case  that 
the  killing  of  the  mule  was  not  the  result  of 
negligence,  but  the  result  of  accident— the  re- 
sult of  circumstances  over  which  the  rail- 
road had  no  control,  and  couldn't  have  con- 
trolled—then the  railroad  is  not  liable. 

**  '(4)  In  the  running  of  a  railroad  passen- 
ger train  the  employes  must  regard  the  safe* 
ty  of  the  passengers  and  the  property  of  the 
company  as  well  as  danger  to  cattle  on  the 
track,  and  the  question  of  negligence  is  in- 
fluenced by  these  considerations.'  I  so 
eharge  you. 

"  *(5)  All  that  the  law  requires  generally 
in  these  stock-killing  cases  Is  that  the  rail- 
road company  shall  exercise  that  sort  of  care 
which  prudent  men,  influenced  by  personal 
interest  ordinarily  bestow  on  their  business 
and  conduct;  and  it  is  the  absence  of  this 
kind  of  care  which  would  make  the  railroad 
company  liable  in  a  case  for  the  killing  of 
stock  in  a  county  where  the  stock  law  is  not 
of  force.  But  where  the  stock  law  is  of 
force,  less  vigilance  is  required  of  the  rail- 
road cdmpany,  or,  as  stated  in  the  case  of 
Joyner  v.  R.  B.  Ob.,  26  S.  O.  58  [1  S.  B.  52T, 
much  less  care  is  required  of  the  railroad 
company  In  providing  against  stock  on  its 
teac^sinee  the  passage  of  the  stock  law  than 
before  the  passage.'    I  charge  you  that 

'"(6)  If  you  find  from  the  evidence  that 
the  engineier  of  the  train  in  question  was  in 
the  exercise  of  ordinary  care;  that  the  train 


was  running  at  a  lawful  rate,  and  had  the 
customary  appliances  and  force  of  trainmen: 
and  the  mule  in  question,  when  seen  by  the 
engineer,  was  so  close  that  the  train  could 
not  be  stopped  in  time  to  avoid  the  accident— 
then  plaintiff  cannot  recover.'  I  charge  you 
that 

**  'Bir.  Thomson:  I  want  to  add  one  as  to 
the  speed  of  the  trahi:  That  the  speed  of 
the  train  was  not  unlawful  to  pass  through 
that  country,  provided  an  ordinarily  prudent 
company  would  go  at  that  rate.' 

"As  to  the  manner  of  running  the  train, 
the  speed  at  which  it  was  run,  the  degree  of 
vigilance— of  watchfulness— observed,  and 
other  matters  of  caution,  is  that  which  a  rail- 
road of  ordinary  prudence  and  caution  would 
be  required  to  use;  and  if  the  railroad  was 
running  its  train  at  the  ordinary  rate  of 
speed  at  which  that  particular  train  was 
running,  then  the  speed  at  which  it  was  be- 
ing run  could  not  be  considered  as  a  circum- 
stance going  to  show  negligence. 

"Now,  on  behalf  of  the  plaintiff. 

*'  'It  is  negligence  per  se  for  a  railroad  com- 
pany to  fail  to  comply  with  statutory  require- 
ments as  to  signals  at  crossings.'  That  does 
not  apply  in  a  case  like  this.  The  statute,  as 
you  are  aware,  requires  the  railroad  to  blow 
the  whistle  or  ring  the  bell  when  it  is  ap- 
proaching a  crossing,  or  a  public  highway,  or 
traveled  place;  and  if  a  person  is  injured  ai 
a  crossing,  whether  the  injury  is  to  bis  per- 
son or  to  his  property,  because  of  the  failure 
of  the  railroad  to  give  the  signal  by  blowing 
the  whistle  or  ringing  the  bell,  then  it  does 
amount  to  a  case  of  negligence  per  se,  be- 
cause the  law  requires  the  railroad  to  give 
that  signal  at  the  crosshig,  so  that  people  can 
get  out  of  the  way— keep  out  of  the  way— 
while  crossing  a  crosrtng.  That  don't  apply 
to  injury  to  stock  other  than  at  a  traveled 
place.  The  failure  to  give  the  statutory  sig- 
nal is  a  circumstance  which  the  Jury  may 
consider  in  determining  whether  the  railroad 
was  running  its  train  vrith  due  caution  or 
not  Bven  in  a  case  that  does  not  arise  at  a 
crossing,  a  failure  to  give  the  signal  would 
not  ^  A  case  like  this  we  are  now  consider- 
ing, be  negligence  per  se— that  is,  negligence 
within  itself;  the  mere  fact  of  fiiilure  to  give 
the  signal  would  not  amount  to  such  negli- 
gence as  would  make  the  railroad  liable  in 
a  case  like  this.  Mere  circumstance  t6r  you 
to  consider.  The  law  presumes,  inasmu(:h  as 
the  law  requires  the  railroad  to  give  these 
signals,  that  it  does  give  them.  And  if  a 
party  undertakes  to  rely  upon  the  failure 
of  the  railroad  to  give  the  signal,  then  the 
party  who  alleges  must  prove  by  the  pre- 
ponderance of  the  evidence  that  the  sfgiial 
was  not  given;  and,  if  that  is  the  case,  then 
ft  becomes  a  circumstance  for  the  considers' 
tion  of  the  Jury  to  determhi'e  whether,  tinder 
all  the  circumstances  in  the  case,  the  rail- 
road was  exercising  the  care  in  running  its 
train  which  the  law  requires.  So  I  refuse 
you  that  first  requ€ist  to  charges  .  <  >    . 
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**  '(Q  At  great  care  is  not  reQolred  against 
trespaasers  as  In  other  casefi^  but  the  rail- 
road company  is  liable  for  stock  negligently 
Ulled.'  1  change  you  that  I  have  already 
charged  yon  that  the  stock  law  does  modify 
the  extent  of  the  duty  of  the  railroad  to  keep 
a  lookout  for  stock,  but  still  it  does  not  re- 
lieve the  railroad  if  the  stock  is  actually  kill- 
ed through  the  railroad's  negligence. 

"  '(3)  If  you  find,  as  a  matter  of  fact»  that 
the  railroad  company  killed  the  plaintiff's 
mule,  then  yon  are  to  presume  that  the  rail- 
road company  was  negligent;  and  this  pre- 
sumption of  negligence  will  stand  until  the 
railroad  company  convinces  you  by  the  great- 
er weight  of  the  evidence  that  it  was  a  case 
of  accident— that  is,  that  after  the  fact  of  the 
killing  has  been  established,  the  burden  of 
proof  Is  upon  the  railroad  company  to  prove 
that  it  was  done  by  accident,  and  not  through 
their  negligence.  This  is -a  rule  of  law  that 
has  not  been  changed  by  the  stock  law.'  I 
have  substantially  charged  yon,  and  so 
charge. 

**  '(4)  If  you  find  as  a  matter  of  fact  that 
the  engineer  or  fireman  saw,  or  could  have 
seen,  the  plaintiff's  mule  on  the  track  at  any 
time  before  the  killing,  and  that  they  did  not 
try  to  stop  the  train  or  to  frighten  the  mule 
off  the  track  by  blowing  the  whistle  or  ring- 
ing the  bell,  then  the  railroad  company  is 
guilty  of  negligence,  and  you  must  find  for 
the  plaintiff.'  That  is,  you  must  find  for  the 
plaintiff  if  yon  find  those  facts  to  be  true,  in 
case  you  find  they  were  neglig^t,  and  that 
such  negligence  was  the  cause  of  the  injury. 
I  so  charge  you. 

'*  '(5)  If  you  find  that  the  plainUff  is  en- 
titled to  recover  from  the  railroad  company 
for  the  killing  of  his  mule,  then  the  measure 
of  damage  is  the  value  of  the  mule  at  the 
time  of  the  killing.'  I  have  already  char- 
ged you,  and  so  charge  you.  It  remains  for 
yon  to  determine  whether  the  plaintiff  is  en- 
titled to  recover  or  not  If  you  conclude 
he  is,  give  him  a  verdict  for  the  value  of  the 
mule  as  you  find  the  value  to  be  established 
by  the  evidence  in  the  case.  If  you  find  he 
is  not  entitled  to  recovo*,  your  verdict  wiU 
be  for  the  defendant" 

From  judgment  for  plaintiff,  defendant 
appeals. 

B.  L.  Abney  and  B.  M.  Thomson,  for  ap- 
pellant John  8.  Beynolds,  SL  McG.  Clark- 
son,  and  Aug.  M.  Deal,  for  respondent 

POPS,  0.  J.  This  action  to  recover  |100 
of  defendant  railway  company  for  negli- 
gently killing  a  mule,  the  property  of  plain- 
tiff, came  on  for  trial  before  Judge  Klugh 
and  a  Jury  on  April  80,  1903.  Testimony 
was  offered  by  both  plaintiff  and  defendant 
on  the  matter  of  the  alleged  negligence  of 
the  defendant  Some  of  this  testimony  was 
objected  to,  some  of  it  was  allowed  over  de- 
fendant's objection.  T\4s  is  made  a  ground 
of  appeal    Both   sides  to  the  controversy 


made  requests  to  charge.  EUs  honor's  charge 
is  made  a  ground  of  appeaL  After  verdict 
found  for  plaintiff,  a  motion  was  made  for 
a  new  trial  by  defendant  upon  the  minutes, 
which  was  refused.  This  is  made  a  ground 
of  aiq;»eal  after  judgm^it  entered.  The 
grounds  of  appeal  are  as  follows: 

*'(1)  BxceptB  because  his  honor  erred  in 
allowing  the  plaintiff  to  testify,  over  defend- 
ant's objection,  that  the  train  which  killed 
plaintifTs  mule  failed  to  give  the  signals 
required  by  statute  for  a  public  crossing 
000  yards  from  the  place  where  the  said 
mule  was  struck,  and  also  failed  to  give  the 
signals  required  by  statute  for  another  cross- 
ing 400  yards  from  the  place  where  said 
mule  was  struck;  whereas  it  is  submitted 
that  this  accident  not  having  occurred  at  a 
crossing,  and  the  complaint  containing  no 
allegation  to  which  it  could  be  responsive, 
such  testimony  was  irrelevant  to  the  issue, 
and  should  not  have  been  admitted. 

*'(2)  Excepts  because  his  honor  erred  in  al- 
lowing Major  Cason  to  testify,  over  the  ob- 
jection of  defendant,  that  the  train  which 
killed  plaintUTs  mule  failed  to  give  the  sig- 
nals prescribed  by  statute  for  a  public  cross- 
ing a  considerable  distance—some  400  yards 
—from  the  place  where  this  accident  occur- 
red. For  the  reasons  stated  under  excej^ 
tion  1. 

"(3)  Excepts  because  his  honor  erred  in 
charging  the  jury  as  follows:  'The  failure 
to  give  the  statutory  signal  <his  honor  refer- 
ring to  the  failure  to  give  the  statutory  sig- 
nal for  the  public  crossing  some  400  yards 
from  the  plaoe  of  the  accident)  is  a  circum- 
stance which  the  Jury  may  consider  in  de- 
termining whether  the  railroad  was  running 
its  train  with  due  caution  or  not  Even  in 
a  case  that  does  not  arise  at  a  crossing,  a 
failure  to  give  the  signal  would  not.  in  a 
case  like  this  we  are  now  considering,  be 
negligence  per  se^-that  is,  negligence  within 
itself;  the  mere  fact  of  failure  to  give  the 
signal  would  not  amount  to  such  negligence 
as  would  make  the  railroad  liable,  in  a  case 
like  this.  Mere  circumstance  for  you  to 
consider.  The  law  presumes,  inasmuch  as 
the  law  requires  the  railroad  to  give  these 
signals,  that  It  does  give  theuL  And  if  a 
party  undertakes  to  rely  upon  the  failure 
of  the  railroad  to  give  the  signal,  then  the 
party  who  alleges  must  prove. by  the  pre- 
ponderance of  the  evidence  that  the  sig- 
nal was  not  given;  and,  if  that  is  the  case, 
then  it  becomes  a  circumstance  tor  the  con- 
sideration of  the  Jury  to  determine  whether, 
under  all  the  circumstances  in  the  case,  the 
railroad  was  exercising  the  care  in  running 
its  train  which  the  law  requires.'  For  the 
reasons  stated  in  exception  1,  and  for  the 
additional  reason  that,  no  issue  being  made 
by  the  pleadings  to  which  any  such  charge 
was  applicable,  it  was  to  defendant's  preju- 
dice; 

"(4)  Excepts  because  his  honor  erred  in 
charging  the  jury  as  follows:     'Now,  in  a 
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county  where  the  stock  law  is  of  force  every 
body  has  a  right  to  presume— the  rafiroad 
company  has  the  right  anybody  else  would 
have — ^the  right  to  presume  that  people  are 
obeying  the  law,  are  keeping  their  stock 
fencied;  and  therefore  the  railroad  is  not 
bound  to  exercise  as  great  care  and  vigi- 
lance in  looking  out  and  watching  for  stock 
on  its  track  in  a  county  where  the  stock  law 
Is  of  force  as  they  would  be  where  the  law 
allows  stock  to  run  at  large.  That  does  not 
excuse  a  railroad  if  it  knows  as  a  matter  of 
fact,  or  if  it  ought  to  know,  if  it  has  the  op- 
portunity to  know,  and  where  a  person  of 
ordinary  intelligence  and  ordinary  observa- 
tion would  know,  that  stock  were  at  large— 
that  does  not  excuse  a  railroad  company  for 
killing  or  injuring  stodc,  where  the  stock 
law  is  of  force,  if  it  knows  or  ought  to  know 
that  stock  is  at  large.'  The  error  consisting 
in  this:  That  such  charge  imposed  a  duty 
upon  the  railroad  company  to  keep  a  close 
lookout  for  stock  in  a  county  where  the  stock 
law  is  of  force,  and  further  imposed  a  duty 
upon  defendant  and  authorized  a  verdict  for 
the  plaintifT  if  the  Jury  should  find  that  the 
defendant  had  an  opportunity  to  know,  or  if 
it  ought  to  know,  that  plaintiff's  stock  were 
out  contrary  to  the  stock  law.  As  to  all  of 
which  the  charge  exacted  greater  care  than 
the  law  requires,  and  imposed  duties  not  re- 
quired by  law. 

"(5)  Excepts  because  his  honor  erred  in 
charging  the  Jury  plaintiff's  request:  *If  you 
find  as  a  matter  of  fact  that  the  engineer  or 
fireman  saw,  or  could  have  seen,  the  plain- 
tiff's mule  on  the  track  at  any  time  before 
the  killing,  and  that  they  did  not  try  to  stop 
the  train  or  to  frighten  the  mule  off  the  track 
by  blowing  the  whistle  or  ringing  the  bell, 
then  the  railroad  company  is  guilty  of  negli- 
gence, and  you  must  find  for  the  plaintiff.' 
And  further  by  charging  with  reference  to 
the  said  request  as  follows:  'That  is,  you 
must  find  for  the  plaintiff,  if  you  find  those 
facts  to  be  true,  in  case  you  find  they  were 
negligent,  and  that  such  negligence  was  the 
<;au8e  of  the  injury.'  The  error  consisting  in 
this:  (1)  In  imposing  the  duty  upon  the  de- 
fendant of  keeping  a  lookout  for  stock  in 
<»unties  where  the  stock  law  is  of  force; 
whereas  it  is  submitted  that  no  duty  arises 
upon  the  part  of  the  railroad  company  in  such 
<!Ounties  until  the  stock  is  seen  upon  or  is 
dangerously  near  the  railroad  track.  (2)  In 
<!harging  that  it  was  the  duty  of  the  company 
to  blow  the  whistle  or  ring  the  bell  for  stock 
seen,  or  which  should  be  seen,  by  its  engi- 
neer or  fireman,  and  making  its  failure  to 
blow  the  whistle  or  ring  the  bell  negligence; 
whereas  the  raljroad  company  could  fulfill  its 
whole  duty  under  the  law,  and  yet  fail  to 
give  such  signals  or  alarm.  (3)  In  charging 
the  Jury  what  facts  would  constitute  negli- 
gence, and  make  the  railroad  company  liable 
to  plaintiff. 

"(6)  Excepts  because  his  honor  erred  in  re- 
fusing the  motion  for  a  new  trial  made  here- 


in upon  the  ground  that  there  was  no  evi- 
dence to  suppmrt  the  verdict,  and  that  it  was 
contrary  to  the  law  and  the  evidence.  It  be- 
ing submitted  that  there  was  no  evidence 
whatever  offered  In  the  case  in  any  way  con- 
tradicting the  positive  testimony  of  the  engi- 
neer that  he  was  in  the  exercise  of  reason- 
able and  proper  care,  and  did  even  more  than 
the  law  requires,  to  wit,  kept  a  careful  look- 
out, and,  when  the  stock  was  seen,  exercised 
the  utmost  care  to  prevent  injury— all  the 
facts  and  circumstances  corroborating  such 
positive  testimony:  and,  as  the  presump- 
tion of  negligence  against  the  defendant 
could  not  withstand  such  uncontradicted  pos- 
itive testimony,  a  new  trial  should  have  been 
granted  upon  such  grounds. 

"(7)  Excepts  because  his  honor  erred  In 
holding,  on  the  motion  for  a  new  trial,  .that 
the  Ju^  could  have  found  negligence  on  the 
part  of  defendant  from  the  facts  in  evidence 
that  the  mule  in  question  and  another  one 
were  100  feet  from  the  railroad  track,  and 
that  the  engineer  could  have  seen  them  for  a 
distance  of  460  yards;  whereas  it  is  respect- 
fully submitted  that  the  law  requires  no  such 
care  on  the  part  of  the  engineer  as  that  he 
shall  keep  a  lookout  in  counties  where  the 
stock  law  is  of  force  for  stock  100  feet  from 
the  railroad  track  when  he  is  460  yards  away; 
and  it  appearing  that  in  his  honor's  Judgment 
this  was  the  only  evidence  to  support  the 
verdict,  and,  it  being  insufficient  a  new 
trial  should  have  been  granted  upon  the 
ground  that  th-^re  was  no  evidence  to  support 
the  verdict,  and  that  it  was  contrary  to  the 
law  and  the  evidence. 

'*(8)  Ilxcepts  because  his  honor  erred  in  re- 
fusing the  motion  for  a  new  trial  herein  upon 
the  grounds  that  there  was  no  evidence  to 
support  the  verdict,  and  that  the  same  was 
contrary  to  the  law  and  the  evidence." 

We  will  now  pass  upon  these  exceptions. 

The  first,  second,  and  third  exceptions  can- 
not be  sustained.  The  trial  Judge  did  not 
overrule  the  objection  to  the  testimony  be- 
cause he  realized  that  the  killing  of  a  mule 
away  from  a  highway  crossing  or  away  from 
a  traveled  place  could  not  make  such  killing 
to  fall  within  the  statute  which  makes  it  the 
duty  of  a  railroad  to  sound  the  whistle  on  its 
engine  cr  ring  its  bell  when  within  500  yards 
distance  from  the  crossing  of  a  street,  high- 
way, or  traveled  place,  to  prevent  the  rail- 
road company  from  liability  for  injury  to 
person  or  property  on  the  crossing,  still  it  is 
the  law  of  the  state  that  such  bell  should  be 
rung  or  whistle  blown  when  within  500 
yards  of  such  crossing,  and  it  is  negligence 
not  to  do  so;  thereby  opening  up  the  way  to 
have  it  appear  by  testimony  that  as  a  circum- 
stance there  was  this  negligence.  This  being 
so,  it  was  perfectly  proper  to  receive  the  tes- 
timony of  the  witness  or  witnesses  that  the 
railroad  did  not  sound  the  whistle  or  ring  the 
bell.  The  error  of  appellant  consists  in  this; 
that  it  overlooks  the  fact  that  the  circuit 
Judge  refused  plaintiff's  first  request 
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We  will  now  consider  appellant's  fourth 
and  fifth  exceptions.  It  is  the  duty  of  the  en- 
gineer to  look  out  for  stock  on  the  track  of 
the  railroad  company.  It  Is  true  that  his 
duty  Is  less  accentuated  In  a  county  In  this 
state  where  the  stock  law  exists;  neverthe- 
less It  Is  the  duty  of  the  engineer  to  watch 
out  for  every  danger.  The  engineer  must  do 
this  to  protect  the  Interests  of  the  railroad 
company  as  well  as  of  the  general  public. 
We  think  the  circuit  Judge  made  no  mistake 
In  declaring  the  law  In  this  case.  These  ex- 
ceptions are  overruled.  The  repoi^  of  this 
case  should  set  out  the  charge  of  the  presid- 
ing Judge  In  fulL  These  exceptions  are  over- 
ruled. 

We  will  now  consider  exceptions  sixth, 
seventh,  and  eighth.  The  motion  for  a  new 
trial  in  this  case  was  made  upon  the  minutes 
of  the  court  The  discretion  of  the  circuit 
Judge  governs  In  cases  like  the  present,  un- 
less he  commits  error  of  law.  It  Is  an  error 
of  law  In  the  event  that  there  Is  no  testimony 
bearing  upon  material  facts.  A  careful  ex- 
amination of  all  the  testimony  shows  that 
there  was  some  testimony  on  each  point  in 
issue.  Such  being  the  case,  there  was  no 
error  when  the  circuit  Judge  declined  to  grant 
a  new  trial. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(68  8.  C.  4S6) 

In  re  ROCK  HILL  COTTON  FACTORY  CO. 

(Supreme  Court  of  South  Carolina.    April  18, 

1904.) 

SUBBOOATIOn— fiUBETT    ON    BOND. 

1.  On  breach  of  a  bond  given  to  secure  pay- 
ment by  a  bank  of  a  receiver's  deposits,  the  per- 
sonal representative  of  the  surety  paid  the  dam- 
ages. Held,  that  he  was  entitled  to  be  sub- 
rogated to  the  commissions  of  the  receiver,  who 
was  a  oo-surety,  and  whose  commissions  the 
court  had  withheld  until  the  deposit  was  paid 
in  full,  as  against  an  assignee  of  the  commis- 
sions, where  tiie  assignment  was  after  the  execu- 
tion of  the  bond,  but  before  the  order  providhig 
that  the  eommissions,  when  fixed,  should  be 
withheld. 

Appeal  firom  Common  Pleas  Circuit  Court 
of  York  County;  Dantsler,  Judge. 

Petition  by  James  B.  Reynolds,  in  re  A. 
E.  Hutchison,  against  the  Rock  Hill  Cotton 
Factory  Company  and  others.  From  the  cir- 
cuit decree,  petitioner  and  certain  creditors 
appeal.    Affirmed. 

Wm.  J.  Cherry,  for  appellant  Wilson  & 
Wilson,  for  appellant  creditors.  Wltherspoon 
&  Spencer,  for  respondent 

JONES,  J.  The  question  presented  by  this 
appeal  Is,  who  is  entitled  to  certain  commis- 
sions of  R.  Lee  Kerr,  receiver — ^whether  the 
appellant,  James  B.  Reynolds,  by  virtue  of  an 
assignment  thereof  by  the  receiver,  or  re- 
spondent, administratrix  of  A.  H.  White,  de- 
ceased, under  the  law  of  subrogation?  The 
facts  are  But>stantlally  these:     (1)  In  Jan- 


uary, 18d9,  R.  Lee  Kerr  was  appointed  re- 
ceiver of  the  Rock  Hill  Cotton  Factory  Com- 
pany In  the  suit  of  A.  B.  Hutchison  v.  Rock 
HUl  Cotton  Factory  Company.  (2)  On  De- 
cember 1,  1899,  a  bond  was  executed  by  the 
Commercial  &  Farmers'  Bank,  with  A.  H. 
White,  R.  Lee  Kerr,  and  others  as  sureties, 
made  payable  to  W.  Brown  Wylie,  clerk,  in 
the  penal  sum  of  $50,000,  conditioned  that 
said  bank  would  pay  any  and  all  checks  of 
said  receiver  drawn  agreeably  to  the  decrees 
of  the  court  on  the  funds  already  and  there- 
after to  be  deposited  in  said  bank  by  the  re- 
ceiver. (3)  Under  the  call  of  creditors  In  the 
case  of  A.  H.  White  v.  Commercial  &  Farm- 
ers' Bank  et  aL,  on  the  3d  day  of  June,  1900, 
the  receiver  established  his  claim  for  pro- 
ceeds of  the  sale  of  property  of  the  Rock 
Hill  Cotton  Factory  Company  deposited  in 
said  bank  to  the  amount  of  ^1,061.82.  (4)  On 
January  2, 1900,  R.  Lee  Kerr,  as  collateral  to 
his  note  for  |2,600,  assigned  to  James  E. 
Reynolds  all  his  fees  due  or  thereafter  to  be- 
come due  him  as  receiver  of  the  Rock  Hill 
Cotton  Factory  Company.  (5)  On  September 
24,  1900,  in  the  suit  of  Hutchison  v.  Rock 
Hill  Cotton  Factory  Company,  the  court  made 
a  decree  containing  the  following  terms:  **It 
further  appearing  from  the  receiver's  reports 
to  this  court  that  the  funds  coming  into  his 
hands  firom  the  sale  of  the  property  of  the 
Insolvent  corporation  were  deposited  to  his 
credit  in  the  Commercial  &  Farmers'  Bank 
of  Rock  Hill,  S.  C,  and  a  bond  conditional 
that  said  bank  would  pay  all  checks  drawn 
against  said  funds  by  the  receiver,  on  which 
bond  it  appears  that  the  said  Lee  Kerr  is 
one  of  the  obligors.  Said  receiver's  compen- 
sation of  three  per  cent  on  moneys  received 
by  him— to  cover  all  services  of  receiving  and 
disbursing  or  otherwise  by  him— should  be 
withheld  until  all  the  funds  remaining  in 
said  bank  are  withdrawn  and  paid,  and  the 
said  bond  is  satisfied.  •  *  •  Said  re- 
ceiver is  further  ordered  and  directed  to- 
forthwith  draw  his  check  on  the  Commercial 
&  Farmers'  Bank  of  Rock  Hill,  S.  C,  in  fa- 
vor of  W.  Brown  Wylie,  clerk  of  this  court 
for  the  amount  of  his  deposit  remaining  to 
his  credit  on  the  books  of  said  Commercial 
ft  Farmers'  Bank  of  Rock  Hill,  S.  C.  If 
payment  of  said  check  is  refused,  said  clerk 
is  authorized  and  directed  to  bring  suit  on 
the  guaranty  bond  made  in  behalf  of  the  said 
Commercial  &  Farmers'  Bank,  as  security 
for  the  deposit  of  receiver's  funds.  The 
amount  received  by  said  clerk,  whether  from 
the  said  check  or  from  collection  of  said  bond, 
to  be  forthwith  paid  over  by  him  to  said 
receiver  for  disbursement  under  the  terms  or 
this  order."  (6)  On  October  12,  1900,  the 
said  receiver  drew  his  check  on  the  Com- 
mercial &  Farmers'  Bank  In  favor  of  W. 
Brown  Wylie,  clerk,  for  $26,314.02,  which  was 
dishonored.  (7)  On  May  7,  1901,  in  an  action 
on  the  bond  mentioned  in  fact  No.  2,  above. 
Judgment  was  entered  for  $21,577.50,  with- 
costs  and  interest.  In  favor  of  W.  Brown. 
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Wylle,  clerk,  and  against  the  obUgon»  Com- 
mercial ft  Farmers'  Bank*  A.  H.  Wbite,  R. 
Lee  Kerr,  and  otbem.  (8)  A.  H.  Wblte  paid 
f  10,000  on  said  Judgment,  and  after  his  death 
his  adminlstratilz,  the  respondent,  procured 
the  balance  dne  thereon  to  be  paid  Into  court 
bj  the  loan  and  sailngs  bank,  the  present  hold- 
er of  the  Judgment,  and,  so  far  as  credltcws  are 
concerned,  the  entire  Judgment  on  said  bond 
has  been  paid  Into  xiourt  (9)  There  Is  no 
dispute  that  the  amount  of  the  commissions 
of  the  receiyer  is  $946.42;  nor  Is  It  disputed 
that,  if  respondent  is  entitled  to  be  subro- 
gated to  this  fund,  her  claim  would  absorb 
the  whole  of  It 

Judge  Dantzler  made  a  decree  sustaining 
respondenf s  claim  to  this  fund,  and  we  do 
not  think  he  erred.  Subrogation,  In  equity, 
to  that  principle  which  substitutes  a  person 
who  has  paid  a  debt  for  which  another  is 
bound  to  all  the  rights  and  remedies  of  the 
creditor  against  that  third  party,  provided  he 
is  not  a  mere  volunteer,  but  made  payment 
because  his  duty  with  respect  to  the  con- 
tract, or  his  Interest  with  respect  to  the 
property  or  securities  concerned,  compelled 
him.  Thus,  if  a  surety  pays  the  debt  of  his 
principal,  he  is  subrogated  to  the  benefit  of 
all  securities,  funds,  liens,  and  equities  which 
the  creditor  has  against  the  principal.  Since 
co-sureties  have  the  right  to  call  on  each 
other  for  contribution,  a  surety  compelled  to 
pay  the  debt  of  the  principal  is  subrogated 
to  the  right  of  the  creditor,  not  only  against 
the  principal,  but  against  the  co-surety  also. 
Burrows  &  Brown  v.  McWhann,  1  Desaus. 
409,  1  Am.  Dec.  677;  24  Ency.  Law  (1st  Ed.) 
226.  "The  doctrine  of  subrogation  is  a  pure, 
unmixed  equity,  having  its  foundation  in  the 
principles  of  natural  Justice.*'  Chancellor 
Johnson  in  Gadsden  v.  Brown,  Speers,  Bq. 
41.  Therefore  it  should  not  be  applied 
against  the  interest  of  one  who  has  fairly 
acquired  rights  and  equities  equal  or  superior 
to  those  of  the  claimant  under  subrogation. 

Applying  these  principles  to  the  facts  stat- 
ed, the  right  of  A.  H.  White  or  his  admin- 
istratrix to  subrogation  against  the  co-surety, 
Kerr,  was  not  consummated,  in  the  sense  of 
being  capable  of  enforcement,  until  actual 
payment  of  the  debt;  but  it  originated  in  the 
bond  executed  December  1,  1890,  and  after 
consummation  goes  back  to  that  date.  Thus 
the  origin  of  the  right  of  respondent  to  sub- 
rogation was  prior  to  the  assignment  of  com- 
missions by  Kerr  to  appellant,  which  was 
January  2,  1900.  Now,  did  the  appellant,  as 
Kerr's  assignee,  acquire  a  right  or  equity 
equal  to  that  of  respondents?  Rev.  St  1893, 
f  285,  subd.  4,  provides:  "Receivers  of  the 
property  within  this  state  of  foreign  or  other 
corporation  shall  be  allowed  such  commission 
as  may  be  fixed  by  the  court  appointing 
them,  not  exceeding  five  per  cent,  on  the 
amount  received  and  disbursed  by  them." 
A  receiver  takes  only  such  commission  as 
the  court  may  order,  and  every  assignment 
of  funds  under  the  control  of  a  court  must 


be  held  subject  to  order  of  the  court  touch- 
ing Its  distribution.  It  to  true,  the  assign- 
ment to  the  appellant  was  previous  to  the 
order  of  court  fixing  the  amount  of  the  fees, 
and  directing  the  mannw  of  disbursement: 
but  appellant  was  bound  to  take  notice  that 
Kerr's  conunissions  were  subject  to  the  order 
of  the  court,  as  if  that  had  been  written  In 
the  assignment  in  so  many  words.  The 
court,  by  its  order  of  September  24,  1900, 
in  effect,  retained  the  commissions  as  a  se- 
curity for  the  payment  of  the  funds  deposit- 
ed by  Kerr,  receiver,  In  the  bank,  and  in 
compliance  with  the  conditions  of  the  bond 
of  December  1,  1899.  The  bond  having  been 
paid  by  A.  H.  White,  his  administratrix,  re- 
spondent, should  be  subrogated  to  the  com- 
missions as  one  of  the  securities  for  its  pay- 
ment. Kerr  could  not  complain,  and  his  un- 
fortunate assignee  can  claim  no  higher  right 
than  Kerr  had. 

The  Judgment  of  the  circuit  court  to  af- 
firmed. 


(68  8.  C.  460) 
VERNBB  et  al.  ▼.  SIMPSON  et  al. 
(Supreme  Court  of  South  Carolina.    April  19, 
1904.) 

BES   JXTDIOATA— JUDGMENT   AGAINST   0O8P0BA- 
TION— EFFECT  ON  8TO0KHOLDSB. 

I.  A  stockholder  of  a  corporation  to  bound  by 
any  judgment  against  it. 

Appeal  from  Common  Pleas  Chrcult  Court 
of  Greenville  County;  Purdy,  Judge. 

Bill  by  David  P.  Vemer  and  others  against 
Augusta  A.  Simpson  and  others.  Decree  for 
defendants,  and  ptointiff s  appeaL    Affirmed. 

Joseph  A.  McOuIlough,  for  appellants. 
Haynesworth,  Parker  &  Patterson,  for  re- 
spondents. 

JONBS,  J.  On  March  27,  1900,  the  defend 
ants  recovered  a  judgment  against  the  plain- 
tlfl  Mutual  Insurance  Company  for  $296.94 
and  costs.  Under  execution  Issued  thereon, 
the  sheriff  of  Greenville  county  was  about  to 
levy  upon  certain  personal  property,  viz.,  an 
iron  safe,  desk,  and  other  office  furniture,  al- 
leged to  belong  to  said  Insurance  company, 
when  this  action  was  instituted  to  enjoin 
enforcement  of  said  execution  upon  the 
ground  that  said  property  was  not  subject  to 
execution  under  the  contract  of  insurance, 
charter,  and  by-laws  of  said  association. 

The  circuit  court.  Judge  Purdy,  sustained 
the  special  referee,  B.  M.  Shuman,  Esq.,  in 
holding  that  the  question  was  res  judicata 
under  the  judgment  mentioned  In  the  case 
of  Simpson  v.  Insurance  Co.,  59  S.  C.  196,  37 
S.  B.  18,  225.  We  think  the  circuit  court  was 
correct  in  this.  In  the  case  of  Hart  v.  Bates, 
17  S.  C.  35,  the  court  held  that  three  things 
are  necessary  to  sustain  the  plea  of  res  judi- 
cata: (1)  The  parties  must  be  the  same  or 
their  privies;   (2)  the  subject-matter  must  be 
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tbe  same;  (3)  the  preclBe  point  muBt  lUTe 
been  nile^  In  this  case,  tbe  parties  or  tbetr 
prtvieB  are  the  same.  In  so  far  as  D.  P. 
Verner  is  Joined  in  the  snit  as  plaintiff  with 
the  corporation  of  which  he  is  a  stockholder, 
no  change  in  parties  is  effected.  The  interest 
he  sets  np  in  this  case  is  Identical  with  that 
of  the  corporation,  and  his  claim  is  under 
the  corporation  with  respect  to  the  property 
of  the  corporation.  In  Hawkins  y.  Glenn,  131 
U.  8.  819,  9  Sup.  Gt  739,  S3  L.  Bd.  184,  the 
Supreme  Gourt  of  the  United  States  said:  "A 
stockholder  is  so  far  an  integral  part  of  the 
corporation  that,  in  tbe  view  of  the  law,  be 
is  privy  to  the  proceedings  touching  the  body 
of  which  he  is  a  member."  The  autboritieB 
generally  hold  that  a  Judgment  against  a 
corporation,  not  impeached  for  fraud  or  want 
of  Jurisdiction,  binds  the  stockholdera  with 
respect  to  corporate  matters.  26  Bncy.  Law 
(2d  Bd.)  90;  Nickum  t.  Burckhardt,  80  Or. 
464,  47  Pac.  788,  48  Pac  474,  60  Am.  St  Rep. 
822;  Ball  y.  Reese,  58  Kan.  614,  50  Pac.  875, 
62  Am.  St  Rep.  638;  Mutual  Fire  Ins.  Oo.  y. 
Phcenix  Furniture  Go.,  108  Mich.  170,  66  N. 
W.  1096,  84  L.  R.  A.  694,  62  Am.  St  Rep. 
093;  Bear  v.  Brunswick  Go.,  122  N.  C.  434, 
29  S.  B.  719,  65  Am.  St  Rep.  711;  Gastleman 
y.  Templeman,  87  Md.  546,  40  Atl.  275,  41 
L.  R.  A.  367,  67  Anu  St  Rep.  370. 

The  subject-matter,  the  contract  of  insur- 
ance, is  the  same  in  both  cases.  The  precise 
point  decided  in  the  former  suit  and  inyolyed 
beie  is  the  absolute  liability  of  the  Mutual 
Insurance  Gompany  to  a  money  Judgment  for 
$296.94,  in  fayor  of  Augusta  A.  Simpson,  up- 
on the  contract  of  insurance  under  its  charter, 
and  the  facts  stated  in  the  complaint  and  ad- 
mitted by  the  answer  in  the  former  suit 
One  of  the  necessary  incidents  of  a  money 
Judgment  is  to  subject  to  leyy  and  sale  under 
execution  all  the  property  of  the  Judgment 
debtor  not  exempt  under  the  Oonstitution  or 
some  yalid  statute.  Tbe  appellant  does  not 
claim  exemption  of  the  property  from  leyy 
under  any  statute.  The  claim  of  exemption 
is  based  solely  upon  the  contract  of  insurance 
under  the  charter  and  the  by-laws  of  the  in- 
surance company.  The  argument  is  that  the 
property  in  question  was  purchased  out  of  the 
annual  premiums,  and  that,  under  section  12 
of  the  by-laws,  that  fund  is  applicable  to  de- 
fraying the  expenses  of  tbe  company,  and  is 
only  applicable  to  losses  by  fire,  etc.,  where 
a  surplus  is  accumulated  and  the  directora 
order  such  surplus  to  be  so  applied,  conditions 
which,  it  is  claimed,  do  not  exist  and  to  sus- 
tein  this  yiew  appellants  cite  Burden  y.  Mass. 
Safety  Fund  Association  (Mass.)  17  N.  B.  874, 
1  L.  R.  A.  146;  In  re  Equitable  Reseryed 
Fund  Life  Association  of  New  York,  131  N. 
T.  354,  30  N.  B.  114.  It  is  further  argued 
that  this  point  did  not  arise  in  the  former 
suit,  and  could  not  arise  until  an  attempt  was 
made  to  enforce  the  execution  out  of  such 
fund.  This  is  plausible  at  first  yiew,  but  aft- 
er afl,  the  contention  is  necessarily  based  up- 
on the  assertion  of  nonliability  to  an  absolute 


money  Judgment  for  losses  by  fire,  a  question 
decided  against  appellants  in  the  former  suit 
upon  the  case  which  they  made.  To  sustain 
appellant's  contention  would  practically  re- 
open the  question  decided,  and  would  destroy 
the  legal  effect  of  the  Judgment  rendered. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(1$6  N.  C.  €01) 
HARRILL  T.  SOUTH  GAROLINA  4r  O.  B.  B. 
GO.  OF  NORTH  GAROLINA 

(Supreme  Gourt  of  North  Garolhia.     May  27, 
1904.) 

MASTBB  AUD  SBRyANT— death  BT  WBONQFUI. 
▲OI^SXIST^NOE  OV  BJBLATION— qUXSTION  TOB 
JUBT  —  PABTNXBSHIP  —  LIABIUTT  OF  PABT- 
NXBS  —  ASSUMPTION  OF  BISK  —  LAW  OF  FOB* 
XION  JTTBIBDIOnON  —  XyiDKNOB  —  IHSTBUO- 
KONB— OONTBIBtTTOBT   NSOLIGBNOB. 

1.  In  an  action  against  a  railroad  company 
for  wrongfully  caasmg  the  death  of  plaintilTs 
intestate,  who  was  alleged  to  have  been  employ- 
ed by  defendant  as  an  engineer,  eyidenoe  consid- 
ered, and  held  to  Justify  submission  to  the  Jury 
of  the  question  whether  defendant  and  another 
corporation  of  the  same  name  were  partaers  in 
onerating  the  portion  of  the  road  where  deceas- 
sd  was  killed. 

2.  This  question  was  one  of  fact  for  the  Jury. 

3.  That  a  partnership  agreement  between  raO- 
roads  is  ultra  yires  as  between  the  public  and 
the  corporations  does  not  relieye  the  company 
from  contractual  liability  to  third  persons. 

4.  A  railroad  corporation  operating  a  road 
Jointly  with  another  corporation  is  responsible 
for  injury  to  its  employ^  as  a  natural  person 
would  be  for  the  liabilities  of  a  firm  of  which  he 
is  a  member. 

6.  In  an  action  In  North  Garolina  against  a 
railroad  company  for  wrongfully  causing  th^ 
death  of  an  engineer  on  a  part  of  Its  road  in 
South  Garolina,  an  attorney  from  the  latter 
state  testified  that,  under  the  Constitution  of 
that  state,  knowledge  by  the  deceased  of  the 
dangerous  condltioo  of  the  trestle  b/  the  falling 
of  which  he  was  killed  would  not  defeat  recov- 
ery for  his  death,  and  cited  South  Garolina  cases 
in  support  of  his  statement.  On  cross-examina- 
tioo,  witness  testified  that  any  degree  of  con- 
tributory negligence  would  defeat  recoyery,  and 
defined  "contributory  negligence."  Held  to  sus- 
tain an  histruction  that  if  the  trestle  was  4}e- 
fectiye,  to  the  knowledge  of  defendant,  knowl- 
edge by  deceased  of  its  dangerous  condition 
would  not  defeat  recovery. 

OLThe  court  charged  that  contributory  neg^ 
ligence  does  not  apply  to  the  use  by  an  employe 
of  ways  known  by  the  company  to  be  defective, 
and  which  the  employe  is  required  to  use  and 
can  use  in  but  one  way,  but  that  an  employe 
cannot  hold  his  employer  liable  for  his  wrongful 
acts,  done  contrary  to  his  duty,  so  that  culpable 
negligence  contributing  to  the  injury  would  bar 
recovery.  It  was  further  stated  that  if  the  con- 
tribntiTe  fault  was  of  a  negatiye  character,  and 
would  not  have  existed  but  -for  the  primary 
wroDg,  it  is  not  to  be  charged  to  the  injured  per- 
son, but  to  the  original  wrongdoer.  On  the 
specific  facts,  the  court  charged  that  If  it  wa$ 
pointed  out  to  deceased  that  the  trestle  was 
dangerous,  and  it  was  in  fact  apparently  so,  and 
deceased  went  on  it  without  exercising  ordinary 
prudence,  he  could  not  recover,  but  that  if  he 
•was  told  to  examine  it,  and  did  so,  without  dis- 
covering that  it  was  dangerous,  and  believed 
that  he  could  go  over  it  with  usual  safety,  and 
violated  no  rule  of  the  company,  he  could  re- 
cover.   Held  not  erroneous. 

Montgomery,  J.,  dissenting. 
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Appeal  from  Superior  Goart,  Ratiierford 
County ;  B.  F.  Long,  Judge. 

Action  by  R.  N.  Harrlll,  as  administrator 
of  the  estate  of '  Jake  Metcalf ,  deceased, 
against  the  South  Carolina  &  Georgia  Exten- 
sion Railroad  Company  of  North  Carolina. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

See  44  S.  B.  100. 

P.  J.  Sinclair,  G.  W.  S.  Hart,  and  N.  W. 
Hardin,  for  appellant  E.  J.  Justice  and  Bus- 
bee  &  Busbee,  for  appellee. 

CONNOR,  J.  The  plaintiff  alleged  that  his 
intestate,  Jake  Metcalf,  was  on  and  before 
April  20,  1901,  employed  by  the  defendant  as 
a  locomottre  engineer,  and  was  on  said  day 
engaged  In  running  an  engine  carrying  cars 
from  Blacksburg,  S.  C,  to  Marion,  N.  C; 
that  while  so  engaged  he  was  killed  by  the 
falling  of  a  bridge  or  trestle,  being  a  part 
of  defendant's  track  over  Buffalo  creek.  In 
South  Carolina;  that  said  trestle  was  on 
said  day,  by  reason  of  defendant's  negli- 
gence, in  a  defective  and  dangerous  condition, 
and,  by  reason  thereof,  gave  way  and  fell, 
causing  the  death  of  his  intestate.  Defend- 
ant denied  that  plaintifTs  intestate  was,  on 
the  day  named,  employed  by  or  engaged  fbr 
the  defendant  in  pulling  a  train  from  the 
points  named  in  the  complaint  The  defend- 
ant also  denied  the  allegation  of  negligence, 
and  averred  that  plaintiff's  intestate  assumed 
the  risk  of  crossing  the  trestle,  and  was 
guilty  of  contributory  negligence.  At  the 
conclusion  of  the  plaintiff's  testimony,  de- 
fendant moved  for  Judgment  of  nonsuit,  for 
that  <1)  the  plaintiff  has  failed  to  show  that 
the  defendant  company,  the  South  Carolina 
&  Georgia  Extension  Railroad  Company  of 
North  Carolina,  ran  its  train,  or  built  or  is 
required  in  law  to  maintain  the  trestle  over 
Buffalo  creek,  in  South  Carolina,  or  that  the 
plaintiff's  Intestate  was  employed  by  defend- 
ant company ;  (2)  that  there  was  no  evidence 
of  negligence  on  the  part  of  defendant;  <8) 
that  plaintiff's  evidence  demonstrated  that 
his  Intestate  was  not  without  fault,  and  that 
he  came  to  his  death  by  his  own  negligence. 
The  motion  was  refused,  and  was  renewed 
upon  the  same  grounds  at  the  conclusion  of 
the  entire  testimony,  and  again  refused,  and 
defendant  excepted.  The  court  submitted  the 
following  issues  to  the  jury:  **(1)  Was  plain- 
tiff's intestate  employed  and  sent  by  defend- 
ant on  April  20,  1901,  as  engineer,  for  the 
purpose  of  running  an  engine,  and  cars  at- 
tached, from  Blacksburg,  S.  C,  to  Marion,  N. 
C,  over  Buffalo  creek  trestle,  as  alleged  in 
the  complaint?  (2)  Was  intestate  killed  by 
the  wrongful  act  and  negligence  of  defend; 
ant,  as  alleged?  <3)  Did  intestate,  by  his 
own  negligence,  contribute  to  his  death?  (4) 
What  damage,  if  any,  is  plaintiff  entitled  to 
recovery' 

The  controversy  in  regard  to  the  relation 
which  the  plaintiff's  intestate  bore  to  the  de- 


fendant company  is  presented  by  the  first 
ground  assigned  for  the  motion  to  nonsuit, 
and  certain  special  prayers  for  instruction 
asked  by  defendant  An  examination  and 
settlement  of  this  question  lies  at  the  thresh- 
old of  the  case.  If  the  plaintiff  has  intro- 
duced no  evidence  to  sustain  the  allegation 
that  his  intestate  was  in  the  empl<^ment  of 
the  defendant  company,  and  that  by  the 
terms  of  such  employment  he  was  required 
to  run  his  engiae  over  and  across  Buffalo 
creek  on  the  day  he  was  killed,  the  motion 
for  nonsuit  should  have  been  allowed.  The 
testimony  in  regard  to  the  status  of  the  de- 
fendant, and  its  relation  to  the  South  Caro- 
lina corporation  owning  the  railroad  to  the 
North  Carolina  llne^  is  certainly  unsatisfac- 
tory. To  correctly  understand  the  status  of 
the  defendant  corporation,  it  becomes  neces- 
sary to  state  as  concisely  as  possible  its  his- 
tory and  relation  to  certain  other  corpora- 
tions. The  General  Assembly  of  this  state,  at 
its  session  of  1887  (page  143,  c.  77),  consol- 
idated the  Charleston,  Cincinnati  &  Chicago 
Railroad  Company,  a  South  Carolina  corpo- 
ration, with  two  North  Carolina  corporations, 
creating  the  Charleston,  Cincinnati  &  Chicago 
Railway  Company,  a  North  Carolina  as  well 
as  a  South  Carolina  corporation,  operating  a 
railroad  from  Marion,  N.  C,  to  Blacksburg, 
8.  a  This  railroad,  with  all  of  its  property, 
rights,  franchises,  etc.,  in  both  states,  was 
sold  under  foreclosure  proceedings  in  the 
Circuit  Court  of  the  United  States,  and  was 
by  the  purchaser  Incorporated  under  the  cor- 
porate name  of  the  Ohio  River  &  Charleston 
Ry.  Co.  Bradley  v.  Railroad,  119  N.  C.  918, 
appendix.  This  last-named  corporation  exe- 
cuted certain  mortgages,  which  were  fore- 
closed pursuant  to  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  and  the  property, 
rights,  franchises,  etc.,  purchased  by  Samuel 
Hunt  and  others.  Pursuant  to  sections  697, 
698,  and  2005  of  the  Code,  the  purchasers 
formed  a  new  corporation  under  the  name  of 
the  South  Carolina  &  Georgia  Bxtenslon  Rail- 
road Company  of  North  Carolina.  At  the 
session  of  the  General  Assembly  of  1899  (Pub. 
Laws  1899,  p.  129,  e  85)  the  Legislature  In- 
corporated said  company  under  said  name; 
conferring  upon  It  all  of  the  rights,  powers, 
privileges,  franchises,  and  immunities  that 
at  any  time  belonged  to  the  Charleston,  Cin- 
cinnati &  Chicago  Railroad  Company,  or  to 
the  Ohio  &  Charleston  Railway  Company  of 
North  Carolina,  or  »to  the  Ohio  River  & 
Charleston  Railroad  Company  or  to  any  or 
all  of  their  predecessors.  The  said  corpora- 
tion was  authorized  to  operate  and  maintain 
a  railroad  from  the  said  line,  on  the  county 
line  of  Cleveland  county,  to  the  town  of  Ma- 
rion, in  the  state  of  North  Carolina,  and  was 
authorized  and  empowered  to  assign  or  lease 
its  franchises,  rights,  and  property,  and  to 
consolidate  with  any  other  corporation  organ- 
ized under  the  laws  of  this  or  any  other 
state.    l?he  manner  in  which  said  consolida- 
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tlon  shall  be  made,  and  the  evidence  thereof, 
is  fully  s(t  forth  in  section  8  of  chapter  35 
of  said  act,  which  was  ratified  January  81, 
1899.  On  the  18th  of  August,  1898,  the  South 
Carolina  &  Georgia  Extension  Railroad  Comr 
pany  of  South  Carolina  was  chartered,  which 
charter  was  confirmed  by  the  Legislature  of 
South  Carolina  on  the  1st  day  of  March,  1899. 
The  same  persons,  except  P.  J.  Sinclair,  are 
named  as  directors  of  the  South  Carolina 
corporation.  The  Constitution  of  South  Caro- 
lina forbids  any  foreign  corporation  to  do 
business  there  without  the  consei^t  of  the  Leg* 
islature  of  that  state.  There  was  no  evi- 
dence that  said  corporation  had  consolidated 
in  accordance  with  the  provisions  of  section 
8,  c  85,  p.  181,  of  the  Laws  of  1899.  There 
was  no  other  line  of  road  running  from  Ma- 
rion, N.  C^  through  Rutherford  and  Cleve- 
land county,  to  the  South  Carolina  line,  than 
the  one  which  extends  to  South  Carolina  and 
across  to  Blacksburg.  It  appeared  in  evi- 
dence that  the  intestate  was  employed  by  the 
South  Carolina  &  Georgia  Extension  Rail- 
way Company.  This  was  shown  by  vouchers 
and  checks  issued  to  the  said  intestate, 
drawti  upon  the  National  Union  Bank,  Rock 
Hill,  S.  C,  the  National  Bank  of  Gaffney, 
Gaffney,  8.  C^  Merchants'  &  Planters'  Bank, 
Gaffney,  8.  C,  or  B.  Blanton  &  Co.,  Bankers, 
Shelby,  N.  C.  There  was  also  evidence  tend- 
ing to  show  that  the  run  of  said  intestate 
was  from  Blacksburg,  S.  C^  to  Marion,  N.  C, 
and  return;  that  he  had  been  making  this 
run  for  about  two  years ;  that  he  was  work- 
ing for  the  same  company  during  this  time. 
His  widow  testified  that  he  was  working  on 
the  road  which  operated  trains  in  North  Car- 
olina from  Marion  along  the  line  of  what  is 
known  as  the  **Three  C  Road" ;  that  he  had  the 
rulebook  and  time-tables  issued  by  the  South 
Carolina  &  Georgia  Extension  Railroad  Com- 
pany. It  was  in  evidence  on  the  part  of 
the  defendant  that  Thomas  A.  Smith  was  a 
section  master,  having  under  his  charge  a 
portion  of  the  road  running  from  Blacksburg, 
8.  C,  to  Earle,  N.  C.  It  was  further  in  evi- 
dence on  the  part  of  said  witness  that  he 
had  been  section  master  of  said  road  eight  or 
ten  years;  that  three  miles  of  his  section 
was  in  North  Carolina,  and  three  in  South 
Carolina,  including  Buflfalo  creek;  tbat  it 
was  under  one  management,  and  that  he  was 
employed  by  one  company ;  that  his  employ- 
ment covered  the  time  of  death  of  plaintiff's 
intestate.  Another  witness  for  the  defendant 
testified  that  he  was  employed  on  said  road, 
and  did  not  know  he  was  working  for  but 
one  company.  It  was  further  in  evidence  by 
W.  M.  Wilkie  on  the  20th  day  of  April,  1901, 
he  was  employed  in  repairing  cars  in  the  shop 
at  Blacksburg  for  the  South  Carolina  &  Geor- 
gia Extension  Railroad  Company;  that  he 
had  worked  on  trestles  from  Bla<dcsburg,  8. 
C,  to  Brushy  Creek,  N.  C;  that  Mr.  Tripp 
was  superintendent,  Mr.  Maxwell  was  super- 
visor of  the  track,  and  Mr.  Nutting  was  su- 
pervisor of  the  bridges  and  trestleS.    There 


was  no  evidence  of  the  existence  of  any  cor- 
poration by  the  name  of  the  Georgia  &  South 
Carolina  Extension  Railroad  Company. 

The  defendant  denies,  '*on  Information  and 
belief,"  many  of  the  allegations  of  the  com- 
plaint in  respect  to  the  relation  the  plaintifiTs 
intestate  bore  to  the  corporation.  For  in- 
stance, the  fifth  allegation  of  the  complaint 
is  "that  on  the  morning  of  April  20  1901,  the 
said  intestate  was  sent  out  by  aefendaut 
from  Blacksburg,  S.  C,  on  his  regular  run, 
with  a  train  consisting  of  engine  and  tender, 
freight  cars,  and  passenger  coach,  as  plain- 
tiff is  informed  and  believes."  The  answer 
is,  "It  denies  on  information  and  belief  the 
statement  of  facts  in  the  fifth  paragraph  of 
the  complaint"  It  is  very  doubtful  whether 
this  answer  to  this  very  material  allegation 
raised  an  issue.  Code,  §  243,  requires  .the  an> 
swer  to  either  deny  each  allegation,  or  "any 
knowledge  or  information  thereof  sufficient 
to  form  a  belief."  However  this  may  be,  no 
question  was  raised  in  regard  to  it  by  the 
plaintiff,  and  we  notice  it  only  as  indicating 
the  trend  of  the  defendant's  answer  to  the 
vital  question  as  to  its  relation  to  the  em- 
ployment of  the  plaintiff's  intestate.  The 
entire  testimony  presents  the  very  singular 
and  anomalous  spectacle  of  a  raihroad  track 
originally  built  and  belonging  to  a  coipora- 
tion  chartered  by  the  General  Assembly  of 
two  states,  running  and  operating  in  both 
states  a  continuous  line,  being  sold,  and  the 
purchasers  incorporating  two  companies  of 
the  same  name,  except  that  one  is  "of  South 
Carolhia,"  and  the  other  "of  North  Carolina." 
The  two  roads  are  operated  by  persons  who 
adopt  the  name  of  "The  South  Carolina  and 
Georgia  Extension  Railroad  Company."  There 
is  no  evidence  of  any  consolidation  of  the 
two  corporations,  or  of  any  lease  of  the  track 
of  one  company  to  the  other.  The  two  roads 
are  operated  by  a  common  set  of  officers,  the 
section  assigned  to  one  of  the  section  masters 
being  one-half  in  each  of  said  states— one 
superintendent,  one  inspector  of  cars,  and,  in 
general,  one  set  of  employ^.  The  checks 
given  to  the  plaintiff's  intestate  indicate  that 
the  road  is  operated  from  a  common  treas- 
ury. There  is  other  testimony  to  the  same 
effect.  There  is  no  more  evidence  that  the 
plaintiff's  intestate  was  employed  by  the 
South  Carolina  than  by  the  North  Carolina 
corporation.  If  the  defendant's  contention  be 
sustained,  we  have  the  anomalous  condition 
of  employes  operating  a  railroad  with  no  re- 
sponsible head,  and  no  one  responsible  for 
injuries  sustained  by  them,  and  no  one  re- 
sponsible to  the  public  for  breach  of  coo- 
tracts.  There  must  be  some  explanation  of 
this  condition.  The  plaintiff  served  notice 
upon  the  defendant  "to  produce,  in  a  legal 
form,  showing  that  it  would.be  competent 
testimony,  the  charter  of  the  South  Carolina 
A  Georgia  Extension  Railroad  Company,  and 
states  that  it  is  alleged  by  the  plaintiff  that 
there  is  no  such  legal  charter,  and  that  there 
was  an  attempt  at  consolidation  of  the  South 
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Carolina  &  Georgiit  EzteiiBion  Railroad  Com- 
pany of  South  Carolina,  and  the  South  Caro- 
lina &  Georgia  Extension  Railroad  Company 
of  North  Carolina,  which  did  not  have  the 
effect  of  extinguishing  the  two  former  corpo- 
rations and  creating  a  new  one,  but  which 
made  a  partnership  of  the  two  former,  which 
did  business  under  the  name  and  style  of  the 
South  Carolina  ft  Georgia  Extension  Rail- 
road Company;  it  being  a  partnership,  and 
not  a  corporation.*'  There  was  no  response 
to  this  demand.  There  id  but  one  possible 
theory  upon  which  the  operation  of  these 
roads  in  the  manner  testified  to  by  the  wit- 
nesses for  both  plaintiff  and  defendant  can 
be  explained.  The  plaintiff  contends  that 
there  was  testimony  competent  to  be  submit- 
ted to  the  jury  tending  to  show  that  the  two 
corporations  were  running  and  operating  said 
roads  under  an  arrangement  wt  agreement 
which,  in  law,  constituted  them  partners  un- 
der the  name  of  the  South  Carolina  &  Geor- 
gia Extension  Railroad  Company,  and  asked 
his  honor  to  submit  this  question  to  the  Jury; 
the  defendant  objecting  for  that  there  was 
no  evidence  to  sustain  such  Instruction.  His 
honor  having  refused  the  motion  for  nonsuit 
and  submitted  the  question  to  the  Jury,  the 
exception  to  his  refusal  and  instruction  to 
the  Jury  raises  the  question  whether  there 
was  any  evidence  to  sustain  it.  Among  other 
instructions,  his  honor  said  to  the  Jury: 
"There  is  some  evidence  tending  to  show  the 
corporation  which  is  sued,  and  which  was 
chartered  by  the  Legislature  of  North  Caro- 
lina, operated  a  railroad  in  North  Carolina 
in  1889,  1900,  and  1901,  and  that  trains  op- 
erated over  this  road  at  that  time  passed  into 
South  Carolina  and  over  Buffalo  creek  daily. 
Mrs.  Metcalf  testified,  as  the  court  recalls, 
that  her  husband  was  employed  by  the  com- 
pany so  operating  the  trains  In  this  state,  and 
that  he  was  require,  as  such  employ^,  in  the 
performance  of  his  duty,  to  go  on  to  Blacks- 
burg,  and  over  this  trestle.  If  you  find  from 
any  evidence  in  this  case  that  the  plaintiff's 
intestate  was  employed  by  the  defendant, 
and  was  required  to  go  over  the  trestle  at 
Buffalo  creek,  in  South  Carolina,  you  will 
answer  the  first  issue,  'Yes.'  **  The  defend- 
ant excepted  to  this  instruction.  "The  Jury 
will  answer  the  first  issue  'Yes'  if  they  find 
from  the  greater  weight  of  the  evidence  that 
the  South  Carolina  &  Georgia  Extension  Rail- 
road Company  of  North  Carolina  and  the 
South  Carolina  &  Georgia  Extension  Rail- 
road of  South  Carolina,  under  the  name  and 
style  of  the  South  Carolina  &  Georgia  Ex- 
tension Railroad  Company,  Jointly  or  by  mu- 
tual consent  employed  plaintiff's  intestate, 
and  made  it  his  duty,  as  an  engineer,  to  run 
from  Marion,  N.  C,  to  Blacksburg,  S.  C,  on 
April  20,  1901,  and  operated  trains  over  the 
railroad  leading  from  Marion  to  Blacksburg 
as  one  company,  with  a  common  set  of  ofiS- 
cers  and  a  common  treasurer,  when  the  said 
South  Carolina  &  Georgia  Extension  Rail- 
road Company  had  not  been  incorporated  ac- 


cording to  law,  and  there  had  been  no  legal 
consolidation  of  the  said  two  companies." 

It  is  held  by  this  court  in  Rocky  Mount 
Mills  V.  RaUroad  Co.,  119  N.  C.  693,  25  S.  E. 
854,  56  Am.  St.  Rep.  682,  that  where  two  or 
more  connecting  roads  have  agreed  among 
themselves  to  conduct  business  through  their 
systems  under  the  name  adopted  by  them, 
and  have  so  advertised  to  the  public,  and 
have  so  contracted  with  persons,  that  each 
road  which  is  a  party  to  such  agreement  is 
liable  for  the  negligence  of  the  other  roads. 
In  that  case  it  appeared  that  certain  con- 
necting roads  had  entered  into  an  agreement 
to  receive  and  transmit  freight  under  a 
through  bill  of  lading;  that  they  adopted  the 
name  and  style  of  the  Atlantic  Coast  Dis- 
patch, and  issued  bills  of  lading  in  that  name. 
For  the  failure  to  promptly  carry  and  deliver 
freight,  it  was  held  that  either  of  the  roads 
to  such  agreement  might  be  sued  for  dam- 
ages. The  court,  after  discussing  the  ques- 
tion, says:  "Upon  examination  and  reflec- 
tion, we  are  of  the  opinion  that  ^e  defend- 
ants and  their  connecting  lines  are  Jointly 
liable,  each  for  the  others,  on  the  contract 
before  us,  and  that  they  are  also  entitled  to 
the  same  immunity  and  privileges  as  if  the 
contract  had  been  made  by  the  Individual 
company  sought  to  be  charged  under  said 
contract;  that  is  to  say,  that  they,  are'  en- 
gaged in  business  as  partners  under  the  name 
of  the  Atlantic  Coast  Dispatch.  They  are 
still  common  carriers— none  the  less  so  be- 
cause they  have  certain  stipulations.  Having 
Jointly  agreed  to  conduct  the  'all-rail  fast 
freight  line'  businees,  under  the  name  above 
stated,  between  the  terminal  points  of  their 
connections  north  and  south,  and  having  so 
informed  the  public  and  so  contracted  with 
the  plaintiff,  their  true  character  is  fixed  by 
the  law  according  to  the  nature  of  their  busi- 
ness, and  such  character  cannot  be  thrown 
aside  by  any  declarations  in  the  contract  in 
relation  to  the  consequences  of  liabilities 
attaching  thereto.'*  The  court  again  says: 
"Taking  notice,  as  we  are  at  liberty  to  do, 
that  the  numerous  transportation  lines  in  our 
country,  connecting  with  each  other,  con- 
stituting continuous  lines  between  localities, 
are  important  factors  in  the  commercial  life 
of  the  country,  we  can  readily  see  that  if  the 
shipper  should  have  to  go  to  a  distant  state, 
and  find,  as  best  he  can,  the  negligent  party, 
and  enforce  his  remedy  against  him  there, 
then  the  expense  and  trouble  would  In  many 
cases  be  ruinous.  On  the  contrary,  the  car- 
rier's remedy  in  a  case  like  the  present  would 
be  easy  and  speedy.  The  whole  matter  is 
this:  The  defendants  and  their  associates 
have  engaged  in  a  public  business,  in  the 
manner  described,  for  mutual  benefit  and 
convenience,  and  attempted  to  avoid  the  le- 
gal consequences  by  adopting  some  fancy 
name,  and  by  stipulating  for  limitations  on 
the  liabilities  incurred  in  the  exercise  of  their 
privileges  In  such  business." 

It  would  seem  clear  that  if  two  natural 
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peraoDB  were  found  using  their  common 
property  Jointly,  permitting  those  in  the  ac- 
tive control  and  management  of  it  to  make 
contracts,  collect  moneys  for  its  use,  and 
bold  themselyea  out  to  the  public  as  author- 
ized to  so  use  it,  the  question  as  to  whether 
such  use  was  the  result  of  some  aigreement 
or  partnership  would  be  submitted  to  a  Jury. 
It  is  difficult  to  conceive  that  the  president 
and  directors  of  the  two  corporations  would 
so  far  abdicate  their  powers  and  fail  to  per- 
form their  duties  in  respect  to  the  property 
and  franchises  as  to  permit  strangers,  with- 
out authority,  to  assume  control  of  it,  em- 
ploy servants  and  agents  to  operate  it»  as- 
sume responsible  duties  to  the  public,  and, 
in  short,  to  do  all  such  things  in  respect  to 
the  property  as  the  corporations  were  au- 
thorized to  do.  This  will  be  the  condition 
with  which  we  are  confronted,  unless  those 
who,  under  the  name  and  style  of  the  South 
Carolina  &  Georgia  Extension  Railroad  Oom- 
pany,  have  leased  this  property  from  the  cor- 
porations, are  operating  it  as  their  property. 
In  view  of  the  entire  evidence,  we  think  that 
his  honor  properly  submitted  the  question  to 
the  Jury.  It  is  well  known,  as  a  part  of  the 
history  of  this  country,  that  railroad  com- 
panies do  form  traffic  and  passenger  arrange- 
ments, and  otherwise  operate  their  property 
Jointly  for  their  common  benefit.  Usually 
this  is  done  by  virtue  of  special  permission 
granted  by  the  Legislatures  of  the  different 
states.  If  it  be  done  without  such  author- 
ity, and  is  ultra  vires  as  between  the  cor- 
porations and  the  public,  they  could  not  es- 
cape liability  to  persons  with  whom  they 
had  formed  contractual  relations  by  reason 
thereof.  It  does  not  appear  that  the  South 
Carolina  &  Georgia  SIztension  Railroad  Com- 
pany is  a  legal  entity,  or  consists  of  any- 
thing more  than  a  corps  of  superintendents, 
section  masters,  engineers,  and  other  persons 
employed  in  operating  a  railroad.  Surely 
such  a  mythical  personality  may  not  stand 
to  the  front  and  prevent  the  court  laying 
hold  upon  the  real  owners  of  the  property, 
as  the  Jury  have  found  real  operators  there- 
of, and  fixing  them  with  liability  for  breach 
of  contracts.  It  would  be  but  keeping  the 
promise  to  the  ear,  and  breaking  it  to  the 
hope,  to  say  to  this  engineer  or  his  personal 
representative  that  the  South  Carolina  ft 
Georgia  Extension  Railroad  Company  is  alone 
responsible  for  a  defective  condition  of  the 
bridge  by  which  he  lost  his  life.  Questions 
somewhat  analogous  to  this  have  come  be- 
fore the  court,  and  it  has  been  uniformly 
held  that  the  Jury  is  the  proper  tribunal  to 
pass  upon  and  ascertain  the  real  facts,  and 
fix  real  responsibility.  In  the  case  of  Mus- 
champ  V.  Railroad  Co.,  8  Mees.  &  Wei.  ^1, 
the  question  was  presented  as  to  the  liability 
of  the  defendant  for  loss  of  articles  shipped 
over  its  own  and  other  lines.  Lord  Abinger, 
C.  J.,  said:  "The  whole  matter  is  therefore 
a  question  for  the  Jury  to  determine  what 
the   contract  was.  on  the  evidence   before 


them.**    In  Bradf6rd  v.  So.  Car.  Itailroad  Co., 

7  Rich.  Law,  201,  62  Am.  Dec.  411«  the  court 
held  that  in  such  cases  it  was  a  question  for 
the  Jury  to  determine.    In  Hart  v.  Railroad, 

8  N.  Y.  37,  59  Am.  Dec.  U7,  the  court  said: 
"I  am  satisfied  from  this  evidence  tliat  the 
refusal  of  the  Judge  to  nonsuit  the  plaintiff 
was  right  The  court  charged  the  Jury  that 
it  was  for  them  to  say  whether  it  was  proved 
that  the  defendant,  by  its  agents,  received 
the  baggage,  and  agreed  to  carry  it  to  Troy, 
and  on  the  dedsidn  of  the  motion  for  a  non- 
suit, after  all  the  evidence  was  given,  the 
court  stated  it  was  a  matter  to  be  left  to 
the  Jury.  The  court  was  right,  both  in  the 
charge  and  in  the  refusal  to  nonsuit  There 
were  facts  which  it  was  proper  to  submit  to 
the  Jury,  who  were  the  proper  Judges  of  the 
weight  of  evidence,  and  it  would  have  been 
error  to  have  refused  so  to  submit  them.*' 

We  think  that  his  honor's  ruliog  in  the 
matter  was  correct  The  Jury  having  found, 
under  the  instructions,  that  the  defendant 
corporation  was,  together  with  the  South 
Carolina  corporation,  operating  the  road 
Jointly,  of  course  it  becomes  responsible  for 
the  injury  sustained  by  its  employ^  in  the 
same  manner  that  a  natural  person  would 
be  for  the  liabilities  of  a  partnership  of 
which  he  was  a  member.  We  have  care- 
fully examined  his  honor's  charge  upon  the 
second  issue,  and  find  no  error  therein. 

The  principal  contention  is  made  upon  the 
question  of  assumption  of  risk  and  contrib- 
utory negligence.  In  respect  thereto  it  is 
conceded  that  the  law  of  South  Carolina  pre- 
vails. Mr.  D.  W.  Robinson,  a  practicing  at- 
torney residing  in  South  Carolina,  was  ex- 
amined as  a  witness  in  regard  to  the  law  of 
that  state,  and,  after  testifying  in  regard  to 
article  9,  §  8^  of  the  Constitution,  was  asked 
the  following  questions:  "If  the  Jury  should 
find  that  the  engineer  of  a  locomotive  en- 
gine, employed  by  a  railroad  company,  while 
running  a  train  across  a  trestle  on  the  road 
of  said  company  in  the  discharge  of  his  duty 
as  such  employ^,  had  lost  his  life  by  the 
trestle  giving  way  on  account  of  some  de- 
fect in  the  trestle,  and  the  engine  Calling 
through  t)y  the  breaking  down  of  the  said 
trestle,  would'  this,  under  the  laws  of  South 
Carolina,  render  the  railroad  company  liable 
in  an  action  by  the  personal  representative 
of  deceased  for  damages  for  such  death? 
Ans.  Yes,  sir."  "Under  the  laws  of  South 
Carolina,  would  the  defense  by  a  railroad 
company  to  an  action  for  damages  by  rea- 
son of  the  falling  in  of  a  trestle  along  the 
railroad  track,  and  the  consequent  death  of 
the  engineer,  that  the  engineer  knew  of  the 
dangerous  condition  of  the  trestle,  or  had 
opportunity  to  know  it,  avail  the  railroad 
company  anything?  If  not,  why  not?  Ans. 
I  do  not  think  the  defense  of  knowledge  and 
assumption  of  risk  in  a  case  Of  this  kind 
would  avail  the  defendant,  because  the  pro- 
vision of  the  Constitution  of  South  Carolina 
(article  9,  §  15)  makes  this  defense  of  no 
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ATally  and  tbiB  seems  to  be  tbe  constroctlaD 
placed  upon  this  proyision  by  the  courts  of 
Soutb  GaroUpa."  The  witness  thereupon 
cites  a  number  of  caqes  decided  by  the  Sn- 
preme  Court  of  that  states  and  proceeds  to 
4ay:  "But  if  this  case  is 'not  covered  by 
the  proTision  of  the  Constitution  whidti  I 
have  above  quoted,  then  the  law  applicable 
to  it,  as  construed  in  this  states  is  that  the 
question  whether  or  not  the  party  is  to  be 
deemed  te  have  assumed  the  risk,  from 
knowledge  of  the  dangerous  or  defectire 
character  of  the  appliances^  machinery,  etc., 
which  he  uses,  is  a  question  for  the  Jury. 
The  cases  already  cited  cover  this  doctrine." 
The  witness  was  examined  fully  in  regard 
to  the  law  of  South  Oaroliiia,  and  upon  cross- 
examination  said:  "Any  degree  of  contribu- 
tory negligence^  as  this  term  is  used  by  the 
Supreme  Court  of  South  Carolina,  and  prop- 
erly understoodt  will  defeat  a  recovery.  The 
meaning  of  'contributory  negligence,'  as  de- 
fined 1^  the  Supreme  Court  of  South  Car- 
olina, is  that  kind  of  negligence  of  the  plain- 
tiff which  is  a  direct  and  proximate  cause  of 
.  the  injury  combining  and  concurring  with 
the  defendant's  negligence  in  the  same  mat- 
ter, causing  the  injury.  Unless  it  is  the  di- 
rect and  proximate  cause,  it  is  not  contribu- 
tory negligence,  within  the  meaning  of  the 
term  used  by  the  Supreme  Court  *of  South 
Carolina.  The  distinctions  and  doctrines  ap- 
plicable to  a  proper  understanding  of  con- 
tributory negligence  will  be  found  in  the 
Bodie  Case  [Bodie  v.  Oharleston  &  W.  O.  Ry. 
Co.  (S.  C.)  39  S.  B.  715^  44  S.  B.  943],  above 
referred  to."  His  honor  read  to  the  Jury  the 
constitutional  provision,  and  said:  '*If  this 
trestle  was  dangerous  in  its  construction,  or 
in  any  other  manner,  as  alleged  in  the  com- 
plaint, and  if  the  defendant  company  knew 
this,  and  required  and  permitted  its  engi- 
neers, in  the  performance  of  the  duties  of 
their  employment,  to  pass  over  it,  then  I 
charge  you  that  such  engineers  would  not  be 
barred  of  their  recovery,  in  case  of  injury  to 
them,  ^because  they  knew  the  trestle  was 
thus  defective."  We  think  there  was  evi- 
dence to  sustain  this  instruction.  In  regard 
to  the  issue  of  contributory  negligence,  his 
honor  charged  the  Jury  as  follows:  "Contrib- 
utoiy  negligence,  in  South  Carolina,  does  not 
apply  to  the  use  of  an  employ^  of  a  railroad 
company  of  defective  ways  of  such  company, 
when  the  railroad  company  knew  the  ways 
were  defective,  and  the  employe  was  requhr- 
ed  by  it  to  use  such  ways  in  the  performance 
of  his  duty,  and  when  there  is  but  one  man- 
ner or  method  of  using  the  same,  and  the  em- 
ploye is  injured  in  so  using  it  An  employd 
of  a  railroad  company  cannot  hold  his  em- 
ployer liable  for  his  wrongful  acts  done,  not 
in  obedience  to  his  duty  as  such  employ^, 
but  contrary  to  it.  The  Constitution  of  South 
Carolina  does  not  go  this  far.  It  is  not  to  be 
assumed  that  a  man  in  his  senses  will  heed- 
lessly imperil  his  own  life.  Culpable  negli- 
gence of  the  plaintiff's  intestate,  properly  so 


called,  which  contributed  to  the  injury,  must 
always  defeat  the  action.  But  the  nature  of 
tbe  primary  wrong  has  much  to  do  with  the 
Judgment,  whether  or  not  the  contributive 
fiiult  was  of  a  negative  charact^,  such  as  a 
lack  Of  vigilance,  and  was  itself  caused  by, 
or  would  not  have  existed  but  for,  the  pri- 
mary wrong.  It  is  not,  in  law,  to  be  char- 
ged to  the  injured  one,  but  to  the  original 
wrongdoer.  See  Kirby  v.  Railroad  (June  24, 
190e,  8.  C.)  41  S.  B.  774  If  the  Jury  finds 
that  when  the  intestate,  Jake  Metcalf,  on 
the  morning  of  April  29,  1991,  arrived  at 
Buffalo  trestle,  and  was  waved  down  by 
Tom  Smith,  the  section  master,  and  they 
went  together  out  on  the  trestle,  and  Smith 
pointed  out  to  Metcalf  that  the  track  of  the 
railroad  was  out  of  order,  and  the  trestle 
was, dangerous  and  unsafe,  and  waved  him 
not  to  go  over  it,  and  told  the  intestate  that 
the  trestle  was  unsafe,  or  if  it  was  appar- 
ently more  unsafe  and  more  likely  to  fall 
than  usual,  and  this  could  have  been  de- 
tected by  ordlnaiy  prudence,  and  Jake  Met- 
calf did  not  exercise  such  prpdence,  and  was 
thereby  injured  as  the  direct  result  thereof, 
you  will  answer  the  third  issue  'Yes,'  or,  if 
he  willfully  killed  himself,  you  will  answer 
the  third  issue  *Tes.'  Ton  will  answer  the 
third  issue  'No,'  if  you  find  from  the  evi- 
dence that  when  Jake  ^Metcalf  arrived  at  the 
trestle  over  Buffalo  creek  on  the  morning  of 
April  29,  1991,  he  was  flagged  down  by  Tom 
Smith,  the  section  master,  and  told  that  the 
creek  was  high,  and  that  he  wanted  Metcalf 
to  get  out  and  e:^amlne  the  trestle,  and  be 
did  so,  and  walked  out  on  the  trestle  with 
Smith,  and  the  track  appeared  to  be  in 
alignment  and  surface,  and  there  was  noth- 
ing the  matter  with  the  track  or  trestle,  so 
far  as  appeared  from  examination,  except 
the  water  was  high,  and  came  up  on  the 
trestle  as  high  as  is  represented  by  the  red 
line  on  the  picture,  Exhibit  8»  and  that  there 
was  a  raft  above  the  trestle,  and  that  there 
was  nothing  further  unusual  about  the  track 
or  trestle,  and  that  Metcalf  was  left  by  Tom 
Smith  to  rely  on  his  own  Judgment  as  to 
whether  he  should  go  on  the  trestle,  and 
was  not  warned  not  to  go,  and  Metcalf  be- 
lieved he  could  go  over  it  with  as  much  safe- 
ty as  for  some  months  before,  and  a  man  of 
ordinary  prudence  under  like  circumstances 
would  have  ordinarily  so  believed,  and  that 
Metcalf  violated  no  rule  or  order  of  his  em- 
ployer in  going  on  or  over  the  trestle."  De- 
fendant excepted  to  the  giving  of  these  in- 
structions. We  think  there  Is  no  error  in 
the  instructions  as  given.  The  defendant 
asked  for  a  number  of  special  Instructions, 
the  larger  part  of  which  were  given  with  cer- 
tain modifications,  which  we  have  carefully 
examined,  and  which  we  think  were  cor- 
rectly made.  This  case  is  before  this  court 
for  the  second  time,  and  was  argued  at  the 
last  term.  We  have  given  it  a  careful  and 
anxious  consideration.  It  was  argued  with 
marked  ability  by  eminent  counsel  on  both 
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■Idei.  It  is  not  for  as  to  say  what  the  ver- 
dict of  the  Jury  should  have  been*  We  can 
only  pass  upon  the  exceptions  to  his  honor's 
roUngs  upon  questions  of  law,  and  as  to 
them»  tor  the  reasons  hereinbefore  given,  we 
find  no  error. 

M0NT60MBRY,  J.  (dissenting).  The 
plalntur  brought  this  action  to  recover  dam- 
ages for  the  killing  of  his  intestate  through 
the  alleged  negligence  of  the  defendant  com- 
pany. In  the  complaint  it  is  alleged  that  the 
defendant  is  a  domestic  railroad  corporation 
in  North  Carolina,  and  that  the  line  of  its 
road  extends  through  Blacksburg,  S.  C, 
through  Cleveland  and  Rutherford  counties 
In  North  Carolina,  to  Marlon,  N.  C;  that 
his  intestate  at  the  time  of  Ills  death  was 
employed  by  the  defendant  as  a  locomotive 
engineer,  and  was  engaged  in  running  an  en- 
gine pulling  a  train  from  Blacksburg,  S.  C, 
to  Marlon,  N.  C;  that  the  decedent,  in  the 
exercise  of  due  care,  undertook  to  cross  a 
high  trestle  over  Buffalo  cre^,  in  South 
Carolina,  between  Blacksburg  and  the  North 
Carolina  line,  and  was  killed  by  the  falling 
in  of  a  part  of  the  trestle,  the  trestle  having 
been  Insecurely  built,  and  then  in  a  bad  con- 
dition, to  the  defendant's  knowledge.  The 
allegation  of  the  complaint  is  that  the  trestle 
over  Buffalo  bridge,  where  the  intestate  lost 
his  life,  Is  in  South  Carolina,  and  all  of  the 
evidence  was  to  the  effect  that  it  was  on  the 
raihroad  track  of  the  company  organized  and 
chartered  in  South  Carolina  as  the  South 
Carolina  ft  Georgia  Bxtenslon  Railroad  Com- 
pany of  South  Carolina.  The  act  of  incor- 
poration of  the  defendant  company,  passed 
on  the  1st  day  of  February,  1900  (chapter 
85,  p.  129,  of  the  Acts  of  the  Qeneral  Assem^ 
bly  of  1^),  shows  that  the  defendant  cor- 
poration was  authorized  to  operate  and  main- 
tain a  railroad  from  the  state  line  between 
the  states  of  North  Carolina  and  South  Caro- 
lina, on  the  county  line  of  Cleveland  county, 
to  the  town  of  Marlon,  in  the  state  of  North 
Carolina,  and  thence  to  the  Tennessee  state 
line. 

It  was  admitted  by  both  sides  on  the  trial, 
and  the  admission  was  correct  in  law,  that 
there  is  a  presumption  of  law,  in  the  absence 
of  proof,  where  a  corporation  has  authority 
to  operate  a  railroad,  and  the  road  is  being 
operated,  that  the  company  authorized  by  the 
charter  is  in  fact  conducting  its  management, 
and  the  court  so  instructed  the  Jury.  The 
plaintiff's  intestate,  then,  having  been  killed 
in  South  Carolina,  on  the  road  of  the  South 
Carolina  ft  Georgia  Railroaid  Company  of 
South  Carolina,  there  is  a  presumption  of 
the  law  that  that  company  was  operating  Its 
own  road. 

The  defendant  at  the  close  of  all  the  evi- 
dence renewed  its  motion  to  nonsuit  the 
plaintifF  upon  the  ground  that  the  plaintiff 
had  failed  to  show  that  the  defendant  com- 
pany, the  South  Carolina  ft  Georgia  Exten- 
sion Railroad  Company  of  North  Carolina, 


ran  its  train,  or  built  or  was  In  law  required 
to  maintain  the  trestle  spanning  Buffalo 
creek,  in  South  Carolina,  or  that  the  plain- 
tiff's intei^te  was  employed  by  the  defend- 
ant company.  We  think  that  the  motion 
should  have  been  allowed. 

The  first  issue  was  as  follows:  "Was  the 
plaintlfrs  intestate,  Jake  Metcalf,  employed 
and  sent  by  the  defendant  on  April  20,  1901, 
as  engineer,  for  the  purpose  of  running  an 
engine,  and  cars  attached,  from  Blacksburg, 
South  Carolina,  to  Marlon,  North  Carolina, 
over  Buffalo  Creek  Trestle,  as  alleged  in  the 
complaint?"  After  a  careful  scrutiny  of  all 
the  evidence  in  this  case,  I  find  none  to  the 
effect  that  the  Intestate  was  either  employed 
by  the  defendant  company,  or  that  he  was 
under  its  direction  or  orders,  on  the  20th 
April,  1901,  the  day  of  his  death.  The  only 
evidence  offered  by  the  plaintiff  to  prove  that 
fact  positively  was  the  testimony  of  Birs. 
Carry  Metcalf,  the  widow  of  the  intestate. 
In  her  examination  in  chief  she  said  that  the 
intestate's  "run"  was  from  Blacksburg  to 
Marion  and  return;  that  he  had  been  work- 
ing for  the  same  company  all  the  time  he 
was  on  that  run;  and  that  the  road  on  which 
he,  as  engineer,  hauled  trains,  was  in  North 
Carolina  from  Marion  along  the  line  of  what 
was  known  as  the  '"rhree  C  Road."  On  her 
cross-examination,  however,  she  said  that  the 
name  of  the  company  that  runs  to  Marion 
is  the  same  as  that  company  that  runs  to 
Camden,  and  that,  of  her  own  knowledg«^ 
she  did  not  know  what  that  name  wa»-*- 
she  only  knew  that  their  literature  (referring 
to  order  book  and  the  checks  in  which  the 
intestate  received  his  monthly  wages)  said 
it  was.  The  checks  and  order  book  were 
shown  in  evidence.  The  checks  were  drawn 
at  Blacksburg,  S.  C,  by  A.  Tripp,  superin- 
tendent, and  at  the  top  of  it  was  printed, 
"South  Carolina  and  Georgia  Extension  Rail- 
road Ck)mpany:  Pay  Roll  2."  The  order 
book  which  was  delivered  to  the  intestate 
contained,  as  prefatory  to  the  rules,  the  fol- 
lowing printed  statement:  "No.  565.  This 
book  is  the  property  of  the  South  Carolina 
and  Georgia  Extension  Railroad  C!ompany 
and  is  loaned  to  J.  D.  Metcalf,  engineer,  who 
hereby  agrees  to  return  it  to  the  proper  offi- 
cer when  called  for,  or  upon  leaving  the 
service."  He  signed  it  The  evidence  of  that 
witness  did  not  tend  to  show  that  the  in- 
testate was  employed  by  the  defendant  com- 
pany. E.  F.  Dougherty,  a  witness  for  the 
defendant,  on  the  other  hand,  testified  that 
at  the  time  of  the  intestate's  death  he  was 
train  dispatcher  of  the  South  Carolina  ft 
Georgia  Extension  Railroad  Ck>mpany,  and 
that  the  intestate  on  the  day  of  his  death 
was  sent  out  by  him  from  Blacksburg  to 
Marion  in  charge  of  an  engine  and  train; 
that  he  had  never  been  employed  or  paid  by 
the  defendant  company.  There  was  a  con- 
tention on  the  part  of  the  plaintiff,  both  In 
this  court  and  in  the  court  below,  that  the 
defendant  company  and  the  South  Carolina 
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4k  Georgia  Extension  Railroad  of  Sonth  Caro- 
lina were  either  partners  or  Joint  operators 
of  the  two  corporatloiis,  using. the  name  of 
the  Sonth  Carolina  &  Georgia  Extension  Rail- 
road Company  as  the  name  under  which  they 
operated  their  partnership  or  joint  interest 
business;  and  his  honor  submitted  that  view 
to  the  jury  upon  the  following  instruction: 
'TThe  charter  of  the  defendant  company,  rati- 
fied on  February  1,  1899  (Acts  1899,  p.  129, 
c  35),  provides  that  it  may  consolidate  with 
any  other  company  in  this  state  or  any  oth- 
er state,  and  it  provides  further  how  such 
consolidation  shall  be  effected,  and  that  the 
consolidated  company  shall  be  a  legal  cor- 
poration when  certain  papers  meutloned  in 
the  charter  should  be  filed  with  the  Secre- 
tary of  State.  If  the  jury  find  from  the 
evidence  that  these  two  corporations  were 
doing  business  over  the  line  of  road  in  North 
Carolina  and  South  Carolina  under  the  name 
of  South  Carolina  &  Georgia  Extension  Rail- 
road Company,  and  there  was  no  such  corpo- 
rntion  as  this  last-named  concern,  but  that 
it  was  a  combination  of  the  two  corporations, 
operated  under  a  common  set  of  officers  and 
from  a  common  treasury,  then  the  South 
Carolina  &  Georgia  Extension  Railroad  Com- 
pany of  North  Carolina  would  be  liable  for 
torts  as  a  joint  operator  of  the  property  un- 
der the  name  and  style  of  the  South  Carolina 
4  Georgia  Extension  Railroad  Company." 
The  evidence  on  which  that  contention  was 
submitted  to  the  jury  was:  That  trains  of 
cars  ran  dally  from  Blacksburg  to  Marlon 
and  returned.  The  testimony  of  Dougherty, 
who  said  that  he  was  the  train  dispatcher 
of  the  South  Carolina  &  Georgia  Extension 
Ralhroad  Company;  that  A.  Tripp  was  the 
superintendent  of  the  same  road;  that  Nut- 
ling  was  supervisor  of  bridges  and  building; 
that  Maxwell  was  supervisor  of  roadway; 
that  they  all  lived  in  Blacksburg,  S.  C;  that 
the  Sonth  Carolina  ft  Georgia  Extension  Rail- 
road Company  ran  from  Marion  to  Camden; 
and  that  he  did  not  know  of  any  different 
company  that  ran  from  Marlon  to  Blacks- 
burg. The  fact,  too,  that  the  acts  of  Assem- 
bly incorporating  the  defendant  company  in 
North  Carolina,  and  that  of  the  South  Caro- 
lina Legislature  incorporating  the  South  Car- 
olina ft  Georgia  Extension  Railroad  Compa- 
ny of  South  Carolina,  with  the  same  corpo- 
rators in  both,  authorized  each  of  the  com- 
panies to  lease,  or  lease  to  or  consolidate 
with,  any  other  railroad  company,  and  the 
fact  that  no  such  lease  or  consolidation  had 
been  made  or  effected,  were  relied  upon  to 
give  color  and  force  to  the  contention  that, 
instead  of  a  consolidation  between  the  two 
companies,  they  had  agreed  upon  a  joint 
management  of  the  business  of  the  two  roads, 
and  a  division  of  the  profits.  I  cannot  see 
how  that  evidence  tends  to  prove  the  con- 
tention. If  there  had  been  no  consolidation, 
in  law,  of  the  two  companies,  and  there  is 
no  evidence  that  there  had  been,  and  the 
name  of  the  South  Carolina  ft  Georgia  Bz- 
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tension  Railroad  Company  is  a  myth,  the 
evidence  tends  rather  to  show  that  the  South 
Carolina  ft  Georgia  Extension  Raihroad  Com- 
pany of  South  Carolina  is  the  real  power 
which  is  operating  the  defendant  road,  for 
the  officers  who  control  it  live  in  South  Caro- 
lina, on  its  line  of  railway*  and  its  trains 
start  from  Blacksburg  and  return  the  same 
day,  and  the  defendant  company  has  no  cars 
or  engines.  To  me  it  seems  that  the  defend- 
ant company  has  no  part  in  the  actual  man- 
agement of  its  road,  and,  if  it  is  interested 
in  the  profits,  there  is  no  evidence  of  it 
I  think  there  ought  to  be  a  new  triaL 
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BARNBS  V.  WILSON  COUNTT  OOM^a 

(Supreme  Court  of  North  Carolina.    April  12, 
1904.) 

LIQUOB    UOENSE  —  IBSUANOB  — •  DISOBBTTON    OV 
COUNTY      COHMISSIONEBS— MANDAMUS. 

1.  Under  Acts  1903,  p.  288,  c.  233,  providing 
that  liquor  shall  not  be  sold  except  in  cities  ana 
towns  where  the  sale  is  not  prohibited;  provid- 
ing for  an  election  to  be  held  in  any  city  or 
town  on  certain  conditions  being  complied  with; 
declaring  that,  if  a  majority  of  votes  be  cast  in 
favor  of  the  sale  of  liquor,  the  board  of  county 
commissioners  shall  grant  license  to  all  persons 
applying  for  the  same  according  to  law,  bnt 
that  one  may  not  sell  liquor  except  on  a  full 
compliance  with  the  conditions  and  require- 
ments of  law  which  may  now  or  hereafter  be 
imposed  by  law:  and  page  342,  c.  247,  §  66, 
providing  that,  in  towns  and  cities  where  the 
vote  shall  be  for  license,  the  county  commis- 
sioners shall  grant  an  order  to  the  sitenff  to  is- 
sue license,  subject  to  the  provisions  of  the  sec- 
tion, one  of  which  is  that,  on  application  duly 
made,  and  foil  compliance  with  stated  require- 
ments, the  commissioners  may  grant  an  order 
to  the  sheriff  to  issue  sudi  license— the  conmiis- 
sioners  have  a  discretion  in  the  matter  of  grant- 
ing licenses,  which  cannot  l>e  controlled  by 
mandamus. 

2.  The  motion  of  plaintiff  in  mandamus  pro- 
ceedings, on  the  pleadings  and  admissions  of  de- 
fendant, for  a  mandamus,  is  in  the  nature  of  a 
demurrer  ore  tenus  to  the  answer,  involving  the 
admission  of  the  facts  set  out  therein. 

Douglas,  J.,  dissenting. 

Appeal  ftom  Superior  Court;  Wilson  Coun- 
ty; Moore,  Judge. 

Action  by  L.  A.  Barnes  against  tb«  com- 
missioners of  Wilson  county  for  mandamus. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

This  is  an  action  brought  by  the  plaintiff, 
in  which  he  seeks  to  have  issued  a  writ  of 
mandamus,  directed  to  the  commissioners  of 
the  county  of  Wilson,  requiring  them  to  issue 
to  him  a  license  to  retail  liquors.  As  the 
case  was  heard  on  complaint  and  answer,  it 
will  be  necessary  to  set  out  the  substance  of 
the  pleadings.  The  plaintiff  alleges  that  he 
is  a  bona  fide  resident  and  citizen  of  the  said 
county,  and  a  legal  voter  therein;  that  the 
town  of  Black  Creek  is  and  has  been  an  In- 
corporated town  in  said  county  for  many 

S  L  866  Intoxicating  Liquors,  voL  IB,  Oeat  Dig. 
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yean,  and  tbat  on  the  19Ui  of  October,  1908, 
in  accordance  with  the  provisions  of  chapter 
233,  p.  288,  of  the  Public  Laws  of  1903 
(WattB  Law),  an  election  was  dnly  held  in 
said  town  to  determine  whether  or  not  liquor 
should  be  sold,  a  majority  of  the  votes  hav- 
ing been  cast  in  favor  of  the  sale  of  liquor; 
that  in  the  following  January  the  plaintiff 
applied  to  the  board  of  commissioners  of  the 
town  of  Black  Greek  for  a  license  to  sell  liq- 
uors for  six  months  from  the  first  Monday  of 
January,  1904,  which  license  was  granted. 
Afterwards  an  application  was  made  by  him 
to  the  defendants  for  an  order  to  be  issued 
to  the  sheriff  of  said  county,  directing  him 
to  issue  license  to  the  plaintiff  to  retail  liq- 
uors in  Black  Greek;  the  plaintiff,  at  the 
time  of.  his  application  to  the  defendants, 
having  exhibited  to  them  his  license  issued 
by  the  commissioners  of  Black  Greek.  Plain- 
tiff then  alleges  that,  in  making  his  said  ap- 
plication to  the  defendants,  he  accompanied 
it  with  the  necessary  affidavits  of  six  free- 
holders, who  were  taxpayers  and  residents 
of  Black  Greek,  as  to  his  being  a  suitable 
person,  and  as  to  the  suitableness  of  the 
place  at  which  he  proposed  to  conduct  his 
business,  and  that  he  presented  sufficient 
proof  of  all  the  other  facts  required  to  be 
shown  in  order  to  entitle  him  to  a  license, 
and,  further,  that  in  all  other  respects  he 
complied  with  the  law,  and  was  ready  and 
willing  to  pay  to  the  sheriff  the  fees  and  tax 
required  by  law  to  be  paid  in  such  cases. 
The  pUlntllTs  application  was  refused  by  a 
vote  of  three  against  and  two  in  favor  of  is- 
suing license.  Plaintiff  further  alleges  that 
no  evidence  was  introduced  before  the  board 
to  show  that  plaintiff  was  not  a  proper  per- 
son to  sell  liquors,  nor  that  the  place  where 
he  proposed  to  sell  was  not  a  suitable  one, 
and  that  the  majority  of  the  board  who  vot- 
ed against  granting  him  license  did  not  ex- 
ercise their  discretion,  if  under  the  law  they 
have  the  right  to  do  so,  but,  on  the  contrary, 
arbitrarily  refused  to  grant  license  to  all 
parties  who  applied  for  license  to  sell  liquors 
In  the  other  incorporated  towns  of  said  coun- 
ty. Plaintiff  prayed  for  a  mandamus  to  com- 
pel th«>  defendants  to  order  the  sheriff  to  is- 
sue to  them  a  license  to  sell  liquors  at  the 
place  designated  in  his  application.  The  de- 
fendants answered,  and  admitted  the  allega- 
tions of  the  complaint,  except  the  allegation 
that  the  majority  of  the  board  did  not  exer^ 
else  their  discretion,  but  arbitrarily  refused 
to  grant  a  license,  and  this  was  denied.  The 
defendants  further  averred:  "That  on  the 
first  Monday  in  January,  1904,  at  the  regular 
meeting  of  the  board  of  county  commission- 
ers of  Wilson  county,  the  plaintiff  filed  with 
said  board  an  application,  in  the  manner  and 
form  required  by  law,  asking  for  an  order 
from  said  board  to  the  sheriff  of  Wilson  coun- 
ty, directing  and  commanding  said  sheriff  to 
issue  to  the  plaintiff  a  license  to  sell  spiritu- 
ous, vinous,  and  malt  liquors  in  the  town  of 
Black  Greek,  in  the  county  of  Wilson.    That 


at  said  meeting  a  number  of  other  applica- 
tions were  also  filed  with  said  board  for  a 
like  order.  That,  In  order  to  expedite  the 
investigation  and  consideration  of  said  ap- 
plications, the  defendant  board  set  the  hour 
of  2  p.  m.  on  said  day  as  the  time  at  which 
the  Investigation  and  consideration  of  said 
applications  should  be  taken  up.  That  at 
said  hour  the  said  board  entered  into  inves- 
tigation and  consideration  of  said  applica- 
tions, and  the  balance  of  the  day  was  taken 
up  in  such  Investigation  and  consideration. 
That  said  board  then  adjourned  to  meet  at 
11  o'clock  a.  m.  of  the  next  day  to  conttnue 
such  Investigation  and  consideration,  and 
that  said  board  met  at  said  hour  on  the  fol- 
lowing day,  and  continued  such  investigation 
and  consideration.  That  after  an  extended 
Investigation  and  consideration,  the  appliot- 
tion  of  ttils  plaintiff  and  the  application  of 
each  of  tlie  other  parties  applying  for  li- 
cense as  aforesaid  were  separately  balloted 
upon  by  the  members  of  said  board.  That,, 
when  the  ballot  on  the  plaintiff's  appllcatloD 
was  counted,  it  appeared  that  four  of  the 
members  of  the  said  board  had  voted  against 
the  granting  of  the  order  asked,  and  that  one 
of  the  members  had  voted  in  favor  thereof, 
whereupon  the  chairman  of  the  board  an- 
nounced that  the  plaintiff's  application  liad 
been  rejected."  A  copy  of  the  minutes  of  the 
said  meeting  and  the  adjourned  meeting  Is 
attached,  and  asked  to  be  taken  as  a  part 
of  the  answer.  ''That  the  application  of  this 
plaintiff  and  the  application  of  each  and  ev- 
ery other  person  filed  with  said  board  for  the 
purpose  of  obtaining  a  license  to  retail  liq- 
uors as  aforesaid  was  separately  considered 
and  investigated  by  said  board,  and  that  the 
ballot  taken  thereon  was  in  each  case  sepa- 
rate. That  said  defendant,  board  of  com- 
missioners of  Wilson  county,  is  advised,  in- 
formed, and  believes,  and  upon  such  advice. 
Information,  and  belief  aver,  that  the  law 
Imposes  upon  said  board  the  duty  and  respon- 
sibility of  granting  or  refusing  to  grant  all 
licenses  to  retail  spirituous,  vinous,  and  malt 
liquors  in  the  county  of  Wilson,  and  that  the 
law  further  Imposes  upon  said  board  the  du- 
ty and  responsibility  of  Investigating  and 
considering  and  passing  upon  the  suitable- 
ness of  each  and  every  application,  and  the 
fitness  of  the  place  at  which  said  applicant 
proposes  to  carry  on  business,  and  the  duty 
of  investigating  and  considering  all  other 
matters  and  things  pertaining  to  the  issuing 
of  said  license,  and  the  proper  regulation 
thereof,  and  that  the  law  also  vests  in  said 
board  a  legal  discretion  in  passing  upon  such 
application.  That  the  refusal  of  the  defend- 
ant, the  board  of  commissioners  of  Wilson 
county,  to  grant  to  the  plaintiff  a  license  to 
retail  liquors  as  aforesaid,  was  based  upon 
the  exercise  of  such  legal  discretion;  and  the 
defendant  expressly  alleges  that  it  did  exer- 
cise such  discretion  in  refusing  to  grant  the 
application  of  the  plaintiff,  and  that  such  re- 
fusal was  based  upon,  and  was  for,  reasons 
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which  to  said  board  seemed  proper.  That 
said  board  of  commisaioners  expressly  deny 
that  the  members  thereof,  either  as  a  board 
or  as  indlyidnala,  or  Jointly  or  severally,  or 
by  anr  agreement,  express  or  implied,  arbi- 
trarily refused  to  grant  to  the  plaintiff,  or  to 
any  other  person  applying  therefor,  a  license 
to  retail  liquor.  On  the  contrary,  the  de- 
fendant alleges  that  each  application  was 
separately  considered  and  voted  upon,  and 
that  in  each  and  every  case  where  license 
was  refused,  the  said  board,  considering  the 
responsibility  and  duty  imposed  upon  it  by 
law,  carefully  considered  each  application  in 
all  its  phases,  and  that  the  refusal  to  grant 
the  applicant  a  license  as  aforesaid  was  in 
the  careful  and  dlligoit  exercise  of  the  legal 
discretion  which  said  board  is  advised,  in* 
formed,  and  believes  is  vested  in  it  by  law, 
and  was  the  result  of  a  careful  Investigation 
and  consideration  of  facts  known  to  the 
members  of  said  board." 

The  case  came  on  to  be  heard,  whereupon 
the  following  Judgment  was  rendered:  "This 
cause  coming  on  to  be  heard,  and  having 
been  heard,  now,  upon  motion  of  the  plain* 
tiff  for  Judgment  upon  the  pleadings  in  the 
cause,  and  the  admission  of  the  defendants 
in  open  court  that  the  plaintiff,  L.  A.  Barnes, 
is  a  proper  person  to  sell  spirituous,  vinous, 
and  malt .  liquors,  it  is  considered,  ordered, 
and  adjudged  that  the  defendant,  the  board 
of  commissioners  of  Wilson  county,  forth* 
with  assemble  at  the  courthouse  in  the  town 
of  Wilson,  North  Carolina,  and,  after  due 
notice  to  the  plaintiff,  hear  such  testimony 
as  may  be  offered  at  said  meeting  as  to  the 
question  whether  the  building  specified  in 
the  plaintiff's  application  is  a  suitable  place 
for  carrying  on  the  business  of  selling  spirit- 
uous, vinous,  and  malt  liquors,  and,  after 
hearing  such  testimony,  find  whether  the 
said  building  is  a  proper  place  for  carrying 
on  said  business  or  not,  and  record  its  find- 
ing upon  said  question  upon  the  records  of 
the  said  board  of  commissioners  of  Wilson 
county.  It  is  further  ordered  and  adjudged 
that  if  the  said  board  of  commissioners  shall 
find  that  the  building  specified  in  plaintiff's 
application  for  license  to  sell  spirituous,  vin- 
ous, and  malt  liquors  is  a  suitable  place  for 
carrying  on  said  business,  the  said  board  of 
commissioners  of  Wilson  county  forthvdtb 
issue  its  order  to  the  sheriff  of  Wilson  coun- 
ty to  issue  to  the  plaintiff  license  to  sell  spir- 
ituous, vinous,  and  malt  liquors,  as  prayed 
for  in  his  application  heretofore  filed  with 
said  board,  upon  the  payment  by  the  said 
plaintiff  of  the  taxes  and  fees  required  by 
law.  It  is  further  ordered  and  adjudged 
that  if  for  any  cause  the  said  board  of  com- 
missioners of  Wilson  county,  after  hearing 
testimony  as  to  the  suitability  of  the  said 
building  for  the  purpose  aforesaid,  shall  fail 
or  refuse  to  issue  the  said  order  to  the  sher- 
iff of  Wilson  county,  the  said  board  of  com- 
missioners shall  on  Friday,  the  19th  day  of 
February,  1004^  show  cause  before  the  un- 


dersigned Judge  of  the  superior  court  at  Wil- 
son, N,  CX,  why  a  peremptory  mandamus 
should  not  be  issued  against  the  said  board, 
commanding  the  said  board  to  issue  the  said 
order  to  the  sheriff  of  Wilson  county."  To 
the  Judgment  the  defendants  duly  excepted 
and  appealed. 

Connor  &,  Connor,  F.  A.  Daniels  and  W.  A. 
Lucas,  for  appellants.  Shepherd  &  Shep- 
herd and  F.  A.  &  S.  A.  Woodard,  for  appellee. 

WALKER,  J.  (after  stating  the  case).  The 
discussion  of  this  case  may  be  conveniently 
divided  into  three  parts:  (1)  What  was  the 
law  in  regard  to  the  nature  of  the  discre- 
tion of  the  commissioners  in  granting  licenses 
prior  to  the  passage  of  the  act  of  1903,  p. 
288,  c.  233  (Watts  Law)?  (19  Has  the  law 
been  changed  by  that  act  so  as  to  limit  their 
discretion,  and.  If  so,  to  what  extent?  (8) 
Was  the  particular  Judgment  rendered  by 
the  court  erroneous  in  any  view  of  the  case? 

It  was  provided  by  Rev.  St  c  83, 1  7,  that 
every  person  wishing  to  retail  liquors  by  the 
small  measure  shall  apply  to  the  court  of 
pleas  and  quarter  sessions,  and  obtain  an 
order  therefor,  which  order  shall  be  granted 
by  the  said  court  upon  the  applicant  show- 
ing satisfactorily  to  the  court  his  good 
moral  character  by  at  least  two  witnesses  of 
known  respectability.  This  statute  was  re- 
viewed by  this  court  in  Attorney  General  v. 
Justices  of  Guilford  County,  27  N.  C.  815, 
and  a  substantia]  statement  of  what  was 
therein  decided  will  shed  much  light  upon 
the  question  now  in  hand.  The  true  mean- 
ing and  signification  of  the  language  used  in 
the  Revised  Statutes  was  elaborately  consid- 
ered by  the  court,  and  the  conclusion  it 
reached,  and  the  reasons  for  it,  were  stated 
with  great  learning  and  ability  by  Ruffin,  C. 
J.  We  understand  these  to  be  the  princi- 
ples of  law  settled  by  that  decision:  The 
Justices  of  the  county  court  were  not  bound 
to  grant  a  license  to  retail  spirituous  liquors 
to  every  one  who  proved  himself  of  good 
moral  character;  nor  had  they,  on  the  other 
hand,  the  arbitrary  power  to  refuse,  at  their 
will,  all  applicants  for  license  who  had  the 
qualificationii  required  by  the  statute.  They 
had  the  right  to  exercise  only  a  sound,  legal 
discretion,  referring  itself  to  the  wants  and 
conv«:ilence  of  the  people,  to  the  particular 
location  in  which  the  retailing  was  to  be 
carried  on,  and  to  the  number  of  retailers 
that  were  required  for  the  public  accommo- 
dation. The  Justices  having  a  discretion,  to 
a  certain  extent,  in  granting  licenses  to  re- 
tail, a  mandamus  will  not  lie  to  compel 
them  to  grant  a  license  to  any  particular  in- 
dividual, though  he  may  have  been  improp- 
erly refused  a  license.  But  if  magistrates, 
fully  informed  that  they  have  discretion  to 
regulate  a  branch  of  the  public  police  (as, 
in  this  case,  in  granting  licenses  to  retail- 
ers), perversely  abuse  their  discretion  by 
obstinately  resolving  not  to  exercise  it  at  all. 
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or  by  exercising  It  In  a  way  purposely  to  de- 
feat the  legislative  intention  or  to  oppress 
an  individual)  such  an  intentional,  and  there- 
fore corrupt,  violation  of  duty  and  law  must 
be  answered  for  on  indictment.  In  regard 
to  the  right  of  the  courts  to  review  this  dis- 
cretion of  the  commissioners— In  that  case 
the  justices— Ruffln,  C.  J.,  says:  "A  man- 
damus lies  only  for  one  who  has  a  specific 
legal  right,  and  is  without  any  other  specific 
remedy.  1  Chitt  Genl.  Pr.  790;  State  v. 
Moore  County,  24  N.  O.  430.  If,  in  this  case^ 
the  sberiif  were  to  refuse  to  give  a  license 
after  the  court  had  made  an  order  for  it,  the 
redress  would  be  by  mandamus,  as  the  spe- 
cific remedy,  as  well  as  by  action  for  the 
damages,  for  the  party  has  a  positive  right 
to  it  from  the  sherift.  But  when  we  decide 
that  the  Justices  have  a  discretion,  under 
eircumstances,  to  refuse  a  license  to  the  re- 
lator, although  be  be  a  fit  person,  we,  in 
effect,  decide  that  he  cannot  have  a  man- 
damus. For  it  is  the  nature  of  a  discretion 
In  certain  persons  that  they  are  to  Judge  for 
themselves,  and  therefore  no  power  can  re> 
quire  them  to  decide  In  a  particular  way,  or 
review  their  decision  by  way  of  appeal,  or 
by  any  proceeding  in  the  nature  of  an  ap- 
peal, since  the  Judgment  of  the  Justices 
would  not  then  be  their  own,  but  that  of 
the  court  under  whose  mandate  they  gave 
it"  He  cites  several  cases  from  the  Eng- 
lish courts,  showing  that  they  had  steadily 
refused  to  review  or  revise  a  decision  bdsed 
on  the  discretion  or  Judgment  of  the  Justices, 
either  by  an  appeal  or  by  mandamus  or  any 
other  remedial  process.  Discussing  the  right 
of  review  by  an  appeal,  he  refers  to  Lord 
Mansfield  as  disclaiming  any  power  to  re- 
view the  reasons  of  the  Justices  or  to  over- 
rule the  discretion  Intrusted  to  them,  and 
as  holding  that,  if  they  were  partially,  mali- 
ciously, or  corruptly  infiuenced  in  the  exer- 
cise of  their  discretion,  and  abused  the  trust 
reposed  in  them,  they  are  liable  to  prosecu- 
tion by  indictment,  and  possibly  even  to  a 
civil  action  for  damages.  Again  says  the 
chief  Justice:  ''The  distinction  between  the 
difFerent  methods  of  proceeding  is  perfectly 
intelligible.  The  mandamus  will  not  lie,  be- 
cause by  law  the  justices,  with  local  knowl- 
edge, are  to  Judge  for  themselves,  and  the 
judges  of  a  higher  court  are  not  to  dictate 
to  them.  But  the  indictment  will  lie,  be- 
cause, although  the  law  allows  the  Justices 
to  judge  for  themselves,  it  requires  an  hon- 
est judgment,  in  subordination  to  the  law, 
and  punishes  a  dishonest  one;  that  is,  one 
given  in  opposition  to  the  known  law.'' 

It  is  settled,  therefore,  that  the  discre- 
tion confided  to  the  commissioners  is  not 
merely  a  personal  and  arbitrary  one,  and 
that  they  cannot  convert  the  discretion  to 
refuse  a  license  to  unfit  persons,  or,  after 
enough  have  already  been  granted,  to  re- 
fuse further  applications,  into  an  arbitrary 
discretion  and  despotic  resolution  to  grant  a 
license  to  no  person  under  any  circumstan- 


ces. "There  is  no  arbitrary  power  that 
would  be  felt  to  be  more  unreasonably  des- 
potic, and  galling  than  that  under  which  a 
small  body  of  inferior  court  magistracy  should 
undertake,  upon  their  mere  will,  without  any 
plain  mandate  from  the  lawmaking  power,  to 
set  up  their  taste  and  habits  as  to  meat, 
drink,  or  apparel  as  the  standard  for  regulat- 
ing those  of  the  people  at  large.  For  ages 
past,  sumptuary  laws  have  been  abandoned. 
The  Legislature  does  not  affect  to  assert  that 
policy."  Attorney  General  v.  Justices,  27  N. 
C.  321,  326. 

But  while  their  discretion  is  not  an  arbi- 
trary one,  this  is  far  from  proving  that  the 
courts  can  by  the  writ  of  mandamus  coerce 
the  commissioners  into  exercising  that  discre- 
tion in  favor  of  any  particular  person  or 
in  any  particular  way.  If  the  case  of  At- 
torney General  v.  Justices  decides  anything, 
it  certainly  decides  that  a  mandamus  will  not 
be  issued  for  the  purpose  of  compelling  the 
body  invested  with  the  discretion  of  granting 
or  refusing  a  license  to  issue  a  license  to  a 
person  whose  application  has  been  rejected 
by  them.  In  that  case  the  Justices  refused 
the  application  upon  the  single  ground  that 
their  power  to  do  so  was  absolute.  No 
stronger  case  for  a  mandamus,  if  one  can  is- 
sue in  any  case,  could  have  been  presented, 
and  yet  the  court  adjudged  that,  "because 
this  is  not  a  case  for  a  mandamus,  the  Judg- 
ment of  the  court  must  be  reversed,  and  the 
motion  for  a  peremptory  mandamus  is  re- 
fused." The  case  of  Attorney  General  v.  Jus 
tices  was  reviewed  at  some  length  in  Muller 
V.  Commissioners,  89  N.  C.  171,  and  was 
approved.  It  is  true  that  Ashe,  J.,  who 
wrote  the  opinion  of  the  court,  did  not  refer 
specifically  to  the  question  whether  the  de- 
cision of  the  commissioners  was  the  subject 
of  review,  or  whether  their  discretion  could 
be  controlled  by  mandamus,  for  it  was  not 
necessary  to  do  so,  as  the  court  held  that 
the  commissioners  certainly  had  a  discretion, 
which  in  that  case  was  shown  to  have  been 
properly  and  legally  exercised  by  them.  In 
Tapping  on  Mandamus  (Ed.  1853)  at  pages 
*14  and  *41,  we  find  it  stated  generally  that 
mandamus  will  not  lie  to  command  the  ex- 
ercise of  a  discretionary  or  voluntary  act  or 
right  of  what  kind  soever;  so  neither  does 
it  lie  to  infiuence  or  control  the  exercise  of 
such  a  discretionary  act,  power,  or  right.  It 
must,  however,  be  clearly  understood  that, 
although  there  may  be  a  discretionary  power, 
yet,  if  it  be  exercised  wrongfully  or  with 
manifest  injustice,  the  court  is  not  precluded 
from  commanding  its  due  exercise.  So,  when 
one  is  to  act  according  to  his  discretion,  and 
he  will  not  act,  nor  consider  the  matter,  the 
court  will  by  mandamus  command  him  to 
put  himself  in  motion  to  do  it;  that  is,  to 
hear  and  determine  or  to  inquire  so  that  he 
may  exercise  a  considerate  discretion.  "There 
is  therefore  no  instance  of  a  mandamus  to 
compel  an  'approval,'  but  the  court  will  by 
its  writ  compel  an  inquiry,  and  in  so  doing  it 
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does  not  at  all  Interfere  with  the  ezerdse 
of  snch  discretion."  Tapping,  p.  *16.  The 
writ  does  not  lie  to  command  the  justices  to 
license  a  ylctualer  to  sell  ale,  notwithstand- 
ing it  was  suggested  that  the  refusal  proceed- 
ed from  a  mistaken  yiew  of  their  Jurisdic- 
tion, and  also  notwithstanding  a  very  strong 
case  of  partiality  was  made  out,  for  it  is  a 
matter  entirely  within  their  discretion.  The 
proper  course  in  such  a  case  is  to  move  for 
a  criminal  information.  Nor  does  it  lie  to 
rehear  an  application  for  license  which  they 
have  refused  because  of  a  mistaken  notion 
as  to  the  law.  Tapping,  p.  41.  The  rule  is 
thus  stated  by  another  author:  **We  come 
next  to  consider  of  a  fundamental  rule  un- 
derlying the  entire  Jurisdiction  by  manda- 
mus, and  especially  applicable  in  determin- 
ing the  limits  to  the  exercise  of  the  Juris- 
diction over  public  officers.  That  rule  is 
that  in  all  matters  requiring  the  exercise 
of  official  Judgment,  or  resting  in  the  sound 
discretion  of  the  person  to  whom  a  duty  is 
confided  by  law,  mandamus  will  not  lie  ei- 
ther to  control  the  exercise  of  that  discre- 
tion, or  to  determine  upon  the  decision  which 
shall  be  finally  given.  And  whenever  public 
officers  are  vested  with  power  of  a  discre- 
tionary nature  as  to  the  performance  of  any 
official  duty,  or,  in  reaching  a  given  result 
of  official  action,  they  are  required  to  exer- 
cise any  degree  of  Judgment,  while  it  is 
proper  by  mandamus  to  set  them  in  motion, 
^d  to  require  their  action  upon  all  matters 
officially  intrusted  to  their  Judgment  and  dis- 
cretion, the  courts  will  in  no  manner  in- 
terfere with  the  exercise  of  their  discretion, 
nor  attempt  by  mandamus  to  control  or  dic- 
tate the  Judgment  to  be  given."  High  on  Ex- 
traordinary Legal  Rem.  p.  50,  §  42  et  seq. 

Where  discretion  had  been  given  to  com- 
missioners in  selecting  and  locating  a  site 
for  the  seat  of  Justice  for  a  county,  and  it 
was  sought  by  mandamus  to  compel  them  to 
change  the  location  already  made,  this  court, 
after  stating  that  the  business  had  been  in- 
trusted to  the  discretion  of  the  commission- 
ers, said:  **If  the  defendants  had  neglected 
or  refused  to  execute  the  power  intrusted  to 
them,  we  certainly  might  call  upon  them  to 
show  cause  why  they  had  been  so  negligent, 
and,  upon  insufficient  return,  miglit  have  is- 
sued a  peremptory  mandamus.  Here,  all 
we  could  do  would  be  to  command  them  to 
select  the  site  for  the  permanent  seat  of  Jus- 
tice for  the  county  according  to  law,  which, 
under  their  oaths,  they  say  they  have  done." 
State  V.  Bonner,  44  N.  G.  257.  In  a  case  sim- 
ilar to  the  last  one  dted  it  was  said  by  this 
court  that  "it  may  be  conceded  that  they 
ought  to  have  selected  the  lot  on  Goleman's 
land,  but,  not  having  done  so,  and  having 
passed  on  and  made  a  different  selection,  the 
writ  will  not  lie,  because  it  would  be  but  a 
command  to  make  a  different  selection  from 
the  one  which  they  had  thought  proper  to 
adopt"  Herbert  v.  Sanderson,  60  N.  G.  282. 
In  Bu<dcman  v.  Gom.,  80  N.  G.  126,  the  doc- 


trine is  thus  stated:  **npon  the  commis- 
sioners alone  devolves  the  obligation,  and 
upon  them  rests  the  responsibility,  of  decid- 
ing upon  the  sufficiency  of  the  bond,  un- 
der the  penalty  of  incurring  a  personal  lia- 
bility as  a  surety  for  taking  a  bond  known 
or  believed  to  be  insufficient  We  can  compel 
them  to  proceed  and  act,  but  we  cannot  con- 
trol or  interfere  with  the  honest  exercise  of 
their  Judgment  and  discretion."  That  case 
cites  and  approves  what  is  said  by  Tapping 
and  High,  which  has  already  been  mentioned 
by  us.  See,  also.  Young  v.  Jeffries,  20  N. 
G.,  at  page  221;  State  v.  Moore,  46  N.  G., 
at  page  279 :  Taylor  v.  Gommissioners,  66  N. 
a,  at  page  145,  64  Am.  Dec.  566;  Railroad 
V.  Jenkins,  68  N.  a  504;  Gounty  Board  v. 
State  Board,  106  N.  G.  81«  10  S.  E.  1002. 
Gonsulting  the  Bngllsh  cases,  we  find  that 
there  are  many  in  which  this  precise  question 
has  been  presented  for  adjudication.  The 
uniform  course  of  decision  has  been  to  deny 
the  writ  when  there  is  any  discretion.  In 
Rex  V.  Justices  of  Nottingham,  Sayer,  Rep. 
216,  Ryder,  G.  J.,  presiding  in  the  court  of 
King's  Bench,  and  speaking  for  the  court  up- 
on a  rule  to  show  cause  why  an  information 
for  a  misdemeanor  should  not  be  filed,  said: 
*'It  has  been  truly  said  that  the  power  of 
licensing  public  houses  is  so  absolutely  in  the 
discretion  of  the  Justices  of  the  peace  that 
this  court  will  never  award  a  mandamus  for 
the  licensing  of  a  public  house,  but  it  is  equal- 
ly true  that  the  abuse  of  a  discretionary 
power  ought  to  be  more  severely  punished 
than  the  abuse  of  a  power  which  is  not  dis- 
cretionary. In  the  present  cases  it  appears 
manifestly  that  the  power  of  licensing  pub- 
lic houses  was  very  grossly  abused."  The 
rule  was  made  absolute ;  that  is,  the  refusal, 
under  the  circumstances,  was  held  to  be  in- 
dictable, but  not  to  present  a  case  for  man- 
damus. In  Rex  V.  Young,  1  Burrows,  560, 
Lord  Mansfield,  sitting  in  the  same  court, 
made  a  like  ruling,  and  said:  "There  was 
no  pretense  upon  any  other  foot  than  that  of 
criminality,  to  make  a  rule  upon  the  Justices, 
who  have  a  discretionary  Jurisdiction  given 
them  by  the  law.  But  though  discretion  does 
mean  and  can  mean  nothing  else  but  exer- 
cising the  best  of  their  Judgment  upon  the 
occasion  that  calls  tor  it  yet,  if  this  discre- 
tion is  willfully  abused,  it  is  criminal,  and 
ought  to  be  under  the  control  of  the  court" 
He  then  states  that  the  court  cannot  review 
the  reasons  of  the  Justices  by  appeal,  or  by 
overruling  their  discretion,  but  that  the  con- 
trol of  the  court  could  be  exercised  only 
by  an  indictment,  or  perhaps  by  dvll  action 
at  the  instance  of  the  party  injured. 

The  Supreme  Gourt  of  the  United  States 
has  frequently  had  similar  questions  before 
it  for  decision,  and  has  invariably  held  that, 
when  there  is  discretion,  mandamus  will  not 
lie  to  control  or  reverse  it  In  Oalnes  v. 
Thompson,  7  Wall.  847,  19  L.  Bd.  62,  that 
court,  through  Miller,  J.,  said:  "The  court 
could  not  entertain  an  appeal  from  the  ded- 
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8ion  of  one  of  the  secretarieB,  nor  revise  his 
judgment,  in  any  case  where  the  law  author- 
ized him  to  exercise  Judgment  or  discretion. 
Nor  can  it  by  mandamus  act  directly  upon 
the  officer,  and  guide  and  control  his  Judg- 
ment or  discretion  in  the  matters  committed 
to  his  care,  in  the  ordinary  exercise  of  his 
official  duties.  [Citing  cases.]  It  may,  how- 
ever, be  suggested  that  the  relief  sought  in 
all  those  cases  was  through  the  writ  of  man- 
damus, and  that  the  decisions  are  based 
upon  the  special  principles  applicable  to  the 
use  of  that  writ  This  is  only  true  so  far 
as  these  principles  assert  the  general  doc- 
trine that  an  officer  to  whom  public  duties 
are  confided  by  law  is  not  subject  to  the 
control  of  the  courts  in  the  exercise  of  the 
Judgment  and  discretion  which  the  law  re- 
poses in  him  as  a  part  of  his  official  func- 
tions. Certain  powers  and  duties  are  con- 
fided to  those  officers,  and  to  them  alone; 
and  however  the  courts  may,  in  ascertaining 
the  rights  of  parties  in  suits  properly  before 
them,  pass  upon  the  legality  of  their  acts, 
after  the  matter  has  once  passed  beyond  their 
control  there  exists  no  power  in  the  court, 
by  any  of  its  processes,  to  act  upon  the  offi- 
cer so  as  to  Interfere  with  the  exercise  of 
that  Judgment  while  the  matter  is  properly 
before  him  for  action.  The  reason  for  this 
is  that  the  law  reposes  this  discretion  in  him 
for  that  occasion,  and  not  in  the  courts.  The 
doctrine  therefore  is  as  applicable  to  the 
writ  of  injunction  as  it  is  to  the  writ  of 
mandamus.*'  To  the  same  effect  are  Cox  ▼. 
U.  S.  ex  rel  McGarrahan,  9  Wall.  298,  19  L. 
Ed.  579,  and  numerous  cases  therein  cited. 

The  rule  is  strongly  stated  in  a  recent 
treatise  (Bailey  on  Jurisdiction,  vol.  2,  S 
572)  as  follows:  "That  the  writ  will  not  lie 
to  control  Judgment  or  discretion  which  has 
been  reposed  elsewhere  is  a  principle  of  uni- 
versal recognition.  The  Judgment  and  dis- 
cretion thus  conferred  is  personal  to  the 
court,  body,  or  person,  and  no  court  can 
substitute  its  own  Judgment  and  discretion 
for  theirs." 

This  court,  in  Eubank  v.  Turner,  184  N. 
0.  — .  46  8.  B.  508,  was  required  to  pass 
upon  the  right  of  the  plaintiff  to  a  mandamus 
to  compel  the  defendants,  the  examining 
board  of  the  State  Dental  Society,  to  issue 
to  him  a  certificate  of  proficiency,  so  that 
he  could  practice  dentistry  in  tills  state. 
We  denied  his  right  to  any  such  relief  by 
mandamus;  Chief  Justice  Clark,  for  the 
court,  saying:  "The  granting  a  certificate  to 
practice  involves  matters  of  Judgment  and 
discretion  on  the  part  of  the  board,  and  will 
not  be  enforced  by  mandamus,"  which  "can- 
not be  used  as  a  writ  of  error  to  revise  and 
reverse  erroneous  Judgments  of  a  subordinate 
tribunal,  and  the  court  'will  not  and  cannot 
look  into  the  evidence  of  facts  upon  which 
the  Judgment  of  the  board  was  based  for  the 
purpose  of  determining  whether  the  conclu- 
sions drawn  from  it  were  correctly  or  Incor- 


rectly formed.'  **    See,  also.  Wise  t.  Bigger, 
79  Va.  269. 

While  there  may  be  authorities  to  the  con- 
trary elsewhere,  the  result  of  Judicial  deci- 
sion in  this  state  is  that  the  body  clothed 
with  the  discretion  cannot  by  any  process 
of  the  court  be  compelled  to  do  anything  but 
exercise  that  discretion— to  act  in  accordance 
with  the  law->and,  while  the  court  may  do 
this*  it  has  no  power  or  Jurisdiction  to  direct 
the  course  the  exercise  of  the  discretion 
shall  take,  in  order  to  bring  about  any  given 
result  It  cannot  order  a  license  to  Issue, 
but  its  coercive  power  is  exhausted  when  it 
requires  them  to  inquire  and  decide,  by  the 
fair  and  honest  exercise  of  their  Judgment 
whether  the  applicant  is  entitled  to  license  or 
not 

The  next  question  to  be  considered  Is 
whether  the  act  of  1903,  called  In  the  argu- 
ment the  ^'Watts  Law,"  has  changed  the 
law  in  any  material  respect  so  as  to  render 
tiie  foregoing  principles  inapplicable.  After 
a  careful  examination  of  that  act  our  con- 
clusion is  that  it  has  not  but  that  in  all  ma- 
terial respects,  so  far  as  the  question  now 
under  consideration  is  concerned*  the  law 
In  every  essential  particular  is  the  same  now 
as  it  was  before  that  act  was  passed.  The 
act  of  1903  provides  that  liquors  shall  not 
be  sold  except  in  incorporated  cities  and 
towns  wherein  the  sale  is  not  now  or  here- 
after prohibited  by  law,  with  certain  ex- 
ceptions not  applicable  in  this  case.  It  then 
provides  for  an  election  to  be  held  in  any 
city  or  town  upon  certain  conditions  being 
complied  with,  and  declares  that  if  a  ma- 
jority of  votes  be  cast  in  favor  of  the  sale 
of  liquors,  "the  board  of  coun^  commis- 
sioners of  the  county  and  the  governing 
board  of  such  city  or  town,  shall  grant  license 
to  sell  liquors  in  such  city  or  town  to  all 
proper  persons  applying  for  the  same  accord- 
ing to  law,"  the  license  to  be  granted  until 
another  election  reversing  the  result  of  the 
voting;  but  no  person  Is  authorized  to  sell 
liquors,  even  when  such  an  election  has  been 
held,  and  resulted  in  favor  of  the  sale  of  liq- 
uors in  the  dty  or  town,  "except  upon  a  full 
compliance  with  the  conditions  and  require- 
ments which  may  now  or  hereafter  be  im- 
posed by  law."  We  thhik  It  clearly  appears 
from  the  language  of  the  act  that  it  was 
not  Intended  to  change  the  method  of  grant- 
ing Ucense  to  sell  liquors.  The  mere  fact 
that  there  has  been  a  majoritr  of  votes  cast 
at  an  election  In  favor  of  the  sale  of  liquors 
does  not  make  it  mandatory  upon  the  com- 
missioners to  grant  license  upon  the  mere 
compliance  with  certain  requhrements  of  the 
act  but  it  merely  authorises  the  board  to 
grant  license  under  the  general  law.  when,  if 
there  had  been  an  unfavorable  vote,  they 
•  could  not  do  so.  They  have  now  the  same 
discretion  that  they  had  before  the  act  was 
passed.  The  words  "shall  grant  license," 
used  in  the  act  do  not  withdraw  from  the 
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board  tiie  discretion  it  bad  Tinder  tbe  gen- 
end  Uw,  but  were  intended  Blmply  ta  confer 
autbority  wbicb  sbould  be  exercised  in  strict 
subordination  to  tbe  general  law.  Tbis  is  so 
on  principle  and  antbority,  as  we  think.  A 
statute  will  not  be  construed  to  repeal  or  eyen 
to  modify  another  statute  unless  the  inten- 
tion so  to  do  appears,  or  unless  sueh  a  con- 
struction is  required  on  account  of  a  conflict 
between  the  proTlslons  of  the  two  statutes; 
but.  If  they  can  be  reconciled  so  that  both 
can  hare  effect,  this  will  be  done,  as  that  is 
presumed  to  have  been  the  intention.  There 
is  everything  in  this  statute  to  show  that 
the  intention  was  as  we  hare  above  stated 
it  to  be  There  is  no  conflict,  and  the  two 
acts  may  well  stand  together,  and  have  full 
force  and  effect  in  every  part  of  each  of 
them. 

But  the  question  as  to  the  true  interpre* 
tation  of  the  act  has,  it  seems  to  us,  been 
virtually  decided  by  this  court  in  a  case  pre- 
senting facts  substantially  the  same  as  those 
in  the  case  at  bar.  In  Commissioners  v. 
Commissioners,  107  N.  C.  836,  12  S.  a  92» 
an  election  bad  been  held  in  the  town  of  Max- 
ton,  under  and  by  virtue  of  the  provisions 
of  sections  75  and  76  of  chapter  25,  p.  822. 
of  the  Private  Acts  of  1887,  to  determine 
whether  liquors  should  be  sold  in  that  town. 
Tbe  act  provided  that,  if  the  majority  of  the 
votes  be  "for  license/'  then  the  commission- 
ers shall  grant  license,  but  not  otherwise. 
It  was  contended  in  that  case,  as  it  is  now 
contended  in  this,  that  these  were  words  of 
command,  but  this  court  held  that  they  did 
not  change  the  law  in  respect  to  the  discre- 
tion of  the  commissionerB  under  the  general 
act  The  case  Is  directly  in  point,  and  must 
control  in  the  construction  of  the  act  of 
1906.  Indeed  no  two  cases  could  be  more 
alike  in  respect  to  the  precise  question  pre- 
sented in  each.  But  if  we  did  not  have  the 
authority  of  that  case  to  support  our  ruling, 
we  would  not  hesitate  to  hold,  upon  other 
considerations  than  those  already  stated,  that 
tbe  act  of  1903  clearly  did  not,  and  was 
not  intended  to,  change  the  law,  so  as  to 
require  the  commissioner^  to  issue  license 
without  exercising  their  discretion,  when  a 
majority  of  the  votes  cast  at  any  election 
held  in  accordance  with  its  provisions  were 
in  favor  of  the  sale  of  liquora  Section  2 
of  the  act  makes  it  unlawful  for  any  person 
to  sell  liquors  In  any  incorporated  town  with- 
out first  obtaining  a  license  as  provided  by 
law  both  from  the  county  and  town  com- 
missioners, and,  even  when  a  favorable  vote 
has  been  cast  at  an  election  held  under  the 
act,  an  application  must  be  made  ''according 
to  law,"  and  there  must  be  **a  full  compliance 
with  the  conditions  and  requirements  which 
may  now  or  hereafter  be  imposed  oy  law" 
(section  11);  and  by  section  66  of  the  reve- 
nue act  (Acts  1908,  p.  842,  c.  247)  it  is  further 
provided  that  "in  such  towns  and  cities  where 
the  qualified  voters  shall  hereafter,  under  a 
special  act  of  the  General  Assembly,  vote  In 


favor  of  license,  then  the  comity  commission^ 
ers  shall  grant  an  order  to  the  sheriff  to 
issue  license,  subject  to  all  the  ptovislous 
of  this  section,"  one  of  which  provisions  Is 
that  upon  application  duly  made,  and  a  full 
compliance  with  tlie  requirements  as  there- 
in stated,  '*the  commissioners  may  grant  an 
order  to  the  sheriff  to  issue  such  license." 
ataUcs  ours.)  Bven  if  the  word  "shall"  had 
been  used  throughout,  Instead  of  the  word 
••may,"  we  have  seen  that  it  would  have 
reposed  a  discretion  in  the  commissioners. 
Attorney  General  v.  Justices,  supra,  aud 
Sluller  V.  Gom'rs,  supra.  It  is  interesting  to 
note  tlie  varying  phraseology  used  in  tbe 
statutes  concemlDg  the  sale  of  liquor,  denot- 
ing, perhaps,  the  fluctuations  of  public  senti- 
ment upon  tills  question.  Tbe  law  as  con- 
tained in  the  Bevised  Statutes  and  the  Be- 
vised  Code,  which  was  construed  in  the 
cases  of  Attorney  General  v.  Justices  and 
Muller  V.  Commissioners,  remained  as  it 
was  there  written,  without  any  substantial 
alteration,  until  by  the  act  of  1893,  p.  251, 
c.  294,  f  83,  it  was  changed  so  as  to  read, 
••Upon  the  filing  of  such  application  and 
aflOdavit,  the  commissioners  shall,  without 
the  exercise  of  discretion,  ^rant  an  order  to 
the  sheriff  to  issue  such  license."  And  this 
continued  to  be  the  law  until  by  the  act  of 
1897,  p.  238,  c.  168,  §  34,  the  words  ••with- 
out the  exercise  of  discretion,"  were  stricken 
out,  and  the  words  ••may  grant"  substituted 
for  the  words  "shall  grant"  Whether  this 
change  in  the  form  of  expression  was  intend- 
ed to  confer  upon  the  commissioners  an  ab- 
solute discretion— that  is,  a  larger  discretion 
than  they  before  had--as  contended  by  de- 
fendant's counsel,  we  will  not  undertake  to 
decide,  as  it  is  not  necessary  to  do  so  in  or- 
der to  dispose  of  this  appeal.  It  is  suffi- 
cient for  us  now  to  hold,  as  we  do,  that  the 
commissioners  still  have  a  discretion  to  grant 
or  refuse  license,  and,  while  this  discretion 
must  be  exercised  in  a  manner  fair,  candid, 
and  unprejudiced,  and  not  arbitrary,  ca- 
pricious, or  biased— much  less,  warped  by  re- 
sentment or  personal  dislike — ^it  cannot  be 
controlled  by  mandamu&  Tbe  court  can 
only  Insist  on  a  conscientious  judgment  be- 
ing used  in  the  exercise  of  the  power  of 
choosing  or  rejecting,  but  cannot  itself  ex- 
ercise tbe  power,  nor  substitute  its  own  cou- 
science  for  that  of  the  board,  or  its  own  sense 
of  fitness  for  tbe  approval  or  disapproval 
of  that  other  tribunal,  for  to  do  so  would  be 
in  direct  violation  of  the  statute.  In  parsing 
upon  the  question  whether  they  will  or  will 
not  grant  a  license,  "they  have,"  in  the  lan- 
guage of  this  court,  "a  limited  legal  dis- 
cretion, and  may  consider  all  questions'  and 
matters  which  pertain  to  the  welfare  of  the 
community."  Mathis  v.  Commissioners,  122 
N.  0.  419,  80  S.  E.  23.  But  this  docs  not 
mean  that  they  may  use  this  discretion  for 
the  purpose  of  advancing  or  vindicating  their 
own  views  or  opinions  upon  tbe  general  pol- 
icy of  selling  liquor.    This  policy  has  been 
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settled  by  tbe  decision  of  the  Legislature 
and  the  vote  of  the  people,  to  which  they 
must  yield  a  ready  obedience;  and  the  dis- 
cretion must  therefore  be  exercised  by  them 
In  strict  submission  to  this  declared  policy, 
and  with  a  scrupulous  regard  to  the  right  of 
the  applicant  to  have  a  fair  and  impartial 
hearing,  and  a  Just  decision,  whether  for 
him  or  against  him,  and,  subject  to  those 
limitations,  they  are  a  law  unto  themselyes. 

Ck>unsel  for  the  plaintiff,  In  their  well-pre- 
pared brief,  urge  upon  our  attention  the  case 
of  Lroughran  v.  Hickory,  129  N.  O.  281,  40 
S.  B.  46,  as  an  authority  sustaining  the  rul- 
ing of  the  court  below,  but  we  do  not  agree 
with  the  counsel.  In  that  case  the  court 
distinctly  recognizes  the  right  of  the  board, 
in  the  exercise  of  its  discretion,  to  pass  not 
only  upon  the  fitness  of  the  applicant  and 
the  suitableness  of  the  place,  but  also  upon 
''other  matters  which  might  possibly  arise.*' 
Surely  the  court  in  that  case  did  not  Intend 
to  overrule  Attorney  General  y.  Justices, 
Muller  y.  Commissioners,  and  the  other  cases 
holding  that  the  commissioners  had  a  discre- 
tion which  could  not  be  taken  from  them  by 
mandamus,  without  even  referring  to  those 
cases.  We  rather  think  that  in  that  case 
the  court  Intended  to  adhere  to  its  previous 
decisions  upon  the  same  question. 

One  question  still  remains  to  be  considered: 
Was  the  particular  Judgment  ^  rendered  by 
the  court  erroneous  in  any  view  of  the 
case?  We  think  it  was,  even  if  the  court 
could  control  the  discretion  of  the  commis- 
sioners. In  the  first  place,  the  court  required 
the  board  simply  to  find  whether  the  build- 
ing is  suitable,  and,  upon  the  finding  that  it 
is,  commands  the  board  to  issue  license  upon 
the  payment  of  the  tax,  and  if,  after  hear- 
ing testimony  as  to  the  suitableness  of  the 
building,  they  refuse  or  fail  to  make  an 
order  for  the  license  to  issue,  then  to  show 
cause  why  a  peremptory  writ  of  mandamus 
should  not  issue.  The  Judgment  of  the  court 
is  based  entirely  upon  the  theory  that,  aft- 
er finding  that  the  applicant  is  a  fit  person, 
and  that  the  building  Is  suitable,  and  the 
other  recited  facts,  the  commissioners  have 
no  discretion  left  in  the  matter.  This  is  an 
error,  for  the  statute  expressly  provides  that, 
even  when  those  facts  are  found,  the  com- 
missioners may  grant  license,  and  not  that 
they  must  do  so.  If  it  had  been  intended 
to  take  away  from  them  all  discretion  upon 
such  a  finding,  the  Legislature  would  have 
used  not  merely  a  word  importing  permission, 
or  one  Implying  the  exercise  of  a  discretion, 
but  a  word  of  command.  It  was  therefore 
in  contravention  of  the  statute  thus  to  de- 
prive them  of  their  right  to  exercise  that 
discretion.  In  the  second  place,  the  defend- 
ants have  made  a  full  and  frank  avowal  in 
their  answer  of  what  they  did  in  passing 
upon  the  application,  and  they  aver  that 
each  application  was  fully  and  fairly  inves- 
tigated and  carefully  considered  by  them. 


and  that  they  refused  to  grant  the  order  A>r 
the  license  to  issue  to  the  plaintiff  in  the 
exercise  of  the  sound  legal  discretion  vested 
in  them  by  the  law.  It  appears  from  the 
answer  that  the  defendants  have  done  their 
full  duty  in  the  premises. 

The  mandamus  act  (Code,  i  023)  provides 
that  when  an  issue  of  fact  arises  before  the 
Judge  who  has  Jurisdiction  In  a  case  like 
this,  which  is  not  brought  for  the  enforce- 
ment of  a  money  demand,  it  shall  be  the 
duty  of  the  court,  upon  the  motion  of  either 
party,  to  continue  the  action  until  said  issue 
of  fact  can  be  tried  by  a  Jury.  The  plaintiff 
did  not  see  fit  to  avail  himself  of  this  provi- 
sion of  the  law,  but  elected  rather  to  move, 
upon  the  pleadings,  and  the  admission  of 
the  defendants  that  plaintiff  is  a  proper  per- 
son to  sell  liquors,  for  a  mandamus.  This 
was  in  the  nature  of  a  demurrer  ore  teuua 
to  the  answer,  which  involves  the  admission 
of  the  facts  set  out  in  the  answer.  The 
plaintiff  had  the  right  to  adopt  this  course, 
but  he  must,  in  this  court,  be  held  to  the 
course  he  saw  fit  to  pursue  in  the  court  below; 
and  this  was  the  view  taken  by  the  Judge  as 
to  the  effect  of  plaintiff's  motion,  for  it  was 
held  that,  notwithstanding  the  averments  of 
the  answer,  the  plaintiff  was  entitled  to  a 
mandamus,  if  it  was  found  by  the  board  that 
the  proposed  place  of  sale  is  a  suitable  one. 
In  Gom'rs  v.  Com'rs,  107  N.  C.  835,  12  S.  B. 
02,  a  similar  answer  was  filed,  and  the  plain- 
tiff demurred  to  the  answer.  The  demurrer 
was  overruled  and  the  action  dismissed,  and 
that  ruling  was  affirmed  by  this  court 
There  Is  no  difference,  in  principle,  in  such 
a  case  as  this,  between  a  demurrer  to  the 
answer  and  a  motion  for  Judgment  upon  the 
answer,  which,  as  we  have  said,  is  a  de- 
murrer ore  tenus.  In  Attorney  General  v. 
Justices,  supra,  the  plaintiff  filed  his  petition 
for  a  mandamus,  and  an  alternative  writ  was 
Issued.  The  return  to  the  writ  was  not 
traversed  by  the  plaintiff,  but  he  moved  for 
a  peremptory  writ  upon  the  ground  that  the 
return  or  answer  to  the  altematlve  writ, 
which  merely  stated  that  the  Justices  had  re- 
fused to  grant  a  license  to  any  person,  al- 
though plaintiff  was  admitted  to  be  a  proper 
person,  was  insufficient,  and  entitled  him  to 
a  license  If  one  were  to  be  granted  at  all; 
but  the  coTurt  refused  to  Issue  the  writ,  and 
dismissed  the  action,  with  costs  against  the 
plaintiff.  When,  as  in  this  case,  the  plaintiff 
moves  for  Judgment  upon  the  pleadings,  and 
Introduces  no  evidence  to  sustain  the  allega- 
tions of  his  complaint,  we  must,  under  the 
mandamus  act,  necessarily  assume  the  facts 
to  be  as  stated  in  the  answer;  and,  upon 
those  facts,  we  now  adjudge  that  the  plaintlfl 
is  not  entitled  to  the  writ  of  mandamus, 
and  the  case  must  therefore  be  remanded* 
with  directions  to  dismiss  the  action. 

Error. 

DOUGLAS,  J^  dissents. 


N.GJ 
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(136  N.  C.  468) 

HUNTHB    T.    WESTERN    UNION    TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.     May  17, 
1904.) 

ISLEORAPHS— FATLUBE  TO  DELIVER— DAMAGEB 
—MENTAL  AN0UI8H— TBAVELINQ  EXPENSES— 
BELATIONSHIP  OW  PLAINTIFF  AND  DECEASED 
—KNOWLEDGE  OF  DEFENDANT— APPEAL  AND 
EBROB— DEFECTIVE    ISBUPC, 

1.  In  an  action  against  a  telegraph  company 
to  recover  damages  for  mental  anguish  suffered 
by  plaintiiE  by  lailure  of  defendant  to  deliver 
a  message,  the  issues  and  answers  thereto  were, 
first,  was  the  defendant  guilty  of  negligence  as 
alleged  in  the  complaint?  which  was  answered 
in  the  afBrmative:  and,  second,  what  damages, 
if  any,  has  the  plaintiff  sustained  on  account 
of  mental  auguish?  which  was  answered, 
**|150.''  Held,  that  the  second  issue  was  de- 
fective for  failure  to  directly  present  the  causal 
relation  between  the  negligence  of  the  defendant 
and  the  damages  sustained. 

2.  Such  defect  is  not  cause  for  reversal  by 
the  court  of  its  own  motion,  where  both  parties 
acquiesced  in  the  form  of  the  issues,  and  no 
exception  was  taken. 

3. In  an  action  against  a  telegraph  company 
to  recover  damages  for  failure  to  deliver  a 
message  announcing  the  death  of  a  person,  the 
plaintiff  cannot  recover  his  expenses  in  going 
to  the  deceased. 

4.  In  an  action  against  a  telegraph  company 
for  damages   for   mental   anguish   suffered   by 

{>laintiff  from  the  failure  of  defendant  to  de- 
iver  a  message  announcing  the  death  of  a  per- 
son, the  fact  that  the  deceased  is  only  a  second 
cousin  of  plaintiff  does  not,  as  matter  of  law, 
bar  a  recovery. 

6.  In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  deliver  a  message 
announcing  the  death  of  a  person  and  date  of 
burial,  the  lack  of  knowledge  on  the  part  of 
the  company  of  the  relation  between  plaintiff 
and  deceased  is  immaterial. 
Connor,  J.,  dissenting. 

Appeal  from  Superior  Court,  Qnllford 
County;    W.  E.  Allen,  Judge. 

Action  by  T.  A.  Hunter  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  brought  by  the  plaintiff 
to  recover  damages  caused  by  the  nonde- 
livery of  a  telegram  addressed  to  the  plaintiff, 
announcing  the  death  of  a  second  cousin, 
a  child  five  years  of  age.  'The  telegram  was 
as  follows:  "Scott  died  last  night;  will  be 
buried  to-morrow  morning."  The  plaintiff, 
T.  A.  Hunter,  was  allowed,  under  objection 
and  exception  by  the  defendant,  to  testify, 
among  other  things:  '*Tfaat  he  came  to 
Greensboro  many  years  ago,  and  that  for 
several  years  next  thereafter  he  lived  In 
the  famUy  of  his  cousin,  J.  S.  Hunter,  who 
was  the  father  of  the  child  Scott,  mentioned 
In  the'  telegram.  That  he  married  se^en 
years  before  the  death  of  the  child.  That 
he  had  not  lived  in  J.  S.  Hunter's  family 
for  six  years  last  before  the  death  of  the 
child,  but  had  lived  across  the  street  from 
him.    The   child   was   only   five   years   old 
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-when  he  died.  That  he  was  born  a  year 
after  he  quit  living  In  the  family  of  J.  S. 
Hunter.  That  by  reason  of  the  relationship 
and  close  association  he  saw  a  great  deal 
of  the  child  from  time  to  time,  and  loved 
him  very  much.  That  he  stood  next  to  his 
own  children  In  his  affections.  That  he 
thought  a  great  deal  of  the  little  fellow.  He 
was  a  bright  little  chap.  That  he  had  him 
on  his  knee  often,  and  naturally  thought  a 
great  deal  of  him.  He  was  very  dear  to 
me."  That  he  could  have  gotten  home  to 
the  funeral  If  the  message  had  been  deliver- 
ed any  time  prior  to  12  o'clock  on  the  night 
of  the  15th,  and  that  his  failure  to  be  at 
the  funeral  caused  him  great  pain  and  an- 
guish of  mind.  The  witness  figured  up  bis 
actual  traveling  expenses  and  other  things 
In  coming  and  going  to  a  sum  not  exceeding 
^18.80,  and  claimed  damages  in  addition 
thereto  for  mental  anguish  caused  by  not 
being  at  the  funeral  of  the  child  Scott 
The  defendant  objected  and  excepted  to  the 
action  of  the  court  in  allowing  the  plaintiff 
to  testify  in  regard  to  his  affection  for  the 
child,  and  his  anguish  and  suffering,  and 
Insisted  that  the  degree  of  relationship  was 
too  remote  to  be  regarded  as  an  element 
for  damages  In  this  case.  The  defendant 
presented  in  writing  the  following  prayers 
for  special  instructions,  which  were  refused: 
"(3)  It  being  admitted  that  Scott,  referred  to 
In  the  pleadings  and  In  the  message,  was  a 
second  cousin  of  the  plaintiff,  such  relation- 
ship was  so  remote  that  the  failure  to  get 
the  message  In  time  to  be  present  at  the 
funeral  Is  not  the  basis  for  a  claim  for 
damages,  and  the  consequent  mental  anguish 
therefrom  Is  too  remote.  You  will  therefore 
not  consider  that  In  making  up  your  verdict. 
(4)  Mental  anguish  on  the  part  of  the  plain- 
tiff is  not  an  element  of  damages  in  this  case. 
It  being  admitted  that  the  relationship  be- 
tween plaintiff  and  Scott  mentioned  in  the 
telegram  was  second  cousins.  (5)  There  is 
no  evidence  that  the  defendant  had  any 
knowledge  of  any  peculiar  or  Intimate  rela- 
tions existing  between  plaintiff  and  the  child 
Scott,  and,  In  the  absence  of  such.  It  being 
admitted  that  Scott  was  the  son  of  a  cousin 
of  the  plaintiff,  the  plaintiff  cannot  recover 
anything  for  or  on  account  of  mental  an- 
guish. (6)  If  the  plaintiff  is  entlUed  to  re- 
cover anything.  It  is  only  his  actual  expenses 
In  coming  to  Greensboro  and  returning  to  his 
business."  Upon  the  second  Issue  the  court 
charged  the  Jury,  among  other  things,  in 
substance,  that,  if  they  believed  the  evi- 
dence, they  would  find  that  J.  S.  Hunter 
was  the  father  of  the  Scott  referred  to  in 
the  telegram,  and  that  the  plaintiff  and  J. 
S.  Hunter  were  first  cousins,  and  that  from 
such  relationship  there  Is  no  presumption 
that  the  plaintiff  suffered  mental  anguish 
on  account  of  his  inability  to  be  present  at 
the  funeral  of  the  child,  Scott;  but  that  the 
burden  was  upon  the  plaintiff  to  show  by 
the  greater  weight  of  evidence  that  there 
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existed  between  tbe  plaintiff  and  the  said 
Scott  such  tender  ties  of  love  and  affection 
that  Ills  inability  to  be  present  at  the  funeral 
caused  him  to  suffer  mental  anguish,  and 
that  such  inability  to  be  present  was  caused 
by  the  negligence  of  the  defendant  The 
issues  and  answers  thereto  were  as  follows: 
"(1)  Was  the  defendant  guilty  of  negligence 
as  alleged  in  the  complaint?  Yes.  (2)  What 
damage,  if  any,  has  the  plaintiff  sustained 
on  account  of  mental  anguish?  |150.  (3) 
If  so,  what  damage,  if  any,  has  plaintiff  sus- 
tained on  account  of  expenses  incurred? 
$18.80."  The  defendant  appealed  from  the 
judgment  rendered.  The  former  opinion  in 
this  case  is  reported  hi  130  N.  O.  602,  41  S.  B. 
796, 

King  &  Kimball  and  F.  H.  Busbee  &  Son, 
for  appellant  Scales,  Taylor  &  Scales,  for 
appellee. 

DOUGLAS,  J.  (after  stating  the  facts). 
Although  there  is  no  exception  to  the  issues, 
and  apparently  no  misunderstanding  as  to 
their  meaning,  we  think  it  better  to  call  at- 
tention to  the  inaccuracy  of  the  second  issua 
It  should  read  as  follows:  "What  damage, 
tf  any,  has  the  plaintiff  thereby  sustained 
on  account  of  mental  anguish?*'  Or,  **What 
damage,  if  any,  has  the  plaintiff  sustained  on 
account  of  mental  anguish  caused  by  such 
negligence 7*  The  exact  form  of  the  Issue  is 
immaterial,  but  it  should  directly  present  the 
causal  relation  between  the  negligence  of 
the  defendant  and  the  damages  sustained 
therefrom  oy  the  plaintiff.  This  is  especial- 
ly important  in  suits  involving  mental  an- 
guish. The  defendant  did  not  contribute  to 
the  death  of  the  child  in  any  way,  and  can- 
not be  held  responsible  for  any  anguish  or 
sorrow  directly  resulting  from  his  death.  All 
that  it  can  be  held  liable  for  is  the  addi- 
tional anguish  caused  by  its  own  negligence, 
which  in  this  case  seems  to  be  only  the  an- 
guish resulting  from  the  failure  of  the  plain- 
tiff to  be  present  at  the  funeral.  We  use  the 
word  "anguish"  as  Indicating  a  high  degree 
of  mental  suffering,  without  which  the  plain- 
tiff should  not  recover  substantial  damages. 
Mere  disappointment  would  not  amount  to 
mental  anguish,  or  entitle  the  plaintiff  to 
more  than  nominal  damages.  In  all  cases 
damages  for  mental  anguish  are  purely  com- 
pensatory, and  should  never  exceed  a  Just 
and  reasonable  compensation  for  the  injury 
suffered.  As  this  court  has  said  in  Gashion's 
Case,  124  N.  C.  459,  466,  32  8.  E.  740,  45  L. 
R.  A.  160:  If  the  defendant  has  been  negli- 
gent, it  is  the  duty  of  the  Jury  "to  give 
to  the  plaintiff  a  fair  recompense  for  the 
anguish  she  has  suffered  from  such  ne^i- 
gence,  but  from  that  alone;  and  in  determin- 
ing the  amount  they  shopld  render  to  each 
party  exact  and  equal  justice,  without  the 
shadow  of  generosity,  which  is  not  a  virtue 
when  dealing  with  the  property  of  others." 
As  both  parties  seemed  to  be  content  with 


the  issues,  which  may  not  have  caused  any 
confusion  In  the  minds  of  the  Jury,  we  do 
not  feel  authorized  to  set  aside  the  verdict 
However,  as  there  might  be  cases  in  which 
such  issues  would  be  fatally  defective,  we 
deem  it  better  to  again  call  the  attention  of 
the  profession  to  the  importance  of  having 
issues  which,  either  in  themselves,  or  in 
connection  with  admissions  of  record,  are 
sufficient  to  sustain  the  Judgment  Tucker 
V.  Satterthwalte,  120  N.  C.  118,  27  a  E.  45. 

We  do  not  think  that  the  plaintiff  can  re- 
cover his  expenses  coming  to  Greensboro,  as 
they  do  not  appear  to  have  been  caused  in 
any  way  by  the  defendant's  negligence.  If 
the  defendant  had  been  guilty  of  no  negli- 
gence whatever,  and  the  telegram  had  been 
promptly  delivered,  the  plaintiff  would  ap- 
parently have  incurred  the  same  traveling 
expenses  in  coming  to  Greensboro.  There- 
fore the  amount  of  118.80,  found  in  the  third 
issue,  must  be  stricken  out  of  the  Judgment 

The  defendant  contends  that,  as  a  matter 
of  law,  the  plaintiff  cannot  recover  on  ac- 
count of  simple  inability  to  attend  the  fa- 
neral  of  a  second  cousin,  and  that,  if  he  can 
so  recover,  he  can  do  so  only  upon  the  ab- 
solute prerequisite  that  the  defendant  knew 
or  was  informed  of  the  peculiar  relations  ex- 
isting between  him  and  the  child.  Both  of 
these  questions  have  been  decided  by  this 
court  adversely  to  the  defendant  In  Cash- 
ion's  Case,  123  N.  C.  267,  31  S.  E.  4dS,  It 
was  held  that,  while  the  relation  of  broth- 
er-in-law is  hot  sufficiently  near  to  raise  any 
presumption  of  mental  anguish,  the  actual 
existence  of  said  anguish,  If  found  as  a  fact 
by  the  Jury,  would  entitle  the  plaintiff  to 
recover  substantial  damages.  In  that  case 
the  court  says:  "It  is  true  that  there  are 
certain  facts  which,  when  proved,  presume 
mental  anguish.  The  tender  ties  of  love  and 
sympathy  existing  between  husband  and 
wife  or  parent  and  child  are  the  common 
knowledge  of  the  human  race,  as  they  are 
the  holiest  instincts  of  the  human  heart 
♦  ♦  ♦  But  beyond  the  marriage  state  this 
presumption  extends  only  to  near  relatives 
of  kindred  blood,  as  acute  affection  does  not 
necessarily  result  from  distant  kinship  or 
mere  affinity.  A  brother's  love  is  sufficiently 
universal  to  raise  the  presumption,  but  not 
so  with  a  brother-in-law,  who  is  often  an 
indifferent  stranger,  and  sometimes  an  un- 
welcome Intruder  in  the  family  circle.  It  is 
true  that  with  him  such  affection  may  exist 
and  in  the  present  case  doubtless  does  exist; 
but  it  must  be  shown."  In  Bennett  v.  Tel. 
Co.  128  N.  a  108,  38  8.  E.  2W,  the  court 
speaking  through  Clark,  J.,  says:  "The  ob- 
jection that  the  relationship  of  the  sendee 
[father-in-law]  does  not  entitle  the  plaintiff 
to  recover  for  mental  anguish  by  reason  of 
failure  to  be  at  his  daughter's  funeral  is 
answered  by  the  discussion  and  decision  in 
Cashlon  v.  Tel.  Co..  123  N.  C.  267  [31  S.  B. 
4a31."  This  line  of  decisions  has  been  so 
recently  affirmed  and  followed  in  tbe  well- 
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conaidered  opinion  in  Bilgbt  r.  TeL  Co.,  132 
N.  G.  S17,  48  8.  £.  841,  tliat  further  discus- 
sion seems  useless.  The  court,  speaking 
through  Walker,  J.,  says  on  pages  822,  823^ 
182  N.  G.,  and  pages  842,  848,  48  8.  SL: 
"The  law  does  not  regard  so  much  the  tsch«' 
nlcal  relation  between  the  parties,  or  their 
legal  status  in  respect  to  each  oth^,  as  it 
does  the  actual  relation  that  exists,  and  the 
state  of  feeling  between  them.  It  does  not 
raise  any  presumption  of  mental  anguish 
when  there  is  no  relation  by  blood,  btrt;  if 
mental  suffering  does  actually  result  from 
the  failure  to  deliver  a  message  where  there 
Is  only  afiBnity  between  the  parties.  It  may 
be  shown,  and  damages  recorered.  A  wo- 
man suddenly  bereft  of  her  husband,  and 
who  has  no  father  or  other  relatlYe  or  friend 
to  whom  she  can  turn  in  her  distress,  except 
the  uncle  of  her  husband,  might  well  call 
upon  him  for  consolation  and  assistance,  es- 
pecially when,  as  is  abundantly  shown  in 
the  OTidence^  In  this  case,  he  was  her  bus- 
band's  nearest  Hying  relative,  and  had  rear- 
ed and  educated' him  and  was  'devoted  to  her 
husband  and  herself,'  and  stood  toward 
them  in  the  place  of  a  parent.  She  had  ev* 
ery  right  to  expect  that,  as  soon  as  the  sad 
news  of  the  death  of  her  husband  had  reach- 
ed him,  he  would  come  at  once  to  her,  and 
give  her  that  comfort,  consolation,  and  as- 
sistance which  she  sorely  needed.  If  he  was 
not  her  father,  be  entertained  for  her  all  of 
the  tender  regard  and  affection  of  a  parent, 
and  was  as  much  interested  in  her  welfare 
as  if  he  had  been  her  father;  and  she  could 
therefore  reasonably  expect  that  he  would 
dOk  under  the  circumstances,  precisely  what 
her  father  would  have  done  if  he  had  been 
living.  It  is  needless  to  discuss  the  question 
further,  as  this  court  has  settled  it  against 
the  defendant  *We  do  not  mean  to  say,' 
says  Douglas,  J.,  speaking  for  the  court, 
that  damages  for  mental  anguish  may  pot 
be  recovered  for  the  absence  of  a  mere 
friend,  If  it  actually  results;  but  it  is  not 
presumed.  The  need  of  a  friend  may  cause 
real  anguish  to  a  helpless  widow  left  alone 
among  strangers  with  an  infant  child  and 
the  dead  body  of  her  husband.  In  the  pres* 
ent  1^aBe  the  plaintiff  seems  to  have  received 
the  full  measure  of  Ghristian  charity  from  a 
generous  community;  but  it  may  be  that  she 
did  not  expect  it,  and  looked  alone  to  her 
brother-in-law,  whose  absence  she  so  keenly 
felt  If  so,  she  may  prove  it'— citing  Gashion 
V.  T*L  Go.,  123  N.  G.  267  [31  8.  B.  488]." 

It  will  be  seen  that  the  cases  all  proceed 
upon  the  principle  that  the  nearness  of  the 
relationship  is  material  only  where  the  pre- 
sumption Is  relied  on;  but  that  mental  an- 
guish may  exist  as  a  fact  where  there  is  no 
such  presumption.  In  such  cases  it  is  a 
matter  of  proof,  and  may  be  Inferred  from 
all  the  surrounding  circumstances,  as  well  as 
the  personal  testimony  of  the  plaintiff.  The 
plaintiff  Is,  of  course,  an  interested  witness, 
and  his  testimony,  like  that  of  all  such  wit^* 


nesses,  should  be  scrutinlEed  with  care;  but 
if,  after  such  scrutiny,  the  Jury  believe  he 
has  testified  truthfully,  they  should  give  to 
his  testimony  the  same  weight  they  would  to 
that  of  any  other  credible  witness.  There  is 
no  reason  why  a  party  should  not  become  a 
witness  in  his  own  behalf,  especially  in  mat- 
ters peculiarly  within  his  personal  knowl- 
edge; and  the  law  does  not  discredit  him 
for  doing  so,  but  simply  provides  for  that 
Just  scrutiny  by  which  alone  the  motives  of 
human  conduct  can  be  interpreted. 

The  secoKid  exception  Is  to  the  refusal  of 
the  court  to  charge  that  the  phUntifl  could 
not  recover  in  the  absence  of  any  evidence 
that  the  defendant  knew  or  was  informed  of 
the  peculiar  and  intimate  relations  exist- 
ing bebRreen  the  plaintiff  and  the  deceased 
child.  Such  instructions  were  properly  re- 
fused, as  has  been  repeatedly  held  by  this 
court  Sherrlll  v.  Tel.  Go.,  IW  Ni  0.  527,  14 
8.  EL  94;  Lyne  v.  Tel.  Oo.,  128  N.  G.  129, 
81  8.  R  800:  Gashion  v.  Tel.  Go.,  123  N.  G. 
267,  81  &  a  498;  Id.,  124  N.  G.  459,  82  8. 
SL  746^  46  L.  B.  A.  160;  Laudle  v.  Tel.  Go., 
124  N.  G.  528,  82  S.  SL  886;  Hendridus  v. 
Tel.  Go.,  120  N.  G.  804,  85  8.  B.  648,  78  Am. 
St  Rep.  658;  Laudle  v.  T^L  Go.,  126  N.  G. 
481,  85  a  B.  810,  78  Am.  St  Bep.  668;  Ben- 
nett V.  Tel.  Go.,  128  N.  G.  108,  88  S.  E.  294; 
Meadows  v.  Tel.  Go.,  182  N.  G.  40,  43  8.  B. 
512;  Bright  v.  Tel.  Co.,  132  N.  G.  317,  43  8. 
B.  841.  In  Sherriirs  Gase  the  telegram  was: 
"Tell  Henry  to  come  home;  Lou  is  bad  sick." 
In  Lyne's  Gase  it  was:  ''Gregory  met  ac- 
cident; not  live  more  24  26  hours."  In 
Oashion's  Gase  it  was:  "To  J.  W.  Mock: 
Gome  at  once,  Mr.  Gashion  is  dead,  killed  at 
work.  John  Payne."  In  Leudie's  Gase  it 
was:  "Frank  dead.  Meet  depot  at  Wades- 
boro  8  a.  m.  Bury  him  in  Ghesterfi^d,  grave 
3  feet."  In  Hendricks'  Gase  it  was:  "Presb 
died  this  morning,"  and  "Gome  quick,  will 
bury  Presh  to-morrow."  In  Meadows'  Gase 
it  was:  "Will  Phillips'  wife  at  point  of 
death."  In  Brigbt's  Gase  it  was:  "Mr. 
Bright  Is  dead,  will  bury  at  Liberty  Sunday 
morning."  In  that  case— 182  N.  G.,  at  page 
324,  43  8.  B.  843~-Walker,  J^  speaking  for 
the  court,  says:  "It  Is  not  a  valid  objection 
to  the  plaintllTs  right  of  recovery  that  the 
message  did  not  sufficiently  disclose  its  pur- 
pose, or  show  that  the  plaintiff  desired  Goop- 
er  to  come  to  Wadesboro.  It  has  been  re- 
peatedly decided  by  this  court  in  cases  where 
the  relationship  of  the  parties  was  not  dis- 
closed, and  the  special  purport  of  the  mes- 
sage could  not  possibly  have  been  under- 
stood, that  It  was  not  necessary  for  the  com- 
pany to  know  the  relation  between  the  send- 
er and  sendee  from  the  terms  of  the  mes^ 
sage,  or  to  know  anything  more  than  that 
the  message  is  one  of  importance,  and  that 
this  should  always  be  inferred  from  the  fact 
that  it  relates  to  the  illness  or  death  of  a 
person.  When  this  Is  tbe  case,  it  is  suffl- 
cient  to  put  the  company  on  notice  that  a 
failure  to  deliver  will  result  in  mental  suf 


748 


47  80UTHBASTBBN  BBPOBTBB. 


(N.a 


ferlDg  for  which  damages  may  be  recov- 
ered." 

The  Judgment  of  the  court  below  is  af* 
firmed. 

CLARK,  O.  J.  (concurring).  Mental  suffer- 
ing is  as  real  as  physical  Byery  one  who 
has  suffered  either  is  a  competent  witness 
that  there  is  no  fiction  about  it  There  is  the 
same  practical  difficulty  in  measuring  com- 
pensation for  physical  anguish  as  for  mental, 
but  the  same  difficulty  arises  also  in  nearly 
all  cases  of  estimating  unliquidated  damages. 
Juries,  under  the  instruction  of  learned  and 
lust  Judges,  who  will  restrain  excessive  ver- 
dicts, must,  upon  consideration  of  all  the  evi- 
dence, award  fair  compensation.  All  courts 
allow  compensation  for  mental  suffering,  not 
only  when  accompanied  by  physical  pain,  but 
in  many  cases  when  there  is  no  physical  suf- 
fering; as  in  actions  for  seduction,  slander, 
libel,  breach  of  promise  of  marriage,  and  per- 
haps some  others.  The  courts  in  the  several 
independent  state  Jurisdictions  in  this  coun- 
try have  not  been  agreed  as  to  the  allowance 
of  damages  for  mental  suffering  when  it  has 
been  caused  by  the  wrongful  or  negligent 
conduct  of  a  telegraph  company  in  the  delay 
or  nondelivery  of  what  are  known  as  "death 
messages,"  but  the  uniform  and  unbroken  de- 
cisions of  this  court  place  it  among  those 
that  allow  recovery  in  such  cases.  The  legal 
rule  laid  down  is  clear  and  Just  "In  all 
cases  damages  for  mental  anguish  are  purely 
compensatory,  and  should  never  exceed  a 
Just  and  reasonable  compensation  for  the  in- 
Jury  suffered."  And  we  have  Just  repeated 
in  Bowers  v.  Tel.  Go.  (at  this  term)  47  8.  B. 
597,  that  mere  disappointment  will  not 
amount  to  mental  anguish.  When  the  rela- 
tionship of  the  parties  is  close,  the  law  pre- 
sumes some  mental  anguish  from  the  fact 
that  the  telegram  was  sent,  the  amount  of 
the  compensation  for  the  mental  suffering 
caused  by  the  failure  to  deliver  being  a  mat- 
ter for  the  Jury  upon  the  evidence.  The  neai^ 
ness  of  the  relationship  is  only  material  when 
this  presumption  is  relied  upon.  There  is  no 
better  statement  of  the  rule  on  this  point 
than  that  to  be  found  in  the  clearly  reasoned 
opinion  of  Mr.  Justice  Walker  in  Bright  v. 
TeL  Co.,  132  N.  O.  817,  43  8.  B.  841:  ^'The 
law  does  not  regard  so  much  the  technical 
relation  between  the  parties,  or  their  legal 
status  to  each  other,  as  it  does  the  actual  re- 
lation that  exists,  and  the  state  of  feeling 
between  them.  It  does  not  raise  any  pre- 
sumption of  mental  anguish  when  there  Is 
no  relation  by  blood,  but  if  mental  suffering 
does  actually  result  from  the  failure  to  deliv- 
er a  message  (of  this  nature)  where  there  is 
only  affinity  between  the  parties,  it  may  be 
recovered.  •  •  ♦  It  is  not  necessary  for 
the  company  to  know  the  relation  between 
the  sender  and  the  sendee  from  the  terms  of 
the  message,  or  to  know  anything  more  than 
that  the  message  is  one  of  importance;  and 
this  should  always  be  inferred  from  the  fact 


that  it  relates  to  the  Illness  or  death  of  a  per* 
son.  When  this  is  the  case,  it  is  sufficient 
to  put  the  company  on  notice  that  a  failure 
to  deliver  will  result  in  mental  suffering  for 
which  damages  may  be  recovered."  Since  it 
is  established  as  a  fact  in  this  case  that 
there  was  mental  suffering  caused  by  the  de- 
fendant's failure  to  deliver  the  telegram,  and 
there  was  evidence  to  prove  it  this  case  does 
"not  fall  beyond  the  limits  of  the  law"  which 
holds  the  defendant  liable  to  render  Just  com* 
pensation  for  the  injury  it  has  inflicted. 

WALKBB,  J.  (concurring).  The  doctrine 
of  mental  anguish,  which  has  been  recognized 
and  applied  in  this  court  for  many  years, 
either  has  no  scientific  or  rational  basis  upon 
which  to  rest  so  as  to  Justify  a  recovery  by 
father,  brother,  husband,  or  any  other  person 
bound  to  another  by  a  close  tie  of  blood  or 
marriage,  of  damages  from  a  telegraph  oom- 
pany  for  the  negligent  failure  to  deliver  a 
message,  or  the  rulings  and  Judgment  in  this 
case  must  be  free  from  error.  We  cannot 
deny  to  the  plaintiff  the  right  to  recover  any 
damages  which  he  may  have  sustained,  un- 
less we  completely  repudiate  the  doctrine,  re- 
verse our  former  decisions,  and  deny  to  ev- 
erybody the  right  to  recover  damages  for 
mental  anguish  caused  by  the  negligence  of 
a  telegraph  company  in  delivering  messages. 
When  we  once  admit  the  correctness  of  the 
principle  upon  which  such  recoveries  have 
been  based  (and  this  has  been  done  at  the 
present  term  in  Cogdell  v.  Tel.  Co.,  47  S.  B. 
490,  and  Hood  v.  Tel.  Co.,  47  &  B.  007,  and 
at  the  February  term,  1902,  in  Meadows  v. 
Tel.  Co.,  182  N.  C.  40,  43  8.  B.  512,  and 
Bright  V.  Tel.  Co.,  132  N.  C.  817,  43  S.  B.  841. 
by  a  unanimous  court),  we  must  carry  this 
admittedly  correct  principle  to  its  legitimate 
and  logical  conclusion,  and  to  its  necessary 
consequence,  and  permit  a  recovery  by  any 
one,  without  regard  to  the  closeness  of  rela- 
tionship, who  can  show  the  negligence,  and 
that  mental  anguish  proximately  resulted 
therefrom.  The  doctrine,  as  stated  In  the 
former  decisions  of  this  court  could  not  have 
been  restricted  to  close  relationships,  but  in 
its  very  nature  extended  to  those  which  are 
remote,  as  it  was  founded  upon  a  breach  of 
public  duty  by  the  telegraph  company,  which 
duty  required  that  messages  should  be  trans- 
mitted and  delivered  with  reasonable  care 
and  dispatch,  and  with  due  regard  for  the 
rights  of  the  patrons  of  the  company.  The 
public  Is  vitally  int^ested  in  the  performance 
of  this  duty,  and,  whenever  there  is  a.breach 
of  it,  the  right  to  recover  damages  flowing 
from  the  breach  depends  upon  the  ability  of 
the  party  who  alleges  that  he  has  been  In- 
jured by  the  failure  of  duty  to  prove  his  ac- 
tual damages,  which  include  damages  for 
mental  anguish  and  may  consist  solely  of 
such  damages.  Cashion  v.  TeL  Co.,  123  N. 
C.  267,  31  &  B.  493.  It  is  a  question  of 
proof,  and  not  one  of  close  relationship,  which 
determines  the  right  to  recover  damages  for 
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tbe  injury.  We  can  imagine  a  case  where 
there  is  no  relationship,  and  yet  where  the 
parties  are  quite  as  closely  united  and  bound 
to  each  other  by  ties  of  affection  as  if  a  close 
relationship  existed.  The  closeness  of  the  re- 
lationship does  not  of  itself  necessarily  prove 
that  there  has  been  mental  anguish  where 
there  has  been  a  negligent  failure  to  deliver 
a  message.  It  is  a  circumstance  to  be  con- 
sidered by  the  Jury  in  determining  whether 
or  not  there  has  been  any  mental  suffering, 
and  this  court  has  said  that  the  relationship 
of  the  parties  may  be  so  close  as  to  raise  a 
presumption  of  mental  anguish  and  conse- 
quent damage.  The  doctrine,  as  established 
by  the  former  decisions  of  this  court,  is  that 
mental  anguish  may  be  the  basis  for  the  re- 
covery of  damages,  without  regard  to  the 
particular  relationship  of  the  parties.  The 
relationship  was  referred  to  merely  as  being 
evidence  of  mental  anguish,  wlilch  is  strong 
or  weak,  according  to  the  degree  of  relation- 
ship. It  was  never  intended  to  assert  that 
a  person  who  is  not  closely  related  by  blood 
or  marriage  to  the  person  whose  sickness  or 
death  is  announced  in  the  message  cannot  re- 
cover if  mental  anguish  actually  resulted 
from  the  default  of  the  defendant  Take  the 
case  of  a  person  who  is  but  slightly  related 
to  the  person  whose  sickness  or  death  is  aji- 
nounced  in  the  message,  but  who  stands  to- 
wards him  in  loco  parentis.  Should  he  be 
denied  the  right  to  recover,  when  a  son,  be- 
tween whom  and  his  father  there  has  been 
long  estrangement  and  bitterly  hostile  feel- 
ings, is  permitted  to  recover  for  failure  to  de- 
liver a  message  announcing  his  father's  sick- 
ness or  death,  merely  because  he  and  his  tA- 
ther  are  closely  related  by  blood?  I  go  back 
to  my  first  proposition:  The  doctrine  is  either 
fundamentally  wrong,  or,  if  it  is  right,  the 
idea  that  it  Is  confined  to  close  relations  must 
be  abandoned,  as,  in  my  Judgment— and  I  say 
so  with  the  utmost  respect  for  the  opinion  of 
others— it  has  nothing  to  sustain  it.  If  the 
doctrine  established  by  our  former  decisions 
Is  wrong,  it  should  be  promptly  reversed,  and 
the  cases  in  which  it  was  established  should 
be  overruled;  but,  if  it  is  right,  it  should  be 
enforced  by  a  reasonable,  and,  above  all 
things,  a  logical,  application  of  the  principle 
on  which  it  rests  to  the  facts  of  each  case  as 
presented.  I  can  see  no  middle  ground  upon 
which  we  can  safely  stand.  We  are  either 
right  in  this  particular  case,  or  we  are  wrong 
altogether.  If  the  doctrine  is  limited  in  its 
operation,  as  suggested,  I  cannot  give  my  as- 
sent to  it  at  all;  for  there  must  be  some- 
thing radically  wrong  in  a  principle  which 
cannot  be  safely  carried  to  its  logical  re- 
sults, so  as  to  reach  all  cases  coming  fairly 
within  Its  scope.  If  the  reason  upon  which 
the  doctrine  is  founded  applies  to  one  case. 
It  must  apply  to  all,  leaving  the  degree  of 
•kinship  to  affect  only  the  amount  of  the  dam- 
ages. The  insuperable  difficulty  which,  it  is 
admitted,  will  be  encountered  in  drawing  the 
4ine  at  which  the  doctrine  must  cease  to  have 


any  application,  is  a  cogent  reason  for  the 
assertion  that  there  is  no  limit  to  the  doc- 
trine if  it  was  a  sound  one  in  its  origin.  It 
is  replied  that  the  line  at  which  there  ceases 
to  be  a  presumption'  of  mental  anguish  can- 
not be  drawn  with  any  accunicy.  This  may 
be  a  reason,  not  for  questioning  the  correct- 
ness of  the  doctrine,  nor  for  limiting  it  in 
its  operation,  but  merely  for  denyihg  that 
there  is  any  such  presumption.  It  may  be 
that  it  would  be  more  correct  to  say  that  re- 
lationship is  a  fact  or  circumstance  to  be 
considered  by  the  Jury  as  evidence  of  mental 
anguish,  which  will  be  stronger  or  weaker  in 
its  probative  force  in  proportion  to  the  degree 
of  relationship,  whether  near  or  remote.  My 
conclusion  is  that,  if  we  are  to  continue  to 
recognise  and  enforce  the  right  to  recover  for 
mental  anguish,  the  principle,  which  under- 
lies and  supports  that  right,  cannot  be  con- 
fined to  any  merely  arbitrary  limit,  but  must 
be  applied  to  any  case  in  which  a  negligent 
failure  to  deliver  a  message  may  cause  men- 
tal suffering.  If  the  principle  has  no  proper 
place  within  the  borders  of  our  Jurispru- 
dence, we  should  drive  it  out  at  once  as  an 
unwelcome  intruder,  and  not  expel  it  by 
gradually  limiting  its  sphere  of  operation  or 
by  a  slow  process  of  elimination.  I  repeat: 
The  doctrine  of  mental  anguish,  as  it  is  call- 
ed, is  either  radically  wrong,  or  it  applies  to 
the  facts  of  this  case. 

CONNOR,  J.  (dissenting)^  The  doctrine  by 
which  the  sendee  of  a  message  was  held  to 
be  entitled  to  recover  for  failure  to  deliver 
promptly,  in  addition  to  nominal  damages, 
compensation  for  mental  anguish,  was  first 
established  by  this  court  in  Young  v.  Tel. 
Co.,  107  N.  O.  871,  11  S.  B.  1044,  9  L.  R.  A.  , 
669,  22  AuL  St  Rep.  883.  The  message  in 
that  case  announced  the  extreme  illness  of 
the  sendee's  wife,  and  urged  him  to  "come 
in  haste.''  As  the  facts  appeared  in  the  rec^ 
ord,  they  appealed  strongly  to  the  filings 
of  the  court  The  negligence  was  gross. 
The  doctrine  then  established  has  been  fruit- 
ful of  much  litigation.  Many  of  the  cases 
have  shown  gross  negligence,  and  some  of 
them  most  aggravating  and  intense  suffering 
caused  thereby.  Wliatever  may  be  my  opin- 
ion of  the  scientific  basis  of  the  doctrine,  I 
have  no  disposition  to  regard.it  as  an  opto 
question  in  this  court  It  is  settled  here. 
No  one  who  has  given  the  question  careful 
thought  can  fail  to  be  impressed  with  the 
difficulty  of  giving  it  a  satisfactory  proetical 
operation.  To  estimate  and  separate  in  dol- 
lars the  quantum  of  suffering,  mental  and 
otherwise,  a  person  experiences  by  reason  of 
learning  of  the  death  and  of  being  unable 
to  attend  the  funeral  of  a  deceased  relative, 
must  give  to  a  conscientious  Juror  much  diffl- 
cnlly.  I  cannot  but  think  that  if  the  Judge 
who,  with  great  lucidity,  lays  down  the  prin- 
ciple, were  called  upon  to  apply  it,  the  doc- 
trine would  not  find  so  much  favor.  How- 
ever this  may  be,  the  best  answer  to  the  ob- 
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jection  that  it  is  difficult  to  do  is  fotmd  in 
tlie  fact  that  it  is  done.  The  only  question 
presented  by  the  appeal  In  this  case  is  wheth- 
er a  doctrine  originating  in  the  case  of  an 
absent  husband  summoned  to  the  death  bed 
of  a  dying  wife,  and  applied  to  other  and 
more  distant  relatives,  is  to  have  any  limit 
whatever.  I  fully  recognize  how  difficult  it 
la  to  fix  the  limit  As  I  understand  the  cas- 
es, within  a  certain  limit  there  is  a  presump- 
tion tliat  the  plaintiff  sustained  mental  an- 
guish; as  in  case  of  a  brother.  Oashion's 
Case,  124  N.  a  459,  82  S.  E.  746,  46  L.  R. 
A.  160.  Beyond  this  limit  there  is  no  pre- 
sumption, but  the  plaintiff  must  retain  in 
his  memory,  and,  months  after  the  injury, 
unfold  bis  mental  condition  to  €he  Jury,  to 
enable  them  to  say  how  many  dollars  will 
compensate  him.  The  t»urt  says,  "Damages 
for  mental  anguish  are  purely  compensatiNT, 
and  should  never  exceed  a  Just  recompense 
for  the  anguish."  If  it  be  said— as  it  cer* 
tainly  is— that  it  is  difficult  to  say  within 
what  degree  of  relationship  the  sendee  has 
a  cause  of  action,  it  may  be  answered  that 
it  is  not  more  so  than  to  say  within  what 
degree  there  is  a  presumption  of  mental  an- 
guish. It  is  said  that  fictions  in  the  law 
''have  had  their  day,"  and  **have  been  dead 
35  years."  It  would  seem,  with  all  possible 
deference,  that  the  doctrine  of  mental  an- 
guish, with  its  logical  results,  is  not  very 
far  removed  from  the  domain  of  legal  fiction. 

I  cannot  concur  in  the  conclusion  reached 
by  ttie  court  in  this  case.  It  may  be  that 
the  coTurt  is  committed  to  an  unlimited  field 
0f  litigation  in  these  cases.  I  do  not  care  to 
review  the  cases.  I  simply  wish  to  say  that, 
in  my  opinion,  if  any  limit  is  ever  fixed,  the 
plaintiff's  case  will  fall  far  beyond  the  out* 
side  boundary.  It  is  difficult  to  discuss  these 
cases.  Men  view  such  matters  so  differently 
that  th^  may  not  easily  make  themselves 
understood.  If  it  is  desired  to  compel  the 
defendant  con4)any  to  discharge  its  duty  to 
the  public  with  all  reasonable  promptne^ 
and  dispatch,  there  can  be  no  doubt  that  the 
Legislature  has  the  power  by  appropriate  leg> 
Islation  to  do  so. 

I  do  not  think  that  the  plaintiff,  in  any  re- 
spect of  the  testimony,  is  entitled  to  recover 
for  mental  anguish. 


(1S4  N.  C.  786) 

STATE  V.  LILE8. 

(Supreme  Court  of  North  Carolina.    April  19, 

1904.) 

BASTASOr— IVATUBB    OF    PBOCXEOIRQ— MABBIBO 
WOMEN— LEOTTDfACT— ISSUES  OF  FACT. 

1.  A  proceeding  in  bastardy  under  Code,  i  32, 
to  compel  the  father  or  mother  of  a  bastard 
child  to  give  bond  to  indemnify  the  county  from 
the  subsequent  maintenance  of  such  child,  is  a 
oivil  pro<»6ding,  and  not  a. criminal  prosecu- 
don. 

'2.  In   a  bastardy   proceeding   the   legitimacy 
W  illegitimacy  of  a  child  born  of  a  married 
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woman  is  an  issue  of  fact  depending  on  proof 
of  the  impotency  or  nonaccess  of  the  husband, 
and  this  whether  the  child  was  begotten  oi  bom 
in  wedloclc. 

Appeal  from  Superior  Court,  Union  Coun- 
ty;  Bryan,  Judge. 

Proceeding  by  the  state  against  Lester 
Liles  for  bastardy.  From  a  Judgment  in  fa- 
vor of  the  state,  defendant  appeals.  Af- 
firmed. 

Redwine  &  Stack  and  Williams  &  Lem- 
mond,  for  appellant  Adams,  Jerome  &  Arm- 
field  and  the  Attomay  General,  for  the 
State. 

CLABK,  C.  J.  This  is  a  proceeding  in  bas- 
tardy. The  prosecutrix  was  a  married  wo- 
man at  the  time  of  the  birth  of  the  child, 
which  was  bom  four  or  five  months  after 
marriage.  The  court  charged  the  jury  that 
**this  is  a  criminal  action,  and  the  offense 
is  completed  when  the  child  is  begotten." 
To  this  the  defendant  excepted.  The  object 
of  the  proceeding,  as  stated  in  Code,  i  82, 
is  to  require  the  mother,  if  she  shall  refuse 
to  declare  the  father,  to  "give  bond  payable 
to  the  state  with  sufficient  surely  to  keep 
such  child  or  children  from  being  chargeable 
to  the  county,"  and,  if  she  shall  accuse  any 
man  with  being  the  father,  if  he  admit  the 
charge,  or,  denying  it,  shall  be  found  to  be 
the  father  of  such  child,  he  shall  give  bond 
with  sufficient  surety  to  indemni^  the  coun- 
ty from  charges  for  the  maintenance  of  such 
cMld,  with  a  provision  that  from  the  judg- 
ment "the  affiant,  the  woman  or  the  defend- 
ant, may  appeal  to  the  next  term  of  the  su- 
perior court  of  the  county  where  the  trial 
is  to  be  had  de  novo."  The  law  as  to  pro- 
ceedings in  bastardy  first  appears  In  the 
Laws  of  North  Carolina  of  1741,  c  14,  i 
10,  and  may  be  found  at  page  174  of  volume 
28,  State  Records,  in  which  volume  the  laws 
still  extant  from  1066  to  1791  are  collected 
and  reprinted.  Some  slight  changes  were 
made  in  1799.  Chapter  581,  i  2,  and  other 
statutes  mentioned  in  the  heading  to  section 
82  of  the  present  Code  (of  1883).  The  statute 
is  also  codified  in  Rev.  St  c.  12,  i  1,  and  Rev. 
Code,  c.  12,  S  1.  Clearly,  the  object  of  the 
statute  is  in  no  sense  criminal,  but  is  ex- 
pressed on  its  face  to  be  a  fiscal  regulation 
to  compel  the  ^mother  or  (if  the  father  was 
declared  by  her,  and  proved  to  be  such)  the 
father  to  give  sufficient  surety  "to  keep  such 
child  from  being  chargeable  to  the  county" 
for  its  maintenance.  Accordingly  we  find 
that  in  an  unbroken  line  of  decisions  down  to 
and  including  State  v.  Edwards  (1892)  110  N. 
C.  611,  14  S.  B.  741«  in  which  the  authorities 
are  collected,  and  which  was  a  unanimous 
opinion,  it  is  held  that  the  proceeding, 
though  it  has  some  anomalous  features,  was 
civil  in  its  nature,  and  not  even  quasi  crim- 
inal ;  citing  with  approval,  among  other  cas- 
es, State  V.  Higgins,  72  N.  a  226,  to  that  ef- 
feet  Among  the  long  line  of  cs^ea  holding 
that  the  proceeding  was  dvil  in  all  easential 
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featnreB  are,  besides  State  t.  Sdwarda,  enpnu 
the  following:  State  v.  Peeples,  108  N.  a 
768,  18  S.  B.  8;  State  v.  Orouee,  86  N.  a 
617 ;  State  y.  Bryan,  83  N.  G.  611 ;  State  t. 
Wllkie,  85  N.  a  513  (all  tbeee  being  cases 
subsequent  to  the  act  of  1879) ;  State  t.  Hlg- 
gins,  72  N.  a  226;  State  v.  Hickexson,  Id. 
421 ;  State  T.  Mclntosb,  64  N.  C.  607 ;  State 
y.  Waldrop,  63  N.  C.  507;  Ward  y.  Bell,  52 
N.  C.  79;  State  y.  Thompson,  48  N.  0.  365; 
Adams  y.  Pate,  47  N.  G*  14;  State  t.  Brqwn, 
46  N.  C.  129;  State  y.  Pate,  44  N.  G.  244; 
State  y.  Garson,  19  N.  G.  368;  and  "there  are 
others."  All  these  were  unanimous  opinions* 
and  the  point  was  presented.  In  State  y.  Pate, 
44  N.  G.  244,  Pearspn,  J.,  calls  attention  to 
the  fact  ttiat  this  proceeding  was  not  be- 
gun by  presentment  or  indictment,  and  could 
not  be  criminal  in  its  nature.  In  Uyers  y. 
Stafford  (1894)  114  N.  G.  234,  19  8.  B.  764, 
it  was  held  for  the  first  time,  and  by  a 
diyided  court  (dissenting  opinion,  114  N.  G. 
689,  19  S.  BL  764),  that  bastardy  was  a  mis- 
demeanor; the  dissent  calling  attention  to 
the  fact  that,  if  it  was  a  crime,  and  not  a 
police  regulation,  as  theretofore  held,  then 
the  woman  must  be  equally  guilty.  This  case 
was  followed  by  State  y.  Ostwalt  (1896)  118 
N.  a  1206,  24  S.  B.  660,  82  L.  B.  A.  896,  and 
State  y.  Ballard  (1898)  122  N.  a  1024,  29 
S.  B.  899,  both  by  a  diyided  court,  two  judges 
dissenting  each  time.  These  cases  haye  not 
been  affirmed  since,  and,  indeed,  seem  to 
haye  been  questioned  in  State  y.  Pierce,  123 
N.  a  748,  31  S.  B.  847.  The  result  of  these 
.  cases,  all  by  a  diyided  court,  has  been  prac- 
tically to  destroy  almost  entirely  the  ^caqy 
of  the  proceeding  by  requiring  proof  beyond 
a  reasonable  doubt,  a  disparity  of  challenges, 
a  denial  of  appeal  by  the  woman  or  the  state, 
and  of  the  competency  of  the  woman's  affl- 
dayit  (though  all  these  are  expressly  giyen  i 
in  the  statute),  and  by  exacting  other  inci- 
dents of  a  criminal  trial.  We  feel  impelled, 
as  the  point  Is  now  presented  for  the  first 
time  since  State  y.  Ballard,  supra,  to  reyiew 
these  latter  cases,  and  giye  some  of  the  rea- 
sons why  we  cannot  sustain  them  as  author- 
ity. The  aboye  three  cases  were  followed  by 
two  or  three  others  of  like  purport,  in  which 
the  point  was  not  discussed,  as  it  was  not 
deemed  necessary  to  reiterate  the  dissent 
The  cases  named  were  put  on  the  ground  that 
the  act  of  1879,  incorporated  into  the  Gode,  | 
35  (not  section  32),  a  proyision  that,  if  the 
issue  of  paternity  shall  be  found  against  the 
father,  there  should  be,  in  addition  to  the 
bond  for  maintenance  and  the  allowance  to 
the  woman,  a  fine  of  |10  imposed  upon  the 
father  for  the  benefit  of  the  school  fund*  But 
this  contention  oyerlooked  the  fact  that  in 
the  yery  section  32  there  was,  and  had  been 
since  its  flirst  enactment  in  1741,  a  proyision 
that,  if  the  woman  should  not  declare  the 
father,  she  should  give  the  bond  to  preyent 
the  child  from  being  chargeable  on  the  coun- 
ty, and  "shall  pay  a  fine/*  wbich  the  statute 
of  1799  made  **five  doliurs,"  ut  which  it  sUll 


stands.  Tet  during  all  these  years  the  pro- 
ceeding had  been  held  a  ciyil  remedy.  If 
the  fine  of  |5  against  the  woman  in  the  same 
section  did  not  make  the  proceeding  a  crim- 
inal action,  the  fine  of  |10  laid  in  a  different 
section  upon  the  man  could  not  haye  that 
effect  Furthermore,  three  opinions  by  unani- 
mous courts,  subsequent  to  the  act  of  1879 
(which  imposed  the  fine  of  |10),  held  that  this 
proyision  did  npt  haye  the  effect  to  change 
the  proceeding  into  a  criminal  action.  One 
of  these  only  (State  y.  Grouse,  86  N.  G.  617) 
was  called  to  the  attention  of  thoicourt,  and, 
though  that  case  was  in  point,  the  ottier  two 
by  some  oyersight  were  not  called  to  the  eye 
of  the  court  in  either  of  the  three  cases 
(Myers  y.  Stafford,  State  y.  Ostwalt,  and 
State  y.  Ballard)  in  which  the  majority  of 
the  court  held  that  the  action  had  been  chan- 
ged into  one  to  punish  a  misdemeanor.  Had 
the  other  two  cases,  to  same  effect  as  State 
y.  Grouse,  been  then  called  to  the  attention 
of  the  court,  doubtless  th^  would  haye  been 
followed.  In  one  of.  these— State  y.  Giles,  106 
N.  G.,  at  page  396,  9  S.  B.  435— Smith,  a  J^ 
speaking  for  a  unanimous  court,  says:  '*Tbe 
remaining  exception  Is  to  the  judgment  itself 
as  inconsistent  with  the  Gonstitution,  thodgh 
following  the  statute,  in  that  it  imposes  upon 
the  defendant  the  payment  of  fifty  dollars 
for  the  use  of  the  woman  and  a  fine  of  ten 
dollars  besides,  and  imprisons  fbr  an  indefi- 
nite period  in  case  of  a  default  in  making 
payment  Tlie  fine  is  quasi  penal,  but  the 
payment  of  the  residue  is  not,  and  the  pro- 
ceeding is  not  in  the  exercise  of  a  criminal, 
but  of  a  dyil,  Jurisdiction  in  proyiding  for  the 
present  support  of  the  child  and  an  indemnity 
to  the  county  in  case  of  its  becoming  a  far- 
ther public  charge.  «  *  *  The  error  in  this 
contention  consists  in  regarding  the  require^ 
ment  of  the  payment  of  these  amounts  and 
an  enforcement  of  imprisonment  as  an  award 
of  punishment  for  a  criminal  offense,  which 
in  no  sense  they  are,  unless  the  |10  fine  may 
be  so  considered.  It  is  but  the  exercise  of 
a  power  to  compel  obedience  to  the  order  of 
the  court,  and  an  imprisonment  from  which 
the  party  may  be  relieyed  under  the  insolyent 
law,  as  if  committed  for  fine  and  costs  in  a 
criminal  prosecution.  Gode,  i  2967;  State  y. 
Dayis,  82  N.  G.  610 ;  State  y.  Bryan,  83  N.  G. 
611.''  This  was  followed  in  State  y.  Bd- 
wards,  110  N.  G.  511,  14  8.  B.  741,  iu  which 
(at  page  512,  110  N.  G.,  page  741,  14  S.  B.)  it 
is  said  that,  though  "a  fine  is  imposed  by  the 
statute,"  the  action  remains  a  dyil  proceed- 
ing. Althou^  this  case  was  cited  in  State 
y.  Ostwalt  and  State  y.  Ballard,  this  direct 
ruling  on  the  point  was  oyerlooked.  The 
true  principle  applicable  is  thus  stated  by 
Rufian,  J.,  in  State  y.  Snuggs,  85  N.  G.  541 
(upon  another  section  of  the  Gode):  **Tl|e 
statute  not  only  creates  the  offense,  but  fixes 
the  penalty  that  attaches  to  it  and  prescribes 
the  method  of  enforcing  it;  and  the  rule  of 
law  is  that,  wherever  a  statute  does  this,  .no 
other  remedy  exists  than  the  one  expressly 
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given,  and  no  other  method  of  enforcement 
can  be  pursued  than  the  one  prescribed." 
This  case  is  cited  as  authority  in  State  t.. 
Pierce,  123  N.  C.  at  page  748,  31  8.  B.  847. 

Among  the  reasons  why  we  return  to  an- 
tiquas  Yias  is  that  the  cases  of  Myers  t.  Staf- 
ford, State  V.  Ostwalt,  and  State  y.  Ballard 
were  decided  by  a  divided  court  upon  the  ef- 
fect of  the  statute  of  1879,  imposing  (in  an- 
other section)  a  fine  of  |10,  which  it  is  held 
per  se  changed  the  proceeding  into  a  criminal 
action;  whereas  three  opinions  of  a  unani- 
mous court  <two  of  which  were  not  dted  in 
the  three  cases  Just  named)  had  held  that  the 
statute  of  1879  did  not  change  the  nature  of 
the  action.  Further,  because  section  32  from 
1741  had  contained  a  provision  for  a  "fine  of 
five  dollars"  against  the  woman,  and,  not- 
withstanding this,  our  unbroken  line  of  deci- 
sions had  held  the  proceeding  to  be  civil  in 
its  nature.  Because,  also,  to  construe  the 
statute  criminal  in  its  nature  is  contrary  to 
its  express  provisions,  which  declare  its  ob- 
ject to  be  to  secure  sureties  to  prevent  the 
child  becoming  a  charge  on  the  county;  and 
that,  if  the  action  were  changed  into  a  crimi- 
nal proceeding,  this  might  negative  appeals 
by  the  woman  and  by  the  state  and  the  use 
of  the  woman's  affidavit  as  presumptive  evi- 
dence (all  of  which  are  given  by  the  statute, 
and  are  essential  to  its  enforcement),  and  by 
further  •  requiring  a  disparity  of  challenges 
and  proof  beyond  a  reasonable  doubt  and 
other  incidents  of  a  criminal  action,  which 
would  practically  make  the  statute  nugatory, 
and  would  also  repeal  the  statute  of  limita- 
tions of  three  years  provided  by  section  36. 
We  do  not  think  such  radical  changes  can 
fairly  be  Inferred  to  have  been  caused  by 
the  Incidental  authorization  in  another  sec- 
tion of  a  fine  of  |10.  If  the  fine  cannot  be 
levied  as  an  incident  in  the  civil  action  like 
the  fine  of  |5  upon  the  woman  authorized  by 
section  82,  or  the  fine  of  |2,500  authorized  to 
be  taxed  against  a  sheriff  when  judgment  is 
rendered  against  him  on  his  bond  for  failure 
to  pay  over  the  taxes  in  full  (Davenport  v. 
McKee,  98  N.  G.  500,  4  S.  E.  545),  then  under 
the  rule,  "Magis  quam  valeat  quam  pereat,'* 
either  the  fine  in  section  35  should  be  held 
invalid,  rather  than  the  destruction  of  the 
efficacy  of  the  ancient  proceeding  under  sec- 
tion 32,  or  the  $10  fine  can  be  levied  in  a  sub- 
sequent and  independent  criminal  proceeding 
begun  under  section  35,  but  based  upon  the 
verdict  and  Judgment  thereon  rendered  un- 
der the  provisions  of  section  32.  Besides, 
there  being  already  the  criminal  action  for 
fornication  and  adultery,  there  is  no  need  to 
abolish  this  proceeding,  which  was  enacted 
to  protect  the  county  against  being  charged 
with  the  maintenance  of  the  child.  If  it 
were  a  criminal  proceeding,  it  is  singular  that 
the  woman  Is  not  made  liable  when  the  man 
is,  for,  if  tried  for  a  criminal  offense,  both 
are  guilty,  since  she  was  present  aiding  and 
abetting  in  its  commission.  In  construing 
statutes  the  mischief  to  be  remedied  must  be 


considered,  and  there  was  la  this  matter  no 
defect  of  criminal  proceeding,  for  fornication 
and  adultery  was  already  a  complete  remedy. 

The  weight  of  authority  elsewhere  recog- 
nizes bastardy  as  a  civil  proceeding  to  en- 
force a  police  regulation.  Bishop's  Stat 
Grimes,  |  691;  2  Mcl^in,  Gr.  Law,  |  1186; 
3  Am.  &  Bng.  Bnc.  (2d  Ed.)  874;  3  Bnc.  PI. 
&  Pr.  277— which  dtes  numerous  cases  to 
that  effect  from  Arkansas,  Gonnecticut,  Il- 
linois, Indiana,  Iowa,  Kansas,  Kentucky, 
Maine,  Massachusetts,  Nebraska,  New  Hamp- 
shire, New  York,  North  Garolina,  Rhode  Is- 
land, and  Vermont;  and  among  the  states 
which  hold  the  proceeding  neither  strictly 
civil  nor  strictly  criminal,  but  quasi  civil  to 
enforce  a  police  regulation,  are  cited  Alaba- 
ma, Florida,  Michigan,  Ohio,  and  Wisconsin. 
To  similar  effect  is  9  Gyc.  644,  which  adds  to 
states  holding  as  above,  Minnesota,  New  Jer- 
sey, Ohio,  Oklahoma,  South  Dakota,  Tennes- 
see, and  Wisconsin,  and  sums  up  the  doctrine 
thus:  "The  object  of  these  proceedings  is  not 
the  imposition  of  a  penalty  for  an  immoral 
or  unlawful  act,  but  is  merely  to  compel  the 
putative  father  to  provide  for  the  support  of 
his  offspring,  and  thus  secure  the  public 
against  such  support" 

We  are  constrained  to  return  to  the  former 
uniform  rulings  of  this  court  that  proceedings 
in  bastardy  are  essentially  civil  in  their  na- 
ture, though  with  some  anomalous  features* 
State  T.  Edwards,  110  N.  G.  511. 14  S.  B.  741,. 
and  cases  there  cited.  Myers  v.  Stafford^ 
State  V.  Ostwalt,  and  State  v.  Ballard  are 
overruled  as  to  this  point,  together  with  any 
other  cases  based  on  the  holding  by  them 
that  bastardy  is  a  criminal  proceeding.  The 
presumption  in  bastardy  proceedings  is  that 
the  woman  is  single.  State  v.  Peeples,  108 
N.  G.  768,  13  S.  B.  8;  State  v.  Allison,  61  N. 
G.  846.  Here  it  affirmatively  appears  that 
the  woman  was  married  both  when  she  mado 
the  affidavit  and  when  the  child  was  bom. 
But  it  was  held  by  Taylor,  G.  J.,  in  State  v. 
Pettaway,  10  N.  a  623,  and  by  Buffin,  G.  J., 
in  State  v.  Wilson,  32  N.  G.  131,  cited  with 
approval  in  State  v.  Allison,  61  N:  G.  346, 
that,  though  the  statute  specifies  "any  single^ 
woman  big  with  child  or  delivered  of  a 
child,"  the  subsequent  language  in  the  sec-^ 
tion  that  the  object  is  to  protect  the  public' 
against  the  charge  of  maintaining  bastard 
children,  includes  married  women,  since  a 
bastard  child  can  be  begotten  upon  a  married 
woman  as  well  as  upon  a  single  woman. 
Formerly,  a  child  bom  of  a  married  woman 
was  conclusively  presumed  to  be  legitimate, 
but  now,  legitimacy  or  illegitimacy  is  an  is- 
sue of  fact  resting  upon  proof  of  the  impo- 
tency  or  nonaccess  of  the  husband.  Seo 
Woodward  v.  Blue,  107  N.  G.  407,  12  a  B. 
453,  10  L.  B.  A.  662,  22  Am.  St  Bep.  897, 
where  the  subject  is  fully  discussed  and  au- 
thorities given.  This  is  true  even  when  the> 
child  is  begotten  as  well  as  bom  in  wedlock. 
For  a  stronger  reason  this  is  true  when,  a» 
in  this  case,  the  child  was  begotten  four  or 
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fiye  months  before  tbe  marriage^  and  the  Jniy 
believed  the  evidence  that  the  husband  had 
no  intercourse  with  the  prosecutrix  prior  to 
the  marriage.  The  evidence  to  that  effect, 
and  to  show  the  paternity  of  the  defendant, 
and  his  admissions,  were  properly  admitted. 
This  disposes  of  all  the  other  ezceptiona 

Though  there  was  error  in  holding  the  ac- 
tion to  be  a  criminal  proceeding,  it  was  harm- 
less error  in  the  view  we  have  taken,  and 
iqK>n  the  whole  case  the  Judgment  below  Is 
affirmed. 

D0UQLA8,    J.,    concurs    in   result   only. 

(135  N.  C.  218) 

JONES  V.   MADISON   COUNT!   COM'ES.* 

(Supreme  Court  of  North  Carolina.     May  8» 

1904.) 

VENU»—WAIVB»— COUNTIES  —  INDEBTEDNESS^ 
ISSUE  OF  BONDS— STATUTES— CONSTRUCTION. 

1.  An  objection  that  the  summons  was  made 
returnable  at  chambers,  instead  of  at  term,  is 
waived  by  failure  to  move  to  transfer  the  case 
to  the  proper  docket. 

2.  Laws  1908,  p.  490,  c.  289,  declaring  that 
for  the  purpose  of  funding  the  floating  in- 
debtedness and  refunding  certain  bonds  of  Mad- 
ison county  the  county  commissioners  are  there- 
by "authorized  and  empowered"  to  issue  new 
bonds  to  the  amount  of  $75,000,  etc.,  is  not 
mandatory. 

Connor  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  Superior  Court  Madison 
County;  B.  B.  Jones,  Judge. 
•  Action  by  W.  W.  Jones,  as  receiver,  against 
the  commissioners  of  Madison  county.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  plaintiff,  as  receiver  of  the  Western 
Carolina  Bank,  is  the  owner  of  18  coupon 
bonds  of  Madison  county,  aggregating  $21,- 
000,  issued  by  the  county  of  Madison  by  virtue 
of  an  act  of  the  General  Assembly  of  North 
Carolina  entitled  "An  act  to  settle  the  indebt- 
edness of  Madison  county,'*  ratified  March, 
1887  (chapter  898,  p.  690,  Laws  1887).  They 
were  issued  to  pay  the  necessary  expenses  of 
said  coimty.  The  interest  upon  said  bonds 
is  payable  as  stated  therein,  and  they  mature 
and  become  due  iii  the  year  1907.  In  addition 
to  said  bonds,  the  plaintiff  is  the  owner  of  a 
certain  warrant  of  indebtedness  duly  issued 
by  said  county  for  the  sum  of  $5,155.16, 
which  represents  interest  due  and  unpaid  up- 
on said  bonds  up  to  and  including  the  Ist 
day  of  June,  1901,  but  upon  this  warrant  of 
obligation  there  are  certain  credits,  as  stated 
in  the  findings  of  facts  embraced  in  the  Judg- 
ment of  his  honor.  There  is  likewise  inter- 
est due  and  owing  to  the  plaintiff  upon  the 
coupons  yet  attached  to  said  bonds  and  upon 
said  warrant,  as  stated  in  said  Judgment  and 
findings  of  fact  of  the  court  below.  Under 
Pub.  Laws  1903,  p.  490,  c.  289,  entitled  "An 
act  to  liquidate  and  settle  the  outstanding  in- 
debtedness of  Madison  county,  and  to  anthor- 

*See,  also.  Battery  Park  Bank  v.  Madison  County 
Com'ni,  47  8.  B.  iei6. 
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ise  the  issue  of  a  series  of  bonds  for  the  pur- 
pose of  paying  off  floating  debt,  old  bonds, 
etc.,  contracted  for  the  necessary  expenses  of 
said  county,"  it  is  claimed  by  the  plaintiff 
that  it  became  the  duty  of  the  defendants, 
the  board  of  conmiissioners  of  Madison  coun- 
ty, to  issue  certain  bonds,  not  to  exceed  tbe 
amount  of  175,000,  with  which,  or  the  pro- 
ceeds of  which,  to  refund  and  pay  off  and 
discharge  said  bonds  and  certain  other  in- 
debtedness of  the  county  of  Madison  therein 
mentioned.  The  plaintiff  and  those  under 
whom  he  derived  his  title  to  said  bonds  and 
other  indebtedness  against  the  county  of 
Madison  at  various  times  demanded  of  the 
board  of  commissioners  of  Madison  county 
that  they  issue  said  bonds  as  provided  by 
said  act  of  1908;  and  at  a  meeting  of  said 
board  held  in  April,  1903,  it  was  resolved  by 
the  same  that  said  bonds  be  issued  to  an 
amount  sufficient  to  pay  off  said  indebtedness 
of  said  county,  not  to  exceed  $75,000;  but  at 
a  subsequent  meeting  of  said  board,  held  on 
or  about  the  first  Monday  in  May,  1908,  the 
said  board  revoked  its  order  of  April  20^ 
1903,  and  then  refused,  has  since  refused,  and 
still  refuses  to  issue  said  bonds;  whereupon 
the  plaintiff  again  made  demand  upon  said 
board  that  they  issue  said  bonds,  and  in  all 
things  comply  with  the  provisions  of  said 
act  of  1003.  Said  board  again  refused  to  is- 
sue said  bonds  for  the  reasons  stated  in  their 
exceptions  filed  to  the  Judgment,  whereupon 
this  proceeding  was  instituted  by  the  plain- 
tiff against  the  defendants  for  the  purpose  of 
compelling  them  by  mandamus  to  issue  said 
bonds,  and  in  other  respects  comply  with  the 
provisions  of  said  act  of  1903.  Upon  the 
hearing  of  this  case  before  liis  honor  the 
Judge  of  the  superior  court,  it  was  adjudged 
that  the  plaintiff  was  entitled  to  the  relief 
demanded  in  his  complaint  The  defendants 
duly  excepted  to  said  Judgment  and  ap- 
pealed. 

T.  S.  Rollins  and  Oudger  &  McElroy,  for 
appellants.  Chas.  E.  Jones  and  Davidson, 
Bourne  A  Parker,  for  appellee. 

CLARK,  C.  J.  The  first  exception  is  that 
the  summons  was  returnable  before  the  Judge 
at  chambers,  when  the  action,  being  for  a 
money  demand,  should  have  been  returnable 
before  the  court  at  term.  But,  if  that  be 
conceded,  yet,  as  held  in  Ewbank  v.  Turner 
(N.  C.)  46  S.  B.  506,  whether  an  action  is  re- 
turnable before  the  Judge  at  chambers  or  at 
term  or  before  the  clerk,  it  is  all  before  the 
same  court,  and,  if  brought  before  the  wrong 
department,  the  remedy  is  the  same  as  when 
action  is  brought  in  the  wrong  county.  There 
is  no  defect  of  Jurisdiction,  but  an  error  as  to 
venue  merely,  and  the  remedy  Is  for  the 
court  either  ex  mere  motu  or  on  motion  to 
transfer  the  case  to  the  proper  docket  The 
defendant  not  having  made  such  motion,  has 
waived  his  objection.  Here,  the  summons  is 
returnable  at  chambers^  but  on  a  day  during 
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the  term  of  court  Authorizing  an  action  to 
be  brought  before  the  judge  at  chambers  la 
simply  Intended  as  a  convenient  practice  in 
cases  where  no  Jury  is  required,  in  order  to 
expedite  a  decision.  If  it  turns  out  that 
there  are  issues  of  fact  requiring  a  jury, 
there  is  nothing  to  be  gained  to  any  one  by 
dismissing  the  action.  It  should  simply  be 
transferred  to  the  docket  at  term  time  for 
trial.  It  would  seem,  moreover,  that  this  ac- 
tion was  properly  made  returnable  at  cham- 
bers, ^he  amount  la  determined,  and  It  is 
not  sought  to  recover  Judgment  therefor. 
The  relief  asked  la  a  mandamus,  not  against 
the  treasurer  to  pay  any  money,  but  to  com* 
pel  the  county  commissioners  to  issue  bonds. 
Ducker  v.  Venable,  126  N.  G.  417,  35  8.  E. 
818:  Railroad  v.  Jenkins^  68  N.  O.  608.  A 
better  founded  exception  is  that  the  act 
(Laws  1903,  p.  490,  c  289)  is  not  mandatory. 
The  preamble  recites  that  the  county  has  an 
outstanding  bonded  indebtedness  of  121,000, 
bearing  6  per  cent  interest  and  the  county 
will  be  unable  to  pay  the  same  at  maturi- 
ty, and  that  It  is  to  the  best  interest  of 
the  taxpayers  that  the  bonds  shall  be  renew- 
ed before  maturity  at  a  lower  rate  of  inter- 
est and  also  that  the  floating  Indebtedness 
of  the  county  Incurred  for  necessary  ex- 
penses should  be  funded  by  issuing  a  new 
series  of  bonds  to  cover  the  entire  indebted- 
ness of  the  county,  and  It  is  thereupon  pro- 
vided by  section  1  that  the  board  of  commls- 
sionera  are  "authorized  and  empowered"  to 
issue  not  exceeding  |75,000  in  bonds  bearing 
5  per  cent.  Interest  Section  3  '^authorizes" 
the  commissioners  to  lay  an  annual  special 
tax  to  meet  the  interest  and  principal.  By 
section  8  the  county  commissioners  are  "au- 
thorized, empowered,  and  directed"  to  audit 
and  ascertain  and  adjust  the  amount  of  the 
floating  debt,  and  no  bonds  to  be  issued  for 
any  part  of  said  debt  unless  two  (of  the 
three)  commissioners  shall  pass  upon  and  al- 
low the  same.  Section  10  "authorizes"  the 
county  commissioners  to  retire  the  outstand- 
ing bonds  by  selling  so  many  of  the  bonds 
issued  under  this  act  as  may  be  necessary. 
Section  19  provides,  "If  the  bonds  authorized 
by  this  act  are  Issued,"  the  board  of  county 
commissioners  shall  levy  a  sufficient  tax  to 
pay  the  principal  and  Interest,  as  already 
stated  In  section  3. 

It  would  be  a  singular  proceeding,  and 
without  precedent,^  we  believe,  in  this  state, 
if  the  Legislature  should  assume  to  know  the 
wishes  and  Interests  of  the  people  of  any 
county  better  than  the  county  conmilssioners, 
elected  by  them  to  administer  county  busi- 
ness, and  shonld  peremptorily  command  the 
commissioners  to  Issue  bonds  to  fui^  a  float- 
ing Indebtedness,  and  in  advance  of  the  ma- 
turity of  the  bonded  debt  should  order  it  re- 
funded by  new  bonds  for  a  time  and  at  a 
rate  fixed  by  the  General  Assembly.  Thtf 
1ong-«ettled  custom  has  been  to  authorize  and 
empower  the  local  legislature,  the  board  of 
county  commissioners,  to  take  such  steps  aa 


may  be  necessary  to  fond  or  refund  the  debts, 
with  certain  limitations  upon  the  rate  of  ln> 
terest  and  duration  of  the  bonds  to  be  iaaued. 
Ortainly,  if  the  Legislature  can  order  a 
county  to  issue  bonds,  it  could  as  easily  flx 
the  Interest  at  one  figure'  as  another.  If  the 
Legislature  had  this  power,  a  casual  ma- 
jority could  practically  confiscate  all  property 
in  any  county  by  directing  the  issue,  by  coun- 
ties named  in  the  respective  acts,  of  large 
amounts  of  bonds,  and  at  an  exceasively 
high  rate  of  interest  regardless  of  the  wishes 
of  taxpayers  of  such  county.  Unlike  state 
bonds  issued  by  legislative  authority,  action 
could  be  brought  in  the  courts  on  county 
bonds  thus  required  to  be  Issued  by  legisla- 
tive authority,  and  payment  coerced.  The  as- 
sumption of  a  power  so  unprecedented,  so 
contrary  to  the  spirit  of  local  self-govern- 
ment, and  so  liable  to  abuse,  should  be  care- 
fully scrutinized  by  the  courts.  We  are  re- 
lieved, however,  in  this  case,  of  the  necessity 
of  passing  upon  the  power  of  the  €teneral 
Assembly  to  compel  a  county  to  issue  bonds 
against  its  will,  for  it  will  be  seen  from  the 
above  extracts  from  the  statute  that  the  Leg- 
islature clearly  Intended  no  more  than  to  au- 
thorize and  empower  the  county  commission- 
ers to  issue  "not  exceeding  seventy-five  thou- 
sand dollars."  It  is  for  the  courts,  not  the 
General  Assembly,  to  order  the  payment  of 
debts,  whether  by  counties  or  individuals. 
The  courts  certainly  could  not  compel  the  is- 
suance of  these  bonds  unless  the  Legislature 
has  both  ordered  the  county  peremptorily  to 
issue  the  bonds  and  had  authority  so  to  do. 
In  Tate  v.  Ck>mmi88ioner8,  122  N.  O.  812, 
30  S.  E.  352,  the  court,  speaking  of  counties, 
says:  "They  are  but  agencies  of  the  state 
government  •  ♦  •  They  are  subject  to 
legislative  authority  which  can  direct  them 
to  do  as  a  duty  all  such  duties  as  they  can 
empower  them  to  do."  The  court  was  there 
speaking  of  counties  in  respect  to  their  gov- 
ernmental functions  as  to  which  the  counties 
are  merely  agencies  of  the  state  goremment 
and  can  be  abolished,  created,  or  changed  at 
the  legislative  will.  The  making  of  public 
roads  is  a  public  governmental  function,  and 
it  was  held  that  the  Legislature  could  either 
empower  or  order  the  making  of  these  roads, 
in  which  the  people  of  the  state  generally 
have  an  interest  and  direct  that  the  county 
shall  lay  a  tax  to  pay  for  the  construction 
of  the  road.  But,  so  far  as  the  counties  are 
business  agencies  of  the  people  of  a  locality, 
whether  county  or  municipality,  the  state 
cannot  interfere  to  make  them  create  a  debt 
or  contract  or  extend  it  (as  here),  or  change 
the  terms  of  the  contract  or  authorize  Its 
violation.  This  distinctloil  In  the  double 
function  of  counties  and  munldpalites  as 
governmental  agencies  on  the  one  hand,  in 
respect  to  which  they  cannot  be  sued,  and  as 
to  which  they  are  subject  to  legislative  con- 
trol, and,  on  the  other  hand,  their  liabUity  as 
business  agencies  of  the  people  of  the  locality, 
as  to  which  hence  they  can  be  sued,  and  th<( 
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Legislature  bas  no  power  to  control  nor  to 
create  or  relieve  from  liability,  has  been 
drawn  in.  many  cases.  See  McIIhenney  v. 
WilmiDgton,  127  N.  O.  146,  38  8.  B,  1007,  50 
L.  R.  A.  470,  and  cases  there  cited.  The 
Constitution  (article  5,  §  6)  uses  the  words 
"with  the  special  approval  of  the  General  As- 
sembly/' and  not  *'by  special  command  of  the 
General  Assembly." 

The  plaintiff  relies  upon  an  expression  in 
section  11  of  chapter  289,  p.  493,  £iaws  1903, 
that.  If  any,  creditor  shall  desire  to  exchange 
his  bonds  or  other  evidence  of  indebtedness 
**for  one  or  more  of  the  bonds  hereby  author- 
lze4,''  It  shall  be  the  duty  of  the  commis- 
sioners to  make  such  exchailge  at  par.  But, 
construed  with  the  contest,  this  means  no 
more  than  the  expression  in  section  19  of  the 
act,  ''If  the  bonds  authorized  by  this  act  are 
issued,",. the  board  of  commissioners  shall 
levy  a  tax,  etc.  If  the  Generaly  Assembly 
has  power  to  order  a  county  to  issue  bonds, 
those  acquainted  with  practical  legislation 
and  /^senatorial  courtesy''  know  that  this  im- 
portant power  will  be,  In  effect,  placed  in 
the  hands  solely  of  those  who,  for  the  mo- 
ment, represent  the  county  in  the  General 
Assembly,  and  at  a  time  when  they  will 
have  small  opportunity  to  consult  the  wishes 
and  interests  of  their  constituents,  and  when, 
on  the  other  hand,  the  agents  and  attorneys 
of  those  who  desire  to  receive  the  bonds 
will  be  not  only  present  in  person,  but  very 
ready  with  their  arguments  and  advice.  It 
Is  true  the  Lieglslature  can  abolish  counties 
at  will  (Mills  V.  Williams,  33  N.  C.  558),  and 
repeal  municipal  charters,  so  far  as  counties 
and  municipalities  are  governmental  agen- 
cies ;  but  so  far  as  they  are  business  agencies 
of  the  people  of  the  locality  to  create  in- 
debtedness the  Legislature  cannot  impair  the 
obi  lotion  of  the  contract  Can  the  Legisla- 
ture then  compel  the  creation  of  a  contract  by 
a  county  by  ordering  the  issue  of  bonds  for  30 
years  when  the  people  thereof  may  prefer  a 
shorter  or  longer  term,  and  may  be  able  to  se- 
cure a  lower  rate  of  interest.  Whether  the 
Legislature  has  the  constitutional  power  to 
take  such  a  departure  from  precedent,  and  can 
itself  order  the  issuance  of  bonds,  Instead  of 
authorizing  and  empowering  the  county  com- 
missioners to  do  so  (subject  to  the  restraining 
power  .of  the  court  if  an  excessive  amount  or 
an  excessive  interest  is  contemplated;  a  re- 
straint which  would  not  attach  to  an  issue 
made  by  legislative  command),  is  happily  a 
matter  not  before  us,  for  the  General  Assem- 
bly in  this  statute  has  explicitly  and  clearly, 
and  in  the  usual  form,  merely  authorized  and 
empowered  the  board  of  county  commission- 
ers to  Issue  **not  exceeding  $75,000"  to  fund 
the  floating  indebtedness  (the  amount  there- 
of to  be  ascertained  by  the  commissioners), 
and  to  refund  the  bonded  indebtedness  which 
will  mature  in  1907.  The  General  Assembly 
has  npt  attempted  to  force  the*  bands  of  the 
defendant  board  of  county  commissioners.  It 
Is  true  that  the  county  commissioners,  at  a 


called  session  on  April  20th,  being  advised  by 
counsel  that  the  act  was  mandatory,  and  that 
they  had  no  discretion,  did  resolve  to  Issue 
said  bonds,  but  no  action  was  taken  there- 
on which  conferred  upon  the  creditors  ^y 
vested  rights,  and  at  the  first  regular  meet- 
ing immediately  thereafter  on  the  first  Mon- 
day in  May,  the  board,  being  then  of  opin- 
ion that  the  act  merely  "authorized  and  em- 
powered" them  to  issue  bonds,  the  order  was 
revoked  for  reasons  which  they  must  have 
deemed  good  and  sufildent,  but  which  are  un- 
known to  us. 

The  mandamus  was  improvldently  granted. 
Reversed. 

WALKER,  J.  I  concur  in  the  conclusion 
of  the  court  in  this  case  for  the  reasons  stat- 
ed in  my  opinion  in  Bank  v.  O>mmissioners 
(decided  at  this  term)  47  S.  B.  1016. 

CONNOR»  X  (dissenting).  The  only  re- 
spect in  which  this  case  diCTers  from  Bank 
V.  Commissioners,  in  which  I  have  expressed 
my  views,  is  tbat  the  plaintifiTs  claim  con- 
sists of  certain  bonds,  with  the  coupons  rep- 
resenting accrued  and  past-due  interest  there- 
on, issued  by  the  defendants  pursuant  to  the 
provisions  of  the  act  of  1887,  and  maturing 
1907.  It  is  recited  in  the  preamble  to  the 
act  of  1903,  and  admitted  in  the  record,  that 
these  bonds  were  Issued  for  an.  indebtedness 
incurred  for  necessary  expenses.  The  lia- 
bility of  the  county  of  Madison  for  them  be- 
cause of  the  consideration  is  settled  by  this 
court  )n  Smathers  v.  Commissioners,  125  N. 
C.  480,  34  S.  £.  554.  It  is  contended  that  the 
act  of  1903  is  invalid  in  so  far  as  it  directs 
the  issuance  of  new  bonds  to  run  30  years, 
carrying  interest  at  5  per  cent,  to  redeem 
unmatured  bonds.  If  I  am  correct  in  the 
conclusion  reached  in  respect  to  the  power 
of  the  General  Assembly  to  direct  the  pay- 
ment of  county  indebtedness  incurred  for 
necessary  expenses,  I  cannot  perceive  why, 
if,  in  its  judgment,  the  best  interest  of  thp 
state,  in  respect  to  that  portion  thereof  set 
off  for  governmental  purposes  as  Madison 
county,  will  be  promoted  by  funding  its 
debt  rapidly  approaching  maturity,  and  for 
which  it  is  evident  no  other  provision  has 
been  made,  at  a  lower  rate  of  Interest  it 
may  not  so  direct  In  the  establishment  of 
the  county,  as  pointed  out  by  Pearson,  C.  J., 
in  Mills  V.  Williams,  83  N.  O.  558,  there  is 
no  contract — "no  party  of  the  second  part" 
I  do  not  care  to  repeat  what  I  have  said  in 
Bank  v.  (}ommissioners.  The  distinction  be- 
tween contracts  of  private  persons  or  corpora- 
tions and  public  agencies  is  clearly  pointed 
out  In  Chicago,  etc.,  R.  O.  v.  Nebraska,  170 
U.  S.  57,  18  Sup.  Ct  513,  42  L.  Ed.  948.  On 
page  72,  170  D.  S..  and  page  519,  18  Sup. 
Ct,  42  L.  Ed.  948,  Mr.  Justice  Shiras  says: 
"Usually,  where  a  contract  not  contrary  to 
public  policy  has  been  entered  into  between 
parties  competent  to  contract  it  is  not  with- 
in the  power  of  either  party  to  withdraw 
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trom  its  terms  without  the  consent  of  the 
other;  and  the  obligation  of  such  a  contract 
Is  constitutionally  protected  from  hostile  leg- 
islation. When,  however,  the  respective  par- 
ties are  not  private  persons  dealing  with 
matters  and  things  with  which  the  public 
has  no  concern,  but  are  persons  or  corpora- 
tions whose  rights  and  powers  were  created 
for  public  purposes  by  legislative  acts,  and 
when  the  subject-matter  of  the  contract  is 
one  which  affects  the  safety  and  welfare  of 
the  public,  other  principles  apply.  Contracts 
of  the  latter  description  are  held  to  be  with- 
in the  supervising  power  and  control  of  the 
Legislature  when  exercised  to  protect  the 
public  safety,  health,  and  morals.  That 
clause  of  the  federal  Constitution  which  pro- 
tects contracts  from  legislative  action  can- 
not In  every  case  be  successfully  invoked.'* 
See,  also,  Williams  v.  Eggleston,  170  U.  S. 
301,  18  Sup.  Gt  617,  42  h.  Ed.  1047.  In 
New  Orleans  v.  Water  Co.,  142  U.  S.  79,  12 
Sup.  Ct  142.  35  L.  Ed.  943,  it  is  said  that  a 
corporation  created  for  purposes  of  govern- 
ment is  to  be  governed  according  to  the  law 
of  the  land,  and  may  be  controlled,  its  con- 
stitution altered  and  amended,  by  the  gov- 
ernment in  such  manner  as  the  public  in- 
terests may  require.  "Such  legislative  in- 
terference cannot  be  said  to  impair  the  con- 
tract by  which  the  corporation  was  formed, 
because  there  is  In  reality  but  one  party  to 
it;  the  trustees  or  governors  of  the  corpora- 
tion being  merely  the  trustees  for  the  pub- 
lic, the  cestuis  que  trust  of  the  foundation." 
Mr.  Tucker,  discussing  this  question,  says: 
"These  charters  are  based  upon  no  contract 
with  the  people,  but  created  by  the  political 
authority  for  its  convenience,  and  for  mo- 
tives of  public  policy.  The  relation  between 
the  sovereignty  and  the  municipality  is  not 
contractual,  but  is  one  of  delegation  by  a 
principal  to  an  agent."  Tucker,  Com.  on 
Const  833.  For  a  very  able  discussion  of 
this  subject,  see  Sharswood,  J^  in  Philadel- 
phia V.  Fox,  64  Pa.  169.  When,  therefore, 
the  state  established  Madison  county  with 
its  territorial  limit,  and  conferred  upon  the 
inhabitants  certain  governmental  powers, 
and  Imposed  corresponding  duties,  it  in  no 
manner  parted  with  its  rights  through  the 
Legislature  to  exercise  that  constitutional, 
governmental  dominion  and  control  which  is 
essential  to  the  carrying  out  of  its  general 
policy.  It  could  not  abrogate  or  ever  put  in 
abeyance  this  power,  or  the  exercise  of  it, 
without  to  that  extent  parting  with  Its  sov- 
ereignty. This  the  state  never  can  do  in  re- 
spect to  any  of  its  political  agencies.  They 
are  always  subject  to  legislative  control. 
Mlal  v.  Ellington,  134  N.  C.  — ,  46  S.  B. 
961.  If  the  contention  of  the  defendant  is 
correct,  and  the  state  occupies  the  status 
towards  the  county  which  is  contended  for, 
it  would  be  diflacult  to  Justify  the  appropria- 
tion of  money  from  the  public  treasury  to 
counties  for  the  aid  and  support  of  public 
schools,  the  sending  at  the  charge  of  the 


people  of  the  state  of  convicts  Into  coun- 
ties for  opening  highways  and  other  internal 
improvements.  If  each  county  may  assert 
its  own  will  in  respect  to  assuming  the  bur- 
dens and  providing  for  the  costs  imposed 
upon  it  as  an  integral  part  of  the  state  by 
the  General  Assembly— as,  for  instance,  mak- 
ing provision  for  holding  the  courts  at  the 
appointed  times,  or  having  a  Jail,  or  provid- 
ing or  maintaining  a  home  for  the  poor— it 
would  be  impossible  to  carry  on  our  gov- 
ernmental system,  the  wisdom  of  which  has 
been  vindicated  by  long  experience.  As  is 
said  by  Merrlmon,  J.,  in  White  v.  Commis- 
sioners, 90  N.  0.  437,  47  Am.  Rep.  634:  '^The 
leading  and  principal  purpose  in  establish- 
ing them  is  to  effectuate  the  political  or- 
ganization and  civil  administration  of  the 
state  in  respect  to  its  general  purposes  and 
policy,  which  requires  local  direction,  super- 
vision, and  control;  such  as  matters  of  local 
finance,  education,  provision  for  the  poor,  the 
establishment  and  maintenance  of  highways 
and  bridges^  and  in  a  large  measure  the  ad- 
ministration of  Justice.  They  constitute  a 
distinguishing  feature  in  our  free  system  of 
government."  They  have  been  termed  "an 
involuntary  civil  division  of  the  state  cre- 
ated by  statute  to  aid  in  the  administration 
of  the  government*'  An  interesting  and  in- 
structive discussion  may  be  found  in  Smith, 
Modem  Law  of  Municipal  Corporations,  S| 
1-65.  The  Legislature,  finding  the  condition 
of  Madison  county,  in  respect  to  its  indebted- 
ness, such  that  some  provision  was  necessary 
to  enable  it  to  meet  its  past-due  Interest  and 
the  approaching  maturity  of  the  principal, 
together  with  its  floating  debt,  enacted  the 
statute  of  1903.  No  injustice  is  done  the 
taxpayers  of  the  county.  The  interest  at  6 
per  cent  on  the  bonds  is  overdue  and  com- 
pounding. The  credit  of  the  county  must 
soon  be  seriously  impaired.  The  course  piu:- 
sued  is  that  which  all  prudent  business  men, 
corporations,  and  governments  adopt  The 
debt  is  funded  at  a  lower  rate  of  interest  by 
a  bond  issue  extending  through  the  usual 
period  for  such  bonds.  An  examination  of 
our  statutes  for  the  past  10  years  will  show 
that  the  rate  of  interest  and  time  fixed  for 
maturity  are  the  same  as  that  of  a  large 
majority  of  the  county  bond  issues  author- 
ized. The  acts  passed  at  the  session  of  1903, 
providing  bond  issues  for  other  counties,  are 
of  the  same  character  in  these  two  respects, 
and  include  several  of  the  wealthiest  coun- 
ties in  the  state.  The  creditors,  of  course, 
cannot  be  compelled  to  surrender  a  6  per 
cent  bond  maturing  in  1907  for  a  5  per  cent 
bond  running  30  years,  but,  as  they  elect 
to  do  so,  it  is  difilcult  to  see  how  any  injus- 
tice is  done  the  taxpayers.  It  will  be  ob- 
served that  the  treasurer  is  not  permitted  to 
sell  the  bonds  at  less  than  par,  and,  while 
the  election  is  given  the  creditor  to  take  the 
new  bonds  in  exchange  for  the  old  ones,  I 
cannot  see  why,  if  the  bonds  can  be  sold  at 
more  than  par,  he  can  complain  if  his  bond 
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be  paid  him  in  cash.    I  think  that  the  ladg- 
ment  below  should  be  affirmed. 

I  have  not  discussed  the  question  present- 
ed in  the  record  and  briefs  that  the  commis- 
sioners, having  met  and  adopted  a  resolu- 
tion directing  the  bonds  to  be  issued,  have 
no  power  to  rescind  this  action,  that  the 
power  in  the  nature  of  a  trust  once  exercised 
was  extinct  Tliis  view  is  not  advanced  as 
an  estoppel.  While,  from  the  view  which  I 
take  of  the  case,  it  is  not  necessary  to  de- 
cide the  question,  there  is,  in  my  opinion, 
much  force  in  it 

MONTGOMERY,  J.,  concurs  in  the  dis- 
senting opinion. 


(186  N.  C.  742) 

J.  L.  ROPER  LUMBER  CO.  v.  ELIZABETH 

CITY  LUMBER  CO. 

<Supreme  Court  of  North  Carolina.     June  2, 

1904.) 

DUB   PBOCESS    OF   I^W— FOBllBITnBE    OF    STATE 

SWAMP  LAND  OR  OBANTEB*8  FAILUBB  TO 

PAT  TAXES— VALIDITY  OF  STATUTE. 

L  Laws  1889,  p.  266,  c  248,  i  8,  amendinc 
Code,  §  2522,  so  as  to  provide  that  on  the  fail- 
ure of  the  grantee  of  state  swamp  lands  to  pay 
the  arrearages  of  taxes  levied  and  assessed 
thereon,  or  which  ought  to  have  been  levied  or 
assessed,  on  or  before  January  21,  1890,  all  the 
title  to  and  interest  in  the  swamp  land  vested 
in  the  grantee,  or  his  heirs  or  assigns,  shall 
bo  forfeited,  and  vested  in  the  State  Board  of 
ESducation,  without  any  proceeding  or  judicial 
determination,  is  invalid,  because  depriving  the 
grantee,  his  heirs  or  assigns,  of  property  with- 
out due  process  of  law.  In  violation  of  Const, 
art  1, 1  17. 

2.  Where,  in  an  action  for  trespass  on  lands, 
the  jury  found  that  plaintiflP  owned  a  portion 
of  the  lands  described  in  the  complaint,  but  that 
the  defendant  had  not  trespassed  on  that  por- 
tion, it  was  error  to  include  in  the  judgment 
a  decision  that  the  title  to  such  portion  was  in 
plaintiff. 

Appeal  from  Superior  Oonrt,  Camden 
County;   Justice,  Judge. 

Action  by  the  J.  L.  Roper  Lumber  Com- 
pany against  the  Elizabeth  City  Lumber 
Company.  From  a  Judgment  for  plaintlit 
defendant  appeals.    Modified  and  affirmed. 

B.  P.  Aydlett  and  W.  W.  Clark,  for  ap- 
pellant Rodman  &  Rodman  and  W.  M. 
Bond,  for  appellee. 

DOUGLAS,  J.  The  main  question  on  this 
appeal,  to  which  nearly  all  the  exceptions 
are  directed,  is  the  constitutionality  of  sec- 
tion 3,  c.  243,  p.  256,  of  the  Laws  of  1889, 
amending  section  2522  of  the  Code.  This 
act  was  held  to  be  unconstitutional  In  Parish 
V.  Cedar  Co.,  133  N.  C.  478,  45  S.  B.  768, 
and,  after  renewed  consideration,  we  deem 
it  our  dnty  to  reaffirm  our  decision  to  that 
effect  This  destroys  the  defendant's  chain 
of  title,  but  does  not  necessarily  perfect 
that  of  the  plaintiff,  or  render  the  defendant 
liable  for  trespass.  The  plaintiff  brought  a 
civil  action  in  the  nature  of  trespass,  al- 
leging its  ownership  of  the  land  in  qnestion. 


and  the  defendant's  trespass  thereon.  The 
jury  found,  in  substance,  that  the  plaintiff 
owned  a  part  of  the  lands  described  in  the 
complaint,  but  that  the  defendant  had  not 
trespassed  upon  those  particular  lands.  This 
was  the  practical  result  of  the  verdict,  and 
its  legal  effect  was  to  entitle  the  defendant  to 
a  judgment  that  it  go  w^ithout  day,  and  re- 
cover its  costs  incurred  in  the  action.  We 
do  not  think  that  any  judgment  should  have 
heen  given,  deciding  the  title  to  the  land, 
as  that  was  not  the  essential  question  involv- 
ed in  the  action.  Trespass  is  essentially 
an  offense  against  the  possession,  and  an  ac- 
tion therefor  can  be  maintained  by  one  not 
holding  the  fee.  On  the  contrary,  it  makes 
no  difference  who  owns  the  fee,  if  the  de- 
fendant has  committed  no  trespass  thereon. 
If  both  issues  had  been  found  in  favor  of 
the  plaintiff,  it  may  be  that  he  would  have 
been  entitled  to  a  judgment  on  his  title,  as 
a  necessary  requisite  to  his  recovery;  but, 
as  he  is  not  entitled  to  a  recovery,  a  simple 
judgment  for  the  defendant  should  have  been 
entered. 

The  judgment  of  the  court  below  will  he 
modified  by  striking  out  that  part  decreeing 
the  plaintiff  to  be  the  owner  of  the  lands 
therein  described,  and  then  affirmed.  Modi- 
fied and  affirmed. 


(135  N.  C.  744) 
J.  L  ROPER  LUMBER  CO.  T.  ELIZABETH 

CITY  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     June  2, 

1904.) 

TBESFASS—nriJC— ISSUES— PBEJUniOIAX.  EFnEOT 
OF   ISSUE. 

1.  In  an  action  for  trespass  on  lands,  counsel 
agreed  that  If  the  Jury  should  answer  the  first 
issue,  as  to  title.  *'Yes,**  then  it  was  admitted 
that  defendant  had  trespassed,  and  that  the 
amount  of  damages  should  be  ascertained  under 
the  Code.  The  first  issue  was  whether  plalntiflE 
was  the  owner  of  the  lands  described  in  the 
complaint,  or  any  part  thereof.  The  second 
was,  "If  so,  what  part?'*  HeZd,  that  it  was  not 
error  to  submit  a  third  issue,  as  to  whether 
defendant  had  trespassed  on  lands  described 
in  the  complaint,  and  which  were  inside  a  cer- 
tain grant  to  plaintiff,  where  it  appeared  to  the 
court  that  the  evidence  raised  a  question  as  to 
whether  defendant  might  not  have  trespassed 
on  lands  described  in  the  complaint,  but  which 
it  might  be  found  were  not  within  the  grant, 
and  did  not  belong  to  plaintiff. 

2.  The  jury  having  answered  '*Tes*'  to  the 
first  issue,  and  having  found  that  plaintiff 
owned  all  the  lands  within  the  grant,  but  that 
defendant  haa  not  trespassed  on  such  lands,  it 
was  proper  to  deny  a  motion  to  strike  out  the 
finding  on  the  third  issue;  the  finding  thereon 
having  set  aside  the  agreement  as  inapplicable. 

3.  Plaintiff  was  not  prejudiced  by  the  sub- 
mission of  the  third  issue,  since.  If  it  had  not 
been  given,  the  jury  could  not  nave  answered 
the  first  one  in  the  afllrmatlve. 

Appeal  from  Superior  Court,  Camden  Coun- 
ty;  Justice,  Judge. 

Action  by  the  J.  L  Roper  Lnmber  Com* 
pany  against  the  Elizabeth  City  Lumber  Com- 
pany. From  a  judgment  for  defendant, 
plaintiff  appeals.    Modified  and  afilrmed. 
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RodiQan  &  Rodman  and  W.  M.  Bond,  for 
appellant  B.  F.  Aydlett  and  W.  W.  Clark, 
for  appellee. 

DOUGLAS,  J.  The  exceptions  on  thia  ap> 
peal  all  refer  to  an  agreement  by  oouns^ 
which  la  in  the  following  words:  "In  this 
cause  it  is  agreed  that  if  the  jxxry  should  an* 
swer  the  first  issue,  as  to  title,  'Yes,'  then  it 
is  admitted  that  defendant  has  trespassed, 
and  the  amount  of  damagea  is  reserred,  to  be 
ascertained  by  a  reference  under  the  Code." 
The  issues  were  submitted  and  answered  as 
follows:  **(!)  Is  the  plaintiff  the  owner  of 
the  lands  described  In  the  complaint,  or 
any  part  thereof?  Ans.  Yes.  (2)  If  so,  what 
part?  Ans.  All  the  lands  conveyed  to  Weeks 
and  Valentine  by  accurate  measurement,  ex- 
cept the  M.  D.  Gregory  and  Jos.  Burgess 
grants.  (3)  Has  the  defendant  cut  timber 
or  committed  other  acts  of  trespass  on  the 
lands  described  in  the  complaint,  and  inside 
the  Weeks  and  Valentine  grant?  Ans.  No." 
Upon  the  coming  in  of  the  verdict,  the 
plaintiff  moved  to  set  aside  the  £ipding  upon 
the  third  issue,  and  moved  that  the  cause 
be  referred,  under  the  aforesaid  agreement, 
to  ascertain  the  damage,  and  moved  the 
court  to  sign  the  Judgment  tendered.  It 
further  appears  from  the  record  that  after 
all  the  evidence  was  in.  und  after  all  the 
speeches  had  been  made,  except  the  last 
speech  on  each  side,  the  court  decided  to 
submit  the  third  issue,  and  to  submit  to 
the  Jury  under  the  first  issue  only  the  ques- 
tion of  title  as  conveyed  by  the  deeds,  and 
under  the  third  issue  the  location  of  the 
grant  under  which  the  plaintiff  claimed;  that 
the  speeches  prior  to  this  argued  the  loca- 
tion under  the  first  issue.  To  the  submis- 
sion of  the  issue,  and  the  question  of  loca- 
tion of  the  Weeks  and  Valentine  grant  un- 
der that  issue,  plaintiff  excepted.  The  plain- 
tiff insisted  that  the  submission  of  the  third 
issue  under  the  agreement  of  counsel  here- 
tofore set  out,  and  referred  to  in  section 
8  thereof,  was  an  error,  and  that  the  court 
should  instruct  the  Jury,  under  that  admis- 
sion, to  answer  the  third  issue  ''Yes.*'  Upon 
the  return  of  the  verdict,  the  plaintiff  moved 
to  strike  out  the  third  issue,  and  the  finding 
thereon  by  the  Jury,  upon  the  ground  that 
the  same  had  been  submitted  contrary  to  the 
agreement  of  the  counsel  on  record  in  the 
cause. 

We  see  no  error  in  the  action  of  his  honor. 
We  think  he  had  the  power  to  submit  such 
issues  as  were  necessary  to  properly  present 
the  facts  of  the  case.  Tucker  v.  Batterth- 
walte,  120  N.  C,  118,  27  S.  E.  45,  The  finding 
of  the  Jury  upon  the  issues  submitted  was, 
in  effect,  that  the  plaintiff  owned  a  part 
of  the  lands  mentioned  in  the  complaint,  but 
that  the  defendant  bad  not  trespassed  on 
those  particuhir  lands.  This  finding  neces- 
sarily set  aside  the  agreement  as  inapplica- 
ble. If  the  defendant  had  not  trespassed 
upon  the  plaintiff's  lands,  it  made  no  differ- 


ence  in  this  suit  if  It  had  trespassed  upon 
lands  belonging  to  some  one  else.  Nor  was 
the  plaintiff  hurt  in  any  way  by  the  divi- 
sion of  the  first  issue,  even  under  the  agree- 
ment The  agreement  was  to  be  operative 
only  in  the  event  that  the  Jury  answered 
"Yes"  to  the  first  issue  as  then  constituted. 
If  that  issue  had  been  left  so  as  to  include 
the  lands— that  is,  all  the  lands— mentioned 
in  the  complaint,  it  could  not  have  been  an- 
swered "Yes,"  in  view  of  their  actual  find- 
ing. Their  answer  would  necessarily  have 
been  "No,**  as  they  found  that  only  a  part 
of  the  lands  were  owned  by  the  plaintiff. 
If  upon  a  division  of  the  issues  the  Jury  had 
found  that  the  plaintiff  owned  all  the  lands 
in  question,  then  it  might  have  become  the 
duty  of  the  court  below  to  enter  Judgment 
for  the  trespass  non  obstante  veredicto,  upon 
the  admissions  in  the  agreement,  but  unfor- 
tunately the  facts  as  found  do  not  fit  the 
plaintilTs  theory. 

The  Judgment  will  be  modified  and  afiirm- 
ed  as  directed  in  the  defendant's  appeal.  In 
this  appeal  we  see  no  error.  Modified  and 
afllrmed* 
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McGRAW  et  aL  v.  SOUTHERN  RY.  00. 

(Supreme  Court  of  North  Carolina.     May  8, 
1904.) 

OABBIEKS— PASSENOEBS— PSBSONS       OR       PLAT* 
FORM   or   BAGOAOB   OAB. 

1.A  pevMn  who,  though  having  a  tlckst. 
boards  a  train  by  getting  on  the  platform  of 
the  blind  baggage  car,,  has  no  rirht  of  action* 
as  a  passenger,  biecause  of  the  conductor  pulling 
him  off  the  car,  he  not  having  told  the  con- 
ductor, when  ordered  to  get  off,  that  he  had  a 
ticket,  and  the  conductor  not  having  seen  a 
ticket,  or  supposed  that  he  has  one. 

Clark,  0.  J.,  dissenting. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  McNeill,  Judge. 

Action  by  Theodore  McGraw  against  the 
Southern  Railway  Company*  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

The  plaintiff,  together  with  one  White,  pur- 
chased a  ticket  from  the  defendant's  agent  at 
Charlotte,  entitling  him  to  go  to  Huntersville. 
Ho  and  White,  while  the  train  was  standing 
at  the  station,  went  across  the  street  for  the 
purpose  of  buying  a  melon.  The  train  mov- 
ing off,  they  ran  to  catch  it,  and  got  upon 
the  platform  of  the  first  car  they  reached, 
being  the  "blind  baggage"  car.  The  train 
moved  slowly  until  it  reached  the  crossing 
of  the  Seaboard  Air  Line  track,  where  it  was 
required  by  law  to  stop.  The  conductor,  find- 
ing the  plaintiff  and  White  on  the  platform,, 
pulled  them  off.  The  plaintiff  alleges  that  he 
was  a  passenger  on  the  defendant's  train,  and 
that  the  conductor  violentiy  and  wantonly 
assaulted  him,  whereby  he  was  greatly  in- 
jured.   He  sues  to  recover  damages  for  his 

1 1.  8m  Camera,  toL  9.  Cent  XMg.  |  1411. 


N.a) 


MoGBAW  ▼.  SOUTHERN  RY.  CO. 


759 


injuries.  White  also  brought  suit,  and  the 
cases  were  consolidated.  The  plaintiff,  hay- 
ing testified  in  regard  to  the  purchase  of  the 
ticket  and  boarding  the  train,  said:  *' After 
we  crossed  the  crossing,  Tom  Rowland  [the 
conductor}  came  through.  I  was  on  the  side 
of  the  platform  next  to  the  door,  and  White 
on  the  right  side.  When  he  came  up,  he  said, 
'Fall  off.'  I  said,  'I  have  got  a  ticket,'  and 
he  said,  'Yon  have  like  hell.'  I  had  a  ticket 
in  my  hand.  He  caught  me  by  the  left  arm, 
and  jerked  me  off.  The  train  was  moving." 
He  was  corroborated  by  White.  The  defend- 
ant introduced  the  conductor,  who  testified: 
''There  is  a  state  law  requiring  all  trains  to 
stop  at  the  crossing.  My  porter,'  as  usual, 
went  over  to  the  engine  to  see  if  there  were 
any  tramps  or  people  on  the  train  who  had 
no  business.  On  this  occasion  we  stopped  as 
usual.  The  porter  did  not  come  back  as 
usual,  and  I  thought  there  was  something 
wrong.  I  Jumped  on  the  ground  and  ran 
around  the  mail  car.  I  was  on  the  back  of 
the  first-class  car.  When  I  got  to  the  front 
end  of  the  mail  car,  the  train  had  begun  to 
more,  and  I  saw  these  two  men  up  there. 
About  the  time  I  got  there  the  baggage  mas- 
ter stepped  up  on  the  other  side.  I  told  tiie 
men  to  come  down.  They  did  not  get  down, 
and,  in  order  to  get  them  on  the  ground  be* 
fore  the  train  got  up  too  much  speed,  I  reach- 
ed up  and  pulled  them  down,  and  let  them 
light  on  the  ground.  When  I  put  the  second 
one  down,  I  caught  on  the  back  end  of  the 
same  car.  *  *  *  I  Just  caught  hold  of 
them  and  pulled  them  down.  They  did  not 
resist.  I  had  no  conversation  with  them. 
Did  not  see  any  ticket  Did  not  suppose  for 
a  moment  that  they  had  any  ticket,  or  they 
would  npt  be  there,  because  it  was  not  a 
place  for  passengers,  and  they  could  not  pass 
from  that  end  of  the  car  to  the  other.  There 
is  no  doorway  between  the  mail  car  and  the 
baggage  car.  Passengers  are  not  allowed  to 
go  through  them  at  all."  He  was  corroborat- 
ed by  the  porter.  It  was  also  in  evidence 
that  the  rule  of  the  defendant  company  for- 
bade passengers  from  riding  on  the  platform* 
The  evidence  in  regard  to  the  injury  sustain- 
ed by  the  plaintiff  was  contradictory.  His 
honor  directed  the  Jury  to  answer  the  first 
Issue  "Yes."  The  defendant  excepted,  and 
from  a  Judgment  for  the  plaintiff  the  defend- 
ant appealed. 

.  Geo.  F.  Bason  and  L.  0.  Caldwell,  for  ap- 
pellant Montgomery  &  Crowell  and  M.  B. 
Stickley,  for  appellee. 

CONNOR,  J.  There  are  a  number  of  ex- 
ceptions in  the  record  to  the  instructions  giv- 
en by  the  court  and  to  the  refusal  to  give 
special  instructions,  all  of  which  are  duly 
assigned  as  error.  We  are  of  the  opinion  that 
the  first  exception  should  be  sustained.  His 
honor  charged  the  Jury  as  a  conclusion  of  law 
that  upon  all  of  the  evidence  the  plaintiff 
was  a  passenger  on  the  defendant's  train; 


meaning,  of  course,  that  he  was  such  for  the 
purpose  of  maintaining  this  action.  If  he 
was  correct  in  this,  the  Jury  must,  as  a  con- 
clusion of  law,  have  answered  the  second 
Issue  '"Yes";  thus  eliminating  the  question 
whether  the  conductor  used  excessive  force 
from  consideration,  except  upon  the  charac- 
ter and  amount  of  damages  which  should  be 
awarded  the  plaintiff.  For  the  purpose  of 
disposing  of  this  first  exception,  we  must  as- 
sume that  the  conductor's'  account  of  the 
transaction  is  correct  The  instruction  is 
necessarily  based  upon  that  assumption. 
When  the  relation  of  passenger  is  established 
by  entry  upon  the  defendant's  premises  for 
the  purpose  of  purchasing  a  ticket  or  taking 
passage  on  the  defendant's  train,  or  entry 
into  the  cars  for  such  purpose,  the  relative 
rights  and  duties  of  the  passenger  and  car- 
rier are  fixed  and  well  settled.  There  Is  a 
presumption  that  a  person  who  enters  a  pas* 
senger  car,  nothing  appearing  In  his  conduct 
to  the  contrary,  is  or  intends  to  become  a 
passenger.  Railroad  v.  Books,  07  Pa.  339, 
98  Am.  Dec.  229.  No  such  presumption 
arises  when  the  entry  is  upon  a  baggage  or 
mail  car,  or  upon  any  other  portion  of  the 
train  not  assigned  to  passengers.  Elliott  on 
Railroads,  |  1578,  says:  "The  presumption 
may,  of  course,  be  rebutted,  and  it  will  not 
ordinarily  arise  when  the  person  occupies  a 
position  on  the  train  which  passengers  have 
no  right  to  occupy,  or  goes  upon  a  train  on 
which  passengers  are  not  carried."  The  gen- 
eral rule  is  that  a  person  can  take  passage 
on  such  trains  only,  and  only  In  such  places, 
as  the  rules  of  the  company  provide  that  pas- 
sengers shall  be  carried:  and  one  who  does 
not  conform  to  such  rules  is  ordinarily  to  be 
regarded  as  an  intruder  or  trespasser,  and 
an  intruder  or  trespasser  cannot  impose  up- 
on a  railrond  company  the  high  duty  which  a 
carrier  owes  to  its  passengers."  Id.  |  1681. 
It  was  the  duty  of  the  plaintiff,  when  found 
upon  the  platform  of  the  baggage  car,  to 
promptly  inform  the  conductor  that  he  had  a 
ticket  80  that  he  could  be  given  an  opportuni- 
ty to  go  into  the  car  provided  for  passengers. 
He  says  that  he  did  so.  The  conductor  says 
that  he  did  not  do  so,  that  he  said  nothing 
about  having  a  ticket,  and  that  he  (con- 
ductor) saw  no  ticket.  The  truth  of  the  mat- 
ter should  have  been  ascertained  by  the  Jury. 
If  the  plaintiff's  version  of  the  transaction 
is  true,  be  ,1s  entitled  to  maintain  his  action. 
If  the  conductor's  version  is  correct,  he  is  not 
entitled,  as  a  passenger,  to  recover.  If  the 
Jury  should  find  the  conductor's  version  to  be 
true,  the  plaintiff  could  recover  damages  for 
his  ejection  only  by  showing  that  the  con- 
ductor used  excessive  force.  Railroad  v.  Har- 
Ing,  47  N.  J.  Law,  137,  54  Am.  Rep.  128;  Fet- 
ter, on  Carriers,  359.  His  rig^t  to  recover 
punitive  damages,  if  he  shows  himself  enti- 
tled to  compensatory  damages,  depends  upon 
well-settled  principles.  Holmes  v.  Railroad, 
94  N.  C.  319. 
There  must  be  a  new  triaL 
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DOUGLAS,  J^  ooncon  in  result  only* 

CLABK,  G.  J.  (dlasenting).  The  plalntifffl 
testified  tbat  they  bought  tickets,  went  across 
the  street,  still  on  the  defendant's  premises, 
and  bought  a  musk  melon,  and,  the  tr&in 
starting,  they  ran  and  got  upon  the  platform 
of  the  baggage  car,  and  the  assistant  ticket 
agent  of  the  defendant  testified  that  the 
'^tickets  were  all  right"  There  is  no  eTldence 
whatever  to  contradict  this,  and  his  honor,  in 
his  charge,  said:  **l  understand  that  coun- 
sel for  both  sides  do  not  substantially  dis- 
agree as  to  the  facts  of  the  first  issue  (*Were 
plaintiffs  passengers'?).  They  say  that  this 
is  a  deduction  of  law  from  the  whole  of  the 
cause;  so,  upon  the  evidence,  I  advise  you 
that  you  answer  the  first  issue  'Yes.' "  The 
counsel  do  not  appear  to  have  corrected  or 
objected  to  this  statement  of  the  Judge  at  the 
time,  as  they  should  have  done  if  they  did 
not  assent  thereto;  nor  could  they  have 
shown  any  contradiction  in  the  evidence  as  to 
the  first  issue.  Their  exception,  entered  aft- 
er the  trial,  is  clearly  to  the  conclusion  of 
law  that  those  facts  made  the  plaintiffs  pas- 
sengers, but  in  this  there  is  no  merit  The 
defendant's  brief  expressly  says,  ''The  court 
was  asked  to  instruct  the  Jury  that  the 
plaintiffs  were  not  passengers  in  contempla- 
tion of  law ;"  thus  concurring  in  the  uncon- 
tradicted  testimony  as  to  the  purchase  of 
the  tickets,  but  going  on  to  argue  that,  being 
on  the  platform,  the  plaintiffs  were  not  in 
law  entitled  to  be  treated  as  passengers,  and 
therefore  that  the  Judge  instructed  the  Jury 
wrongly  upon  the  first  issue.  In  both  briefs 
filed  by  the  defendant  it  is  stated  that  the 
plaintiffs  bought  tickets,  and  the  argument  is 
that  the  Judge  charged  wrongly  on  that  is- 
sue because  the  plaintiffs  were  not  in  the  car. 
Whether,  in  the  absence  of  this  direct  and 
uncontradicted  evidence  that  the  plaintiffs 
bought  tickets,  and  the  ticket  agent's  evidence 
that  the  tickets  were  "all  right"  there  would 
be  a  presumption  that  the  plaintiffs  were  or 
were  not  passengers  because  of  their  being 
on  the  platform  and  not  in  the  car,  is  a 
different  question,  and  one  which  does  not 
arise  on  the  first  issue  upon  this  evidence. 
The  tickets  were  conclusive  evidence  that 
they  were  passengers.  Code,  {  1963.  How 
far  the  company  should  be  excused  for  the 
conductor's  mistake  in  Jumping  to  the  con- 
clusion that  the  plaintiffs  were  not  passen- 
gers because  they  were  on  the  platform,  and 
not  in  the  car,  is  a  matter  to  be  urged,  and 
doubtless  was  urged,  to  the  Jury  on  the  third 
issue  as  to  the  measure  of  damages.  But 
such  mistaken  inference  by  the  conductor  did 
not  and  could  not  destroy-  the  effect  of  the 
uncontradicted  evidence  that  the  plaintiffs 
had  bought  and  paid  for  and  had  "all  right 
tickets,"  and  were  in  fact  on  the  train,  in 
consequence,  as  passengers.  There  could, 
therefore,  be  no  error  in  the  view  taken  by 
^^e  Judge  as  to  the  first  issue.  The  plain- 
both  say  they  showed  th^  conductor 


their  tickets.  He  denies  this,  but  does  not 
say  they  did  not  have  tickets;  nor  does  be 
testify  that  he  asked  for  their  tickets  before 
he  pulled  them  off  the  train,  while  it  was  in 
motion,  as  he  himself  testifies.  This  was  a 
violation  of  Code,  S  1902,  and  also  of  the  rules 
of  the  company.  No.  442,  which  was  in  evi- 
dence. 

The  following  citations  are  from  the  very 
excellent  brief  filed  by  the  plaintiffs'  coun- 
sel, and  are  exactly  in  point:  Section  1963  of 
the  Code  says  that  "on  the  due  payment  of 
freight  or  fare,  legally  authorized  there- 
for," railroads  "shall  take,  transport  and 
discharge  such  passengers.**  As  between  the 
conductor  and  passenger,  and  the  right  of 
the  latter  to  travel,  the  ticket  produced  must 
be  conclusive  evidence.  Frederick  v.  Bail- 
road,  37  Mich.  342,  26  Am.  Bep.  531;  Huf- 
ford  V.  BaUroad,  53  Mich.  118,  18  N.  W.  580. 
In  Creed  v.  Bailroad,  86  Pa.  139,  27  Am.  Bep. 
693,  the  plaintiff  was  traveling  on  a  passen- 
ger train  and  on  a  car  "not  intended  for  the 
use  of  passengers,'*  and  in  a  suit  for  dam- 
ages it  was  held  that  the  plaintiff  was 
prima  facie  a  passenger,  though  violating 
the  rules  of  the  company.  Brooks  v.  Ball- 
road,  67  Pa.  346;  Thompson  Carriers  of  Pas- 
sengers (1880)  51.  Irregularity  in  boarding 
the  train  does  not  sever  the  relationship  of 
carrier  and  passenger.  Smith  v.  Bailroad 
(Com.  PI.)  18  N.  Y.  Supp.  769.  To  get  upon 
the  platform  of  a  baggage  car  does  not 
sever  the  relationship,  nor  subject  the  pas- 
senger to  the  assaults  of  the  conductor. 
Neither  the  carrier  nor  its  employes  can  as- 
sume that  a  person  on  any  car  of  a  passen- 
ger train  is  a  trespasser  merely  because  he 
is  not  in  one  of  the  cars  provided  for,  and 
usually  occupied  by,  a  passenger.  Bailroad 
V.  WilUams  (Tex.  Civ.  App.)  40  S.  W.  350. 
In  that  case  the  plaintiff  was  on  the  front 
platform  of  a  baggage  car,  and  had  not  paid 
his  fare.  In  Martin  v.  So.  By.  Co.  (this 
same  defendant)  51  S.  C.  150,  28  S.  B.  303. 
quoting  and  approving  Williams'  Case,  it  is^ 
decided  that:  "When  one  having  a  ticket 
and  with  the  intention  to  ride  as  a  passenger, 
goes  upon  the  train  upon  which  his  ticket 
entitles  him  to  ride  as  such,  even  if  he  board 
the  train  at  an  unusual  time  and  at  an  un- 
usual place,  he  is  entitled  to  the  rights  of 
a  passenger  at  least  to  the  extent  of  not  be- 
ing mistreated  by  the  employes  of  the  com- 
pany." In  Compton  v.  Van  Volkenburgh, 
34  N.  J.  Law,  134,  the  plaintiff  had  a  ferry 
ticket,  but  instead  of  passing  through  the 
small  gate,  which  was  for  passengers,  he 
entered  the  ferry  through  the  large  gate,  in- 
tended for  horses  and  vehicles,  and  in  doing 
so  violated  the  rules  of  the  company.  For 
this  offense  he  was  seized  by  the  collar,  and 
Jerked  from  the  railing,  and  dragged  from 
the  boat  not  while  the  boat  was  moving, 
however.  Chief  Justice  Beasley,  in  writing 
the  opinion  of  the  court  says:  "This  agent 
of  the  railroad  company  had  no  right  to 
expel  this  plaintiff  from  the  boat  without 
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first  informing  him  of  the  existence  of  the 
regulation  of  the  company;  nor  had  he  any 
right  to  touch  his  person  without  first  noti* 
tying  him  that,  unless  he  left  the  boat,  he 
would  resort  to  such  extreme  means  to  put 
him  off.  The  facts  stand  thus:  A  passen- 
ger is  told  by  a  subordinate  officer  of  a  rail- 
road company  to  get  off  a  boat  The  pas- 
senger replied,  'I  will  not;  I  have  a  ticket' 
The  reply  is,  It  malces  no  difference;  you 
must  get  off  here,'  and,  without  more,  he  is 
seized  by  the  collar,  and,  in  the  presence 
of  many  onlookers,  he  is  ignominiously  ex- 
pelled. I  do  not  see  but  all  reasonable  men 
must  unite  in  condemnation  of  such  precipi- 
tate violence  and  indignity."  In  order  to 
make  Gompton's  Case  exactly  like  the  case 
at  bar,  the  boat  should  have  started  off,  and 
then  the  plaintiff  seized  and  thrown  into  the 
water.  The  learned  chief  Justice  further 
says  that  "these  agents  of  Incorporated  com- 
panies must  be  taught  that  personal  yio- 
lence  must  not  be  used  except  as  a  last  re- 
sort and  after  explicit  notification." 

(136  N.  C.  828) 

REYBURN  ▼.  SAWYER. 

(Supreme  Court  of  North  Carolina.     May  8, 

1904.) 

PUBLIO  NUISANCES— OBSTBUCnONS  TO  NAVIOA- 
TION— PBIVATE  BEHEDT— PECT7LIAB  INJtJBT— 
ACTION  FOB  DAUAOES  —  INJUNCTION  — 
OBOUNDB— INSOLVENCT    OF    DEFENDANT. 

1.  The  placing  of  pound  nets  in  a  navigable 
sound  SO  as  to  obstruct  the  channel  and  inter- 
fere with  the  customary  navigation  under  cer- 
tain conditions  of  tide  and  weather,  consti- 
tutes a  public  nuisance. 

2.  Whjie  the  ordinary  remedy  for  public 
nuisance  is  by  indictment,  one  who  has  suf- 
fered unusual  and  pecaliar  damages  by  the 
erection  of  such  a  nuisance  distinct  from  the 
grievance  common  to  the  public  may  sue  to 
redress  his  injury. 

3.  One  who  suffers  peculiar  damages  through 
the  erection  of  a  public  nuisance  is  not  con- 
fined for  his  remedy  to  an  action  for  damages, 
especially  where  the  damages  arise  from  the 
injury  and  obstruction  to  the  free  use  and  en- 
joyment of  his  property,  but  may  maintain 
a  suit  for  an  injunction. 

4.  The  insolvency  of  defendant,  so  that  a  re- 
covery would  be  of  no  avail  and  the  injury 
Irreparable,  furnishes  ground  for  an  injunc- 
tion to  abate  a  nuisance  erected  by  defendant 

5.  Plaintiff  was  the  owner  of  an  Island  in  a 
navigable  sound.  Defendant  erected  fish  nets 
across  the  channel,  which  was  the. natural  ap- 
proach to  the  island,  so  as,  under  certain  con- 
ditions of  tide  and  weather,  to  obstruct  the 
approach  from  that  direction.  There  was,  how- 
ever, a  reef  extending  at  right  angles  to  the 
fish  nets,  which  could  be  crossed  by  the  craft 
ordinarily  in  use  on  the  sound  under  ordinary 
conditions,  so  that  the  obstruction  of  the  chan- 
nel in  general  did  plaintiff  no  harm.  On  one 
occasion,  however,  plaintiff's  attorney  went  to 
the  island  to  see  plaintiff  on  a  matter  of  busi- 
ness, and  while  he  was  there  a  stiff  breece  blew 
up.  and  continued  to  blow  for  two  days,  and 
the  waves  broke  over  the  reef  to  such  an  ex- 
tent that  the  boatmen  would  not  cross  it,  and, 
owing  to  the  difficulty  of  crossing  the  reef  and 
the  stakes  in  the  channel,  they  were  afraid  to 
venture  out,  and  the  attorney  could  not  leave 
for  two  days.     Held,  that  this  circumstance  eu- 

Y  S.  See  Nuisance,  vol.  37.  Cent.  Dig.  If  164.  IH. 


titled  plaintiff  to  an  injunction  restraining  de- 
fendant from  maintaining  fish  nets  in  the  cfaan- 
mL 

Appeal  from  Superior  Court,  Dare  dbunty; 
Justice,  Judge. 

Action  by  John  E.  Reybum  against  D.  C. 
Sawyer.  From  a  Judgment  refusing  an  in- 
junction, plaintiff  appeals.    Reversed. 

Action  to  restrain  by  injunction  the  de- 
fendant from  maintaining  a  nuisance,  refer- 
red to  have  decided  all  Issues  of  fact  and 
law.  The  referee,  from  the  evidence,  finds 
the  following  facts,  to  wit: 

*'(1)  Durant's  Island  is  a  body  of  land  lying 
in  Dare  county,  surrounded  by  the  waters 
of  Albemarle  Sound,  Alligator  rirer,  East 
Lake,  and  the  Hanlover,  and  is  well  known 
by  the  name  of  Duranfs  Island.  A|l  of  said 
waters  and  land  lie  wholly  within  the  state 
of   North   Carolina. 

"(2)  Durant's  Island  is  swamp  or  marsh 
land,  except  a  little  around  the  shore~-sand 
ridge. 

"(3)  That  on  the  southern  side  of  the 
island  is  a  creek  or  bay  making  into  said 
island  from  Albemarle  Sound,  which  creek 
or  bay  is  known*  as  'Tom  Mann's  Creek.' 

''(4)  On  the  18th  day  of  April,  1800,  the 
state  board  of  education  made  and  executed 
a  deed  unto  John  E.  Reybum,  the  plaintiff, 
which  deed  was  recorded  in  Dare  county. 
Said  deed  describes  and  the  boundaries  in- 
clude Durant's  Island. 

**(5)  Near  the  shore  of  Tom  Mann's  creek 
the  plaintiff  has  erected  several  houses, 
which  are  now,  and  have  been  continuously 
since  April  18,  1800,  occupied  by  plaintiff  and 
his  servants  or  agents. 

"(6)  The  plaintiff  has  a  house  known  as  an 
icehouse,  which  is  situated  over  the  waters 
of  Tom  Mann's  creek,  which  house  Is  con- 
nected with  the  land  by  a  wharf  or  pier. 

"(7)  The  plaintiff  has  cut  a  canal  about 
10  feet  wide  and  30  Inches  deep,  which  canal 
connects  the  waters  of  Tom  Mapn's  creek 
with  the  waters  of  Frying  Pan,  and  has  built 
some  roads  on  the  island.  The  said  canal 
was  cut  prior  to  the  erection  of  the  nets 
hereinafter    referred   to. 

"(8)  Since  1800  the  plaintiff  has  continu- 
ously kept  on  said  island  at  least  two  men, 
who  have  lived  In  the  houses  which  were 
built  by  plaintiff,  and  has  also  kept  thereon 
a  stock  of  cattle  and  some  poultry. 

"(0)  In  1800,  after  the  execution  of  the 
deed  by  the  state  board  of  education,  the 
plaintiff  posted  notice  on  Durant's  Island 
forbidding  others  from  trespassing  thereon, 
and  has  kept  others  from  trespassing  upon 
said  island. 

"(10)  There  is  a  channel  leading  from  Tom 
Mann's  creek  into  Albemarle  Sound,  which 
channel,  after  leaving  the  creek,  turns  east- 
wardly  and  westwardly  nearly  parallel  with 
the  general  curvature  of  the  shore  of  the 
island,  and  running  eastwardly  until  it  gets 
near  the  northeastern  end  of  the  island 
abreast  of  the  Haulover,  where  it  connects 
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wltb  the  deep  water  of  Albemarle  Sound; 
which  lien  to  the  northward. 

"(ll)  From  near  the  mouth  of  Tom  Mann's 
creek  going  eastwardly  to  where  it  connects 
with  the  deep  waters  of  Albemarle  Sound 
this  channel  is  from  5  to  6  feet  in  depth,  and 
varies  from  176  to  000  feet  In  width.  There 
are  shoals  in  this  channel  upon  which  the 
water  is  only  4  feet  deep. 

**(12)  On  the  northern  or  sound  side  of 
this  channel  is  a  reef  or  shoal  running  near- 
ly parallel  with  the  shore  or  island,  which 
reef  or  shoal  terminates  nearly  opposite  the 
Haulover.  This  reef  or  shoal  varies  in  width 
from  30  to  150  f^t  The  water  on  this  shoal 
or  reef  is  from  8  to  4  feet  deep,  and  deeper 
abreast  of  Tom  Mann's  creek  than  at  other 
parts,  except  where  the  shoal  terminates 
nearly  abreast  the  Haulover. 

"(13)  The  channel  above  mentioned  ex- 
tends to  the  west  of  the  mouth  of  Tom 
Mann's  creek. 

*'(14)  On  the  southern  or  shore  side  of  this 
channel  the  water  gradually  shoals  until  it 
approaches  the  shore,  but  in  some  places 
it  is  as  deep  as  in  the  channel. 

"(15)  The  waters  on  th^  southern  or  shore 
side  of  the  above-mentioned  reef  are  naviga- 
ble for  boats  drawing  from  three  to  four 
feet  of  water.  That  part  of  Albemarle  Sound 
on  the  Inside  or  shore  side  of  the  above- 
mentioned  reef  or  shoal  is  usually  and  al- 
most entirely  navigated  and  used  by  boats 
called  'shad  boats*  or  'sprit-sail  boats,'  which 
boats,  when  loaded,  draw  about  30  inches 
of  water.  Boats  of  smaller  size  are  also 
used  Inside  of  the  said  reef  or  shoal,  and 
occasionally  boats  of  larger  size,  drawing 
from  8  to  4  feet,  come  inside  this  reef  or 
shoal.  Boats  drawing  as  much  or  more 
than  7  feet  of  water  can  navigate  the  waters 
of  the  Albemarle  Sound  on  the  outside  of 
the  said  reef  or  shoal,  and  can  pass  from 
Albemarle  Sound  through  connecting  waters 
to  the  Atlantic  Ocean. 

"(16)  When  it  is  calm,  or  in  moderate 
weather,  boats  drawing  30  inches  can  cross 
the  reef  or  shoal.  In  rough  weather,  and 
especially  when  the  wind  is  from  the  north, 
northeast,  or  northwest,  boats  drawing  as 
much  as  two  feet  of  water  cannot  cross  the 
reef  or  shoal  with  safety,  and  in  such  weath- 
er boats  of  smaller  size  are  not  safe  In  Albe- 
marle Sound.  When  the  wind  is  from  the 
north,  northeast,  or  northwest,  this  reef  has 
the  effect  to  break  the  force  of  the  waves 
beating  upon  the  lee  shore,  and  it  Is  smoother 
on  the  inside  of  the  reef  than  on  the  outside, 
and  safer  for  such  boats  as  usually  go  on  the 
inside,  than  it  would  be  on  the  outside  of  the 
reef. 

'  "(17)  The  defendant,  prior  to  the  institution 
of  this  suit,  placed  a  line  of  stakes  in  the 
waters  of  Albemarle  Sound,  which  stakes  are 
from  2^  to  4  inches  in  diameter  at  the  wa- 
ter's edge,  and  larger  at  the  bottom,  and  ex- 
tend 4  or  more  feet  above  the  water,  and  are 
irmly  set  or  driven  in  the  soil  under  the  wa- 


ter. These  stakes  are  nearly  abreast  of  the 
Haulover,  and  run  across  the  mouth  of  the 
above-mentioned  channel,  and  are  140  feet 
from  its  mouth  and  140  feet  from  the  eastern 
end  of  the  reef,  and  run  parallel  with  the 
channel  as  it  empties  into  the  sound,  and 
runs  nearly  at  right  angles  to  the  reef.  The 
first  pocket  or  pond  is  from  100  to  150  yards 
from  the  reef  on  the  sound  side. 

"(18)  These  stakes  for  the  nets  origiaally 
began  about  100  yards  from  the  shore,  and 
from  that  point  extended  out  into  th^  sound 
a  distance  of  from  1,000  to  1,200  yards.  There 
were  two  stakes  between  the  shore  end  of 
said  net  stakes  and  the  shore,  which  two 
stakes  have  been  removed  since  this  suit  be- 
gan. The  stakes  starting  from  the  net  stake 
nearest  the  shore  are  placed  about  00  feet 
apart,  running  out  a  distance  of  200  to  300 
yards.  These  stakes  are  called  "lead  stakes." 
At  about  a  distance  of  200  to  800  yards  from 
the  shore  end  of  the  line  of  stakes  a  square 
86  feet  each  way  is  formed  by  stakes  of  simi- 
lar size,  the  stakes  forming  this  square  are 
about  86  feet  apart,  and  have  smaller  stakes 
from  12  to  18  feet  apart  between  them.  This 
forms  the  pocket  of  the  net.  From  the  outer 
side  of  this  pocket  another  line  of  lead  stakes 
starts  and  runs  out  about  250  yards,  when 
another  pocket  is  formed,  and  this  continues 
until  four  pockets  have  been  "formed.  The 
whole  row  of  stakes  extend  into  the  sound 
about  1,200  yards  from  the  stake  nearest  the 
shore. 

"(19)  At  certain  times  during  the  year  a  net 
is  attached  to  these  lead  stakes  running  from 
the  stakes  nearest  the  shore  to  the  pound 
stakes.  This  net  is  made  of  net  twine,  and  Is 
hung  upon  ninethread  manlUa  rope,  which  is 
about  three-eighth  inches  in  diameter,  which 
manilla  rope  Is  tied  to  the  lead  stakes  at 
about  the  level  of  the  water  with  marlln.  The 
I  net  drops  down  in  the  water.  These  lead 
lines  sag  so  as  to  drop  about  12  to  18  Inches 
below  the  top  of  the  water  in  the  center  be- 
tween the  stakes.  This  is  the  usual  method 
of  setting  Dutch  nets. 

"(20)  There  is  attached  to  the  pocket  or 
pound  stakes  a  pocket  or  pound  net  made  of 
similar  twine,  with  smaller  meshes,  tied  to 
similar  ropes,  which  ropes  are  tied  to  the 
pocket  or  pound  stakes  with  marlin.  This 
pocket  or  pound  of  the  net  is  about  28  feet 
square,  and  is  level  with  the  water,  and  is 
tied  to  the  stakes  so  as  to  be  kept  level  with 
the  water  and  to  prevent  sagging.  About 
two  feet  above  the  pocket  another  line  of 
rope  is  tied  to  the  pocket  stakes.  This  line 
of  rope,  which  is  tied  to  the  pocket  stakes,  Is 
called  a  'hand  line/  and  is  about  2  feet 
above  the  level  of  the  water  line.  The  mouth 
of  the  pocket  is  on  the  side  next  to  tbe  lead. 
This  Is  the  usual  method  of  setting  Dutch 
nets. 

"(21)  When  these  stakes  are  broken  off  and 
left  in  the  water  so  that  they  do  not  show 
above  it,  a  boat  might  run  on  one  of  them, 
and  they  become  more  or  less  dangerous,  as 
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they  are  liable  or  might  knock  a  hole  In  the 
bottom  or  side  of  boat 

"(22)  The  nets  are  usually  set,  in  that 
section,  about  seven  months  in  the  year. 
The  referee  is  unable  to  find  from  evidence 
wbto  the  nets  in  question  T^ere  hung  upon 
the  stakes,  or  how  long  they  remained,  or 
when  taken  up.  The  referee  finds  that  the 
nets  in  question  were  hung  to  the  stakes, 
or  set,  and  have  been  taken  up  at  least  once, 
and  have  been  put  down  again.  The  stakes 
have  not  been  taken  up  since  set. 

"(23)  Boats  such  as  are  commonly  used  and 
such  as  can  be  used  In  navigating  the  waters 
of  Albemarle  Sound  when  the  nets  are  not 
set  can  with  ease  and  safety  pass  between 
the  stakes  in  the  lead  of  the  nets,  and,  should 
one  of  such  boats  strike  one  of  the  stakes, 
it  would  not  necessarily  injure  or  delay  the 
boat.  If  the  stake  was  rotten,  or  broken  off 
at  or  below  the  water's  edge,  it  would  be 
more  apt  to  injure  the  boat  than  if  it  were 
sound,  and  as  originally  set 

"(24)  Shad  or  sprit-sail  boats,  and  snch 
other  boats  as  usually  navigate  the  waters 
of  that  part  of  Albemarle  Sound  lying  hiside 
of  the  reef  or  shoal,  can,  when  the  nets  are 
not  set,  pass  between  the  stakes  of  the  pock- 
et or  pound,  but  not  with  ease,  and  these 
stakes  are  more  apt  to  injure  or  delay  a  boat 
than  the  stakes  in  the  lead. 

**{26)  When  the  nets  are  set,  shad  or  sprit- 
sail  boats  or  smaller  boats,  and  boats  as  large 
as  any  that  usually  or  can  navigate  the  wa- 
ters of  that  part  of  Albemarle  Sound  lying 
south  of  the  reef,  can,  and  generally  with 
safety  and  without  delay  or  hindrance,  pass 
over  the  nets  of  the  defendant  by  going  over 
the  lead. 

"(26)  When  the  nets  are  set,  boats  can  pass 
through  the  pocket  or  pound,  but  are  liable 
to  be  delayed,  obstructed,  and  hindered  in 
their  passage. 

"(27)  There  are  times  when  the  tide  is  low, 
the  water  rough,  and  the  wind  blowing  hard, 
that  boats  such  as  are  commonly  used  in 
that  part  of  Albemarle  Sound  cannot  cross 
these  hets  with  ease  and  safety,  and  might 
be  hindered  or  delayed  by  them. 

"(28)  There  are  times  when  there  is  but 
little  wind,  when,  in  order  to  pass  over  the 
nets,  one  would  have  to  push  down  nets  so 
as  to  let  a  boat  go  over.  This  can  be  done 
with  safety,  and  with  but  little  inconven- 
ience, and  without  any  practical  delay. 

"(29)  Plaintiff  cannot  anchor  his  yacht 
where  nets  or  stakes  are  placed,  or  so  near 
thereto  as  will  permit  her  to  swing  on  the 
nets  or  stakes.  There  are  no  special  advan- 
tages had  by  anchoring  at  the  place  where 
the  nets  are  situated,  or  so  near  thereto  as 
to  permit  the  yacht  to  swing  on  the  stakes. 
The  usual,  customary,  and  best  anchorage  is 
in  or  near  the  Frying  Pan.  Occasionally  the 
plaintifl  anchors  his  yacht  on  the  outside  of 
the  reef  or  shoal,  which  he  can  still  do. 

"(80)  The  post  office  from  which  plaintiff 
gets  his  mail  while  on  the  island,  and  from 


which  the  servants  of  plaintiff  get  their  mall, 
is  Mashoes.  four  miles  to  the  eastward.  In 
going  to  this  post  office,  or  going  to  Manteo 
ftom  the  island,  you  will  have  to  cross  the 
nets  of  the  defendant  or  go  around  them. 

"(31)  In  October,  1900,  or  1901,  Mr.  B.  G. 
Crisp,  who  is  the  attorney  and  representative 
of  plaintiff  in  Dare  county,  went  from  Man- 
teo to  Durant's  Island  to  see  the  plaintiff 
about  a  matter  of  busihess,  expecting  to  re- 
turn the  next  day.^  During  the  night  the 
wind  came  on  to  blow  very  hard  from  the 
northwardly,  and  continued  to  blow  very 
hard  for  two  days.  The  waves  were  break-. 
Ing  over  the  reef  to  such  an  extent  that  the 
boatman  who  carried  Mr.  Crisp  to  the  island 
would  not  cross  the  reef.  Owing  to  the 
rough  water  on  the  reef  and  difficulty  in 
crossing  the  reef  with  the  breakers  on  it  and 
the  stakes  in  tlie  channel,  the  boatmen  were 
afraid  to  venture  out  and  Mr.  Crisp  did  not 
leave  for  two  days.  No  attempt  was  made  to 
start 

"(32)  There  are  11  stands  of  nets  between 
Duranf  s  Island  and  Mashoes,  and  in  going 
to  Mashoes  from  Durant's  Island  you  cross 
11  stands  of  nets  besides  the  nets  of  the  de- 
fendant 

"(33)  None  of  the  boats  of  the  idaintiff,  his 
servants  or  agents,  have  been  delayed  or  ob- 
structed in  any  passage  which  they  have  un- 
dertaken, or  have  been  compelled  to  change 
their  course,  or  been  damaged  on  account  of 
the  stakes  or  nets  of  this  defendant  and  the 
plaintiff  and  his  servants  or  agents  have  not 
been  prevented  from  taking  any  passage  on 
the  water  on  account  of  the  nets  of  the  de- 
fendant 

"(34)  The  plaintiff  has  access  to  his  island 
from  the  waters  of  Albemarle  Sound  through 
the  western  end  of  the  channel  inside  of  the 
reef  just  to  the  west  of  Tom  Mann's  Greek; 
also  through  the  channel  at  the  east  end  of 
the  island.  In  coming  from  the  post  office 
or  points  east  of  Durant's  Island  the  plain- 
tiff would  have  to  go  around  or  over  the  nets. 
In  passing  from  Tom  Mann*s  Creek  to  the 
Haulover  the  plaintiff  would  have  to  cross 
the  nets  or  go  around  them. 

"[Jpon  the  foregoing  facts  the  referee  finds 
the  following  conclusions  of  law: 

"(1)  That  the  plaintiff  is  the  owner  of  Du- 
rant's  Island.  Code,  I  2627;  Aycock  v.  R. 
R.  Co.,  89  N.  C.  821. 

"(2)  That  the  nets  and  stakes  are  a  public 
nuisance. 

"(8)  That  as  to  the  plaintiff  neither  the 
nets  or  the  stakes  are  a  private  nuisance. 

"(4)  That  the  plaintiff  is  not  entitled  to  re- 
cover damages  for  the  setting  and  maintain- 
ing said  nets,  or  to  have  the  same  abated.*' 

J.  W.  Hinladale  &  Son  and  B.  G.  Crisp,  for 
appellant  Ward  &  Thompson  and  B.  F.  Ayd- 
lett,  for  appellee. 

MONTGOMERY,  J.  The  referee's  conclu- 
sions of  law  upon  the  facts  found  by  him 
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that  the  action  of  the  defendant  In  the  pla- 
cing of  pound  nets  in  the  manner  in  which 
they  were  set  constituted  a  public  nuisance 
was  a  correct  one.  State  v.  Narrows  Island 
Club.  100  N.  O.  477,  5  S.  E.  411,  6  Am.  St 
Rep.  6ia  To  prevent  a  multiplicity  of  pri- 
vate actions,  the  law  provides  a  remedy  for 
public  nuisances  in  the  way  of  an  indict- 
ment, by  which  the  nuisance  can  be  abated, 
or  the  offender  punished  by  fine  or  imprison- 
ment, or  in  both  ways.  The  plaintiff  in  this 
action,  however,  alleges  in  his  complaint  that 
he  has  suffered,  and,  further,  that  he  has 
shown  by  the  proof  that  he  has  suffered,  an 
unusual  and  special  damage  on  account  of 
the  erection  of  the  nuisance  by  the  defendant, 
and  that  he  therefore  Is  entitled  to  redress 
by  a  civil  action;  that  is,  to  have  the  nui- 
sance abated  at  his  own  suit  The  plain- 
tifTs  contention  rests  upon  a  sound  principle 
of  law,  and  where  the  facts  go  to  show  that 
a  public  nuisance  has  been  the  cause  of  un- 
usual and  special  damage  to  an  individual 
or  a  class  of  persons,  as  contradistinguished 
from  a  grievance  common  to  the  public,  that 
person  may  bring  a  civil  action  for  the  re- 
dress of  the  injury.  In  Mfg.  Ck>.  v.  Railroad, 
117  N.  G.  679,  23  S.  E.  43,  the  defendant,  by 
erecting  a  bridge  across  a  river  so  low  as 
to  obstruct  the  passage  of  boats  plying  up 
and  down  the  stream,  thereby  prevented  a 
steamboat  from  carrying  a  cargo  of  merchan- 
dise for  a  consignee  up  the  river  and  beyond 
the  bridge.  The  court  held  that  the  defend- 
ant was  liable  in  damages  for  the  injury 
done  to  the  plaintiff  on  the  ground  that  the 
damage  was  special,  and  unusual  to  the 
plaintiff.  The  court  said  there:  "It  is  not 
material  whether  this  particular  boat  was  li- 
censed, or  whether  other  individuals  owned 
boats  that  were  engaged  in  navigating  the 
river.  If  the  plaintiff  suffered  damage  com- 
mon to  a  class  whose  business  required  the 
transportation  of  material  for  manufacturing 
purposes  from  a  point  below  the  obstruction 
to  a  place  located  above  it,  but  not  common 
to  the  whole  public,  his  right  is  not  impaired 
by  the  fact  that  the  boat  was  doing  business 
as  a  common  carrier,  as  well  as  for  the  man- 
ufacturer who  owned  it"  The  same  prin- 
ciple was  announced  in  Downs  v.  City  of  High 
Point,  116  N.  a  182,  20  S.  E.  386.  It  is  a 
principle  of  law  found  stated  in  all  of  the 
text-writers  on  the  subject  of  nuisance,  and 
in  the  decisions  of  many  of  the  courts  of  the 
states.  If  the  facts  be  such  as  the  plaintiff 
claims  he  has  shown  them  to  be  in  this  ac- 
tion, his  right  to  relief  by  a  civil  action  ap- 
pears to  be  clearer  in  principle,  and  more 
necessary  to  the  peace  and  order  of  society, 
than  were  the  plaintiff's  rights  in  the  cases 
we  have  cited. 

The  plaintiff  here  is  the  owner  of  a  tract 
of  land  (Durant's  Island)  situated  in  the  midst 
of  navigable  waters,  and  it  is  necessary  to 
the  full  and  free  enjoyment  of  his  property 
that  his  access  over  the  waters  to  that  prop- 
erty and  his  egress  from  It  should  not  be 


obstructed  by  nuisances  erected  athwart  the 
channels  of  approaclL  The  claim  of  the 
plaintiff  is  that  not  only  was  the  erection 
of  the  fish  nets  in  the  manner  in  which  they 
were  consti-ucted  by  the  defendant  a  public 
nuisance,  but  that  it  prevented  the  free  use 
and  enjoyment  of  his  private  property,  which 
was  a  damage  and  an  injury  to  himself  not 
in  common  with  the  public  at  large,  but  as 
extraordinary  and  special  in  its  effects  upon 
him.  In  Blanc  v.  Klumpke,  29  Cal.  166,  the 
court  said:  "Undoubtedly,  if  the  obstruc- 
tions only  affect  the  plaintiff  in  commoq  with 
the  public  at  large,  although  in  a  greater 
degree,  he  cannot  have  his  private  action; 
but  If  he  is  thereby  obstructed  in  the  free 
use  of  his  property,  and  its  comfortable  en- 
joyment by  him  Is  thereby  Interfered  with 
and  to  some  extent  prevented,  can  It  be  said 
he  suffers  In  common  only  with  the  public 
at  large?  Anything  which  is  injurious  to 
health,  or  Indecent  or  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property, 
00  as  to  interfere  with  the  comfortable  en- 
joyment of  life  or  property,  is  declared  to 
be  a  nuisance^  and  the  subject  of  an  action; 
and  It  is  further  provided  that  such  action 
may  be  brought  by  a  person  whose  property 
is  injuriously  affected."  In  Wilder  v.  De 
Cou,  26  Minn.  10  [1  N.  W.  48],  the  court 
decided  that  the  owner  of  a  town  lot  suffers 
a  peculiar  damage  by  the  obstruction  of  a 
portion  of  a  public  street  Immediately  In 
front  of  his  lot,  and  that  he  might  therefore 
maintain  an  action  to  prevent  such  obstruc- 
tion, although  the  same  may  be  a  public  nui- 
sance. In  Rex  V.  Dewsnap,  16  East  196, 
Lord  Ellenborough  said:  "I  did  not  expect 
that  it  would  have  been  disputed  at  this  day, 
though  a  nuisance  may  be  public,  yet  that 
there  may  be  a  special  grievance  arising  out 
of  the  common  cause  of  injury,  which  presses 
more  upon  particular  individuals  than  upon 
others  not  so  Immediately  within  the  influ- 
ences of  it  In  the  case  of  stopping  a  com- 
mon highway  which  may  affect  all  the  sub- 
jects, yet  if  any  person  sustains  a  special 
injury  from  it  he  has  an  action.  This  must 
necessarily  be  a  special  grievance  to  those 
who  live  within  the  direct  influence  of  the 
nuisance,  and  are  therefore  parties  aggrieved 
within  the  statute  allowing  such  parties 
costs."  In  Wood  on  Nuisances,  pp.  886,  887, 
it  is  said:  "Redress  may  be  had  through  the 
medium  of  a  private  action  in  behalf  of  each 
person  specially  Injuried,  although  the  same 
damage  is  inflicted  upon  many  persons  at 
one  and  the  same  time — as  an  obstruction  of 
a  highway  leading  to  one's  premises,  or  so 
as  to  obstruct  access  thereto,  or  otherwise 
producing  special  damage.  The  obstruction 
of  a  navigable  stream  so  as  to  hinder  or  de- 
lay passage  over  the  same,  or  producing  ac- 
tual damage  to  vessels,  or  by  cutting  off  the 
approach  to  a  private  wharf  or  premises  so 
as  to  injure  one's  premises,  is  such  a  special 
injury  as  enables  the  person  so  Injured  to 
maintain  an  action."    In  Park  v.  Railroad, 
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48  Iowa»  636,  a  correct  syllabus  of  the  deci- 
sion may  be  stated  as  follows:  **Id juries  re- 
sulting from  the  obstruction  of  blghways 
leading  to  the  premises  of  the  party  com- 
plaining and  interfering  with  access  to  them 
are  proper  grounds  of  recoyery  by  the  in- 
jured party,  and  this  is  so  although  many 
others  sustain  similar  injuries  from  the  same 
cause."  And  we  are  of  the  opinion  that  one 
who  suffers  damage,  through  the  erection  of 
a  public  nuisance,  unusual  and  special  to 
himself,  is  not  confined  in  his  remedy  to  an 
action  merely  for  damages,  especially  where 
the  damage  arises  from  an  injui^y  and  ob- 
struction to  the  free  use  and  enjoyment  of 
one's  property — lands  and  tenements,  as  in 
this  case.  In  2  Wood  on  Nuisances,  p.  1159, 
the  author  says:  '*Any  person  injuriously 
affected  by  a  nuisance,  who  could  maintain 
an  action  at  law  therefor,  can  maintain  a 
bill  in  equity  for  an  injunction;"  and  Barnes 
V.  Hathom,  64  Me.  127;  Thebaut  ▼.  Canova, 
11  Fla.  148,  Peck  t.  Elder,  8  Sandf.  (N.  Y.) 
126,  Dana  ▼.  Valentine,  0  Mete.  (Mass.)  8, 
are  cited  in  support  of  the  text  Indeed,  in 
a  case  like  the  present,  it  would  be  impossible 
to  fix  with  any  degree  of  certainty  the  dam- 
ages which  the  plaintiff  ought  to  recover  for 
the  obstruction  of  his  access  to  his  properly, 
and  this  court  has  said  In  Jolly  ▼.  Brady* 
127  N.  a  142,  87  S.  B.  163:  -But  when  the 
damage  cannot  be  reasonably  compensated  in 
a  suit  at  law,  or  the  injury  is  irreparable, 
the  court  will  stay  the  injury  by  injunctive 
order  until  the  parties  shall  have  the  main 
facts  determined  by  a  jury."  In  Wood  on 
Nuisances,  p.  119,  it  is  said  that:  "When  the 
injury  is  not  susceptible  of  adequate  com- 
pensation in  damages,  or  where  the  injury 
is  a  constantly  recurring  grievance,  a  court 
of  equity  will  interpose  by  injunction."  In 
Works  V.  Junction  R.  Co.,  6  McLean,  426, 
Fed.  Cas.  No.  18,046,  the  court  said:  "If 
such  injury  exists,  no  adequate  remedy  can 
be  found  by  an  action  at  law.  From  the 
nature  of  the  injury  its  extent  cannot  be 
ascertained  with  precision.  It  is  permanent 
Consequently  the  suits  of  law  for  redress 
must  be  endless.  In  such  case  adequate  re- 
lief can  be  given  only  by  injunction.  It  pre- 
vents the  wrong.  To  establish  this  wrong  it 
need  not  be  measured  by  dollars  and  cents. 
It  must  be  shown  to  exist;  it  must  be  mate- 
rial, but  the  particular  amount  of  damage 
need  not  be  shown."  But,  besides,  in  this 
case  tt  appears  that,  if  damages  could  be 
made  a  sufficient  compensation  for  the  injury 
done  to  the  plaintiff,  a  recovery  would  be  of 
no  avail  on  account  of  the  insolvency  of  the 
defendant,  and  the  injury  would  therefore 
be  irreparable.  In  1  Beach  on  Injunction,  { 
84,  it  is  said:  ''A  court  of  equity,  in  the  ex- 
ercise of  its  discretion,  may  grant  an  injunc- 
tion to  prevent  a  breach  or  an  Injury  for 
which  there  can  be  no  other  redress  on  ac- 
count of  the  defendant's  insolvency,"  and  in 
Kerlln  v;  West,  4  N.  J.  Eq.  449,  it  was  de- 
clared that  an  Injury  may  be  irreparable 
either  from  its  nature  or  the  want  of  respoo- 


sibility  in  the  person  committing  It  10  Bnc. 
PI.  &  Pr.  p.  956. 

8o  far  we  have  considered  this  case  on  the 
theory  that  the  referee  had  found  the  facts 
as  the  plaintiff  insisted  they  should  have 
been  found  from  the  evidence.  The  referee, 
however,  found  as  a  fact  that  "none  of  the 
boats  of  the  plaintiff,  his  servants  or  agents, 
had  been  delayed  or  obstructed  in  any  pas- 
sage which  they  have  undertaken,  or  had 
been  compelled  to  change  their  course,  or 
been  damaged  on  account  of  the  stakes  or 
nets  of  this  defendant,  and  the  plaintiff  and 
his  servants  or  agents  have  not  been  prevent- 
ed from  taking  any  passage  on  the  water  on 
account  of  the  nets  of  the  defendant"  If 
there  had  been  no  other  finding  of  fact  by 
the  referee  on  the  subject  of  the  obstructiOD 
of  the  plaintiff's  access  to  his  premises,  the 
judgment  of  the  court  below  upon  the  ref- 
eree's report  would  have  to  be  affirmed.  But 
there  was  another  finding  of  fact  on  that 
subject,  and  one  totally  inconsistent  with  the 
finding  which  we  have  quoted  above^  which 
will  result  in  a  reversal  of  the  legal  conclu- 
sion upon  those  findings.  The  inconsistent 
finding  of  fact  referred  to  is  in  these  words: 
**In  October,  1900,  or  1901,  B.  a.  CWsp,  who 
is  the  attorney  and  representative  of  the 
plaintiff  in  Dare  county,  went  from  Mantea 
to  Durant's  Island  to  see  the  plaintiff  about 
a  matter  of  business,  expecting  to  return  the 
next  day.  During  the  night  the  wind  came 
on  to  blow  very  hard  from  the  northwardly, 
and  continued  to  blow  very  hard  for  two 
days.  The  waves  were  breaking  over  the 
reef  to  such  an  extent  that  the  boatmen  who 
carried  Crisp  to  the  island  would  not  cross 
the  reef.  Owing  to  the  rough  water  on  the 
reef  and  the  difficulty  in  crossing  the  reef 
with  the  breakers  on  it  and  the  stakes  in  the 
channel,  the  boatmen  were  afraid  to  venture 
out,  and  Crisp  did  not  leave  for  two  days. 
No  attempt  was  made  to  start"  We  are  of 
the  opinion  that  upon  that  finding  of  fact  the 
court  should  have  given  judgment  that  the 
plaintiff  should  have  his  injunction  for  the 
abatement  of  the  nuisance. 

Error. 

DOUGIiAS,  J^  concurs  in  result  only. 


(135  N.  C.  682> 

McNEIIiL  V.  DURHAM  &  O.  B.  CO. 

(Supreme  Court  of  North  Carolina.    June  1, 

1904.) 

OABBISBS^ZIJJBOAL     PASS— OONDITIONB— PA8- 

8KNGEB8— EXISTENCE    OF    BELATION—NEO- 
LIOENCE— PERSONAL   INJURIES. 

1.  Conditions  printed  on  the  back  of  a  pass 
which  was  void  because  in  violation  of  Laws 
1891,  p.  277,  c.  820,  i  4,  forbidding  discrimina- 
tion, have  no  application  in  an  action  by  the 
holder  of  the  pass  against  the  railroad  company 
for  injuries  received  while  riding  on  the  pass. 

2.  The  rights,  privileges,  and  protection  at- 
taching to  the  relation  of  a  passenger  are  im- 
posed by  law  upon  common  carriers  upon  con- 
siderations of  public  policy,  independent  of 
contract,  nod  arise  from  the  nature  of  thclr 
public  employment. 
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3.  Laws  1891,  p.  277,  c.  320,  |  4,  provides 
that,  if  a  common  carrier  charge  any  person  a 
greater  or  less  compensation  than  it  charges 
any  other  person  for  a  like  service,  the  carrier 
shall  be  deemed  guilty  of  unjust  discrimination 
liable  to  fine.  Plaintiff  was  mjured  by  the  neg* 
ligence  of  the  railroad  company  while  riding 
on  a  pass  which  was  void  under  the  statute. 
Held,  that  he  w^as  a  passenger,  and  entitled  to 
recover  as  such,  not  being  in  pari  delicto  with 
the  company  in  the  violation  of  law. 

Olark,  O.  J.,  and  Montgomery,  J.,  dissenting. 

On  Rehearing.    Petition  allowed,  and  Judg* 
ment  below  affirmed. 
For  former  opinion,  see  44  S.  EL  34. 

DOUGLAS,  J.  This  is  a  rehearing  of  the 
case  originally  decided  In  132  N.  G.  510,  44 
S.  E.  34,  95  Am.  St  Rep.  641.  We  folly  con- 
cur in  our  former  opinion  aa  to  the  Illegality 
of  the  contract  by  which  the  defendant 
agreed  to  give  to  the  plaintiff  free  personal 
transportation  to  an  unlimited  extent  In  con- 
sideration of  certain  adrertlslng.  The  onl^ 
ground  on  which  we  allow  the  petition  Is  that 
the  plea  In  pari  delicto,  applying  solely  to  the 
contract  of  carriage,  Is  not  a  defense  to  an 
action  for  personal  Injuries  caused  by  the 
negligence  of  the  defendant. 

The  plaintiff  testified  as  followi:  "Marsh- 
burn  called  on  me  for  my  ticket  I  told  him 
I  had  a  pass  for  1899,  and  showed  It  to  him, 
and  told  him  I  would  pay  the  regular  fare 
If  he  wanted  it  He  said  It  was  all  right 
I  was  the  editor  of  the  Carthage  Blade,  a 
newspaper  published  at  Carthage.  In  1899  I 
made  a  contract  with  the  defendant  to  pub- 
lish its  time-table  In  my  paper  as  the  consid- 
eration for  the  pass.  I  did  publish  the  time- 
table, and  the  defendant  agreed  to  continue 
the  contract  and  renew  the  pass  for  1900. 
The  contract  was  not  in  writing." 

The  superintendent  of  the  defendant  com- 
pany, testified  that  there  was  no  such  con- 
tract, but  that  the  pass  was  a  gratuity.  This 
raised  a  question  of  credibility,  which  in  the 
view  we  take  of  the  case  becomes  of  no  prac- 
tical Importance.  In  any  event  It  would  be  a 
question  of  fact  for  the  Jury.  The  contract 
for  transportation  was  rendered  absolutely 
void  by  the  statute,  founded  upon  public  pol- 
icy, whether  based  upon  no  consideration  or 
upon  the  inadequate  consideration  of  print- 
ing a  time-table.  Tbe  pass,  Issued  In  pursu- 
ance of  an  Illegal  contract  and  for  the  pur- 
pose of  carrying  out  Its  unlawful  purpose, 
inherits  Its  invalidity.  The  defendant  was 
free  at  all  times  to  decline  to  carry  the  plain- 
tiff except  upon  the  payment  of  the  usual 
fare,  and  to  eject  him  from  Its  train  upon 
his  refusal  to  pay.  The  fact  that  the  pass 
had  expired  makes  no  difference,  as.  In  its 
character  as  a  contract,  It  never  had  any 
legal  existence.  Being  without  legal  exist- 
ence,  it  was  equally  devoid  of  legal  effect, 
and,  conferring  no  rights  upon  the  plaintiff, 
Imposed  upon  him  no  obligations  which  the 
law  will  enforce.  A  void  contract  is  thus  de- 
fined In  Lawson  on  Contracts,  S  350:  "A 
void  contract  is  one  destitute  of  legal  effect 
It  Is  a  mere  nullity,  and  good  for  no  pur- 


r  pose  whatever.  It  la  binding  upon  neither 
party,  and  may  be  attacked  as  invalid  by 
strangers.  It  does  not  require  any  disafllrmh 
ance  to  avoid  it,  but  may  be  simply  dis?e- 
garded,  and  it  cannot  be  ratified  and  made 
valid." 

The  pass  itself  being  worthless,  the  condi- 
tions on  the  back  thereof  could  have  no  ap- 
plication. They  were  not  Independent  oon- 
tracts^  and,  If  they  bad  been,  were  totally 
wanting  In  a  legal  consideration.  Therefore 
this  case  does  not  come  within  the  principle 
laid  down  in  Northern  Pac.  B.  t.  Adams,  192 
U.  S.  440,,  24  Sop.  Ct  408,  48  U  Bd.  — , 
where  the  pass  warn  recognised  aa  a  lawful 
and  valid  contract  for  free  transportation. 
By  citing  and  distinguishing  that  case,  de- 
cided by  a  divided  court,  we  do  not  mean  to 
express  our  approval  of  its  argument  or  con- 
elusion.  It  is  not  necessary  for  us  to  consid- 
er it  in  the  case  now  before  as. 

We  may  here  repeat  that  it  is  not  the  on- 
lavTful  contract  for  free  transportation  which 
renders  a  railroad  company  liable  to  the  pen- 
alty, but  it  is  tlie  transportation  itself.  In' 
the  view  of  this  statute  a  free  pass  is  a  mere 
incident  as  the  same  result  could  be  obtained 
by  issuing  a  thousand-mile  ticket  or  one  in 
ordinary  form.  The  offense  consists  in  the 
free  carriage  of  a  passenger,  whether  with  or 
without  a  pass  or  ticket;  and  the  offense  is 
complete  when  such  passenger  is  carried  any 
appreciable  distance.  The  railroad  oompany 
may  have  Issued  to  him  a  free  pass  or  ticket 
from  Balelgh  to  New  Tork  with  Impunity, 
but  would  become  liable  to  the  full  penalties 
prescribed  by  the  statute  as  soon  as  it  had 
transported  such  passenger  to  the  first  sta- 
tion out  of  Balelgh.  In  using  the  term  "free 
transportation,*'  we  mean  to  include  all  trans- 
portation which  justly  comes  within  the  for- 
bidden principle  of  discrimination.  A  mere 
colorable  consideration  will  neither  evade  the 
penalties  of  the  statute  upon  the  one  band, 
nor  confer  any  rights  upon  the  other. 

We  must  bear  in  mind  that  while  the  stat- 
ute renders  absoIi;itely  void  any  contract  for 
free  transportation,  so  that  neither  party 
thereto  can  acquire  any  rights  thereonder, 
it  Imposes  the  penalty  only  upon  the  trans- 
IK>rtation  company.  The  act  of  free  trans- 
portation alone  is  criminal.  The  party  ac- 
cepting such  transportation  is  not  guilty  of 
a  criminal  act,  whatever  moral  blame  may 
attach  to  the  reception  of  unlawful  favors. 
Therefore,  in  contemplation  of  law,  the  par- 
ties cannot  be  considered  in  pari  delicto.  This 
differehce  is  well  expressed  by  Pearson,  O. 
J.,  speaking  for  the  court  in  Melvln  v.  Basley, 
62  N.  C.  356.  That  was  an  action  for  deceit 
and  false  warranty  in  the  sale  of  »  horse  on 
Sunday  by  a  horse  trader,  in  Tiolation  of 
Bev.  St.  a  118,  {  1.  The  court  aaya,  on  page 
858,  62  N.  a:  ''It  is  said  that  the  plaintiff 
knew  the  defendant  was  a  horse  trader  and 
concurred  in  his  violation  of  the  statute^  and^ 
consequently,  was  particeps  criminls.  Does 
this  con8e<iuence  follow?  In  crimes,  there 
are  accessories;    In  misdemeanors^  all  who 
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aid  or  concur  are  held  to  be  eqtiaUy  guilty, 
and  are  subject  to  like  punishment  with  the 
party  who  commits  the  offense.  This  plain- 
tiff is  not  guilty  of  violating  the  law,  and  is 
not  subjected  to  a  penalty,  so  he  cannot  be 
partlceps  criminis  in  the  legal  sense  of  the 
term.  He  Is  not  in  pari  delicto,  and  It  is 
against  the  policy  of  the  law,  and  will  de- 
feat its  object,  so  to  consider  him.  The  court 
will  not  aid  any  person  who  violates  the  law; 
therefore  the  defendant  could  not  maintain 
an  action.  This  rule  is  adopted  on  the  ground 
of  policy,  for  the  purpose  of  in^eventing  a  vio- 
lation of  the  law,  and,  if  confined  in  its  opera- 
tion to  the  actual  offender,  its  application 
will  be  salutary;  but  if  it  be  ertended  to 
the  iMirty  who  is  not  an  offender,  so  far  from 
checking,  it  will  encourage  a  violation  of  it, 
by  letting  it  be  known  to  'horse  traders,' 
'shopkeepers,'  and  'all  whom  it  may  con- 
cern,' that  they  may  cheat  with  impunity, 
provided  always  it  may  be  done  on  the  Lord's 
Day." 

The  plaintiff  was  lawfully  upon  the  de- 
fendant's train,  and  testifies  that  he  offered 
to  pay  his  fare  If  required  by  the  conductor. 
The  conductor  permitted  him  to  ride  free,  not 
as  a  personal  favor  to  him,  but  in  furtherance 
of  a  contract  between  him  and  the  company 
itself,  acting  through  its  superior  officers. 
There  is  no  suggestion  that  the  plaintiff  was 
seeking  to  defraud  the  company  in  any  man- 
ner, or  that  there  was  any  collusion  between 
him  and  the  conductor.  He  was  in  every 
respect  a  bona  fide  passenger,  and  entitled 
to  all  the  protection  incident  thereto,  unless 
derived  thereof  by  the  acceptance  of  free 
transportation. 

l%e  cases  relied  on  to  sustain  the  defense 
of  in  pari  delicto  are  chiefly  of  two  classes, 
those  involving  a  violation  of  the  Sunday 
laws,  and  those  growing  out  of  the  relation 
of  the  plaintiff  towards  the  national  govern- 
ment  during  the  Oivil  War.  The  latter  class, 
evoked  from  conditions  now  happily  passed 
away  forever,  furnishes  no  criterion  for  the 
determination  of  the  case  at  bar.  It  is 
enoughr  to  say  that  in  both  classes  of  cases 
the  plaintiffs  were  actually  ^igaged  in  the 
performance  of  an  act  expressly  denounced 
as  criminal  by  the  law  of  the  land,  as  con- 
strued by  the  courts  in  which  the  actions 
were  necessarily  brought.  The  following  are 
illustrative  cases:  Turner  v.  Railroad,  68  N. 
a  522;  Martin  v.  Wallace,  40  Ga.  52;  Wal- 
lace V.  Cannon,  88  Ga.  100,  95  Am.  Dec.  885; 
Railroad  v.  Redd,  54  Ga.  88;  Connolly  v.  Bos- 
ton, 117  Mass.  64,  19  Am.  Rep.  896;  Smith 
V.  Railroad,  120  Mass.  491,  21  Am.  Rep.  588; 
Lyons  v.  Desotelle,  124  Mass.  887;  Holcomb 
V.  Danby,  51  Vt  428.  While  entertaining  the 
highest  respect  for  the  Lord's  Day,  the  Sun- 
day of  the  new  law,  we  have  not  deemed  it 
our  duty  to  enforce  its  observance,  so  as  to 
make  it  the  shield  of  wrong.  Rodman  v. 
Robinson  (at  this  term)  47  S.  S.  19. 

In  the  case  at  bar  the  plaintiff  is  certainly 
neither  a  tramp  nor  a  trespasser,  as  both  of 


those  terms  imply  an  unlawful  presence 
against  the  will  of  the  owner.  Hence  it  is 
needless  to  examine  the  cases  dealing  with 
such  relations.  If  the  plaintiff's  evidence  be 
true,  he  was  not  a  gratuitous  passenger  in 
the  full  sense  of  the  term,  inasmuch  as  he 
printed  in  his  paper  the  schedule  of  trains 
in  consideration  of  his  otherwise  free  carriage. 
This  was  an  inadequate  consideration  which 
rendered  the  contract  void  as  an  unlawful 
discrimination,  but  it  was  none  the  less  a 
consideration  of  some  actual  value.  But 
while  this  might,  as  between  the  plaintiff  and 
the  defendant,  bring  the  case  within  the  prin- 
ciple of  N.  Y.  0.  R.  V.  Lockwood,  17  Wall. 
857,  21  L.  Ed.  627,  we  deem  it  proper  to  treat 
the  plaintiff  as  a  gratuitous  passenger,  in 
view  of  the  unlawful  consideration,  and  will 
dte  the  able  opinion  in  that  celebrated  case 
only  in  so  far  as  it  r^tes  to  this  view  of 
the  case  at  bar. 

It  is  often  said  that  one  becomes  a  passen- 
ger by  virtue  of  a  contract  This  is  not  al- 
ways sa  A  contract  is  a  voluntary  agree- 
ment between  two  parties,  a  coming  together 
of  two  minds  to  a  common  intent,  and  yet  a 
passenger  may  become  such  without  a  con- 
tract, and,  indeed,  against  the  will  of  the  car^ 
rier.  A  common  carrier  has  no  right  to  refuse 
a  passenger  without  sufQcient  reasons,  and 
such  reasons  so  rarely  occur,  and  are  so  ex- 
ceptional in  their  nature,  as  to  vary  the  gen- 
eral rule  too  slightly  for  practical  considera- 
tion. Buppose  the  carrier  without  legal  ex- 
cuse should  refuse  to  sell  a  ticket  to  one  hav- 
ing the  bona  fide  intention  of  becoming  a 
passenger,  and  that  the  passenger  should  then 
enter  the  cairier's  train  in  an  orderly  man- 
ner, take  his  seat  in  the  prop^  car,  and  ten- 
der his  fare  to  the  conductor,  would  the  re- 
fusal of  such  fare  deprive  him  of  his  legal 
status  as  a  passenger?  Assuredly  not.  He 
would  be  a  passenger  in  the  fullest  meaning 
of  the  term,  entitled  to  all  the  rights,  privi- 
leges, and  protection  attaching  to  that  rela- 
tion, and  yet  there  would  be  no  actual  con- 
tract between  him  and  the  carrier.  But  it 
may  be  said  that  the  law  raises  an  implied 
contract  Bven  If  we  accept  that  form  of 
expression,  it  simply  means  that  the  law  im- 
poses upon  a  common  carrier  certain  duties 
and  liabilities  which  adhere  to  the  nature  of 
his  calling.  We  prefer  to  adopt  the  more  di- 
rect expression  and  say  that  those  duties  and 
liabilities  are  imposed  by  law  upon  common 
carriers  upon  considerations  of  public  policy 
independent  of  contract,  and  arise  from  the 
nature  of  their  public  employment  Contracts 
may  be  made  with  the  carrier,  but  into  all 
such  contracts  certain  conditions  are  written 
by  the  hand  of  the  law.  One  such  condition 
is  the  Inherent  liability  of  the  carrier  for  all 
inluries  proximately  resulting  from  its  own 
negligence  or  that  of  its  servants.  But  as 
we  have  already  said,  in  the  case  at  bar  there 
was  no  legally  existing  contract  which  is 
equivalent  to  saying  there  was  no  contract 
at  alt    Viewing  the  plaintiff  as  a  gratuitous 
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passenger,  and  ft  appearing  from  the  verdict 
that  be  was  injured  through  the  negligence 
of  the  defendant,  we  think  that  be  is  en- 
titled to  recover. 

We  have  given  this  case  most  careful  con- 
sideration, and  have  examined  a  very  large 
number  of  authorities,  but  will  cite  those 
only  which  directly  bear  upon  the  case  in  the 
view  we  take  of  it,  omitting  needless  repeti- 
tions from  the  same  state.  Neither  time  nor 
siMice  will  permit  the  discussion  of  cases  hav- 
ing no  essential  relation  to  that  at  bar. 

It  is  significant  that  the  greater  weight  of 
authority  is  to  the  effect  that  a  passenger 
may  recover  for  injuries  received  from  the 
negligence  of  a  common  carrier  or  its  serv- 
ants, even  when  unlawfully  traveling  on  Sun- 
day, or  on  a  lawful  pass  witl)  conditions  in- 
dorsed thereon  releasing  the  carrier  from  all 
liability.  In  both  cases  the  cause  of  action 
l8  attributed  to  injuries  resulting  from  the 
breach  of  a  public  duty.  A  fortiori  the  plain- 
tiff can  recover  for  such  negligence  when 
the  defendant  alone  \a  in  the  commission  of 
an  unlawful  act,  and  when  there  is  no  release 
of  liabiUty. 

We  will  begin  our  citations  from  the  Su- 
preme Court  of  Pennsylvania,  a  court  which 
is  not  addicted  to  emotional  Jurisprudence, 
and  has  never  shown  any  disposition  to  bur- 
den railroad  management  with  unnecessary 
conditions  or  restrictions.  In  Railroad  v. 
Butler,  57  Pa.  335,  the  intestate  was  kiUed 
while  riding  on  a  free  pass  on  which  a  release 
was  indorsed.  Sharswood,  J.,  speaking  for 
the  court,  says  on  page  337:  "The  first  error 
assigned  has  been  properly  abandoned,  as  it 
is  too  well  settled  to  be  now  controverted 
that  a  stipulation  by  a  common  carrier  that 
he  shall  not  be  liable  for  damages  does  not 
relieve  him  from  responsibility  for  actual  neg- 
ligence by  himself  or  servants."  This  case 
is  cited  with  approval  upon  the  same  point  in 
Burnett  v.  Railroad,  176  Pa.  45,  84  Atl.  972, 
the  latest  case  upon  the  subject 

In  Carroll  v.  Raih^ad,  58  N.  Y.  126,  17 
Am.  Rep.  221,  where  the  plaintiff  was  travel- 
ing on  Sunday,  contrary  to  the  statute,  it 
was  held  that:  "The  duty  imposed  by  law 
upon  the  carrier  of  passengers  to  carry  them 
safely,  as  far  as  human  skill  and  foresight 
can  go,  exists  independently  of  contract  For 
a  negligent  injury  to  a  passenger  an  action 
lies  against  the  carrier,  although  there  be  no 
contract  and  the  service  he  is  rendering  is 
gratuitous;  and,  whether  the  action  is  brought 
upon  contract  or  for  failure  to  perform  the 
duty,  the  liability  is  the  same.  One  violat- 
ing the  statute  prohibiting  travel  upon  Sim- 
day  (1  Rev.  St.  [Edmond's  Ed.]  p.  628,  pt  1, 
c.  20,  tit  8,  §  70)  is  not  without  the  protection 
of  the  law.  The  carrier  owes  to  him  the  same 
duty  as  if  he  were  lawfully  traveling,  and  is 
responsible  for  a  failure  to  perform  It  the 
same  in  the  one  case  as  in  the  other."  The 
court  says,  on  pages  133,  134:  "But  we  deem 
it  unnecessary  to  decide  the  question,  which 
was  argued  with  great  ability  by  counsel. 


touching  the  liability  of  the  defendant  in  the 
action,  treating  it  as  founded  upon  the  con- 
tract between  the  parties.  The  gravamen  of 
the  action  is  the  breach  of  the  duty  Imposed 
by  law  upon  the  carrier  of  passengers  to 
carry  safely,  so  far  as  human  skill  and  fore- 
sight can  go,  the  persons  it  undertakes  to 
carry.  This  duty  exists  independently  of  con- 
tract, and  although  there  is  no  contract  in  a 
legal  sense  between  the  parties.  Whether 
there  is  a  contract  to  carry,  or  the  service 
undertaken  is  gratuitous,  an  action  on  the 
case  lies  against  the  carrier  for  a  negligent 
injury  to  a  passenger.  The  law  raises  the 
duty  out  of  regard  for  human  life,  and  for 
the  purpose  of  securing  the  utmost  vigilance 
by  carriers  in  protecting  those  who  have  com- 
mitted themselves  to  their  hands.  The  lia- 
bility of  the  carrier  is  the  same,  whether  the 
action  is  brought  upon  contract  or  upon  the 
duty,  and  the  evidence  requisite  to  sustain 
the  action  in  either  form  is  substantially  the 
same,  and  when  there  is  an  actual  contract 
to  carry,  it  is  properly  said  that  the  liability 
in  an  action  founded  upon  the  public  duty  is 
coextensive  with  the  liability  on  the  contract 
This  case,  therefore,  is  not  within  the  prin- 
ciple of  many  of  the  cases  cited,  which  for- 
bid a  recovery  upon  a  contract  made  in  re- 
spect to  a  matter  prohibited  by  law,  or  for  a 
cause  of  action  which  requires  the  proof  of 
an  illegal  contract  to  support  it" 

In  Railroad  v.  Ttautwein,  52  N.  J.  Law, 
160,  19  Atl.  178,  7  L.  R.  A.  435,  19  Am.  St 
Rep.  442,  it  was  held  that  the  plaintiff' could 
recover  although  unlawfully  traveling  on 
Sunday,  the  court  saying,  on  pages  171,  172, 
52  N.  J.  Law,  page  179,  19  Ati.,  7  L.  R.  A. 
435,  19  Am.  St  Rep.  442:  "A  contract  to  car- 
ry, made  on  Sunday,  or  to  be  performed  on 
Sunday,  is,  by  force  of  the  statute,  illegal  and 
void.  No  action  could  be  maintained  for  the 
breach  of  such  a  contract,  nor  for  services 
performed  under  it,  where  the  right  of  action 
rests  exclusively  upon  a  contract,  express  or 
implied.  It  is  also  clear  that  a  plaintiff  will 
fall  where,  to  make  a  cause  of  action,  he  is 
compelled  to  rely  upon  an  illegal  contract 
But  the  duty  of  persons  engaged  in  these  pub- 
lic employments  to  safely  and  securely  carry 
is  independent  of  contract  It  is  a  duty  im- 
posed by  law  from  considerations  of  public 
policy,  and  arises  from  the  fact  that  persons 
or  property  are  received  in  the  course  of  the 
business  of  such  employments.  Nor  was  the 
plaintiff's  violation  of  the  Sunday  law,  in  a 
legal  sense,  the  cause  of  her  injury.  It  was 
only  the  occasion  for  an  injury  by  the  de- 
fendant's wrongful  act,  and  hence  her  wrong- 
doing did  not  contribute  to  the  injury  in  such 
a  sense  as  to  deprive  her  of  her  right  fxt  ac- 
tion; It  was  merely  a  condition,  and  not  a 
contributory  cause  of  the  injury." 

In  State,  Use  of  Abell,  v.  Railroad,  68  Md. 
433,  it  was  held  that  '*when  a  carrier  under- 
takes, without  any  special  contract,  to  carry 
a  passenger  gratuitously,  the  passenger  is  en- 
titled to  the  same  degree  of  care  as  if  he  had 
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paid  his  fare.**  The  court  iays,  on  page  443: 
**Tl)e  principle  announced  in  this  decision, 
tbat  the  duty  of  the  carrier  to  convey  safely 
does  not  result  from  the  consideration  paid, 
but  is  imposed  by  law,  has  been  recognized 
by  this  court  on  the  motion  to  reargue  the 
case  of  Baltimore  City  Pass.  Railway  Co.  y. 
Kemp  and  Wife,  61  Md.  619,  48  Am.  Rep.  134, 
where  the  court  says  that  a  common  carrier 
who  accepts  a  party  to  be  carried  owes  to 
that  party  a  duty  to  be  careful,  irrespective 
of  contract,  and  this  court  illustrates  the 
principle  by  the  example  of  a  child  for  whom 
no  fare  is  charged,  but  who  could  recover  in 
case  of  injury,  the  result  of  negligence." 

In  Lemon  v.  Cbanslor,  68  Mo.  340,  30  Am. 
Bep.  799,  a  gratuitous  passenger  injured  by 
the  breaking  down  of  a  hack  was  allowed  to 
recover.  The  court  says,  on  page  357: 
"This,  we  think,  was  sufficient  to  authorize 
the  instruction.  The  principle  announced  in 
It,  that,  although  plaintiff  might  have  been  a 
gratuitous  passenger,  such  fact  constituted 
no  defense,  is  supported  by  all  the  authori- 
ties which  have  come  under  our  observation. 
While  in  some  of  them  intimations  are  made 
that  in  the  case  of  a  gratuitous  passenger 
the  carrier  may  only  be  liable  for  gross  negli- 
gence, it  has  not  been  held  in  any  of  them 
that  such  fact  would  exempt  the  carrier 
from  all  liability.  On  the  contrary,  the 
weight  of  authority  favors  the  doctrine  of 
holding  the  carrier  of  passengers  to  the  same 
degree  of  diligence  in  all  cases  where  one 
has  been  received  as  a  passenger,  on  the 
principle  that  if  a  man  undertakes  to  do  a 
thing  to  the  best  of  his  skill,  when  his  situa- 
tion or  profession  is  such  as  to  imply  skill, 
an  omission  of  that  skill  is  imputable  to  him 
as  gross  negligence." 

In  Jacobus  v.  Railway,  20  Minn.  125  (Gil. 
110).  18  Am.  Rep.  360,  it  was  held  that  the 
plaintiff  could  recover  although  riding  on  a 
pass,  as  the  same  degree  of  care  was  required 
of  the  common  carrier  as  if  the  plaintiff  had 
been  a  passenger  carried  for  hire.  The  court 
says,  on  page  129,  20  Minn.  (Gil.  112),  78 
AuL  Rep.  360:  "In  the  case  at  bar,  how- 
ever, the  plaintiff  was  not  merely  a  gratui- 
tous passenger,  i.  e.,  a  passenger  carried  with* 
out  payment  of  fare  or  other  consideration. 
He  was  a  passenger  upon  a  free  pass  ex- 
pressly conditioned  that  the  defendant  should 
not  be  liable  to  him  for  any  injury  of  his  per- 
son while  he  was  using  or  having  the  benefit 
of  such  pass.  Does  this  circumstance  dis- 
tinguish his  case  from  that  of  a  merely  gra- 
tuitous passenger?  •  •  •  There  are  two 
distinct  considerations  upon  which  the  strin- 
gent rule  as  to  the  duty  and  liability  of  car- 
riers of  passengers  rests.  One  is  a  regard 
for  the  safety  of  the  passenger  on  his  own 
account,  and  the  other  is  a  regard  for  his 
safety  as  a  citizen  of  the  state.  The  latter 
ifl  a  consideration  of  public  policy  growing 
out  of  the  interest  which  the  state  or  govern- 
ment, as  parens  patriae,  has  in  protecting  the 
lives  and  limbs  of  its  subjects.  *  *  *  So 
far  as  the  consideration  of  public  policy  la 
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concerned,  it. cannot  be  overridden  by  any 
stipulation  of  the  parties  to  the  contract  of 
passenger  carriage,  since  it  is  paramount 
from  its  very  nature.  No  stipulation  of  the 
parties  in  disregard  of  it,  or  involving  its 
sacrifice  in  any  degree,  can,  then,  be  permit- 
ted to  stand.  Whether  the  case  be  one  of  a 
passenger  for  hire,  a  merely  gratuitous  pas- 
senger, or  of  a  passenger  upon  a  conditioned 
free  pass,  as  in  this  instance,  the  interest  of 
the  state  in  the  safety  of  the  citizen  is  obvi- 
ously the  same.  The  more  stringent  the  rule 
as  to  the  duty  and  liability  of  the  carrier, 
and  the  more  rigidly  it  is  enforced,  the 
greater  will  be  the  care  exercised,  and  the 
more  approximately  perfect  the  safety  of  the 
passenger.  Any  relaxation  of  the  rule  as  to 
duty  or  liability  naturally,  and,  it  may  be 
said,  inevitably,  tends  to  bring  about  a  cor- 
responding relaxation  of  care  and  diligence 
upon  the  part  of  the  carrier.  We  can  con- 
ceive of  no  reason  why  these  propositions  are 
not  equally  applicable  to  passengers  of  either 
of  the  kinds  above  mentioned." 

In  Tlbby  v.  Railway  Co.,  82  Mo.  292,  the 
intestate  was  killed  while  riding  on  a  free 
pass  on  top  of  a  cattle  car.  The  plaintiff  was 
allowed  to  recover,  the  court  saying,  on  page 
300:  **The  contract  of  exemption  from  dam- 
ages was  properly  excluded.  A  common  car- 
rier is  not  permitted  to  stipulate  against  its 
own  negligence.  (Citing  cases.)  This  rule  in 
its  application  to  the  carriage  of  passengers 
has  never  been  relaxed." 

In  Opsahl  v.  Judd,  30  Minn.  126,  14  N.  W. 
575,  the  plaintiff,  unlawfully  traveling  on 
Sunday,  was  permitted  to  recover.  The 
court  says,  on  page  128,  30  Minn.,  page  576^ 
14  N.  W.:  **It  is  further  contended  that  the 
deceased  was,  by  accepting  passage  upon  the 
steamboat,  engaged  in  an  unlawful  act,  and 
was  partlceps  crlminis  with  the  defendants 
and  their  agents  in  violating  the  Sunday  law. 
It  is  a  sufficient  answer  to  this  objection  that 
the  defendants  on  that  day  occupied  the  re- 
lation of  common'  carriers  of  passengers,  and 
their  general  obligation  to  use  such  care  and 
diligence  as  the  law  enjoins  is  not  limited 
by  the  contract  with  the  passengers,  nor  with 
the  person  who  engaged  the  use  of  the  boat 
and  the  services  of  the  crew  for  that  day, 
but  is  governed  by  considerations  of  public 
policy.  That  the  undertaking  was  unlawfal 
does  not  touch  the  question.  Carroll  v.  Staten 
Island  R.  Co.,  58  N.  T.  126,  134;  Jacobus  v. 
St.  Paul  &  Chicago  Ry.  Co.,  20  Minn.  125 
(Gil.  110),  18  Am.  Rep.  360.  As  remark- 
ed by  the  court  in  that  case,  'any  relaxa- 
tion in  the  rule  as  to  duty  or  liability  nat- 
urally, and,  it  may  be  said.  Inevitably,  tends 
to  bring  about  a  corresponding  relaxation  of 
care  and  diligence  upon  the  part  of  the  car- 
rier.' " 

In  Rose  v.  Railroad,  89  Iowa,  246,  it  was 
held,  quoting  the  headnote,  that:  "The  pay- 
ment of  fare  is  not  necessary  to  create  thi 
relation  of  common  carrier  and  passenger. 
A  railroad  company  was  held  to  be  liable  for 
causing  the  death  of  a  passenger  by  the  nn^* 
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ligence  of  Its  employes,  notwithstanding  lio 
was  at  tbe  time  riding  npon  a  free  pass, 
upon  which  was  a  stipulation,  signed  l^  him- 
self, releasing  the  company  from  all  liahility 
for  injury  to  his  person  or  property  while 
using  the  same."  In  its  opinion  the  court 
adopts  the  language  used  in  Railway  Go.  ▼. 
Derby,  14  How.  468,  14  L.  Ed.  602. 

In  Russell  t.  Railroad,  157  Ind.  805,  61 
N.  B.  678,  50  L.  R.  A.  253,  87  Am.  St  Rep. 
214,  the  release  from  liability  given  by  a 
Pullman  porter  was  held  valid  on  the  ground 
that  he  was  not  a  passenger,  but  the  court 
uses  the  following  language  on  page  309, 157 
Ind.,  page  679,  61  N.  B.,  55  L.  R.  A.  263,  87 
Am.  St.  Rep.  214:  '*The  decisions  of  this 
state  firmly  establish  that  a  common  car- 
rier of  goods  or  passengers  cannot  contract 
with  a  customer  for  a  release  of  the  carrier 
from  liability  resulting  from  the  latter*! 
negligence.  (Citing  cases.)  The  grounds  up- 
on which  this  prohibition  rests  are  variously 
stated  by  the  court  It  has  been  said  that 
such  exemptions  are  against  public  policy, 
that  the  public  is  Int^ested  in  the  exercise  of 
care  and  diligence  on  the  part  of  the  carrier, 
that  it  is  unreasonable  for  any  person  or 
corporation  to  contract  for  the  privilege  of 
being  negligent,  and  that  the  public  is  con- 
cerned with  the  life  and  security  of  every 
citizen.  The  fundamental  reason,  however, 
for  holding  common  carriers,  such  as  the  ap- 
pellee, liable  for  the  results  of  their  negli- 
gence, notwithstanding  contracts  exempting 
them  therefrom,  is  that  the  state  has  grant- 
ed them  privileges  which  they  exercise  for 
the  benefit  of  the  public.  In  return  for  these, 
the  common  carrier  Impliedly  undertakes  to 
use  due  care  and  diligence  in  the  transporta- 
tion of  both  goods  and  passengers.  This  be- 
ing a  main  Inducement  for  the  grant  of  its 
special  rights,  the  carrier  cannot  by  any  spe- 
cial contract  rid  itself  of  the  burden  of  re- 
sponsibility, which  is  one  of  the  conditions 
of  its  creation.  Were  it  permitted  to  escape 
liability  by  entering  into  exonerating  agree- 
ments, its  position  of  advantage  over  its 
patrons  would  In  almost  every  Instance  en- 
able it  to  force  from  them  such  stipuUitions 
as  it  desired,  and  the  object  of  the  state  in 
creating  the  carrier  would  be  virtually  de- 
feated, the  carrier  thus  being  able  to  aban- 
don the  duty  imposed  upon  it  by  the  state 
As  said  in  the  case  of  Louisville,  etc.,  R.  Ck>. 
V.  Paylor,  126  Ind.  126,  25  N.  E.  860,  at  page 
180,  126  Ind.,  page  860,  25  N.  B:  'A  stipula- 
tion that  the  carrier  shall  not  be  bound  to 
the  exercise  of  care  and  diligence  is  in  effect 
an  agreement  to  absolve  him  from  one  of  the 
essential  duties  of  his  employment,  and  it 
would  be  subversive  of  the  very  object  of  the 
law  to  permit  the  carrier  to  exempt  himself 
from  liability  by  a  stipulation  in  his  contract 
with  a  passenger  that  the  latter  should  take 
the  risk  of  the  negligence  of  the  carritf  or  of 
bis  servants.  The  law  will  not  allow  the  car^ 
rler  thus  to  abandon  his  obligation  to  the 
public,    and    hence    all    stipulations    which 


amiount  to  a  denial  or  repudiation  of  duties 
which  are  of  the  very  essence  of  his  employ* 
ment  will.be  regarded  as  unreasonable,  con- 
trary to  public  policy,  and  therefore  void.' 
In  Cleveland,  etc.,  R.  Co.  v.  Ourran,  19  Ohio 
St  1,  2  Am.  Rep.  862»  at  page  12,  19  Ohio  St, 
2  Am.  St  Rep.  362,  the  court  says:  'Carriers, 
of  the  class  of  the  plaintiff  in  error,  are  crea- 
tures of  legislation,  and  derive  all  their  pow- 
ers and  privileges  by  grant  from  the  public, 
They  are  created  to  effect  public  purposes,  as 
well  as  to  subserve  their  own  interest  They 
are  Intended,  by  the  law  of  their  creation, 
to  afford  Increased  facilities  to  the  pubUc  for 
the  carriage  of  persons  and  property,  and,  in 
performing  this  office,  they  assume  ^e  char- 
acter of  public  agents,  and  impliedly  under- 
take to  employ  In  their  business  the  nece»> 
sary  degree  of  skill  and  care.  This  obliga- 
tion arises  from  the  public  nature  of  the  em- 
ployment, and  Is  fomided  on  the  policy  of 
the  law  for  the  protection  of  the  persons  and 
property  of  the  public,  which  must  of  neces- 
sity be  committed  to  a  very  great  extent  to 
the  care  of  public  carriers.  It  cannot  be  de- 
filed that  pecuniary  liability  for  negligence 
promotes  care,  and,  if  public  carriers  in  con- 
ducting their  business  can  graduate  their 
charges  so  as  to  discharge  themselves  from 
such  liability,  the  direct  effect  will  be  to  en- 
courage negligence  by  diminishing  the  mo- 
tives for  diligence.' "  In  Davis  v.  RaUway 
Co.,  93  Wis.  470,  67  N.  W.  16,  88  L.  R.  A.  664, 
57  Am.  St  Rep.  085,  it  was  held:  •'A  stipu- 
lation in  a  contract  for  th^  carriage  of  a  pas- 
senger, exempting  the  carrier  from  liability 
for  injuries  caused  by  its  negUgence  or  the 
negligence  of  its  agents  or  employes,  is  void 
as  against  public  policy;"  the  court  saying, 
on  page  479.  93  Wis.,  page  18,  67  N.  W.,  88 
L.  R.  A.  654,  57  Am.  St  Rep.  985:  ''It  la 
very  well  established  hi  this  state  that  a  con- 
tract for  such  an  exemption  from  liability 
of  a  common  carrier  is  void  as  against  public 
policy.  The  defendant  could  not  by  any 
agreement,  however  plain  and  explicit,  wh<^- 
ly  relieve  itself  from  liability  for  injuries 
caused  by  its  negligence  or  the  negligence  of 
its  agents  or  employfis." 

In  Railway  Co.  v.  McQown,  65  Tex.  640, 
it  was  held,  quoting  the  headnotea,  that: 
"A  common  carrier  of  passengers  cannot  by 
contract  relieve  Itself  from  reepoasibiUty,  or 
even  limit  its  liabUlty,  for  injuries  to  a  pas- 
senger resulting  from  the  negligence  of  It- 
self or  its  employes  or  agents  in  the  scope  of 
their  employment;  and  this  is  so  with  refer- 
ence as  well  to  passengers  traveling  free  of 
charge  as  to  those  paying  full  fare.  The  lia- 
bility of  the  carrier  of  passengers  does  not 
depend  on  the  fact  that  compensation  for  the 
passenger  has  been  paid  to  It  but  the  same 
degree  of  care  is  lncumb«it  on  the  carrier 
in  the  case  of  a  passenger  traveling  on  a  free 
pass  as  in  the  case  of  one  payUig  fuU  fare." 
The  court  says,  on  page  646:  •'The  relation 
of  passenger  and  carrier  is  created  by  con- 
tract express  or  impUed,  hut  it  does  not  M- 
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tow  from  this  that  the  extent  of  llabiUty  or 
ledponslbility  of  the  carrier  la  In  any  respect 
dependent  on  a  contract.  In  reference  to 
matters  indifferent  to  the  pnblic,  parties  may 
contract  as  they  please,  bat  not  so  in  refer- 
ence to  matters  In  which  the  public  has  an 
interest.  For  the  purpose  of  regulating  such 
matters,  rules  have  been  established,  by  stat- 
ute or  the  common  law,  whereby  certain  du- 
ties have  been  attached  to  given  relations 
and  employments.  These  duties  attach  as 
matter  of  law;  and  without  regard  to  the  will 
or  wish  of  the  party  engaged  in  the  employ- 
ment, or  of  the  person  who  transacts  busi- 
ness with  him,  in  the  course  thereof;  and  this 
is  so  for  the  public  good.  Duties  thus  impos- 
ed are  not  the  subject  of  contract  They  ex- 
ist without  it,  and  cannot  be  dispensed  with 
by  it  The  violation  of  such  a  duty  is  a  tort 
The  law  declares  that  it  is  the  duty  of  a  pub- 
lic carrier  of  passengers  to  use  the  highest 
degree  of  care  to  insure  their  safety.  Why 
was  not  this  left  to  be  settled  by  the  contract 
of  the  carrier  and  passenger?  Certainly  for 
no  other  reason  than  that  the  employment 
itself  was  of  such  a  nature  as  to  make  it  a 
matter  of  public  concern.  None  could  be  of 
greater  public  concern  at  the  present  day 
than  these  employments  by  which  men,  wo- 
'  men,  and  children  are  transported  by  mil- 
lions, by  agencies  of  a  most  dangerous  char- 
acter, and  with  a  speed  heretofore  unknown.** 
In  Railroad  t.  Crudup,  63  Miss.  291,  it  was 
held  that  a  mail  agent  traveling  on  a  "free 
ticket*'  could  recover,  the  court  saying,  on 
page  802:  "The  court  properly  excluded  the 
evidence  proposed  by  the  defendant  to  show 
that  the  deceased  bad  accepted  a  'free  tick- 
et,' by  which  he  relieved  the  company  from 
liability  for  the  negligence  of  its  servants. 
By  their  contract  with  the  government  the 
company  received  compensation  for  trans- 
porting both  the  mail  and  its  custodians,  and 
there  would  have  been  no  consideration  for 
the  obligation  entered  into  by  the  deceased 
to  waive  damages;  and  in  addition  to  this  it 
may  be  added  that  such  a  contract  is  against 
public  policy.  The  duty  which  common  car- 
riers owe  to  all  persons  carried  by  it,  viz., 
not  to  be  guilty  of  negligent  injury,  is  one 
against  the  breach  of  which  they  may  not 
protect  themselves  by  private  contract'* 

In  Railroad  v.  Hopkins,  41  Ala.  486,  94  Am. 
Dec.  607,  the  court  says:  "We  do  hold,  how- 
ever, that  it  makes  no  difference  whether  the 
service  is  performed  gratuitously  or  not,  in 
regard  to  the  obligation  to  perform  it  well, 
after  it  Is  once  entered  upon;  for  ever  slnc9 
the  decision  of  the  leading  case  of  Coggs  v. 
Bernard,  2  Smith's  Lead.  Oas.  82,  it  has  been 
regarded  as  sound  law  that  the  confidence 
induced  by  undertaking  any  service  for  an- 
other is  a  sufficient  legal  consideration  to 
create  a  duty  in  the  performance  of  it'  And 
we  hold,  further,  that,  in  undertaking  the 
performance  of  gratultoos  transportation,  the 
common  carrier  can  no  more  stipulate  for  ex- 
emption from  liability  for  damage  occasioned 
Vy  the  negUgence,  or  willful  default;  or  tort 


of  himself  or  his  servants,  than  he  can  when 
be  receives  a  reward  for  the  service  to  bs 
performed;  both  are  alike  prohibited  by  a 
sound  public  policy,  which  also  forbids  a 
gratuitous  bailee,  not  bound  by  the  considera- 
tions of  public  duty  attached  to  the  office  of 
a  common  carrier,  from  stipulating  that  he 
may  be  fraudulently  negligent  or  safely  dis- 
honest Railroad  companies  are  incorporated 
in  part,  at  least,  from  public  considerations, 
and  for  the  public  good.  As  carriers  of  per- 
sons and  property,  it  has  been  held  they  may 
be  considered  as  acting  in  a  public  capacity, 
and  as  a  kind  of  public  officers.  The  exercise 
of  honesty,  care,  and  diligence  by  them  or 
theh:  agents  and  employes  is  a  public  duty  re- 
sulting from  their  position,  the  obligation  to 
perform  which  cannot  be  thrown  off  by  con- 
tract If  thus  thrown  off,  the  effect  would 
be  to  relax  or  modify  the  performance  of  the 
duty,  and  to  promote  a  relaxation  of  proper 
care  in  the  selection  of  agents  and  servants 
for  its  performance." 

In  Waterbury  v.  Railroad  (0.  0.)  17  Fed* 
671,  it  was  held  that:  "The  right  which  a 
passenger  by  railway  has  to  be  carried  safe- 
ly does  not  depend  on  his  having  made  a  con- 
tract, but  the  fact  of  his  being  there  creates 
a  duty  on  the  part  of  the  company  to  carry 
him  safely.  It  suffices  to  enable  him  to  main- 
tain an  action  for  negligence  if  he  was  being 
carried  by  the  railroad  company  voluntarily, 
although  gratuitously,  and  as  a  mere  matter 
of  favor  to  him."  Wallace,  0.  J.,  says,  on 
page  672:  "A  careful  examination  of  the  evi- 
dence shows  quite  satisfactorily  that  the  case 
did  not  justify  the. assumption,  in  any  aspect 
of  it  that  the  plaintiff  was  entitled  to  be 
carried  as  a  passenger,  as  an  implied  condi- 
tion of  the  contract  to  carry  his  cattle.  The 
most  that  can  be  fairly  claimed  for  the  plain- 
tiff upon  the  evidence  Is  that  he  was  riding 
upon  the  engine  permissively.  If  he  was 
riding  there  with  the  consent  of  the  defend- 
ant, express  or  implied,  it  is  not  material,  so 
far  as  It  affects  the  defendant's  liability  for 
negligence,  whether  he  was  there  as  a  mat- 
ter of  right  or  a  matter  of  favor,  as  a  passen- 
ger or  a  mere  licensee.  It  suffices  to  enable 
him  to  maintain  an  action  for  negligence  if 
he  was  being  carried  by  the  defendant  volun- 
tarily. If  the  defendant  undertook  to  carry 
him,  although  gratuitously,  and  as  a  mere 
matter  of  favor  to  himself,  it  was  obligated 
to  exercise  due  care  for  his  safety  in  perform- 
ing the  undertaking  it  had  voluntarily  assum- 
ed. Philadelphia,  etc.,  R.  Co.  v.  Derby,  14 
How.  468  [14  L.  Bd.  502];  Steamboat  New 
World  V.  King.  16  How.  469  [14  L.  Bd.  1019]. 
The  carrier  does  not  by  consenting  to  carry 
a  person  gratuitously,  relieve  himself  of  re- 
sponsibility for  negligence.  When  the  assent 
to  his  riding  free  has  been  legally  and  prop- 
erly giv^i,  the  person  carried  is  entitled  to  the 
same  degree  of  care  as  if  he  paid  his  fare 
Todd  V.  Old  Colony,  etc.,  R.  Co.,  8  Allen,  la 
[80  Am.  Dec.  49].  As  1b  tersely  stated  by 
Blackburn,  J.,  in  Austin  v.  Great  Western 
Ry.  Co.,  15  Wkly.  Rep.  863;  rThe  right  wUtelU 
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a  passemger  by  railway  has  to  be  carried  safe- 
ly does  not  depend  on  bis  having  made  a  con- 
tract, but  the  fact  of  his  being  there  creates 
a  duty  on  the  part  of  the  company  to  carry 
him  safely.'" 

In  Railroad  y.  Derby,  14  How.  408,  14  L. 
Ed.  502,  it  was  held  that  a  gratuitous  pas- 
senger could  recover,  the  court  saying,  on 
page  484,  14  How.,  14  L.  Ed.  502:  "The  lia- 
bility of  the  defendants  below  for  the  negli- 
gent and  injurious  act  of  their  servant  is  not 
necessarily  founded  on  any  contract  or  priv- 
ity between  the  parties,  nor  affected  by  any 
relation,  social  or  otherwise,  which  they  bore 
to  eacn  other.  It  is  true,  a  traveler  by  stage- 
coach or  other  public  conveyance,  who  is  in- 
jured by  the  negligence  of  the  driver,  has  an 
action  against  the  owner,  founded  on  his  con- 
tract to  carry  him  safely.  But  the  maxim  of 
'respondeat  superior,'  which,  by  legal  impu- 
tation, makes  the  master  liable  for  the  acts 
of  his  servant,  is  wholly  irresi>ectlve  of  any 
contract,  express  or  implied,  or  any  other  re- 
lation between  the  Injured  party  and  the 
master.  If  one  be  lawfully  on  the  street  or 
highway,  and  another's  servant  carelessly 
drives  a  stage  or  carriage  against  him  and 
injures  his  property  or  person,  it  is  no  an- 
swer, to  an  action  against  the  master  for 
such  Injury,  either  that  the  plaintiff  was  rid- 
ing for  pleasure,  or  that  he  was  a  stockholder 
in  the  road,  or  that  he  had  not  paid  his  toll 
or  that  he  was  the  guest  of  the  defendant, 
or  riding  in  a  carriage  borrowed  from  him, 
or  that  the  defendant  was  the  friend,  bens- 
factor,  or  brother  of  the  plaintiff.  These  ar- 
guments, arising  from  the  social  or  domestic 
relations  of  life,  may  in  some  cases  success- 
fully appeal  to  the  feelings  of  the  plaintiff, 
but  will  usually  have  little  effect  where  the 
defendant  is  a  corporation,  which  is  itself 
incapable  of  such  relations  or  the  reciproca- 
tion of  such  feelings.  In  this  view  of  the 
case,  if  the  plaintiff  was  lawfully  on  the  road 
at  the  time  of  the  collision,  the  court  were 
right  in  instructing  the  Jury  that  none  of  the 
antecedent  circumstances  or  accidents  of  his 
situation  could  affect  his  right  to  recover. 
•  *  *  This  duty  does  not  result  alone  from 
the  consideration  paid  for  the  service.  It  is 
imposed  by  the  law,  even  where  the  service 
is  gratuitous.  "The  confidence  Induced  by  un- 
dertaking any  service  for  another  ia  a  suffi- 
cient legal  consideration  to  create  a  duty  in 
the  performance  of  it'  See  Goggs  v.  Bernard, 
and  cases  cited  in  1  Smith's  Lead.  Gas.  95. 
It  is  true,  a  distinction  has  been  taken  in 
some  cases  between  simple  negligence  and 
great  or  gross  negligence,  and  it  is  said  that 
one  who  acts  gratuitously  is  liable  only  for 
the  latter.  But  this  case  does  not  call  upon 
us  to  define  the  difference  (If  it  be  capable  ot 
definition),  as  the  verdict  has  found  this  to 
be  a  case  of  gross  negligence.  When  carriers 
undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy 
and  safety  require  that  they  be  held  to  the  | 
greatest  possible  care  and  diligence.  And 
Whether  tha  conaideration  for  such  transporta- 


tion be  pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not  be  left 
to  the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  'gross.' " 
The  citations  of  this  celebrated  case  will  be 
found  in  5  Rose's  Notes  (U.  S.)  275-284. 

In  Steamboat  New  World  v.  King,  16  How. 
469,  14  li.  Ed.  1019,  Curtis,  J.,  speaking  for 
the  court,  says,  on  page  474,  16  How.,  14  L. 
Ed.  1019:  "In  tiie  Philadelphia  &  Reading 
Railroad  Company  v.  Derby,  14  How.  468  [14 
li.  Ed.  502],  which  was  a  case  of  gratuitous 
carriage  of  a  passenger  on  a  railroad,  this 
court  said:  'When  carriers  undertake  to  con- 
vey persons  by  the  powerful  but  dangerous 
agency  of  steam,  public  policy  and  safety  re- 
quire that  they  should  be  held  to  the  great- 
est possible  care  and  diligence.  And  wheth- 
er the  consideration  for  such  transportation 
be  pecuniary  or  otherwise,  the  personal  safe- 
ty of  passengers  should  not  be  left  to  the 
sport  of  chance  or  the  negligence  of  careless 
agents.  Any  negligence  in  such  cases  may 
well  deserve  the  epithet  of  "gross." '  We  de- 
sire to  be  understood  to  reaffirm  that  doc- 
trine, as  resting,  not  only  on  public  policy, 
but  on  sound  principles  of  law." 

In  the  celebrated  case  of  Railroad  t.  Lock- 
wood.  17  Wall.  857,  21  U  Ed.  627,  ttian 
which  there  are  few  opinions  more  able  or 
more  widely  cited  and  approved.  It  was  held, 
quoting  the  language  of  the  court  at  the  con- 
clusion of  its  opinion  on  page  884,  17  Wall., 
21  L.  Ed.  627,  that:  "First  That  a  common 
carrier  cannot  lawfully  stipulate  for  exemp- 
tion from  responsibility  when  such  exemp- 
tion is  not  Just  and  reasonable  In  the  eye  of 
the  law.  Secondly.  That  U  is  not  Just  and 
reasonable  in  the  eye  of  the  law  for  a  com- 
mon carrier  to  stipulate  for  exemption  ftt>m 
responsibility  for  the  negligence  of  himself 
or  his  servants.  Thirdly.  That  these  rules 
apply  both  to  carriers  of  goods  and  carriers 
of  passengers  for  hire,  and  with  special  force 
to  the  latter.  Fourthly,  That  a  drover  trav- 
eling on  a  pass,  such  as  was  given  in  this 
case,  for  the  purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passenger  for  hire. 
These  conclusions  decide  the  present  case, 
and  require  a  Judgment  of  affirmance.  We 
purposely  abstain  from  expressing  any  opin- 
ion as  to  what  would  have  been  the  result 
of  our  Judgment  had  we  considered  the  plain- 
tiff a  free  passenger  Instead  of  a  passenger 
for  hire."  The  plaintiff  was  traveling  on 
what  was  called  a  "drover's  pass,"  which  ex- 
pressly stipulated  that  the  acceptance  of  the 
pass  was  to  be  considered  a  waiver  of  all 
claims  for  damages  or  injuries  received  on 
the  train.  The  court  held  that,  while  the 
pass  was  professedly  gratuitous  on  its  face. 
It  was  in  fact  given  as  part  of  the  original 
contract  for  shipping  the  cattle.  The  case 
iB  treated  as  a  carriage  for  hire,  but  the  rea- 
soning of  the  opinion  clearly  applies  to  all 
classes  of  passengers.  Justice  Bradley, 
speaking  for  the  court,  says,  on  page  876,  17 
Wall.,  21  U  Bd.  627:    "It  la  argued  that  a 
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common  carrier,  hy  entering  Into  a  special 
contract  with  a  party  for  carrying  liis  goods 
or  person  on  modified  terms,  drops  tiis  char- 
acter and  becomes  an  ordinary  bailee  for 
hire,  and  therefore  may  make  any  contract 
he  pleases.  That  is,  he  may  make  'any  con- 
tract whatever,  because  he  is  an  ordinary 
bailee;  and  he  is  an  ordinary  bailee  because 
he  has  made  the  contract  We  are  unable 
to  see  the  soundness  of  this  reasoning.  It 
seems  to  ns  more  accurate  to  say  that  com- 
mon carriers  are  such  by  virtue  of  their  oc- 
cupation, not  by  virtue  of  the  responsibilities 
under  which  they  rest."  Again  the  court 
says,  on  page  877,  17  Wall.,  21  L.  Hd.  627: 
"In  regulating  the  public  establishment  of 
common  carriers,  the  great  object  of  the  law 
was  to  secure  the  utmost  care  and  diligence 
in  the  performance  of  their  ImpQrtant  duties 
—an  object  essential  to  the  welfare  of  every 
civilized  community.  Hence  the  common- 
law  rule  which  charged  the  common  carrier 
as  an  insurer.  Why  charge  him  as  such? 
Plainly  for  the  purpose  of  raising  the  most 
stringent  motive  for  the  exercise  of  careful- 
ness and  fidelity  in  his  trust  In  regard  to 
passengers,  the  highest  degree  of  careful- 
ness and  diligence  is  expressly  exacted.  In 
the  one  case  the  securing  of  the  most  exact 
diligence  and  fidelity  underlies  the  law,  and 
is  the  reason  for  it;  in  the  other  it  is  directly 
and  absolutely  prescribed  by  the  law.  It  is 
obvious,  therefore,  that  if  a  carrier  stipulate 
not  to  be  bound  to  the  exercise  of  care  and 
diligence,  but  to  be  at  liberty  to  indulge  in 
the  contrary,  he  seeks  to  put  off  the  essen- 
tial duties  of  his  employment.  And  to  as- 
sert that  he  may  do  so  seems  almost  a  con- 
tradiction in  terms."  And  again,  on  page 
881,  17  Wall.,  21  L.  Ed.  627:  "Hence  the  ex- 
emptions referred  to  were  deemed  reason- 
able and  proper  to  be  allowed.  But  the  prop- 
osition to  allow  a  public  carrier  to  abandon 
altogether  his  obligations  to  the  public,  and 
to  stipulate  for  exemptions  that  are  unrea- 
sonable and  improper,  amounting  to  an  abdi- 
cation of  the  essential  duties  of  his  employ- 
ment, would  never  have  been  entertained  by 
the  sages  of  the  law."  The  extent  to  which 
this  case  has  been  dted  and  approved  will 
be  shown  by  reference  to  8  Rose's  Notes  U. 
8.48. 

In  Railway  Co.  v.  Stevens,  95  U.  8.  665,  24 
li.  Bd.  635,  the  court  says,  on  page  660,  95 
U.  &,  24  L.  Ed.  635:  "Since,  therefore,  from 
our  view  of  the  case,  it  is  not  necessary  to 
determine  what  would  have  been  the  rights 
of  the  parties  if  the  plaintiff  had  been  a 
free  or  gratuitous  passenger,  we  rest  our  de- 
cision upon  Railroad  Company  v.  Lockwood, 
supra.  We  have  no  doubt  of  the  correctness 
of  the  conclusion  reached  in  that  case.  We 
do  not  mean  to  imply,  however,  that  we 
should  have  come  to  a  difTerent  conclusion 
had  the  plaintiff  been  a  free  passenger  in- 
stead of  a  passenger  for  hire.  We  are  aware 
that  respectable  tribunals  have  asserted  the 
right  to  stipulate  for  exemption  in  such  a 
case,  and  it  is  often  asked,  with  apparent 


confidence,  *May  not  men  make  their  own 
contracts,  or,  in  other  words,  may  not  a  man 
do  what  he  will  with  his  own?*  The  ques- 
tion, at  first  sight,  seems  a  simple  one.  But 
there  is  a  question  lying  behind  that:  'Can  a 
man  call  that  absolutely  his  own,  which  he 
holds  as  a  great  public  trust,  by  the  public 
grant,  and  for  the  public  use  as  well  as  his 
own  profit  7*  The  business  of  the  common 
carrier,  in  this  country  at  least,  is  emphati- 
cally a  branch  of  the  public  service;  and  the 
conditions  on  which  that  public  service  shall 
be  performed  by  private  enterprise  are  not 
yet  entirely  settled." 

In  Railroad  v.  Sullivan,  120  Fed.  799,  57 
C.  C.  A.  167,  61  U  R.  A.  410,  it  was  held 
that:  "Riding  in  the  coach  set  apart  for  col- 
ored passengers,  contrary  to  the  rules  of  the 
carrier  and  provisions  of  the  statute,  is  not 
negligence  on  the  part  of  a  white  person 
which  will  prevent  a  recovery  for  his  death 
through  the  negligence  of  the  carrier,  ai 
though  he  would  not  have  been  injured  had 
he  not  been  in  that  coach." 

In  the  earlier  English  reports  the  doctrine 
was  uniformly  held  that  an  action  to  re- 
cover damages  for  negligent  injury  by  a  com- 
mon carrier  arose  from  a  breach  of  duty  im- 
posed by  the  common  law,  and  needed  no 
contract  to  support  it  In  course  of  time,  by 
some  unexplained  change  of  Judicial  senti- 
ment, the  courts  began  to  recognize  stipuhi- 
tions  for  release  of  liability,  until,  finally, 
common  carriers  were  practically  allowed  to 
absolve  themselves,  by  stipulation,  from  lia- 
bility for  all  negligence,  however  gross.  This 
led  to  the  passage  of  the  act  of  1864,  call- 
ed the  "Railway  and  Canal  Trafiic  Act,"  de^ 
daring  that  railway  and  canal  companies 
should  be  liable  for  the  negligence  of  them- 
selves or  their  servants,  notwithstanding  any 
notice  or  condition,  unless  the  Judgment  or 
court  trying  the  cause  should  adjudge  the 
condition  Just  and  reasonable.  The  practical 
effect  of  this  statute  was  to  bring  the  law 
back  to  its  original  status.  However,  all  the 
cases  seem  to  hold  that  there  is  no  implied 
release  in  the  absence  of  written  stipulations 
or  fraudulent  concealment  of  material  facts. 
This  la  shown  by  the  following  cases,  which 
are  typical  of  others:  In  Bretherton  v.  Wood, 
7  E.  C.  L.  345,  the  court  says,  on  page  848: 
"This  action  is  on  the  case  against  a  com- 
mon carrier,  upon  whom  a  duty  is  iinposed 
by  the  custom  of  the  realm,  or,  in  other 
words,  by  the  common  law,  to  carry  and 
convey  their  goods  or  passengers  safely  and 
securely,  so  that,  by  their  negligence  or  de- 
fault, no  injury  or  damage  happen.  A  breach 
of  this  duty  is  a  breach  of  the  law,  and  for 
this  breach  an  action  lies,  founded  on  the 
common  law,  which  action  wants  not  the  aid 
of  a  contract  to  support  it" 

In  Marshall  v.  Railway  Co.,  11  C.  B.  B.  O.  h. 
73,  Jervis,  C.  J.,  says,  on  page  661:  "But  up- 
on what  principle  does  the  action  lie  at  the 
suit  of  the  servant  for  his  personal  suflTering? 
Not  by  reason  of  any  contract  between  him 
aud  the  company,  but  by  reason  of  a  duty 
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implied  by  law  to  carry  him  safely."  In  the 
same  case  Williams,  J.,  say8»  on  page  663: 
"I  am  of  the  same  opinion  •  •  •.  It  seems 
to  me  that  the  whole  current  of  authorities, 
beginning  with  Govett  v.  Radnidge,  and  end- 
ing with  Pozzi  y.  Shipton,  establishes  that 
an  action  of  this  sort  is,  In  substance,  not 
an  action  of  contract,  but  an  action  of  tort 
against  the  company  as  carriers.  That  being 
so,  the  question  is  whether  it  was  necessary 
to  allege  any  contract  at  all  In  the  declara- 
tion. The  earliest  instance  I  find  of  an  ac- 
.tion  of  this  sort  is  In  Fitzherbert's  Natura 
Brevlum,  Writ  de  Trespass  sur  le  Case, 
where  it  is  said  (9b):  *If  a  smith  prick  my 
horse  ^ith  a  nail»  etc.,  I  shall  have  my  action 
upon  the  case  against  him,  without  any  war- 
ranty by  the  smith  to  do  It  well,  for  It  Is 
the  duty  of  every  artificer  to  exercise  his 
art  rightly  and  truly  as  he  ought*  There 
is  no  allusion  there  to  any  contract  That  be- 
ing so,  It  seems  to  me  to  follow  that  the  al- 
legation of  a  contract  in  a  case  of  this  kind  la 
altogether  unnecessary." 

In  Austin  y.  Railway  Oo.  (1867)  2  Q.  B. 
442,  It  was  held  that  a  child  over  the  free 
age  prescribed  by  statute,  and  having  no  tick- 
et and  no  fare  having  been  asked  or  paid, 
could  recover  for  Injuries  received.  Black- 
burn, J.,  concurring,  says,  on  page  444:  "I 
am  also  of  opinion  there  should  be  no  rule. 
I  think  that  what  was  said  In  the  case  of 
Marshal]  v.  Newcastle  A  Berwick  Railway 
Company  was  quite  correct  It  was  there 
laid  down  that  the  right  which  a  passenger 
by  railway  has  to  be  carried  safely  does  not 
d&pend  on  his  having  made  a  contract  but 
that  the  fact  of  his  being  a  passenger  casts  a 
duty  on  the  company  to  carry  him  safely." 

A  large  number  of  authorities  could  be  cit- 
ed in  addition  to  those  above,  but  It  is  need- 
less to  do  so.  We  have  already  quoted  at 
greater  length  than  we  should,  but  for  the 
fact  that  we  wished  to  show,  not  simply  the 
d^ision  of  the  cases,  but  especially  the  essen- 
tial principles  by  which  those  results  were 
reached.  We  will  now  close  by  citations 
from  the  leading  text-books. 

In  5  A.  ft  B.  12nc.  507,  it  is  said:  "The 
carrier  Is  liable  to  persons  whom  It  accepts 
for  transportation  over  its  line,  and  from 
whom  it  demands  no  ftire,  to  the  same  extent 
that  it  is  liable  to  passengers  who  pay  fare. 

*  *  *  A  person  riding  on  a  free  pass  is  as 
much  a  passenger  as  if  he  were  paying  full 
fare,  and  if  the  pass  la  given  for  a  valuable 
consideration   he  is  a   passenger  for  hire. 

*  •  •  The  fact  that  the  carrier  Is  prohib- 
ited by  law  from  issuing  free  passes  does 
not  render  a  person  a  trespasser  who  travels 
upon  such  a  pass  unlawfully  Issued  to  him. 
If  the  pass  Is  unlawful,  the  conductor  should 
demand  the  regular  fare,  and  his  failure  to 
do  so  will  not  make  the  passenger  a  tres- 
passer, nor  destroy  his  right  as  a  passenger." 

In  6  Oyc.  544,  It  Is  said  that:  "While  it  Is 
no  doubt  true,  as  Indicated  in  the  definition, 
that  public  carriers  of  passengers  are  those 
Who  carry  ya^aeiigers  for  hir^  there  is  not 


I  in  the  case  of  carriers  of  passengers  a  dis- 
tinction as  to  liability  between  passengers 
carried  for  compensation  and  those  carried 
gratuitously,  analogous  to  that  recbgnlzed  as 
I  to  carriers  of  goods  between  cases  where 
I  goods  aire  carried  for  compensation  and  those 
'  where  they  are  carried  free.    One  who  Is  ac- 
I  cepted   for  transportation  as  a   passenger, 
'  without  any  compensation  to  be  rendered,  is 
I  nevertheless  entitled  to  alF  the  care  and  pro- 
tection which  the  carrier  is  under  obligation 
to  furnish  to  paying  passengers." 

In  Lawson  on  Contracts,  it  is  said.  In  sec- 
tion 335:    "A  carrier  of  a  passenger  who  has 
paid  a  consideration  for  his  passage  cannot 
I  exempt  himself  from  liability  for  damage! 
;  caused  by  his  own  negligence,  or  that  of  hi» 
I  servants,  by  any  contract  which  he  may  have 
Induced  his  customer  to  approve.     Such  a 
contract  Is  void  as  against  the  policy  of  the 
law,  even  though  the  passenger  Is  a  gratu- 
itous one,  riding  free  and  paying  no  fare." 

In  2  Beach,  Mod.  Law  of  Contracts,  It  Is 
said,  in  section  1502:  "The  weight  of  author- 
ity  In  this  country  favors  the  rule  that  a 
common  carrier  cannot  lawfully  stipulate  f6r 
exemption  from  responsibility  when  bqcIi  ex- 
emption is  not  just  and  reasonable  In  the 
eye  of  the  law,  and  that  It  is  not  just  and  rea- 
sonable in  the  eye  of  the  law  for  a  common 
carrier  to  stipulate  for  exemption  from  respon- 
sibility for  the  negligence  of  himself  or  his 
8er\iints." 

In  Fetter  on  Carriers  of  Passengers,  $  220, 
it  Is  said:  "It  Is  now  well  settled  that  a  car- 
rier, by  its  acceptance  of  a  passenger  as  a 
passenger,  comes  under  an  obligation  to  take 
due  and  reasonable  care  for  his  safety,  which 
obligation  arises  by  Implication  of  law,  and 
independent  of  contract  so  that  It  may  exist 
though  the  contract  of  carriage  is  illegal,  or 
though  there  is  no  express  contract  of  car- 
riage. Hence  the  fact  that  a  contract  of  car- 
riage is  entered  Into  on  Sunday,  and  that 
plaintiff,  when  injured,  was  traveling  on  Sun- 
day, in  violation  of  a  statute,  does  not  pre- 
clude him  from  maintaining  an  action  against 
the  carrier  for  the  Injuries.  In  the  language 
of  the  New  York  Court  of  Appeals:  'It  la  cer- 
tainly a  startling  proposition  that  the  thou- 
sands and  tens  of  thousands  of  persona  who 
travel  on  business  or  for  pleasure  on  Sunday, 
upon  railroads  and  steam  and  fexry  boats  in 
this  state,  are  at  the  mercy  of  incompetent 
or  careless  engineers  and  servants,  and  that 
there  is  no  remedy  for  loss  of  life  or  limb  re- 
sulting from  this  negligence.' " 

In  Bishop  on  Noncontract  Law,  $  1074,  it 
is  said:  "Such,  therefore^  is  l>oth  the  policy 
of  the  law  and  the  law  itself,  in  the  highest 
sense  fundamental  and  unyielding.  The  re- 
sult of  which  is  that  in  just  legal  reason,  It 
will  under  no  circumstances  be  competent  for 
a  ralhx>ad  or  other  conmion  carrier,  whether 
of  goods  or  passengers,  to  cast  off  this  re- 
sponsibility by  any  resort  to  a  by-law,  to  a 
usage,  or  even  to  an  express  contract  with 
the  party.  Particularly  in  the  carriage  ot 
passengersi  If  the  road  could  by  contract  ex- 
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empt  itself  from  •  reeponslbility  for  its  owil 
aegUgence,  its  next  st^  would  be  to  refuse 
all  passengers  wbo  would  not  enter  into  the 
eeatract;  tliereupon  tbe  railroad  corpoiationSt 
freed  from  tbe  only  motiye  to  carefulness 
wbleh  they  could  apprecSate*  the  danger  of 
being  mulcted  in  damages^  would  conduct 
their  business  with  a  recklessness  rendering 
travel  a  horror  to  every  person  not  permitted 
to  remain  at  home."    See,  also,  section  1070. 

In  Oooley  on  Torts,  on  page  926  (685)  It 
is  said:  "Carriers  of  passengers,  it  is  also 
held,  cannot  relieve  themselves  from  the  ol>* 
ligation  to  observe  ordinary  care  by  any  con-* 
tract  whatsoever,  even  in  the  case  of  'dro> 
vers'  passes,'  which  are  given  without  charge 
to  those  who  accompany  consignments  of  cat* 
tie,  or  in  cases  where  free  passage  is  given  as 
mere  matter  of  courtesy  or  favor/'  The  learn* 
ed  author  then  proceeds  to  say  that,  while 
there  are  certain  exceptions  permitted  In  two 
states,  '^he  weight  of  authority  is  most  dis- 
tinctly the  other  way,  both  in  this  country 
and  in  Bngland'';  that  is,  in  favor  of  the 
rule  as  stated  abova 

In  Hutchinson  on  Carriers  it  is  said,  in  sec* 
tion  666:  "It  is  enough  that  the  person  is 
being  lawfully  carried  as  a  passenger,  to  en- 
title him  to  all  the  care  which  the  law  re- 
quires of  the  passenger  carrier;  and  the  same 
vigilance  and  circumspection  must  be  exer- 
cised to  guard  him  against  injury  when  he 
is  carried  gratuitously,  as  upon  what  is  known 
as  a  free  pass,  or  by  the  carrier's  invitation, 
as  when  he  pays  the  usual  fare."  See,  also, 
secticms  566  and  667. 

In  Wharton's  liaw  of  Negligence  it  is  said. 
In  section  855:  "Is  a  free  passenger  to  be 
placed  in  a  different  position,  so  far  as  con- 
cerns his  rights  to  protection  from  neglect, 
from  a  pay  passenger?  This  question,  also, 
was  at  one  time  answered  In  the  affirmative, 
the  courts  being  led  astray  by  the  mistaken 
view  of  mandates  which  will  be  hereafter 
pointed  out.  But  there  is  now  an  almost  uni* 
form  acquiescence  in  the  true  view  that  a  per- 
son who  undertakes  to  do  a  service  for  an-* 
other  is  liable  to  such  other  person  for  want 
of  due  care  and  attention--th,e  dlligentia  of 
the  bonus  et  diUgens  paterfamilias— in  the 
performance  of  titie  service,  even  though  thore 
is  no  consideration  for  such  undertaking.  Or, 
as  the  question  la  elsewhere  put,  the  confi* 
deuce  accepted  is  an  adequate  consideratloB 
to  support  tbe  duty.  Bminentiy  is  this  the 
^se  with  what  are  called  'free'  passengers 
on  the  great  lines  of  common  carriage.  As 
has  been  already  observed,  there  is,  in  such  | 
cases,  not  merely  confidence  tendered  and  aor 
cepted,  but  some  sort  of  business  consideni- 
tion,  though  this  be  a  mere  courteous  interr 
change  of  accommodations.  For  these  and 
other  reasons  noticed  under  the  last  head* 
the  carrier  is  bound  to  exhibit  the  same  dili- 
gence and  skill  towards  passengers  of  this 
class  as  he  is  to  passengers  who  pay  money 
for  their  tickets."  Again,  the  same  author 
says,  in  section  854:  "But  if  a  trespasser 
take  his  seat  openly  in  a  carriage  in  the 


place  assigned  to  passengers  generally,  there 
is  no  reason  why  a  different  standard  of  care 
should  be  applicable  to  him  than  is  applicable 
to  other  passengers.  Waiving  for  the  present 
the  point  elsewhere  discussed,  that  even  m 
trespasser,  supposing  him  to  continue  such,  is 
not  withdrawn  from  the  protection  of  that 
law  which  requires  that  no  man  tfb&W  negU- 
gentiy  injure  another,  the  carrier,  if  he  per- 
mits such  trespasser  to  continue  in  the  car- 
riage, cannot  regard  him,  after  such  permis- 
sion, as  a  trespasser.  The  carrier  has  a  right 
to  expel  the  tiec^asser  at  once  from  the  car- 
riage. If  the  carrier  omits  to  do  this,  and 
if  the  person  in  question  remains  voluntarily 
with  the  carrier's  assent,  then  the  trespass 
passes  into  a  quantum  meruit  contract  of 
carriage.  On  the  one  side,  the  person  so  en- 
tering the  carriage  is  bound  to  the  carrier  for 
reasonable  pay  for  the  carriage.  On  the  other 
side,  the  carrier  is  bound,  from  the  time  he 
assents  thus  to  carry  such  person,  to  exercise 
towards  him  the  diligence,  prudence,  and  skill 
of  a  good  carrier  in  that  particular  kind  of 
transport:  in  other  words,  the  particular  kind 
of  diligence,  prudence,  and  skill  which  the 
carrier  is  bound  to  exercise  towards  all  other 
passengers."  ^ 

In  Watson  on  Pam.  for  Personal  Injuries, 
ft  is  said,  in  section  230,  p.  279:  "At  the  out- 
set it  may  be  stated,  as  a  general  rule,  that 
the  mere  fi^ct  that  the  plaintiff,  at  the  time  of 
^e  injuries  received,  is  engage  in  the  com- 
mission of  an  unlawful  act,  is.  not  sufficient 
to  relieve  the  author  of  the  wrong  of  liabil- 
ity in  damages  therefor.  'The  question  how 
far  a  person  can  defend  an  otherwise  inde- 
fensible act,'  it  has  been  said,  'by  showing  a 
criminal  or  unlawful  act  on  the  part  of  the 
party  injured,  has  of  late  years  been  fully 
discussed  in  the  courts  of  this  country  and 
England.  The  result,  generally  reached,  is 
that  no  man  can  set  up  a  public  or  private 
wrong  committed  by  another  as  an  excuse 
for  a  willful,  or  unnecessary,  or  even  negli- 
gent injury  to  him  or  his  property.  This  prin- 
ciple is  defended  on  the  grounds  of  morality 
and  law,  and  it  reaches  and  determines  a  great 
variety  of  cases.' "  The  same  author  further 
says,  in  section  23S:  "Tbe  liability  of  the 
owners  <tf  a  steamboat  for  injuries  to  a  pas- 
senger is  not  affected  by  the  fact  that  the  per- 
son injured  was,  at  the  time  the  injuries  were 
received,  engaged  in  an  excursion  with  other 
passengers  upon  defendants'  steamboat  in  vio- 
lation of  the  Sunday  law.  One  traveling  on 
Sunday  in  violation  of  a  statute  prohibiting 
is  not,  by  reason  thereof,  without  the  protec- 
tion of  the  law.  The  carrier  owes  him  the 
same  duty  as  if  he  w^e  lawfully  traveling, 
and  is  liable  in  damages  for  personal  injuries 
resalting  from  a  failure  to  perform  it"  In 
section  231  the  author  adopts  the  language 
of  an  able  and  elaborate  opinion  by  Dixon, 
O.  J.,  in  Sutton  v.  Wau^atosa,  29  Wis.  27,  9 
Am.  Bep.  534,  as  follows:  "Himself  guilty 
of  a  wrong,  not  dependent  on  nor  caused  by 
that  charged  against  tbe  plaintiff,  but  arising 
from  his  own  voluntaxy  act  or  his  neglect^ 
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the  defendant  cannot  assume  the  champion- 
ship of  public  rights,  nor  to  prosecute  the 
plaintiff  as  an  offender  against  the  laws  of 
the  state,  and  thus  to  Impose  upon  him  a  pen- 
alty many  times  greater  than  what  those  laws 
prescribed.  Neither  justice  nor  sound  morals 
require  this,  and  It  seems  contrary  to  the  dic- 
tates of  both  that  such  a  defense  should  be 
allowed  to  preraiL  It  would  extend  the  max« 
im,  'Ex  turpi  causa  non  oritur  actio,'  beyond 
the  scope  of  its  legitimate  application,  and 
violate  the  maxim  equally  binding  and  whole- 
some, and  more  extensive  in  its  operation, 
that  no  man  shall  be  permitied  to  take  ad- 
vantage of  his  own  wrong.  To  take  advan- 
tage  of  his  own  wrong,  and  to  visit  unmerit- 
ed and  overrigorous  punishment  upon  the 
plaintiff,  constitute  the  sole  motive  for  such 
defense  on  the  part  of  the  person  making  it.*' 

In  8  Thompson's  Law  of  Neg.  $  8326,  it  Is 
said:  "It  is  thoroughly  settled  in  the  Ameri- 
can law  that  a  common  carrier  of  passengers 
cannot,  by  a  contract  with  one  who  is  a  pas- 
senger for  hire,  relieve  himself  from  liability 
for  damages  caused  by  the  negligence  of  him- 
self or  his  servants."  The  same  author  says, 
in  section  8828:  "The  principle  is  well  set- 
tled that  a  carrier  owes  the  same  duty  of 
protection  to  a  simply  gratuitous  passenger 
as  to  a  passenger  for  hire." 

In  Buswell  on  Law  of  Pers.  Injuries,  the 
author,  in  laying  down  the  rale  that  a  breach 
of  public  duty  is  the  foundation  of  the  ac- 
tion for  personal  Injuries,  says,  in  section  8: 
"The  custom  of  the  realm  of  England,  long 
made  a  part  of  the  common  law,  imposes  up- 
on common  carriers  of  passengers  certain 
public  duties  in  respect  of  such  passengers, 
for  a  breach  ot  which  a  passenger  injured 
may  have  his  remedy  by  an  action  of  tort" 
Again,  the  author  says,  in  section  116:  "In 
the  United  States  the  weight  of  authority  is 
in  favor  of  the  rule  that,  as  to  passengers  for 
hire,  the  stipulation  by  a  common  carrier 
that  he  will  not  be  liable  for  damages  in  case 
of  injury  to  the  passenger  will  not  relieve 
him  from  ;«sponsibility  for  the  results  of  the 
negligence  of  himself  and  his  servants.** 
Again,  the  same  author  says,  in  section  117: 
"If  a  common  carrier  accepts  a  person  as 
passenger,  there  being  no  contract  to  relieve 
the  carrier  from  the  legal  consequences  of 
his  negligence  in  the  case  of  accident,  it  is 
held  generally,  in  the  United  States,  that  the 
carrier  remains  liable  for  such  negligence, 
although  the  plaintiff  was  to  be  transported 
gratuitously.  For,  having  admitted  the  plain- 
tiff to  the  rights  of  a  passenger,  the  defend- 
ant is  not  permitted  to  deny  that  he  owes  to 
him  the  duty  which,  as  carrying  on  a  public 
employment,  he  owes  to  all  his  passengers." 

In  2  Parsons  on  Contracts,  the  author, 
after  referring  to  various  authorities,  says, 
on  page  222:  "Whether  a  common  carrier  is 
liable  to  a  passenger  to  whom  he  has  given 
passage,  and  from  whom  he  has  therefore  no 
right  to  demand  fare,  is  not  so  certain;  but 
he  would  certainly  be  liable  for  gross  negli- 
gence, and  probably  liable  f<^  any  negligence. 


He  is  certainly  not  excused  by  mere  nonpay- 
ment, unless  payment  has  been  demanded 
and  refused."  In  note  "x"  it  is  said:  "It  is 
now  quite  generally  held  that  for  negligence 
there  is  the  same  liability  to  persons  riding 
on  free  passes  as  to  those  who  pay  full  fare." 

In  2  Wood  on  Railroads  it  is  said,  on  page 
1207:  "In  all  cases  where  the  company  is 
required  by  law  to  carry  a  person  free,  or 
where  he  is  riding  free  by  the  consent  of  the 
company  fairly  obtained,  he  is  a  passenger, 
and  entitied  to  all  rights  and  privileges  as 
such.  In  the  case  of  a  free  pass  the  car- 
rier is  under  the  same  obligaticms  as  to  care 
and  vigilance  as  he  is  to  a  passenger  for 
hire,  and  as  to  passengers  to  whom  passes 
are  given  which  are  predicated  upon  any 
consideration  he  cannot  absolve  himself  from 
liability  for  injuries  resulting  from  gross  neg- 
ligence by  any  notice  to  that  effect  printed 
upon  the  pass,  as  such  conditions  are  against 
the  policy  of  the  law.  It  has  been  held,  how- 
ever, that,  when  tickets  or  passes  are  purely 
gratuitous,  the  person  receiving  may  by  spe- 
cial agreement  assume  all  risks  of  the  jour- 
ney incident  to  the  mere  negligence  of  the 
company." 

In  Whitaker's  Smith  on  Negligence,  while 
the  text  does  not  seem  to  treat  the  subject 
there  are  full  notes  on  page  809  showing  that 
the  rule  is  that  a  common  carrier  "must  ex- 
ercise the  same  care  and  attention  in  the 
transportation  of  gratuitous  passengers  as 
of  those  who  have  paid  their  fares,  and  fts 
liable  to  the  same  extent  for  negligence." 

These  authorities  tend  to  show  that  this 
rule  is  generally  held  even  in  the  face  of  ex- 
press stipulations  of  exemption,  and  univer 
sally  so  in  the  absence  of  such  stipulations. 

In  4  Elliott  on  Railroads  it  is  said,  in  sec- 
tion 1497:  **The  rule,  supported  by  the 
weight  of  authority.  Is  that  a  common  car- 
rier cannot  by  any  kind  of  a  contract  exempt 
Itself  from  liability  as  such  for  loss  or  injury 
occasioned  by  its  own  negligence  or  that  of 
its  servants.  This  rule  *rests  upon  consld^a- 
tions  of  public  policy,  and  upon  the  ftict  that 
to  allow  the  carrier  to  absolve  himself  ttom 
the  duty  of  exercising  care  and  fidelity  Is  in- 
consistent with  the  very  nature  of  his  under- 
taking.' The  employment  of  a  common  car- 
rier is  a  public  one,  and  the  fundamental 
principle  upon  which  the  law  of  common 
carriers  was  established  was  to  secure  the 
utmost  care  and  diligence  in  the  performance 
of  their  duties.  For  this  reason  they  are^ 
held  to  the  extraordinary  liability  of  insurers. 
To  permit  them  to  contract  against  liability 
for  their  own  negligence  or  that  of  their  serv- 
ants would  be  contrary  to  the  whole  spirit 
and  policy  of  the  law  governing  common  car- 
riers, and  would,  in  effect  authorize  them  to 
abandon  the  most  essential  duties  of  their 
employment  When  we  also  consider  that 
the  parties  do  not  stand  upon  an  equal  foot- 
ing, and  that  railroad  companies  are  given 
many  special  privileges  as  corporations  for 
the  very  reason  that  they  have  such  duties 
to  perform  for  the  public,  there  can  be  no 
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doubt  of  the  Justice  of  tbis  rale,  especially  as 
applied  to  such  corporations."  The  same  aa- 
tbor  says»  in  section  1578:  "We  think  it  is 
safe  to  say  that  the  general  rale  Is  that  every 
one  on  the  passenger  trains  of  a  railroad  com- 
pany, and  there  for  the  purpose  of  carriage, 
with  the  consent,  express  or  Implied,  of  the 
company,  is  presumptiyely  a  passenger. 
•  •  ♦  Persons  who  pay  a  consideration 
for  passage,  no  matter  In  what  form,  are 
generally  regarded  as  passengers."  And 
again,  in  section  1004,  he  says:  'The  gen- 
eral rule  is  that  a  person  riding  on  a  railway 
train  on  a  free  pass,  the  possession  of  which 
was  lawfully  and  rightfully  obtained,  is  a 
passenger.  The  possession  of  the  pass  must 
be  lawful,  for,  if  it  was  obtained  by  fraud  or 
the  wrong  of  the  person  attempting  to  use 
it,  he  is  not  a  passenger,  and  the  carrier  owes 
him  no  duty  as  such."  And  again,  in  section 
1G06,  he  says:  "But  where  the  person  riding 
on  a  pass  is  regarded  as  a  passenger,  the 
carrier  usually  owes  to  him  the  same  degree 
of  care  that  it  owes  to  a  passenger  paying 
full  fare."  Again  he  says,  in  section  1608: 
"Passes  usually  contain  a  stipulation  which 
in  terms  exempts  the  carrier  from  liability 
for  negligence.  As  to  the  validity  of  such 
stipulations  the  authorities  are  not  agreed, 
some  holding  that  they  are  valid  and  binding 
upon  the  persons  using  the  pass,  others  that 
they  are  not  In  the  majority  of  the  states 
the  courts  hold  that  such  a  stipulation  is  void 
and  not  binding  upon  the  person  using  the 
pass,  and  that  the  carrier  is  liable  for  in- 
juries negligently  inflicted  upon  a  person 
using  a  pass  containing  such  a  stipulation.'' 
Again  he  says,  in  section  1609:  "The  r^a- 
tion  which  the  person  using  the  pass  bears 
to  the  railroad  company  is  also  an  Important 
element  in  determining  the  liability.  If  he 
is  regarded  as  a  passenger,  then  the  company 
is  bound  to  use  the  highest  practical  degree 
of  care,  and  for  a  failure  to  use  such  care  it 
will  be  liable  for  all  injuries  approximately 
caused  thereby.  But  where  the  person  using 
the  pass  is  an  employ^,  then  the  carrier  will 
only  be  liable  for  such  injuries  as  result  ftom 
negligence  In  failing  to  perform  the  duties 
owing  to  such  employte.  *  •  •  The  gen- 
eral rule  is  that,  where  the  holder  of  the 
pass  is  to  be  regarded  as  a  passenger,  any 
act  of  negligence  may  give  a  right  of  ac- 
tion." 

We  cannot  better  close  these  citations  than 
by  the  following  clear  and  terse  statement  of 
the  principles  from  2  Shearman  ft  Redfleld 
on  Negligence^  wbich  is  fully  sustained  by 
the  authorities  we  have  examined.  The  emi- 
nent authors  say,  in  section  491:  "It  is  well 
settled  that,  in  the  absence  of  a  special  con- 
tract, a  passenger  traveling  gratuitously  has 
a  perfect  right  of  action  for  injuries  suffer- 
ed by  him  through  the  carrier's  negligence. 
The  tACt  that  a  traveler  who  ought  to  pay 
has  not  paid  and  does  not  Intend  to  pay  his 
fare  does  not,  in  the  absence  of  actual  fraud, 
deprive  him  of  redress  for  injuries.  There 
Is  DO  practical  difference  between  the  de- 


gree of  care  which  a  free  passenger  has  the 
right  to  claim,  and  that  to  which  a  paying 
passenger  is  entitled." 

To  our  minds  these  authorities,  taken  in 
connection  with  the  cases  cited  in  them, 
are  conclusive  of  the  questions  before  us. 
The  greater  weight  of  authority  is  decidedly 
in  favor  of  the  doctrine  that  a  common  car- 
rier cannot  in  any  event  stipulate  against 
its  own  negligence,  including  that  of  its  serv- 
ants, while  it  is  overwhelming  to  the  effect 
that,  in  the  absence  of  such  stipulations,  it 
owes  to  a  gratuitous  passenger  the  same  de- 
gree of  care  that  it  does  to  those  that  pay. 
In  the  case  at  bar  the  plaintiff  appears  to 
have  been  a  bona  fide  passenger,  and  was  so 
recognized  by  the  conductor  in  charge  of  the 
train.  Both  are  conclusively  presumed  to 
have  known  that  the  contract  for  a  pass  was 
illegal  and  void,  but  there  is  no  evidence  that 
either  acted  in  fraud  or  bad  faith.  There  is 
evidence  that  the  plaintiff  gave  some  consid- 
eration, although  legally  inadequate;  but  in 
any  event  the  worst  position  in  which  he 
can  be  placed  is  that  of  simply  a  gratuitous 
passenger.  There  were  no  existing  stlpula- 
tionfei  of  exemi^tion  between  him  and  the  de- 
fendant. None  had  ever  existed,  except  the 
conditions  on  the  back  of  the  pass.  These 
conditions  can  have  no  effect;  because,  in  the 
first  place,  the  pass  had  expired,  and,  sec^ 
ondly,  had  no  legal  existence  before  its  ex- 
piration. A  condition,  like  the  leaf  on  a  tree, 
must  be  attached  to  something  from  which  it 
can  draw  its  life  and  strength.  By  practical- 
ly all  the  authorities,  in  the  absence  of  such 
express  conditions,  the  plaintiff  is  held  enti- 
tled to  recover.  What  would  have  been  the 
legal  effect  of  such  conditions  if  they  existed 
is  not  strictly  before  us.  We  have  shown  " 
that  the  decided  weight  of  authority  is 
against  their  validity,  but  we  did  so  to  show 
that,  if  the  liability  of  a  common  carrier 
to  a  gratuitous  passenger  could  not  be  waived 
by  an  express  stipulation,  it  certainly  existed 
in  the  absence  of  any  such  stipulation.  Bven 
those  courts  that  hold  it  may  be  waived,  nee* 
essarily  admit  its  existence  in  the  absence  of 
waiver.  If  It  exists  In  the  absence  of  con- 
tract, and  cannot  be  waived  by  contract,  it 
must  necessarily  owe  its  existence  to  the 
policy  of  the  law. 

It  is  contended  in  behalf  of  the  defendant 
that  there  was  error  in  the  court  below  refus- 
ing to  charge  "that  there  is  no  evidence  to 
support  the  plaintiff's  allegation  [in  the  com- 
plaint] that  he  was  traveling  on  the  defend- 
ant's road,  on  the  occasion  complained  of,  as 
a  passenger  for  hire  or  compensation."  We 
see  no  error  in  its  refusal,  as»  in  our  view  of 
the  case,  it  was  immaterial. 

The  defendant  also  contends  that  its  excep- 
tion to  the  following  charge  of  the  court 
should  be  sustained,  to  wit:  "If,  when  the 
plaintiff  was  called  on  for  his  fare,  he  pro- 
duced to  the  conductor  the  pass  which  had 
been  exhibited  In  evidence,  and  the  conductor 
accepted  it,  the  plaintiff  was  a  passenger  on 
the  train."    We  think  that  whatever. en^r 
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max  be  found  In  this  Instruction  is  harmless. 
Tbe  pass  was  In  legal  effect  a  blank  piece  of 
paper.  It  had  expired  by  its  own  limitation, 
if  that  can  be  said  to  have  expired  which  has 
nerer  legally  existed.  Its  only  effect  could 
have  been  to  convince  the  conductor  of  the 
truthfulness  of  the  plaintiff's  statement  that 
he  had  a  contract  with  the  company  under 
which  he  was  entitled  to  ride  free.  The  re- 
sult seems  to  have  been  his  acceptance  as 
a  passenger  by  the  conductor,  who,  being  in 
control  of  the  train.  Is  in  the  very  nature  of 
things  the  only  officer  or  servant  of  the  com- 
pany who  can  accept  a  passenger.  He  Is 
charged  with  that  duty  by  the  defendant, 
who  must  therefore  abide  the  consequences 
of  his  act,  especially  as  there  is  no  evidence 
of  fraud  or  deception  on  the  part  of  the 
plaintiff.  The  evidence  tends  to  prove  that 
the  plaintiff  was  on  the  train  as  a  bona  fide 
passenger  under  an  agreement  for  so-called 
"free  transportation,"  but  ready  to  pay  his 
fare  if  demanded.  The  fact  that  the  previous 
contract  was  illegal,  and  no  fare  was  either 
demanded  or  paid,  can  have  no  further  effect 
than  to  reduce  the  plaintiff  to  the  condition 
of  a  merely  gratuitous  passenger,  having  no 
binding  contract,  and  therefore  subject  to 
no  limitations  of  liability.  As  such  we  now 
think  he  was  entitled  to  recover.  The  peti- 
tion to  rehear  is  aUowed,  and  the  Judgment 
below  affirmed. 
Petition  allowed. 

CLARK,  O.  J.  (dissenting).  This  is  a  peti- 
tion to  rehear  this  cause  and  reverse  our  opin- 
ion filed  therein.  182  N.  C.  510,  44  S.  B.  84, 
05  Am.  St  Rep.  041.  That  opinion  is  itself 
a  precedent,  and  to  be  set  aside,  like  any  otb- 
^  er  precedent,  only  upon  good  cause  shown. 
We  have  had  the  benefit  of  full  and  able  ar- 
gument upon  both  hearings,  and  find,  after 
diligent  re-examination  of  the  argument  and 
the  authorities,  that  our  former  decision  is  in 
accord  with  our  own  precedents  and  those 
to  be  found  elsewhere. 

The  complaint  alleges  that  on  6th  April, 
1900,  "the  plaintiff  being  a  passenger  on  said 
defendant  road,"  be  was  injured  by  the  de- 
railment of  the  ear  tn  which  he  was  riding, 
caused  by  the  negligent  construction  of  the 
roadbed  and  the  negligent  failure  of  the  de- 
fendant to  provide  sufficient  crew  for  said 
traiq,  and  its  negligent  failure  to  use  such  air 
brakes  and  other  machinery  as  were  neces- 
sary to  the  safe  and  proper  operation  of  said 
road.  Th^re  is  no  allegation  of  willful  and 
wanton  injury,  nor  proof  of  such.  The  com- 
plaint alleges  that  *'the  plaintiff  was  a  pas- 
senger on  said  ralteoad  for  compensation, 
•  «  •  the  defendant  having  contracted  and 
agreed  tb  carry  the  plaintiff  between  said 
stations  for  a  valuable  consideration,"  and  for 
a  negligent  breach  of  such  contract  of  safe 
carriage  this  action'  is  brought. 

The  plaintiff  testified  that  he  was  editor  of 
a  newspaper;  that  when  called  oh  by  the  con- 
ductor for-his  flire  he  told  him  ha  had.  a  pass 
^for  1809,  and  showed  Itto  him;  that  in  1809 


he  had  made  a  contract  with  the  defendant 
to  publish  its  thne-table  in  his  paper  aa  con- 
sideration for  the  pass,  and  the  defendant  had 
agreed  to  continue  the  contract  and  renew 
the  contract;  that  he  told  the  conductor  he 
would  pay  the  regular  fare  if  he  wanted  it 
but  the  conductor  accepted  his  statement  and 
took  him  as  a  passenger  without  payment  of 
fare  or  ticket  on  the  strength  of  the  alleged 
renewal  by  the  company  of  the  contract  of 
1899.  Such  contract  was  illegal,  and  is  for- 
bidden, under  the  authority  of  the  lawmaking 
power  in  this  state,  under  a  penalty  of  ''not 
less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars"  against  the  company, 
and,  this  not  being  a  valid  but  an  illegal 
transaction,  the  plaintiff  cannot  be  acceasorj 
to  and  participate  in  such  act  and  then  ask 
a  court  of  Justice  to  give  him  damages  for 
the  defendant's  negligence  in  executing  such 
illicit  arrangement 

The  General  Assembly  has  declared  that 
public  policy  forbids  discrimination  in  the  ex- 
ercise of  their  quasi  public  duties  by  common 
carriers,  and,  as  was  said  by  us  in  ihia  case, 
132  N.  0.,  at  page  512,  44  St  B.  85,  95  Am. 
St  Rep.  641,  "nothing  could  be  more  clearly 
a  discrimination  than  the  ground  upon  which 
the  plaintiff  asked  for  and  received  tree  pass- 
age on  this  occasion,  to  wit  that  for  the  year 
prei'ious  he  had  advertised  the  schedule  of 
tbe  defendant  company  in  his  paper,  and  had 
received  therefor  a  free  pass  over  its  line  for 
the  previous  year,  and  that  this  contract  had 
been  renewed  for  the  year  current  It  does 
not  appear  what  was  the  value  of  the  adver- 
tising done,  charging  for  the  space  at  the 
rates  as  would  be  charged  others,  hot;  let 
it  be  what  it  may,  it  could  not  amount  ex- 
actly, 'neither  more  nor  less,'  to  the  value 
of  a  free  pass  to  travel  ad  libitum  an  un- 
stipulated number  of  miles  over  the  defend- 
ant's road.  Besides,  it  was  an  illegal  dis- 
crimination to  sell  tbe  plaintiff  transporta- 
tion on  credit  and  not  payable  in  money." 
We  need  not  repeat  the  discussim  and  con- 
struction of  this  statute  as  laid  down  in  the 
able  and  exhaustive  opinion  of  Mr.  Justice 
Montgomery  in  State  v.  Railway,  122  N.  G. 
1052,  80  S.  B.  183,  41  L.  R.  A.  248,  and  in 
the  very  able  opinion  of  Mr.  Justice  Douglas 
in  that  case,  in  which  he  referred  ibo  evi- 
dence of  $250,000  of  free  transportation  being 
given  away  annually  in  this  state,  the  cost 
of  which  was  necessarily  considered  in  fixing 
the  rates  charged  the  unprivileged  many. 
That  opinion  and  subsequent  ones  have  been 
long  published^  and  the  Legislature  has  not 
seen  fit  to  change  the  statute  by  maUnc  ed- 
itors "a  privileged  class,"  who  can  ride  free 
or  on  credit  with  rates  unknown,  and  thus 
have  the  cost  of  their  transportation  added 
to  the  price  of  transportation  charged  the  pub- 
lic at  large.  One  ground  for  this  legislation 
is  that  discrimination  in  rates  gives  these 
corporations  improper  weight  and  inflQ«ice, 
and  this  applies  with  as  much  force  at  least 
to  discriminations  and  favorer  to  editon  as  to 
others    The  osart  at  last  tetnu  Ja  4raenlsat 
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V.  Bank,  133  N.  0.  292,  45  .S.  B.  638,  held  tfaat 
lliwyeni :  and  judges  were  not  a  privileged, 
class,  amd  we  cannot  hold  tliat  editors  are^ 
unless  the  General  Assembly  shall  give  them 
special  privileges  as  to  free  or  iseduced  trans- 
portation which  is  forbidden  to  the  public 
generally. 

Either  (1)  the  plalnti£P»  having  produced  no 
ticket  nor  paying  cash  for  his  transportation, 
was  on  the  train  without  authority  of  any 
contract,  in  which  ease,  by  all  the  authorities,' 
he  was  entitled  to  what  la  known  as  "ordi- 
nary care,"  and  hence  can  recover  no  dam« 
ages  unless  there  was  willful  and  wanton  in- 
jury (which  In  this  case  is  neither  alleged 
nor  shown) — Pierce  v.  Railroad,  124  N.  0. 
83,  32  8.  B.  SeO,  44  L.  R.  A.  816:  Cook  v. 
Railroad,  128  N.  O.  333,  38  &  B.  925;  Lewis 
V.  R4ih:x>ad,  182  N.  O.  382,  48  S.  B.  919;  Hig- 
ley  V.  OlUner  (Mont)  35  Am.  Rep.  450;  Hen- 
dryz  V.  RaihxMd^*  46  Kan.,  at  page  379,  25 
Pac.  893,  and  cases  there  dted;  Railroadr 
V.  Bumsed  (Miss.)  12  South.  958^  35  Am.  St. 
Rep.  666;  RalU-oad  v.  Mehlsack  (in.)  22  N. 
B.  812,  19  Am.  St  Rep.  17;  Reary  v.  Rail- 
road (La.)  8  South.  390,  8  Am.  St  Rep.  497; 
Railroad  v.  Mecham,  91  Tenn.  428,  19  8.  W. 
232;  Whitehead  v.  Railroad,  99  Mo.  263,  11 
S.  W.  761,  6  L.  R.  A.  40»-for  neither  the 
conductor  nor  the  company  could  give  legal 
assent  to  his  riding  contrary  to  law,  without' 
payment  of  fare,  and  his  condition  was  that 
of  a  trespasser,  not  being  a  passenger. 

Or  (2)  the  plaintiir,  as  he  alleges  in  his 
complaint;  sues  for  injuries  sustained  by 
breach  of  the  contract  of  safe  carriage  caused 
by  negligence  of  the  defendant,  and  one  of 
his  prayers  for  instruction  is  based  upon  the 
theory  that  tbe  plaintiff  was  a  passenger  f ot* 
hire  and  compensation.  In  such  case  the  role 
is  thus  stated  (1  Sutherland,  Damages,  $  5 
[8d  Ed.]):  *^It  may  be  assumed  as  an  undis- 
puted principle  that  no  action  will  lie  to  re- 
cover a  demand  or  a  supposed  claim  for  dam- 
ages. If  to  establish  it  the  plaintiff  requires 
aid  from  an  illegal  transaction,  or  Ur  under 
the  necessity  of  showing  and.  depending  in 
any  degree  upon-  an  Illegal  agreement  to 
which  he  was  a  party"— citing  numerous  cas- 
es. Judge  Sutherland  further  says  that:  '*A 
bank  is  not  liable  for  failure  to  perform  its 
contract  to  lend  or  advance  money  to  be  used 
in  speculating  in  futures.  Moss  v.  Bank,  102 
Ga.  806  [30  8.  B.  267].  The  sender  of  a  tele- 
gram rdating  to  a  gambling  contract  In  stocks 
cannot  Invoke  such  contract,  or  the  loss  or 
gain  resulting  from  it  to  measure  the  dam- 
ages tfuslained  in  consequence  of  Its  nonde- 
livery. MorHs  V.  Tel.  Co.,  94  Me.  423  [47 
Atl.  926]."  In  Grlswold  v.  Waddlngton,  16 
Johns.  439,  Chancellor  Walworth  says,  at 
page  486:  "The  plaintiff  must  recover  upon 
his  own  merit,  and  if  he  has  none,  or  if  he 
discloses  a  case  founded  upon  illegal  dealing 
and  founded  on  an  Intercourse  prohibited  by 
law,  he  ought  not  to  be  heard,  whatever  the 
demeriU  of  the  defendant  may  be.  There  is, 
to  my  mind,  something  monstrous  in  the 
proposition  t£at  a  court  of  law  ought  to  carry 


into  effect  a  contract -founded  on  abreacb^  oft 
law.  It  is  encouraging  disobedience  and  giv^ 
ing  to  disloyalty  its  unhaltowed  fruits.  There, 
is  no  such  mischievous  doctrine  to  be  ded.uced 
from  the  books."  In  Bowman  v.  PhiUips- 
(Kan.)  21  Paa  230,  3  L.  R.  A.  631,  13  Am. 
8t  Rep.  292,  it  is  held:  "The  courts  will  not 
enforce  Illegal  contracts,  •  nor  any  supposed 
rights  founded  thereon,  but  will  leave  the  par- 
ties and  those  in  pari  delicto  where  they  find 
them.*'  In  Oscanyan  v.  Arms  Company,  1()3 
U.  8.  261,  26  Jj.  Ed.  539,  an  action  for  dam- 
ages for  breach  of  contract,  the  court  held 
that  when  such  contract  la  void,  because 
against  public  policy  or  in  violation  of  law, 
the  court  will  nonsuit  the  plaintiff.  In  Pba- 
len  V.  Clark  (Conn.)  1  Am.  Rep.  253,  the  court 
held:  "Where,  the  plaintiff  requires  any  aid 
from  an  illegal  transaction  to  establish  hia 
demand,  he  must  fail." 

In  Welch  v.  Wesson,  6  Gray,  506,  it  is 
said:  "It  may  be  assumed  as  an  undisputed 
doctrine  that  no  action  will  lie  to  recover  a, 
claim  for  damages  if,  to  establish  it  the, 
plaintiff  requires  aid  from  an  illegal  traneae^ 
tion,  or  is  under ^  the  necessity  of  showing  or 
in  any  manner  depending  upon  the  illegal 
act  to  which  he  is  a  party."  In  Pullman  v. 
Transportation  Co.,  171  lU.  8.,  at  page  150, 
18  Sup.  Ct  818,  43  U  Bd.  108»  Mr.  Jusiieei 
Peck^am  quotes  with  approval  from  Lord, 
Mansfield  in  Holman  v.  Johnson  (decided  in 
1775)  1  Cowper,  341:  "The  objection  that,  a 
contract  is  immoral  or  illegal  «  •  *  s  sounds 
at  aU  times,  very  ill  in  the  mouth  of  the  de- 
fendant It  is  not  for  his  sake^  however, 
that  the  objection  is  ever  allowed,  but  it  is 
founded  on  general  principles  of  public  policy. 
♦  .  ♦  •  The  principle  of  public  policy  is 
this:  Bx  dolo  male  non  oritur  actia  No 
court  will  lend  its  aid  to  a  man  who  foundsr 
Lis  cause  of  action  upon  Sn  immertl  or  au 
Uregal  act"  It  can  make  no*  <Ufferente 
whether  the  Hctlon  is  to  recover  upon  such 
contract  to  enforce  spedflc  performtmce;  or 
<as  here)  to  recover  damages  for  breach 
thereof.  The  precise  point  here  presented 
has  been  three  times  passed  up<m  in  tills 
court  not 'Only  In  the  case  here  sought  to  be 
reversed,  182  N.  C.  610,  44  S.  B.  34,  95  Am. 
8t.  Repw  641,  but  in  two  other  cases.  In 
Turner  v.  R.  Co.,  63  N.  C.  622,  tt  was  held 
that  where  a  soldier  contracted  with  a  rail- 
road f6r  transportation  to  Johnston's  army, 
and  was  injured  en  route  by  negligence  of 
the  company,  he  could  not  recover  damages 
(though  there  the  contract  was  legal  when 
made),  Reade,  J.,  saying  that  the  ccmtract 
being  illegal  (in  the  purview  of  the  court  try- 
ing the  action),  the  parties  were  In  pari  de- 
licto, and  the  court  "would  consult  its  dignity 
and  not  Interfere  in  their  dispute."  Exactly 
the  same  decision  was  made  in  Wallace  v. 
Cannon,  38  6a.  199,  95  Am.  Dec.  385;  Mar- 
tin V.  Wallace,  40  Ga.  52;  Redd  v.  Railroad, 
48  Oa.  102;  Railroad  v.  Redd,  54  Ga.  33-in 
all  which  the  court  held,  as  in  40  Ga.  55: 
**Whi]e  so  engaged,  the  parties  were  in  parf' 
delicto,  and  the  courts    ^    ^    ^   cannot  iMid 
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tbelr  aid  to  assist  either  in  the  case  of  In- 
jQiy  sustained  by  the  negligence  or  miscon- 
dnct  of  the  other."  Another  case  in  this 
Ktate  is  Waters  y.  Railroad,  110  N.  0.  888» 
14  8.  B.  802,  16  U  R.  A.  834,  where  the  court 
hold  (at  page  342,  110  N.  O.,  14  S.  E.  802,  16 
L.  R.  A.  834)  that,  where  the  illegal  purpose 
of  the  shipper  or  passenger  enters  into  the 
consideration  of  the  contract  of  transporta- 
tion, the  railroad  is  exempt  from  liability  for 
negligence,  meaning,  evidently,  that  the  court 
will  not  take  Jurisdiction  of  such  controver- 
■ies.  Here  both  parties  participated  in  the 
illegal  purpose  of  transporting  the  plaintiff, 
contrary  to  law,  without  payment  of  fare, 
and,  as  in  the  aboye  cases,  "while  so  engaged 
the  parties  were  in  pari  delicto,  and  the 
courts  cannot  lend  their  aid  to  assist  either 
in  the  case  of  injury  sustained  by,  the  negli- 
gence or  misconduct  of  the  other.**  It  is  im- 
material whether  the  plaintiff  had  in  his  pock- 
et a  free  pass  from  the  president  of  the  rail- 
road company,  or  was  allowed  by  the  conduct- 
or to  ride  illegally,  without  payment  of  fare, 
in  consideration  of  the  plaintiff's  statement 
that  the  company  had  promised  to  renew  the 
pass.  The  conductor,  no  more  than  the  presi- 
dent, could  give  the  plaintiff  the  legal  right 
to  ride  free,  unless  the  plaintiff  came  within 
one  of  the  excepted  classes  entitled  to  that 
prlyilege,  as  railroad  employes  and  officials, 
charity  cases,  and  the  like.  It  was  an  illegal 
contract  equally  whether  made  by  the  con< 
ductor  or  the  president.  Whether  the  con- 
ductor had  the  legal  right  to  bind  the  com- 
pany by  his  action,  so  as  to  subject  it  to  the 
penalty  denounced  by  the  statute,  is  not  be- 
fore us.  But  if  he  had  not,  tten  the  plain- 
tiff had  no  claim  to  a  contract  of  passage  on 
that  ground,  and-  comes  under  the  first  head 
aboye,  not  being  a  passenger,  and  could  only 
recover  tor  willful  and  wanton  injury. 

The  point  here  pre«;entcd  is  well  settled  in 
the  text-books,  and,  by  decisions  In  other 
states,  that  the  plaintiff  cannot  recover  when 
he  is  negligently  injured  while  on  the  train 
without  any  valid  contract  of  carriage,  i.  e., 
when  he  is  a  licensee  or  trespasser.  In  such 
cases  he  can  only  recover  if  wantonly  and 
willfully  injured,  or,  as  it  is  sometimes  styled, 
for  "gross  negligence,"  which  is  the  qmonym 
for  "willful  and  wanton  injury,"  in  those 
cases.  Bouvier,  Law  Diet  (Rawle's  Rev.)* 
"Passenger,"  says  that  a  passenger  is  '*<me 
who  has  taken  his  place  in  a  public  convey- 
ance by  virtue  of  a  contract  for  the  purpose 
of  being  transported  from  one  place  to  an- 
other on  the  payment  of  fare  or  its  equivalent 
[Bricker  v.  Philadelphia  &  R.  R.  Oo.]  182  Pa. 
1  [18  Atl.  »83,  19  Am.  St  Rep.  686].  ♦  •  • 
A  carrier  is  not  liable  to  one  who  rides  by 
stealth  ([RaUroad  v.  Mlchle)  83  111.  427),  or 
who  is  a  trespasser  ([Muehlhausen  y.  St 
Louis  R.  Go.]  91  Ma  382  [2  S.  W.  8161)t 
although  invited  to  ride  by  an  employ^  ot 
the  carrier  ([Railroad  v.  Campbell]  76  Tex* 
174  [13  S.  W.  19]),  or  a  voluntary  assistant 
to  an  express  messenger  or  mail  clerk  ([Union 
P«&  Bj.  (30i  y.  Wcbols  (Kan.)]  12  Am.  Bep. 


475),  or  a  newsboy  pamitted  to  ride  free 
([Flower  y.  Pennsylvania  R.  Co.]  69  Pa.  210, 
8  Am.  Rep.  261;  (Snyder  v.  Hannibal  &  St 
J.  R.  Ck).]  60  Mo.  413)."  Certainly  the  plain- 
tiff, who  was  on  this  train  by  an  arrange- 
ment denounced  by  the  statute,  under  a  pen- 
alty of  "not  less  than  $1,000  nor  more  than 
$6,000  fine,"  is  not  in  so  good  a  situation  as 
those  above  named  as  debarred  of  recovery. 
Hutchinson  on  Carriers,  §  666,  says:  **To 
be  entitled  to  the  right  of  a  passenger,  the 
plaintiff  who  sues  for  an  injury  occasioned 
by  the  negligence  of  the  company  must  have 
been  lawfully  upon  its  train;"  and  that  if 
sued  for  the  injury  it  can  defend  upon  the 
ground  that  the  plaintiff  had  induced  the 
servants  of  the  company  to  carry  him  upon 
a  ticket  on  which  he  had  no  right  to  ride.  2 
Minor's  Wood,  Railways  (2d  Ed.)  1213,  in- 
stances, among  persons  not  entitled  to  re- 
cover for  negligent  injuries,  one  "who,  con- 
trary to  the  rules,  gets  on  a  fMght  train, 
even  with  the  assent  of  the  conductor,  and 
pays  no  fare,  or  a  trespasser  upon  a  re^gular 
passenger  train."  If  the  assent  of  the  con- 
ductor does  not  make  him  a  passenger  when 
riding  contrary  to  the  rules  of  the  company, 
such  assent  cannot  set  aside  a  statute  for- 
bidding the  plaintiff  to  ride  without  paying 
fare.  S  Elliott,  Railroads,  §  1266,  says:  **A 
railroad  company  owes  trespassers  no  con- 
tract duty.  Indeed,  It  owes  them  no  duty 
except  not  to  willfully  injure  them."  1  Fet- 
ter, Passengers,  §  240,  uses  almost  the  same 
language:  '*The  only  duty  due  by  a  railroad 
company  to  one  who  is  an  intruder  or  tres- 
passer on  its  trains  is  to  reftain  from  wanton- 
ly, willfully,  or  Intentionally  Injuring  him. 
It  is  not  liable  tot  an  injury  caused  by  the 
mistake,  inadvertence,  or  negligence  of  its 
employees."  2  Shear,  ft  Red.  Neg.  f  489, 
holds  that  "one  who,  by  collnsion  with  a 
servant  of  the  carrier,  rides  without  Intend- 
ing to  pay  fare,  ^  ^  ^  does  not  biUig 
him  into  contract  relation  with  the  company 
so  as  to  make  It  liable  to  him  as  a  pas- 
senger." To  same  purport  Thomp.  Carriers, 
43.  Booth,  Street  Railways,  f  826,  says: 
"The  duty  of  a  common  carrier  does  not  ex* 
tend  to  the  personal  safety  cl  one  who  Is 
not  actually  a  passenger;"  and  the  same 
work,  at  section  366:  "Newsboys  who  enter 
street  cars  for  the  purpose  of  selling  papers 
are  not  passengers,  but  mere  licensees,  whe 
assume  all  the  risks  of  ordinary  negUgenoe 
on  the  part  of  the  company's  servants."  Cer- 
tainly the  newsboys  who  are  legally  on  the 
car  with  the  assent  of  the  company  cannot 
have  greater  rights  than  this  plaintiff,  who. 
was  riding  without  payment  of  fare,  la  vio- 
lation of  law.  Bishop,  Noncontract  Law,  § 
60,  says:  "If  the  negligent  running  of  a 
railroad  train  Injures  one  who  Is  on  it  with- 
out right  he  can  recover  nothing."  2  Jag- 
gard.  Torts,  1061,  says,  "When  no  considera- 
tion Is  paid,  though  the  plaintiff  was  aboard 
the  train  by  tte  invitation  or  request  of  de- 
fendant's employte,  he  cannot  recover  toi 
negligence,"  citing  numerous  oases. 
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All  fhe  above  are  baaed  npon  the  Idea  that 
no  one  can  recover  for  negligent  Injuries  un- 
leas  a  passenger,  and  that  no  one  is  a  passen- 
ger nnless  there  is  a  legal  contract,  express 
or  Implied— a  legal  obligation  to  convey  him. 
The  above  citations  from  text-books  are  am- 
ply sustained  by  authorities,  among  which: 
''A  railroad  company  owes  no  duty  to  a  trei^ 
passer  on  its  trains,  except  to  abstain  from 
wantonly  or  maliciously  injuring  him.*'  Rail- 
road V.  Harris,  71  Miss.  74,  14  South.  263. 
**One  who  is  allowed  by  the  conductor  to  ride 
as  an  assistant  express  messenger  without 
paying  fare,  under  a  misapprehension  of  the 
conductor  that  he  need  not  pay,  cannot  re- 
cover damages  tor  injuries  sustained  by 
negligence  of  the  carrier."  Union  Pac.  Ry. 
Co.  V.  Nichols,  8  Kan.  606,  12  Am.  Rep.  475. 
In  the  very  interesting  opinion  by  Judge  Val- 
entine, he  says:  "The  conductor  did  not  at- 
tempt to  confer  upon  the  plaintiff  any  right 
to  ride  upon  that  train,  but  simply  left  the 
plaintiff  with  the  right  which  he  supposed  the 
plaintiff  already  had,  independent  of  any  au- 
thority from  himself— the  same  facts  as  in 
this  case,  though  xmder  our  statute  the  con- 
ductor could  confer  no  right  to  ride  free  when 
the  company  itself  was  prohibited  by  statute 
from  doing  so.  In  Railroad  v.  Meachem,  91 
Tenn.  428,  19  8.  W.  233,  it  is  held  that  the 
company  is  not  liable  for  injuries  sustained 
by  a  trespasser  or  intruder  upon  its  trains, 
"except  to  refrain  from  willfully,  wantonly, 
or  intentionally  Injnring  him,"  and  defines 
a  trespasser  as  one  who  rides  without  pay- 
ment of  fare  or  authorized  invitation.  In 
Railroad  v.  Beggs,  86  111.  84,  28  Am.  Rep. 
618,  the  same  ruling  as  to  nonliability  was 
made  as  to  one  riding  illegally  upon  a  free 
pass  which  liad  been  Issued  to  another  per- 
son, and  this  has  been  cited  and  affirmed  in 
Railroad  v.  Mehlsack,  131  111.  81,  22  N.  B.  812, 
19  Am.  St  Rep.  17.  The  pass  there  used  was 
not  more  illegal  than  the  pass  which  the 
plaintiff  in  this  case  presented.  Baton  n 
Railroad,  67  N.  T.  382,  16  Am.  Rep.  618,  held 
that  one  not  lawfully  upon  the  train,  as  one 
dding  upon  a  freight  train,  could  not  recover 
for  negligent  injuries,  though  upon  the  ixaln 
by  the  invitation  of  the  conductor.  In  Rail- 
road V.  Campbell,  78  Tex.  174,  13  S.  W.  19. 
It  was  held  that  one  Injured  negMgaiitly  while 
riding  on  a  freight  train  could  not  recover 
because  unlawfully  there;  and  the  same  rul- 
ing was  made,  and  on  the  same  ground,  as  to 
one  injured  while  riding  upon  the  engine 
by  permission  of  the  engineer.  Railroad  v, 
Mlchle,  88  111.427.  The  plaintiff  in  the  pres- 
ent case  was  not  lawfully  upon  the  train,  it 
being  forbidden  by  law  to  carry  him  without 
prepayment  of  fare,  and  neither  the  con- 
ductor nor  the  oompmiy  had  authority  to  re- 
jeeive  him  on  the  train  without  it  In  Con- 
dran  V.  Railroad,  67  Fed.  522,  14  a  0.  A.  506, 
28  L.  R.  A.  749,  it  is  held  that  one  who  wrong- 
^lly  evades  payment  of  fare  capnot  recover 
|or  injuries  nnless  wantonly  and  willfully 
Inflicted. 
. .  In  BalUoad  v.  Berry,  68  Kan.  112,  36  Pac. 


63,  42  Am.  St  Rep.  278,  it  is  held  that  one 
riding  upon  a  railroad  train  merely  by  per- 
mission of  the  conductor  and  without  pay- 
ment of  fare  cannot  recover  for  personal  in- 
juries like  a  passenger,  affirming  Railroad  v. 
Wheeler,  35  Kan.  186,  10  Pac.  461.  In  Mc- 
Veety  v.  Railroad  (Minn.)  47  N.  W.  809,  11 
L.  R.  A.  174,  22  Am.  St  Rep.  728,  it  is  held 
that  one  "who  knowingly  induces  the  con- 
ductor of  a  railway  company  to  carry  him 
without  charge"  cannot  recover  as  a  passen- 
ger. In  Williams  v.  Railroad  (Miss.  1895)  19 
South.  90,  it  was  held  that  one  illegally  rid- 
ing free  by  consent  of  the  conductor  could 
not  recover,  and  the  same  was  held  in  Rail- 
road V.  McAfee  (1893)  71  Miss.  70,  14  South. 
260,  as  to  one  riding  free  by  collusion  with 
the  railroad  crew  and  beaten  by  them.  The 
latter  case  Is  put  on  the  ground  of  in  pari 
delicto— that  he  had  ''participated  in  the  vlo-' 
lation  of  duty." 

One  riding  on  a  train  illegally,  for  Instance, 
contrary  to  a  rule  of  the  company  known 
to  him,  though  with  permission  of  the  con- 
ductor, cannot  recover  for  injuries  sustained 
by  negligence.  Purple  v.  Railroad,  114  Fed. 
123,  61  O.  a  A.  664,  67  L.  R.  A.  700;  Railroad 
T.  Campbell,  76  Tex.  174, 13  S.  W.  19;  Green- 
field V.  Railroad  (Mich.  March,  1903)  96  N. 
W.  646.  "The  only  duty  a  common  carrier 
owes  to  one  not  a  passenger  is  not  to  injure 
him  wantonly."  Hendryx  v.  Railroad  (Kan.) 
26  Pac.  898.  ''One  riding  on  a  railway  train 
free  of  charge,  by  invitation  and  permission 
of  the  conductor,  is  not  a  passenger  so  as  to 
entitle  him  to  recover  for  injuries  received.** 
Stalcup  V.  Railroad  (1897)  16  Ind.  App.  684, 
45  N.  EL  802.  And  there  are  numerous  otlier 
decisions  to  the  same  effect 

The  bed-rock  principle  deduced  from  all 
tlie  decisions  and  text-writers  is  that  an  ac- 
tion for  injuries  for  negligence  of  a  common 
carrier  is  an  action  of  tort  arising  on  con- 
tract and  can  never  be  sustained  except 
when  there  is  a  breach  of  a  legal  and  valid 
contract  of  safe  carriage;  that  as  to  torts 
not  arising  out  of  contract  recovery  can  only 
be  had  when  the  injury  was  inflicted  wan- 
tonly and  willfully.  This  is  sound  In  princi- 
ple, and  well  settled,  if  any  prlnc^Ie  can  be 
settied  by  precedent 

Taking  it  In  the  most  fovorable  Hght  for 
the  plaintiff,  he  was  riding  on  an  extenrton'of 
an  illegal  pass.  That  being  so,  «|^n  tii^  au- 
thorities in  our  state  and  those  froia  mother 
states  and  text-writers  aborve  cited,  the  t>lain- 
tlff  cannot  recover  damages  sustained  by  the 
negligent  breach  of  su^Oi  Illegal  contmet  of 
carriage.  There  are  other  authorities -to  the 
same  purport  In  Massachusetts,  where 
traveHng  on  the  Lord*s  Day,  exeept  from  ne- 
cessity or  for  purposes  of  charity;  was  made 
Illegal,  it  was  held  in  an  opinion  by  that  em- 
inent lawyer,  Shaw,  O.  J.,  in  Rosworth  v. 
Swansey,  10  Meta  363,  48  Am.  Dec.  441,  that 
one  so  traveling  illegally  could  not  recover 
damages  caused  by  a'  defect  in  the  highway; 
and  to  the  same  purport  is  Oonolly  v.  Boston, 
117  Mass.  64^  19  Am.  R^  398^  and  Davis  t« 
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Soxneryllle  (1880)  128  Mass.  694,  35  Am.  Rep.  | 
399.  The  same  was  held  aa  to  recovery  of 
damages  sustained  by  negligence  of  a  street 
ear  company  by  one  traveling  tbereon  on 
Snnday  (Staiiton  v.  Railroad,  14  Allen,  485), 
and  as  to  one  negligently  Injured  at  a  rail- 
road crossing  wblle  illegally  traveling  along 
tbe  public  road  on  Sunday  (Smith  v.  Railroad, 
120  Mass.  492,  21  Am.  Rep.  538).  In  Gregg 
V.  Wyman,  4  Oush.  322,  it  was  held  that  the 
owner  of  a  horse,  who  let  him  for  driving 
on  Sunday,  against  the  statute^  could  not  re- 
cover damages  for  the  death  of  the  horse  by 
Immoderate  driving,  because  the  parties  were 
In  pari  delicto,  the  court  saying  its  conclusion 
'is  fully  sustained  by  numerous  decisions 
both  in  England  and  the  various  states  of  the 
Union,*'  many  of  which  it  cites,  and  the  same 
Is  held  In  Way  v.  Foster,  1  Allen,  408,  and 
'Parker  v.  Latner,  60  Me,  629,  11  Am.  Rep. 
210.  In  Lyons  v.  Desotelle,  124  Mass.  887, 
H  was  held  that  one  traveling  on  the  Lord's 
Day  in  violation  of  the  statute,  and  who  had 
fastened  his  horse  at  the  side  of  the  road, 
could  not  invoke  the  aid  of  the  courts  to  re- 
cover damages  for  injuries  to  his  horse, 
cflused  by  the  negligent  act  of  another  in 
driving  against  it  In  McGrath  t.  Merwln, 
112  Mass.  467,  17  Am.  Rep.  119,  it  was  held 
that  one  injured  by  the  negligence  of  the  de- 
fendant while  clearing  out  a  wheel  pit, 
though  gratuitously  and  as  an  act  of  kind- 
ness, on  the  Lord's  Day,  could  not  recover 
damages,  because  participating  at  the  time 
the  injury  was  sustained  in  an  act  in  viola* 
tion  of  law.  In  Wallace  v.  Navigation  Cki. 
(1883)  184  Masa  95,  46  Am.  Rep.  801,  it  was 
held  that  one  sailing  his  yacht  on  Sunday, 
In  violation  of  the  statute,  could  not  recover 
damages  for  being  negligently  run  into  by  a 
steamboat  because  he  was  there  ia  vtolatiou 
of  law,  as  the  plaintiff  was  in  this  case* 
These  decUdons  are  imlform  in  that  state 
till  changed  by  statute  as  to  injuries  from 
common  carriers  (St  1877,  p.  629,  c.  232), 
which  provides  that  the  general  statute 
(Chapter  84,  f  2)  «l>rohibiting  travel  on  the 
Lord's  Day  shall  not  constitute  a  defenise 
to  an  action  against  a  common  carrier  of  pas- 
sengera  for  any  tort  suffered  by  a  person  so 
travelling."  There  Is  no  statute  in  North 
Carolina  taking  away  from  common  car- 
riers the  defense  of  in  pari  delicto  in  case  of 
one  traveling  on  a  free  pass.  The  defendant 
relied  on  Oarroll  t.  RaUroad,  68  N.  Y.  126, 
17  Ajn.  Rep.  221,  where  it  was  held  that  the 
plaintiff,  injured  on  a  ferryboat  while  travel- 
ing on  Sunday,  contrary  to  the  statute^  could 
recover;  but  the  court  put  its  decision  on  the 
ground  (page  182,  68  N.  Y.,  17  Am.  Rep, 
221)  that  if  the  plaintiff  was  going  in  a  case 
of  necessity  or  charity  he  was  not  traveling 
illegally,  and,  as  the  defendant  had  the  right 
to  carry  him  and  to  enforce  payment  of  the 
fare,  if  the  illegal  purpose  of  the  plaintiff  was 
unknown  to  the  defendant  the  latter  made 
k  valid  contract  of  carriage,  and  was  liable 
for  negligence  •  in  executing  It  Here  thei 
pjaiii^tiff  soU^ted  the  illegal  carriage  by  say* 


ing  his  pass  had  been  renewed,  and  the  con- 
ductor acted  upon  it  Both  parties  knew  of 
the  illegality. 

In  Smith  y.  Rollins,  11  R.  L  464,  23  Am. 
Rep.  609,  where  a  livery  stable  keeper  let  his 
horse  for  driving  on  Sunday,  contrary  to  tiie 
statute,  and  the  other  party  drove  to  a  dif- 
ferent place  and  brought  the  horse  back  dam- 
aged, it  was  held  that  the  plaintiff  could  not 
recover,  the  court  saying  (page  472,  11  R. 
L,  23  Am.  Rep.  609):  "If  the  tort  cannot 
be  made  to  appear  wttfaout  proof  of  the 
contract  certainly  the  contract  can  hardly 
be  considered  immaterial,  or  as  not  affecting 
the  liability  of  the  defendant  even  though 
it  may  not  be  a  part  of  tiie  cause  of  action." 
In  Holcomb  v.  Damby,  61  Vt  428,  the  court 
says  (page  436),  affirming  previous  cases: 
'*It  has  been  repeatedly  held  in  this  state 
that,  if  a  party  sustain  injury  by  reason  of 
the  insufficiency  in  the  highway  while  such 
party  is  traveling  in  violation  of  the  statute, 
he  cannot  recover  of  ttie  town  for  such  in- 
jury." In  Lord  v.  Ghadboume,  42  Me.  429, 
66  Am.  Dec.  290,  it  was  held  that  the  plain- 
tiff could  not  recover  damages  for  the  alleged 
seizure  of  his  whisky  if  he  was  keeping  ft 
for  sale  in  violation  of  law. 

Among  many  cases  holding  that  a  party 
participating  in  an  illegal  act  cannot  obtain 
from  the  court  relief  for  an  illegal  act  or 
neglect  of  the  other  party,  if  such  conduct 
of  the  defendant  cannot  be  shown  without 
showing  the  precedent  conduct  of  the  plain- 
tiff in  violation  of  law,  is  Light  Co.  ▼* 
Veal,  146  Ind.  606,  41  N.  B.  884,  44  N.  B. 
868,  which  held  that  a  county  treasurer  loan- 
ing out  county  funds  contrary  to  taw  cannot 
malntftin  an  action  to  recover  th^n  ba<^ 
Haggorty  v.  Ice  Ck>.  (Mo.)  44  &  W.  1114,  40 
L.  R.  A.  161,  65  Am.  fit  Bep.  647,  holds 
tbat  where  it  is  contrary  to  law  to  have 
game  In  possession  during  the  "dose  season," 
one  who  has  dQ>o8lted  game,  in  violation  of 
the  statute,  with  a  cold-storage  company, 
**cannot  recover  damages  for  violation  of  the 
contract  or  for  negligence  in  its  perform* 
ance,"  the  court  saying  the  complaint  shows 
"that  the  plaintiff  contracted  with  the  de- 
fendant oorporatioa  for  the  commission  of  a 
misdemeanor.  •  •  »  The  law  will  not 
stultify  itself  by  promoting  on  the  one  band 
what  it  prohibits  on  the  other,  and  will  for 
this  reason  leave  the  parties  to  the  suit 
where  it  finds  them,  unsanctioned  by  its  fa- 
vor and  unaided  by  its  process."  That  case 
Is  identical  in  principle  with  this,  the  plain- 
tiff having  committed  no  misdemeanor,  but 
liaving  procured  the  defendant  to  contract  to 
do  an  indictable  act  as  in  this  case. 

Upon  similar  grounds,  In  Kitehem  v.  Green- 
abaum,  61  Mo.  110,  It  was  held  that  the 
plaintiff  could  not  recover  a  prise  drawn  on 
a  lottery  ticket  upholding  the  maxim,  **In 
pari  delicto  potior  est  conditio  defendentis  et 
possidentis";  not  that  the  defendant  has  right 
on  his  Bide,  but  because  tiie  court  will  help 
neither  party  to  an  illegal  transaction.  In 
XouDgblood  V.  Trust  Oa  (Ala^  ^  Senth.  079^ 
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20  L.  B.  A.  58,  36  Am.  St.  Rep.  245»  It  was 
held:  "No  rights  can  epring  from  or  be 
rested  apon  an  act  in  the  performance  of 
which  a  criminal  penalty  is  incurred,  and 
all  contracts  which  are  made  In  violation  of 
a  penal  statute  are  absolutely  yoid."  In 
Brewing  Ck>.  y.  Wall,  96  Mich.  158,  57  N. 
W.  99,  it  was  held  that  a  liquor  dealer  do* 
ing  business  in  violation  of  the  statute  could 
not  recover  damages  for  violation  of  a  con- 
tract by  a  company  to  make  him  its  exclu* 
slve  agent  in  that  locality.  The  plea  that 
he  could  legally  buy,  though  he  could  not 
legally  sell,  was  overruled  on  the  ground 
that  he  was  buying  to  illegally  sell.  In 
Kfelly  V.  Courter,  1  Okl.  277,  30  Pac.  372,  it 
was  held  that  a  tenant  selling  liquor  in  vio- 
lation of  law  could  not  recover  damages  to 
such  liquor  caused  by  the  failure  of  the  land- 
lord to  supply  ice  as  agreed,,  the  court  rest- 
ing its  decision  upon  a  citation  from  Ewell 
V.  Daggs,  108  U.  S.  140,  2  Sup.  Ct  412,  27 
L.  Ed.  682,  that  the  law  will  not  lend  its 
aid  where  the  contract  "appears  to  have  been 
entered  Into  by  both  the  contracting  parties 
for  the  express  purpose  of  carrying  into  ef- 
fect that  which  is  prohibited  by  the  law  of 
the  land  (Broom's  Leg.  Max.  108)"— which 
was  the  case  in  this  transaction  now  before 
the  court  The  Oklahoma  court  neatly  sums 
up  thus:  "The  principle  to  be  extracted 
from  all  the  cases  is  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  its 
violation."  Many  cases  to  like  purport  could 
be  added,  but  it  is  useless  to  multiply  au- 
thorities tipon  a  principle  so  well  settled  in 
the  law  and  in  reason. 

The  same  general  principle  that  no  action 
can  be  sustained  If  based  in  any  wise  upon 
an  illegal  contract  which  must  be  put  in 
evidence— ex  turpi  causa  actio  non  oritur^is 
supported  by  all  the  precedents  in  this  court 
In  which  a  contract  was  necessarily  alleged* 
as  in  this  case.  Basket  t.  Moss,  115  N.  CL 
448,  20  &  B.  738,  48  U  B.  A.  842,  44  Am. 
St  Rep.  463;  Burbage  v.  Windley,  108  N. 
0.  357,  12  S.  B.  839,  12  L.  B.  A.  409;.  Puckett 
V.  Alexander,  102  N.  C.  95,  8  S.  E.  767,  3  L. 
R.  A.  43;  Griffin  v.  Hasty,  94  N.  C.  438; 
Covington  v.  Threadgill,  88  N.  C.  186;  King 
V.  Wlnants,  71  N.  C.  469,  17  Am,  Bep.  11; 
Whitaker  v.  Bond,  63  N.  O.  290;  Carter  v. 
Greenwood,  58  N.  0.  410;.  McBae  v.  Bail- 
road,  Id.  395;  Ingram  v.  Ingram,  49  N.  C. 
188;  Bamsay  v.  Woodard,  48  N.  O.  508; 
Allison  V.  Norwood,  44  N.  O.  414;  Sharp  v. 
P'armer,  20  N.  C.  255;  and  "there  are  others." 
The  plaintiff  cannot  recover  for  negligence 
without  showing  he  was  on  the  train  under 
a  valid  contract  of  carriage,  and  the  contract 
he  shows  is  one  against  public  policy,  and 
makes  at  least  one  of  the  parties  Indictable. 
Whether  the  other  party  is  not  also  indictable 
as  an  accessory  in  procuring  such  violation  of 
law  is  an  interesting  question,  but  not  now 
before  us. 

The  plaintiff's  allegation  is. that  he  was  on 
the  train  by  virtue  of  bis  contract  for  a  free 
pass.     Such  •  transaction  .  being   a    diaorim- 


ination,  as  above  shown,  tbe  penalty  de- 
nounced by  the  statute  upon-  the  common 
carrier  for  such  violation  of  law  Is  a  fine 
'*not  less  than  one  thousand  dollars  nor  mor» 
than  five  thousand  dollars,"  and  the  penalty 
of  the  law  upon  the  other  party  la  that  if 
negligently  Injured  during  such  Illegal  trans- 
portation, he  cannot  recovw  in  the  courts, 
since  he  must  put  forward  such  illegal  trans- 
action as  the  basis  of  his  action.  If  bis  own 
act  was  not  indictable,  he  procured  an  act 
by  the  defendant  which  was  a  misdemeanor, 
and  obtained  transportation  thereby.  A  court 
of  equity  will  not  interfere  with  a  contract 
if  it  be  illegal  and  against  state  policy,  where 
the  contractors  are  in  pari  delicto.  Taylor 
V.  McMillan,  123  N.  C.  398,  81  &  B.  730, 
citing  Grimes  v.  Hoyt  56  N.  C.  271.  If  there 
was  no  contract  of  carriage,  the  plaintiff 
had  no  rights  as  a  passenger,  but  only  the 
right  to  be  protected  against  willful  and  wan- 
ton injury,  which  is  not  alleged  here.  If  he 
had  any  contract  it  was  one  void  under  our 
decisions,  being  forbidden  by  statute  and 
against  public  policy,  and  he  Is  in  no  better 
condition. 

The  former  Judgment  of  this  conrt  order> 
Ing  a  new  trial  should  be  affirmed,  and  the 
petition  to  rehear  dismissed,  upon  at  least' 
three  other  grounds,  not  heretofore  discussed, 
because  not  deemed  necessary.  It  was  error 
to  refuse  the  defendant's  prayer  that  if  the 
free  pass  were  legal,  the  plaintiff  was  es- 
topped from  recovery  because  of  the  stipu- 
lation upon  the  back  of  the  pass  releasing 
the  company  from  liability  for  negligent  in- 
juries sustained  while  riding  thereon.  While 
there  has  been  some  conflict  in  authorities 
upon  this  point  (4  Elliott  on  Bailroads,  §  1608; 
2  Jaggard  on  Torts,  1082),  the  Supreme  Court 
of  the  United  States,  in  a  recent  and  well- 
considered  opinion,  filed  February  23,  1904 
(Baihroad  v.  Adams,  24  Sup.  Ct.  408,  48  L.  Ed. 
— },  holds  that  such  stipulation  is  valid,  and 
dtes  an  array  of  precedent  showing  that  it 
is  sustained  by  the  overwhelming  weight  of 
authority.  That  opinion  says:  "But  one  an- 
swer can  be  made  to  the  question.  The  rail- 
road company  was  not  as  to  Adams,  a  car- 
rier :for  hire  It  waived  Its  right  as  a  com- 
mon carrier  to  exact  compensation.  It  offer- 
ed him  the  privilege  of  riding  in  its  coaches 
vdthout  charge  if  he  would  assume  the  risks 
of  negligence.  He  was  not  In  the  power  of 
the  company  and  obliged  to  accept  its  terms. 
If  he  had  desired  to  hold  it  to  its  common- 
law  obligations  as  a  passenger,  he  could  have 
paid  his  fare  and  compelled  the  company  to 
receive  and  carry  him.  He  freely  and  >^lun- 
tarily  chose  to  accept  the  privilege  offered, 
and,  having  accepted  that  privilege,  cannot 
repudiate  the  conditions.*'  The  reason—the 
walvtf  of  the  common-law  right  to  recover 
for  negligence— applies  equally  here,  where 
there  was  no  valid  contract  of  carriage  at 
all,  the  plaintiff  choosing  by  an  illegal  ar- 
rangement to  become  a  mere  licensee  or 
trespasser.  It  would  be  strange  if  one  claim- 
ing passiige  upon  an  Hlegal  contract  whici 
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embraced  as  a  part  of  It'  a  release  from  lia- 
bility for  negligence,  conld  recover  when  the 
bearer  ol  a  legal  free  pass  with  the  same 
stipulation  cannot  recoyer. 

In  a  still  more  recent  case  in  the  United 
States  Supreme  Court,  Boerlng  y.  Railroad, 
193  U.  S.  442.  24  Sup.  Ot.  615,  48  L.  Bd.  — ^ 
it  Is  said  that  a  stipulation  in  a  free  railway 
pass  requiring  the  user  to  assume  the  risk 
ot  Injury  due  to  carrier's  negligence  is  bind* 
ing  on  the  person  accepting  the  privilege, 
although  notice  of  such  stipulation  may  not 
have  been  brought  home  to  such  person. 
For  a  stronger  reason  it  applies  to  the  plain- 
tiff, who  testified  that  he  knew  of  such  stipu- 
lation. For  a  stronger  reason  still,  whatever 
different  ruling  to  above  may  have  been  in 
some  courts  as  to  persons  Injured  while  rid- 
ing on  legal  free  passes,  the  plaintiff  cannot 
invoke  them  as  authority  when  asking  for 
transportation  and  accepting  it  on  an  illegal 
free  pass  which  had  expired.  The  conductor 
had  no  right  to  receive  him  as  a  passenger, 
and  plaintiff  was  fixed  with  knowledge  of 
such  illegality,  and  Is  in  no  condition  to  ask 
the  court  for  damages  not  Inflicted  wantonly 
and  v^llfully.  Irrespective  of  the  validity  or 
illegality  of  the  free  pass  upon  the  alleged 
extension  of  which  the  plaintiff  obtained 
transportation  without  payment  of  fare,  the 
contract  of  the  plaintiff  himself  on  the  back 
of  the  free  pass,  that  in  consideration  of  ob- 
taining passage  upon  it  he  released  the  com- 
pany from  liability  for  injuries  to  his  per- 
son, is  an  independent  contract,  valid  and 
binding  upon  him,  and  of  Itself  puts  an  end 
to  this  action.  The  pass  was  put  in  evidence, 
and  the  language  on  the  back  (adopted  by 
the  plaintiff  by  using  the  pass)  Is  as  follows: 
^'The  person  accepting  this  pasis  assumes  all 
risks  of  accidents,  and  expressly  agrees  that 
tto  company  shall  not  be  liable,  under  any 
circumstances,  for  an  injury  to  the  person 
or  loss  or  damage  to  baggage  of  the  person 
using  it"  Why  is  he  not  bound  by  it  when 
he  seeks  to  hold  the  defendant  bound  by 
the  illicit  contract  of  carriage,  for  it  is  only 
when  there  Is  a  contract  of  carriage  that 
plaintiff  can  recover  for  damages  caused  by 
carrier's  negligence,  and  not  willfully  and 
wantonly? 

Jones,  a  witness  for  the  defendant,  testi- 
fied that  he  sent  the  plaintiff  the  pass  as  a 
gratuity,  upon  his  application;  that  he  paid 
nothing  for  it;  that  there  was  no  contract 
to  publish  the  time-table;  and  that  he  made 
no  agreement  to  renew  the  pass  when  it  ex- 
pired. The  defendant  asked  the  court  to 
charge  '*tbat  there  is  no  evidence  to  support 
the  plaintifl^s  allegation  [in  the  complaint] 
that  he  was  traveling  on  the  defendant's 
road,  on  the  occasion  complained  of,  as  a 
passenger  for  hire  or  compensation."  It  was 
error  to  refuse  this,  for,  whether  the  plain- 
tiff's or  the  defendant's  testimony  was  cor- 
rect, whether  the  pass  had  been  renewed  or 
not,  the  plaintiff  was  not  a  ^'passenger  for 
hire  or  compensation*"  State  v.  Railway  Co., 
V^JiUiX  1062fe  80&B,183,  41L.R.A.246b 


The  defendant  also  excepted  properly  t» 
this  charge  of  the  court:  "If,  when  the 
plaintiff  was  called  on  for  his  fare,  he  pro- 
duced to  the  conductor  the  pass  which  has 
been  exhibited  in  evidence,  and  the  con- 
ductor accepted  it,  the  plaintiff  was  a  pas- 
senger on  the  train."  The  pass  on  its  face 
had  expired,  and  there  was  no  testimony 
that  it  had  been  renewed.  The  Judge  does 
not  add  the  proviso  *'if  it  had  been  renew- 
ed," and,  if  it  had  not  been,  certainly  it 
could  not  make  him  a  passenger.  On  the 
contrary,  if  the  plaintiff's  own  evidence  was 
true  that  a  pass  was  issued  in  consideration 
of  publishing  the  time-table,  and,  further, 
that  the  defendant  had  agreed  to  renew  it, 
this  being  an  agreement  to  make  a  contract 
forbidden  by  our  statute  against  discrimina- 
tion, the  plaintiff  was  equally  not  a  passen- 
ger. In  any  aspect  this  Instruction  was  er- 
roneous. 

The  point  here  presented  has  been  admira- 
bly discussed  by  Sanborn,  United  States  Cir- 
cuit Judge,  in  the  recent  case,  above  dted, 
of  Purple  V.  R.  R..  114  Fed.  123,  51  O.  a  A. 
564,  67  L.  R.  A.  700,  which  holds:  "One  who. 
knowing  that  a  conductor  has  no  authority 
to  grant  free  transportation,  rides  upon  a 
train  under  an  agreement,  or  tacit  under- 
standing, with  the  conductor  that  he  shall 
ride  free,  is  not  a  passenger,  but  a  mere  tres- 
passer, to  whom  the  only  duty  of  the  com- 
pany is  to  abstain  from  willful  or  reckless 
Injury.  A  contract  of  carriage  is  indispensa- 
ble to  a  recovery,  and  the  implied,  contract 
from  plaintiff's  being  on  the  train  was  con- 
clusively negatived  upon  showing  the  illegal 
agreement  to  transport  without  payment  of 
fare."  Here  the  plaintiff  was  fixed  with  no- 
tice in  law  that  neither  the  company  nor  the 
conductor  could  transport  him  without  pay- 
ment of  fare.  A  still  stronger  case  is  Hc- 
Graw  V.  R.  R.  (at  this  term)  47  S.  E.  758, 
which  holds  that,  though  one  has  a  ticket 
he  cannot  recover  for  willful  expulsion  if  the 
conductor  erroneously,  but  reasonably,  sup- 
posed he  had  no  ticket  A  fortiori,  the  plain- 
tiff cannot  recover  when  he  had  no  ticket 
which  the  conductor  knew,  and  there  was  no 
force  used,  but  merely  negligence  Is  averred. 

MONTGOMERY,  J.  I  concur  in  the  dis- 
senting opinion  of  the  CHIEF  JUSTIOK 

OK  N.  c.  SKI) 
VANN  V.  EDWARDS. 
(Supreme  0>art  of  North  Oarollna.    June  1, 
1904.) 

ICABRIED  WOIOBN— SEPABATS  PBOPEBTT— DIS- 
POSmOIf  —  CONSTITUTIONAL  PROVISIONS  — 
CONSTBUCTION  —  BILLS  AND  NOTES  —  PBX- 
8UMPTI0N  FBOli  POSSESSION  —  GIFTS— QUES- 
TIONS FOB  JUBT— APPEAL— LAW  OF  THE  CASE. 

1.  Where  by  the  Constitution  a  married  wo- 
man is  vested  with  the  power  of  disposing  of 
her  personal  property,  that  power  cannot  be  di- 
vested or  taken  from  her  by  any  act  of  the 
Legislature. 

2.  In  the  construction  of  constitutions  and 
statutes,  technical  words  must  be  construed  ac- 
cording to  their  legal  definitiont  in  the 
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»f  anything  to  dearfy  Indicate  that  the  words 
were  not  intended  to  be  w>  need. 

3.  Const,  art.  10,  %  %  providing  that  the  real 
and  personal  proper^  of  a  married  woman  shall 
remain  her  sole  and  separate  estate,  and  shall 
not  be  liable  for  any  oisbts  or  engagements  of 
her   husband,   "and   may   be   devised   and   be- 

Sneathed,  and  with  the  written  assent  of  her 
nsband.  conveyed  by  her  as  if  she  were  un- 
married,^' permits  a  married  woman  to  dispose 
of  her  property  by  gift  without  the  assent  of 
her  husband,  except  in  those  cases  where  a  writ* 
ten  instrument  or  conveyance  is  required  by 
law  for  that  purpose. 

4.  Const,  art.  10,  S  6,  providing  that  the 
property  of  a  married  woman  shall  remain  her 
sole  and  separate  estate,  and  shall  not  be  liable 
for  any  debts  of  her  husband,  and  ma^  be  de- 
vised and  bequeathed,  and,  with  the  written  as- 
sent of  her  husband,  conveyed  by  her  as  if  she 
were  unmarried,  does  not  remove  the  incapacity 
which  prevents  a  married  woman  from  con- 
tracting debts  or  pecuniary  obligations,  but  so 
far  as  the  power  to  contract  is  concerned,  the 
disability  of  coverture  remains  as  at  common 
law,  except  where  change?  have  been  made  by 
statute. 

5.  Where  on  a  first  appeal  the  only  question 
presented  was  whether  defendant's  possession 
of  a  note  raised  the  presumption  of  payment, 
the  Supreme  Court  was  not  precluded,  under 
the  doctrine  of  the  law  of  the  case,  on  a  subse- 

Suent  appeal,  from  passing  on  the  validity  of 
lie    indorsement   of   the    note   by    defendant's 
mother  to  him. 

6.  Where  defendant's  mother,  by  indorsement 
and  delivery  of  a  note  executed  by  defendant  to 
her,  made  a  gift  of  it  to  him,  the  fact  that  de- 
fendant's father  at  the  time  of  his  death  had  pos- 
session of  the  note  would  not  of  itself  defeat 
defendant's  title  acquired  by  the  gift 

7.  Whether  defendant's  mother,  bv  Indorse- 
ment and  delivery  of  a  note  executed  by  defend- 
ant to  her,  made  a  gift  thereof  to  defendant, 
or  whether  the  note  belonged  to  defendant's  fa- 
ther, who  had  possession  of  it  at  the  time  of  his 
ieath,  was  a  question  for  the  jury. 

Montgomery,  J.,  dissenting. 

Appeal  from  Superior  Court,  Hertford 
County;   Justice,  Judge. 

Action  by  T.  B.  Vann,  administrator  of 
Darius  Bdwards,  against  D.  K.  Eidwards. 
From  the  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

See  89  S.  B.  66;  40  S.  B.  858. 

L.  L.  Smith,  f6r  appellant  Wlnbome  & 
Lawrence  and  Geo.  Cowper,  for  appellee. 

WALKBR,  J.  This  action  was  brought  to 
recover  the  amount  of  two  notes,  one  for  the 
sum  of  1450,  and  the  other  for  the  sum  of 
1500.  We  are  concerned  only  with  the  latter 
note,  as  the  other  is  not  in  controversy.  The 
note  for  $500  was  executed  by  the  defendant 
to  his  mother,  Sarah  F.  Bdwards,  on  the  8th 
day  of  June,  1888,  and  was  payable  eight 
years  after  its  date,  with  6  per  cent  interest 
The  defendant,  having  admitted  the  execu- 
tion of  the  note,  avers  that  it  was  transferred, 
indorsed,  and  given  to  him  by  his  mother,  and 
he  also  avers  that,  if  the  transfer  from  his 
mother  was  void,  he  acquired  title  to  the  note 
by  gift  from  his  father.  At  the  time  the  note 
was  executed,  and  also  at  the  time  it  was  al* 
leged  to  have  been  transferred  to  the  defend* 
ant  by  his  mother,  Darius  Edwards,  the  hns* 
imiid  of  Sarah  F.  Bdwards,  was  Uring,  and 
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did  not  assent  to  the  transfer,  and  the  same 
was  made, 'if  at  all,  without  his  knowledge, 
and  with  the  belief,  on  the  part  of  Mrs.  Ed- 
wards and  the  defendant,  that  he  would  not 
assent  to  the  transfer.  There  was  evidence 
In  the  case  tending  to  prove  that  after  Mrs. 
Edwards'  death  the  note  passed  into  the  pos- 
session of  her  husband,  who  survived  her, 
and  remained  in  his  possession  until  his 
death.  There  was  evidence,  on  the  contrary, 
which  tended  to  prove  that,  while  the  note 
was  in  the  possession  of  Darius  Edwards 
after  the  death  of  his  wife,  it  was  delivered 
by  him  to  the  defendant,  who  kept  it  until 
the  death  of  hii^  father,  and  had  possession 
of  it  until  this  suit  was  brought,  when  it  was 
handed  by  the  defendant's  wife  to  one  of  the 
defendant's  attorneys.  When  the  case  was 
here  before,  it  was  held  that  the  defendant's 
possession  of  the  note  after  the  death  of  his 
father,  in  whose  possession  it  had  been  sub- 
sequent to  the  death  of  his  wife,  who  was  the 
original  owner  and  holder  of  the  note,  would, 
if  established,  raise  a  presumption  that  such 
possession  was  lawful*  and  that  he  is  the 
owner  of  the  note,  and  a  new  trial  was  grant- 
ed to  the  defendant  because  of  an  erroneous 
ruling  in  the  court  below  upon  this  point 
At  the  second  trial  an  issue  was  submitted  to 
the  jury  as  to  the  ownership  of  the  note,  the 
plaintiff  asserting  title  to  it  as  the  adminis- 
trator of  Darius  Edwards.  The  jury  found 
against  the  defendant,  and,  judgment  having 
been  rendered  upon  the  verdict  for  the  plain- 
tiff, the  defendant  excepted  and  appealed. 
The  only  exceptions  which  we  need  notice 
were  taken  to  the  charge  of  the  court,  and  to 
an  instruction  of  the  court  given  to  the  jury 
at  the  plaintiff's  request,  which  is  as  follows: 
*'If  you  find  from  the  evidence  that  the  de- 
fendant acquired  possession  of  the  $500  note 
by  delivery  from  his  mother,  without  the 
knowledge  or  consent  of  his  father,  Darius 
Edwards,  then  no  title  to  the  note  would  pass 
to  the  defendant  thereby;  and  if  that  were 
his  only  claim  to  the  note,  you  should  answer 
the  first  issue  'Yes.' "  The  court  also  charged 
the  jury,  among  other  Instructions,  to  which 
no  exception  was  taken,  as  follows:  ''If  the 
note  was  executed  by  the  defendant  to  his 
mother,  and  by  her  indorsed  and  transferred 
to  the  defendant  without  her  husband's 
knowledge  or  consent,  and  that  was  his  only 
claim,  that  would  avail  the  defendant  noth- 
ing, and  the  note  would  have  passed  to  the 
husband  as  his  property  upon  the  death  of 
his  wife,  subject  to  the  payment  of  her 
debts."  Defendant  excepted.  These  two  ex- 
ceptions are  in  substance  the  same,  and  may 
be  considered  together,  and  they  involve  the 
question  whether  a  married  woman  can  make 
a  valid  transfer  to  another  of  a  note  belong- 
ing to  her,  without  the  written  consent  of  her 
husband. 

The  Constitution  (article  10,  (  6)  provides 
as  follows:  "The  real  and  personal  property 
of  any  female  in  this  state,  acquired  before 
marriage,  and  all  property,  real  and  personal. 
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to  which  aba  majr,  after  marriage^  become  In 
any  manner  entitled,  ahall  be  and 'remain  the 
sole  and  separate  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  any  debts, 
obligations  or  engagements  of  her  husband, 
and  may  be  devised  and  bequeathed,  and  with 
the  written  assent  of  her  husband,  conveyed 
by  her  as  if  she  were  unmanned."  It  is  pro- 
vided by  the  Ck>de  (section  1826)  that  "no 
woman  during  her  coverture  sliaU  be  capable 
of  making  any  contract  to  affect  her  real  or 
persona]  estate,  except  for  her  necessary  per- 
sonal expenses,  or  for  the  support  of  the  fam- 
ily, or  such  as  may  be  necessary  in  order  to 
pay  her  debts  existing  before  marriage,  with- 
out the  written  consent  of  lier  husband,  un- 
less she  be  a  free  trader,  as  hereinafter  al- 
lowed." Our  answer  to  the  question  we  have 
stated  must  be  in  the  affirmative.  The  deci- 
sion of  the  case  turns  upon  the  oonstructioii 
of  section  6  of  article  10  of  the  O>nstitutlon, 
for  if,  by  that  section,  a  married  woman  Is 
vested  with  the  power  of  disposing  of  her  per- 
sonal property,  such  as  the  note  upon  which 
the  suit  was  brought,  tliis  power  cannot  be 
divested  or  taken  from  her  by  any  act  of  the 
Legislature,  and  section  1826  of  the  Oode  can 
have  no  operation  in  such  a  case,  assuming  it 
to  be  fully  sufficient  in  its  scope  to  embrace 
her  executed  contracts  of  sale  or  her  gifts. 
.It  is  provided  by  the  Constitution,  which  is 
the  higher,  and  indeed  the  supreme,  law,  to 
which  all  conflicting  legislation  must  yield, 
that  the  property  of  every  female,  whether 
acquired  before  or  after  her  marriage,  shall, 
be  and  remain  her  sole  and  separate  estate, 
and  shall  not  be  liable  for  any  of  the  debts, 
obligations,  or  engagements  of  her  husband. 
If  this  were  all  of  the  section,  we  would  have 
to  conclude  that,  as  a  married  woman  is  thus 
vested  with  full  and  complete  ownership  of 
things  real  and  personal  acquired  by  her  be- 
fore or  after  her  marriage,  having  both  the 
legal  and  equitable  title,  she  must  necessarily 
have  also  acquired  every  right  which  inheres 
in  or  is  incidental  to  such  ownership,  and  the 
most  important  and  most  valuable  among 
them  is  the  right  of  alienation,  or  what  Is 
commonly  known  in  the  law  as  the  jus  dispo- 
nendi.  While  this  may  not  accord  with  the 
view  taken  of  that  section  in  one  or  two  of 
tiie  cases,  it  will  be  found  upon  examination 
that  they  did  not  involve  a  decision  of  the 
question  of  a  married  woman's  right  to  .dis- 
pose of  her  personal  property,  but  of  her 
power  to  contract  so  as  to  bind  her  property 
generally,  and  it  was  held  that,  notwithstand- 
ing the  provision  of  section  6,  art  10,  of  the 
Ck>n8titutlon,  the  disability  of  coverture  re- 
mains as  it  was  at  common  law,  and  pre- 
vents her  from  making  a  valid  executory  con- 
tract 

It  will  be  observed  that  it  is.  ordained  by 
the  Constitution  that  all  that  a  married  wo* 
man  has  or  acquires  in  things  real  and  per- 
sonal shall  be  her  sole  and  separate  estate 
and  property.  The  word  "property"  is  of 
very  broad  signification.     It  is.  defined  as; 


"Rightful  dominion  over  exterpal  objects; 
ownership;  the  unrestricted  and  exduaive 
right  to  a  thing;  the  right  to  dispose  of  the 
substance  of  a  thing  in  every  legal  way,  to 
possess  it,  to  use  it,  and  to  exclude  every  one 
else  from  interfering  with  it  Property  la  the 
highest  right  a  man  can  have  to  anything,  be* 
ing  used  for  that  right  which  one  has  to 
lands  or  tenements,  goods  or  chattels,  which 
no  way  depends  on  another  man's  courtesy* 
A  right  imparting  to  the  owner  a  power  of 
indefinite  user,  capable  of  being  transmitted 
to  universal  successors  by  way  of  descent, 
and  imparting  to  the  owner  the  right  of  dis- 
position. •  •  •  The  right  of  property  is 
that  sole  and  despotic  dominion  wliich  one 
man  claims  and  exercises  over  the  external 
things  of  the  world,  in  total  exclusion  of  the 
right  of  any  other  individual  in  the  universe. 
It  consists  in  the  free  use,  enjoyment,  and 
disposal  of  all  a  person's  acquisitions,  with- 
out any  control  or  diminution,  save  only  by 
the  laws  of  the  land."  Black's  Law  Diet  pp. 
953,  954.  The  word  "estate,"  which  la  also 
used  in  the  Constitution,  denotes  the  interest 
which  any  one  lias  in  lands,  or  in  any  other 
subject  of  property.  An  estate  in  lands,  tene- 
ments, and  hereditaments,  says  Blackstone, 
signifies  such  interest  as  the  tenant  has  there 
in.  2  Bl.  Com.  103.  It  also  signifies  the  oon 
dltlon  or  circumstance  In  which  the  ownei 
stands  with  regard  to  liis  property..  Both 
words  are  also  used  to  describe  the  tiling,  real 
or  personal,  in  which  one  has  an  estate  or 
the  subj^-matter  of  ownership,  or  over 
which  the  right  of  property  is  exercised,  and 
in  this  sense,  perhaps,  they  were  intended  to 
be  used  in  the  Constitution.  But  the  very 
word  "property"  implies  the  exclusive  right 
of  possessing,  enjoying,  and  disposing  of  a 
^thing,  and,  when  used  subjectively,  it  means 
that  with  respect  to  which  this  right  exists, 
or  that  which  is  one's  own.  So  it  must  be  ad- 
mitted that  if  there  were  no  words  in  sec 
tion  6  of  article  10  of  the  Constitution  to 
limit  the  scope  of  that  part  of  the  sectiov 
which  we  have  just  quoted,  a  married  womai: 
would  have  the  same  dominion  over  her  s^m* 
rate  estate  and  property  as  if  she  were  a 
feme  sole.  But  there  are' such  words  of  lim- 
itation, and  how  and  to  what  extent  they  re- 
strict the  right  of  alienation  is  the  difficult 
and  delicate  question  presented  for  solution. 
Aftfer  exempting  her  property  from  any  debt 
liability,  or  obligation  of  her  husband,  it  is 
provided  that  she  may  devise  and  bequeath 
the  same.  This  power  is  absolute.  She  may 
will  her  property  with  the  same  freedom  as 
If  slie  were  unmarried  or  sui  juris.  And  by 
the  last  provision  of  the  act  she  may,  with 
the  written  assent  of  her  husband,  "convey" 
her  property  as  if  she  were  a  feme  sole.  A 
correct  analysis  of  this  section  brings  ua  to 
this  conclusion:  tliat  a  married  woman  may 
dispose  of  her  property  in  any  way  she  may 
see  fit  to  do  so,  except  that,  when  she  con- 
veys it  the  written  assent  of  her  husband 
is  essential  to  the  validity  of  her  conv«^aiacc. 
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But  wbat  is  meant  by  the  word  ''conTey'*? 
The  act  by  which  she  passes  to  another  the 
title  to  her  property  must  Id  law  be  a  con- 
veyance. Discussing  a  kindred  subject  in 
Kelly  ▼.  Fleming,  IIB  N.  C,  at  pa^e  188»  18  8, 
E.  81,  this  court  by  Mr.  Justice  Macltae,  says: 
**The  word  'convey/  in  its  broadest  signifl- 
cance,  might  embrace  any  transmission  of 
possession ;  but  we  are  restrained  to  Its  legal 
meaning,  which,  ordinarily  speaking,  is  the 
transfer  of  property  from  one  person  to  an- 
other by  the  means  of  a  written  instrmnoit 
and  other  formalities.  Rapalje  &  Lawrence 
Law  Diet!  'Convey;  Oonveyanee.'  Accord- 
ing to  Webster,  a  conveyance  Is  *an  instroT 
ment  in  writing  by  which  property  or  the 
title  to  property  is  conveyed  or  transmit- 
ted  firom  one  person  to  another.'  The  mean- 
ing €jf  this  word  being  well  nnderstood  at 
common  law,  it  must  be  understood  In  .the 
same  sense  when  used  in  a  statuta.  Smith- 
deal  V.  Wilkerson,  100  N.  a  62  [6  8.  BL 
71V  A  conveyance  is  "an  instrument  in 
writing  under  seal  (anciently  termed  an  'as- 
surance*), by  which  some  estate  or  interefit 
in  lands  is  transferred  from  one  person  to 
another;  such  as  a  deed,  mortgage,  ete.** 
Blade's  I4EIW  Diet  p.  273,  citing  2  Blackstone. 
In  Pidkett  V.  Buckner,  45  Miss.  245,  the  court, 
in  construing  the  dower  act  of  that  state, 
says:  "In  employing  the  term  in  the  dower 
act  'conveyance,'  or  'conveyed,*^  we  suppose 
that  the  Legislature  meant  the  sense  in  wbidti 
the  wovd  is  ordinarily  used  in  our  jurispru- 
dence. It  is  a  technical  or  quasi  technical 
word,  of  precise  and  definite  import  As  de- 
fined by  Boutier  (1  Law  Diet.  346),  'Convey- 
anee^  Is  the  transfer  of  the  title  to  land  by 
one  person  to  another.'  The  instrument  itself 
Is  called  a  cooveyanioe."  In  Nickell  v.  Tom- 
linson,  27  W.  Va.  720,  the  word  "conrey"  is 
thus  defined:  "But  the  language  now  used  is 
probably  Just  as  open  to  criticism  as  the  lan- 
guage used  one  hundred  years  ago.  The  lan- 
guage now  used  is:  'shall  operate  to  convey 
from  the  wlfiB  her  right  of  dower  in  the  real 
estate  embraced  in  the  deed.'  Now  'convey' 
'neans' transfer  the  title  of  land  from  one  per- 
son or  class  of  persons  to  another.  See  Bou- 
vier's  Law  Diet  vol.  1,  p.  399.  Clearly,  an 
inchoate  dower  Interest  is  no  title  to  land. 
It  Is  no  estate;  present  or  future,  vested  or 
contingent,  and  the  term  'convey*  can  be 
properly  used  only  when  the  transfer  of  some 
'estate  in  hind'  is  spoken  ot"  Again,  the 
court  says:  "Conveyance  Is  a  transfer  of  an 
estate  In  land  from  one  person  to  another." 
In  Thompson  v.  Hart,  58  App.  Div.,  at  page 
440,  69  N.  Y.  Supp.  229.  the  court  in  con- 
struing the  wond  "convey"  with  ref««nce  to 
its  stiffldency  as  a  legal  term  to  pass  personal 
property,  said:  "Manifestly  the  word  'convey' 
Is  inappropriate  to  the  transfer  of  personal 
estate." 

In  Klein  v.  McNamara,  54  Miss.  105,  the 
word  "conveyance"  is  said  to  be  a  general 
word,  and  ^'comprehends  the  several  modes 
3f  passing  title  to  real  estate.    It  is  defined 


to  be  the  transfer  of  the  title  of  land  from 
one  person,  or  class  of  persons,  to  another." 
Lambert  v.  Smith,  9  Or.  193;  Edelman  v. 
Yeakel,  27  Pa,  27.  Defining  the  word  in 
Jenckes  v.  Court  of  Probate,  2  R.  L  255,  the 
court  says:  "The  term  'convey'  is  a  tech- 
nical term,  long  known  or  used  in  deeds  con- 
veying real  estate."  We  belliBve  all  the  lex- 
icographers generally  adopt,  as  the  definition 
of  the  word  "convey,"  the  transfer  of  the 
title  to  realty,  and  of  the  word  "conveyance" 
the  Instrument  by  which  this  is  done.  Ander- 
son's Law  Diet.  p.  254;  1  Bouvier's  Law 
Diet.  (1897)  p.  434;  1  Rapalje  &  L.  Law 
Diet.  289;  Abbott* s  Law  Diet.  284.  Black- 
stone  emphasises  the  distinction  between  in- 
struments used  in  the  alienation  of  "real 
estate"  and  those  by  which  personal  property 
and  effects  are  transferred*  "The  former," 
he  says,  "being  prindpally  such  as  serve  to 
convey  the  property  of  lands  and  tenements 
from  man  to  man,  are  commonly  denom- 
Uiated  conveyances;  which  are  either  oon- 
veyances  at  common  law,  or  such  as  receive 
their  force  and  efi^cacy  by  virtue  of  the 
statute  of  uses.**  2  Blk.  809.  And,  speaking 
again  of  conveyances,  be  says:  "The  legal 
etidences  of  this  transmutation  of  property 
are  called  common-  assurances  of  the  King- 
dom, whereby  every  man's  estate  is  assured 
to  blm,  and  all  controversies,  doubts,  and  dif- 
ficulties are  either  prevented  or  removed." 
2  Blk.  294,  295.  Referring  to  this  definition 
of  Blackstone,  the  court,  in  McCabe  v.  Hun- 
ter's Heirs,  7  Mo.  857,  says:  "It  has  been 
argued  that  there  is  nothing  in  our  statute 
concerning  conveyances  which '  requires  an 
instrument  conveying  lands  to  be  sealed. 
The  statute  uses  tiie  word  'conveyance*  to 
designate  all  the  instruments  conveying  lands 
ftrcHn  one  to  another.  Blackstone  says  deeds 
which  serve  to  convey  the  property  of  lauds 
and  tenements  ftrom  man'  tot  man  are  com- 
m6nly  denominated  'conveyances.'  2  Blk. 
309.  We  have  seen  that  in  England  the  word 
'conveyance*  carries'  with  it  the  idea  of  >a 
sealed  Instrument  This  word  is  used  by  our 
Legislature  in  the  sense  in  which  it  is  under- 
stood in  England."  But  if  the  framers  of 
the  Constitution  used  the  word  "convey"  in 
Its  widest  sense,  as  meaning  transfer  of  prop- 
erty or  the  titie  to  property  from  one  person 
to  another  by  means  of  a  written  instrument 
and  other  formalities,  and  Its  substantive 
"conveyance"  as  signifying  the  instrument  it- 
self by  which  the  transfer  is  effected  (Prouty 
V.  Clark,  73  Iowa,  55,  84  N.  W.  614),  we  do 
not  think  it  can  affect  the  result  In  this  case. 
The  word  "convey"  must  still  be  restricted  in 
its  operation  to  such  property  as  is  by  law 
required  to  be  transferred  by  a  written  in- 
strument. The  words  "convey  and  devise" 
are  technical  terms  relating  to  the  disposition 
of  interests  In  real  property.  It  would  not 
be  technically  or  legally  correct  to  speak  of 
conveying  personal  property  by  a  verbal  sale 
of  it,  or  even  by  a  writing,  any  more  than 
it  would  be  to  speak  of  devising  it  by  last 
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will  and  testament;  not  that  a  draftsman 
may  not  use  a  technical  word  to  express  his 
meaning  without  intending  that  it  shall  be 
construed  in  Its  strictly  technical  sense,  but, 
in  the  absence  of  anything  to  clearly  indicate 
that  the  word  was  not  intended  to  have  Its 
commonly  accepted  meaning  in  the  law,  but 
was  used  In  some  other  and  different  sense, 
we  must  adopt  the  legal  definition  of  the 
word,  because,  in  the  first  place,  it  must  be 
presumed  to  liaye  been  used  in  that  sense, 
and,  in  the  second,  because  it  would  be  un- 
safe to  reject  that  well-understood  meaning 
for  anothtf,  unless  the  latter  had  been  most 
clearly  indicated;  and  this  principle  should 
especially  apply  to  constitutions  and  statutes, 
which  are  generally  written  by  those  learned 
in  the  law,  and  are  Intended  to  declare  what 
the  law  shall  be.  It  must  be  assumed  in 
such  a  case  that  the  state  of  the  law  and 
the  meaning  of  its  technical  terms  at  the 
time  of  the  enactment  were  known,  for  we 
are  required,  in  construing  written  laws,  es- 
pecially those  changing  the  common  law,  to 
consider  the  old  law,  and,  in  comparing  it 
with  the  new  so  as  to  gather  the  intent, 
words  of  well-known  legal  signification  must 
have  the  meaning  thus  attached  to  them  by 
the  law,  and  et^ecially  must  they  be  under- 
stood in  the  sense  which  they  have  acquired 
by  actual  judicial  interpretation,  unless,  by 
such  construction,  we  defeat  the  intention 
which  clearly  and  distinctly  appears  from 
some  other  part  of  the  enactment  or  ttom 
its  context.  It  may  be  added  that  the  framer 
of  section  6,  art  10,  of  the  Constitution, 
must  have  been  familiar  with  the  meaning 
of  technical  or  legal  termn,  for  he  made  the 
proper  distinction  between  the  disposition  of 
realty  and  the  disposition  of  personalty  by 
will,  when  he  used  the  words  "devise"  and 
''bequeath."  It  may  fairly  be  assumed  that 
he  knew  also  that  a  writing  was  not  essen- 
tial to  the  transfer  of  personalty,  and  that 
when  he  used  the  word  "convey"  he  intended 
It  should  have  its  technical  meaning. 

There  is  another  reason  why  the  restriction 
upon  the  wife's  right  of  alienation  should  be 
confined  to  that  kind  of  property  which  can 
be  transferred  only  by  a  written  instrument 
Section  6  of  article  10  of  the  Constitution 
provides  that  a  married  woman's  separate 
estate  and  property  may  be  conveyed  by  her, 
with  the  v^tten  assent  of  her  husband,  as 
if  she  were  unmarried.  Property  in  things 
personal,  generally  speaking,  may  pass  from 
one  person  to  another  by  mere  delivery  or 
by  word  of  mouth.  An  unwritten  sale  or 
gift  is  quite  sufficient  for  that  purpose.  This 
being  so,  can  It  be  supposed  to  have  been  in- 
tended by  that  section  to  require  that,  in 
every  case  where  the  wife  makes  a  sale  or 
gift  of  her  persona]  property  by  delivery  or 
by  word  of  mouth,  however  small  or  however 
inconsiderable  in  value  the  article  of  prop- 
erty may  be.  the  husband  must  give  his  writ- 
ten assent  thereto?  Or,  to  put  the  case  more 
strongly,  is  it  Intended  by  that  section  that. 


if  the  wife  wishes  to  sell  w  give  to  another 
her  personal  estate  or  any  part  of  it,  how- 
ever small  that  part,  she  cannot  do  so  by  de- 
livery or  by  word  of  mouth— a  usual  and  Im- 
memorial method  of  transferring  such  prop- 
erty—but she  must,  in  every  instance,  reduce 
the  transfer  to  writing,  in  order  that  her 
husband  may  assent  in  vrriting  to  it,  and 
that  without  this  knid  of  written  assent  a 
valid  transfer  cannot  be  niade?  Either  one 
or  the  other  of  the  two  i^ltematlves  must  be 
adopted,  unless  the  restriction  up<Ni  her  right 
to  convey  her  separate  estate  and  propwty  is 
held  to  apply  only  to  her  realty,  or  to  prop- 
erty the  tittle  to  which  can  pass  only  by  a 
written  Instrument  It  further  appears  from 
an  examination  of  section  fi,  art  10,  of  the 
Constitution,  that  it  was.not  intended  to  rest 
in  the  wife  merely  the  naked  title,  or  power 
to  hold  in  her  own  name  this  "sole  and  sepa- 
rate estate  and  property,"  without  any  of  the 
usual  incidents  of  ownership,  and  without 
the  right  of  direct  control  or  dominion  over 
it;  but  it  was  manifestly  the  purpose  that, 
as  it  was  vested  in  her  own  right,  it  should 
become  her  sole  and  s^arate  property  as  if 
she  were  a  single  female,  subject  only  to  the 
limitations  of  that  section.  It  is  an  en- 
abling provision  of  the  law,  and  should  be 
construed  in  the  spirit  which  prompted  its 
enactment,  and,  as  it  authorized  the  wife  to 
take  and  hold  property  to  her  sole  and  sep- 
arate use,  without  the  interposition  of  a 
trustee,  and  has  thus  made  her  capable  of 
holding  it  by  herself  and  for  herself,  inde- 
pendently of  her  husband,  she  should  be  ad- 
Judged  to  have  the  capacity  of  disposing  of 
it,  except  in  so  far  as  she  may  be  expressly 
or  impliedly  restrained.  That  this  was  the 
spirit  and  purpose  of  the  lawmakers  is  evi- 
denced by  the  fact  that  she  is  given  the  ab- 
solute right  to  dispose  of  her  estate  by  will, 
whldi  Is  certainly  something  more  than  the 
naked  right  to  own  and  possess  It,  and  then 
she  may  also  convey  it  It  is  therefore  per- 
fectly clear  that  it  was  intended  she  should 
have  the  right  of  disposition,  to.  one  form 
absolutely,  and  in  another  under  certain  re- 
strictions. As  she  Is  vested  with  her  prop- 
erty, including  the  incidental  right  of  dis- 
posing of  it  inter  vivos,  subject  only  to  one 
condition,  it  must  follow  that  in  all  other  re- 
spects her  right  of  alienation  is  left  free  and 
unfettered.  The  expression  of  the  one  limi- 
tation upon  this  right  is  the  exclusion  of  all 
others.  When  the  law  says  that  in  one  case 
she  shall  be  und^  the  restraint  of  her  hus- 
band, it  means,  necessarily,  that  in  all  other 
cases  she  shall  be  free.  We  may  well  ask 
why  should  a  wife  be  permitted  to  devise  and 
bequeath  her  property,  real  and  personal,  and 
be  allowed  to  convey  only  her  real  estate.  If 
the  use  of  the  word  "convey"  restricts  the 
right  of  alienation  to  the  real  estate,  as  we 
have  shown  that  it  does,  then  as  to  the  per- 
sonal property  she  is  left  without  the  right 
of  disposition,  unless  it  was  the  intention  to 
confer  upon  her  a  general  power  to  disp«>se 
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of  her  property,  with  the  proviso  that  real 
estate  should  not  be  conveyed  Idthout  the  as- 
sent of  her  husband.  There  Is  no  valid  or 
suflBlcient  reason  for  making  any  distinction 
between  the  right  to  dispose  of  real  es- 
tate, and  the  right  to  dispose  of  personal 
property,  which  would  deprive  her  of  the 
latter  right.  We  think  the  true  meaning  of 
section  6^  art  10,  Is  that  a  married  woman 
may  dispose  of  her  property  without  the  as^ 
sent  of  her  husband,  except  in  those  cases 
where  a  written  instrument  or  conveyance  is 
required  for  that  purpose.  This  construction 
of  the  Constitution  seems  to  be  strongly  fa- 
vored by  the  court  In  Withers  v.  Sparrow,  66 
N.  C.  138.  Referring  to  Knox  v.  Jordan,  58 
N.  O.  175,  Boyden,  J.,  for  the  court,  says: 
*'But  the  court  in  that  case  seems  unwilling 
to  sanction  the  doctrine  that,  as  to  the  sepa- 
rate estate  of  the  wife,  she  was  to  be  regard- 
ed as  a  feme  sole  in  all  respects,  as  held  in 
England  and  also  In.  the  state  of  New  York. 
But  however  proper  this  unwillingness  of 
the  court  to  recognize  that  doctrine  might 
have  been  at  the  time  of  that  decision,  there 
can  be  no  reason,  since  the  adoption  of  our 
present  Constitution,  why  the  English  and 
New  York  doctrine  should  not  now  be  fol- 
lowed in  our  state."  We  understand  the 
court  to  pean  that  a  married  woman  has 
under  the  Constitution  the  right  to  dispose  of 
her  iseparate  estate  in  any  manner,  save  in 
so  far  as  she  may  be  restricted  to  any  par- 
ticular method  of  alienation  pointed  out  in 
that  instrument,  and  not  that  she  may  con- 
tract generally,  so  as  to  subject  her  separate 
estate  at  law  to  t&e  payment  of  her  debts, 
as  would  be  the  case  if  she  were  sul  Juris. 
We  are  not  at  all  disposed  to  change  or  im- 
pair the  doctrine  so  frequently  announced 
by  this  court  with  reference  to  the  capacity 
of  a  married  woman  to  contract  That  ques- 
tion is  not  now  directly  before  us.  Nor  do 
we  think  It  necessary  to  disturb  the  princi- 
ples established  in  Frazier  v.  Brownlow,  38 
N.  C.  287,  42  Am.  Dee.  166,  Harris  v.  Harris, 
42  N.  O.  Ill,  53  Am.  Dec.  393,  Knox  v.  Jor- 
dan, 58  N.  O.  175,  and  more  recently  in  Pip- 
pen  v.  Wesson,  74  N.  O.  438,  Dougherty  v. 
Sprinkle,  88  N.  C.  800,  Flaum  v.  Wallace,  108 
N.  G.  296,  9  S.  B.  567,  and  Farthing  v.  Shields, 
106  N.  C.  289,  10  S.  B.  998,  and  still  more  re- 
cently in  Harvey  r.  Johnson,  133  N.  O.  352, 
45S.  B.  644. 

Our  decision  of  the  question  Involved  in 
this  case  does  not  conflict  with  what  this 
court  has  so  often  said,  and  wlilch  is  thus 
clearly  stated  ly  Rufiln,  J.:  *'At  law  a  feme 
covert  is  incapable  of  making^  a  contract  of 
any  sort,  and  any  attempt  of  hers  to  do  so  is 
not  simply  voidable,  but  absolutely  void.  If, 
however,  she  be  possessed  of  separate  prop- 
erty, a  court  of  equity  will  so  far  recognize 
her  agreement  as  to  make  it  a  charge  thereon. 
But  even  In  that  case,  and  in  that  court  her 
contract  has  no  force  whatever  as  a  personal 
obligation  or  understaklng  on  her  part.  Nor 
was  there  any  change  wrought  in  this  partie- 


ular  by  the  alterations  made  In  our  court 
system  under  the  Constitution  of  1868,  or  by 
the  adoption  of  the  statute  known  as  the 
'Married  Woman's  Act.'  It  was  in  reference 
to  those  very  alterations,  and  the  effect  of 
the  statute,  that  the  court  declared  in  Plppen 
V.  Wesson,  74  N.  O.  437,  and  Huntley  v. 
Whltner,  77  N.  C.  392,  that  no  deviation  from 
the  common  law  bad  been  produced  there-^ 
by  as  respects  either  the  power  of  a  feme 
covert  to  contract,  the  nature  of  her  con- 
tract, or  the  remedy  to  enforce  it;  that  as 
a  contract  her  promise  is  still  as  void  as  it 
ever  was,  with  no  power  in  any  court  to  pro- 
ceed to  Judgment  against  her  in  personam." 
Dougherty  v.  Sprinkle,  88  N.  C.  804;  Flaum 
V.  Wallace,  103  N.  C.  296,  9  S.  E.  567.  The 
Constitution  does  not  remove  the  Incapacity 
which  prevents  a  married  woman  from  con- 
tracting debts  or  pecuniary  obligations.  So 
far  as  her  power  to  thus  contract  is  con- 
cerned, the  disability  of  coverture  remains 
as  it  was  at  common  law,  except  where  chan- 
ges have  been  made  by  statute.  In  this  con- 
nection the  language  of  the  court  in  Plppen 
V.  Wesson,  74  N.  C^  at  page  445,  Is  appro- 
priate: "We  conceive  that  while  it  would  be 
beyond  the  power  of  the  Legislature  to  de- 
stroy or  alter  the  essential  qualities  of  the 
separate  estate  given  by  the  Obnstltution, 
as  by  giving  the  personal  property  to  the  hus- 
band, by  making  the  property  liable  for  his 
debts,  or  by  destroying  the  wife's  power  of 
disposition,  yet  it  is  within  its  power  to  regu- 
late the  manner  in  which  the  separate  estate 
shall  be  held,  to  prescribe  what  contracts  and 
what  dispositions  of  their  estates,  other  than 
those  specifically  authorized  by  the  Consti- 
tution, married  women  may  make,  and  by 
what  forms  and  ceremonies  all  their  con- 
iractB  shall  be  made  and  authenticated,  and 
their  free  consent  thereto  ascertained.  The 
Legislature  may  abolish  all  the  incapacities 
of  married  women,  and  give  them  full  poww 
to  contract  as  femes  sole.  The  question  is, 
has  it  done  so?^ 

In  what  respect  the  method  of  charging  in 
equity  a  married  woman^s  separate  estate 
with  liability  for  her  agreements  may  be  af- 
fected, if  at  all,  by  this  decision,  Is  not  now 
presented  for  our  consideration.'  We  simply 
hold  that,  without  the  assent  of  her  hiicflt)and, 
she  may  dispose  of  any  of  her  property,  un- 
less the  law  requires  the  disposition  o.  It  to 
be  evidenced  by  a  conveyance  or  a  writing. 

It  is  argued  that  the  base  of  Walton  v. 
Bristol,  125  N.  C.  419,  34  S.  E.  544,  is  at  vari- 
ance with  tile  conclusion  we  have  reached, 
but  we  do  not  think  so.  The  conflict  if 
there  is  any,  is  more  apparent  than  real. 
The  note  in  that  case^  which  belonged  to  the 
wife,  was  Indorsed  by  her  alone,  and  deposit- 
ed by  her  with  the  Piedmont  Bank  as  collat- 
eral security  for  her  husband's  indebtedness 
to  that  bank.  His  indebtedness  having  in« 
creased  to  the  amount  of  $3,000,  an  arrange* 
ment  was  made  by  which  the  husband  bor- 
rowed to  the  amount  of  his  indebtednesf 
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from  the  Wilmiogton  Bank,  and  gave  his  note 
to  that  bank  for  the  loan,  and,  with  the  pro- 
ceeds realized  on  his  note  to  the  Wilmington 
Bank,  he  paid  the  debt  due  the  Piedmont 
Bank,  which  bank  had  indorsed  his  note  to 
the  Wilmington  Bank,  for  his  accommodation, 
upon  an  agreement  with  him  that  the  note 
for  $1,250  should  be  deposited  with  it  as  col- 
lateral security  or  indemnity  for  its  indorse- 
ment, and  the  husband  so  notified  the  Wil- 
mington Bank,  by  letter,  both  before  and  aft- 
er that  bank  loaned  him  the  $8^000.  The 
wife  did  not  assent  to,  and,  so  far  as  appears 
in  ^e  case,  bad  no  knowledge  of,  this  new 
arrangement  Upon  these  facts  it  is  clear, 
we  think,  that,  as  the  wife  could  only  be  lia- 
ble as  surety  for  her  husband  by  reason  of 
the  indorsement  and  deposit  of  her  note  at 
the  bank  (Purvis  v.  Carstaphan,  73  N.  C.  575; 
Trust  Co.  y.  Benbow  [at  thU  term]  47  S.  B. 
435),  the  change  in  the  arrangement  fully 
discliarged  her,  whether  it  be  regarded  as  an 
extension  of  the  time  of  payment  to  her  hus- 
band (Fleming  y.  Barden,  126  N.  O.  450,  36 
S.,B.  17,  78  Am.  St.  Rep.  671;  Id.,  127  N.  C. 
214,  37  S.  E.  210,  53  L.  R.  A.  316),  as  a  noTa- 
tion  of  the  debt,  or  as  a  payment  of  the  debt 
and  an  extinction  of  her  liability,  the  last  be- 
ing the  correct  view,  as  we  think.  If  the 
wife  did  not  assent  to  the  agreement  by 
which  her  note  was  to  be  retained  by  the 
Piedmont  Bank  as  indemnity  against  any  loss 
resulting  from  its  indorsement  of  her  hus- 
band's note  to  the  Wilmington  Bank,  and 
could  not,  in  any  view  of  the  matter,  be 
bound  thereby,  why  inquire  whether  her  in- 
dorsement of  the  note  was  valid  and  binding 
upon  her?  The  indorsement  had  been  virv 
tualily  canceled  and  nullified  by  the  payment 
of , the  note  due  the  Piedmont  Bank,  whether 
it  was  originally  valid  or  not,  and  the  cour^ 
80  treated  it,  for  it  says  "the  wife  never  as- 
sented to  the  new  arrangement,"  and  was 
tiierefore  not  bound.  The  question  as  to  the 
validity  of  her  indorsement  was  not  in  the 
case,  but;  if  it  was,  we  would  not  be  incline^ 
to  follow  the  decision,  in  so  far  as  it  conflicts 
with  the  conclusion  which  we  have  reached 
In  this  case.  The  point  ^as  not  presented 
In  Bawls  v.  White.  127  N.  G.  20,  37  S.  EL 
38^  which  is  also  cited  for  the  plaintiff. 

But  the  plaintiira  counsel,  in  bis  well-pre- 
pared brief,  insists  that  the  point  was  decid- 
ed in  this  case  when  it  was  here  on  a  former 
appeal  (128  N.  C.  425,  89  S.  E.  66),  and  also 
on  the  rehearing  of  that  appeal  (130  N.  O. 
70,  40  S.  E.  863),  and  that  it  is  res  Judicata, 
ind  has  become  the  law  of  the  case,  whether 
the  decision  was  right  or  wrong.  We  may 
Admit  the  general  proposition  that  the  ded- 
Bion  of  a  court  of  final  resort  upon  a  given 
itate  of  facts  l)ecomes  the  law  of  the  case 
open  a  second  trial  and. another  appeal  in 
:egard  to  those  facts,  if  they  are  substan- 
tially the  same  as  those  upon  which  the  for^ 
Tier  decision  was  made,  and  yet,  with  that 
principle  conceded,  we  do  not  tbipk  the  ques- 
tion we  are  now  considering  has  been  finally 


adjudicated,  as  between  the  parties  to  ttats 
suit,  so  as  to  fbreclose  any  further  discussion 
of  it  and  make  any  expression  in  either 
of  the  former  opinions  upon  that  question, 
whether  correct  or  not,  the  law  of  the  case. 
An  examination  of  the  record  in  the  first  ap- 
peal vtrill  show  that  the  only  question  present- 
ed, and  upon  which  the  decision  therein  could 
have  been  made,  was  whether  the  defend- 
ant's possession  of  the  note  raised  a  presump- 
tion that  he  was  the  lawful  holder  of  it,  or, 
to  speak  more  accurately,  raised  a  presump- 
tion that  the  note  had  been  paid.  In  passing 
upon  this  question,  it  could  make  no  differ- 
ence whether  the  note  had  been  legally  in- 
dorsed to  defendant  by  his  mother  or  not,  for, 
if  it  had  not  been,  he  would  still  be  entitled 
to  the  benefit  of  the  presumption  raised  by 
the  law  from  the  fact  of  his  possession  of  the 
note.  When  this  court  decided  with  him  in 
regard  to  the  presumption,  it  was  not  neces- 
sary to  consider  the  other  question  as  to  the 
l^al  effect  of  the  indorsement  of  his  mother, 
even  if  it  had  been  presented  in  a  way  to  call 
for  an  adjudication  of  this  court  upon  it 
We  have  therefore  conduded  that  the  ques- 
tion as  to  the  validity  of  the  indorsement  of 
the  note  by  the  defendant's  mother  to  him  Is 
now  open  for  our  consideration. 

The  question  as  to  the  right  of  a  married 
woman  to  dispose  of  her  personal  property 
without  the  written  assent  of  her  husband  is 
directly  and  squarely  presented  in  this  case 
by  the  defendant's  request  for  instructions 
and  the  charge  of  the  court  to  which  excep- 
tion was  taken,  and  it  is  the  first  time,  as  we 
think,  that  it  has  been  so  presented.  Hav- 
ing held  that  the  transfer  of  the  note  by  hie 
mother  to  the  d^endant  wa3  valid,  it  foUovrs 
that  the  court  erred  in  refusing  to  give  the 
instruction  requested  by  the  defendant,  and 
in  giving  the  instruction  to  which  he  except- 
ed, because*  if  the  indorsement  and  delivery 
of  the  note  to  the  defendant  constituted  a 
valid  gift  of  it  to  him,  the^  fact  that  the  Jury 
have  found  that  he  did  not  have  possession 
of  the  note  at  the  time  of  his  father's  death 
should  not  defeat  his  title  to  it  acquired  by 
the  gift,  as  the  defendant  may  be  able  to 
show  that,  even  if  his  father  had  possession 
of  the  note  at  the  time  of  his  death,  and 
there  is  therefore  a  presumption  In  ftivor  of 
plaintiff,  he  is  himself  the  real  owner  of  it 
by  virtue  of  the  gift  from  his  mother.  This 
is  a  question  for  the  Jury  to  decide  upon  all 
the  facts  of  the  case  and  under  proper  in* 
structions  from  the  court,  and,  by  holding 
that  defendant  acquired  no  title  to  the  note 
by  his  mother's  Indorsement,  the  court  de- 
prived him  of  the  use  of  that  important  fact 
in  developing  his  defense.  The  error  thus 
committed  entitles  the  defendant  to  another 
trial. 

NewtrlaL 

M0NT60MERT,  J.  (dissenting).  I  sUU  am 
of  the  opinion  that  the  law  on  the  subject  of 
the  right  pf  a  married  woman  to.  dispose  eC 
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ber  separate  estate,  whether  it  consists  of 
real  or  personal  property,  was  properly  de- 
cided in  the  case  of  Walton  v.  Bristol,  125 
N.  C.  419.  34  S.  £L  544.  The  opinion  in*  this 
case  overrules  that  case.  In  Walton  v.  Bris^ 
tol,  supra,  the  court  said:  "The  Constitution, 
as  we  have  seen,  so  far  as  the  wife's  power 
to  convey  her  separate  estate  is  concerned, 
makes  no  difference  between  real  property 
and  personal  property.  If  slie  undertakes  to 
convey  either  species  of  property,  the  written 
assent  of  her  husband  must  be  had."  Article 
10,  I  6,  of  the  Gonstittttion,  is  in  these  words: 
'The  real  and  personal  property  of  any  fe- 
male in  this  state,  acquired  before  marriage, 
and  all  property,  real  and  personal,  to  which 
she  may,  after  marriage,  become  in  any  man- 
ner entitled,  shail  be  and  remain  the  sole  and 
separate  estate,  and  property  of  such  female, 
and  shall  not  be  liable  for  any  debts,  obliga- 
ticms  or  engagements  of  her  husband,  and 
may  be  devised  and  bequeathed,  and  with  the 
written  assent  of  her  husband,  conveyed  by 
her  as  if  she  were  unmarried."  It  will  be 
seen  from  reading  that  section  of  the  Consti- 
tution that  the  words  '.'real  and  personal 
property"  are  always  associated,  and  that  the 
copulative  conjunction  "and,"  leading  the 
last  clause,  connects  both  real  and  personal 
property  with  the  mode  of  converging  them. 
If  inconveniences  arise  practically  in  the  dis- 
position of  small  articles  of  personal  property 
by  the  wife,  the  written  assent  of  the  hus- 
band being  required,  the  difficulties  are  cre- 
ated by  the  section  of  the  Constitution  above 
quoted,  and  this  court  cannot  dispense  with 
them.  I  can  add  nothing  to  what  I  said  tor 
the  court  in  Walton  v.  Bristol*  supra. 
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SAXLBOADS  ^  CHANGES   IN    BOADBKD— BEMOVAIi 

OF  PUBXaO  BIOHWAT— LIABU/ITT  TO 

IAN  DO  WNKB— STATUTES. 

l.A  railroad  company  acquired  a  right  of 
way  through  plaintifrs  land  under  Laws  1854- 
65,  p.  284,  c.  228,  (  29,  providhiff  that,  in  the 
Absence  of  contract  in  relation  to  lands  through 
which  the  road  may  pass,  it  shall  be  presumed 
that  the  land  over  which  the  road  may  be  con- 
structed, together  with  100  feet  on  each  side 
thereof,  has  been 'granted  by  the  owaer  to  the 
company,  and  that  the  company  shall  hold  it  so 
long  as  used  for  the  purposes  of  the  road,,  unless 
the  owner  shall  apply  for  an  assessment  of  the 
value  within  two  years  after  the  road  has  been 
located.  The  trade  was  originally  laid  in  the 
center  of  the  right  of  way,  and  so  remained  for 
over  30  years,  when  defendant  changed  the 
track  by  removing  it  about  5  feet  on  and  along 
the  right  of  way,  and  also  changed  the  grade  by 
aubstituting  in  one  place  a  cut  for  a  fill.  Held, 
that  the  owner  of  the  servient  estate  was  not  en- 
titled to  compensation  for  the  change  as  for  a 
new  taking  of  the  land. 

2.  Under  Code,  ft  1957.  subsecs.  8,  5,  providing 
that  a  railroad  company  may  use  any  portion 
of  a  public  highway  in  constructing  its  road, 
and  that  when  this  !s  done  the  company  shall 
tonstroct  another  highway  in  place  thereof,  a 
tailroad,  in  making  a  change  in  its  track,  has  a 


right  to  change  a  county  road  within  the  lim- 
its of  its  right  of  way  without  rendering  itself 
liable  to  the  owner  of  the  servient  estate  as  for 
a  new  taking  of  the  land. 
Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Shaw,  Judge. 

Action  by  Henry  Brinkley  against  the 
Southern  Railway  Company  for  compensa- 
tion for  change  in  defendant's  roadbed,  In 
which  it  was  agreed,  inter  alia,  that  defend- 
ant's predecessor  in  ownership  located  and 
constructed  the  line  of  railroad  in  question 
in  1868  or  1869,  that  by  the  change  in  lo- 
cation of  the  roadbed  it  became  necessary  to 
change  the  public  road  or  highway  running 
along  the  railroad,  and  that  all  of  the  chan- 
ges were  within  100  feet  of  the  roadbed  as 
originally  constructed.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Avery  &  Avery  and  Avery  &  Brvin,  foe 
appellant    S.  J.  Ervin,  for  appellee. 

MONTGOMERY,  J.  The  question  for 
consideration  is  whether  or  not  a  railroad 
company  can  use,  for  any  and  all  purposes 
connected  with  the  conduct  of  railroad  busi- 
ness, the  entire  strip  of  land  which  it  may 
have  acqtdred  by  process  of  condemnation, 
or  as  a  result  of  Uiw  growing  out  of  the  pro- 
visions of  its  charter.  The  defendant  claims 
the  right  of  way  over  the  land  in  dispute, 
under  a  purchase  of  the  interest  in  the  same 
of  the  Western  North  Carolina  Bailroad  Com- 
pany, chartered  by  the  General  Assembly  of 
this  state.  Laws  1854-55,  p.  257,  c  228. 
There  was  no  condemnation  of  the  land,  but 
it  is  agreed  that  the  Western  North  Carolina 
Bailroad  Company  acquired  the  right  of  way 
over  it  by  virtue  of  section  29  (page  264)  of 
the  act  of  incorporation,  which  is  in  these 
words:  '*And  in  the  absence  of  any  con- 
tract or  contracts  in  relation  to  the  Unds 
through  which  said  road  may  pass,  it  shall 
be  presumed  that  the  land  over  which  said 
road  may  be  constructed,  together  with  100 
feet  on  each  side  thereof,  has  been  granted 
by  the  own^  or  owners  to  the  company,  and 
the  said  company  shall  have  good  right  and 
title  thereto,  and  shall  have,  hold  and  enjoy 
the  same  so  long  as  it  shall  be  used  for  the 
purposes  of  said  road  .and  no  longer,  unless 
the  owner  or  owners  shall  apply  for  an  as- 
sessment of  the  value  of  said  land  as  herein- 
before directed,  within  two  years  after  that 
part  of  the  said  road  has  been  located." 
When  that  part  of  the  road  located  on  the 
land  in  dispute  was  finished,  the  track  was 
laid  in  the  center  of  the  right  of  way,  and 
remained  there  until  March,  1902,  when  the 
defendant  changed  the  location  by  removing 
it  about  five  feet  to  the  south-Ward  from  its 
original  position  for  a  part  of  the  way  on 
and  along  the  right  of  way.  The  defendant 
also  at  the  same  time  changed  the  grade  of 
the  original  railroad  track  by  substituting 
in  one  place  a  cut  about  6 .  feet  deep  for  s 
fill  of  about  2V^  feet  in  height    The  plahi 
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tiff  contends  that  that  action  of  the  defendant 
company  was  a  new  taking  of  his  land, 
and  for  the  trespass  and  taking  he  is  en- 
titled to  compensation  in  damages.  His  con- 
tention, in  his  own  words  (in  the  brief),  is 
"that,  while  the  company  could  build  side 
tracks  on  the  same  grade  and  inside  of  its 
right  of  way,  if  necessary  for  corporate 
purposes,  it  had  no  right,  first,  to  inflict  addi- 
tional damage  upon  the  owner  of  the  serv- 
ient tenement  by  changing  a  cut  into  a  fill  or 
a  fill  into  a  cut  on  his  premises;  second,  that 
a  change  of  location  of  the  main  line  neces- 
sarily involved  a  change  in  the  center  of 
the  right  of  way,  and,  when  the  defendant 
moved  its  right  of  way  five  feet  south  of 
the  original  location  and  changed  the  center 
of  that  track,  it  involved  an  additional  tak- 
ing of  the  land  of  the  plaintiff  on  the  south 
of  the  track,  and  a  corresponding  abandon- 
ment of  a  strip  of  equal  width  on  the  land 
of  the  abutting  owner  Just  north  of  Brink- 
ley  and  on  the  opposite  side  of  the  track. 
This  must  be  a  new  taking,  being  such  a 
change  as  would  change  the  location  of  the 
entire  right  of  way  along  the  plaintilTs 
front." 

The  right  of  the  defendant  to  the  free  use 
of  its  right  of  way  for  railroad  purposes  is 
involved  in  the  case.  The  question  is  not 
whether  the  Western  North  Carolina  Rail- 
road Ck>mpany  acquired  the  fee-simple  in- 
terest or  an  easement  in  the  right  of  way 
(that  question  has  been  determined  in  favor 
of  the  latter  view  in  Blue  v.  Railroad,  117 
N.  G.  644,  23  S.  R  275;  Railroad  v.  Sturgeon, 
120  N.  G.  226,  26  S.  E.  779;  Shields  v.  Rail- 
road, 129  N.  G.  1,  80  S.  B.  582),  but  rather 
whether  under  the  easement  the  defendant 
has  the  right  to  use  the  whole  of  the  right  of 
way  for  railroad  purposes,  including  the 
right  to  change  the  grade  of  the  roadbed,  or 
tK>  remove  the  location  of  its  main  track 
at  any  time  to  any  point  on  the  right  of 
way.  In  the  cases  last  above  cited  it  was 
decided  that  railroad  companies,  if  they 
should  need  the  whole  of  the  right  of  way 
for  railroad  purposes,  had  the  right  to  use 
the  whole.  Some  of  those  uses  were  men- 
tioned in  the  decisions,  viz.,  roadbed  and 
drains,  side  tracks,  and  houses  for  their  em- 
ployes, warehouses  and  station  houses,  with 
convenient  ingress  and  egress.  Under  those 
decisions,  railroad  companies  could  build  aa 
many  side  tracks  over  any  part  of  the  right 
of  way  as  might  be  necessary  to  a  proper 
conduct  of  their  business,  with  a  view  to  the 
safety  of  the  traveling  public,  as  well  as  for 
its  own  and  the  public  interests.  Why,  then, 
have  they  not  the  right  to  change  the  grade 
of  the  main  track,  or  alter  the  location  of 
the  main  track,  whenever  the  safety  of  their 
service  is  improved  or  the  public  interests 
require  It?  We  can  see  no  reason  to  the  con- 
trary. 

If  the  plaintlfTs  house  was  situated  on  the 
right  of  way  at  the  time  the  railroad  was 


finished,  and  he  acquiesced  In  the  appropria- 
tion, he  would  have  rights  if  the  railroad 
company  should  have  afterwards  built  high 
embankments  or  made  deep  excavations  so 
near  his  residence  as  to  materially  interfere 
with  the  free  use  and  enjoyment  of  his 
home.  But  no  such  matter  is  now  before 
us.  There  is  no  such  claim  or  demand  in 
the  complaint  The  naked  question  before 
us  is  this:  Whether  or  not  a  railroad  com- 
pany has  a  right  to  change  the  grade  of  its 
roadbed,  or  to  remove  it  to  any  point  on  its 
right  of  way?  We  think  it  has  that  right  In 
Mills  on  Eminent  Domain,  at  section  211,  the 
author  says:  '*There  is  a  vast  difference  be- 
tween the  location  of  a  right  of  way  and  the 
location  of  a  track  on  a  right  of  way.  The 
company  has  the  right  to  locate  its  track  at 
its  will  and  pleasure  upon  any  part  of  its 
right  of  way.  One  location  of  its  track  does 
not  deprive  it  of  the  right  to  make  another 
location."  Dougherty  v.  Wabash  By.  Go.,  19 
Mo.  App.  419;  State  v.  Sioux  Gity  R.  Go.,  4a 
Iowa,  501;  Mnnkers  v.  Railroad,  60  Mo.  334; 
Gom.  V.  Haverhill,  7  Allen,  523.  In  Pierce 
on  Railroads  the  writer  says:  "It  [the  rail- 
road company]  may  lay  its  tracks,  side  tracka 
as  well  as  main  tracks,  at  any  place  within 
tlie  location,  and  shift  them  from  place  ta 
place  within  it"  The  defendant  had  the  right 
to  make  the  change  in  the  county  road  under 
subsections  8  and  6  of  section  1957  of  the 
Gode. 
No  error. 

WALKER,  J.  (concurring).  This  case,  ii^ 
my  judgment,  is  correctly  decided,  and  for 
the  reasons  given  in  the  opinion  of  the  court 
as  written  by  Mr.  Justice  MONTGOMERY. 
9o  far  as  the  questions  incidentally  referred 
to  in  the  opinion,  and  which  relate  to  the 
control  of  a  railway  company  over  its  right 
of  way,  are  concerned,  it  is  best  that  I  should 
withhold  even  any  intimation  of  opinion  in: 
regard  to  them,  until  they  are  directly  pre- 
sented for  decision,  when  my  Judgment  can. 
be  formed  after  mature  consideration  and  re- 
flection. As  I  view  those  questions,  they  in- 
volve important  interests,  not  only  of  pri- 
vate individuals  and  of  the  railway  com- 
panies, but  of  the  public  as  well. 

DOUGLAS,  J.  (dissenting).  I  do  not  think 
tbe  real  question  at  issue  is  correctly  stated 
in  the  opinion  of  the  court  which  assumes  as 
a  fact  the  ownership  by  the  defendant  of  a 
right  of  way  of  200  feet  in  width.  If  the 
defendant  railway  company  had  actually  con- 
demned or  bought  or  had  given  to  it  1<X)  feet 
on  each  side  of  its  track  through  the  plain- 
tiff's land,  the  case  would  be  different  I  do^ 
not  understand  that  there  is  any  pretense 
that  the  defendant  paid  anything  whatever 
for  its  right  of  way,  or  was  actually  given 
any  more  land  than  it  actually  occupied.  Its^ 
only  claim  for  200  feet  of  land  seems  to  rest 
upon  a  naked  presumption  founded  upon  a. 
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legal  fiction  in  an  impleaded  private  statute. 
If  a  neighbor  asks  me  to  give  him  a  few 
roasting  ears,  and  I  tell  him  to  help  himself, 
am  I  to  be  held  to  have  given  away  my  en- 
tire corn  crop?  Suppose  the  agents  of  a  rail- 
road company  come  to  a  generous  citizen  and 
say  to  him,  "We  want  to  go  through  your 
land;  we  will  locate  our  track  over  100  feet 
from  your  house,  and  so  nearly  on  grade  as 
to  permit  you  to  cross  at  any  point  without 
putting  you  to  any  discomfort  or  Inconyen- 
lenoe,"  and  he  should  say»  "Go  ahead,  I  will 
not  charge  you  for  merely  going  through  my 
land;"  by  what  process  of  reasoning  can  silch 
permission  be  construed  Into  a  grant  under 
which  the  company,  by  altering  Its  location 
and  changing  its  grade,  can  take  his  land,  in- 
jure his  remaining  property,  and  destroy  his 
home?  Oh,  but  it  is  said,  he  should  have 
brought  suit  within  two  years.  Brought  suit 
for  what?  He  had  neither  the  right  nor  the 
inclination  to  bring  suit  for  the  land  he  had 
given  to  the  railroad,  and  I  am  ignorant  of 
any  authority  by  which  he  could  have  brought 
suit  for  land  which  was  claimed  by  no  one 
else,  and  of  which  he  alone  was  in  actual  and 
undisturbed  possession  adverse  to  all  the 
world.  I  cannot  bring  myself  to  hold  that  the 
liegislature  had  either  the  power  or  the  In- 
tention of  taking  the  land  of  an  individual 
and  giving  it  to  a  corporation  without  com- 
pensation or  the  opportunity  of  obtaining  it 
Why  should  the  corporation,  the  creature  of 
the  law,  have  any  greater  privileges  than 
the  citizen,  the  creator  of  the  law? 

I  have  no  desire  whatever  to  unnecessarily 
Interfere  In  the  slightest  degree  vrith  the  con- 
struction or  operation  of  railroads,  and  I  am 
aware  that  their  public  character  and  the 
proper  performance  of  their  public  duties  Jus- 
tify and  require  the  exercise  of  certain  powers 
and  privileges  not  possessed  by  the  individ- 
ual. An  instance  is  the  exercise  of  the  power 
of  eminent  domain  Inherent  in  the  state  as 
the  concrete  representative  of  the  sovereign 
people.  But  all  such  privileges,  given  alone 
for  the  public  benefit,  are  subordinate  to  the 
public  welfare,  and  must  be  exercised  with 
due  regard  to  the  inherent  and  inalienable 
rights  of  the  individual.  If  they  need  his 
land,  let  them  take  It;  but  let  them  pay  for 
it  Let  them  take  it  openly  and  fairly,  so 
that  he  may  know  what  they  claim;  and  let 
them  pay  for  it,  not  in  legal  fictions  or  irre- 
buttable presumptions,  but  in  money  or  mon- 
ey's worth.  In  the  words  of  the  Court  of  Ap- 
peals of  New  York,  "Take,  but  pay."  The 
plaintiff  is  not  seeking  to  prevent  the  defend- 
ant from  changing  the  location  and  grade  of 
its  track,  but  simply  to  obtain  compensation 
for  the  additional  Injury  done  to  him  by  such 
change.  My  views  upon  these  questions  are 
fully  expressed  in  my  dissenting  opinions  in 
Jones  V.  Ck)mmissloDers,  130  N.  C.  457,  42  S. 
B.  144.  and  Dargan  v.  Railroad,  131  N.  C. 
026,  42  S.  E.  979,  wherein  I  have  attempted 
to  discuss  principles  which  to  me  seem  to 
underlie  the  foundations  of  our  government 
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1904.) 

UITOXICATINO  LIQUORS— MUNICIPAL   OORPOBA- 

TIONS-— BEAS0NABLXNE8S-— EQUITABLB 

BELIEF— IN  JUPfOTION-^SCOPE. 

l.An  injunction  will  not  lie  to  restrain  a 
dty  from  enforcing  ordinances  regulating  the 
liquor  traffic  within  its  corporate  limits,  and 
from  revoking  and  canceling  complainant's  li- 
cense for  violation  thereof,  and  to  declare  such 
ordinances  void  on  the  groand  that  they  impose 
unreasonable,  vexatious  and  oppressive  restric- 
tions on  the  business  or  selling  liquors  by  those 
licensed  to  do  so  by  the  city  authorities. 

2.  Under  Friv.  Laws  1903,  c  170.  p.  362,  S 
18,  incorporating  the  city  of  W.,  and  providing 
that  the  board  of  aldermen  of  such  city  shall 
have  power  to  regulate,  control,  license,  or  pre- 
vent the  sale  of  spirituous,  vinous,  and  malt 
liquors,  and  preserve  the  peace,  order,  and 
tranqmlllty  of  the  city,  such  board  had  power 
to  pass  reasonable  ordinances  to  restrict  and 
regulate  the  liquor  traffic  in  such  city,  and  to 
prohibit  the  same,  at  their  election. 

3.  City  ordinances  regulating  the  liquor  traf- 
fic prohibited  the  use  of  any  contrivance  ob- 
structing the  view  of  the  interior  of  the  saloon 
from  the  outside;  required  all  liquors  to  be 
served  and  drunk  at  the  counter ;  prohibited  the 
use  of  tables,  lounges,  etc;  declared  that  the 
saloon  keepers,  their  servants  or  employes, 
should  not  use  an;r  side  or  rear  doors,  trap  doors, 
elevators,  or  stairways  for  the  purpose  of  sell- 
ing or  delivering  liquor;  established  business 
hours  between  6  o'clock  in  the  morning  and  8 
o'clock  in  the  evening;  prohibited  the  saloon 
keeper  or  his  employes  from  being  in  the  saloon 
during  closing  hours ;  prohibited  the  use  of  bil- 
liard tables,  pool  tables,  gaming  devices,  tenpin 
alleys,  or  other  devices  in  saloons ;  and  also  pro- 
hibited the  maintaining  of  any  restaurant  or 
committee  rooms  connected  with  the  barroom 
of  the  saloon,  or  in  the  same  building  where 
liquors  were*  sold,  unless  the  places  were  sep- 
arated by  one  or  more  solid  perpendicular  walls, 
with  no  openings  of  any  kind  therein;  and  au- 
thorised tiie  board  of  aldermen  to  revoke  the 
license  of  a  saloon  keeper,  in  addition  to  the 
Imposition  of  a  fine,  for  breach  of  such  regula- 
tions. Held,  that  such  regulations  were  not  ob- 
jectionable as  unreasonable. 

Douglas,  J.,  dissenting  in  part 

Appeal  from-  Superior  Court,  Beaufort 
County;  Hoke,  Judge. 

Bill  by  Smith  Paul  against  the  city  of 
Washington  to  restrain  defendant  from  en- 
forcing certain  liquor  ordinances.  From  an 
order  dissolving  a  restraining  order,  plaintiff 
appeals.    Affirmed. 

This  is  an  appeal  of  the  plaintiff  from  an 
order  made  by  Judge  Hoke  in  which  he  dis- 
solved a  restraining  order  theretofore  made 
in  the  case.  The  plaintiff  was,  before  the 
1st  day  of  January,  1904,  and  at  the  time 
this  action  was  commenced  (January  18, 
1901),  engaged  in  retailing  liquor  in  the  city 
of  Washington,  N.  O.,  in  a  large  two-story 
brick  building  situated  at  the  comer  of  Main 
street  and  Whitecar  alley.  There  is  a  front 
door  upon  Main  street  and  a  side  door  upon 
Whitecar  alley,  and  also  a  door  from  the 
rear  of  the  building  opening  into  the  lot  upon 
which  the  building  stands;  and  there  hai 
been,  and  btil]  Is,  a  cellar  beneath  the  build* 
£ng,  with  a  trapdoor  leading  to  the  cellar 
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and  the  cellar  has  been  used  and  could  be 
used  for  storage  purposes.  Prior  to  the  Ist 
day  of  January,  1904,  the  plaintiff  rented  out 
the  second  story  of  the  building  as  a  general 
restaurant,  and  a  part  of  the  time  conducted 
the  same  on  his  own  account  On  the  4th 
of  November,  1908,  the  board  of  aldermen 
of  the  city  of  Washingt<m  enacted  and  adopt- 
ed (to  go  into  effect  on  the  1st  day  of  Janu- 
ary, 1904)  the  following  ordinances: 

"(1)  That  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation,  carrying  on  the  busi- 
ness of  selling  spirituous,  vinous  or  malt 
liquors  in  Washington,  or  for  any  agent, 
servant  or  employee  of  such  person,  firm  or 
corporation,  to  have,  use,  permit  or  allow  In 
their  saloons,  sales  room  or  place  of  business, 
any  storm  doors,  partitions,  screens,  blinds, 
stained  glass,  or  any  contrivance  which  shall 
In  any  manner  obstruct  the  view  of  the  in- 
terior of  his  or  their  saloon,  sales  room  or 
place  of  business  or  any  part  thereof,  or 
which  shall  in  any  manner  conceal  or  cut 
off  any  view  of  any  person  or  persons  in 
such  saloon,  sales  room  or  place  of  business 
from*  and  through  the  front  door  and  win- 
dows thereof.  All  front  doors  shall  be  glass 
paneled,  one  glass  to  the  shutter;  the  bot- 
tom of  said  panel  shall  not  be  more  than 
four  feet  in  height  from  the  level  of  the 
sidewalk;  the  bottom  of  glass  in  all  front 
windows  shall  not  be  more  than  four  feet 
in  height  from  the  level  of  the  sidewalk;  all 
glass  in  front  windows  and  front  doors  shall 
be  kept  4;lean  of  dirt,  specks  or  anything  that 
will  dim  or  obstruct  the  view  of  the  Interior 
of  such  saloon,  sales  room  or  place  of  busi- 
ness. No  counters  shall  extend  more  than 
fifty  feet  from  the  front  door  or  doors  of 
said  saloon  or  saloons.  All  liquor  shall  be 
served  at  the  counter,  and  all  liquors  drunk 
In  said  saloon  or  saloons  shall  be  drunk  at 
the  said  counter  or  counters;  and  any  person 
violating  this  ordinance  shall,  upon  convic- 
tion thereof  be  fined  fifty  dollars.  Bach  and 
every  day  upon  which  a  violation  of  this 
section  shall  be  committed  or  continued  shall 
constitute  a  separate  offense. 

"(2)  That  it  shall  be  unlawful  for  any  per- 
son, firm  or  corporation,  carrying  on  the  busi- 
ness of  selling  spirituous,  vinous  or  malt  liq- 
uors in  Washington,  or  f(n*  any  agent,  serv- 
ant or  employee  of  such  person,  firm  or  cor- 
poration to  use,  permit  or  allow  any  side  door 
or  pear  door,  trap  doors,  elevators  or  stair- 
ways for  entrance  to  or  exit  ttom  his  or  their 
saloon^  sales  room  or  place  of  business  by 
side  or  rear  door  or  place  of  entrance  or  exit; 
nor  shall  any  spirituous,  vinous  or  malt  liq- 
uors be  sold  or  delivered  through  any  window 
or  other  opening,  and  any  person  violating 
this  ordinance  shall  upon  conviction  thereof 
be  fined  fifty  dollars.  Bach  and  every  day 
upon  which  a  violation  of  this  section  shall 
be  committed  or  continued  shall  constitute  a 
separate  offense;  provided  nothing  herein 
contained  shall  prevent  the  use  of  such  back 
or  side  -doors  by  the  person  or  persons  carry- 


ing on  said  business,  his  or  their  agents, 
ants  or  employees  for  purposes  other  than 
the  sale  or  delivery  of  liquors. 

♦•(3)  That  It  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  to  whom  shall  be 
granted  a  license  to  sell  spirituous,  vinous 
or  malt  liquors  by  the  board  of  aldermen  of 
Washington,  or  for  any  agent,  servant  or  em- 
ployee of  such  person,  firm  or  corporation  to 
sell,  give  away  or  In  any  manner  part  witb 
dlrectiy  or  Indhrectly  any  liquor  or  drinks  In 
his  or  their  saloon,  sales  room  or  place  of 
business  between  the  hours  of  eight  o'clock 
In  the  evening  and  six  o^dock  In  the  morn- 
ing, or  permit  or  allow  the  doors  of  his  or 
their  saloon,  sales  room  or  place  of  business 
to  be  opened  or  remain  open  between  said 
hours;  and  every  person  violating  this  ordi- 
nance shall  upon  conviction  thereof  be  fined 
fifty  dollars.  Bach  and  every  day  upon 
which  a  violation  of  this  section  shall  be 
committed  or  continued  shall  constitute  a 
separate  offense. 

"(4)  That  in  every  saloon  or  room  where 
the  business  of  selling  spirituous,  vinous  or 
malt  liquors  shall  be  carried  on  under  a  li- 
cense from  the  board  of  aldermen  of  Wash- 
ington, the  person,  firm  or  corporation,  hold- 
ing such  license  shall  keep  burning  through- 
out the  period  of  darkness,  each  and  every 
night,  a  gas  or  electric  light  of  such  bright- 
ness that  objects  in  the  rear  of  said  roooi 
may  be  plainly  seen;  and.no  such  room  shall 
be  entered,  opened,  kept  open  or  occupied  by 
any  person  whomsoever  between  the  hovrs 
of  closing  on  Saturday  night  at  eight  o'clock 
and  the  hoars  for  opening  on  the  next  Mon- 
day morning  at  six  o'clock.  Any  person, 
firm  or  corporation,  or  his  or  thehr  servant, 
agent  or  employee  who  shall  violate  this  or- 
dinance, shall  upon  conviction  thereof  be 
fined  fifty  dollars. 

*'(5)  That  it  shall  be  unlawful  for  any  per- 
son, firm  or  corporation  carrying  on  the  busi- 
ness of  selling  spirituous,  vinous  or  malt  liq- 
uors In  Washington,  or  for  any  agent,  serv- 
ant or  employee  of  such  person,  firm  or  cor- 
poration to  have,  use^  permit  or  allow  in  his 
or  their  saloons  sales  room  or  place  of  busi- 
ness, or  in  any  room  connected  therewith, 
any  billiard  table  or  pool  table,  tenpin  al- 
leys, gaming  tables  or  any  games  or  gaming 
devices  whatsoever,  whether  the  same  be 
played  or  used  or  played  for  amusement  and 
exercise  or  for  anything  of  value,  and  shall 
also  be  unlawful  to  have,  use,  permit  or  al- 
low in  his  or  their  saloon,  sales  room  or 
place  of  business  or  in  any  room  connected 
therewith,  any  restaurant,  eating  house,  room 
or  table  or  any  means  or  contrivance  what- 
ever for  providing,  supplying  or  furnishing 
food,  whether  the  same  is  to  be  provided, 
supplied  or  furnished  for  giving  away  or  for 
selling  to  customers,  and  It  shall  be  unlaw- 
ful to  permit  or  allow  in  his  or  their  saloon, 
sales  room  or  place  of  business,  obscene  pic- 
tures, the  printing  to  be  exposed  to  view  on 
the  walls  thereof  or  elsewhere  in  the  room. 
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Any  person,  firm  or  corporation,  his  or  their 
agents,  servants  or  employees  who  shall  vio- 
late this  section  shall  upon  conviction  be 
fined  fifty  dollars. 

"(6)  No  saloon  shall  be  conducted,  or  shall 
any  spirituous,  vinous  or  malt  liquors  be  sold 
or  disposed  of  in  any  building  in  which  there 
is  a  restaurant,  eating  house,  room,  table, 
or  any  means  or  contrivance  whatever  for 
providing,  supplying  or  furnishing  food, 
whether  the  same  be  provided,  supplied  or 
furnished  free  or  for  pay:  provided  this  shall 
not  apply  where  the  saloon  or  place  wherein 
liquor  is  disposed  of  and  the  room  or  place 
where  food  is  furnished  or  supplied  shall  be 
separated  by  one  or  more  solid,  upright,  p^- 
pendicnlar  walls,  with  no  doors,  nor  openings 
of  any  kind  therein.  Any  penson,  firm  or 
corporation,  his  or  their  agents,  servants  or 
employees  who  shall  violate  this  section,  shall 
upon  conviction  be  fined  fifty  dollars. 

"(7)  That  any  and  all  licenses  herea'fter 
granted  by  the  board  of  aldermen  of  Wash- 
ington for  the  sale  of  liquors  shall  be  Issued 
by  the  said  board  and  be  accepted  by  the 
applicant  therefor  upon  the  express  condi- 
tion that  a  violation  of  any  of  the  foregoing 
ordinances,  of  any  statute  or  ordinance  regu- 
lating the  sale  of  liquors  in  or  at  the  saloon, 
sales  room  or  place  of  business  for  which 
the  license  has  been  granted,  shall  work  a 
forfeiture  of  said  license,  and  that  the  board 
of  aldermen  npon  satisfactory  evidence  of 
such  violation  shall  have  the  power  of  declar- 
ing such  license  revoked,  and  such  condition 
shall  be  incorporated  in  the  license  wh«i 
granted.  Upon  complaint  made  to  the  may- 
or that  any  person,  company  or  firm  has  vio- 
lated any  of  the  said  ordinances  or  statutes, 
he  shall  forthwith  summon  such  person, 
company  or  firm  to  appear  before  the  board 
of  aldermen  at  a  given  time,  not  less  than 
three  days  notice  being  given,  to  show  cause 
why  such  license  should  not  be  revoked.'* 

On  January  2,  1904,  the  ordinances  being 
in  full  force,  a  license  to  retail  liquor  was 
granted  to  the  plaintiff  by  the  board  of  alder- 
men npon  a  condition  inserted  in  the  license 
that  a  violation  of  any  of  the  ordinances 
should  work  a  forfeiture  of  the  license. 

Ohas.  F.  Warren,  for  appellant  Bnggw 
A  Ward,  for  appellee. 

MONTOOMBRT,  J.  (after  stating  the 
facts).  The  plaintiff  commenced  this  action 
for  relief  by  injunction,  his  object  being  to 
avail  himself  of  the  benefits  of  his  license 
and  at  the  same  time  to  nestrain  and  enjoin 
the  defendant  from  enforcing  the  ordinances 
on  the  ground  that  they  were  oppressive, 
vexatious,  and  unreasonable.  He  is  met  in 
limine'  by  the  contention  on  the  part  of  the 
defendant  that  he  cannot  try  the  validity 
•of  an  ordinance  of  a  municlpkl  corporation 
•by  injnncti(»),  and  that  he  can  have  no  re- 
lief in  equity  because  he  can  have  fnll  relief 
ih  a  court  of  law  if  the  ordinance  be  unlaw* 


ful.  The  cases  of  Cohen  ▼.  Commissioners, 
77  N.  C.  2,  Wardens  v.  Washington,  109  N. 
C.  21,  13  S.  E.  700,  Scott  v.  Smith,  121  N.  0. 
94,  28  S.  B.  64,  were  dted  in  the  argument  of 
the  defendant's  counsel  here  in  support  of 
the  contention. 

In  answer  to  that  position,  the  counsel  of 
the  appellant,  while  questioning  the  correct- 
ness of  the  law  of  those  cases,  yet  insists  that 
the  facts  there  can  be  distinguished  from 
those  in  the  present  case;  that  the  reason 
assigned  in  those  cases  by  the  court  for  deny- 
ing redress  in  equity  is  that  the  plaintiff  , 
could  have  complete  redress  in  an  actibn  at 
law  for  damages;  that  the  court  certainly 
could  not  have  meant  that  damages  could  be 
recovered  against  the  municipal  corpora- 
tions, for  the  reason  that  municipal  corpora- 
tions are  not  liable  for  tdrts  in  the  nature  of 
trespass  committed  by  their  oflQcers-^polioe- 
men— when  they  undertake  to  enforce  nncon- 
stitutional  and  void  ordinances  enacted  in- 
the  attempted  exercise  of  police  powers  or 
public  or  governmental  functions;  nor  conld 
it  have  intended  to  say  that  damages  could 
be  recovered  against  the  memb^s  of  the 
board  of  aldermen  of  cities  and  towns  indi- 
vidually or  personally,  for  municipal  officers 
who  enact  ordinances  ^nder  a  claim  of  pow- 
er from  the  legislative  branch  of  the  govern- 
ment are  vested  with  the  immunities  and 
privileges  of  government,  and  consequently 
are  exempt  from  liability  if  they  have  made 
a  mistaken  nse  of  their  powers;  and  that  tiie 
court  mnst  have  meant,  therefore,  that  the 
policemen  who  actually  made  the  arrests  nn- 
der  an  unconstitutional  municipal  ordinance 
are  liable  in  damages  to  the  person  aggriev- 
ed. And  the  counsel  of  the  appellant  further 
insisted  that,  as  in  the  present  case  the  po- 
licemen are  and  were  insolvent,  and  on  that 
account  a  recovery  against  them  would  be 
worthless,  and  afford  no  redress  to  the  ap- 
pellant for  injuries  he  may  have  sustained  if 
the  ordinances  are  void,  the  case  was  easily 
to  be  distinguished  from  Cohen  v.  Commis- 
sioners, supra,  and  the  other  similar  cases 
mentioned,  where  It  did  not  appear  that  the 
officers  making  the  arrests  were  insolvent 
The  counsel  further  contended  that  the  sug- 
gestion made  in  Wardens  v.  Washingrton, 
supra,  that  one  who  doubts  the  validity  of 
a  municipal  ordinance  might  raise  the  ques- 
tion by  a  defense  of  himself  when  he  might 
be  arraigned  upon  a  criminal  charge  for  an 
alleged  violation  of  a  town  ordinance,  places 
the  complainant  at  a  disadvantage;  that  it 
wonld  be  a  hard  law  to  compel  a  citizen  who 
has  no  redress  in  the  way  of  damages  against 
the  municipal  corporation  or  its  aldermen 
personally,  or  from  the  constable  or  police- 
man (on  account  of  his  Insolvency)  who 
makes  the  arrest  under  an  unlawful  ordi- 
nance, to  compel  him  to  violate  the  law— the 
ordinance— at  his  peril  In  order  to  test  its 
validity. 

The  writer  of  this  opinion  is  in  sympathy 
with  the  argument  of  the  counsel  of  the  ap» 
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pellant,  but  the  majority  of  the  court  are  of 
the  opinion  that  the  law  as  laid  down  in  the 
cases  above  cited  is  correct  in  principle,  and 
applies  to  the  facts  of  this  case,  and  to  all 
others  in  which  the  attempt  may  be  made  to 
tefit  the  validity  of  a  municipal  ordinance  by 
Injunction.  That  view  of  the  case  by  the 
court  would  relieve  us  of  the  consideration  of 
the  question  of  the  alleged  unlawfulness  of 
the  ordinance,  but,  as  a  decision  upon  that 
branch  of  the  case  will  be  of  so  much  im- 
portance to  the  public,  we  will  now  take  up 
that  question  for  discussion  add  decision. 

No  question  can  be  raised  in  this  case  as 
to  the  power  of  the  board  of  aldermen  to  pass 
reasonable  ordinances  to  restrict  and  regu- 
late the  liquor  traffic  in  Washington,  and 
even  to  prohibit  it  if  they  see  fit  to  do  so.  In 
section  18  of  chapter  170,  p.  362,  Priv.  Laws 
1903,  entitled  "An  act  to  incorporate  the  dty 
of  Washington,"  it  is  enacted  *'that  among 
the  pow^s  conferred  on  the  board  of  alder- 
men are  these:  They  may  ♦  ♦  ♦  regu- 
late^ control,  tax,  license  or  prevent  the  es- 
tablishment of  junk  and  pawn  shops,  their 
keepers  or  brokers,  and  the  sale  of  spirituous, 
vinous  or  malt  liquors;  •  •  *  provide  for 
the  proper  observance  of  the  Sabbath,  and 
the  preservation  of  the  peace,  order  and  tran*- 
quillity  of  the  city."  It  was  argued  in  this 
K!ourt  for  the  defendant  that,  as  the  board 
of  aldermen  were  given  the  power  to  pre- 
vent the  sale  of  intoxicating  liquors  within 
the  city  limits,  therefore,  under  the  maxim 
that  "the  greater  includes  the  less,"  ordi- 
nances regulating  and  restricting  the  traffic, 
if  the  aldermen  should  see  fit  not  to  prevent, 
but  to  license,  whether  reasonable  or  un- 
reasonable, were  matters  in  their  discretion, 
and  not  reviewable  by  the  courts.  We  think 
that  that  is  not  a  proper  view  of  the  powers 
of  the  aldermen,  or  of  the  rights  of  those 
who  may  be  licensed  to  sell  liquor  by  the 
board.  They,  as  we  have  sald»  had  the  right 
to  prevent  or  prohibit  entirely  the  sale  of 
liquor.  They  had  also  the  power  to  license 
the  traffic,  and  to  regulate  it,  and,  having 
adopted  as  a  choice  the  plan  of  licensing  and 
then  regulating,  it  must  follow  that  the  regu- 
lations and  restrictions  must  be  such  as  are 
reasonable,  and  their  reasonableness  must 
be,  in  case  of  contest,  finally  decided  by  the 
courts.  State  v.  Taft,  118  N.  C.  1190,  23  S. 
B.  970,  32  L.  R.  A.  122,  64  Am.  St  Rep.  768; 
State  V.  Yopp,  97  N.  G.  477,  2  S.  E.  458,  2 
Am.  St  Rep.  305. 

In  the  consideration  of  the  reasonableness 
of  these  ordinances,  it  must  be  understood 
that  they  are  to  be  discussed  from  the  point 
of  view  of  our  state  legislation  on  the  subject 
of  the  liquor  traffic,  and  the  decisions  of  our 
court  upon  that  legislation.  The  restrictions 
and  limitations  with  which  the  legislative 
branch  of  our  government  for  many  years 
past,  at  the  demand  of  a  strong  and  aggres- 
sive sentiment  individual  and  public,  against 
the  evils  of  intemperance,  have  environed 
this  traffic,  and  the  firm  suppon  of  this  legi»- 


lation  by  the  courts,  afford  unmistakable  evi- 
dence that  the  traffic  is  dangerous  to  society 
in  its  moral  effects,  and  injurious  to  the  ma- 
terial welfare  of  the  commonwealth.  The 
police  power,  directly  through  the  Legislature 
and  indirectly  through  municipal  corpora- 
tions, is  being  more  and  more  exercised  in 
the  regulation  and  suppression  of  the  sale 
of  liquor,  on  the  theory  that  it  is  evil  in  its 
nature,  until  such  legislation  has  grown  into 
a  system  of  temperance  legislation.  Back 
encroachment,  however,  has  been  stubbornly 
resisted  by  those  engaged  in  the  trade.  This 
court  lias  in  no  uncertain  language  approved 
of  the  legislation  on  this  subject  In  Bailey 
y.  Raleigh,  130  N.  C.  209,  41  S.  B.  281,  68 
L.  R.  A.  178,  the  court  said,  referring  to  the 
restrictions  in  the  prohibition  act  for  Raleigh, 
"This  is  done  under  the  exercise  of  the  police 
power,  owing  to  the  evil  tendency  of  the  busi- 
ness;" and  in  State  v.  Ray,  131  N.  G.  817, 
42  S.  B.  960,  "Liquor  itself  is  regarded  as  an 
.evil,  an  enemy  of  civilization  and  good  gov- 
ernment" From  the  standpoint  of  the  stat- 
ute law  on  the  subject  and  the  decisions  of 
the  court,  the  rule  with  reference  to  what  the 
law  would  regard  as  undue  restrictions  upon 
a  useful  business  cannot  be  the  same  as  that 
applicable  to  the  liquor  traffic.  What  would 
be  a  deprivation  of  the  use  of  property  with- 
out due  process  of  law,  or  an  infringement 
of  personal  liberty  against  one  engaged  in  a 
useful  trade,  would  not  be  such  when  consid- 
ered in  connection  with  the  property  or  per- 
son with  one  engaged  in  the  sale  of  intoxicat- 
ing liquors,  as  is  pointed  out  in  State  v.  Ray, 
supra,  where  the  court  said:  *'It  must  be  un- 
derstood that  they  [saloons]  stand  on  a  very 
different  footing  to  the  sale  of  dry  goods  and 
family  groceries.  Liquor  itself  is  regarded 
as  an  evil,  an  enemy  of  civilization  and  good 
government  Its  sale  without  a  license  is 
condemned  and  prohibited  by  law,  and  the 
regulations  closing  at  certain  hours  such 
shops  might  well  be  put  upon  the  Implied 
power  as  being  for  the  public  good."  In  look- 
ing at  the  ordinances  as  a  whole,  it  is  readily 
seen  that  the  aldermen  in  enacting  them  had 
in  view  the  purpose  to  cause  the  licensee  to 
give  publicness  to  whatever  might  go  on  in- 
side of  the  place  in  which  liquors  might  be 
sold,  instead  of  allowing  secrecy  about  the 
matter;  to  break  up,  as  far  as  possible,  loaf- 
ing and  loitering  in  saloons;  to  prohibit  the 
young,  or  those  who  might  not  be  permitted 
to  enter  the  front  doors,  to  come  in  by  means 
of  side  and  rear  doors  in  a  clandestine  man- 
ner, or  to  get  liquor  from  rear  and  side  doorfl» 
or  to  do  indirectly  the  same  thing  by  means 
of  having  eating  houses  connected  with  the 
drinking  places;  to  take  from  the  saloons 
enticements  and  allurements  which  have  a 
tendency  to  attract  the  senses,  and  to  devel- 
op and  foster  the  susceptibility  of  vice  and 
immorality;  *to  close  the  saloon  at  homs 
when  general  work  is  over  for  the  day,  t» 
the  end  that  the  inexperienced,  the  yonnf 
and    impressionable,    and    the    unfortunate 
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of  those  wtko  bave  been  at  work  in  useful 
occupations  may  not  be  induced  to  spend 
tbebr  evenings  and  their  money  in  the  bar- 
room; and  to  have  lights  kept  burning  and 
doors  closed  during  prohibited  hours  that 
the  officials  may  more  easily  preserve  the 
public  peace  and  order,  and  that  the  public 
may  know  that  the  laws  in  respect  to  the 
retailing  of  intoxicating  liquors  are  being 
obeyed. 

In  respect  to  the  first  ordinance  it  Is  In- 
sisted for  the  plaintiff  that  that  part  forbid- 
ding the  use  of  partitions  was  not  only  oa* 
acted  without  authority,  and  is  unreasonable, 
but  that  it  is  positively  mischievous,  in  that 
it  prevents  the  separation  of  the  white  and 
negro  races  while  they  are  drinking  in  the 
saloon.  The  law  has  no  requirement  for  race 
separation  in  barrooms,  and,  if  their  keepers 
think  it  necessary  to  make  the  separation, 
there  is  really  nothing  In  the  ordinance  that 
prevents  them  from  so  doing.  The  partition 
can  be  run  fiom  the  front  toward  the  coun- 
ter, and  one  side  can  be  allotted  to  one  race 
and  the  other  to  the  other,  and  the  ordinance 
will  not  be  violated;  for  it  only  provides 
that  the  partitions  or  screens  shall  not  "con- 
ceal or  cut  off  any  view  of  any  person  or  per- 
sons in  such  saloon,  sales  room,  or  place  of 
business  froin  and  through  the  front  doors 
and  windows  thereof.*'  We  have  no  decisions 
of  this  court  on  the  subject  of  the  power  of 
municipal  corporations,  or  even  of  the  Gen- 
eral Assembly,  to  prohibit  the  use  in  saloons 
of  stormdoors,  screens,  stained  glass,  or  any 
contrivances  wlilch  obstruct  the  view  of  the 
interior  of  saloons,  or  as  to  what  kind  of 
doors  and  windows,  whether  of  glass  or  of 
other  material,  shall  be  used;  but  the  de- 
cisions from  other  states  fully  sustain  the  re- 
quirements of  the  first  ordinance  in  all  these 
respects,  and  we  are  of  the  opinion  that  the 
ordinance  is  a  reasonable  one. 

We  think  further  that  that  part  of  that  or- 
dinance which  requires  that  all  liquors  shall 
be  served  at  the  counter,  and  shall  be  drank 
at  the  counter,  Is  also  a  reasonable  require- 
ment, being  calculated  to  prevent  loafing  and 
loitering,  and  also  to  diminish  the  quantity 
that  might  be  drank.  Drinking  to  excess 
would  certainly  be  more  apt  to  take  place 
where  guests  could  be  seated  around  tables 
or  lounges  with  other  attractions  that  might 
be  offered. 

In  regard  to  the  second  ordinance  the  con- 
tention of  the  plaintiff  is  that  It  is  ^'arbitrary, 
oppressive,  vexatious,  unreasonable,  and  void" 
In  that  it  deprives  the  plaintiff  of  the  use  and 
convenience  of  his  property  without  due  pro- 
cess ot  law.  By  that  ordinance  saloon  keep- 
ers and  their  servants  and  employes  are  not 
permitted  to  use  any  side  or  rear  doors,  or 
trapdoors,  elevators,  or  stairways,  for  the  pur- 
pose of  selling  or  delivering  liquor  through 
such  communications;  but  the  ordinance  does 
not  prohibit  the  use  of  such  entrances  and 
exits  for  any  other  purposes  than  the  sale 
and  delivery  of  liquors.    That  certainly  Is  a 


restriction  upon  the  pUintilTs  property,  but, 
in  our  opinion,  it  is  not  an  unreasonable  re- 
striction; certainly  not  one  so  unreasonable 
as  to  warrant  us  to  declare  it  void.  As  was 
said  in  the  case  of  State  v.  Yopp,  97  N.  G. 
477,  2  S.  E.  458,  2  Am.  St  Rep.  305:  "Such 
statutes  [police  regulations]  are  valid,  unless 
the  purpose  or  necessary  effect  is  not  to  reg- 
ulate the  use  of  property,  but  to  destroy  it 
As  we  have  said,  it  is  the  province  of  the 
Legislature  to  decide  upon  the  wisdom  and  ex- 
pediency of  such  regulations  and  restraints, 
and  the  courts  cannot  declare  them  void,  or 
interfere  with  their  operation,  unless  they  are 
so  manifestly  unjust  and  unreasonable  as  to 
destroy  the  lawful  use  of  property,  and  hence 
are  not  within  the  proper  exercise  of  the  po- 
lice power  of  the  government  Oourts  cannot 
regulate  the  exercise  of  this  power;  they  can 
only  declare  the  Invalidity  of  statutes  that 
transcend  Its  limits.  The  exercise  of  this 
power  does  not  extend  to  the  destruction  of 
property  under  the  form  of  regulating  the  use 
of  it,  unless  in  cases  where  the  property  or 
the  use  of  it  constitutes  a  nuisance."  The 
plaintiff's  property  Is  not  destroyed  by  this 
ordinance.  It  Is  true  the  regulations  con- 
cerning its  use  by  the  aldermen  are  stringent 
but  we  cannot  say  they  are  too  much  so,  when 
the  purposes  for  which  the  building  Is  being 
used  are  taken  Into  consideration.  The  board 
of  aldermen  have  said  that  that  part  of  the 
plaintiff's  building  which  he  uses  for  the  sale 
of  liquor  is  a  suitable  place,  and  sufficient 
for  that  purpose,  and  that  the  use  of  the  for- 
bidden parts  of  that  building  in  connection 
with  the  sale  of  liquor  are  not  necessary,  and 
would  prevent  if  so  used,  the  proper  regula- 
tion of  the  sale  of  spirituous  liquors.  We 
have  no  doubt  that  the  defei^dant,  under  the 
power  given  In  the  charter,  had  a  right  to 
confine  the  sale  of  liquor  to  a  particular  room 
In  that  building,  and  to  prohibit  the  use  of 
side  and  rear  doors,  trapdoors,  elevators,  and 
stairways  leading  to  or  out  of  that  room  for 
the  purposes  of  selling  or  delivering  liquors. 
It  is  contended  that  the  third  ordinance 
is  unlawful  for  the  reason  that  it  prohibits 
the  selling  or  giving  away  liquors  between 
the  hours  of  8  o'clock  in  the  evening  and  6 
o'clock  in  the  morning,  and  also  for  that  it 
prohibits  the  saloon  keeper  or  his  employ^ 
to  open  the  doors,  or  allow  them  to  remain 
open  between  said  hours.  In  State  v.  Thom- 
as, 118  N.  O.  1221,  24  S.  fl.  535,  the  hours 
prescribed  by  the  ordinance  were  10  o'clock 
p.  m.  and  4  o'clock  a.  m.,  and  there  was  no 
question  made  In  that  case  on  the  reasonable- 
ness of  such  hours.  It  seems  to  us  that  the^ 
hours  of  closing  and  opening  in  the  case  be- 
fore us  are  not  unreasonable.  For  a  few 
months  in  the  year  there  might  be,  in  the 
mornings,  a  couple  of  hours  of  daylight  in 
which  the  retailing  of  liquor  might  not  be 
carried  on,  but  it  does  seem  that  those  hours— 
hours  in  which  the  greater  number  In  each 
community  is  engaged  in  preparing  for  the 
day's  duties  and  living— might  be  spent  In 
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some  useful  way  without  injury  to  saloon 
keeper.  He  would  then  have  nearly  14  hours 
in  which  to  supply  the  demand  for  his  wares. 
That  ought  to  be  ample  time  for  all  legiti- 
mate needs  and  necessities. 

So  far  as  the  requirement  in  the  fourth  or- 
dinance that  places  for  the  retailing  of  liquor 
shall  be  kept  reasonably  lighted,  it  seems  to 
us  there  can  be  no  just  objection,  for  on  its 
face  it  seems  a  yery  fair  and  proper  police 
regulation.  But  in  respect  to  that  require- 
ment wliich  makes  it  unlawful  for  the  own- 
ers of  saloons  to  enter  their  buildings  between 
the  hours  of  closing  on  Saturday  night  at  8 
o'clock  p.  m.  and  the  hour  for  opening  next 
Monday  morning  at  6  o'clock  we  liare  some 
doubt  In  the  case  of  State  y.  Tliomas,  118 
N.  G.  1221,  24  S.  B.  635,  the  charge  was  that 
the  defendant  remained  in  his  bazroom  after 
the  hour  prescribed  for  dosing.  In  that  case 
the  ordinance  made  "it  unlawful  for  any 
barkeeper,  clerk  or  agent  or  any  person  what- 
Boeyer  to  keep  open,  or  be  or  remain  In,  a  bar 
room  or  other  place  where  epiritaoiis  or  in- 
toxicating liquors  are  sold  between  10  o'clock 
p.  m.  and  4  o'clock  a.  m."  The  court  there 
held  that  the  charter  of  Marlon  did  not  em- 
power the  town  to  pass  the  ordinance,  and 
that  under  the  general  law  (Code,  ft  3800)  the 
power  did  not  exist  to  pass  the  ordinance. 
Under  the  charter  of  the  dty  of  Washington 
the  board  of  aldermen,  as  we  have  seen,  had 
the  power  either  to  prohibit  the  sale  of  liquor 
or  to  regulate  and  control  its  sale,  and  the 
only  question  Is  whether  this  part  of  the 
fourth  ordinance,  preyentlng  the  owners  of 
saloons  from  entering  their  saloons  during 
Sundays,  Is  reasonable.  As  we  haye  said,  we 
haye  our  doubts  about  this  matter,  bnt  as  that 
part  of  the  ordinance  is  not  clearly  nnreason- 
able,  and  remembering  that  the  board  of  al- 
dermen haye  full  opportunity  to  judge  of  such 
a  necessity,  we  do  not  feel  called  upon  to  set 
aside  their  judgment  by  declaring  the  ordi- 
nance inyalld  on  the  ground  that  it  Is  unrea- 
sonable. We  cannot  see  that  the  objections 
to  the  fifth  ordinance  are  reasonable  objec- 
tions. Billiard  tables,  pool  tables,  gambling 
tables,  tenpln  allesni,  and  other  gaming  de- 
ylces,  whether  played  for  amusement  and 
exercise  or  for  anything  of  yalue,  are  such  at- 
tractions as  ought  not  to  be  used  in  saloons 
where  liquor  is  sold.  They  entice  and  allure 
men  into  the  temptation  to  drink,  and  encour- 
age loafing  and  lounging.  It  is  true  that  In 
the  Reyenue  Laws  of  1908  a  tax  Is  leyled  on 
billiard  and  pool  tables  and  bowling  alleys 
connected  with  any  place  where  liquor  Is  sold 
or  allowed  to  be  drunk,  whether  kept  under 
the  same  roof  or  not;  but  It  does  not  follow 
from  this  that  it  is  not  In  the  power  of  a 
municipal  goyernment  that  Is  authorized  by 
its  charter  to  prohibit  the  sale  of  liquor,  or  to 
license  its  sale,  and  then  regulate  It,  and  de- 
clare that  billiard  and  pool  tables  shall  not 
be  used  in  connection  with  barrooms.  It  Is 
only  where  they  are  not  prohibited  from  be* 
Ing  used  by  the  lawful  authority  that  they  can 


be  taxiML  Under  the  fifth  ordinance  there  Is 
no  prohibition  against  the  use  of  restaurants 
or  eating  houses,  rooms  or  tables  for  proyiding 
or  fiurnishing  food,  being  kept  in  the  same 
building  in  which  liquor  is  sold,  but  the  pro- 
hibition Is  against  haying  such  restaurants 
or  eating  rooms  connected  with  the  barroom* 
We  cannot  say  that  that  prohibition  Is  un- 
reasonable. 

The  sixth  ordinance  enacts  that  no  place 
where  spirituous,  malt,  or  ylnous  liquors  are 
sold  or  disposed  of  shall  be  in  any  bufldlng 
in  which  there  is  a  restaurant,  eating  house, 
room,  or  any  means  or  contriyance  for  pro- 
yiding or  furnishing  food,  unless  the  two  pla- 
ces shall  be  separated  by  one  or  more  solid 
upright  perpendicular  walls,  with  no  doors 
nor  openings  of  any  kind  therein.  That  seems 
to  us  a  very  proper  regulation.  Such  a  con- 
dition of  afilairs,  we  can  see»  would  be  most 
concluslye  to  the  bringing  together  of  ele- 
ments of  sodety  whose  conduct  In  many  In- 
stances would  tend  to  produce  disorder.  We 
may  take  judicial  notice  of  a  fact  so  well 
known  that  these  joint  eating  houses  and 
drinking  saloons  afford  opportunities  for  ca- 
rousals and  lawlessness,  and  are  sore  q;K>ts  In 
many  communities. 

It  Is  proyided  In  the  seyenth  ordinance  that 
in  case  of  a  yloUtlon  d  any  of  the  ordinances 
of  the  town  regulating  the  sale  of  liquor  by 
one  licensed  to  sell  liquor  the  board  of  alder- 
men may  haye  the  power  to  inyestigate  the 
matter,  and  to  reyoke  the  license  in  case  it 
should  be  found  that  the  ordinance  had  been 
yiolated.  We  see  no  objection  to  the  ordi- 
nance as  applicable  to  this  case,  espedally 
as  the  plaintiff  in  this  case  had  agreed  to 
that  method  of  trial.  But,  if  that  ordinance 
was  inyalld,  yet  the  others  would  not  be  af- 
fected, and  the  plaintiff  or  any  licensee  of 
the  board  of  aldermen  of  Washington  might 
be  made  to  pay  the  fines  mentioned  in  the 
ordinances  by  the  proper  tribunal,  upon  its 
being  made  to  appear  that  the  ordinance  had 
been  yiolated. 

Chapter '233,  p.  286,  of  the  Acts  of  1008, 
has  no  application  to  the  city  of  Washington, 
for,  as  we  haye  seen,  the  charter  of  that  dty 
confers  on  the  aldermen  the  power  to  regu- 
late or  to  preyent  the  sale  of  intoxicating  liq- 
uors, and  section  10  of  chapter  288>  p.  293, 
of  the  Laws  of  1903,  particularly  dedares  the 
purpose  of  the  act  to  be  not  to  Interfere  with 
such  munidpalities  or  territories  as  are  giyen 
the  power  to  regulate  or  to  prohibit  the  sale 
of  Intoxicating  liquors. 

No  error. 

WALKER,  J.  (concurring).  This  actioD 
was  brought  to  enjoin  the  defendant  from 
enfordng  certain  ordinances  regulating  the 
liquor  traffic  within  Its  corporate  limits,  and 
ftom  reyoklng  and  canceling  the  plaintiff's 
license  to  sell  liquor,  and  to  declare  the  said 
ordinances  null  and  yoid  upon  the  ground 
that  they  impose  unreasonable,  yexatious, 
and  qppresslye  restrictions  cqion  the  bualness 
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ot  AeJUng  liquors  by  those  who  are  licensed 
to  do  so  l)y  the  town  authorities.  The  mo- 
tion for  the  injunction  was  denied,  and  the 
plaintiff  appealed.  It  is  sufficient  I  think, 
for  the  pmpose  of  deciding  the  case  in  the 
▼lew  I  take  of  it  to  state  tliat  it  is  provided 
t^  the  several  ordinances  in  question  that  the 
business  of  retailing  liquors  shall  be  con- 
ducted under  certain  rules  and  regulations 
specified  in  the  ordinances,  and  that  a  fail- 
ure to  comply  with  the  said  rules  and  regur 
lations  or  the  violation  of  any  of  the  ordi- 
nances subjects  the  offender,  upon  convic- 
tion, to  a  fine  of  |50  for  each  day  on  which 
a  violation  occurs.  It  is  not  necessary  to  set 
forth  the  terms  of  the  several  ordinances 
more  particularly  than  I  have  done^  as  the 
court  in  my  opinion,  is  not  at  liberty  to  con- 
sider the  general  question  of  their  validity, 
because  of  an  objection  of  tiie  defendant  in 
limine,  which  is  fatal  to  the  plaintiff's  ac- 
tion, namely,  that  if  we  concede,  for  the  sake 
of  the  argument  the  ordinances  are  invalid, 
the  plaintiff  is  not  upon  the  facts  stated  in 
his  affidavit  entitied  to  any  relief  by  injunc- 
tion. The  plaintiff,  upon  affidavit  obtained 
a  restraining  order  and  an  order  to  show 
cause  why  an  injunctidn  to  the  hearing 
should  not  be  Issued,  and  on  the  return  day 
of  the  order  the  motion  for  a  continuance  of 
the  injunction  was  heard  upon  the  affidavits, 
as  is  stated  in  the  order,  no  complaint  hav- 
ing been  filed,  though  it  is  recited  In  the 
original  restraining  order  that  it  was  granted 
upon  tiie  complaint  and  affidavits.  Regular- 
ly, the  motion  to  continue  the  Injunction 
should  not  have  been  heard  until  the  com- 
plaint was  filed,  and  it  may  be  that  the  law 
contemplates  in  a  case  Hke  this  one  that  the 
complaint  shall  be  filed  in  the  beginning,  so 
that  the  court  may  see  clearly  and  dlstinctiy 
that  the  phiintlff  is  entitied  to  the  relief  de- 
manded, '^here  it  consists  in  restraining  the 
commission  or  continuance  of  an  actf'  (Oode, 
§  338);  but  however  this  may  be,  it  would 
seem  to  be  good  practice  to  require  the  com- 
plaint to  be  filed  when  the  motion  to  con- 
tinue is  heard,  for  it  is  the  allegations  of  the 
complaint  and  not  of  affidavits  merely,  that 
ascertain  and  determine  what  is  the  cause  of 
Bction  out  of  which  arises  the  right  or  equity 
tiiat  requires  protection  pending  the  lltiga- 
ti<Mi.  But  I  will  consider  the  case  without 
r^erence  to  the  question  of  pleading  and 
practice,  as  I  desire  to  state  my  views  upon 
the  legal  merits  involved. 

There  are  two  objections  to  the  plaintiffs 
right  to  maintain  this  action:  First  the 
courts  cannot  enjoin  the  enforcement  of  the 
criminal  law  or  of  municipal  ordinances  im- 
posing fines  or  penalties;  and,  second,  the 
'defendant  under  its  charter,  had  the  power 
^to  prevent  control,  tax,  license,  or  regulate 
the  sale  of  spirituous,  vinous,  or  malt  liq- 
uors,'* and  the  plaintiff,  having  applied  for 
And  accepted  his  license  with  full  knowledge 
of  the  terms  of  the  ordinances,  is  not  in  a 
position  to  question  theit  validity,  but  must 


exercise  the  right  and  privilege  of  selling 
conferred  by  that  license  in  strict  compliance 
with  the  conditions  and  restrictions  imposed. 
In  regard  to  the  first  objection,  we  must 
bear  in  mind  that,  if  the  court  should  issue 
an  Injunction  against  the  institution  of  a 
criminal  prosecution,  it  would  not  only  in- 
terfere with  the  due  administration  of  the 
criminal  law,  which  is  of  the  first  importance 
in  any  well-ordered  system  of  government 
but  it  would  haye  to  restrain  action  by  the 
state,  in  whose  sovereign  name  and  capaci- 
ty all  criminal  cases  are  commenced  and 
prosecuted;  and  the  state  Is  not  even  a  pai'ty 
to  this  action,  and  her  rights  cannot  be  preju- 
diced without  notice  and  a  hearing,  even  if 
we  could  entertain  for  a  moment  with  any 
seriousness  the  proposition  that  a  court  of 
equity  can  interfere  by  injunction  with  the 
adminlstrati<m  of  the  criminal  law.  The  vio- 
lation of  a  town  ordinance  is  made  by  stat- 
ute a  misdemeanor.  Ck>de,  §  3820.  If  it  is 
contended  that  the  ordinance  imposes  a  pen- 
alty for  each  violation  of  it  &nd  that  a  court 
of  equity  will  Interfere  on  behalf  of  the 
plaintiff  to  prevent  vexatious  litigation  and  a 
multiplicity  of  suits,  one  answer,  and  a  con- 
clusive one,  is  that  a  court  of  equity  will 
never  assume  jurisdiction  in  such  a  case  un- 
til the  right  of  the  complaining  party,  or,  in 
this  particular  case,  the  validity  of  the  ordi- 
nance, has  been  first  determined  in  an  ac- 
tion at  law.'  The  true  principle  governing 
such  a  case  is  well  stated  in  Wallack  v.  So- 
ciety, 67  N.  T.  28:  •'The  general  rule  is  that 
the  court  will  not  restrain  a  prosecution  at 
law  when  the  question  is  the  same  at  law 
and  in  equity.  An  exception  exists  where 
an  injunction  is  necessary  to  protect  a  de- 
fendant from  oppressive  and  vexatious  liti- 
gation. But  the  court  acts  in  such  cases  by 
granting  an  injunction  only  after  the  con- 
troverted right  has  been  determined  in  fa- 
vor of  the  defendant  in  a  previous  action. 
On  this  ground  the  chancellor  in  West  v. 
Mayors  10  Paige,  539,  dissolved  a  temporary 
injunction  restraining  the  defendant  from 
prosecuting  suits  against  the  complainant 
for  violation  of  a  corporation  <Nrdinance  claim- 
ed to  be  invalid.  The  unconstitutionality  of 
the  act  of  1872  would  be  a  perfect  defense  to 
a  prosecution  for  the  penalties  given  by  it 
and  the  question  as  to  the  constitutionality 
ef  the  act  has  not  been  determined.  It 
would  doubtiess  be  convenient  for  the  plain- 
tiff to  have  the  judgment  of  the  court  upon 
the  constitutionality  of  the  act  before  sub- 
jecting himself  to  iiabillty  for  accumulated 
penalties.  But  this  is  not  a  ground  for  equi- 
table interference,  and  to  make  it  a  ground 
of  jurisdiction  in  such  cases  would.  In  the 
general  result  encourage,  rather  than  re- 
strain, litigation."  Further,  the  court  thus 
states  the  law:  **The  question  as  to  the 
validity  of  a  corporation  ordinance  does  not 
properly  belong  to  this  court  for  decision, 
where  the  complainants,  as  in  this  case,  have 
a  perfect  defense  at  law  if  the  ordinances  are 
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tnyalld,  or  If  they  do  not  render  the  com- 
plainants, or  those  in  their  employ,  liable  tor 
the  penalty.  And  it  would  be  a  usurpation 
of  Jurisdiction  by  this  court  if  it  should  draw 
to  itself  the  settlement  of  such  q[uestion8 
when  their  decision  was  not  necessary  in  the 
discharge  of  the  legitimate  duties  of  the 
court  •  •  •  This  court  would  not  grant 
an  injunction  to  protect  him  against  the  mul- 
tiplicity of  suits  until  his  right  to  such  pro- 
tection had  been  established  by  a  successful 
defense  at  law  in  some  of  the  suits."  In  16 
Bnc.  of  Law,  p.  870,  we  find  the  following 
succinct  statement  of  the  principle:  "It  is 
a  well-settled  rule,  both  in  England  and 
America,  that  a  court  of  equity  lias  no  Juris- 
diction to  interfere  by  injunction  to  restrain 
a  criminal  prosecution,  whether  the  prose- 
cution be  for  violation  of  statutes  or  for  an 
infraction  of  municipal  ordinances.  The  role 
applies  whether  the  prosecution  is  by  indict- 
ment or  by  summary  process,  and  to  the 
prosecutions  which  are  merely  threatened  or 
anticipated  as  well  as  those  which  have  al- 
ready been  commenced.  So  it  is  not  within 
the  power  of  the  parties  to  waive  the  ques- 
tion relating  to  the  Jurisdiction  of  the  court, 
and  to  compel  it  to  try  the  cause.  If  the 
prosecution  is  under  an  ordinance,  no  ground 
for  enjoining  it  is  constituted  by  the  fact 
that  the  ordinance  is  void,  or  that  the  party 
seeking  the  injunction  has  not  committed  a 
violation  of  the  ordinance,  or  that  the  com- 
plaint in  the  prosecution  under  the  ordi- 
nance states  no  cause  of  action."  In  Bur- 
nett y.  Craig,  30  Ala.  138,  68  Am.  Dec.  116, 
the  plaintiff  sought  to  enjoin  the  enforcement 
of  an  ordinance  against  the  sale  of  liquor,  and 
the  court  said:  "We  have  found  no  case, 
however,  where  chancery  has  restrained  a 
simple  trespass  or  succession  of  trespasses 
on  either  the  person  or  personal  goods.  The 
utmost  extension  of  the  principle  which  has 
come  under  our  observation  embraces  only 
trespasses  to  realty,  where  the  remedial 
agency  is  shown  to  be  necessary  to  prevent 
multiplicity  of  suits,  or  to  avert  irreparable 
mischief.  •  •  •  The  Judgments  and  sen- 
tences of  the  town  council*  of  which  the  ap- 
pellant complains,  were  quasi  criminal  pro- 
ceedings. A  bill  in  chancery  to  restrain  a 
malicious  or  unfounded  prosecution  is  certain- 
ly of  novel  impression.  •  •  •  We  have 
not  been  able  to  find  any  principle  or  ad- 
judged case  which  Justifies  an  injunction  to 
stay  a  prosecution,  either  criminal  or  quasi 
criminal,  or  to  restrain  a  trespass  to  the  per- 
son or  personal  property.  We  think  such  a 
precedent  would  be  an  alarming  stretoh  of 
equity  Jurisdiction.  In  considering  this  case 
simply  on  the  equity  of  the  bill,  we  have  nec- 
essarily regarded  its  averments  as  true.  It 
.Is  not  intended  by  this  to  intimate  an  opinion 
on  the  validity  or  invalidity  of  the  ordinance 
or  of  the  fines  imposed  on  the  appellant 
They  will  be  considered  when  properly  pre- 
sented." In  Moses  v.  Mayor,  52  Ala.  198,  it 
is  said:    "Courts  of  equity  will  not  interf^e 


to  stay  proceedings  in  criminal  matters,  or 
in  any  cases  not  strictly  of  a  civil  natureu 
They  will  not  grant  an  injunction  to  stay 
proceedings  on  a  mandamus,  or  an  indict- 
ment, or  an  information,  or  a  writ  of  prolii- 
bition.  The  courts  of  law  have  complete  Ju- 
risdiction to  punish  the  commission  of  crimes, 
and  can  interpose  to  prevent  their  commis- 
sion by  imprisoning  the  offender  or  binding 
him  to  keep  the  peace.  But  courts  of  equity 
liave  no  Jurisdiction  over  such  matters;  at 
least  a  court  of  equity  cannot  entertein  a  bill 
on  this  ground  alone.  *  *  *  A  bill  in 
chancery  to  restrain  a  malicious  or  unfound- 
ed prosecution  is  certainly  of  novel  impres- 
sion, and  there  is  neither  principle  nor  au- 
thority to  support  it  •  •  •  Municipal  au- 
thorities would  be  paralyzed  in  discharging 
the  public  duties  Intrusted  to  them  if  every 
offender  against  the  ordinances  they  have 
proclaimed  could  by  injunction  arrest  them^ 
or  could  by  multiplying  bis  offenses  invoke 
the  interference  of  a  court  of  equity.  •  •  • 
The  counsel  for  the  appellant  have  sought  to 
withdraw  the  case  presented  by  the  bill  from 
the  operation  of  this  general  principle  and 
the  authortties  by  which  it  is  supported,  up- 
on the  ground  that  the  Interference  of  a 
court  of  equity  is  necessary  in  this  case  for 
the  prevention  of  vexatious  litigation  and  of 
a  multiplicity  of  suits.  It  could  well  be  said 
in  answer,  the  litigation  and  multiplicity  of 
suite  apprehended  are  criminal  in  their  char- 
acter, and  without  the  Jurisdiction  of  the 
court"  And  to  the  same  effect  are  tiie  fol- 
lowing authorities:  Devron  v.  First  Ma- 
nicipality,  4  La.  Ann,  11;  Beach  on  Injunc- 
tions»  S  620;  Eldridge  v.  Hill,  2  Johns.  Ch. 
281;  Field  v.  Western  Springs,  181  111.  186, 
64  N.  B.  929;  1  Spelling,  InJ.  &  Bxtr.  Bern. 
S  694.  In  Burch  v.  Cavanaugh,  12  Abb.  Prac 
410,  it  was  held  that  an  injunction  will  not 
He  to  restrain  an  illegal  arrest  and  that  sev- 
eral persons  who  were  tiireatened  with  ar- 
rest could  not  unite  in  the  same  action  to 
prevent  It;  and,  further,  that  the  insolvency 
of  a  person  who  threatens  to  make  the  ar- 
rest cannot  be  ground  for  an  injunction  to 
restrain  him.  The  case  of  Hettinger  v.  New 
Orleans,  42  La.  Ann.  629,  8  South.  576^  in  ite 
essential  facts,  is  very  much  like  the  case  at 
bar.  The  plaintiff  alleged  that  the  defend- 
ant, by  the  attempted  enforcement  of  an  il- 
legal and  void  municipal  ordinance,  was  inr 
terfering  with  her  dairy  business^  and  by  ite 
unauthorized  acte  was  injuring  her  pmperij 
and  impairing  the  value  thereof.  The  court, 
after  stating  that  as  a  court  of  equity  it  had 
no  power  by  injunction  to  prevent  a  mo- 
nldpal  corporation  from  enforcing  penal  or- 
dinances in  the  interest  of  public  order  and 
health,  said:  "The  ordinance  was  enacted 
in  pursuance  of  the  police  power  vested  in 
the  city— whether  rightfully  or  wrongfully  is 
not  to  be  determined  in  tills  suit  It  was  a 
police  regulation,  in  the  interest  of  public 
health,  with  a  penalty  for  ite  violation.  The 
peconiaffy  loss  in  the  enforcement  of  the  oc^ 
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dlnanoe  cannot,  therefore,  be  considered  in 
determining  the  .question  of  Jurisdiction. 
The  enforcement  of  the  ordinance  vested  l^ 
the  Constitution  and  law  of  the  state  upon 
the  recorder's  court  of  the  dty  of  New  Or- 
leans. If  the  ordinance  is  unconstitutional, 
as  alleged,  the  plaintiff  can  suffer  no  injury, 
as  she  has  her  remedy,  and  can  urge  her  de- 
fense in  the  recorder's  court  Falling  there, 
■he  has  her  remedy  by  appeal  to  this  court" 
In  Cohen  ▼•  Commissioners,  77  N.  C.  3,  this 
court  said:  "If  the  defendants  have  an  un- 
lawful ordinance^  and  have  arrested  and 
fined  the  plaintiffs,  as  they  allege^  the  plain- 
tiffs have  complete  redress  in  an  action  for 
damages.  And  as  often  as  the  arrest  may 
be  repeated  they  have  the  like  redress.  But 
we  are  aware  of  no  principle  or  precedent 
for  the  Interposition  of  a  court  of  equity  in 
such  cases."  The  principle  has  been  express^ 
ly  affirmed  in  Wardens  v.  Washington,  109 
N.  O.  21,  13  S.  B.  700.  Scott  v.  Smith,  121  N. 
C.  94,  28  S.  E.  64,  and  recognized  and  ap- 
plied in  Vickers  v.  Durham,  132  N.  C.  880,  44 
S.  B).  685;  Busbee  v.  Lewis,  85  N.  C.  332; 
Busbee  v.  Macy,  Id.  329;  and  Pearson  v. 
Boyden,  86  N.  C.  585.  While,  as  we  have 
said,  the  fact  that  the  police  officers  of  the 
town  are  insolvenit  does  not  take  this  case  out 
of  the  general  rule,  it  may  be  added  that 
process  can  be  Issued  by  the  mayor,  who  is 
made  by  statute  a  magistrate  and  custodian 
of  the  peace  with  the  Jurisdiction  of  a  Justice 
of  the  peace  to  any  lawful  officer,  such  as  a 
sheriff,  town  constable^  etc.  (Code,  §S  2079, 
8808,  3811,  3818;  State  v.  Calnan,  94  N.  C. 
880);  and  the  execution  of  such  process  is  not 
confined  to  the  policemen  of  the  town.  But,  if 
an  injunction  Is  the  proper  remedy,  the  plain- 
tiff must  fall  in  tUs  suit  as  his  case  pre- 
sents no  equity  to  be  protected  by  the  re- 
straining process  of  the  court  The  ordi- 
nances in  question  were  adopted  by  the  de- 
fendant before  the  plaintiff  applied  for  and 
obtained  his  license  to  retail  liquor,  and  he 
knew  of  their  existence  and  accepted  the 
license  subject  to  the  conditions  and  the  reg- 
nlatlons  imposed  by  them.  Under  these  cir- 
cumstances, what  moral  or  legal  right  has 
he  to  question  their  validity?  The  Legisla- 
ture may  prohibit  or  restrict  the  sale  of  liq- 
uor in  any  manner  its  wisdom  and  discretion 
may  dictate,  and  no  one  has  any  natural  or 
absolute  right  to  sell  liquor.  If  he  sells  at 
all,  it  mnst  be  on  such  terms  as  the  law  may 
impose.  The  law  in  this  respect  is  thus 
stated  In  Crowley  v.  Christensen,  137  XJ.  S. 
f)l,  11  Sup.  Ct  13,  34  L.  Bd.  620:  "The  police 
power  of  the  state  is  fully  competent  to  regu- 
late the  business,  to  mitigate  its  evils,  or  to 
suppress  it  entirely.  There  is  no  Inherent 
right  in  a  citizen  to  thus  sell  intoxicating  liq- 
uor by  retail.  It  is  not  a  privilege  of  a  citi- 
zen of  the  state  or  of  a  citizen  of  the  United 
States.  As  it  Is  a  business  attended  wltli 
danger  to  the  community,  it  may,  as  already 
said,  be  entirely  prohibited,  or  be  permitted 
under  such  conditions  as  will  limit  to  the  ut- 
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most  its  evils*  The  manner  and  extent  of 
regulation  rest  in  the  discretion  of  the  gov-, 
eming  authorities."  The  same  doctrine. Is 
stated  by  this  court  in  Bailey  v.  Raleigh,  130 
N.  0.  214  41  S.  B.  281,  58  L.  R.  A.  178,  as 
follows:  "It  [the  Legislature]  had  the  right 
to  have  absolutely  prohibited  the  intestate  or 
any  one  else  from  selling  liquor  within  one 
mile  of  the  corporate  limits  of  the  city.  This 
it  did  unless  the  party  selling  obtained  a  li- 
cense or  permission  to  do  so  from  the  dty 
authorities.  Instead  of  this  right  to  do  so 
with  the  permission  of  the  city  authorities 
being  a  restriction,  its  effect  was  to  relax  the 
prohibitory  rule,  and  to  grant  him  a  right  he 
did  not  otherwise  have.  The  law  allowing 
him  to  get  a  license  from  the  city  took  noth- 
ing from  him,  and  Imposed  no  duty  upon  him. 
It  only  gave  him  an  option— a  right  to  take 
the  license  and  pay  the  tax,  or  not  How  he 
was  damaged  by  having  this  privilege,  this 
option,  which  he  chose  to  accept  we  are  un- 
able to  see."  When,  therefore,  the  law  con- 
ferred upon  the  defendant  the  power  to  "pre- 
vent regulate,  control,  tax,  or  license  the 
sale  of  spirituous,  vinous,  and  malt  liquors," 
as  they  had  the  power  to  prevent,  or,  what  is 
the  same  thing,  to  prohibit,  the  sale,  this 
necessarily  implied  that  they  could  grant  li- 
cense upon  any  terms  or  conditions  they 
saw  fit,  in  the  exercise  of  their  Judgment  or 
discretion,  to  Impose  or  to  annex  to  the 
grant  "A  grant  of  entire  control,  or  of  pow- 
er to  suppress  and  restrain,  would  enable 
the  corporation  to  adopt  any  mode  of  regula- 
tion within  the  limit  of  those  powers,  license 
included."  Horr  and  Bemis,  Mun.  PoL  Ord. 
p.  250.  "Regulating  a  thing  is  the  prohibi- 
tion of  it  except  in  accordance  with  certain 
rules.  This  act  prohibits  the  sale  and  manu- 
facture of  intoxicating  liquor  except  nnder 
certain  regulations  therein  provided."  Can- 
tini  V.  miman  (C.  C.)  54  Fed.  975.  I  confess 
my  inability  to  understand  how  a  person, 
who^  upon  his  own  application,  has  received 
a  license  in  which  is  stated  that  it  was  is- 
sued "subject  to  all  ordinances  of  the  dty  of 
Washington  now  in  force  and  hereafter  ^- 
acted,  and  upon  the  condition  that  a  violaticm 
of  any  ordinance  of  the  dty  shall  work  a  for- 
feiture of  said  license,"  can  continue  to  en- 
Joy  the  right  and  privilege  conferred  by  the 
license  and  repudiate  the  conditions  upon 
which  it  was  granted.  He  must  take  the 
burden  with  the  benefit  or  privilege  he  has 
sought  and  accepted.  If  the  plaintiff  is 
about  to  suffer  any  injury  to  his  property,  it 
is  one  which  he  has  voluntarily  and  de- 
liberately brought  upon  himself  by  accepting 
a  license  so  worded,  and  he  has  no  good  rea- 
son to  complain.  He  is  the  author  of  his 
own  misfortunes.  If  any  are  about  to  over- 
take him;  and  I  am  not  aware  of  any  prin- 
ciple of  law  or  morals  upon  which  he  can 
Justiy  appeal  to  a  court  of  equity  for  relief. 
Having  concluded  that  the  court  has  no 
Jurisdiction  to  grant  the  relief  demanded,  it 
is  unnecessary  to  consider  the  question  ar 
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fued  by  cotmsel  as  to  the  reaflonablei^efls  and 
TftHditT  of  the  ordinances.  That  mattor  is 
not  before  the  court,  and  anything  I  might 
say  would  be  the  expression  of  my  IndlTldual 
opinion  npon  an  abstract  and  hypothetical 
Question.  I  agree  with  the  majority  of  the 
court  that  the  rallng  below,  by  which  the  In- 
Jnnction  was  dissolved,  was  right 

OLARK,  O.  J.,  and  CONNOR,  J.,  conctff 
With  WALKER,  J.,  that  an  injunction  does 
not  lie  against  the  enforcement  of  a  munici- 
pal ordinance,  the  violation  of  which  is  a 
misdemeanor,  for  the  reason  that  the  state 
cannot  be  enjoined  fiom  the  etecution  of  its 
criminal  laws,  and  concur  with  MONTGOM- 
BRT,  J^  that  the  ordinances  are  not  void. 

DOUGLAS,  J.  (dissenting  in  part).  With 
the  utmost  respect  I  atn  constrained  to  ex- 
press the  difficulty  I  hare  had  in  arriving  at 
the  real  opinion  of  the  court  Having  held 
that  the  action  would  not  lie,  it  seems  to  me 
that  there  the  opinion  of  the  court  ended, 
and  that  all  that  is  said  in  the  numerous 
opinions  as  to  what  might  have  been  the  law 
if  there  w^re  angr  question  of  law  before  us 
is  obiter  dicta.  Still,  as  it  is  in  the  opinion 
of  the  court  and  as  the  Judgment  of  the  court 
is  that  there  is  "no  error,**  I  must  take  things 
Bs  I  find  them,  regardless  of  their  legal  rela- 
tion. I  am  inclined  to  think  that  the  weight 
of  authority  is  against  the  right  of  the  plain- 
tiff to  Injunctive  relief.  This,  in  my  opin- 
ion, ends  the  case,  and  my  only  excuse  for 
proceeding  further  is  that  I  am  following  the 
court  We  are  now  In  the  last  hom*s  of  the 
term,  and  it  is  impossible  to  write  this  opin- 
ion, which  has  been  delayed  for  various 
reasons,  with  the  fullness  and  care  that  I 
would  desire.  Many  of  the  ordinances  are 
reasonable,  while  others  are  utterly  inde- 
fensible. No  ordinances  should  go  beyond 
a  reasonable  regulation  of  the  traffic,  re- 
membering always  its  dangerous  character. 
But  we  must  also  remember  that  it  is  not  an 
unlawful  business  as  long  as  the  state  sees 
lit  to  license  It,  and  that  when  the  people  vote 
for  license  they  are  entitled  to  have  their  will 
cacried  out  in  good  faith  by  their  public 
servants.  When  a  mian  accepts  a  public  of- 
fice, he  should  give  to  all  classes  of  men  the 
equal  protection  of  the  law,  no  matter  what 
may  be  his  personal  convictions^  or  resign  the 
office.  Under  the  pretense  of  regulating  a 
business  he  should  not  seek  to  destroy  it 
Time  will  permit  me  to  dte  but  one  of  the 
several  ordinances  I  deem  unreasonabla  It 
is  made  unlawful  tor  the  owner  of  a  saloon 
to  enter  his  own  building  between  8  o'clock 
on  Saturday  night  and  6  o'doCk  on  Monday 
morning,  a  period  of  two  nights  and  a  day, 
and  yet  he  is  required  to  have  a  bright  light 
burning  in  his  saloon  during  the  entire  night 
Sliould  tiie  light  go  out  during  that  94  hours, 
he  is  liable  to  heavy  penalties  if  he  fWs  to 
relight  it,  and  also  liable  to  a  heavy  penalty 
If  he  goes  Into  his  buUding  for  tlie  purpose  of 


lighting  it  Is  this  reasonable?  It  certainly 
is  not  law.  State  v.  ThtMnas,  lift  N.  O.  1221. 
24  8.  B.  636. 

Much  is  said  hi  the  opinion  of  the  court  as 
to  the  moral  features  of  the  case  that  may 
Justify  a  persona]  allusion  on  my  part  All 
my  life  I  have  voted  consistently  and  per- 
sistentiy  for  temperance  lii  whatever  form  It 
was  presented,  and  in  the  sunset  of  life  I 
see  no  reason  to  change  my  course;  bat  oth- 
ers are  entttied  to  the  same  freedom  of  suf- 
frage and  opinion.  I  am  constrained  to  say 
that  I  have  sometimes  had  occasion  to  doubt 
the  wisdom  of  my  vote,  and  I  am  sure  that 
the  cause  has  firequentiy  been  hijured  by  the 
intemperate  language  of  some  of  the  most 
sealouB  and  brilliant  of  temperance  advo- 
cates. My  experience  convinces  me  that  ex- 
tremists on  either  side  are  the  evangelists  of 
opposition. 

(135  N.  C.  866) 
McOAIiL  V.  WEBB  et  aL 
(Supreme  Ck>art  of  North  Carolina.    May  ll, 
1904.) 


OFnOEBS— TITLE   TO    OVUCS— BIOHT   TO 

BBS  ADJirOICATA-— STATT7TB8— <30N8n- 
TUTIONAIi  X^W. 

1.  Oode.  I  eie,  as  amended  by  Acts  1896,-  p. 
105,  c.  106,  §  1,  aa  amended  by  Acts  1899,  p. 
144,  c.  49,  relating  to  the  hearing  of  cases  to 
try  title  to  office,  requires  the  defendant  to  give 
a  bond  conditioned  on  defendant  payinc  to  the 

}>lalntiff  all  cosU  and  damages,  indnding  the 
088  of  fees  and  emolomentB  Tmlai  plaintiff  may 
recover  in  the  action,  and  provides  that,  if  the 
bond  be  not  given,  the  Judge  shall  render  jada- 
ment  in  favor  of  plaintiff  and  against  defend- 
ant for  the  office  and  oosts,  and  judgment  by 
default  and  inquiry,  to  be  executed  at  term,  for 
damages,  induain?  fees  and  salary,  and  that,  in 
case  me  bond  is  given  and  judgment  is  render- 
ed for  plaintiff,  the  court  shall  render  judgment 
against  defendant  and  his  sureties  for  oosts  and 
damages,  including  loss  of  fees  and  salary. 
Oode,  (  618,  provides  that  in  actions  to  recover 
the  possession  of  an  office,  if  judgment  be  ren- 
dered in  favor  of  the  person  alleged  to  be  en- 
tided  to  the  office,  he  may  recover  oy  action  die 
damages  which  he  shall  nave  sustained.  ffeU, 
that  section  613  is  inconsistent  with,  and  there- 
fore repealed  by,  section  616  as  attended. 

2.  There  is  no  constitutional  objection  to  Acts 
1895,  p.  105,  c  105,  §  1,  as  amended  by  Acts 
1899,  p.  144,  c.  49.  amendhig  Oode,  f  616,  re- 
lating to  the  hearmg  of  cases  to  try  title  to 
office,  on  the  ground  that  the  action  is  proseeat- 
ed  in  the  name  of  the  state  to  assert  the  right 
of  one  of  its  citisens  to  a  public  office. 

8.  Under  Oode,  S  616,  as  amended  by  Acts 
1895,  p.  105,  c.  105,  §  1,  as  amended  by  Acta 
1899,  p.  144,  c.  49,  relating  to  the  hearing  of 
cases  to  try  titie  to  office,  the  failure  of  plain- 
tiff to  recover  fees  and  salary  in  the  action  ad- 
jud^ng  his  right  to  the  office  is  a  bar  to  a  new 
and  independent  action  for  fees  and  salary. 

Montgomery  and  Douglas,  JJ.,  dissenting. 

Appeal  firom  Snperior  Oonrt,  Bnncombe 
County;  Hoke,  Jndge. 

Action  by  B.  8.  McCall  against  Ohaa^  A. 
Webb  and  others.  From  a  Judgment  tat 
plaintiff,  Webb  appeals.    Reversed. 

The  (General  Assembly,  by  an  act  passed 
at  its  session  of  1895,  established  the  '*crim- 
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Inal  drcnlt  oout  of  the  oountieB  of  Bim« 
combe»  Madison,  Haywood,  and  Henderson,*' 
and  tbe  plaintiff  was  duly  elected  and  qiiaU« 
fled  as  solicitor  of  the  circuit  for  the  tenn 
of  four  years.  In  1897  the  act  was  amended 
by  adding  the  connty  of  McDowell  to  the  dr- 
eoit.  The  Legislatore,  at  its  session  of  1889, 
repealed  both  of  the  said  acts,  and  subsequent- 
ly, at  the  same  session,  established  the  "West* 
em  District  criminal  court,*'  with  jurisdiction 
in  the  said  counties  and  others  named  in  the 
act,  and  provided  for  the  appointment  of  a 
solicitor  for  each  of  the  counties  composing 
the  district  The  defendant  was  appointed 
and  qualified  as  solicitor  for  the  county  of 
Buncofbbe,  and  was  installed  in  office.  The 
plaintiff  thereupon  brought  an  action  in  the 
nature  of  quo  warranto  against  the  defendant 
to  test  the  validity  of  the  act  of  1899,  which 
he  allied  to  be  void,  and  in  his  complaint 
he  states  that  the  defendant  has  usurped  and 
intruded  into  the  office  of  solicitor  of  the 
Western  District  criminal  court  for  Bun- 
combe county,  and  is  unlawfully  receiying  th^ 
fees  and  emoluments  thereof.  He  demands 
Judgment  that  the  defendant  is  not  entitled 
to  the  office^  that  the  plaintiff  is  so  entitled, 
and  f6r  costs,  and  for  such  other  and  further 
relief,  etc  In  his  answer  the  defendant  de- 
nies the  plaintiff's  right  to  the  office,  and, 
among  other  things  not  necessary  to  mention, 
avers  that  he  is  *in  possession  of  said  office 
lawfully,  and  is  lawfully  entitled  to  receive 
and  retain  to  his  own  use  the  fees  and  emolu- 
ments thereof."  The  plaintiff,  on  filing  his 
verified  complaint,  applied  to  the  court,  by 
motion  in  writfaig,  for  an  order  requiring  the 
_  defendant  to  file  a  bond  In  the  sum  of  $200, 
to  be  void  upon  condition  that  the  defendant 
'*8hall  pay  to  the  plaintiff  all  such  costs  and 
damages,  including  the  damages  for  loss  of 
such  fees  and  emoluments  as  may  or  ought 
to  have  come  into  his  hands,  as  the  plaintiff 
may  recover  in  tliis  action";  and  he  notified 
the  defendant  that  "in  default  of  the  execu- 
tion and  filing  of  such  undertaking  the  plain- 
tiff will  move  for  judgment  for  the  recovery 
of  said  office  and  costs,  and  for  judgment  by 
default  and  inquiry  for  damages  according 
to  law."  He  afterwards  moved  that  the  de- 
fendant be  required  to  increase  the  penalty 
of  the  bond  to  an  amount  not  less  than  |400. 
Both  motions  were  granted  by  the  court,  and 
the  defendant  was  required  to  give  under- 
takings conditioned  as  above  set  forth  in  tbe 
plaintiff's  written  motion— one  of  them,  In  the 
sum  of  $200,  being  executed  by  the  defendant 
with  his  codefendants,  Rankin  and  Feather- 
stone,  as  sureties:  and  the  other  in  the  sum 
of  $300  by  the  defendant  with  his  codef end- 
ant  Rankin  as  surety.  These  undertakings 
were  given  In  strict  accordance  with  the  acta 
of  1896  and  1809  herelnaher  mentioned.  Up- 
on the  coming  in  of  the  answer  each  of  the 
parties  moved  for  judgment  upon  the  plead- 
ings. The  court  gave  judgment  fbr  the  plain- 
tiff, and  therein  declared  him  "to  be  entitled 
to  the  office,  and  to  p^form  tbe  duties  and 


to  receive  the  emoluments  thereoff,"  and  for 
costs  of  action.  There  is  no  reference  in  the 
judgment  to  the  plaintiff's  rl^t  to  recover  of 
the  defendant  any  of  the  fees  or  emoluments 
of  the  office  received  by  him,  nor  did  the  plain- 
tiff ask  for  any  reference  or  any  inquiry  to  as- 
certain or  assess  his  damages.  The  judgment 
was  simply  that  he  was  entitled  to  the  office, 
and  that  he  recover  the  possession  of  the  same, 
and  his  costs.  To  the  judgment  thus  rendered 
the  deftodant  excepted,  and  appealed  to  this 
court,  which,  on  November  21,  1899,  affirmed 
the  said  judgment  126  N.  a  243,  d4t  3.  E. 
480.  At  November  term,  1899,  of  the  superior 
court,  the  plaintiff  moved  that  the  judgment 
of  the  last  term  in  the  quo  warranto  case  be 
rearmed  so  as  to  include  an  order  for  an  in- 
quiry as  to  his  damages,  and  that  a  referee 
be  appointed  to  take  ahd  state  an  account  of 
the  salaries,  tees,  and  emoluments  received  by 
the  defendant  These  motions  were  contin- 
ued. Afterwards,  at  February  term,  1900; 
the  plaintiff  moved  that  the  judgment  enter* 
ed  at  November  term,  1899,  be  amended  by 
Inserting  the  words:  *This  cause  retained  for 
the  purpose  of  an  Inquiry  as  to  the  damages 
which  the  relator  may  be  entitled  to  recover, 
of  the  defendant  herein^*  and,  second,  that 
the  plaintiff's  complaint  in  that  action  be 
amended  by  inserting  in  it  an  allegation  as 
to  the  unlawful  and  wrongful  receipt  of  the 
fees  and  emoluments  of  the  office  by  the  de- 
fendant to  the  amount  of  $700,  and  his  refusal 
to  account  for  and  pay  over  the  same  to  the 
plaintiff,  together  with  a  prayer  for  judg- 
ment for  $700,  the  amount  of  said  fees  and 
emoluments  and  costs.  The  motions  of  the 
plaintiff  were  denied  at  February  term,  1900, 
and  final  judgment  then  entered  according  to 
the  certificate  of  this  court  The  plaintiff  ex- 
cepted, and  appealed,  and  the  judgment  was 
affirmed  by  this  court  126  N.  G.  760,  36  S. 
B.  174.  The  plaintiff  thereafter,  on  Novem- 
ber 29,  1809,  brought  this  action  against  the 
defendant  and  his  surety  on  the  undertakings 
given  in  the  former  action  to  recover  the  fees 
alleged  to  have  been  collected  l^  the  defend- 
ant as  solicitor,  amounting  to  $667.60,  and 
the  defendant  pleaded  the  judgment  in  the. 
former  suit  as  res  judicata  and  a  bar  to  this 
action.  The  matter  was  heard  in  the  court 
below  upon  a  case  agreed,  the  facts  of  which 
we  have  already  substantially  set  forth.  The 
court  adjudged  upon  the  facts  that  the  plain- 
tiff recover  of  the  defendants  the  sum  of 
$667.60,  the  full  amount  of  the  fees  collected 
by  the  defendant  Webb  during  his  incnm* 
bency  of  the  office,  with  interest  and  cost, 
the  said  judgment  to  be  discharged  as  to 
the  defendant  Featherstone  by  the  payment 
of  $200  and  Interest  to  the  day  of  the  pay- 
ment, and  as  to  the  defendant  Rankin  so  soon 
as  the  payments  amounted  to  $500  and  costs 
then  accrued.  The  defendant  excepted  to  this 
judgment  and  appealed. 

.Julius  O.  Martin,  F.  A.  Sondley,  and  T.  H, 
Cobb,  for  appellant  Frank  Garter  and  V.  S. 
Lusk,  for  appellee. 
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WALKEft,  J.  (after  stating  the  case).  The 
qneetion  In  this  case  la  whether  the  plalntUC 
should  have  recovered  hia  damages  for  the 
loss  of  the  fees  and  emolmnents  of  the  office 
in  the  action  in  the  nature  of  quo  warranto 
in  which  his  right  to  the  office  of  solicitor 
was  established*  or  whether  he  can  maintain 
a  separate  action,  such  as  this  one  is,  and  re- 
cover his  damages  therein.  If  he  could  only 
have  his  damages  assessed  by  reference  or 
inquiry  in  the  first  suit,  it  would  seem  per- 
fectly clear  that  the  judgment  in  that  suit 
operates  as  res  judicata,  and  is  a  complete 
bar  to  his  right  of  recovery  in  this  case,  i^s 
be  permitted  a  final  judgment  to  be  entered 
In  that  action  without  having  his  damages 
assessed.  Whether  the  remedy  to  have  t}ie 
damages  assessed  in  the  first  action  was  ex- 
clusive of  all  other  remedies,  and  prevented 
the  bringing  of  a  separate  action,  as  this  is, 
for  their  recovery,  depends  upon  the  con- 
struction of  our  statutes  upon  the  subject, 
because  it  cannot  be  contended  with  any  hope 
of  success  that  the  Legislature  did  not  have 
the  power  to  provide  that  the  plaintifTs  dam- 
ages should  be  assessed  and  recovered  in  the 
action  brought  to  try  the  title  to  the  office. 
The  right  to  a  particular  remedy  is  not  a 
vested  one,  and,  while  the  Legislature  cannot 
deprive  a  party  of  all  remedy,  the  state  has 
complete  control  over  the  remedies  which  it 
offers  to  suitors  in  its  courts,  and  may  limit 
the  resort  to  remedies.  It  may  abolish  old 
remedies  and  substitute  new,  or  even  with- 
out substituting  any.  If  a  reasonable  remedy 
still  remains.  Gooley,  Const  Lim.  (7tb  Ed.) 
p.  515  et  seq.  It  was  so  held  in  Parker  v. 
Shannonhouse,  61  N.  0.  200,  in  regard  to  the 
repeal  of  the  statute  giving  the  remedy  by 
scire  facias  (13  Edw.  I,  c.  15;  Rev.  CMe,  c. 
81,  §  lOD)  to  revive  a  dormant  judgment,  be- 
cause the  plaintiff  still  had  the  common-law 
remedy  by  action  upon  the  judgment  It  has 
been  held  that  laws  changing  remedies  for 
the  enforcement  of  legal  contracts  or  abolish- 
ing one  remedy  when  two  or  more  existed 
may  be  perfectly  valid,  even  though  the  new 
or  the  remaining  remedy  be  less  convenient 
than  that  which  was  abolished,  or  less  prompt 
and  speedy.  CJooley,  supra,  406w  So  that  the 
power  resided  in  the  Legislature  to  repeal  the 
remedy  by  separate  action  for  the  recovery  of 
damages  from  him  who  has  been  adjudged 
to  have  wrongfully  intruded  into  an  office 
imd  to  have  received  the  fees  and  emoluments 
thereof.  The  functions  of  a  court  in  respect 
to  statutes  are,  first,  to  decide  upon  their  con- 
stitutionality or  validity,  and,  second,  to  as- 
certain and  declare  their  meaning. 

Having  decided  as  to  the  extent  of  the 
power  and  authority  of  the  Legislature  with 
respect  to  remedies,  we  will  next  consider 
what  remedy  it  has  given  for  the  recovery 
of  damages  such  as  those  claimed  in  this 
case.  It  was  provided  by  the  Code,  §  618, 
that  in  actions  to  recover  the  possession  of 
an  office,  "if  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled. 


in  favor  of  such  person,  he  may  recover  by 
action  the  damages  which  he  shall  have  sus- 
tained by  reason  of  the  usurpation  of  the  de- 
fendant of  the  office  from  which  such  de- 
fendant has  been  excluded."  It  was  held  un- 
der this  section  that  compensation  in  dam- 
ages for  the  loss  of  the  fees  and'  emoluments 
of  the  office  could  be  recovered  from  the  in- 
truder, who  had  received  the  same,  in  an  ac- 
tion brought  after  the  rendition  of  the  judg- 
ment for  money  had  and  received  to  the  re- 
lator's use.  Swain  v.  McBae,  80  N.  C.  Ill; 
Jones  V,  Jones,  Id.  127;  Howerton  v.  Tate^ 
70  N.  C.  161.  Section  616  of  the  Code,  provid- 
ing for  expediting  the  hearing  of  cases 
brought  .to  try  the  titie  to  offices,  was  Amend- 
ed by  Acts  1895,  p.  105,  c.  105,  §  1,  by  insert- 
ing the  following:  'The  defendant  before  he 
is  permitted  to  answer  or  demur  to  the  com- 
plaint shall  execute  and  file  in  the  superior 
court  clerk's  office  of  the  county  wherein  the 
suit  is  pending  an  undertaking  with  good  and 
sufficient  surety  in  the  sum  of  $200  which 
may  be  increased  from  time  to  time  in  the 
discretion  of  the  judge,  to  be  void  upon  con- 
dition that  the  defendant  shall  pay  to  the 
plaintiff  all  such  costs  and  damages*  includ- 
ing damages  for  the  loss  of  such  fees  and 
emoluments,  as  may  or  ought  to  come  in  the 
hands  of  the  defendant  as  the  plaintiff  may 
recover  in  the  action."  And  section  1  of 
chapter  105,  p.  105,  of  the  Acts  of  1895  was 
itself  amended  by  Acts  1899,  p.  144,  c.  49. 
by  adding  thereto  the  following:  "At  any 
time  after  a  duly  verified  complaint  is  iiled 
alleging  facts  sufficient  to  entitie  the  plaintiff 
to  the  office,  whether  such  complaint  is  filed 
at  the  beginning  of  the  action  or  later,  the 
plaintiff  may  upon  ten  days  notice  to  the  de- 
fendant or  his  attorney  of  record  move  be- 
fore the  resident  judge  or  the  judge  riding 
the  district  at  chambers  to  require  the  de- 
fendant to  give  such  undertaking;  and  it 
shall  be  the  duty  of  the  judge  to  require  the 
defendant  to  give  such  undertaking  within* 
ten  days;  and  if  the  undertaking  shall  not 
be  so  given  the  judge  shall  render  judgment 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  recovery  of  the  office  and  the 
costs,  and  judgment  by  default  and  inquiry 
to  be  executed  at  term  for  damages  including 
loss  of  fees  and  salary.  Upon  the  filing  of 
said  judgment  for  the  recovery  of  such  of- 
fice with  the  clerk,  it  shall  be  the  duty  of 
the  clerk  to  issue  and  the  sheriff  to  serv'e  the 
necessary  process  to  put  the  plaintiff  info  pos- 
session of  the  office.  In  case  the  defendant 
shall  give  the  undertaking,  the  court  if  judg- 
ment is  rendered  for  the  plaintiff,  shall  ren- 
der judgment  against  the  defendant  and  his 
sureties  for  costs  and  damages  including  loss 
of  fees  and  salary."  It  will  be  observed  that 
by  the  act  of  1895  the  defendant  is  required 
to  give  an  undertaking  to  secure  to  the  plain- 
tiff all  costs  and  damages,  including  such 
fees  and  emoluments  as  may  or  ought  to 
come  into  his  hands,  and  which  the  plaintiff 
may  recover  in  the  action.    This  language  is 
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perfectly  clear  and  explicit,  and  leavea  no 
room  for  doubt  as  to  what  is  meant  If  it 
is  not  expressed  in  so  many  words,  it  is  plain- 
ly implied,  that  the  plaintiff  must  recover  his 
damages  in  the  pending  action  for  the  recov- 
ery of  his  office,  for  the  essential  condition  of 
the  undertaking  is  '*that  the  defendant  shall 
pay  all  such  costs  and  damages  as  the  plain- 
tifl  may  recover  in  the  action,*'  and  these 
damages  are  secured  by  the  undertaking, 
and,  if  they  are  not  paid  by  the  defendant, 
the  sureties  become  liable  for  them.  How 
can  a  plaintiff  recover  damages  in  an  action 
unless  they  are  assessed  in  that  action.  The 
expression,  '*8uch  costs  and  damages  as  the 
plaintiff  may  recover  in  the  action,"  means 
necessarily  and  ex  vi  termini  that  there  must 
be  a  recovery  of  them  in  that  action,  or  not 
at  all.  The  damages  are  to  be  recovered 
just  as  the  costs,  for  they  are  associated  to- 
gether, and  put  in  the  same  category.  But 
if  there  were  any  uncertainty  as  to  the  mean- 
ing of  that  statute,  all  doubt  would  be  remov- 
ed by  the  act  of  1899,  for  it  provides  that: 
"If  the  undertaking  shall  not  be  so  given 
the  judge  shall  render  judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  for 
the  recovery  of  the  office  and  the  costs  and 
judgment  by  default  and  inquiry,  to  be  ex- 
ecuted at  term  for  damages  including  loss  of 
fees  and  salary."  And  again:  ''In  case  the 
defendant  shall  give  the  undertaking,  the 
court,  if  judgment  is  rendered  for  the  plain- 
tiff, shall  render  Judgment  against  the  de- 
fendant and  his  sureties  for  costs  and  dam- 
ages including  loss  of  fees  and  salary."  (Ital- 
ics ours.)  A' judgment  by  default  and  Inquiry 
is  taken  always  against  the  defendant,  and 
not  against  his  sureties.  They  cannot  be 
said  to  have  defaulted,  nor  are  the  damages 
assessed  against  them,  but  against  the  de- 
fendant, and  they  become  liable  for  the 
amount  so  assessed  to  the  extent  of  the 
penalty  of  their  bond.  But  the  second  branch 
of  the  act  of  1899  is  still  more  to  the  point, 
and  excludes  any  and  all  doubt  as  to  what 
was  meant  It  is  therein  expressly  provided 
that,  if  the  undertaking  is  given,  and  the 
plaintiff  recover.  Judgment  shall  be  rendered 
against  the  defendant  (and,  of  course,  his 
sureties)  for  costs  and  damages.  This  is  a 
positive  and  unequivocal  direction  that  Judg- 
ment for  any  damages  sustained  by  the  plain- 
tiff shall  be  rendered,  if  at  all,  in  the  action 
brought  to  try  the  title  to  the  office. 

These  amendments  in  regard  to  the  method 
of  recovering  damages  in  such  cases  do  not 
provide  for  a  cumulative  remedy,  but  it  was 
intended  by  them  to  substitute  the  remedy  by 
Inquiry  In  the  action  brought  to  recover  the 
office  for  the  former  remedy  by  separate  ac- 
tion on  the  undertaking,  which  was  given  by 
section  613  of  the  Code;  and,  besides,  the 
amendments  are  inconsistent  with  the  provi- 
sions of  section  618,  and  the  latter  is  there- 
fore repealed  by  them.  The  amendments 
provide  not  only  a  sufficient  and  adequate 
remedy  for  the  assessment  of  the  plaintiff's 


damages,  but  one  that  is  more  expeditious 
and  less  expensive  than  a  dvil  action.  We  do 
not  think  there  is  anything  in  the  peculiar 
nature  of  the  suit,  nor  in  the  fact  that  it  is 
brought  in  the  name  of  the  state,  that  ren- 
ders the  mode  of  procedure  prescribed  by  the 
amendments  incompatible  with  the  object  or 
purpose  of  the  suit  It  is  now  an  ordinary 
dvll  action,  prosecuted^  it  is  true,  in  the 
name  of  the  state,  but  in  fact  for  the  use 
and  benefit  of  the  relator,  who  Is  the  real 
party  in  interest  or  at  least  one  of  the  real 
parties  in  interest;  and  he  can  assert  all  of 
his  rights  in  the  action.  3o  far  as  the  action 
affects  his  rights.  It  is  private  in  its  nature. 
There  is  no  constitutional  objection  to  the 
amendments  of  1895  and  1899i  upon  the 
ground  that  the  action  is  prosecuted  in  the 
name  of  the  state  to  assert  the  right  of  one 
of  its  citizens  to  a  public  office. 

Having  sustained  the  validity  of  the  acts 
of  1895*  and  1899,  and  haying  shown  from 
the  wording  of  the  acts  that  they  require  the 
damages  to  be  assessed  in  the  original  action, 
we  will  now  refer  to  some  of  the  authorities 
upon  the  latter  question.  In  Gold  Go.  v.  Ore 
Ck>.,  79  N.  G.  48»  the  court  construing  section 
192  of  the  CJode  of  CJlvll  Procedure  (now  sec- 
tion 841  of  the  C!ode),  which  required  the 
damages  to  be  ascertained  by  reference  or 
otherwise,  as  the  Judge  shall  direct  hold  that 
it  was  not  contemplated  that  a  separate  ac^ 
tlon  should  be  brought  on  the  injunction 
bond,  but  that  the  damages  should  be  assess- 
ed  in  the  action  in  which  the  bond  was  given. 
To  the  same  effect  is  Crawford  v.  Pearson, 
116  N.  C.  718,  21  S.  E.  561,  in  which  it  Is 
said  the  fact  'that  the  defendant  Was  sued 
alone  in  this  action,  and  not  his  sureties  on 
the  injunction  bond  with  him,  makes  no  dif- 
ference. The  undertaking  does  not  Impose 
any  new  liability  on  the  defendant  but  sim- 
ply provides  an  additional  security.  There- 
fore the  damage  which  the  plaintiff  suffered, 
if  any,  should  liave  been  assessed  in  the 
same  manner  as  if  the  sureties  on  the  under- 
taking had -been  moved  against;  L  e.,  in  the 
same  action  in  which  the  injunction  was  is- 
sued." In  Railroad  v.  Mining  Co.,  117  N.  C. 
191,  23  S.  E.  181,  it  is  held,  approving  the 
cases  Just  cited,  that  when  there  is  a  final 
judgment  against  the  plaintiff  in  the  action 
the  defendant  must  "then  and  there  lodge  a 
motion  for  the  assessment  of  their  damages, 
or  else  lose  their  remedy."  But  when  there  is 
an  appeal  the  motion  must  be  entered  not  at 
or  before  the  time  of  the  appeal,  but  when, 
after  the  judgment  of  the  appellate  court  is 
certified  to  the  lower  court,  the  latter  is 
about  to  enter  the  final  judgment  and  be- 
fore it  is  entered;  otherwise  the  right  to 
damages  will  be  lost  as  In  the  other  case, 
where  there  was  no  appeal.  It  is  contended 
that  the  cases  of  McCall  v.  Webb,  126  N.  G. 
760,  36  S.  E.  174,  and  McGall  v.  Zachary,  131 
N.  C.  466,  42  S.  B.  903,  settie  the  iHrindple 
that  a  separate  action  for  the  damages  ii 
cases  like  this  may  be  brought  and  tliat  it  ii 
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the  only  proper  remedy.  We  have  read  and 
carefully  considered  those  cases,  and,  so  far 
as  they  do  so  decide,  we  do  not  think  that 
they  can  be  sustained.  It  is  manifest  that 
the  court  overlooked  the  acts  of  18d5  and 
1899.  which  perhaps  were  not  called  to  its  at- 
tention. No  reference  to  them  Is  made  by 
the  court,  and  in  the  discussion  of  the  cases 
the  argument  of  the  court  proceeded  alto- 
gether upon  the  Idea  that  the  action  in  the 
nature  of  quo  warranto  is  of  a  public  na- 
ture, which,  we  think,  is  erroneous.  If  such 
an  action  is  instituted  by  the  state  alone,  or 
by  the  state  on  t^e  relation  of  a  citizen  to 
inquire  into  the  right  of  another  to  hold  a 
public  office,  the  action  might  be  said  to  be 
of  a  public  nature;  but  not  so  where  one  cit- 
izen sues  another  for  the  recovery  of  an  of- 
fice, although  he  uses  the  name  of  the  state 
for  the  purpose.  The  distinction  is  clearly 
drawn  in  High  on  Bxt  Leg.  Rem.  {§  629a,  631, 
and  682,  and  is  also  recognised  in  the  Code, 
§§  607-610  and  613.  But  the  suggestion  Is 
sufficiently  answered  by  the  fact  that  the 
acts  of  1895  and  1899  have  distinctly  pro- 
vided that  the  damages  shall  be  assessed  in 
the  original  action,  and  it  was  clearly  within 
the  power  of  the  Legislature  so  to  provide. 

In  McCall  v.  Webb.  126  N.  C.  760,  36  8.  E. 
174,  it  was  held  that  the  plaintHTs  motions 
to  amend  the  Judgment  and  to  amend  the 
complaint  were  properly  refused,  because,  as 
they  were  made  after  the  certificate  of  this 
court  had  been  sent  to  the  court  below,  that 
court  could  not  change  or  modify  the  judg- 
ment of  this  court;  and  Pearson  v.  Garr,  97 
N.  O.  194,  1  S.  B.  916,  and  several  other 
cases,  were  cited  in  support  of  the  ruling. 
The  principle  stated  Is  undoubtedly  a  correct 
one,  but  we  do  not  think  it  had  any  applica- 
tion to  that  case.  Those  cases  apply  only 
when  the  action  of  the  court  below  would  In- 
troduce a  new  cause  of  action  or  new  facts, 
and  thereby  unsettle  the  decision  and  final 
Judgment  of  the  court  and  not  to  cases  in 
which  an  order  is  made  for  the  purpose  only 
of  carrying  the  Judgment  into  effect  If 
Judge  McNeill  had  granted  the  motions,  he 
would  not  have  changed  or  modified  in  the 
least  the  former  decision  of  the  superior 
court  or  the  decision  of  this  court  The  Judg- 
ment declaring  McOall  to  be  entitled  to  the 
office  of  solicitor  would  have  remained  unim- 
paired. Perhaps  the  proper  course  to  pur- 
sue is  to  move  for  an  inquiry  at  the  time  the 
Judgment  is  first  entered,  and  then.  If  tl\ere 
Is  an  appeal,  and  the  Judgment  Is  affirmed, 
the  inquiry  can  be  executed  when  the  case 
goes  back  to  the  superior  court;  but  if  it  is 
reversed,  the  order  for  an  inquiry,  being  a 
part  of  the  Judgment  will  be  set  aside  with 
it  We  do  not  mean  by  this  to  say  that  the 
motion  for  an  inquiry  cannot  be  made  after 
the  Judgment  of  this  court  Is  certified  to  the 
superior  court  It  may  be  that  either  course 
Is  open  to  the  plaintiff.  The  ruling  in  Mc- 
Call'v.  Webb,  128  N.  C.  760,  86  S.  B.  174. 
seems  to  be  inconsistent  with  the  decision  In 


BaUroad  v.  Mining  Co.,  117  N.  0.  191,  2ft  S. 
E.  181,  which  we  liave  ahready  dted  and 
commented  upon.  In  view  of  the  plain  and 
explicit  provision  of  the  statute  aa  contained 
in  the  acts  of  1896  and  1899,  we  are  unable 
to  follow  McCall  V.  Webb,  126  N.  a  760,  36 
8.  B.  174,  and  McCall  ▼.  Zaehary,  181  N.  C. 
466,  42  8.  B.  908,  upon  the  question  Involved 
In  this  action.  If  the  plaintiff  was  erroneous- 
ly denied  relief  in  McCall  v.  Webb,  supra,  he 
should  have  filed  a  petition  to  r^ear,  and, 
if  the  decision  was  right,  he  loses  because 
he  made  Ills  motions  In  the  cause  too  late. 
In  either  case  the  Judgment  oi  the  superior 
court  in  that  action,  which  was  afibrmed  by 
this  court  Is  a  final  determination  of  all  mat- 
ters which  the  law  required  to  be  litigated 
in  it  The  judgment  Is  conclusive,  not  as  to 
all  matters  which  might  have  been  brought 
into  it  for  tttlgatlon,  but  as  to  those  which 
the  law  contemplates  as  actually  involved 
In  the  case  and  presented  for  dedsion,  and 
the  cases  must  be  ttius  understood.  Glenn 
V.  Wray,  126  N.  C.  730,  36  8.  B.  167;  WU- 
liams  V.  Clouse,  91  N.  C.  827;  Wagon  Co.  y. 
Byrd,  119  N.  C.  460,  28  8.  B.  144.  The  pUOn- 
tlff  is  concluded  by  the  judgment  in  the  orig- 
inal action  of  McCall  t.  Webb,  as  to  all 
claim  for  damages,  Including  the  loss  of  fees 
and  emoluments,  upon  the  presumption  of  the 
law  that  they  have  either  been  waired  by 
his  not  insisting  on  their  recovery,  or  that 
his  right  thereto  has  been  adjudicated 
against  In  no  view  of  the  matter  can  this 
action  be  maintained,  as  a  party  cannot  re- 
sort to  a  new  and  Independent  action  when 
relief  can  be  had  by  proceeding  in  the  orig- 
inal cause.  Clark's  Code  (3d  Bd.)  p.  86^ 
where  the  numerous  cases  are  collected. 
This  Is  especially  so  when  the  law  prescribes 
what  the  remedy  shall  be,  and  how  it  shall 
be  enforced. 

It  must  be  certified  to  the  superior  court 
that  there  Is  error  in  its  Judgment  which 
must  be  set  aside,  and  Judgment  entered  up- 
on the  agreed  statement  of  facts  dismissing 
the  action.    Reversed. 

M0NT6OMBRY,  J.  (dissenting).  The 
plaintiff  in  this  action  brought  a  dvil  action 
in  the  nature  of  quo  warranto  against  this 
defendant  to  recover  the  possession  of  the 
office  of  solicitor  In  the  criminal  court  of 
Buncombe  county,  and  at  August  term,  1899, 
of  the  superlOT  court  of  that  county  recovered 
a  Judgment  upon  the  complaint  and  answer. 
The  defendant  appealed  to  this  court  and  the 
Judgment  was  afilrmed.  At  the  term  of  the 
superior  court  when  the  certificate  of  the 
opinion  and  Judgment  of  this  court  was  re- 
ceived the  plaintiff  made  two  motions — ^the 
first  for  a  reference  to  hare  ascertained  the 
amount  of  fees  and  emoluments  the  defend- 
ant had  recAved  while  he  was  wrongfully  in 
possession  of  the  office;  and,  second,  for  an 
amendment  to  his  complaint  to  embrace  a 
claim  for  such  fees  and  emoluments.  The 
motions  were  overruled,  and  upon  appeal  by 
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the  plaintiff  to  tbis  court  it  was  decided  tbat 
there  was  no  error  In  the  ruling.  In  the 
meantime,  on  NoTember  25,  1899,  the  plain- 
tiff had  commenced  the  present  action  in  the 
superior  court  ,ef  Bnncombe  comity  against 
the  same  defendant  Webb  and  the  other  de- 
fendants, J.  B.  Rankin  and  A«  A«  Feath^v 
stone,  for  the  recovery  of  $657.57,  which  it  is 
admitted  was  the  amount  of  fees  which  the 
defendant  had  collected  while  in  possession 
of  the  office  of  solicitor  of  the  criminal  court 
of  Buncombe  county.  The  defendants,  in 
their  answer,  set  up  as  a  defense  to  the  ac- 
tion of  the  plaintiff  the  plea  of  res  Judicata. 
They  contend  that  by  law  the  matters  of 
complaint  in  the  present  action  should  have 
been  heard  and  decided  in  the  original  quo 
warranto  proceeding,  and'  the  plaintiff,  not 
having  claimed  the  fees  and  emolmnents  of 
liie  office  in  that  complaint  in  that  suit,  nor 
made  a  motion  to  have  the  fees  and  emolu- 
ments ascertained  in  that  action,  is  precluded 
from  making  such  demand  against  the  de- 
fendants in  a  separate  action.  This  question, 
then,  is  presented:  Is  the  plaintiff  in  a  quo 
warranto  action  for  the  recovery  of  an  of- 
fice compelled  to  have  the  damages  in  the 
way  of  fees  received  by  the  intruder  as- 
sessed and  ascertained  in  the  same  action? 
Or  may  he  recover  the  office  in  the  quo  war^ 
ranto  proceeding,  and  bring  an  action  for 
the  fees  and  emoluments  in  a  separate  action, 
if  he  sees  lit  to  take  that  course?  The  an- 
swer to  the  question  depends  upon  the  con- 
struction of  certain  recent  statutory  law. 
By  the  terms  of  section  616  of  the  Code,  ac- 
tions to  try  the  right  or  title  to  any  public 
office  are  required  to  be  tried  at  the  return 
term  of  the  summons  if  the  complaint  shall 
have  been  filed  and  a  copy  served  with  the 
summons  10  days  before  the  return  day 
thereof,  and  the  judges  are  to  expedite  the 
trial  of  such  actions,  and  give  them  prece- 
dence over  all  other  actions,  criminal  or  dvll. 
The  act  of  1895,  p.  106,  c.  106,  amended  sec- 
tion 616  of  the  Code  by  adding  these  words: 
•The  defendant,  before  he  Is  permitted  to 
answ^  or  demur  to  the  complaint,  shall  ex- 
ecute and  file  in  the  superior  court  clerk's  of- 
fice of  the  coimty  wherein  the  suit  is  pend- 
ing an  undertaking  with  good  and  sufficient 
surety  in  the  sum  of  $200,  which  may  be  in- 
creased from  time  to  time,  In  the  discretion 
of  the  Judge,  to  be  void  upon  condition  that 
the  defendant  shall  pay  to  the  plaintiff  all 
such  costs  and  damages,  Including  damages 
for  the  loss  of  such  fees  and  emoluments  as 
may  or  ought  to  have  come  Into  the  hands 
of  the  defendant,  as  the  plaintiff  may  re- 
cover in  the  action"  (Italics  ours.)  The 
Genera]  Assembly,  at  its  session  of  1899, 
amended  the  above-mentioned  act  by  adding 
to  section  1  the  following:  "At  any  time 
after  a  duly  certified  complaint  is  filed  al- 
leging fapts  sufficient  to  entitle  the  plaintiff 
to  the  office,  whether  such  complaint  is  filed 
at  the  beginning  of  the  action  or  later,  the 
plaintiff  may,  upon  ten  days  notice  to  the  de- 


fendant or  his  attorney  of  record,  move  be- 
fore the  resident  Judge  or  the  Judge  riding 
Oie  district  at  chambers  to  require  the  de- 
fendant to  give  said  undertaking;  and  it 
shall  be  the  duty  of  the  Judge  to  require  the 
defendant  to  give  such  undertaking  within 
ten  day%  and  if  the  undertaking  shall  not  be 
BO  given  the  Judge  shall  render  Judgment  in 
favor  of  tlie  plaintiff  and  against  the  defend- 
ant for  the  recovery  of  the  office  and  the 
costs  and  judgment  by  default  and  inquiry 
to  be  executed  at  term  for  damages;  includ- 
ing loss  of  fees  and  salary.  Upon  the  filing 
of  said  Judgment  for  the  recovery  of  such 
office  with  the  derk,  it  shall  be  the  duty  of 
the  clerk  to  issue  and  the  sheriff  to  serve  the 
necessary  process  to  put  the  plaintiff  into 
possession  of  the  office.  In  case  the  defend- 
ant sliall  give  the  undertaking,  the  court,  if 
Judgment  is  rendered  for  the  plaintiff,  shall 
render  Judgment  against  the  defendant  and 
his  sureties  for  costs  and  damages,  including 
loss  of  fees  and  salary."  The  plaintiff  in 
tliis  action,  after  he  had  duly  verified  his  com- 
plaint, twice  moved  before  the  Judge  of  the 
district  to  have  bonds  according  to  the  stat- 
utes executed  by  the  defendaixt  to  secure  the 
fees  and  emoluments  of  the  office.  The 
bonds  were  ordered,  and  one  of  them  was 
executed  by  J.  E.  Rankin  and  A«  A.  Feather- 
stone,  defendants  in  this  action,  as  sureties  in 
the  penalty  of  |200,  and  the  other  by  Rankin 
as  surety  for  ^300.  The  condition  in  each 
of  these  bonds  is  that  the  bond  shall  be  void 
if  the  makers  shall  pay  to  the  plaintiff  all 
such  costs  and  damages,  etc.,  as  the  plaintiff 
may  recover  of  the  defendant  in  this  action, 
(Italics  ours.)  These  bonds  were  drawn  in 
exact  conformity  to  the  statutes  to  which 
we  have  referred;  and  according  to  the  lan- 
guage, its  clear  intent  and  meaning,  and  the 
meaning  of  the  statutes  themselves,  no  dam- 
ages can  be  recovered  on  the  bonds  in  the 
present  action.  The  undertaking  was  that 
the  makers  should  be  liable  on  the  bond  only 
for  such  damages  as  might  be  recovered  by 
the  plaintiff  in  the  action  in  which  the  bonds 
were  given.  The  plaintiff  did  not  see  fit  in 
that  action  to  claim  his  damages  and  have 
them  assessed,  but  of  his  own  motion  re- 
covered a  Judgment  upon  the  pleadings  for 
the  office  simply.  He  must  have  known  that, 
so  far  as  the  bonds  were  concerned,  if  he 
wanted  damages,  he  was  required  to  recover 
them  in  that  action.  I,  however,  think  that 
the  Judgment  below  against  the  defendant 
Webb  ought  to  be  affirmed.  I  am  satisfied 
that  the  extraordinary  benefits  and  remedies 
furnished  by  the  statutes  referred  to  to  the 
plaintiff  to  secure  to  him  the  benefits  of  a 
recovery  were  intended  also  to  afford  the 
sureties  on  the  bond  the  advantage  of  hav- 
ing that  part  of  the  action  which  referred  to 
the  damages  which  the  plaintiff  was  en- 
titled to  recover  settled  speedily,  and  in  the 
same  action.  It  was  for  the  benefit  of  the 
sureties,  and  not  for  that  of  the  intruder, 
that  the  statute  required  that  damages  should 
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be  assessed  In  the  quo  Trarranto  proceeding. 
In  quo  warranto  proceedings,  so  far  as  the 
question  of  damages  is  concerned  against  the 
intruding  defendant,  section  613  of  the  Oode 
still  applies.  Its  language  Is  as  follows:  '*If 
Judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  in  favor  of 
such  person,  he  may  recover  by  action  the 
damages  which  he  shall  sustain  by  reason  of 
the  usurpation  by  the  defendant  of  the  office 
from  which  such  defendant  has  been  exclud- 
ed." That  section  of  the  Code  does  not  re- 
quire that  a  plaintiff  in  quo  warranto,  in  his 
claim  for  damages,  shall  be  compelled  to  re- 
cover them  in  that  action.  Howerton  v. 
Tate,  70  N.  O.  161.  In  that  case  it  was  de- 
cided also  that  an  intruder  who  may  perform 
the  duties  of  the  office  and  receive  the  fees 
arising  therefrom  cannot  retain  any  part  of 
the  fees  as  a  compensation  for  his  labor. 
This  case  of  course  overrules  that  of  McGall 
V.  Zachary  (a  unanimous  opinion  of  the  court) 
131  N.  a  466,  42  S.  B3.  903,  so  far  as  they 
are  in  conffict  The  statutes  I  have  refer- 
red to  in  this  case  were  not  so  critically  ex- 
amined by  me  in  tliat  case,  as  they  have  been 
examined  in  this;  and  the  argument  for  the 
defendant,  too,  before  this  court  in  .the  pres- 
ent case  was  more  elaborate  and  thorough 
than  it  was  in  that  case. 
Modified  and  affirmed. 

DOUGLAS^  J.,  dissents. 


(184  N.  G.  «12) 

STATE  V.  PATTERSON. 

(Supreme  Court  of  North  Carolina.    Mardi  1« 

1904.) 

niTOXIOATING  LIQUOB  —  STATUTES— nn.*  OF 
ACT  —  CONSTBtJCTION— SALES— PLACB  OF  DE- 
LIVEBT  —  CONSTITUTIONALITT  OF  BTATUTB— 
GONSTITUTIONAI*  LAW— PLACE  OF  THIAL  OF 
AN   OFFENSE. 

1.  Laws  1903,  p.  072,  c  349,  is  entiUed  "An 
act  to  prohibit  tne  manufacture,  sale  and  im- 
portation of  liquors  in  C,  M.  and  O.  counties." 
And  section  2  declares  that  the  place  where  de- 
livery of  anv  intoxicating  liquor  is  made  in 
the  state  shall  be  held  to  be  the  place  of  sale 
thereof.  Held  that,  notwithstanding  the  title, 
section  2  of  the  statute  applies  to  a  sale  and  de- 
liveryof  liquor  at  any  place  within  the  state. 

2.  Whether  an  enactment  in  a  statute  is  gen- 
eral, local,  public,  or  private  is  a  question  of 
law  for  the  court. 

3.  Whether  an  enactment  in  a  statute  is  gen- 
e^  or  local,  public  or  private.  Is  not  determin- 
ed  by  the  nature  of  the  act  in  which  the  en- 
actment is  found,  nor  by  its  publication  in  the 
public  or  private  statute. 

4.  Laws  1903,  p.  57^. c  349.  i  2,  providing 
tfiat  the  place  where  delivery  of  liquor  is  made 
fak  the  state  shall  be  construed  to  be  the  place  of 
sale  thereof,  and  that  any  place  to  which  any 
person  shall  ship  any  liquor  for  the  purpose  of 
delivering  the  same  to  a  purchaser  shall  be  con- 
strued and  held  to  be  the  place  of  sale,  is  not 
mioonstltutional  as  to  shipments  within  the 
state. 

6.  The  sixth  amendment  to  the  federal  Con- 
stitution, providing  that  in  a  criminal  prosecu- 
tion the  accused  shall  be  tried  by  a  Jury  of  the 
state  and  district  where  the  crime  shall  have 
been  committed,  is  a  restriction  on  the  federal 


government  and  courts,  and  not  upon  the  states, 
and  hence  Laws  1903,  p.  572.  c.  349,  i  2,  pro- 
viding that  any  station  or  place  to  whidi  any 
person  shall  ship  or  convey  any  liquor  for  the 
purpose  of  deliverv  to  a  purchaser  snail  be  con- 
strued to  be  the  place  of  sale,  if  not  affected  by 
such  amendment 
Douglas,  J.,  dissenting. 

Appeal  from  Superior  Court,  Durham  Coun- 
ty; Cooke,  Judge. 

J.  O.  Patterson  was  indicted  for  selling  liq- 
uor in  prohibited  territory.  Verdict  of  not 
guilty  entered  on  a  special  verdict;  and  the 
state  appeals.    Reversed. 

Manning  &  Foushee,  B.  B.  Boone,  and  the 
Attorney  General,  for  the  State.  Winston  ds 
Biyant;  for  defendant 

CLARK,  C.  J.  The  defendant  is  indicted 
for  selling  spirituous  liquor  to  one  Guess  in 
the  town  of  Durham,  where  such  sale  is  pro- 
hibited by  virtue  of  an  election  had  under 
the  provisions  of  chapter  233,  p.  288,  Laws 
1903.  The  special  verdict  finds  -that  the  de- 
fendant was  not  a  druggist,  and  had  no  li- 
cense to  sell  spirituous  liquor  within  the  city 
of  Durham;  that  he  resided  in  Roxboro, 
where  he  had  license  to  sell  spirituous  liquor; 
that  Guess  sent  the  defendant  $2  by  mail, 
with  an  order  to  ship  said  Guess  at  Durham 
one  gallon  of  com  whisky,  by  express,  char- 
ges prepaid,  which  the  defendant  did,  and 
the  whisky  was  delivered  to  Guess  in  Dur- 
ham; that  said  Guess  was  not  a  druggiaU 
nor  was  said  Uquor  sold  to  him  upon  the  pre- 
scription of  a  regularly  practicing  physician. 
The  point  presented,  therefore,  is  whether  this 
was  a  sale  at  Boxboro,  where  the  liquor  was 
delivered  to  the  carrier  by  the  defendant  for 
transportation  to  Guess,  or  was  it  a  sale  at 
Durham,  where  it  was  received  by  Guess, 
and  where  such  sale  was  prohibited  by  law? 

Laws  1903,  p.  572»  c  349,  §  2,  provides: 
"That  the  place  where  delivery  of  any  spir- 
ituous, malt,  vinous,  fermented  or  other  In- 
toxicating liquors  is  made  in  the  state  of 
North  Oarolina  shall  be  construed  and  held  to 
be  the  place  of  sale  thereof,  and  any  station 
or  other  place  within  said  state  to  which  any 
person,  firm,  company  or  corporation  shall 
ship  or  convey  any  spirituous,  malt,  vinoos, 
fermented  or  other  Intoxicating  liquors  for 
the  purpose  of  delivery  or  carrying  the  same 
to  a  purchaser,  shall  be  construed  to  be  the 
place  of  sale:  .provided  this  section  shall  not 
be  construed  to  prevent  the  delivery  of  any 
spirituous,  malt,  vinous,  fermented  or  other 
intoxicating  liquors  to  druggists  in  sufficient 
quantities  for  medical  purposes  only."  This 
section  is  explicit  that  the  place  of  actual  de- 
livery to  the  buyer,  or  to  which  it  shall  be 
shipped  for  delivery  to  him,  '*shall  be  con- 
strued to  be  the  place  of  sale."  It  is  con- 
tended that  this  provision  does  not  have  the 
effect  of  the  plain  purport  of  the  words  used 
by  the  lawmaking  power,  because: 

1.  This  section  2  is  found  in  a  statute  en- 
titled "An  act  to  prohibit  the  manufacture^ 
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tale  and  importation  of  Uquora  in  Clevelandt 
Cabarms,  Mitchell  and  Qaston  counties." 
Formerly,  the  caption  of  an  act  was  not  at 
M  considered  to  any  extent  whatever  in  con- 
struing It,  for  reasons  given  in  State  v.  Wool- 
ard,  119  N.  0.  779,  25  S.  B.  719,  but  the  mod- 
em doctrine  is  that,  when  the  language  of 
the  statute  is  ambiguous,  the  courts  can  re- 
sort to  the  title  as  aid  in  giving  such  act  its 
true  meaning,  but  that  this  cannot  be  done 
when  the  language  used  is  dear  and  unam* 
biguous.  Randall  v.  Railroad,  107  N.  C.  748^ 
12  S.  B.  e05,  11  L.  R.  A.  400;  Id..  104  N.  a 
410,  10  S.  B.  691;  State  v.  Woolard,  119  N. 
0.  779,  25  S.  B.  719;  Freight  Discrimination 
Gases,  95  N.  a  434,  59  Am.  Rep.  250;  Blue 
T.  McDuffle,  44  N.  0.  131.  To  like  purport, 
in  Hadden  v.  Collector,  5  Wall.  107,  18  L. 
Bd.  518,  Mr.  Justice  Field  uses  the  following 
language:  "At  the  present  date  the  title  con- 
stitutes a  part  of  the  act,  but  it  is  still  con- 
strued as  only  a  formal  part  It  cannot  be 
used  to  extend  or  to  restrain  any  positive 
provisions  in  the  body  of  the  act"  The  lan- 
guage of  section  2  is  "that  the  place  where 
delivery  of  any  spirituous,  malt,  vinous,  fer- 
mented or  other  intoxicating  liquors  is  made 
In  the  state  of  North  Carolina  shall  be  con- 
strued and  hdd  to  be  the  place  of  sale  there- 
of. ♦  ♦  ♦"  This  provision  is  positive  tn 
its  character,  and  its  operation  cannot  be  re- 
strained by  any  reference  to  the  title  of  the 
<ihapter.  In  the  sections  of  chapter  349  other 
than  sections  1  and  2  there  is  no  reference 
to  the  place  in  which  the  act  Is  to  be  oper- 
ative, and  hence,  by  reference  to  the  title, 
they  are  to  be  applied  only  to  the  four  coun- 
ties therein  named.  Section  1  is  specifically 
made  operative  in  the  counties  therein  nam- 
ed, and  is  to  take  effect  at  a  different  date, 
and  section  2  is  made  operative  as  to  the 
sale  of  any  spirituous  or  intoxicating  liquors 
anywhere  in  the  state,  and,  as  to  them  the 
title  cannot  be  used  to  restrict  or  extend  the 
meaning  of  the  explicit,  clear,  and  unambigu- 
ous language  used.  "It  is  well  settied,"  says 
Ruffin,  O.  J.,  in  Humphries  v.  Baxter,  28  N. 
0.  439,  "that  one  part  of  a  statute  may  be 
public  in  its  nature,  while  another  is  local 
and  private."  Part  of  a  statute  may  be  local, 
and  another  of  general  application;  part  may 
be  a  public  statute,  of  which  the  court  will 
take  Judicial  notice,  and  another  part  a  pri- 
vate statute,  which  must  be  set  up  in  the 
pleadings;  and  whether  an  enactment  in  a 
statute  is  general  or  local,  public  or  private, 
is  a  question  of  law  for  the  court,  and  Is  not 
determined  by  the  nature  of  the  act  In  which 
the  enactment  is  found,  nor  by  its  publica- 
tion in  the  public  or  private  statutes.  The 
decisions  are  uniform  as  to  this.  State  v. 
Wallace,  94  N.  C.  827;  Durham  v.  Railroad. 
108  N.  C.  401,  12  S.  B.  1040,  13  S.  B.  1:  State 
V.  Barringer.  110  N.  0.  529,  14  S.  B.  781; 
Hancock  v.  Railroad.  124  N.  C,  at  page  225, 
82  S.  B.  679;  Potter's  Dwarris,  53. 

2.  It  is  further  objected  that,  if  the  statute 
Las  this  meaning,  it  is  unconstitutional,  but 


we  are  not  pointed  to  any  section  of  the  Oon- 
stitution  which  forbids  the  lawmaking  power 
to  designate  the  place  of  sale  when  the  goods 
are  shipped  by  the  vendor  to  the  vendee  by 
a  common  carrier  or  other  agency.  It  is  true 
the  courts  have  held  that  the  place  of  sale 
is  where  the  goods  are  delivered,  to  the  car- 
rier, the  latter  being  the  agent  of  the  vendee; 
thus  making  the  constructive  delivery,  in- 
stead of  the  place  of  actual  receipt  of  the 
goods  by  the  purchaser,  the  place  of  sale. 
This  rule  is  of  comparatively  modem  origin, 
and  at  first  was  held  to  apply  only  when  the 
vendee  designated  the 'carrier  by  whom  the 
goods  were  to  be  shipped.  Davies  v.  Peck,  8 
D.  A  B.  330.  It  has  not  been  uniformly  held, 
and  is  subject  to  many  exceptions  (1  Beach, 
Cent  §  563;  2  Kent,  Com.  499),  as  the  right 
of  stoppage  in  transitu,  and  other  exceptions. 
It  is  merely  a  rule  of  judicial  construction, 
which  was  made  in  the  absence  of  legisla- 
tion, and  is  not  protected  by  any  constitu- 
tional provision  from  legislative  power  to 
change  it  Bspecially  can  the  Legislature 
change  such  rule  in  the  exerdse  of  its  police 
power  over  the  sale  of  intoxicating  liquors, 
when,  as  here,  it  can  be  readily  seen  that, 
with  the  multiplication  of  common  carriers 
and  the  speed  and  ease  with  which  intoxicat- 
ing liquors  can  be  shipped,  it  would  be  a  vain 
thing  to  prohibit  the  sale  of  liquor  in  any 
designated  territory,  if  vendors  a  short  dis- 
tance off  can  at  will  fill  orders  coming  from 
within  the  prohibited  territory  upon  the  ju- 
dicial fiction  that  the  sale  is  complete  upon 
delivery  to  the  carrier,  who  is  construed  as 
the  agent  of  the  vendee.  Whether  it  may  or 
may  not  require  an  act  of  Congress  to  make 
a  similar  change  as  to  liquor  shipped  into 
prohibited  territory  from  points  outside  the 
state  in  no  wise  affects  the  power  of  the 
state  to  so  provide  when  the  shipment  is 
from  another  point  in  the  state.  Rhodes  v. 
Iowa.  170  U.  S.  412,  18  Sup.  Ct  684,  42  L. 
Ed.  1088.  In  O'Neil  v.  Vermont,  144  tJ.  S. 
323,  12  Sup.  Ct  693,  36  L.  Bd*  460,  as  con- 
strued by  same  court  in  Railroad  v.  Sims 
<Dec.,  1903)  24  Sup.  Ct  151,  48  L.  Ed.  — , 
it  seems  to  be  held  that  by  virtue  of  the  police 
power  shippers  of  intoxicating  liquors  into  a 
state  from  without  its  borders  are  subject  to 
the  same  restrictions  as  shippers  from  points 
within  the  state,  it  not  being  a  matter  of 
taxation  upon  interstate  commerce.  But  that 
point  is  not  now  before  u&  Where  one  upon 
one  side  of  the  line  of  a  political  division,  as 
a  state  or  county,  shoots  across  the  line  and 
kills  a  person  on  the  other  side,  the  courts 
have  held  that  the  act  is  committed  where 
the  shot  is  delivered  by  striking  the  body  of 
the  victim  (State  v.  Hall.  114  N.  C.  909,  19 
S.  B.  602,  28  L.  R.  A.  69.  41  Am.  St  Rep. 
822);  or  if  he  commit  false  pretense  by  a  let- 
ter delivered  in  another  state,  the  offense  is 
committed  in  the  state  in  which  the  letter  is 
delivered  (In  re  Sultan,  115  N.  C,  at  page  60, 
20  S.  B.  375,  28  L.  R.  A.  294,  44  Am.  St  Rep. 
433).     A  statute  modifying  the  latter  rule 
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was  sustained  in  State  r.  Oaldwell,  115  N. 
0.,  at  page  800,  20  S.  B.  523;  and  in  Com. 
T.  Madoon,  101  Mass.  1,  100  Am.  Dec.  89,  in 
which  Gray,  J.,  said  that  the  statute  rested 
upon  the  general  power  of  the  Legislature  to 
declare  any  willful  or  negligent  act  which 
causes  an  injury  to  persons  or  property  in  its 
territory  to  be  a  crime.  The  General  As- 
sembly has  authorized  the  people  of  Durham 
to  hold  an  election  by  virtue  of  which  it  is 
deemed  injurious  to  sell  intoxicating  liquors 
in  the  limits  of  Durham,  and  by  virtue  of 
such  exercise  of  the  police  power,  and  to 
make  it  effective,  it  is  further  enacted  that 
the  sale  shall  be  deemed  made  in  Durham  (or 
elsewhere  in  this  state)  upon  the  delivery 
there  of  the  injurious  article  to  the  buyer. 
Just  as  in  the  case  of  a  shot  fired  across  the 
line,  or  a  letter  or  poison  so  sent  by  the  mall 
or  other  agency. 

It  was  suggested  on  the  argument,  though 
the  point  is  not  made  in  the  record,  that  the 
statute  contravenes  the  sixth  amendment  to 
the  United  States  Constitution,  which  pro- 
vides that  in  all  criminal  prosecutions  the  ac- 
cused shall  be  tried  by  a  Jury  of  the  state 
and  district  where  the  crime  shall  have  been 
committed.  But  aside  from  the  fact  that  the 
law  has  construed  the  crime  to  be  committed 
in  Durham,  where  the  forbidden  article  was 
actually  delivered^  instead  of  at  Roxboro, 
where  it  was  only  constructively  delivered, 
it  is  well  known  that  the  first  10  amend- 
ments were  all  passed  as  restrictions  upon 
the  federal  government  and  courts,  and  as 
a  concession  to  states  which  reluctantly  and 
hesitatingly  had  entered  into  the  Union  upon 
a  pledge  that  such  amendments  should  be 
submitted.  That  these  amendments  are  re- 
strictions upon  the  federal  government,  and 
not  upon  the  states,  has  been  uniformly  held 
in  the  United  States  Supreme  Court  State 
V.  Caldwell,  115  N.  C,  at  page  803,  20  8.  B. 
528,  and  cases  there  cited;  Fox  v.  Ohio,  5 
How.  410,  12  U  Bd.  218;  Cook  v.  U.  8.,  188 
U.  8.  157,  11  Sup.  Ct  268,  84  L.  E>1.  906; 
BarroD  v.  Baltimore,  7  Pet  243,  8  L.  Ed.  672; 
Spies  V.  111.,  123  U.  8.  181,  8  Sup.  Ct  21,  22, 
31  L.  Ed.  80;  and  there  are  numerous  oth- 
ers. Twitchell  v.  Com.,  7  Wall.  321,  19  Lw 
Ed.  22$;  2  Tucker,  Con&  §  325,  and  cases  c(^- 
lected  in  3  Rose's  Notes,  368-372.  In  Barron 
V.  Baltimore,  supra,  Marshall,  G.  J.,  referring 
to  the  first  11  amendments,  said:  'These 
amendments  contain  no  expression  Indicating 
an  intention  to  apply  them  to  the  state  gov- 
ernments. This  court  cannot  so  apply  them.'* 
Upon  the  special  verdict  the  defendant  should 
be  adjudged  guilty. 

Reversed. 

DOUGLAS,  J.  (dissenting).  Regardless  of 
any  personal  predilections,  I  am  forced  to 
dissent  from  the  decision  of  the  court  as  a 
pure  matter  of  law.  It  Is  impossible  for  me 
by  any  process  of  reasoning  to  bring  my 
mind  to  the  conclusion  that  the  Legislature 


had  a  legal  intention  of  doing  something  that 
I  am  morally  certain  never  entered  their 
minds.  It  is  a  matter  of  common  knowl- 
edge, borne  out  by  the  legiskitlve  Journals 
and  published  laws,  that  the  Legislature^  aft- 
er most  careful  consideration,  enacted  a  gen- 
eral act  intended  to  reduce  the  regulation  of 
the  whisky  traffic  throughout  the  state  to  a 
uniform  system,  as  far  as  possible.  In  fram- 
ing this  act  two  bills  were  earnestly  pressed 
by  their  respective  supporters—the  Wattb 
bill,  which  was  substantially  adopted,  and  the 
London  bill,  which  was- ably  drawn,  and  ex- 
pressed in  clear  and  exact  language  the  pur- 
poses of  its  distinguished  author.  These  bills 
represented  distinct  schools  of  thought,  and 
the  adoption  of  one  over  the  other  was  an 
unmistakable  expression  of  legislative  pref- 
erence. At  the  same  term  at  which  the  Leg- 
islature passed  the  general  act  and  the  act 
now  held  by  the  court  to  be  amendatory  to 
the  general  act,  it  also  passed  25  or  30  other 
acts  relating  to  the  same  general  subject 
These  acts  profess  to  be  local,  like  the  act 
now  construed  by  the  court  as  general  in  its 
operation,  and,  with  four  exceptions,  are 
likewise  printed  Ui  the  public  laws.  Can  we 
suppose  that  the  Legislature  intended  every 
section  in  every  one  of  these  numerous  acts 
to  operate  as  an  amendment  to  the  general 
act  unless  specifically  recftrieted  in  each  sec- 
tion? If  one  of  them  can  have  such  an  ef- 
fect why  should  not  the  others?  If  that 
were  so,  what  would  become  of  the  general 
act,  and  what  hope  would  there  be  of  extri- 
cating the  law  from  the  hopeless  confusion 
that  would  result?  Oliver  Cromwell  denoun- 
ced the  laws  of  England  in  his  time  as  ""a 
tortuous  and  ungodly  Jumble."  If  the  great 
protector  were  brought  face  to  face  with  our 
liquor  laws,  including  the  general  act  with 
all  the  amendments  constructively  adhering 
thereto,  and  the  infinite  variety  of  municipal 
ordinances  passed  thereunder,  I  fear  that 
words  would  fall  him.  But  it  may  be  asked, 
what  other  construction  is  open  to  us?  The 
answer  seems  simple  enough  to  me:  con- 
strue those  statutes  to  be  general  which  on 
their  face  profess  to  be  general,  and  those  to 
be  special  which  are  avowedly  special  Of 
course,  I  am  now  alluding  to  conflicting  stat- 
utes passed  at  the  same  sessk>n  of  the  Leg- 
islature, and  in  pari  materia.  Where  there 
is  neither  conflict  nor  ambiguity  in  the  stat- 
ute, there  is  no  room  for  interpretation.  The 
act  containing  the  section  which  the  court 
now  says  is  general  in  its  application  la  spe- 
ciflcally  entitled  ''An  act  to  prohibit  the  man- 
ufacture, sale  and  importation  of  liquors  in 
Cleveland,  Cabarrus,  Mitchell,  and  Gaston 
counties.*'  I  know  that  it  has  been  said  that 
the  caption  or  title  is  no  part  of  the  act 
This  was  so  originally  because  In  England  air 
acts  of  Parliament  passed  at  the  same  ses- 
sion were  considered  as  one  act  The  sepa- 
rate acts  had  no  captions  when  passed,  and 
hence  the  capttoua  were  not  the  words  of 
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Parliament  but  of  the  speaker  or  some  par- 
Uamexitary  clerk,  who  subsequently  added 
them  thereto.  But  now,  since  the  title  has 
become  a  part  of  the  act  as  passed  by  the 
Legislature  itselt  the  rule  is  necessarily  dif* 
ferent  Indeed,  the  title  has  become  so  es- 
sential a  part  of  the  act  that  it  is  sometimes 
taken  as  the  act  itself.  Sectl<m  23  of  article 
2  of  the  Constitution  provides  that:  ''All  bills 
and  resolutions  of  a  legislative  character 
shall  be  read  three  times  in  each  House,  be- 
fore they  pass  into  laws."  It  Is  a  well-known 
fact  that  bills  are  rarely  ever  read  in  full 
except  on  the  second  reading,  if  then;  and 
tbtLt  they  are  habitually  "read  by  title"  on 
both  the  other  readings.  If  the  Legislature 
did  not  consider  the  title  as  an  essential  part 
of  the  bill,  givhig  substantial  notice  of  its 
contents,  would  not  such  habitual  action  be  a 
flagrant  violation  of  the  Constitution? 

I  liave  said  that  these  acts  are  in  pari 
materia,  being  passed  by  the  same  Legisla- 
ture, at  the  same  session,  and  upon  the  same 
general  subject-matter.  They  should  there- 
fore be  oonstmed  together,  so  as  to  preserve 
them  both  as  comi^ete  and  effective  acts, 
each  operating  witidn  its  own  sphere  of  ac^ 
tion.  26  A.  ft  B.  Enc.  (2d  Ed.)  020  et  seq., 
and  cases  dtcd  therein;  Black,  Int.  Laws,  f 
86;  Sedgwick,  Stat  &  Const  Law,  247;  End- 
lich  on  Int  of  Stats.  §|  48,  44,  45,  56;  State 
V.  Bell,  25  N.  C.  506;  Simonton  v.  Lanier,  71 
N*  C.  4»8;  Rhodes  v.  Lewis,  80  N.  C.  136; 
Bowles  V.  Cochran,  03  N.  C.  896;  Wortham  ▼. 
Basket,  W  N.  a  70,  5  8.  B.  401;  Wilson  ▼. 
Jordan,  124  N.  C.  688,  S3  N.  B.  139.  I  do  not 
feel  that  any  legal  principle  forces  me  to  Im- 
pose such  a  constructive  Intent  upon  the  Leg- 
islature, and  I  feel  sure  that  no  such  intent 
eadsted  in  fact  Custom  permits  the  writer 
of  a  dissenting  opinion  to  allude  to  known 
facts  outside  the  record.  In  the  light  of  such 
facts  it  wU}  hardly  be  contended  that  the 
L«^latnre  actually  intended  the  act  in  ques- 
tion to  apply  to  any  counties  other  than  those 
mentioned  in  its  title.  I  understand  that  the 
author  of  the  bill  disclaims  any  such  general 
application,  and  I  am  informed  on  the  high- 
est authority  that  when  the  bill  was  read  in 
the  Senate  it  was  distinctly  asked  and  posi- 
tively answered  that  It  did  not  apply  to  any 
counties  other  than  those  named  therein. 
Upon  that  assurance  it  was  passed. 

It  is  not  for  me  to  discuss  the  merits  of 
the  act,  but,  in  answer  to  a  suggestion  in 
the  opinion  of  the  court,  I  may  say  that  the 
practical  effect  of  the  section  is  not  so  much 
to  restrict  the  traffic  as  to  force  it  into  the 
hands  of  nonresidents  who  can  carry  It  on. 
with  impunity.  All  that  the  present  defend- 
ant has  to  do  is  to  "move  a  little  further  from 
the  road,"  over  into  the  state  of  Virginia, 
and  continue  his  business.  But  this  does  not 
Influence  me  in  my  view  of  the  law.  As  ta 
the  moral  effect  of  a  statute  not  resting  upon 
the  will  of  the  people.  I  may  be  permitted  to 
express  my  doubts.  After  years  of  faithful 
devotion  to  the  cause  of  tempei^ace,  I  am 
satisfied  that  it  can  never  rest  upon  a  legal 


fiction,  and  that  no  great  moral  question  ever 
made  any  permanent  advancement  along  the 
pathway  of  indirection. 

WALKER,  J.,  concurs  in.  result  only. 


(1S5  N.  C.  628) 

OSBORN  V.  LEACH  et  al. 

(Supreme  Court  of  North  Carolina.     May  27, 
1904.) 

IJBXL— ICATTIBBS  LIBEtOUS  P£B  SB— BUBOm  OF 
PBOOV  —  STATUTES-^aBTBAOnON— CONSTITU- 
TIONAJL  LAW— ACTION— FAILUBB  TO  AI.T.BqK 
KOTICJS—DEMUBBEB— DISMISSAL. 

1.  A  nublicatlon  to  the  effect  that  plaintiff 
bought  for  the  State's  Prison,  of  which  he  was 
a  director,  a  number  of  mules,  paying  an  ex- 
cessive price  for  them,  and  that  he  received 
for  his  services  a  specified  sum  for  each  mule 
bought,  as  a  coomiission,  when  by  statute  he 
was  only  entitled  to  $4  a  day  as  oompensatton 
for  director,  was  libelous  per  se. 

2.  In  an  action  for  the  publication  of  matter 
libelous  per  se,  the  burden  is  on  defendant  to 
prove  the  truth  in  mitigation. 

d.  Const  art  1,  §  85,  declares  that  all  courts 
shall  be  open,  and  that  every  person  shall  have, 
for  an  injury  In  his  lands,  goods,  person,  or 
reputation,  a  remedy  by  due  course  of  law; 
and  section  20  declares  that  the  freedom  of  the 

gress  ought  not  to  be  restricted,  but  that  every 
idividual  shall  be  held  responsible  for  the 
abuse  of  the  same.  The  London  libel  law 
0C4iws  1901,  p.  784,  c  557,  f  1)  provides  that, 
before  any  proceedings  shall  be  brought  for  the 

Sublication  In  a  periodical  or  newspaper  of  a 
bel,  the  plain tlflf  shall  serve  a  written  notice 
on  defendant,  ntecifylng  the  article  and  the 
statements  which  he  alleges  to  be  false,  and  that 
if  it  ajppears  on  trial  that  the  article  was  pub- 
lished m  good  faith,  that  its  falsity  was  due  to 
an  honest  mistake  m  fact  and  that  there  were 
reasonable  grounds  for*  believing  that  the  article 
was  ^e,  and  that  within  10  days  after  the  serv- 
inff  of  notice  a  fair  and  full  retraction  was  pub- 
Hshed,  the  plaintiff  shall  recover  only  actual 
dama^.  Beld,  that  the  statute  Is  not  uncon-  \\ 
stitutional,  since  ^'actual  damages"  include  all  |l  C" 
save  punitive  damages,  which  are  not  property.  I' 

4.  The  question,  under  the  statute,  whether 
defendant  in  an  action  for  libel  exercised  good 
faith,  made  an  honest  mistake,  and  had  reason-  ' 
able  ground  for  believing  the  publication  true, 
is  an  affirmative  defense. 

5.  The  question,  under  the  statute,  whether 
defendant  in  an  action  for  libel  exercised  good 
faith,  made  an  honest  mistake,  and  had  reason- 
able ground  for  believing  the  publication  true, 
is  a  Question  for  the  jury. 


6.  Inasmuch  as  the  statute  applies  in  Its  terms 
equally  to  all  newspapers  and  periodicalSi  it 
does  not  amount  to  an  unconstitutional  dis- 
crimination. 

7.  In  an  action  against  a  periodical  for  libel. 
It  is  ground  for  demurrer  that  it  does  not  ap- 
pear that  the  statutory  notice  was  given  defend- 
ant 

8.  Where,  in  an  action  against  a  periodical  for 
libel,  defendant  demurs  on  the  ground  that  it 
does  not  appear  that  the  statutory  notice  was 
given  it  and  the  demurrer  Is  sustained,  the 
court  may,  in  its  discretion,   permit  the  com- 

Elaint  to  be  amended  by  alleging  such  notice,  if 
I  fact  it  was  given. 

9.  An  action  against  a  periodical  for  libel  will 
not  be  dismissed  oecause  the  statutory  notice  wan 
not  given  defendant,  since,  even  if  it  were  not 
given,  the  action  is  still  valid  for  the  recovery 
of  actual  damages. 

10.  In  an  action  against  a  periodical  for  libel, 
the  fact  that  plaintiff  failed  to  give  the  statutory 

^  2.  8m  Libel  and  Slander,  voL  Bt,  0«it  Dig.  |  SSa 


812 


47  SOUTHEASTERN  REPORTER. 


(N.C 


notice  coald  not  affect  the  defendant  prejudicial- 
ly, where  it  appeared  that  defendant  actually 
made  a  retraction. 
Douglas,  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Guilford 
County;  O.  H.  Allen,  Judge. 

Action  by  W.  H.  Osborn  against  M.  T. 
Leach  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

King  ft  Kimball,  J.  T.  Morehead,  and  T. 
M.  Argo,  for  appellant  J.  A.  Barringer, 
Armistead,  Jones  &  Son,  and  Brooks  & 
Thompson,  for  respondent  Leach.  Busbee  & 
Busbee,  for.  respondent  News  &  Observer 
Pub.  Oa 


CLARK,  O.  J.  This  is  an  action  lor  libel 
against  M.  T.  Leach  and  the  News  ft  Ob- 
server Publishing  Company.  Judgment  by 
default  for  want  of  an  answer  and  inquiry 
had  been  taken  against  the  defendant  Leach. 
132  N.  C.  1149,  45  S.  B.  1037;  133  N.  C.  427, 
45  S.  E.  783.  In  the  trial  upon  the  merits, 
at  the  close  of  the  plaintiff's  evidence,  the 
defendant  Leach  moved  to  dismiss  **npon  the 
ground  that  the  newspaper  article  alleged  to 
be  libelous  was  not  libelous,  and  that  the 
plaintiff  had  not  alleged  a  cause  of  action.'* 
The  court,  being  of  that  opinion,  instructed 
the  Jury,  on  account  of  the  Judgment  by  de- 
fault and  inquiry,  to  return  a  verdict  of  one 
penny  as  to  Leach,  and  thereupon  rendered 
a  Judgment  against  him  for  one  penny  dam- 
ages and  one  penny  costs.  Code,  S  525  (4). 
In  this  there  was  error.  The  publication  in- 
spired by  the  defendant  Leach  charges  that 
the  plaintiff  bought  for  the  State's  Prison,  of 
which  he  was  a  director,  certain  mules,  giv- 
ing $27  per  head  more  than  they  were  worth, 
and  paying  for  horses  double  what  they  were 
worth,  thus  defrauding  the  State's  Prison  of 
that  sum;  and  charging  further  that  the 
plaintiff  received  for  his  services  $5  for  each 
mule  bought,  as  commissions,  his  expenses^ 
and  several  hundred  dollars  for  his  time, 
when,  as  director,  by  law  he  was  entitled  to 
|4  per  day  only  (Laws  1899,  p.  119,  e.  24,  S{ 
4,  9, 10),  and  that  he  committed  a  fraud  upon 
Leach;  thus  charging  a  breach  of  official  duty 
by  the  plaintiff  as  director  of  a  state  insti- 
tutibn,  and  incompetence,  if  not  worse^  in 
the  purchase  of  the  mules  and  horses,  and 
the  receipt  of  pay  In  excess  of  that  allowed 
by  law.  This  language  was  libelous  per  se 
(Ramsey  v.  Cheek,  109  N.  C.  270,  13  S.  B. 
775),  and  the  burden  was  upon  the  defendant 
to  prove  its  truth  or  matter  In  mitigation. 

As  to  the  other  defendant,  the  News  ft  Ob- 
server Publishing  Company,  the  court  allow- 
ed the  motion  made  to  dismiss  upon  the 
grounds  (1)  that  the  plaintiff  had  not  given 
it  the  notice  required  by  chapter  657,  p.  784, 
Laws  1901;  (2)  that  the  plaintiff  had  not 
made  out  a  case  against  it;  and  (3)  upon  the 
further  ground  that  the  plaintiff's  counsel  ad- 
mitted in  open  court  that  the  plaintiff  had 


not  sustained,  and  did  not  claim,  any  special 
damage.  The  second  ground  is  disposed  of 
by  what  is  said  above.  The  article  was  not 
copied  from  any  paper  which  had  then  been 
filed  in  any  legal  proceeding,  but  was  an 
oral  statement  by  the  defendant  Leach  to  the 
reporter  of  the  News  ft  Observer  of  what 
he  intended  to  file.  The  burden  was  upon 
the  defendant  publishing  company  to  prove 
the  truth  of  the  publication,  or  to  prove  the 
absence  of  malice. 

The  other  two  points  raise  the  question  of 
the  constitutionality  of  chapter  557,  p.  784« 
Laws  1901,  commonly  known  as  the  "London 
Libel  liEw."  That  statute  has  been  adopted 
in  several  states  in  almost  the  Identical 
words  of  our  statute.  It  has  been  already 
presented  In  the  Supreme  Court  of  two  of 
our  sister  states,  and  has  been  held  to  be  un- 
constitutional in  both,  but  because  of  the  ad- 
dition of  words  restricting  ''actual  damages'* 
to  mean  special  damages,  which  words  are 
omitted  in  our  statute. 

The  Constitution  of  North  Carolina  pro- 
vides: *'A11  courts  shall  be  open,  and  every 
person  for  an  injury  In  his  lands,  goods,  per- 
son, or  reputation,  shall  have  remedy  by  due 
course  of  law."  Article  1,  §  35.  '^he  free- 
dom of  the  press  ought  not  to  be  restrained, 
but  every  individual  shall  be  held  responsible 
for  the  abuse  of  the  same."  Article  1,  S  20l 
If,  therefore,  this  chapter  impairs  the  right 
of  any  one  to  recover  for  an  injury  to  his 
reputation,  or  abridges  the  responsibility  of 
the  press  for  an  abuse  of  the  freedom  of  the 
press,  the  Legislature  is  clearly  forbidden  by 
the  above  sections  of  the  Constitution  from 
the  enactment  of  such  statute. 

Section  1,  c.  557,  p.  784,  Laws  1901,  is  as 
follows:  ^'Before  any  proceedings,  either 
civil  or  criminal,  shall  be  brought  for  the 
publication  in  a  newspaper  or  periodical  in 
this  state  of  a  libel,  the  plaintiff  or  prose- 
cutor shall  at  least  five  days  before  institat- 
ing  such  proceedings  serve  notice  In  writing 
on  defendant  or  defendants,  specifying  the 
article  and  the  statements  which  he  alleges 
to  be  false  and  defamatory.  If  it  shall  ap- 
pear upon  the  trial  that  said  article  was  pub- 
lished in  good  faith,  that  its  fiilsity  was  due 
to  an  honest  mistake  of  the  facts,  and  that 
there  were  reasonable  grounds  for  believing 
that  the  statements  in  said  article  were  true, 
alid  that  within  ten  days  after  the  service  of 
said  notice  a  full  and  fair  correction,  apology 
and  retraction  were  published  In  the  same 
editions  of  corresponding  issues  of  the  news- 
paper or  periodical  in  which  said  article  ap- 
peared, and  in  as  conspicuous  place  and  type 
as  was  said  original  article,  then  the  plain- 
tiff in  such  case,  if  a  civil  action,  shall  re- 
cover only  actual  damages,  and  If  In  a  crim- 
inal proceeding,  a  verdict  of  guilty  shall  be 
rendered  on  such  a  state  of  facts,  the  defend- 
ant or  defendants  shall  be  fined  a  penny  and 
costs  and  no  more:  provided  this  act  shall 
not  apply  to  existing  suits."  It  must  be 
noted  that  there  Is  no  penalty  on  the  plain^ 
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tiff,  nor  any  ezemptlon  to  the  def endant»  It 
tbe  plaintiff  does  not  choose  to  give  the  five* 
days  notice,  bnt  there  is  merely  a  provlsioii 
that  ftve  days'  notice  must  be  glY«i  by  the 
plaintiff,  in  the  manner  stated,  before  issu- 
ing his  sammons,  and  that,  when  snch  notice 
Is  given,  then,  if  within  10  days  the  specified 
retraction  is  made,  and  it  appears  that  the 
article  was  printed  in  good  faith  by  honest 
mistake,  and  with  reasonable  ground  to  be- 
lieve the  statements  to  be  true,  the  plaintiff 
can  only  recover,  actual  damages.  It  was 
therefore  error  in  the  court  to  nonsuit  the 
plaintiff,  because  good  faith,  honest  mistake^ 
and  reasonable  ground  of  belief  were  afOrma- 
tive  defenses,  which  the  court  could  not  ad- 
Judge.  But  independently  of  that,  as  the  ar- 
gument raises  the  constitutionality  of  the 
act,  it  is  well  to  dispose  of  it 

The  plaintiff  is  entitled  to  recover  actual 
damages  under  the  act  of  1901,  and  actual  are 
compensatory  damages,  and  include  <1)  pe- 
cuniary loss,  direct  or  indirect,  or  special  dam- 
ages;  (2)  damages  for  physical  pain  and  in- 
convenience;   (3)  damages  for  mental  suffer- 
ing;   and  (4)  damages  for  injury  to  reputa- 
tion.   Punitive  damages  are  not  included  in 
twhat  are  termed  actual  or  compensatory  dam- 
I  ages,  and  the  act,  upon  the  conditions  therein 
I  specified,  relieves  and  can  relieve  a  defendant 
\only  against  a  claim  for  that  particular  kind 
W  damages.   They  are  awarded  on  grounds  of 
public  policy,  and  not  because  the  plaintiff 
has  a  right  to  the  money,  but  it  goes  to  him 
merely  because  it  is  assessed  Uf  his  suit    18 
Am.  ft  Bng.  Law  (2d  Bd.)  1001;    Wallace 
▼.  Railway,  104  N.  G.  452,  10  8.  B.  552.    Tbe 
right  to  have  punitive  damages  assessed  is 
therefore  not  property.    The  right  to  recover 

jptnni  <^^  f*nmpon«itn^  fl^mages  iS  property. 

In  our  case  the  law  presumes  injury  to  the 
feelings,  mental  anguish.  Attd  ittJury  to  t5e 
reputation,  the  publication  being  libelous  per 
se.  The  e^dence  of  the  plaintiff,  besides, 
proves  both  these  elements,  and  also  physical 
euffering.  There  is  no  evidence  of  special 
damages,  and  it  is  not  inferred.  The  plaij^ 
tiff  Is  entitled  to  recover  compensation  for 
mental  and  physical  pain  and  injury  to  repur 
tatloa.  These  are  actual  damages,  and  these 
are  property.  ''The  right  to  recoy^r  dam- 
ages for  an  injury  is  a  spedes  of  property, 
anJ  vegts^  the^  ln3[ured  party  immediateFy 
on  the  commission  of  the  wrong.  It  Is^ot 
th€_8ubseguent  verdict  and  judgment,  butjhe 
commission  of  the  wrong,  that  gives  the 
rigfiE  TB'e  verdict  and  Judgment  simply  de- 
fine  Its  extent.  Being  property,  it  is  protect- 
ed by  the  ordinary  constitutional  guaranties." 
Hale  on  Damages,  p.  2,  note  5;  Oooley,  Oonst 
Lim.  (5th  Bd.)  445.  It  cannot  be  extinguish- 
ed except  by  act  of  tbe  parties  or  by  opera- 
tion of  the  statute  of  limitation.  lb.  This 
being  an  action  upon  a  libel  per  se,  the  plain- 
tiff has  a  right  to  recover  compensatory  dam- 
ages. Newell  on  S.  db  L.  48;  Hale  on  Dam- 
ages, p.  00,  note.  Compensatory  damages  in- 
clude all  other  damages  than  punitive,  thus 


embracing  not  only  special  damages,  as  direbt , 
pecuniary  loos,  but  injur}  to  f eeUngs,  mental 
anguish,  and  damages  to  character  or  repu- 
tation. 18  Am.  &  Bng.  Bnc.  (2d  Bd.)  1062  et 
seq.;  Hale  on  Damages,  pp.  00, 106.  "Actual 
damages*'  are  synonymous  with  "compensa- 
tory damages"  and  with  "general  damages." 
Newell  on  a  ft  L.  830;  18  Am.  ft  Bng.  Bnc. 
<2d  Bd.)  1081  et  seq.  Damages  for  mental 
suffering  are  actual  or  compensatory,  not  spe- 
cial nor  punitive,  and  are  given  to  indemnify 
the  plaintiff  for  the  lojury  suffered.  1  Am.  ft 
Bng.  Bnc.  (2d  Bd.)  602.  The  law  infers  actual 
or  compensatory  damages  for  injury  to  the 
feelings  and  reputation  of  the  plaintiff  from 
a  libel  calculated  to  humiliate  him  or  injure 
his  reputation  or  character.  In  similar  stat- 
utes adopted  in  other  states  the  following 
words  were  added,  which  are  wisely  omitted 
Id  our  statute,  L  e.,  that  actual  damages  shall 
mean  only  "such  damages  as  the  plaintiff  has 
suffered  in  respect  to  his  property*  business, 
trade,  profession  or  occupation."  And  on  ac- 
count of  the  inclusion  of  those  words,  which 
restrict  actual  damages  to  mean  special  dam- 
ages, the  act  has  been  held  unconstitutional 
in  most  conclusive  opinions  by  very  able 
courts,  both  in  Kansas  and  Michigan.  In  a 
recent  opinion  (Hai^son  v.  Krehbiel,  76  Pac. 
1041),  filed  March  12, 1004,  the  Supreme  Court 
of  Kansas,  passing  upon  the  constitutional- 
ity of  chapter  240,  p.  430,  Laws  1001,  of  that 
state,  which  is  verbatim  our  libel  law  (chapter 
557,  p.  784,  Laws  1001),  save  the  addition  in 
that  statute  of  the  definition  of  actual  dam- 
ages, as  above  stated,  holds  that  the  statute 
is  unconstitutional  because  in  violation  of 
section  18  of  the  Kansas  Bill  of  Rifi^ts,  which 
gives  to  all  persons  injured  in  person,  repu- 
tation, or  property  remedy  by  due  course  of 
law;  such  constitutional  guaranty  being  al- 
most identical  with  the  above-cited  section 
85,  art  1,  of  the  Oonstitution  of  North  Oaro- 
lina.  The  Supreme  Court  of  Kansas  says: 
"It  will  be  noted  that  the  questioned  statute 
limits  the  right  of  recovery  in  cases  of  libel 
to  actual  damages,  where,  after  service  of 
notice  provided  in  the  first  section,  the  pub- 
lisher of  the  newspaper  in  which  the  libelous 
matter  has  appeared  shall  make  a  full  and 
fair  retraction  of  the  libelous  matter,  coupled 
vrith  a  showing  upon  the  trial  that  the  same 
was  pubUsbed  in  good  faith,  under  a  misap- 
prehension of  the  facts,  and  defines  that  class 
of  damages  to  be  such  as  the  plaintiff  has 
suffered  In  respect  to  his  property,  business, 
trade,  profession,  or  occupation.  So  that  in 
such  cases  the  libeled  party  may  not  recover 
all  his  damage,  but  he  is  confined  to  the  nar- 
row class  designated  and  defined  in  the  act 
as  actual  damages.  The  common  law  recog- 
nizes two  classes  of  damages  in  libel  cases— 
general  and  special.  Greneral  damages  are 
those  which  the  law  presumes  must  naturally, 
proximately,  and  necessarily  result  from  the 
publication  of  the  libelous  matter.  They 
arise  by  inference  of  law,  and  are  not  requir- 
ed to  be  proved  by  evidencsL    They  ass  al- 
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^  l6wable  whenever  the  Immediate  tendency  of 
the  woidji  1$  to  Impair  the  plaintiff's  repute- 
tloD,  although  no  actual  pecuniary  loss  had 
in  fact  resulted,  and  are  designed  to  com- 

•  pensate  for  that  large  and  substantfisl  class 
of  Injuries  arising  from  injured  feelings,  men- 
tal suffering  and  anguish,  and  personal  and 
public  humiliation,  consequent  upon  the  ma- 
licious publication  of  the  false  and  libelous 
matter.  The  injury  for  which  this  class  of 
damages  Is  allowed  Is  something  more  than 
merely  speculattye.  While  not  susceptible  of 
being  accurately  measured  in  dollars  and 
cents,  it  is  a  real  one,  and  more  often  than 
otherwise  more  substantial  and  real  than 
those  designated  as  actual,  and  measured  ac- 
curately by  the  dollar  standard*  In  short,  It 
Is  such  an  injury  to  the  reputation  as  was 
contemplated  in  the  Bill  of  Bights.  The  law 
presumes  that  this  class  of  injuries  resulted 
necessarily  from  the  publication  of  the  lib^- 
ous  matter,  and  the  damages  therefore  were 
recoverable  without  special  assignment  Spe- 
cial damages  were  also  recoyerable,  when 
properly  pleaded  and  shown,  and  were  such 
damages  as  were  computable  in  money,  and 
may  be  said  to  be  fairly  embraced  in  the  list 
of  actual  damages  as  given  in  the  statute  re- 
ferred to.  nds  was  the  condition  of  the  law 
at  the  time  of  the  adoption  of  our  Oonstitn- 
tlon,  and  is  now,  and  all  these  are  the  injuries 
to  reputation  for  which  it  provided  that  there 
should  be  'remedy  by  due  course  of  law/  It 
requires  no  argument  to  demonstrate  that 
the  act  in  question  does  deny  remedy  for  a 
portion  of  these  injuries.  Unless  the  one  li- 
beled has  suffered  in  the  particular  manher 
pointed  out  in  the  statute,  he  is  remediless. 
For  that  other  large  class  of  persons,  and 
still  larger  clasa  of  Injuries,  no  remedy  is 
found.  From  the  writings  of  the  world's 
wisest  man  we  have  the  assurance  that  a 
good  name  is  rather  to  be  chosen  than  great 
riches.'  Yet  the  possessor  of  this  thing  of 
greatest  value,  being  despoiled  of  It,  is  left 
entirely  without  remedy  for  Its  loss,  by  the 
statute  in  question,  except  In  such  rare  cases 
as  be  shall  be  able  to  show  some  exact  finan- 
cial injury  in  the  particulars  named.  We 
could  not  excuse  ourselves  for  holding  that 
reputation  is  less  valuable  than  property,  or 
that  it  is  less  protected  from  spoliation  by 
the  quoted  provision  of  the  Bill  of  Bights. 
It  Is  suggested,  however,  that  the  retraction 
required  by  the  act  to  be  published  is  a  fair 
compensation  for  the  injury  done,  and  a  re- 
investment of  the  libeled  one  with  his  good 
name.  This  being  done,  all  has  been  ac- 
complished that  would  be  by  a  verdict  of  a 
Jury,  and  hence  that  the  retraction  required 
by  the  legislative  enactment  is,  if  not  Mue 
course  of  law,'  an  ample  substitute  for  it.  It 
Is  not  an  easy  task  to  deduce  either  from 
reason  or  the  authorities  a  satisfactory  defi- 
nition of  'law  of  the  land'  or  'due  course  of 
law.'  We  feel  safe,  however,  from  either 
standpoint,  in  saying  these  terms  do  not 
mean  any  act  that  the  Legislature  may  have 


passed.  If  such  aetdoes  not  give  to  one  op- 
portimity  to  be  heard  before  being  deprived 
of  property,  liberty,  or  reputation,  or,  having 
been  deprived  of  either,  does  not  afford  a  like 
opportunity  of  showing  the  extent  of  his  in*- 
Jury,  and  give  an  adequate  remedy  to  recover 
therefor.  Whatever  these  terms  may  mean 
more  than  this,  they  do  mean  due  and  orderly 
procedure  of  courts  in  the  ascertainment  of 
damages  for  injury,  to  the  end  that  the  in- 
jured one  'shall  have  remedy*;  that  is,  proper 
and  adequate  remedy,  thua  to  be  ascertained. 
To  refuse  hearing  and  remedy  for  an  Injury 
after  its  Infliction  is  a  amall  remove  from  In- 
fliction of  penalty  before  and  without  hear- 
ing." It  further  says:  "The  retraction  requir- 
ed by  the  act  in  question  may  or  may  not  be 
full  reparation  for  the  injury  suffered.  It 
might  the  rather  aggravate  the  injury  already 
Inflicted,  than  mollify  it  It  Is  sufficient  to 
say,  however,  that  all  these  are  questions  for 
the  courts,  upon  proper  notice  to  all  parties, 
and  may  not  be  determined  arbitrarily  by 
an  act  of  the  Legislature.  *  *  *  It  is 
claimed  that  admitting  the  constitutional  in- 
validity of  this  act  because  it  denies  remedy 
by  due  course  of  law,  still  the  Legislature 
would  have  a  right  to  requite  the  servioe  of ' 
this  notice  as  a  step  in  the  iffocedure  in 
prosecuting  an  action  for  the  recovery  of  dam- 
ages occasioned  by  libel;  this  in  order  to  give 
the  publisher  opportunity  of  retraction  for  the 
purpose  of  mitigating  general  damages  and 
relieving  himself  from  punitive  damages.  We 
do  not  deny  that  the  Legislature  might  do 
thia.  It  seems  to  us,  however,  that  such  was 
not  its  purpose  and  object  but  rather,  that 
the  service  of  this  notice  was  but  a  step  In 
the  procedure  to  relieve  publishers  from  all 
general  damages.  That  object  being  found 
unconstitutional,  these  ancillary  matters  must 
go  with  it"  We  have  thus  copied  at  some 
length  the  discussion  of  an  almost  identical 
statute  by  the  very  able  Supreme  Court  of 
our  sister  state  because  of  the  clearness  and 
vigor  with  which  it  presents  our  own  views 
upon  the  subject 

The  Supreme  CJourt  of  Michigan  also  holds 
a  similar  statute  unconstitutional  (Park  v. 
Detroit  Free  Press,  72  Mich.  MO,  40  N.  W. 
731,  1  L.  B.  A.  699,  16  Am.  St  Bep.  540), 
saying:  "We  do  not  think  the  statute  con- 
trols the  action  or  is  within  the  power  of 
constitutional  legislation.  This  will,  in  our 
Judgment  appear  from  a  statement  of  its  ef- 
fect if  carried  out  It  purports  to  confine 
recovery  in  such  cases  against  newspapers 
to  what  it  calls  'actual  damages,'  and  then 
defines  actual  damages  to  cover  only  direct 
pecuniary  loss  in  certain  specified  ways,  and 
none  other.  In  some  of  these  defined  caaes 
the  proof  of  any  damages  in  this  sense  would 
be  impracticable,  and  in  all  it  would  be  very 
difficult  They  are  confined. to  damages  in 
respect  to  property,  business,  trade,  profes- 
sion, or  occupation.  It  is  safe  to  say  that 
such  losses  cannot  be  the  true  damage  in  a 
very  large  share  of  the  worst  cases  of  llbeL 
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A  womaa  who  is  slandered  In  ber  chastity 
ls»  under  this  law,  usually  without  any  re- 
dress whatever.  A  man  whose  Income  Is 
from  fixed  Investment  or  salary  or  official 
emolument,  or  business  not  depending  upon 
his  repute,  could  lose  no  money  directly 
unless  removed  from  the  title  to  receive  his 
income  by  reason  of  the  libel,  which  could 
seldom  happen.  If  contradicted  soon,  there 
could  be  practically  no  risk  of  this.  And 
the  same  la  tme  concerning  most  business 
losses.  The  cases  must  be  very  rare  In  which 
a  libel  will  destroy  business  profits  In  such 
a  way  that  the  loss  can  be  directly  traced 
to  the  mischief.  There  could  never  be  any 
loss  when  employers  or  customers  know  or 
believe  the  charge  Is  unfounded.  The  stat- 
ute does  not  reach  cases  where  a  libel  has 
operated  to  cut  off  chances  of  office  or  em- 
ployment In  the  future,  or  broken  up  or  pre- 
vented relationships  not  capable  of  an  exact 
money  standard,  or  produced  that  intangible 
but  fatal  infiuence  which  suspicion,  helped  by 
ill  will,  spreads  beyond  recall  or  reach  by 
apology  or  retraction.  Exploded  lies  are  con- 
tinually reproduced  without  the  antidote,  and 
no  one  can  measure  with  any  accurate  stand- 
ard the  precise  amount  of  evil  done  or  prob- 
able. There  is  no  room  for  holding,  in  a  con- 
stitutional system,  that  private  reputation 
is  any  more  subject  to  be  removed  by  statute 
from  full  legal  protection  than  life,  liberty, 
or  property.  It  is  one  of  those  rights  neces- 
sary to  himian  society  that  underlie  the 
whole  social  scheme  of  civilization.  It  is  a 
thing  which  is  more  easily  injured  than  re- 
stored, and  where  injury  is  capable  of  infi- 
nite mischief.*'  This  case  has  subsequently 
been  approved  by  the  same  court  in  McGee 
V.  Baumgartner,  121  Mich.  287,  80  N.  W.  21, 
where  the  court  holds  that  "the  right  to  re- 
cover in  an  action  of  libel  for  damages  to 
reputation  cannot  be  abridged  by  statute." 

These  decisions  were  by  unanimous  courts. 
A  contrary  view  was  expressed,  but  by  a  di- 
vided court,  in  Allen  v.  Pioneer  Press,  40 
Minn.  117,  41  N.  W.  936,  3  L.  R.  A.  532,  12 
Am.  St  Rep.  707,  based  mainly  upon  the 
reasoning  that  the  retraction,  being  required, 
as  it  is,  to  be  published  as  widely  and  to  sub- 
stantially the  same  readers,  is  usually  a  more 
complete  redress  than  would  be  a  Judgment 
for  damages.  But  as  the  Kansas  Supreme 
Court,  ut  supra,  well  observes,  this  may  or 
may  not  be  true,  and,  even  if  true,  it  is  not 
"remedy  by  due  course  of  law,"  which  sec- 
tion 35,  art.  1,  guaranties  that  every  person 
shall  have,  through  the  courts,  "for  an  injury 
to  his  lands,  goods,  person  or  reputatloxL" 
[He  is  entitled,  of  constitutional  right,  to 
have  such  injury  determined,  and  the  amount 
of  Just  compensation  for  his  wrong  settled  by 
a  Jury  of  his  peers.  He  cannot  be  deprived 
of  this  by  a  legislative  adjudication  before- 
hand that  a  retraction  by  the  newspaper  la 
full  compensation  for  the  injury  he  has  suf- 
fered. And  even  in  that  case  (Allen  v. 
Pioneer  Press)  a  new  triai  wu."  granted  be- 


cause the  question  qt  good  faith  should  have 
been  submitted  to  the  Jury. 

It  was  therefore  error  in  the  court  below  to 
sustain  the  third  ground  of  the  motion,  which 
construed  the  statute  as  restricting  the  re- 
covery to  special  damages.  Those  words  are 
not  in  our  statute,  and,  if  they  were,  the 
statute  would  be  unconstitutional,  as  we 
have  seen.  Besides,  as  above  stated,  whether 
the  publication  was  made  in  good  faith,  hon- 
est mistake^  and  with  reasonable  ground  of 
belief^the  conditions  which,  taken  with  the 
retraction,  would  relieve  from  punitive  dama- 
ges—is an  affirmative  defense,  to  be  found  by 
the  Jury  upon  the  evidence.  It  was  error  for 
the  court  to  find  it 

The  provision  for  retraction,  construed  ao> 
cording  to  its  palpable  meaning,. as  affording 
opportunity  to  escape  punitive  damages  only, 
and  when  there  was  good  faith,  honest  mis- 
take, and  reasonable  ground  of  belief  before 
publication,  is  an  appropriate  remedy,  in  Its 
terms,  for  newspapers  and  periodicals,  and 
could  not  well  apply  to  others.  It  applies 
equally  to  all  newspapers  and  periodicals, 
and  we  do  not  think  it  a  discrimination  for^ 
bidden  by  the  Constitatlon. 

The  only  remaining  question  la  whether 
the  court  was  Justified  in  dismissing  the  ac- 
tion upon  the  first  ground  in  the  motion  of 
the  defendant  The  Nevra  &  Observer  Publish- 
ing Company  for  failure  to  give  the  five-days 
notice  requhred  before  bringing  an  action  of 
this  nature.  Such  failure  was  held  to  be 
ground  for  demurrer  in  Williams  v.  Smith  (at 
this  term)  46  S.  B.  502.  The  glvhig  of  such 
notice  is  required  ohly  for  the  purpose  of  fur- 
nishing the  defendant  opportunity  to  publish 
a  retraction,  the  effect  of  which,  as  we  have 
seen,  could  extend  no  further  thi&n  to  relieve 
from  punitive  damages,  even  when  good 
faith,  honest  mistake,  and  reasonable  ground 
of  relief  are  shown  by  the  defendant  When 
such  demurrer  is  sustained,  the  action  should 
not  be  dismissed,  but  the  court  can  still 
permit,  in  its  discretion,  the  plaintiff  to 
amend  the  complaint  by  averring  snch  notice, 
if  it  was  in  fact  given;  and,  if  it  was  not  the 
action  is  still  valid  for  the  recovery  of  actual 
damages—L  e.,  of  all  except  'punitive  dam- 
ages—and it  would  be  error  to  dismiss  it. 
In  this  case,  failure  to  give  the  five-days  no- 
tice in  no  wise  could  affect  the  defendant 
for  the  additional  reason  that  it  actually  did 
make  the  retraction,  to  afford  the  opportunity 
of  doing  which  is  the  only  reason  fbr  requir- 
ing the  notice. 

For  the  reasons  given  there  must  be,  as  to 
both  defendants,  a  new  trial. 

DOUGLAS,  J.  (concurring  in  the  result). 
While  concurring  in  the  result,  I  feel  con- 
strained to  say  that  in  my  oi^ion,  the  so- 
called  libel  act  is  unconstltntlonal,  inasmuch 
as  it  discriminates  between  the. editor  of  a 
newspaper  and  the  ordinary  citizen.  If  i 
write  a  letter  libeling  an  editor,  tLat  per- 
haps, at  must  10  people  may  see,  and  he  U- 
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bel8  me  by  printing  Identical  charges  against 
me  that  10,000  people  may  nee,  I  am  subject 
to  pains  and  penalties  from  which  he  is  ex- 
empted bj  operation  of  the  statnte.  What- 
ever other  merits  the  act  may  have,  I  do  not 
think  that  snch  discrimination  can  be  sustain- 
ed under  the  explicit  provision  of  our  Gonsti- 
tutloQ.  It  is.  however,  due  to  the  court  to 
say  that  its  opinion  eliminates  from  the  act 
its  most  dangerous  features. 

CONNOR,  J.,  did  not  sit  on  hearing  of  this 
case. 


(136  N.  C.  G91) 

WESTFELDT  et  al.  v.  ADAMS  et  al. 

(Supreme  Court  of  North  Carolina.    Biay  27, 

1904.) 

JBJECTHKNT  —  EVIDENCK  —  ECEAB8AT— DECLARA- 
TIONS —  INSTRUCTIONS  —  ERROR  ^  SUPREME 
COURT  RULE  —  CONSTRUCTION  —  DEED  —  AO- 
K«0WIJCDGMBNT-*SBAIr-H9TATUTE. 

1.  BatUe's  Reviaal,  c  85,  §  14,  providing  that 
conveyances  of  land  by  a  married  woman  must 
be  jointly  executed  with  her  husband,  and  that 
proof  or  acknowledgment  shall  be  before  the 
probate  judge,  and  regairing  the  judge,  when 
the  land  Is  In  another  county  than  that  of  his 
residence,  to  afKz  his  seal  of  office  to  the  cer- 
tificate, has  no  application  to  the  deed  of  an 
unmarried  man. 

2.  In  an  action  to  recover  possession  of  land 
located  on  a  certain  ridjre  defendants  intro- 
duced one  H.,  who  testified  that  the  entries 
for  the  defendants'  lands  had  been  made  by 
M.  In  his  (H.'s)  name,  and  that  he  (H.)  had  no 
interest  In  them.  Another  witness  testified  that 
his  father,  who  was  dead  at  the  time  of  the 
trial,  told  him,  when  witness  was  a  boy,  the 
names  of  ridges  in  their  view,  while  they  were 
standing  in  the  vicinity  of  the  land  in  ques- 
tion, and  showed  the  witness  what  was  declar- 
ed to  be  the  ridge  on  which  the  land  was  lo- 
cated, and  on  that  occasion  spoke  of  the  tract 
of  land  in  dispute  as  lying  on  the  ridge  which 
was  about  2^  miles  long.  HM,  that  It  was 
proper  to  reject  as  hearsay  further  testimony 
of  the  witness  to  the  effect  that  his  father  then 
pointed  in  the  direction  of  the  lands  In  contro- 
versy, and  said  the  reason  he  did  not  enter 
them   was   that   they    were   covered    by    older 

Eants,  the  H.  or  M.  lands,  or  the  H.  and  M. 
nds,  which,  the  witness  said,  he  did  not  re- 
member, a|id,  further,  that  he  did  not  know 
whidi  H.  his  father  referred  to,  nor  where  the 
lands  were. 

8.  The  compensation  received  by  a  surveyor 
for  making  a  survey  of  land  involved  in  an  ac- 
tion to  recover  possession  thereof  is  not  such 
a  disqualifying  interest  as  to  render  proof 
of  a  declaration  by  the  surveyor  as  to  the 
boundary  incompetent. 

4.  Where  the  testimony  of  a  witness  in  eject- 
ment was  admitted  to  contradict  another  wit- 
ness, it  was  error  to  refer  to  the  testimony  of 
the  Impeaching  witness  in  reciting  to  the  jury 
the  evidence  for  the  party  Introducing  the  wit- 
ness without  calling  their  attention  to  the  fact 
that  the  testimonv  was  only  to  impeach  the  tes- 
timony of  the  other  witness,  though,  when  the 
testimony  of  the  impeaching  witness  was  receiv- 
ed, the  court  told  the  jurv  they  could  only  con- 
sider it  for  the  purpose  of  contradicting  the  wit^ 
ness  impeached. 

5.  Amended  Sup.  Ct.  Rule  27  (46  S.  E.  Hi), 
providing  that  when  testimony  is  admitted,  not 
as  substantive  evidence,  but  in  corroboration  or 
contradiction,  and  that  fact  is  stated  by  the 
court  when  it  Is  admitted,  it  will  not  be  ground 
for  exception  that  the  judge  falls  in  his  diarge 


to  agidn  instruct  the  jury  specially  on  the  na- 
ture of  such  evidence,  unless  his  attention  is 
called  to  the  matter  by  a  prayer  for  instme- 
tion,  has  no  application  to  a  caa^  where  the 
judge  afterwards  in  his  charge  marshals  evi- 
dence along  with  substantive  evidence  in  the 
case  without  again  calling  the  attention  of  the 
jury  to  its  nature. 

Appeal  from  Superior  Court,  Haywood 
County;    Hoke,  Judge. 

Action  by  O.  R.  Weetfeldt  and  others 
against  W.  S.  Adams  and  others.  From  a 
judgment  for  plaintiffs^  defendants  appeaL 
Reversed. 

Shepherd  &  Shepherd,  Jos.  J.  Hooker, 
Moore  &  Rollins,  and  Merrlmon  ft  Merrlmon, 
for  appellants.  F.  A.  Sondley  and  Julius  0. 
Martin,  for  appellees. 

MONTGOMERY,  J.  This  case  was  be- 
fore this  court  at  its  August  term,  1902,  and 
is  reported  in  131  N.  C.  379,  42  S.  B.  823. 
It  is  an  action  in  the  nature  of  ejectment* 
Several  of  the  most  important  questions  rais- 
ed by  the  defendants*  appeal  on  the  former 
hearing  and  decided  against  them  are  before 
us  again  on  the  present  appeal  of  the  de- 
fendants. The  plaintiffs,  to  make  good  their 
allegation  of  title  to  the  land  described  in  the 
complaint,  introduced  in  evidence  a  grant 
from  the  state  to  E.  H.  Cunningham,  dated 
April  28,  1860,  and  numbered  2,325;  a  duly 
certified  copy  of  a  proceeding  in  voluntary 
bankruptcy  of  Cunningham,  and  a  deed  from 
F.  S.  H.  Reynolds,  assignee  of  the  estate  of 
Cunningham,  bankrupt,  to  George  Westfeldt, 
dated  April  24,  1869,  registered  in  Swain 
county  September  16,  1881,  for  the  land  cov- 
ered by  the  grant  numbered  2,325.  That  deed 
was  without  a  seal.  In  their  answer  the  de- 
fendants denied  that  the  plaintiffs  were  own- 
ers of  the  land,  and  in  further  defense  they 
averred  that,  if  the  grant  from  the  state  to- 
Cunningham  embraced  the  land  described 
therein,  yet  that  the  defendants  were  the  own- 
ers of  two  tracts  of  land  of  100  acres  each, 
situated  within  the  boundaries  of  the  land 
described  in  the  grant  of  the  state  to  Cun- 
ningham. That  claim  of  the  defendants  rest- 
ed, as  they  averred,  upon  two  state  grants* 
No.  1,545  and  No.  1,546,  of  prior  date  to  that 
of  the  grant  to  Cunningham,  to  William  R. 
and  John  McDowell,  respectively.  The  de- 
fendants in  their  first  appeal  struck  at  the 
deed  from  Reynolds,  the  assignee  in  bank- 
ruptcy, to  Westfeldt,  contending  that  it  was 
void  because  neither  the  official  nor  private 
seal  of  Reynolds  was  attached  to  his  signa- 
ture, and  the  same  question  is  raised  on  the 
present  appeal. 

The  court,  in  its  former  decision,  recog- 
nized the  rule  of  law  that  a  plaintiff  might 
recover  in  an  action  of  ejectment  upon  an 
equitable  title,  and  also  recognized  the  rule 
of  practice  that,  where  it  was  necessary  ta 
establish  equitable  ownership  by  extrinsic 
testimony,  the  facts  and  circumstances  should 
be  particularly  set  out  in  the  complaint.  But 
the  court  there  held  that  in  cases  where  the 
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naked  legal  title  was  outBtandlng  In  anather, 
or  where,  upon  the  face  of  the  record  evi- 
dence Introduced  on  the  trial,  a  court  of  com- 
petent jnrisdiction  would,  in  an  ex  parte  pro- 
ceeding, and  as  a  matter  of  course,  order  the 
correction  of  a  mere  formal  defect  in  a  deed, 
for  Instance,  it  is  not  necessary  to  set  forth 
the  particular  facts  constituting  the  equity 
In  the  proceedings;  and  the  court  dted  Geer 
▼.  Geer,  109  N.  O.  679,  14  a  B.  297,  on  that 
point.  ^Elie  defendants  did  not  except  to 
that  proposition  of  law  or  to  that  rule  of 
practice,  but  contended  then,  and  contend 
now,  that  the  deed  from  Reynolds,  the  as- 
signee in  bankruptcy,  to  Westfeldt,  does  not 
fall  witMn  the  principle  decided  in  Geer  ▼. 
Geer.  iji  the  case  as  first  reported  we  de- 
cided tl  lit  it  did,  and  we  refer  to  the  reasons 
for  our  decision  to  those  given  in  the  case 
as  font^erly  reported.  In  addition,  we  will 
lay  that  the  proceedings  in  bankruptcy  under 
the  act  of  1867  were  conducted  through  the 
several  United  States  District  Ck)urts.  The 
assignee,  by  virtue  of  his  election  or  appoint- 
ment, was  vested  with  the  title  and  right  of 
possession  of  the  property,  real  or  personal, 
of  a  bankrupt  The. assignee  was  also  au- 
thorized by  the  law  to  make  sale  of  the  prop- 
erty of  a  bankrupt,  the  proceeds  to  be  dis- 
tributed among  his  creditors.  Reynolds,  the 
assignee,  sold  the  land  to  Westfeldt,  received 
the  purchase  money,  and.  the  same  was  dis- 
tributed as  by  law  required.  In  executing 
the  deed  to  the  purchaser  the  assignee  omit- 
ted to  affix  his  seal.  Can  there  be  a  doubt 
that  a  Judge  presiding  over  the  court  under 
whose  jurisdiction  proceedings  in  bankruptcy 
were  conducted  vrould  hesitate  for  a  moment 
to  order  a  commissioner  to  execute  a  deed  to 
the  purchaser  in  cases  where  the  assignee  was 
dead  or  had  discharged  his  duties  and  closed 
his  trust?  We  think  not  In  the  former  ap- 
peal, the  defendant  contended  that  the  pro- 
bate of  the  deed  from  Reynolds,  assignee,  to 
Westfeldt  was  fatally  defective.  In  that  it 
was  had  before  the  Judge  of  probate  of  Bun- 
combe county,  the  land  being  situated  in  the 
county  of  Macon,  afterwards  in  the  new 
county  of  Swain  (formed  in  1871— Pub.  Laws 
1870-71,  p.  15S,  c.  94),  and  the  signature  of  the 
probate  judge  not  being  attested  by  the  seal 
of  his  office  or  by  his  private  seal.  The  court 
there  held  neither  at  the  time  of  the  probate 
of  the  deed— May,  1860— nor  when  it  was  reg- 
istered in  Swain  county  on  September  16, 
1881,  did  the  law  require  the  certificate  of  the 
probate  judge  to  be  attested  by  the  seal  of  the 
probate  officer,  and  the  Acts  of  1868-09,  p. 
134,  c  64,  and  Battle's  Revisal,  c.  85,  §  5,  were 
referred  to.  But  the  defendants  now  insist 
that  the  court  made  a  mistake  in  the  former 
opinion  in  its  citation  of  chapter  64,  p.  134, 
of  the  Acts  of  1868-69,  and  refer  us  to  chap- 
ter 277,  p.  653,  of  the  same  session,  ratified  a 
month  later  than  chapter  64.  The  defendants 
contend  that  the  last-mentioned  act  1b  full 
effect  when  the  probate  of  tiie  deed  was  had 
before^ the  judge  of  probate  of  Buncombe 
47  S.B.— ^ 


county,  required  the  cOxiBX  seal  of  tiiat  offi- 
cer to  be  affixed  to  the  probate.  We  knew  at 
the  time  of  the  former  decision  in  this  case, 
as  we  know  nc^,  that  chapter  277,  p.  653, 
of  the  Acts  of  1868-69,  brought  forward  in 
Battie's  Revisal,  c.  85,  §  14,  referred  to  the 
probate  of  deeds  only  where  the  right  titie, 
and  Interests  of  married  women  were  con- 
cerned and  attempted  to  be  conveyed.  l%ose 
acts  did  not  affect  the  deeds  of  unmarried 
men. 

The  defendants,  In  undertaking  to  locate 
the  grants  1,645  and  1,546»  under  which  they 
claimed,  introduced  many  witnesses  whose 
evidence  tended  to  prove  that  the  lands  em- 
braced in  those  grants  were  situated  on  Littie 
Fork  ridge,  and  there  was  a  contention  be- 
tween the  plaintiffs  and  the  defendants  as 
to  where  Little  Fork  ridge  was;  the  defen4- 
ants  contending  and  introdtidng  much  evi- 
dence to  show  that  it  lay  in  the  Smoky 
Mountains,  between  Sugar  Fork  creek  and 
Haw  Gap  creek,  and  that  it  occupied  all  the 
space  between  those  two  streams,  running 
down  to  the  water's  edge  on  both  sides,  and 
extending  bade  In  a  northerly  direction  to  and 
connecting  with  what  is  known  as  **Jen- ' 
kins'  Trail  Ridge."  The  defendants  intro- 
duced evidence  to  show  that  a  mountain  oak, 
the  beginning  comer  of  one  of  their  grants, 
stood  upon  this  littie  Fork  ridge,  as  claim- 
ed by  them.  The  plaintiffs  Introduced  evi- 
dence tending  to  show  that  Llttie  Fork  ridge 
was  located  two  or  three  miles  northwest  of 
the  ridge  as  it  is  located  and  claimed  by  the 
defendants,  and  that  it  divided  Bagle  cre^ 
from  Paw  Paw  creek,  and  undertook  to  show 
that  there  was  a  mountain  oak  marked  as  a 
beginning  corner  on  the  ridge  claimed  by 
them  to  be  Llttie  Fork  ridge.  To  show  that 
Little  Fork  ridge  was  located  where  the  de- 
fendants claimed  it  to  be,  his  honor  allowed 
a  witness  for  the  defendants— Joel  Orisp— to 
testify  that  when  he  was  a  boy  14  or  16 
years  old  his  father,  who  was  dead  at  the 
time  of  the  trial,  had  told  him,  while  they 
were  standing  on  the  east  side  of  Haw  Gap 
creek,  the  names  of  the  ridges,  creeks,  and 
streams,  and  showed  him  the  edge  between 
Sugar  Fork  and  Haw  Gap  creeks,  and  that 
his  father  said  that  ridge  was  Little.  Fork 
ridge.  The  witness  was  then  asked  by  the 
defendants  if  on  that  occasion  his  father  had 
spoken  to  him  of  a  tract  of  land  called  by 
the  name  of  "Hill"  or  "Munday"  land  lying 
on  Little  Fork  ridge.  The  witness  answered 
"Yes,"  and  then  in  that  connection  the  coun- 
sel for  the  defendants  submitted  to  the  court 
in  writing  that  they  proposed  to  show  by 
this  witness  that  the  father  then  pointed 
right  in  the  direction  of  the  land  in  contro- 
versy, and  said,  '*The  reason  I  did  not  enter 
those  lands  was  that  they  were  covered  by 
older  grants,  the  Hill  or  Munday  lands,  or 
the  Hill  and  Munday  lands"-~which  one, 
the  Y^tness  said,  he  did  not  remember.  The 
witness  further  said  that  the  ridge  to  which 
his  father  pointed  was  about  2^  miles  lona 
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and  the  witness  did  not  know  wliich  Hili  bis 
father  referred  to,  nor  where  the  lands  were. 
Johnathan  Hili,  introduced  by  the  defend- 
ants, had  testified  thiat  the  .entries  for  the 
two  tracts  of  land  described  In  the  defend- 
ants* grants  had  been  made  by  Monday  in 
^is  (Hill's)  name,  and  that  he  (HIII)  had  no 
Interest  in  them.  His  honor  refused  to  allow 
the  witness  Crisp  to  testify  to  what  his  fa- 
ther liad  said,  when  he  was  pointing  toward 
Little  Fork  ridge.  It  was  proper  In  his  hon- 
or to  admit  the  testimony  of  Crisp  as  to  the 
location  of  Ldttle  Fork  ridge.  It  was  most 
natural  evidence  for  the  defendants,  because 
it  bore  directly  on  the  question  of  the  loca- 
tion of  their  grants,  and  because  the  plain- 
tiff^ had  introduced  evidence  the  tendency 
of  which  was  to  show  that  the  land  claimed 
by  the  defendants  was  away  and  out  of  the 
neighborhood  of 'Little  Fork  ridge  as  claimed* 
by  the  defendants.  But  the  attempt  of  the 
defendants  to  show  the  boundaries  and  the 
location  of  a  tract  of  land  by  the  hearsay 
evidence  of  a  disinterested  and  deceased  per- 
son, who  had  pointed  in  the  direction  of  lands 
in  the  distance,  and  said  that  he  did  not 
survey  or  enter  those  lands  because  they 
had  been  entered  by  some  one  else,  is  alto- 
gether another  matter.  We  are  of  the  opin- 
ion that  his  honor  ruled  correctly  in  holding 
that  the  evidence  was  incompetent,  and  in 
refusing  to  receive  it  The  defendants,  in 
their  brief,  insist  that  the  evidence  was  as 
competent  as  that  of  Francks,  who  on  the 
former  trial  was  allowed  to  testify  that  his 
deceased  father  had  told  him  about  the  be- 
ginning corner  of  a  tract  of  land  wtiile  they 
were  25  miles  from  the  land,  and  although 
Francks,  the  witness,  never  identified  the 
land  afterwards.  We  do  not  see  the  simi- 
larity between  the  evidence  of  Francks  (the 
subject  of  consideration  in  the  former  ap- 
peal) and  that  of  the  testimony  offered  on 
the  part  of  the  witness  Crisp  in  the  present 
appeal.  Crisp's  evidence  was  not  offered 
to  show  where  a  boundary  line  was,  or  the 
beginning  point  of  a  tract  of  land*  but  to 
prove  boundary  or  location  by  a  pointing  by 
one  deceased  in  the  direction  of  the  land, 
the  boundaries  of  which  were  in  dispute. 
In  the  matter  of  Francks'  testimony  the  evi- 
dence went  to  fixing  the  comer  of  the  plain- 
tiffs' land.  If,  In  Francks'  testimony,  he 
had  said  his  father,  who  was  dead,  and  had 
no  interest  in  the  land,  had  told  him  on  the 
spot  that  a  certain  point  was  the  beginning 
point  of  a  certain  tract  of  land,  there  could 
have  been  no  doubt,  under  all  our  decisions, 
of  the  competency  of  the  evidence.  But  the 
conversation  between  Francks  and  his  fa- 
ther about  the  beginning  point  of  the  tract 
of  land  in  dispute  occurred  25  miles  away 
from  the  land,  and  Francks  never  !deDtifie<l 
it  himself.  The  court  said  there:  "The  par- 
ticular witness  Francks  had  never  after- 
wards actually  identified  the  boundaiy  as 
fitting  the  description  given  by  the  deceas- 
ed  declarant      Other    witnesses,    however, 


testified  that  they  found  a  tree  at  the  al- 
leged beginning  comer  answering  the  de- 
scription given  by  the  deceased  to  the  first 
witness.  If  the  beginning  comer  had  not 
afterwards  been  identified,  then  the  testi- 
mony of  Caber  and  Francks  would  have  been 
inadmissible;  because  it  was  afterwards 
found,  we  thinks  it  was  competent"  That 
ruling  was  going  Just  as  far  as  we  thought 
tiie  court  ought  to  go  in  reference  to  the  com- 
petency of  hearsay  evidence  on  the  goes- 
tion  of  boundary,  and  we  are  not  diapoeed 
to  carry  it  further. 

There  was  an  exception  made,  but  not 
urged  on  the  argument  that  the  declaration 
of  McDowell,  the  surveyor,  as  to  boundary, 
was  incompetent  because  he  had  received 
$50  as  compensation  for  pointing  out  the  be- 
ginning comer  of  the  tract  by  the  plalntlffa. 
The  Judge  held  that  the  disqualifying  Inter- 
est must  be  an  interest  in  the  subject-matter 
of  the  controversy,  and  that,  the  compenaa- 
tion  the  witness  got  as  a  surveyor  in  fixing 
the  beginning  point  In  the  survey  did  not 
make  the  declaration  incompetent  Tnis  rul- 
ing was  correct. 

There  is  one  error,  however,  committed  in 
the  trial  below,  and  which  is  pointed  out  In 
the  appeal  of  the  defendants,  on  account  of 
which  a  new  trial  must  be  ordered.  It  was 
an  error,  however,  more  of  inadvertence  than 
a  misapprehension  of  the  law.  The  trial  of 
the  case  consumed  more  than  two  weeks. 
One  hundred  and  twenty-five  witnesses  were 
introduced,  and  11  days  were  taken  op  in 
hearing  the  evidence.  Many  perplexing  ques- 
tions of  law  were  raised  on  the  trial.  The 
verdict  was  for  the  plaintiffs,  and  it  was 
for  them  on  the  first  trial,  and  we  dislike  to 
send  this  case  back  for  a  new  trial.  But 
under  the  law  and  our  precedents  it  must 
be  done.  The  plaintiffs,  to  locate  the  land 
covered  by  their  grants,  introduced  evidence 
tending  to  show  that  the  beginning  comer 
was  at  a  single  chestnut  tree  on  the  left- 
hand  side  of  the  Jenkins  trail,  Just  above 
the  Flint  spring.-  The  defendants,  to  show 
that  the  shigle  chestnut  tree  near  the  Flint 
spring  was  not  the  true  beginning  point  of 
the  plaintiffs'  grant  introSuced  J.  B.  Crisp, 
who  testified  that  he  was  a  chain  bearer  up- 
on the  survey  made  when  the  plaintiffs' 
grants  were  issued,  and  that  the  surveyors 
did  not  begin  at  the  single  chestnut  tree 
("H"  on  the  map),  as  claimed  by  the  plain- 
tiffs, but  at  a  chestnut  marked  on  the  map 
"Double  Chestnut"  about  one  mOe  northeast 
of  the  single  chestnut,  the  point  claimed  by 
the  plaintiffs  as  the  beginning  point.  The 
plaintiffs  then  put  in  evidence  an  affidavit 
made  by  Crisp  before  the  trial  in  the  follow- 
ing words:  "Personally  appeared  before 
me,  the  undersigned  Justice  of  the  peace. 
John  Bennett  Crisp,  and  maketh  oath  that 
the  chestnut  tree  on  the  left  hand  side  of 
the  trail  leading  from  Flint  spring  to  Haw 
Gap  in  the  Smoky  Moantains.  is  the  begin- 
ning of  four  640  acre  tracts  of  land  which 
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kB  ^as.^dmiii  bearer  for,  wMch  was  survey- 
ed Xor  Daniel  Iiester;  also  to  the  place  where 
a  white  oftk  stood  in  the  south  h6undary  line 
of  said,  two  tracts."  Crisp  on  cross-examinaf 
dan  denied  that  he  had  made  the  affidavit 
and  denied  that  he  had  ever  told  anybody 
that  the  single  ehestnut  tree,  the  beginning 
point  as  claimed  by  the  plaintiffs,  was  the 
beginning  point  or  the  corner  of  said  tracts, 
iff  that  the  white  oak  was  in  the  line  of  any 
'  of  the  tracts.  A  witness  named  Budianan 
testified  that  he  had  h^ard  John  B.  Ortsp 
say  the  same  thing  as  to  the  beginning  cor- 
ner of  the  land  that  was  contained  in  the 
affidavit  alleged  to  have  been  made  by  him. 
When  Buchanan's  evidence  was  received* 
his  honor  told  the  jury  that  it  was  receiv- 
ed by  hirnn  and  that  they  could  only  consider 
it,  as  evidence  for  the  purpose  of  contradictr 
ing  Crisp;  but  when  his  honor  came  on  to  in- 
struct the  Jury  as  to  the  plaintiffs'  conten- 
tion that  their  beginning  comer  was  at  the 
siQgle  chestnut  Just  above  the  Flint  spring 
on  the  Jenkins  trail,  in  reciting  the  evidence 
for  the  plaintiffs  In  that  contention,  he  call- 
ed the  attention  of  the  Jury  to  the  substan- 
tive evidence  of  many  witnesses,  and 
amongst  the  number  he  mentioned  the  evi- 
dence of  the  witness  Buchanan,  without  di- 
rectii^  their  attention  to  the  evidence  of 
this  witness  as  being  purely  contradictory 
of  that  of  Crisp,  and  going  to  impeach  his 
evidence  in  chief.  After  reciting  what  the 
other  witnesses  for  the  plaintiffs  had  said  as 
to  the  beginning  point  of  the  plaintiffs'  land, 
his  honor  went  on  to  say:  "A  witness  named 
Buchanan  testified  that  he  had  heard  John 
B.  Crisp,  a  chain  bearer,  say  that  the  West- 
feldt  comer  was  Just  above  Flint  spring, 
and  that  he  also  spoke  of  a  white  oak  to 
the  south  as  one  of  the  Westfeldt  comers." 
In  not  calling  the  attention  of  the  Jury,  at 
that  Juncture  of  the  trial,  and  in  connection 
with  the  recital  of  the  substantive  evidence 
of  the  various  witnesses  of  the  plaintiffs 
as  t6  the  beginning  corner,  to  the  fact  tluft 
the  evidence  of  Buchanan  was  not  substan- 
tive evidence  on  the  subject  of  boundary, 
but  only  to  impeach  Crisp  and  to  contradict 
his  evidence,  there  was  error.  Sprague  v. 
Bond,  113  N.  C.  551,  18  S.  E.  701;  Bullinger 
V.  Marshall,  70  N.  C.  520;  State  v.  Parker 
(at  this  term)  46  S.  B.  511. 

The  court,  at  this  term,  has  amended  rale 
27  (46  S.  E.  iil)  by  adding  at  the  end  there- 
of: "When  testimony  is  admitted,  not  as 
substantive  evidence,  but  in  corroboratiop 
or  contradiction,  and  that  fact  is  stated  by 
the  court  when  it  Is  admitted,  it  will  not  be 
ground  for  exception  that  the  Judge  falls  in 
his  charge  to  again  instruct  the  Jury  spe- 
cially upon  the  nature  of  such  evidence,  un- 
less his  attention  is  called  to  the  matter  by 
a  prayer  for  instraction;  nor  will  it  be 
ground  for  exception  that  evidence  compe- 
tent for  some  purposes,  out  not  for  all,  la 
admitted  generally,  unless  the  appellant  asks, 
at  the  time  of  admission,  that  its  purpose 


shall  be  restricted.'*  The  amendment  was 
made  on  the  16th  March,  1904,  and  went  Into 
effect  on  that  day.  This  case  was  tried  at 
September  term,  1906»  of  the  superior  court 
of  Haywood  oonntyr  but  if  the  case  liad 
been  tried  after  the  amendment  to  rule  27, 
the  error  we  have  pointed  out  would  not  be 
cored  thereby.  Tbe  amendment  would  not 
apply  to  a  case  where  the  Judge  below 
should  instruct  the  jury,  at  the  time  of  the 
admission  of  the  erldence,  that  they  should 
consider  it  only  as  corroborative,  or  for  pur- 
poses of  contradiction,  if  he  afterwards  in 
hia  charge  should  marshal  tliat  evidence 
along  with  the  substanttve  sfvidence  in  tbe 
ease.  If  he  afterwards  makes  allusion  to 
such  evidence  in  his  charge  to  the  Jury,  he 
must  again  call  attention  to  its  nature. 

For  the  error  pointed  out  there  must  be  a 
new  trial. 


CLARK,  a  J.,  and  WALKER,  J., 
in  result 


concur 


(101  Va.  7W) 
GREEN'S  ADM*R  v.  SOUTHERN  RY.  CO. 

(Supreme  0>art  of  Appeals  of  Virginia.    June 
16,  1004.) 

BAILBO ADS— TRESPASSER  ON  TRACK. 

1.  Where  an  engineer,  after  becoming  in- 
formed of  the  perl]  to  which  a  trespasser  on 
defehdant'a  track  was  exposed,  fails  to  take 
steps  to  stop  the  train,  as  he  could  have  done, 
thereby  avoiding  the  accident,  the  railroad  com- 
pany IS  liable  for  the  resulting  injuries. 

Keith,  P.,  and  CardwelK  J.,  dissenting. 

Error  to  Circuit  Court.  Halifax  County. 

Action  by  Green's  administrator  against 
the  Southern  Railway  Company.  Judgment 
for  defendant,  and  plaintltr  brings  error. 
Reversed. 

I^e  &  Howard,  Hy.  Edmunds,  aod  Jas.  H. 
<^utlirie,  for  plaintiff  in  error.  Uunford, 
Hunton,  Williams  &  Anderson,  for  defendant 
in  error. 

HARRISON,  J.  This  action  was  brought 
by  Green's  administrator  against  the  South- 
em  Railway  Company  to  recover  damages 
for  the  death  of  the  plaintiff's  intestate,  caus- 
ed, as  alleged,  by  the  negligence  of  the  de- 
fendant company. 

After  the  evidence  for  the  plaintiff  and  de- 
fendant had  been  delivered  to  the  jury,  the 
defendant  demurred  to  the  evidence.  There- 
upon the  Jury  ascertained  the  damages  to  be 
$2,750.  Upon  consideration  of  the  demurrer, 
it  was  sustained,  and  judgment  given  for  the 
defendant  This  action  of  the  court  is  ex- 
cepted to,  and  Is  the  sole  question  presented 
for  our  consideration. 

At  the  time  of  the  accident  the  deceased 
was  a  trespasser;  having  fallen  asleep  upon 
the  track  of  the  defendant  company,  where 
he  lay  until  run  over  by  one  of  its  trains. 
The  law  governing  this  class  of  cases  is  well 

f  1.  8m  Railroads,  voL  il«  Orat  Dig,  if  127B.  127t, 
1S26. 
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Mttled.  Indeed,  It  is  not  disputed.  It  Is  the 
application  of  the  law  to  the  facts  that  con- 
stitutes the  subject  of  this  controversy. 

This  court,  in  Joyner's  Case,  quoting  from 
Shearman  &  Redfleld  on  Negligence,  has  laid 
down  the  law  in  these  words:  **The  plaintiff 
should  recover,  notwithstanding  his  own  neg- 
ligence exposed  him  to  the  risk  of  injury,  if 
the  injury  of  which  he  complains  was  proxi- 
mately caused  by  the  omission  of  the  defend- 
ant, after  having  such  notice  of  the  plain- 
tiff's danger  as  would  put  a  prudent  man  up- 
on his  guard,  to  use  ordinary  care  for  the  pur- 
pose of  avoiding  such  injury.  It  is  not  nec- 
essary that  the  defendant  should  actually 
know  of  the  danger  to  which  the  plaintiff  is 
exposed.  It  is  enough  if  he  has  sufficient 
notice  or  belief  to  put  a  prudent  man  on  the 
alert,  and  he  does  not  take  such  precautions 
as  a  prudent  man  would  take  under  similar 
notice  or  belief."  Seaboard  B.  Ckx  y.  Joyner, 
92  Va.  364,  23  S.  B.  773;  Tucker  v.  Norfolk  R. 
Co.,  92  Va.  549,  24  S.  B.  229;  Norfolk  &  W. 
R.  Co.  V.  Dunnaway's  Adm'r,  93  Va.  29,  24 
8.  B.  69& 

It  appears  that  on  the  morning  of  the  acci- 
dent the  deceased,  a  boy  about  17  years  of 
age,  in  company  witii  Patterson  Hankins,  a 
boy  16  years  of  age— the  latter  with  a  gun- 
went  upon  the  right  of  way  of  the  defendant 
company  to  shoot  rabbits.  Shortly  after 
reaching  the  railway  track,  the  deceased  lay 
down  either  at  the  end  or  upon  the  end  of  a 
cross-tie,  and  fell  asleep.  In  this  position 
Hankins  left  him,  and  went  nor,thwardly  on 
the  track  witii  his  gun.  On  his  way  back, 
Hankins  saw  a  freight  train  coming,  and  im- 
mediately commenced  running  up  the  track 
towards  the  train,  waving  his  hat  for  it  to 
stop,  and  continued  to  run  and  wave  his  hat 
at  the  persons  upon  the  approaching  engine, 
whom  he  could  plainly  see  looking  toward 
him,  until  the  sleeping  b<^  was  struck  and 
killed,  when  he  jumped  off  the  track.  Upon 
the  demurrer  to  the  evidence,  these  facts  are 
established  by  the  evidence  of  Patterson 
Hankins.  The  fact  is  established  by  the  evi- 
dence of  the  fireman,  introduced  on  behalf  of 
the  defendant,  that,  before  the  train  reached 
the  whistle  post,  a  distance  of  more  than  300 
yards  from  the  sleeping  boy,  as  shown  by 
actual  measurement,  he  saw  a  boy  running 
towards  the  train,  with  his  hat  in  his  hand, 
and  saw  the  deceased  lying  on  the  track,  and 
that  he  immediately  notified  the  engineer. 
The  fact  is  established  by  the  evidence  of  the 
engineer,  introduced  on  behalf  of  the  defend- 
ant, that  the  appliances  were  in  good  condi- 
tion for  making  a  quick  stop,  and  that  he  did 
actually  stop  his  train  in  200  yards.  So  that 
we  have  the  engineer  in  charge  of  the  train 
informed  of  the  danger  of  the  deceased  when 
about  300  yards  off,  and  his  own  admission 
that  he  could  have  stopped  the  train  in  200 
yards.  If,  therefore,  he  had,  as  was  his 
duty,  taken  steps  to  stop  the  train  as  soon  as 
he  was  informed  of  the  peril  to  which  the 
deceased  was  exposed,  he  could  have  brought 


the  train  to  a  full  stop  about  100  yards  before 
he  reached  the  boy  sleeping  upon  the  track. 

The  case  Is  stronger  in  favor  of  a  recovery 
than  Joyner's  Case,  supra,  and  is  controlled 
by  the  principles  therein  enunciated.  In  the 
case  cited,  the  engineer  mistook  the  object 
lying  near  the  track  for  an  abandoned  tie, 
and  the  only  notice  he  had  of  danger  ahead 
was  two  men  running  up  the  track,  one  of 
whom  was  waving  his  hat  In  that  case  the . 
defen<^nt  company  was  held  liable. 

In  the  case  at  bar  there  was  not  only  the 
boy  running  up  the  track,  waving  his  hat,  but 
the  fireman  saw  that  there  was  a  human  be- 
ing lying  on  the  track,  and  notified  the  engi- 
neer in  time  for  him  to  avoid  killing  the  de- 
ceased. 

For  these  reasons,  the  judgment  complain- 
ed of  must  be  reversed,  and  judgment  ent^- 
ed  by  this  court  in  favor  of  the  plaintiff  in 
accordance  with  the  verdict  of  the  jury. 

KEITH,  P.  (dissenting).  In  this  case  I 
am  unable  to  concur  in  the  opinion  of  the  ma 
jority  of  the  court 

To  my  mind,  the  evidence  is  clear  and  un- 
contradicted that  the  engineer  in  charge  of 
the  train  which  inflicted  the  injury  upon 
plaintiff's  intestate  did  everything  within  his 
power  to  prevent  the  accident  after  be  be- 
came aware  of  his  peril. 

OARDWELL*  J.,  concurring. 

am  ▼&.  8S7) 
WASSERMAN  et  ox.  t.  METZOBR. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16, 1904.) 


APPEAL    ARP    SBBOB—NECESSABT    PABTi: 
PBOOXOUBB. 

1.  Although  no  objection  was  made  in  the 
trial  court,  nor  before  this  court,  upon  the 
ground  that  necessary  parties  are  not  before 
the  court,  the  court  on  appeal  will,  where  there 
is  such  a  defect,  aend  the  case  back,  in  -order 
that  the  proper  parties  may  be  brought  before 
it  by  proper  amendment 

2.  In  a  suit  to  set  aside  a  sale  under  a  deed 
of  trust  to  secure  a  note,  a  bank  that  took  the 
note  as  collateral  security  from  one  who  had  no 
title  to  it,  long  after  it  had  been  fully  paid,  was 
a  necessary  party. 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 

Bill  by  Sophia  Metzger  against  Samn^ 
Wasserman  and  wife.  Decree  for  plainttfC 
Defendants  appeaL    Reversed. 

Alfred  P.  Thom,  for  appellants.  Bur* 
roughs  A  Bro.  and  Thomas  H.  Willcox»  for 
appellee. 

BUCHANAN,  J.  This  suit  was  instituted 
by  Sophia  Metzger  to  set  aside  a  sale  made 
by  L.  B.  Allen,  trustee  in  a  deed  of  trust  ex- 
ecuted by  Samuel  Wasserman  and  wife,  to 
secure  to  Mrs.  Metzger  the  payment  oi  $2,600. 
The  ground  upon  which  it  was  sought  to  set 
aside  the  sale-  made  by  the*  trustee  was  that 
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ft  was  made  without  authority,  and  was 
therefore  void. 

The  facts  of  the  case^  briefly  stated,  are  as 
follows:  By  a  deed  dated  December  10, 
1882,  Samuel  Wasserman  and  wife  conveyed 
to  L.  B.  Allen^  trustee,  a  house  and  lot  in  the 
city  of  Norfolk  to  secure  to  Sophia  Metzger 
the  payment  of  two  negotiable  notes,  for 
$1,250  each,  payable  one  and  two  years  after 
date,  respectively,  and  dated  December  10, 
1882.  In  January,  1902,  one  P.  J.  Morris, 
representing  himself  to  be  the  owner  of  one 
of  the  notes  secured  by  the  deed  of  trust,  and 
the  National  Bank  of  Commerce  of  Norfolk, 
claiming  to  be  the  holder  of  that  note  as  col- 
lateral security  for  a  debt  due  it  from  Mor- 
ris, informed  Allen,  trustee,  that  default  had 
been  made  in  the  payment  of  the  note,  and 
directed  him  to  sell  the  trust  subject  to  satis- 
fy the  debts  secured.  The  trustee  thereupon 
adveitised  and  sold  the  property  at  public 
auction,  and  Morris  became  the  purchaser, 
at  the  price  of  $2,200,  on  the  21st  day  of  Jan- 
uary, 1002.  The  trustee  conveyed  the  prop- 
erty to  Morris  by  deed  dated  as  of  the  day  of 
the  sale,  which  was  acknowledged  for  recor- 
dation two  days  afterwards.  On  the  25th  of 
that  month  Morris  and  wife  conveyed  the 
property  to  trustees  to  secure  to  the  Mutual 
Building  &  Loan  Association  of  the  City  of 
Norfolk  the  payment  of  $2,000,  which  Morris 
had  borrowed  from  it  On  the  dOth  day  of 
the  next  month  Morris  and  wife  conveyed 
the  property  to  David  Kalberman,  as  trustee 
for  Mrs.  Rikchen  Wasserman,  the  wife  of 
Samuel  Wasserman  (but  who  was  divorced 
from  him  soon  afterwards),  at  the  price  of 
$2,400;  the  grantee  in  the  deed  assuming  the 
pajrment  of  the  debt  due  the  building  and 
loan  association,  secured  upon  the  property. 
After  deducting  the  costs  and  expenses  of  the 
sale  made  by  Allen,  trustee,  to  Morris,  the 
trustee  paid  one-lialf  of  the  proceeds  of  the 
sale  upon  the  note  which  Morris  and  the 
Commercial  Bank  claimed  to  be  the  owner 
and  holder  of,  as  before  described,  and  noti- 
fied Mrs.  Metzger,  the  payee  and  liolder  of 
the  other  note,  that  he  had  a  sum  of  money 
in  his  hands  to  be  paid  upon  that  note.  A 
few  days  afterward  the  agent  of  Mrs.  Meta* 
ger,  who  seems  to  be  quite  an  old  woman, 
called  upon  the  trustee,  pursuant  to  the  no- 
tice. The  agent  denied  any  knowledge  of  the 
sale  made  by  the  trustee;  stated  that  the  note 
held  by  the  parties  who  had  directed  the 
trustee  to  make  sale  of  the  house  and  lot  had 
been  paid,  and  that  his  mother  held  the  other 
note  which  was  still  due  and  unpaid;  and  do* 
clined  to  receive  the  money  in  the  hands  of 
the  trustee.  Subsequently  he  did  receive 
and  credit  it  upon  the  note  held  by  his  moth- 
er, but  at  the  time  he  received  the  money  he 
did  not  have  knowledge  of  all  tho  facts,  nor 
had  he  or  his  mother  taken  the  advice  of 
counsel  at  that  time.  The  note  claimed  by 
Morris  and  the  bank  had  been  paid  five  years 
or  more  before  the  sale  by  the  trustee,  and 
had  been  delivered  by  the  payee  or  het  agent 


to  Samuel  Wasserman,  the  maker.  Mrs. 
Metzger,  who  lived  in  the  city  of  Norfolk, 
had  no  notice  of  the  sale  made  by  the  trus- 
tee, and  gave  him  no  direction  to  sell.  Mrs. 
Wasserman,  the  vendee  of  Morris,  and  the 
present  holder  of  the  house  and  lot,  had  no 
actual  notice  of  the  fraud  of  Morris  (who  was 
in  collusion  with  Samuel  Wasserman)  in 
claiming  the  note  and  causing  the  property 
to  be  sold  by  the  trustee,  nor  that  the  sale 
made  by  Allen,  trustee,  was  not  made  in  ac- 
cordance with  the  terms  of  the  trust 

Upon  the  case  made  by  the  evidence  as  it 
now  stands,  it  appears  that  the  Bank  of 
Commerce  took  the  note  from  Morris,  who 
had  no  title  to  it  vrithout  assignment  by  Mrs. 
Metzger,  long  after  it  had  matured  and  been 
fully  paid.  All  persons  connected  with  the 
transactions  set  forth,  and  interested  in  the 
questions  involved,  were  made  parties  to  the 
suit,  except  the  said  National  Bank  of  Com- 
merce of  the  City  of  Norfolk,  at  whose  in- 
stance and  for  whose  benefit,  in  part  the  sale 
by  the  trustee  was  made. 

We  are  of  opinion  that  upon  the  state  of 
facts  presented  by  the  record,  no  final  decree 
could  be  entered  in  the  case  in  the  absence 
of  said  bank  which  might  not  do  injustice, 
and  tliat  the  trial  court  erred  in  not  direct- 
ing the  complainant  to  amend  his  bill  ao  as 
to  make  the  said  bank  a  party. 

Although  no  objection  was  made  in  the 
trial  court,  nor  here,  upon  that  ground,  this 
court  will,  where  there  is  such  a  defect  of 
parties,  send  the  case  back,  in  order  that  the 
proper  parties  may  be  brought  before  it 
Jameson's  Adm'x  v.  De  Shields,  8  Grat  4, 18; 
Taylor's  Adm'r  v.  Spindle,  2  Grat  44,  72; 
Richardson  v.  Davis,  etc.,  21  Grat  700,  711; 
Lynchburg  Iron  Co.  v.  Tayloe,  79  Va.  671. 

The  decree  appealed  from  will  be  reversed, 
without  passing  upon  the  merits  of  the  casCf 
and  the  cause  remanded  to  the  court  of  law 
and  chancery,  in  order  that  the  said  bank 
may  be  brought  before  the  court  by  the  prop 
er  amendment  of  the  bill. 

WHITTLE,  J.,  absent 


(102  Va.  W7) 

NBWPOBT    NEWS    PUB.    CO.    T.    6EAU- 
MEISTBR. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,  1904.) 

NBOLIOBNGE  —  PBB8UMPTI0N     OF     I.AW  —  »VI- 

DBNOB— MASTEB   AVJy   S]BBVAN1>— OONTBIBU- 

TOBT  NEGLIOENOE. 

1.  The  presumption  of  law  that  the  instinct 
of  self-preservation  forbids  the  imputation  of 
recklessness  to  any  one  can  be  considered  only  in 
the  absence  of  evidence  tending  to  show  negli- 
gence. 

2.  Where  a  servant  has  a  choice  of  two  ways 
in  performing  his  daty,  one  of  which  Is  perfect- 
ly safe  and  the  other  dangerous,  and  he  volun- 
tarily chooses  the  latter  and  is  Injured,  he  .is 

\  2.  8m  Mast«r  and  Servant,  ToL  M,  Cent.  Dig.  M 
74ft  7«. 
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gnUtj  of  contributory  ne^rHgence,  and  the  mas- 
ter is  not  liable — as  where^  with  knowledge,  to 
stop  machinery  he  attempts  acts  which  are  dan- 
geroos  to  perform  while  it  is  running. 

Error  to  Circuit  Court  of  City  of  Newport 
News. 

Action  by  W.  H.  Beaumeister  against  the 
Newport  News  Publishing  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

R.  M.  Lett  and  O.  D.  Batchelor,  for  plain- 
tiff In  error.  Bickford  &  Stewart  and  C.  A. 
Ashby,  for  defendant  In  error. 

HARRISON,  J.  The  question  Involyed  in 
this  case  is  the  liability  of  the  Newport  News 
PubUsliing  Company  for  the  alleged  negligent 
injury  of  the  plaintiff,  W.  H.  Beaumeister, 
while  in  the  seryice  of  the  defendant  com- 
pany as  pressman  in  charge  of  its  printing 
presa 

The  plaintiff  alleges  that,  in  operating  the 
printing  press  of  the  defendant  company,  it 
became  necessary  for  him  to  occasionally  en- 
ter the  pit  under  the  press,  in  order  to  ad- 
just certain  parts  of  the  machine;  that  it 
was  the  duty  of  the  defendant,  in  the  exer- 
cise of  reasonable  care,  to  properly  light  the 
pit,  so  that  the  plaintiff  might,  with  due  cau- 
tion on  his  part,  perform  his  duties  therein; 
that  the  defendant  failed  to  provide  suffi- 
cient light  in  the  pit  for  his  safety,  though  it 
had  promised  to  do  so^  and  that,  in  reliance 
on  such  promise,  plaintiff  had  continued  in 
defendant's  employment;  and  that  on  the 
day  of  the  accident  he  had,  in  the  perf<Hm- 
ance  of  his  duties,  entered  the  pit  and,  by 
reason  of  the  insufficient  light,  was  so  in- 
jured that  be  suffered  the  loss  of  his  hand. 

Upon  tibe  plea  of  not  guilty,  issue  was  join- 
ed, and  a  verdict  returned  in  favor  of  the 
plaintiff  for  ^2,000,  which  the  circuit  court 
refused  to  set  aside. . 

Among  the  errors  assigned  Is  the  action  of 
the  court  in  giving  the  following  instruction 
for  the  plaintiff: 

"The  court  instructs  the  jury  that  contrtbu- 
tory  negligence  is  as  distinctly  a  wrong  in 
the  plaintiff  as  negligence  is  in  the  defend- 
ant, and  that  it  is  as  much  against  the  prin- 
ciples of  the  law  to  presume  it  upon  the  one 
side  as  on  the  other.  And  that  the  instinct 
of  self-preservation  forbids  the  imputation  of 
recklessness  to  any  one." 

The  last  paragraph  of  this  instruction 
would  only  be  pertinent  in  a  case  where  there 
was  no  evidence  to  sustain  the  theory  of 
negligence  on  the  part  of  the  plaintiff.  It 
has,  however,  no  application  where,  as  in  the 
case  at  bar,  the  evidence  is  abundant  to 
show  the  circumstances  of  the  accident.  In 
support  of  this  instruction.  Southern  R.  R. 
Co.  V.  Bryant's  Adm'r,  95  Va.  212,  28  8.  B. 
183,  is  relied  on.  In  that  case  Bryant  was 
killed  at  a  crossing,  and  the  evidence  was  si- 
lent as  to  whether  he  had  listened  before  at- 
tempting to  cross.  Under  these  circumstan- 
ces, the  court  said  it  could  not  be  inferred,  as 


a  matter  of  law,  that  Bryant  did  not  Uaten, 
because  he  drove  upon  the  track  without 
stoppings  the  inatinct  of  self-preservation  for- 
bidding tbe  imputation  of  racklessness  to  any 
one;  tiiat,  where  a  traveler  approaches  a 
railroad  cipsslng,  and  the  negligence  of  the 
railroad  company  is  established,  in  the  ab- 
sence of  evidence  to  the  contrary  the  pre- 
sumption is,  though  perhaps  slight,  that  the 
traveler  did  his  duty  in  approaching  the 
crossing.  The  court  was  dealing  with  the 
presumption  of  law  attendant  upon  tlie  ab- 
sence of  evidence.  No  sudh  condition  la  pre- 
sented by  the  case  at  bar.  On  the  contrary, 
the  evidence  tends  to  show  negligence  on  the 
part  of  both  the  plaintiff  and  the  defendant 
In  such  a  case  the  verdict  of  the  jury  must 
rest  upon  the  facts  proven,  and  the  infer- 
ences to  be  reasonably  drawn  therefrom,  and 
not  upon  the  iwesumptions  of  .law  in  favor 
of  either  party.  The  instruction  under  con- 
sideration was  therefore  misleading,  and  cal- 
culated to  create  upon  the  mind  of  the  Juiy 
tJie  belief  that  the  court  was  of  opinion  that 
there  was  no  evidence  tending  to  establish 
the  negligence  of  the  plaintiff. 

The  refusal  of  the  court  to  give  instroction 
No.  6  on  behalf  of  the  defendant  is  assigned 
as  error.  This  instruction  told  the  jury  that 
an  employ^  was  not  entitied  to  recover  for  an 
injury  received  while  doing  his  work  in  an 
obviously  dangerous  way,  when  it  could  have 
been  performed  without  danger  in  a  way 
well  known  to  the  employ^,  as^d  that,  if  they 
believed  from  the  evidence  that  it  was  not 
necessary  for  the  plaintiff  to  go  into  the  pit 
while  the  maehine  was  running,  and  that  it 
was  obviously  dangerous  to  do  so,  and  that 
the  duty  to  be  performed  in  the  pit  conld 
have  been  performed  in  safety  after  first 
stopping  the  machine,  and  the  plaintiff  ig- 
nored the  safe  way 'and  adopted  the  danger- 
ous method  of  doing  the  work,  he  could  not 
recover. 

The  gravamen  of  the  declaration  is  that  it 
was  dangerous  to  go  under  the  machine  with- 
out a  light  while  it  was  running.  The  plain- 
tiff was  a  man  of  experience,  and  had  the  en* 
tire  control  and  management  of  the  printing 
press  in  questi<Hi.  His  own  evidence,  as 
well  as  that  of  the  defendant,  shows  that  it 
was  very  dangerous  to  go  into  the  pit  under 
the  machine  while  the  machine  was  running, 
and  that  the  absenee  of  the  electric  light 
groatiy  enhanced  the  danger.  The  evidence 
further  shows  that  there  were  two  levers  on 
the  outside,  and  one  in  the  pit,  by  tlie  use  of 
which  the  machine  could  have  been  stopped 
in  an  instant.  The  plaintiff  says  that  he 
could  have  stopped  the  machine  before  going 
into  the  pit,  and  tliat,  if  he  had  done  so,  it 
would  have  been  absolutely  safe. 

It  was  proper  to  instruct  the  Jury  that  it 
was  the  duty  of  the  defendant  to  repair  the 
electric  light  for  use  in  the  pit,  and  that  the 
plaintiff  had  tiie  right  to  rely  upon  its  prom- 
ise to  repair,  and  that  such  promise  relieved 
the  plaintiff  froih  the  implication  of  assump* 
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tion  of  risk  in  attemptini^  to  proceed  with  fate 
work  without  the  light,  unless  his  doing  bo 
involved  a  degree  of  reckleesness  that  no 
reasonably  prudent  man  would  encounter. 
But  while  the  plaintiff  may  have  been  Justi- 
fied in  proceeding  with  the  work  while  the 
Ught  was  absent,  that  did  not  preclude  an  in* 
quiry  into  the  question  of  his  contributory 
negligence  in  doing  the  work.  The  absence 
of  the  light  increased  the  danger,  and  impos- 
ed upon  the  plaintiff  enlarged  obligations  to 
exercise  due  care  and  caution  in  the  perform- 
ance of  his  duty.  Notwithstanding  the  dark- 
ness and  the  promise  of  the  master  to  repahr 
the  light,  there  was  the  absolutely  safe  way 
of  repairing  the  defect  in  .the  machine;  and 
the  question  arises  whether  the  plaintiff  did 
not  owe  to  his  master,  as  well  as  to  himself» 
the  duty  of  adopting  the  method  of  doing  the 
work  with  respect  to  which  there  was  no 
danger.  It  is  a  well-settled  principle  that 
where  a  person  has  a  choice  of  two  ways  in 
performing  his  duty,  one  of  which  is  perfect- 
ly safe,  and  the  other  dangerous,  and  he  vol- 
untarily chooses  the  latter  and  is  injured,  he 
is  guilty  of  contributory  negligence,  and  the 
master  is  not  liable.  Street's  Ex'x  v.  N.  A 
W.  R.  Co.,  Id  Va.  — ,  45  S.  B.  284;  Norfolk 
&  W.  R.  Co.  V.  Mann,  90  Va.  180,  37  S.  B.  840. 

In  Labatf  s  recent  work  on  Master  &  Serv- 
ant fi  338,  on  page  870,  it  is  said:  "The  doc- 
trine that  negligence  may  be  inferred,  as  a 
matter  of  law,  when  it  is  apparent  that  the 
act  which  caused  the  injury  was  done  in  an 
unnecessarily  dangerous  manner,  lias  been 
applied  in  the  predicaments  exemplified  in 
the  following  paragraphs."  Among  the  pre- 
dicaments mentioned  is  the  following,  at 
page  876:  "Failing  to  Stop  Machinery 
When  Work  is  to  be  Done  Which  is  Danger- 
ous while  the  Machinery  is  in  Motion.  A 
servant  who,  with  knowledge  of  the  risk  he 
is  incurring,  does  acts  about  machinery  while 
it  is  in  motion,  is  guilty  of  contributory  neg- 
ligence, if  he  could  have  accomplished  his 
purpose  safely  after  stopping  the  machin- 
ery." 

Bnongh  has  been  said  of  the  facts  of  the 
case  under  consideration,  and  the  law  appli- 
cable, to  make  manifest  the  error  in  refusing 
'the  instruction  in  question.  The  defendant 
relied  on  the  contributory  negligence  of  the 
plaintiff  as  the  ground  of  its  release  from  lia- 
bility, and  especially  his  contributory  negli- 
gence in  not  stopping  the  machine  before  go- 
ing into  the  pit.  No  other  instruction  had 
sufflqiently  submitted  that  question  to  the 
Jury^  and,  in  view  of  the  evidence  to  which 
we  have  adverted,  the  defendant  was  enti- 
tled to  an  instruction  limited  and  directed  to 
the  submission  of  that  material  and  impor- 
tant question. 

As  the  Judgment  must  be  reversed  for  the 
errors  already  pointed  out,  it  is  unnecessary 
to  comment  upon  the  numerous  other  instruc- 
tiens  given  and  refused,  except  to  suggest 
that,  in  point  of  number,  they  are  wholly  out 
of  proportion  to  the  necessities  of  the  case. 


The  controlling  facts  and  chrcumstances  are 
few,  and  two  or  three  instructions,  limited 
and  directed  to  the  material  questions  pre- 
sented, would  have  been  ample  to  properly 
submit  the  case  to  the  Jury.  The  numerous 
irrelevant  and  unnecessary  instructions  given 
are  well  calculated  to  mislead  and  confuse 
the  Jury,  and  operate  as  a  hindrance,  rather 
than  an  aid,  to  the  administration  of  Justice. 
For  these  reasons,  the  Judgment  complain- 
ed of  must  be  reversed,  the  verdict  set  aside, 
and  the  case  remanded  for  a  new  triaL 


(lOS  Va.  820) 
NOTTINGHAM  COAL  k  ICB  CO.  T.  PRBAa 
(Supreme  Court  of  Appeals  of  Virginia.    June 
16,  1904.) 

SALES— BREACH   OF   CONTBAOT— ICBASUBX   OW 
DAMAOES. 

1.  Where  a  vendor  fails  to  furnish  the  arti- 
cles he  has  contracted  to  sell,  the  measure  of 
damages  is  the  difference  between  the  contract 
and  the  market  price  at  the  place  of  delfvery, 
and,  if  there  be  no  market  at  that  place,  the 
value  in  the  most  available  market,  with  the 
cost  of  transportation  added,  and  tne  expense 
of  makine  the  repurchase. 

2.  On  failure  of  seller  to  deliver  the  goods 
sold  in  order  to  recover  resulting  damsjies,  it 
is  not  necessary  that  the  vendee  should  have 
actually  gone  into  the  market  and  boueht  other 
goods  to  supply  the  place  of  those  not  delivered. 

Error  to  Circuit  Court  of  City  of  Roanoke. 

Action  by  R.  A.  Preas  against  the  Notting- 
ham Coal  ft  Ice  Company.  Judgment  for 
pUiintiff.    Defendant  brings  error.    Reversed. 

Watts,  Robertson  &  Robertson  and  Cocke 
k  Glasgow,  for  plaintiff  in  error.  Scott  k 
Staples  and  S.  V.  Kemp,  for  defendant  in  er- 
ror. 

BUCHANAN,  J.  On  the  2d  day  of  March, 
1900,  the  Nottingham  Coal  &  Ice  Company, 
an  ice  manufacturer  in  the  city  of  Roanoke, 
and  R.  A.  Preas,  an  ice  dealer  in  Bedford 
City,  entered  into  a  contract  by  which  the 
former  agreed  to  sell  and  the  latter  to  pur- 
chase all  the  ice  which  she  might  need  for 
her  purposes  in  Bedford  City  during  the  sea- 
son of  1900  at  the  price  of  $3.50  per  ton  of 
2,000  pounds  on  board  the  cars  at  Roanoke 
City.  Both  parties  complied  with  the  terms 
of  their  agreement  until  about  the  middle 
of  July,  when  the  ice  company  failed  to  fur- 
nish all  the  ice  ordered,  and  finally,  after 
some  correspondence,  ceased  to  furnish  it  at 
all;  and  Mrs.  Preas,  not  being  able  to  get 
ice  from  the  ice  company,  quit  the  business, 
and  instituted  this  action  in  December,  1900 
after  the  ice  season  had  closed,  to  recover 
damages  for  her  losses  by  reason  of  the  ice 
company's  failure  to  keep  and  perform  its 
contract. 

The  question  'Involved  here  Is  the  measure 
of  the  plaintiff's  damages.  That  question  was 
attempted  to  be  raised  by  demurrer  to  the 
declaration,  and  was  raised  by  objections  to 

f  1.  See  Salea.  vol.  43.  Coat.  Dig.  H  UTS.  USS,  1195. 
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eyidence  Introduced,  by  Instrnctloiis  given 
and  refused,  and  upon  a  motion  to  set  aside 
the  verdict  of  the  jury. 

The  court  sustained  the  demurrer  to  the 
fourth  count  on  the  declaration,  and  over- 
ruled It  as  to  the  other  three  counts.  No 
question  Is  made  as  to  the  action  of  the  court 
<n  sustaining  the  demurrer  to  the  fourth 
count;  and,  as  the  first,  second,  and  third 
counts  each  averred  sufficient  facts  to  enti- 
tle the  plaintiff  to  some  damages,  nominal  at 
least,  the  demurrer  was  properly  overruled. 

The  plaintiff's  counsel  contends  that  this 
case  does  not  come  within  the  general  rule 
that  the  measure  of  damages  is  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  of  the  goods  at  the  time  and  place 
of  delivery,  because  at  the  time  the  contract 
was  entered  into  the  ice  company  knew  that 
the  plaintiff  was  purchasing  the  ice  for  sale 
in  Bedford  City,  where  she  had  been  engaged 
In  the  retail  ice  business  for  some  years,  and 
had .  regular  customers,  and  because  there 
was  no  ice  market  at  Bedford  City  upon 
which  she  could  purchase  ice  upon  the  failure 
of  the  ice  company  to  furnish  her  ice  ac- 
cording to  the  contract 

The  evidence  shows  that  the  plaintiff  had 
been  in  the  retail  ice  business  at  Bedford 
City  for  some  years,  and  that  she  had  cus- 
tomers who  were  in  the  habit  of  purchasing 
ice  from  her,  and  that  there  was  no  market 
at  Bedford  City  at  which  she  could  purchase 
the  ice  required  for  her  business.  The  evi- 
dence further  shows  that  she  had  no  actual 
contract  with  any  one  for  the  resale  of  the 
ice,  and  It  also  appears  that,  while  ice  was  in 
great  demand,  it  could  be  purchased  at  other 
points,  especially  at  the  city  of  Alexandria, 
but  at  a  higher  price,  at  a  greater  freight 
rate,  and  with  more  loss  from  melting,  as  the 
distance  for  shipping  was  much  greater. 

The  case  made  seems  to  be  the  ordinary 
case  of  a  wholesale  dealer  or  manufacturer 
falling  to  furnish  to  a  retail  dealer  for  the 
purpose  of  resale  goods  which  he  had  agreed 
to  furnish,  which  can  be  purchased  in  the 
market  There  does  not  seem  to  be  any  real 
difference  between  this  case  and  that  of  the 
miller  who  buys  wheat  to  grind  and  furnish 
to  his  trade,  or  the  butcher  who  purchases 
cattle  to  f^imish  beef  to  his  customers,  or  the 
merchant  who  buys  goods  to  sell  to  those 
who  are  In  the  habit  of  trading  with  him. 
In  all  such  cases,  if  the  wheat  or  cattle,  or 
goods  can  be  purchased  In  the  market,  and 
there  had  been  no  resale  of  them  by  the  ven- 
dee, the  measure  of  damages,  where  the  ven- 
dor fails  to  furnish  the  articles  he  has  con- 
tracted to  sell,  is  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  and  place  of  delivery.  If  for  any  reason 
there  be  no  market  at  the  place  of  delivery, 
then  the  value  in  the  nearest  and  most  avail- 
able market  to  which  the  buyer  must  resort 
in  order  to  supply  himself,  with  the  cost  of 
transportation  added,  together  with  compen- 
sation for  th^  time,  trouble,  and  expense  of 


making  the  repurchase^  Is  the  measure  of 
damages.    2  Mechem  on  Sales,  fi  1742. 

In  order  for  the  buytt  to  recover  as  dam* 
ages  the  difference  between  the  market  price 
and  contract  price  at  the  time  and  place  of 
delivery,  it  is  not  necessary  that  he  should 
have  actually  gone  into  the  market  and 
bought  other  goods  to  supply  the  place  of 
those  not  delivered.  "It  would  not  advantage 
the  defaulting  party,**  as  was  said  by  the 
Court  of  Appeals  of  New  York  in  Saze  v. 
Penokee  Lumber  Co.,  159  N.  Y.  371,  54  N.  B* 
14,  "if  he  should  do  so,  for,  if  he  buys  at  the 
market  value,  the  result  to  the  other  party  Is 
the  same  as  if  he  simply  proved  the  market 
value."    2  Mechem  on  Sales,  fi  1758. 

We  are  of  opinion  that  the  measure  of 
damages  upon  this  case  made  was  the  differ^ 
ence  between  the  market  price  and  the  con- 
tract price  of  ice  at  the  time  and  place  of  de- 
livery, and  that  the  trial  court  in  not  so  hold* 
ing  erred,  and  for  that  error  its  Judgment 
must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be  had 
not  in  conflict  with  the  views  expressed  in 
this  opinion. 

a<»  v«>  Ml> 
BALTIMORE  &  O.  R.  CO.  v.  BURKE  ft 
HERBERT. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,  1904.) 

ASSUMPSIT  —  nfPLIBD    FBOMISX  —  MONET    HAD^ 
ANO   BECBIVBD— COIXECnON   OW  CHECKS. 

1.  As  between  a  promisor  and  a  promisee 
there  is  privity,  and  if  the  facts  raise  an  im- 

J)lied  promise  on  the  part  of  the  defendant,  or 
f  the  defendant  has  money  in  his  possession 
which  he  ought  to  pay  to  the  plaintiff,  the  law 
will  imply  a  promise  on  the  part  of  defendant 
to  do  his  duty  and  pay  the  money. 

2.  Where  a  bank  received  certain  checks,  the 
property  of  plaintiff,  from  the  hands  of  his 
agent  for  collection,  and  the  checks  were  not 
properlv  indorsed,  they  did  not  receive  the  mon- 
ey of  the  plaintiff,  as  that  money  could  only  be 
taken  from  the  banks  on  which  the  checks  were 
drawn  on  a  proper  indorsement  of  those  payable 
to  plaintiff,   and  the  bank  was   not  liable   to 

Slaintiff  for  such  snms,  though  the  bank  was  the 
epository  of  plaintiff,  there  being  no  privity  to 
support  the  action  between  them. 

Error  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Action  by  the  Baltimore  &  Ohio  Railroad 
Company  against  Burke  &  Herbert  Judg- 
ment for  defendants,  and  plaintiff  brings  er» 
ror.    Affirmed. 

Hamilton  &  Colbert  and  Jas.  R.  &  H.  B. 
Caton,  for  plaintiff  in  error.  Munford,  Hun- 
ton,  Williams  &  Anderson,  for  defendants  in 
error. 


KEITH,  P.  The  Baltimore  A  Ohio  Rail- 
road Company  brought  its  action  of  tres- 
pass on  the  case  in  assumpsit  against  Burkt 
&  Herbert  in  the  circuit  court  of  the  city  of 
Alexandria.  The  declaration  contains  lA 
count%  17  of  which  are  founded  upon  checks 
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drawn  \ij  costomers  of  the  Baltimore  &  Ohio 
Railroad  Company,  payable  to  its  order,  up- 
on Tarions  banks,  and  indorsed  by  D.  P. 
Hurley,  its  agent  The  averment  in  each  of 
these  counts  is  that  the  defendants  liad  been 
designated  as  the  depository  of  the  funds  of 
the  plaintiff  in  the  city  of  Alexandria,  and 
that  AS  such  depository  they  received  the 
several  sums  of  money  represented  by  the 
checks  to  the  use  of  the  plaintiff,  the  amount 
80  received  on  each  check  being  set  out  in  a 
separate  count  The  eighteenth  count  com- 
prises the  ordinary  money  counts  in  assump- 
sit Along  with  the  declaration  a  bill  of  par- 
ticulars was  filed.  The  defendants  pleaded 
non  assumpsit,  and  upon  the  trial  it  was 
shown  in  evidence  that  Burke  &  Herbert 
had  accepted  the  appointment  as  depository 
of  the  funds  of  the  Baltimore  &  Ohio  Rail- 
road Company  in  the  city  of  Alexandria;  that 
D.  P.  Hurley  was  the  agent  of  the  railroad 
company;  that  as  agent  he  received  from  its 
customers,  in  payment  of  freight  and  other 
charges,  checks  payable  to  its  order  upon 
various  banks,  which  he  indorsed,  and  upon 
which  Burke  &  Herbert  paid  him  the  money, 
received  the  checks,  and  thereafter  collect- 
ed the  amount  of  said  checks  from  the  banks 
upon  which  they  were  drawn. 

The  claim  of  plaintiff  is  that  Hurley  had 
no  authority,  as  its  agent,  to  indorse  its 
checks,  and  that,  Burke  &  Herbert  being  its 
depository,  the  money  collected  by  them  up- 
on the  checks  so  indorsed  should  have  been 
credited  to  the  plaintiff  upon  the  books  of 
the  defendants,  as  its  duly  designated  and 
authorized  depository. 

Much  evidence  was  taken  pro  and  con, 
and  a  number  of  instructions  were  given, 
but,  in  the  view  we  take  of  the  case,  it  will 
be  necessary  to  consider  only  one  of  theuL 

The  court  told  the  jury  that  nhey  must 
believe  from  the  evidence  that  the  defend- 
ants bad  and  received  for  the  plaintiff  the 
money  claimed  in  the  bill  of  particulars  be- 
fore they  can  find  a  verdict  for  the  plaintiff; 
and,  although  they  may  believe  from  the 
evidenoe  that  the  checks  in  evidence  were 
not  properly  indorsed,  but  were  cashed  by 
the  defendants,  and  the  defendants  received 
the  credit  for  them  at  the  banks  upon  which 
they  were  drawn,  yet  the  court  instructs  the 
Jury  that  these  facts  created  no  privity  be- 
tween the  plaintiff  and  the  defendants,  and 
there  can  be  no  recovery  by  the  plaintiff 
against  the  defendants  under  the  count  for 
money  had  and  received.'* 

As  the  17  special  counts  are  for  money 
bad  and  received,  and  the  only  averment  in 
the  eighteenth  count  upon  which  the  plain- 
tiff could  recover  is  that  for  money  had  and 
received  to  its  use,  upon  the  evidence  in  this 
case  there  could  be  no  recovery  by  the  plain- 
tiff except  upon  the  terms  stated  in  this  in- 
struction. This  instruction,  in  other  words, 
If  it  properly  states  the  law,  is  conclusive  of 
the  case,  and  renders  it  unnecessary  for  us 
to  oonsider  it  in  any  other  aspect 


la  considering  this  histructlon  tt  must  be 
assu^ied  that  Hurley  had  no  authority  to 
indorse  the  checks  set  out  in  the  declara- 
tion. It  thus  appears  that,  as  agent  of  the 
railroad  company,  in  payment  of  charges  due 
to  it,  he  received  from  its  customers  the  checks 
set  out  in  the  bill  of  particulars,  drawn  up- 
on various  banks,  payable  to  the  Baltimore 
So  Ohio  Railroad  Company;  that  he  indorsed 
them  without  authority;  that  they  were 
cashed  for  him  by  Burke  &  Herbert;  and 
that  the  checks  were  subsequently  collected 
by  Burke  &  Herbert,  and  the  money  placed 
to  their  own  credit,  they  being  at  the  time 
the  depository  of  the  Baltimore  &  Ohio  Rail- 
road Company  In  the  dty  of  Alexandria. 
There  was  no  express  promise  upon  the  part 
of  Burke  &  Herbert  to  pay  to  the  plaintiff 
the  money  in  controversy.  Did  the  facts,  as 
stated,  create  an  implied  promise?  for  a 
promise,  express  or  implied,  must  be  leAiown 
by  the  plaintiff  to  entitle  it  to  a  recovery. 

As  between  a  promisor  and  promisee  there 
is  privity,  and  if  the  facts  be  such  as  to  raise 
an  implied  promise  upon  the  part  of  th^  de- 
fendant, if  the  defendant  has  money  in  his 
possession  which  in  good  conscience  he  ought 
to  pay  to  the  plaintiff,  the  law  will  imply  a 
promise  upon  the  part  of  the  defendant  to 
do  his  duty  and  to  pay  the  money;  and  this 
implied  promise  is  as  effectual  to  create 
privity  between  the  parties  as  an  express 
promise  would  be. 

These  propositions,  we  think,  are  funda- 
mental, and  we  shall  cite  but  little  author- 
ity in  support  of  them. 

In  Attorney  General  v  Periy,  2  Comyn's 
Rep.  481,  it  was  held  that:  "Whenever  a 
man  receives  money  belonging  to  another 
without  any  reason,  authority,  or  considera- 
tion, an  action  lies  against  the  receiver  as  for 
money  received*  to  the  other's  use;  and  this 
as  well  where  ths  money  is  received  through 
mistake  under  color,  and  upon  apprehension, 
though  a  mistaken  apprehension,  of  having 
a  good  authority  to  receive  it,  as  where  it  is 
received  by  imposition,  fraud,  or  decieit  in 
the  receiver." 

Lord  Mansfield,  in  Moses  v.  Macferlan,  2 
Burr.  1005,  said:  "If  the  defendant  be  un- 
der an  obligation,  from  the  ties  of  natural 
justice,  to  refund,  the  law  implies  a  debt, 
and  gives  this  action,  founded  in  the  equity 
of  the  plaintiff's  case,  as  it  were  upon  a  con- 
tract." And  in  the  course  of  the  same  opin- 
ion uses  the  following  language:  "In  one 
word,  the  gist  of  this  kind  of  action  is  that 
the  defendant,  upon  the  circumstances  of  the 
case,  is  obliged,  by  the  ties  of  natural  justice 
and  equity,  to  refund  the  money."  See,  also, 
Cary  v.  Curtis,  3  How.  236,  11  L.  Ed.  576. 

In  State  v.  St  Johnsbury,  59  Vt,  at  page 
837,  10  Atl.  633,  the  court  said:  "In  order  to 
maintain  this  action  there  need  be  no  privity 
between  the  parties,  nor  any  promise  to  pay, 
other  than  what  arises  and  is  implied  froct 
the  fact  that  the  defendant  has  money  in  hia 
hands  belonging  to  the  plaintiff  that  he  has 
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no  right  i!on8clentSoi»]7  to  retain.  In  sucb 
case  the  equitable  principle  on  whicb  the  ac- 
tion is  founded  implies  the  promise.  When 
the  fact  is  found  that  the  defendant  has  the 
plaintilTB  money,  if  he  can  show  neither  le- 
gal nor  equitable  ground  for  keeping  it,  the 
law  creates  the  privity  and  the  promise." 

Barton's  Law  Practice,  vol.  1,  p.  125,  says: 
"The  action  of  assumpsit  is  a  liberal  and 
equitable  one,  and  is  applicable  to  almost  ev- 
ery case  where  money  has  been  received 
which  in  equity  and  good  conscience  ought 
to  be  refunded.  An  express  promise  is  not 
necessary  to  sustain  it,  but  it  may  be  main- 
tained wherever  anything  is  received  or  done 
f^om  the  circumstances  of  which  the  law  im- 
plies a  promise  of  compensation." 

We  deduce  from  these  authorities  that 
wherever  there  is  a  promise  there  exists  priv- 
ity between  the  promises  and  the  promisee, 
whether  that  promise  be  express  or  implied. 

We  are  not  concerned  with  the  right  of  the 
plaintlfP  against  the  banks  upon  which  these 
checks  were  drawn,  nor  with  that  of  the 
drawers  of  those  checks  upon  those  banks. 
The  sole  question  for  us  to  determine  is  the 
liability  of  Burke  ft  Herbert  to  the 'plaintiff 
in  this  action,  and  not  otherwise.  When  they 
paid  over  to  Hurley  the  money  for  the  checks 
which  they  received  from  him,  they  paid 
what  was  thehr  own,  and  upon  that  transac- 
tion there  was  surely  no  money  in  their 
hands  belonging  to  the  plaintiff.  When  they 
presented  the  checks  to  the  banks  upon 
which  they  were  drawn,  and  received  the 
money  upon  them,  they  received  it  as  and 
for  their  own  money.  If  the  checks  were  not 
properly  indorsed,  they  did  not  receive  the 
money  of  the  Baltimore  ft  Ohio  Railroad 
Company,  for  that  money  could  only  be  taken 
ftom  the  banks  upon  a  proper  indorsement 
of  the  checks  payable  to  and  held  by  the 
Baltimore  &  Ohio  Railroad  Company.  But, 
as  we  have  said,  with  the  law  applicable  to 
the  facts  as  between  Burke  &  Herbert  and 
the  banks  for  the  money  received  by  them 
we  have  here  no  concern.  The  theory  of  the 
plaintiff  is  that  being  the  depository  of  the 
Baltimore  &  Ohio  Railroad  Company  ren- 
dered them  liable  for  the  money  thus  receiv- 
ed, and  if  they  had  received  it  as  depository, 
or  if  they  had  received  it  in  any  character  as 
money  belonging  to  the  Baltimore  ft  Ohio 
Railroad  Company,  or  if  the  facts,  whatever 
their  intention  at  the  time  may  have  been, 
were  such  as  to  constitute  the  money  thus 
received  the  property  of  the  Baltimore  ft 
Ohio  Railroad  Company,  the  law  would  have 
implied  the  promise  upon  their  part  to  pay 
it,  and  they  would  be  liable  as  for  money  had 
and  received  to  the  use  of  the  plaintiff.  But, 
as  we  view  the  case,  there  was  no  promise, 
express  or  Implied,  and  therefore  no  privity 
which  could  support  the  action. 

There  was  no  error  in  the  Instruction  giv- 
en, aird  that  instruction  concludes  the  case. 
The  judgment  must  be  affirmed. 


(102  Va.  74«) 
WILLIS  T.  GORRBLL  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
16, 1904.) 

ATTOBNETS   —   CLAIMS   —    COLLSCTIOK    —    AU- 
THOBITT— TEBMINATION-^PATHEIfT. 

1.  Plaintiff's  husband  held  a  debt  against  de> 
fendant,  and  deUvered  the  same  to  an  attorney 
for  collection,  taking  the  latter's  receipt  there- 
for. Thereafter  the  attorney  reported  to  his 
client  that  he  had  secured  the  debt  by  taking 
a  deed  of  trust  on  a  quantity  of  real  estate,  at 
which  the  client  expressed  satisfaction,  but  left 
the  claim  in  the  attorney's  possession,  thereaft- 
er, however,  receiving  interest  direct  from  the 
debtor  until  he  assigned  the  claim  to  plaintiff, 
of  which  assignment  the  debtor  was  notified. 
Held  that,  the  attorney  having  taken  security 
for  the  debt,  it  was  no  longer  in  his  bands  for 
collection,  and  bis  authority  to  receive  payment 
was  terminated. 

2.  An  attorney  empowered  to  collect  a  claim 
accepted  security  therefor  to  the  satisfaction  of 
his  client,  and  thereafter  accepted  a  note  of  the 
debtor  for  the  amount  of  the  claim,  which  he 
discounted,  converting  the  proceeds  to  his  own 
use.  He  thereafter  satisfied  the  security  with- 
out the  knowledge  of  an  assignee  of  the  claim. 
The  debtor,  notwithstanding  the  giving  of  such 
note,  continued  to  make  semiannual  payments  of 
interest  on  the  debt  to  such  assignee  for  sev- 
eral years.  Beld^  that  the  payment  of  such 
note  did  not  conatitnte  a  payment  of  the  debt. 

Appeal  from  Circuit  Court,  Culpex>er  Coun- 
ty. 

Action  by  Bettie  K.  Willis  against  J.  B. 
Gorrell  and  others.  From  a  Judgment  In  fa- 
vor of  defendants,  plaintiff  appeals.  Revers- 
ed. 

Barbour  ft  Rixey,  for  appellant  Grims- 
ley  ft  Miller,  for  appellees. 

CARDWBliU  J.  In  1885  James  A.  Wil- 
lis held  the  bond  of  J.  B.  Gorrell  for  $500, 
which  he  delivered  to  G.  D.  Gray,  a  prac- 
ticing attorney  of  Culpeper  county,  for  col- 
lection, taking  the  attoraey's  receipt  there- 
for. A  few  days  thereafter  Mr.  Gray  report- 
ed to  Willis,  by  letter,  that  he  had  his  debt 
against  Gorrell  secured,  and  it  appears  that 
on  January  80,  1885,  Gorrell  made  a  deed  of 
trust  on  a  large  quantity  of  real  estate,  se- 
curing the  Willis  debt  with  a  number  of 
others.  Willis,  satisfied  with  having  his 
debt  thus  secured,  left  the  bond  in  the  pos- 
session of  Mr.  Gray,  but  received  directly 
from  Gorrell  Interest  thereon  in  advance, 
paid  to  him  every  six  months  until  a  subse- 
quent date,  when  be  assigned  the  bond  to 
Bettie  K.  WUlls,  his  wife,  of  which  assign- 
ment Gorrell  was  notified,  and  the  Interest 
was  thereafter  paid  regularly  every  six 
months  in  advance  by  Gorrell  to  Mrs.  Willis 
directly,  or  by  giving  her  credit  on  her  ac- 
count in  his  drug  store.  On  the  2d  day  of 
April,  1888,  Mr.  Gray,  without  the  knowl- 
edge or  consult  of  either  Mr.  Willis  or  Mrs. 
Willis,  and  without  receiving  or  pretending 
to  receive  payment  thereof  from  Gorrell 
marked  on  the  margin  of  the  deedbook  in 
which  said  deed  of  trust  was  recorded,  the 
following  words:  "The  bond  of  |500  to  James 
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A.  Willis  1ft  paid.  rSlgned]  O.  D.  Gray,  AV 
toraey/*  and  Gray'B  signature  is  duly  attest- 
ed by  the  derk,  as  required  by  statute;  and 
on  the  same  day  all  of  the  other  debts  se- 
cured by  the  deed  of  trust  were  also  re- 
leased, and  Gorrell  then  conveyed  the  seme 
property,  with  other  property,  to  G.  D.  Gray, 
trustee,  to  secure  to  one  Bickers  a  bond  for 
a  loan  of  |6,450.  The  eirldent  purpose  of 
this  release  was  to  clear  Gorrell's  title  to  the 
land  from  all  incumbrances,  so  that  he  could 
give  a  first  lien  to  Bickers,  and  thus  secure 
the.  loan  then  made.  It  is  not  pretended  that 
a  dollar  was  paid  to  Mr.  Gray  for  the  release 
of  the  Willis  bond,  nor  was  the  bond  deliv- 
ered to  Gorrell  at  that  time,  though  it  was 
at  some  time  thereafter  marked,  "Paid  in 
full.  G.  D.  Gray,  Atty.,**  and  delivered  to 
Gorrell,  and  was  produced  by  him  in  re- 
sponse to  a  demand  in  the  bill  filed  in  this 
cause,  and  when  produced  it  was  indorsed, 
in  the  handwriting  of  G.  D.  Gray,  •*Int 
paid  to  August  1808,*'  although,  as  before  re- 
marked, the  interest  had  been  regularly  paid 
directly  to  Willis  or  Mrs.  Willis  every  six 
months  in  advance  and  never  to  G.  D.  Gray. 
Notwithstanding  the  release  of  the  deed  of 
trust  as  to  this  bond,  before  stated,  Gorrell 
continued  fh>m  that  time  down  to  February, 
1902,  to  pay  interest  in  advance  on  the  bond 
to  Mrs.  Willis  directly,  without  an  intima- 
tion of  any  claim  to  having  paid  the  prin- 
cipal of  the  bond,  until  August,  1902,  when 
Mr.  Gray  was  in  his  last  illness,  and  an  In- 
stallment of  interest  became  due,  which  Gor- 
rell failed  to  pay,  whereupon  Mrs.  Willis, 
through  her  nephew,  wrote  to  Gorrell,  re- 
questing a  remittance  of  the  interest.  To 
this  request  Gorrell  made  the  response:  ''To 
my  surprise  a  note  for  amount  due  her  was 
placed  in  bank  by  Mr.  G.  D.  Gray,  and  was 
paid  by  me  at  maturity,  5th  of  August.  So 
Mrs.  Willis  win  write  him  although  he  is 
too  ill  to  attend  to  business,  and  it  is  doubt- 
ful if  he  lives.  Yours  truly,  [Signed]  J.  B. 
Gorrell." 

This  was  the  first  intimation  which  Mrs. 
Willis  had  of  any  claim  on  the  part  of  any 
one  that  the  debt  was  paid,  pr  its  status  in 
any  way  changed,  except  by  the  payment  of 
interest,  and  Mr.  Gray  was  then,  as  stated 
by  Gorrell  in  his  note,  too  iB  to  attend  to 
business,  and  he  died  in  August,  1902,  being 
too  ill  all  the  time  to  have  his  attention 
called  to  the  matter^  or  to  make  any  ex- 
planation as  to  the  transactions  between 
him  and  Gorrell  touching  the  bond  in  ques- 
tion. Upon  the  receipt  of  the  above  note 
from  Gorrell,  Mrs.  Willis  employed  counsel 
to  investigate  the  facts  concerning  the  bond 
she  had  held  against  Gorrell,  and  filed  her 
bill  in  this  cause  setting  out  the  attempted 
release  of  1898;  that  Gorrell  had  on  August 
3,  1902,  paid,  at  the  Farmers'  &  Merchants' 
Bank,  his  note  for  $500,  payable  to  G.  D. 
Gray,  dated  in  February,  1902,  at  six  months, 
which  had  been  discounted  at  the  bank  by 
Gray,  and  which  was  a  renewal  of  a  note 
of  similar  description  discounted  originally 


in  February,  189^9,  and  renewed  at  regular 
intervals  of  six  months  thereafter,  which 
Ctorrell  claimed  to  be  a  settlement  of  com- 
plainant's secured  bond;  that  Gray  had  died 
totally  insolvent;  that  the  bond  which  Gray 
attempted  to  release  had  never  been  paid; 
denying  Gray's  authority  to  release  the  deed 
of  trust  securing  the  bond,  and  calling  upon 
Gorrell  to  produce  the  bond  and  any  notes 
claimed  by  him  to  have  been  given  in  re- 
newal or  payment  of  the  bond;  the  prayer 
of  the  bill  being  that  Gray's  rele&se  of  the 
deed  of  trust  securing  her  bond  and  his  re- 
ceipt of  its  payment  be  canceled  and  an- 
nulled, and  that  the  land  conveyed  by  the 
deed  of  trust  be  subjected  to  the  payment  of 
the  bond.  To  this  bill  Gorrell  and  others 
were  made  parties  defendant,  and  the  bill 
was  taken  for  confessed  as  to  all  parties 
except  Gorrell,  who  filed  his  demurrer  and 
answer  thereto,  his  answer  setting  out  that 
•"on  the  8d  day  of  February,  1900  [two  years 
after  the  pretended  release  of  1898],  the 
whole  principal  of  said  bond  was  paid  to 
the  plaintilTs  attorney  In  cash,  as  may  be 
seen  from  an  indorsement  on  the  face  of  said 
bond  made  by  said  G.  D.  Gray,  attorney  for 
plaintiff."  The  answer  then  proceeds  to  re- 
late that  on  that  day  (February  3,  1900)  Mr. 
Gray  had  oome  to  respond^it,  stating  that 
Mrs.  Willis  wanted  her  money  at  onc6;  that 
he  (€U)rrell)  then  stated  his  inability  to  raise 
the  money  on  such  short  hotlce,  and  that 
thereupon  Gray  departed  from  him,  returned 
in  a  short  time,  and  suggested  to  him  to 
make  a  note  to  him  (Gray)  for  |500,  which 
he  would  indorse  and  have  discounted,  and 
thus  pay  ofT  the  bond;  that  he  did  this,  and 
Gray  took  the  note  away,  returning  in  a 
short  time  with  the  bond,  and  informed  him 
(respondent)  of  the  amount  of  the  discount, 
which  he  paid  to  Gray  in  cash,  and  there- 
npon  Gray  marked  the  bond  "Paid"  and  de- 
livered it  to  him;  that  from  that  time  until 
Mrs.  Willis'  demand  for  interest  he  heard 
nothing  more  of  the  matter,  and  supposed, 
of  course,  that  Gray  had  accounted  to  Mrs. 
Willis  for  the  note.  The  answer  further 
claims  that  respondent  since  that  time  had 
carried  the  said  note  in  bank  vrith  Gray's 
indorsement,  he  (respondent)  paying  the  dis- 
count at  each  renewal  thereof  until  its  final 
payment 

Upon  the  hearing  of  the  cause  upon  the 
bill,  the  demurrer  and  answer  of  Gorrell, 
and  the  testimony  adduced  by  the  parties, 
the  circuit  court  overruled  the  demurrer,  and 
held  that  the  debt  asserted  by  Mrs.  Willis 
against  Gofrell  for  the  amount  of  the  bond* 
in  question  had  been  fully  paid  by  Gorrell 
to  G.  D.  Gray,  as  the  duly  authorized  attor- 
ney  of  Mrs.  Willis  to  collect  the  same;  that 
Gorrell  was  discharged  from  further  lia- 
bility on  account  of  said  debt;  and  dismissed 
the  plaintiff's  bill,  with  costs  to  the  respond- 
ent, Gorrell.  This  decree  is  before  us  for 
review  upon  an  appeal  taken  by  Mrs.  Willis. 

We  have  in  the  outset  stated  fully  the 
facts  as  disclosed  by  the  record,  and  from 
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them  it  appears  that  the  claim  made  by  Gor- 
rell,  the  appellee,  in  his  answer,  that  the 
bond  in  question  was  marked  "Paid"  and 
delivered  to  him  at  the  time  that  he  claims 
to  have  given  Gray  his  note  for  the  amount 
of  the  bond.  upon,  which  he  received  the 
money  at  bank,  is  wholly  incorrect,  the  fact 
being  that  at  that  time  the  bond  was  not 
marked  "Paid"  and  delivered  to  appellee  by 
Gray.  When  appellee  obtained  possession 
thereof  is  not  made  to  appear,  except  that  it 
was  at  a«date  subsequent  to  the  release  of 
the  deed  of  trust  securing  the  bond  made  by 
Gray  in  1898,  and  subsequent  to  the  execu- 
tion of  the  note  by  appellee  to  Gray.  But, 
be  tills  as  it  may,  and  whatever  may  hare 
been  the  transactions  between  appellee  and 
Mr.  Gray,  or  their  motives  concerning  the 
debt  of  appellant,  the  question  remains 
whether  or  not  appellant  can  be  bound  by 
these  transactions,  and  her  debt  rightly  ad- 
Judged  to  iiave  been  satisfied  thereby.  Ap- 
pellee, as  the  record  clearly  discloses,  knew 
that  the  dealings  of  Mr.  Gray  with  him  con- 
cerning this  debt  were  unauthorized;  other- 
wise it  would  be  inexplicable  that  he  should 
not  only  have  paid  the  discount  on  the  sev- 
eral notes  given  to  Gray  in  settlement  of  the 
debt,  but  continued  till  February,  1902,  to 
pay  promptly  in  advance^  every  six  months, 
as  it  accrued,  the  interest  due  to  appellant, 
as  though  she  still  held  the  bond  unpaid, 
and  thereby  ooncealing  from  her  any  claim 
whatever  that  he  had  paid  the  bond  to  her 
attorney.  The  contention  of  appellee  that 
the  proceeds  of  the  original  note  given  by 
him  to  Mr.  Gray  in  settlement  of  appellant's 
bond  were  paid  over  by  Mr.  Gray  to  appel- 
lant, or  should  have  been,  is  therefore  abso- 
lutely inconsistent  with  the  admitted  facta 
in  the  case. 

As  has  been  remarked,  when  Gray  notified 
Mr.  Willis  that  he  had  taken  a  deed  of  trust 
in  1885  to  secure  the  debt  due  to  him  from 
appellee,  the  debt  thereafter  was  no  longer 
in  the  hands  of  Mr.  Gray  for  collection,  but 
was  treated  both  by  the  debtor  and  creditor 
as  an  investment,  and  stood  thus  for  about 
17  years.  There  is  not  the  slightest  proof  in 
the  record  that  the  relation  of  attorney  and 
client  was  ever  created  between  appellant 
and  Mr.  Gray,  except  that  the  bond  of  appel- 
lant, assigned  to  her  by  her  husband,  remain- 
ed in  Mr.  Gray's  possession-^whether  for 
safe-keeping  or  for  what  purpose  we  are  un- 
advised, and  are  not  concerned.  But,  even  if 
the  relation  of  attorney  and  client  had  been 
established  as  between  appellant  and  Mr. 
Gray  concerning  the  bond  in  question,  it  is 
well  settled  that  an  attorney  having  in  his 
hands  a  claim  for  collection  has  no  authority 
whatever  to  receive  anything  but  money  in 
payment  thereof,  without  previous  authority 
obtained  from  his  client,  the  ownier  of  such 
claim. 

In  Smith's  Ex'r  T.  Powell,  98  Va.  431,  86 
8.  E.  522,  it  is  held  that  an  attorney  simply 
to  collect  a  debt  has  no  authority  to  receive 
tnything  but  money  for  it^  and,  if  he  accepts 


a  note  for  it,  no  subsequent  dealings  of  his 
with  reference  to  the  note,  without  previous 
authority  or  subsequent  ratification  of  the 
client,  can  be  deemed  a  ratification  by  the 
client 

It  is  not  pretended  in  this  case  that  appel- 
lant had  ever  authorized  Mr.  Gray,  as  her  at- 
torney, to  collect  the  debt  due  from  appellee, 
and  there  is  not  a  syllable  of  evidence  in  the 
record  that  she,  by  word  or  deed,  consented 
to  or  ratified  the  acceptance  by  Mr.  Gray 
from  appellee  of  the  note  which  he  claims  to 
have  given  to  Bir.  Gray  in  settlement  of  her 
debt.  The  transaction  set  up  by  appellee, 
which  he  claims  to  have  been  in  satisfaction 
of  appellant's  debt,  had  been  concealed  from 
her  in  the  manner  we  have  hereinbefore  stat- 
ed, until  not  only  the  insolvency  of  the  at- 
torney to  whom  he  claims  to  have  thus  paid 
the.  debt  years  before,  but  until  his  fktal  ill- 
ness. Under  these  circumstances  it  would 
be  unjust  and  inequitable,  as  it  appears  to 
us,  to  throw  the  loss  of  the  debt  upon  appel- 
lant, instead  of  upon  appellee. 

It  follows  that  we  are  of  opinion  that  tiie 
decree  of  the  circuit  court  is  erroneous,  and 
it  will  therefore  be  reversed  and  annulled, 
and  the  cause  remanded  to  be  further  pro- 
ceeded with  in  accordance  with  the  views 
herein  expressed. 

aos  Va.  6«) 
GORDON  BROS.   T.  CITY  OF  NEWPORT 

NEWS. 

(Supreme  Ckmrt  of  Appeals  of  Virginia.    June 

16.  1904.) 

TAXATION— POWEB    OF    CITIES— LIOEirSS    TAX— 
TAILORS. 

1.  The  authority  of  a  municipality  to  impose  a 
license  tax  on  trades,  professions,  and  callings 
depends  upon  its  charter,  and,  if  it  contains  a 
grant  of  such  a  ^wer,  an  ordinance  in  pnr- 
Auance  of  it  occupies  the  same  place  as  an  act 
of  the  Legislature. 

2.  Under  Const  art  13,  S  170,  providing 
that  the  General  Assembly  may  levy  a  license 
tax  on  any  business  whidi  cannot  be  reached 
by  the  ad  valorem  system,  whether  a  business 
can  be  so  reached  is  a  question  fbr  the  Legisla- 
ture or  the  municipality,  and  the  courts  will 
not  interfere  except  in  the  case  of  a  plain  de- 
parture from  the  constitutional  requirement 

8.  The  charter  of  the  city  of  Newport  News 
conferring  on  that  city  all  the  power  possessed 
by  the  state  in  respect  to  the  imposition  of 
taxes,  It  can  in  its  discretion  impose  taxes  on 
all  subjects  within  its  jurisdiction  amenable  to 
tax  by  the  state,  so  that  a  license  tax  on  the 
business  of  a  tailor  is  ^elid. 

Error  to  Corporation  Court  of  Newport 
News. 

Gordon  Bros,  were  convicted  of  violation  of 
a  city  ordinance,  and  bring  error.    Affirmed. 

Raylond  M.  Hudson,  for  plaintiffs  in  orror. 
J.  A.  Massie,  for  defendant  in  error. 

WHITTLE,  J.  Plaintiffs  in  error  were 
fined  by  a  police  Justice  of  the  dty  of  New- 
port News  for  carrying  on  the  business  of 
tailors  and  of  merchant  tailors  without  li- 
cense, in  violation  of  section  83  of  the  license 
ordinance  of  that  city.    Upon  appeal  the  Judg- 
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ment  of  the  police  justice  was,  afflrtned  by 
the  corporation  court,  and  the  case  is  here 
upon  writ  of  error  to  the  Judgment  of  aflarm- 
ance. 

There  to  no  denial  of  the  fact  that  plain- 
tiffs in  error  are,  as  partners,  conducting  the 
businesses  referred  to  without  license;  but  it 
is  insisted  that  the  ordinance  requiring  such 
license  to  inralid,  and.  that  the  Judgment 
complained  of  to  therefore  erroneous. 

A  license  upon  trade  or  business  can  only 
be  justified  upon  one  of  two  grounds:  either 
it  to  a  tax  upon  the  occupation^  or  else  it  to  a 
police  regulation. 

In  the  former  case  the  legality  of  the  ex- 
action depends  upon  its  compliance  with  con- 
stitutional limitations  upon  the  power  of  tax- 
ation; while  in  the  latter  its  warrant  rests 
upon  the  preventloo  of  threatened  evil.  This 
controYersy  involTes  merely  the  c<msideration 
of  the  first  branch  of  the  subject 

In  this  commonwealth  the  power  of  taxa- 
tion to  Tested  in  the  legislative  department  of 
the  goyemment,  and,  subject  only  to  constitu- 
tional restrictions,  may  be  exercised  to  the 
utmost  extent  with  respect  both  to  the  sub- 
jects of  taxation  and  the  amount  of  tax.  It 
extends  "to  every  trade  or  occupation;  to  ev- 
ery object  of  industry,  use  or  enjoyment;  to 
eveiy  species  of  possession.'*  Gool^  on  Oon- 
Btitutlonal  Limitation,  p.  678;  Quid  &  Oar- 
Tlngton  T.  City  of  Richmond,  28  Grat  484^  14 
Am.  Rep.  189. 

The  authority  of  a  municipal  corporation 
to  Impose  a  license  tax  on  trades,  professions, 
and  calling*  depends  upon  Its  charter,  and 
the  crucial  test  in  such  case  to  whether  that 
instrument  contains  a  grant  of  the  power 
sought  to  be  exercised.  If  it  does  contain 
such  ^rant,  an  ordinance  passed  in  pursuance 
of  it  occupies  the  same  plane  with  an  act  of 
the  Legislature. 

In  Woodall  v.  City  of  Lynchburg,  100  Va. 
818,  40  S.  B.  919,  this  court  held:  'The  grant 
to  a  municipal  corporation  of  a  general  power 
of  taxation  is  a  grant  by  the  Legislature  of 
all  the  power  possessed  by  itself  in  relation 
to  the  imposition  of  taxes,  in  its  discretion, 
upon  all  subjects  within  its  Jurisdiction  not 
withheld  from  taxation  by  the  LegislaturOt 
whether  they  be  taxed  by  the  state  or  not** 

The  ruling  in  the  case  of  Newport  News 
ft  Old  Point  Ry.  &  Blec.  Co.  v.  City  of  New- 
port News,  100  Va.  157,  40  S.  E.  645,  to  to  the 
same  effect  In  that  case  the  court  was  con- 
struing the  charter  now  under  consideration, 
and  holds  that  it  confers  upon  the  city  all  the 
powers  possessed  by  the  state  in  respect  to 
the  imposition  of  taxes,  and  that  it  can,  in 
its  discretion.  Impose  taxes  upon  all  subjects 
within  its  jurisdiction,  amenable  to  tax  by 
the  state,  whether  actually  taxed  by  it  or  not 
The  court  also  holds  that:  "A  dty  charter 
which  authorizes  a  license  tax  upon  certain 
pursuits  therein  named,  and  'upon  all  other 
business  and  pursuits  upon  which  a  license 
tax  is  levied  by  the  state,  and  such  other 
business  as  to  lawful/  confers  the  power  to 


Impose  a  license  tax  on  a  street  railway  com- 
pany, though  not  specifically  named." 

So,  also,  in  the  yet  more  recent  case  of 
City  of  Norfolk  v.  Griffith-Powell  Co.,  101 
Va.  — ,  46  S.  E.  889,  the  court  observes: 
''We  think  it  follows  from  what  has  been 
said  that  an  ordinance  which  imposes  a  tax 
in  a  city  clothed  with  full  power  of  taxation 
stands  on  the  same  footing  with  an  act  of 
the  Legislature,  and  the  courts,  looking  alone 
at  the  power  to  tax,  will  consider  the  ordi- 
nance without  reference  to  the  tax  imposed 
by  the  Legislature.  If  the  Legtolature  could 
have  imposed  the  tax,  but  for  reasons  satis- 
factory to  itself  refrained  from  doing  so,  that 
will  not  invalidate  the  ordinance  in  the  ab- 
sence of  the  expressed  or  necessarily  implied 
intention  to  withdraw  the  subject  from  taxa- 
tion, or  to  require  that  it  shall  be  taxed  only 
in  a  particular  mode." 

Article  4,  |  10,  of  the  Constitution  of  1869 
(article  13,  S  170,  of  the  present  Constitu- 
tion), provides  that  the  General  Assembly 
may  levy  a  license  tax  upon  any  business 
which  cannot  be  reached  by  the  ad  valorem 
system. 

The  Legislature,  or  a  municipality  pos- 
sessing full  powers  of  taxation  under  its 
charter,  must  decide  primarily  whether  a 
particular  business  can  or  cannot  be  reached 
by  the  ad  valorem  system;  and  with  the  ex- 
ercise of  their  discretion  the  courts  may 
not  interfere,  except  in  case  of  a  plain -de- 
parture from  the  constitutional  requirement 
The  question  is  one  of  power,  and  not  of 
policy,  so  far  as  the  courts  are  concerned; 
and  they  are  without  authority  to  control 
legislative  discretion,  even  if,  in  their  opin- 
ion, it  to  violative  of  sound  principles  of 
political  economy,  unless,  in  its  exercise,  it 
contravenes  some  provision  of  the  Consti- 
tution of  the  state  or  of  the  United  States. 
Subject  only  to  that  limitation,  the  discre- 
tion of  the  legislative  department  of  the  gov- 
eniment  In  the  administration  of  the  fiscal 
af(airs  of  the  commonwealth  to  exclusive  and 
supreme. 

The  I^egislature  has  for  years  exacted  a' 
license  tax  from  merchant  tailors,  as  in  case 
of  other  merchants,  for  the  privilege  of  carry- 
ing on  their  business  (Acts  1899-1900,  p.  868, 
c  796),  and  its  power  to  impose  a  similar 
tax  on  the  business  of  tailors  cannot  be 
doubted  in  light  of  the  repeated  decisions 
of  this  court  in  cognate  cases.  The  con-  • 
tention  that  a  tailor  carries  no  stock  and 
does  not  do  a  business,  but  simply  labors 
for  a  living,  exercising  an  inherent  right 
and  not  a  privilege,  to  not  sustained  by  the 
conceded  facts  of  this  case.  It  is  admitted 
that  plaintiffs  tn  error  have  a  place  of  busi- 
ness, that  they  employ  journeymen  tailors 
to  assist  them,  and  conduct  a  regular  tailor- 
ing business  in  the  city.  But,  were  the  facts 
otherwise,  the  objection  would  apply  with 
more  or  less  force  in  case  of  lawyers,  physi- 
cians, dentists,  auctioneers,  surveyors,  butch- 
ers, bakers,  barbers,  and  the  like.    Yet  it  to 
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matter  of  common  knowledge  that  the  tax 
bills  of  cities  and  towns  throughout  the 
commonwealth  embrace  these  arocatlons, 
and  many  others  of  like  kind. 

Neither  Is  the  contention  that  the  tax  con- 
stitutes a  poll  tax  sound.  On  titie  contrary, 
the  amount  of  the  exaction  is  unaffected  by 
the  niunber  of  individuals  who  may  com* 
pose  the  firm  or  company  by  which  the  busl* 
nesB  is  conducted. 

It  follows  from  these  views  that  the  Judg- 
ment complained  of  ia  without  error,  and 
must  be  affirmed. 

(102  Va.  824) 

STANDARD  OIL  CO.  T.  WAKBPIBLD'S 

ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

16, 1904.) 

DEATH  —  DAMAGES  —  TOBTS— tJSS  OV  DAHOBB- 
OtrS  ABTICLB  —  CONTBACT  BBLATIONS  —  OA8 
NAPHTHA  —  EXPLOSION— PBOXTMATB  CAUSE— 
INTEBVENINO  ACT  —  HABMLESS  EBBOB  — EVI- 
DENCE —  SUFFICIENCY  —  COBPOBATIONS  — 
AGENTS— NOTICE. 

1.  Gas  naphtha  being  a  dangerous  article,  a 
company  shipping  a  tank  of  it  to  a  city  was  lia* 
ble  for  the  death  of  a  city  employ^,  CAused, 
while  attempting  to  unload  the  tank,  by  the 
negligent  manner  said  company  had  closed  the 
discharge  pipe  of  the  tank. 

2.  Defendant's  negligence  in  falling  to  dose  a 
valve  in  the  discharge  pipe  of  a  tank  of  gas 
naphtha  which  it  shipped  to  a  cit^  .was  the  prox- 
imate cause  of  the  death  of  a  city  employ^  oc- 
curring from  an  explosion  on  the  intervening 
act  of  the  city  in  removing  the  cap  from  th<^ 
pipe  in  an  attempt  to  unload  the  tank  in  the 
ordinary  manner. 

3.  Where  a  city  employ^  was  killed  whib  at- 
tempting to  unload  gas  naphtha  shipped  to  the 
city,  any  error,  in  certain  counts  of  a  petition 
therefor  against  the  shipper,  in  failing  to  allege 
that  plaintiff's  decedent  was  an  employ^  of  the 
city,  was  harmless  in  view  of  evidence  proving 
that  fact. 

4.  In  an  actian  for  the  death  of  plaintiff's  de- 
cedent from  an  explosion  occurring  while  he 
was  attempting  to  unload  a  tank  of  gas  naphtha 
shipped  by  defendant,  evidence  examined,  and 
held  that  the  question  of  contributory  negli- 
gence was  for  the  jury. 

5.  Evidence  that  the  agent  of  a  corporation 
engaged  in  selling  oil  supervised  the  nlling  of 
the  tank  cars  for  delivery  to  purchasers,  and 
had  been  at  the  gasworks  of  one  of  its  purchas- 
ers one  or  more  times  under  an  understanding 
with  such  purchaser  to  notify  the  corporation's 
employes  when  assistance  was  needed  in  unload- 
ing leaking  tanks,  and  knew  or  had  opportunity 
of  knowing  the  conditions  under  which  the 
tanks  were  there  unloaded,  tended  to  sustain 
the  hypothesis  of  an  Instruction  treating  his 
knowledge  as  notice  to  the  corporation. 

Error  to  Law  and  Equity  Gourt  of  Rich- 
mond. 

Action  by  Wakiefleld's  administrator 
against  the  Standard  Oil  Company  for  dam- 
ages for  the  death  of  plaintiffs  decedent 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Munfordt  Hunton,  Williams  ft  Anderson* 
for  plaintiff  In  error.  Meredith  &  Oocke  and 
H.  II.  Pollard,  for  defendant  in  error. 

BUCHANAN,  J.    On  or  about  the  23d  day 
of  December,  1901,  the  Standard  Oil  Com- 
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pany  shipped  in  a  tank  car  about  8,000  gal- 
tons  of  gas  naphtha  from  Manchester,,  and 
delivered  the  same  on  tHe  gasworks  siding 
of  the  Chesapeake  ft  Ohio  Railway  Com- 
pany in  tlie  dty  of  Blchmond,  under  a  con- 
tract with  that  dty,  for  wm  in  Its  gas  plant 
The  tank  cars  used  for  deUvering  the  naph- 
tha were  provided  by  the  Standard  OH  Com- 
pany. Each  had  a  discharge  pipe  in  the  bot- 
tom of  the  tank  some  4  Ihches  In  diameter, 
and  projecting  10  or  12  Inches  below  the  bot- 
tom. The  pipe  was  threaded  to  receive  and 
upon  It  was  a  cap  screw.  Upon  ttie  upper 
part  of  the  pipe  Is  a  valve  to  prevent  the  ee- 
cape  of  naphtha.  In  the  lower  part  of  tiie 
Talve  there  are  concaves  which  poinlt  tbe 
naphtha  to  flow  when  the  valve  to  raised. 
An  Inflexible  Iron  rod  to  attached  to  the 
valve,  and  extends  to  or  near  the  top  of  the 
tank.  Near  the  npper  end  of  tiie  rod  to  a 
coll  wire  spring,  arranged  to  hold  the  rod 
down  and.  to  keep  the  valve  In  poeittoa  when 
Closing  the  discharge  pipe.  The  Iron  rod 
near  the  top  has  an  arm  attached  to  it;  by 
using  which  the  pressure  of  the  spring  can 
be  relieved  and  the  valve  raised  so  that  the 
naphtha  can  enter  the  discharge  pipe.  The 
arm  for  ratoing  the  valve  to  fastened'  to  the 
rod  by  an  Iron  key  passing  through  both. 
The  rod  and  Its  attachmente  are  covered  by 
the  dome  of  the  car>  on  the  top  of  which  to 
a  slide  or  manhole  larg^  enough  for  a  man  to 
get  inside  the  car.  The  oil  to  miloaded 
through  the  discharge  pipe  by  tmscrewihg 
the  cap  on  its  lower  end  and  connecting  the 
dtocharge  pipe  by  a  union  with  «  pipe  lead- 
ing to  the  tanks  of  the  city  gasworks.  When 
this  union  or  cotnnection  has  been  made,  tiie 
valve  is  raised  by  means  of  the  arm  k^^ 
to  the  rod,  and  the  naphtha  permitted  to  flow 
into  the  city  tank.  The  place  for  unloading 
tank  cars  was  on  a  trestle  20  or  25  feet 
above  the  ground  in  the  yard  oi  the  gaswette 
of  the  city,  where  for  a  number  of  years  they 
had  been  delivered  for  that  purpose.  Under 
the  trestle  there  was  a  torge  opening,  the  be- 
ginning of  a  sewer,  which  ran  into  and  across 
the  yard  of  the  gasworks.  After  entering 
the  yard,  the  sewer,  being  partly  open  and 
partly  closed,  ran  alongside  the  engine  room 
and  the  building  in  which  the  furnaces  and 
retorts  for  making  gas  were  situated. 

On  the  day  the  car  in  question  was  deliv- 
ered, the  foreman  of  the  lower  gasworks  of 
the  dty  directed  McCauley,  <»ie  of  Its  em- 
ployes, who  alone,  or  with  another  of  its  em- 
ployes, generally  did  thto  work,  to  unload  the 
car.  When  McCauley  commenced  to  mi- 
screw  the  cap  on  the  end  of  the  dtocharge 
pipe  he  saw  a  little  naphtha.  He  tamed  the 
cap  a  little  more,  and,  seeing  the  naphtha 
coming  a  little  freer,  he  shut  it  up,  and  re- 
ported to  the  foreman  that  there  was  a  leak, 
and  that  he  could  not  make  the  connection  by 
himself.  The  foreman  thereupon  directed 
him  to  get  Mr.  Wakefield,  the  ptointUTs  in- 
testate, to  go  with  him  and  make  the  connec- 
tion. When  they  reSsched  the  car,  they  un- 
dertook to  make  the  connection  in  the  usual 
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way,  Wakefield  unscrewing  the  cap  and  Mc- 
Cattley  connecting  tbe  pipes;  but  when  the 
cap  came  off  the  naphtha  came  ont  with  such 
force  that  both  of  them  were  mmble  to  make 
the  connection.  McCauley  jnmped  from  un- 
der tiie«car  and  went  on  top  of  It,  r^nfoved 
the  seaY  placed  npon  the  plate  corering  the 
manhole,  and  swtmg  it  to  one  side  for  the 
purpose  of  forcing  the  valve  down  so  as  to 
stop  the  flow  of  naphtha.  He  then  saw  that 
the  valve  was 'out  of  ordet^that  it  was 
keyed  improperly— and  that  he  could  do  noth- 
ing with  it  He  at  once  Jumped  off  the  car 
and  rushed  to  the  oflSce  of  the  foreman,  some 
75  yards  distant,  and  informed  him  that  the 
valve  was  not  tn  place,  and  was  out  of  order, 
and  that  all  the  naphtha  was  escaping. 
They  rushed  back  together,  but  just  as  they 
reached  the  trestle  and  car  there  was  an  ex- 
plosion,  which  killed  Wakefield,  who  Was 
still  under  the  car,  attempting  to  save  the 
naphtha.  The  explosion  was  caused  by  the 
gas  from  the  naphtha  coming  Into  contact 
with  the  fire  of  the  gashouse  retorts  as  the 
naphtha  flowed  near  by  In  the  sewer,  partly 
open  and  partly  dosed,  leading  from  the 
trestle  by  the  gashouse  to  the  creek. 

Upon  examination  the  day  after  the  acci- 
dent it  was  ascertained  that  the  key  used  for 
fastening  the  handle  to  the  rod  by  which  the 
valve  was  raised  was  under  the  bottom  of 
the  valve,  holding  it  about  three-fourths  of 
an  inch  above  the  top  of  the  discharge  pipe, 
and  tliat  the  handle  was  fastened  to  the  rod 
by  a  piece  oi  bent  wiire. 

Wakefield's  personal  representative  Insti- 
tnted  her  action  on  the  case  against  the 
Standard  Oil  Ck>mpany  and  the  city  of  Rich- 
mond to  recover  damages  for  negligently  caus- 
ing the  death  of  her  intestate.  Both  defend- 
ants appeared  and  made  defense.  The  trial 
resulted  In  a  verdict  and  Judgment  In  favor 
of  the  plaintiff  against  the  Standard  Oil  Com- 
pany. To  that  Judgment  the  oil  company  ob- 
tained this  writ  of  error. 

The  oil  company  denies  its  liability  upon 
Jbree  grounds: 

(1)  That  It  did  not  owe  to  Wakefield  the  du- 
ty of  keeping  the  valve  in  the  car  In  a  rea- 
sonably safe  condition,  and  was  not,  there- 
fore, guilty  of  negligence  as  to  him. 

(2)  That  the  condition  of  the  valve,  even 
if  the  oil  company  were  negligent,  was  not 
the  proximate  cause  of  his  death. 

(3)  That,  if  it  was,  he  was  guilty  of  con- 
tributory negligence. 

As  to  the  first  ground  of  defense:  The 
contention  of  the  oil  company  is  that,  in  or- 
der for  negligence  to  t>e  actionable,  it  must 
occur  In  a  breach  of  legal  duty  arising  out 
of  contract  or  otherwise,  owing  to  the  person 
unloading  the  cars;  that  there  was  no  con- 
tractual relanon  existing  between  the  plain- 
tiff's intestate  and  the  oil  company;  and  that, 
this  being  so^  the  only  duty  upon  which  the 
plaintiff  could  rely  was  the  duty  owing  to 
the  public  by  the  oil  company,  and  that  the 
character  of  the  shipment  was  not  so  dan- 
gerous as  to  make  a  f^ure  to  properly  ad- 


just the  valve  to  prevent  the  escape  of  the 
naphtha  a  breach  of  duty  to  a  third  person 
who  might  suffer  injury  resulting  from  such 
CaHure. 

It  seems  to  be  a  well-settled  rule  of  the 
common  law  that  a  person  who  negligently 
uses  a  dangerous  Instrument  or  article,  or 
causes  or  authorizes  its  use  by  another  in 
such  a  manner  or  under  such  circumstances 
that  he  has  reason  to  know  that  it  is  likely 
to  produce  Injury,  is  responsible  for  the  nat- 
ural and  probable  consequences  of  his  act  to 
any  person  injured  who  is  not  himself  at 
fault  The  liability  does  not  depend  upon 
privity  of  contract  between  the  parties  to  the 
action,  but  on  the  duty  of  every  man  to  so 
use  his  own  property  as  not  to  injure  the 
persons  or  property  of  others.  Garter  v. 
Towne,  08  Mass.  667,  96  Am.  Dec.  682. 

Whether  this  rule  of  the  common  law  Is 
applicable  only,  as  the  counsel  of  the  oil  com- 
I  pany  insists,  to  such  agencies  as  are  essen- 
I  tially  and  in  their  elements  instruments  of 
danger  to  life  and  property,  may  be  doubted. 
1  Pollock,  in  his  work  on  Torts  (6th  Ed.)  p.  — , 
;  says  that  "gas  (the  ordinary  illuminating  gas) 
is  not  of  itself  perhaps  a  dangerous  thing, 
;  but,  with  atmospheric  air,   forms  a  highly 
I  dangerous  explosive  mixture,  and  also  makes 
the  mixed  air  Incapable  of  supporting  life. 
I  Persons  undertaking  to  deal  with  it  arethere- 
,  fore  bound  at  all  events  to  use  all  reasonable 
I  diligence  to  prevent  an  escape  which  may 
have  such  results.    A  gas  fitter  left  an  Im- 
i  perfectly  connected  pipe  In  the  place  where 
j  he  was  working  under  a  contract  with  the  oc- 
I  cupier.    A  third  person,  a  servant  of  that  oc- 
cupier, entering  the  room  with  a  light,  in  the 
fulfUhnent  of  his  ordinary  duties,  was  hurt 
by  an  explosion  due  to  the  escape  of  gas 
from  the  pipe  so  left.   The  gas  fitter  was  held 
liable  as  for  a  misfeasance  independent  of 
a  contract"    In  the  case  referred  to  (Parry 
v.  Smith,  4  a  P.  Dlv.  L.  R.  325,  827)  the 
!  Judge  delivering  the  opinion  said:    "I  think 
the  plaintlfl^s  right  of  action  is  founded  upon 
a  duty  which  I  believe  attaches  in  every  case 
where  a  person  is  using  or  dealing  with  a 
highly  dangerous  thing,  which,  unless  man- 
aged with  the  greatest  care,  is  calculated  to 
cause  injury  to  bystandera    To  support  such 
a  right  of  action,  there  need  be  no  privity  be- 
tween the  party  injured  and  him  by  whose 
breach  of  duty  the  injury  is  caused,  nor  any 
fraud,    misrepresentation,    or    concealment: 
nor  need  what  is  done  amount  to  a  pub- 
lic nuisance.    It  is  a  misfeasance  independ- 
ent of  contract"     See  2  Shear.  Sl  Red.  on 
Neg.  (6th  Ed.)  §9  116,  690;  Wharton  on  Neg. 
S  851;  Smith  (Horace)  on  Neg.  pp.  231  to  236; 
Thompson  on  Neg.  (1901  Ed.)  S§  821  to  829; 
Heaven  v.  Pender,  11  Q.  B.  Div.  613,  617. 

It  is  a  matter  of  common  knowledge  that 
naphtha  Is  a  dangerous  substance  (and  it  is 
generally  so  treated  by  the  courts),  and  the 
gas  which  it  gives  off  when  exposed  to  the 
atmosphere  is  liable  to  explosion  by  con- 
tact with  fire;  and  when  it  does  it  is  im- 
possible to  guard  against  its  consequencea. 
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since  it  is  instantaneous,  and  extends  to  per- 
sons and  property  within  its  reach.  See  Well- 
ington T.  Oil  Co.,  1(ML  Mass.  64,  67;  Stand- 
ard Oil  Ca  ▼.  Tiemey  (Ky.)  17  S.  W.  1025, 
14  JU  B.  A.  677,  36  Am.  St  Rep.  595;  Weir's 
Appeal,  74  Pa.  234;  Lee  ▼.  Vacuum  Oil  Co., 
54  Hun,  156^  7  N.  Y.  Supp.  426. 

In  the  case  of  the  Goodlander  Mill  Ga  t. 
Standard  OU  Co.,  63  Fed.  400,  11  C.  0.  A. 
253,  27  U  R.  A.  583,  so  much  relied  on  by 
the  counsel  of  the  plaintiff  in  error,  it  was 
held  that  crude  petroleum  was  not  essentially 
and  in  its  elements  dangerous,  and  that  un- 
der the  facts  of  that  case— which  are  in  some 
respects  similar  to  the  case  under  consider- 
ation—the Standard  Oil  Company  was  not  lia- 
ble for  the  destruction  of  the  property  of  a 
third  person.  It  was  not  denied,  however,  fa 
that  cascb  that  it  was  the  duty  of  the  ship- 
per, under  its  contract  with  the  purchaser 
or  consignee  of  the  crude  petroleum,  to  so 
equip  its  car  that  its  contents  might  be  safe- 
ly discharged  in  the  ordinary  way  by  the 
exercise  of  due  care.  Under  that  decision  it 
was  the  duty  of  the  Standard  Oil  Company, 
in  shipping  the  naphtha  to  the  city  of  Rich- 
mond, even  if  gas  naphtha  be  no  more  dan- 
gerous than  crude  petroleum,  to  so  equip  Its 
car  that  the  naphtha  could  be  safely  dischar- 
ged in  the  ordinary  way  by  the  exercise  of 
ordinary  care  on  the  part  of  the  city.  If  it 
owed  this  duty  to  the  city,  why  did  it  not 
owe  it  to  Wakefield  and  the  other  employes 
of  the  city,  whose  duty  it  was  to  unload  the 
naphtha?  for  the  oil  company  must  have 
known  that  when  the  car  arrived  at  the  city 
gasworks  it  would  have  to  be  unloaded  by 
the  servants  of  the  city.  It  knew  that  the 
purchaser  or  consignee  of  the  naphtha,  a 
municipal  corporation,  could  only  act  through 
its  employes.  Having  this  knowledge,  even 
if  the  naphtha  was  not  so  highly  dangerous 
that  the  oil  company  owed  to  the  public 
generally  the  duty  of  exercising  ordinary 
care  in  shipping  it,  it  at  least  owed  that  duty 
to  the  employes  of  the  city  whose  duty  it 
was  to  unload  the  oil,  so  that  they  might  do 
so  in  the  ordinary  way  with  safety. 

Shearman  &  Red.  on  Neg.  S  116,  state  the 
doctrine  which  should  govern  in  cases  like 
this  as  follows:  '^Negligence  which  consists 
merely  in  a  breach  of  contract  will  not  af- 
ford ground  for  an  action  by  any  one  ex- 
cept a  party  to  the  contract,  or  a  person  for 
whose  benefit  the  contract  was  avowedly 
made.  •  •  •  But  where,  in  omitting  to 
perform  a  contract  in  whole  or  in  part,  one 
also  omits  to  use  ordinary  care  to  avoid  in- 
Jury  to  third  persons,  who,  as  he  could  with 
a  slight  degree  of  care  foresee,  would  be  ex- 
posed to  risk  by  his  negligence,  he  should  be 
held  liable  to  such  persons  for  injuries  which 
are  the  proximate  result  of  such  omission." 

Thompson,  in  his  late  work  on  Negligence, 
vol.  1,  i  821,  after  citing  cases  illustrating 
the  liability  of  vendors  of  dangerous  goods, 
says  that:  '*The  doctrine  of  these  cases. 
stated  in  a  general  way,  is  that,  if  a  per- 


son sells  goods,  chattels,  or  machbiery  which 
possess  some  concealed  defect,  or  tendency 
to  do  harm,  such  as  will,  according  to  the 
probabilities  of  ordinary  experience,  do  harm 
to  innocent  persons,  he  must  respond  in  dam- 
ages if  such  harm  ensue  without  the  inter- 
vention of  the  negligence  or  fault  of  others; 
and  upon  principle  it  would  be  immaterial 
whether  the  knowledge  of  the  concealed  vice 
or  defect  was  withheld  from  the  purchaser 
through  the  vendor's  unskillf  ulness,  Ignorance 
or  fraud." 

Watson  (the  author  of  the  work  on  Dam- 
ages for  Personal  Injuries),  in  his  article  on 
"Negligence"  in  the  Am.  Sl  Eng.  Enc.  of 
Law,  vol.  21,  pp.  461,  462,  states  the  rule  as 
follows:  "Where  there  has  been  negligence 
in  the  construction  or  preparation  of  the 
article  sold  or  supplied— that  is,  where,  un- 
der the  circumstances,  injuries  to  the  other 
contracting  party  or  third  persons  might  rea- 
sonably have  been  anticipated  as  a  result 
of  defects  or  errors  therein—the  question  of 
privity  of  contract  seems  wholly  immaterial. 
The  liability  depends  upon  the  role  of  nat- 
ural and  proximate  cause  and  contempla- 
tion of  consequences." 

The  reason  upon  which  the  rule,  as  stated 
by  those  text-writers,  is  based,  is  clearly  and 
strongly  stated  by  Brett,  M.  R.  (afterwards 
Lord  Esher)  in  his  dissenting  opinion  in 
Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  503. 
"Every  one,"  he  says,  "ought,  by  the  univer- 
sally recognized  rules  of  right  and  wrong,  to 
think  so  much  with  regard  to  the  safety  of 
others  who  might  be  Jeopardized  by  his  con- 
duct; and  if,  being  in  such  circumstances,  he 
does  not*thlnk,  and  in  consequence  neglects, 
or  if  he  neglects  to  use  ordinary  care  and 
skill  and  injury  ensues,  the  law,  whi^  takes 
cognizance  of  and  enfwces  the  rules  of  right 
and  wrong,  will  force  him  to  give  indemnity 
for  the  injury.  •  •  •  The  proposition 
which  these  recognized  cases  suggest,  and 
which  is  therefore  to  be  deduced  from  them, 
is  that  whenev^  one  person  is,  by  circum- 
stances, placed  in  such  a  position  with  regard 
to  another  that  every  one  of  ordinary  sense 
who  did  think  would  at  once  recognize  that, 
if  he  did  not  use  ordinary  care  and  skill  in 
his  own  conduct  with  regard  to  those  circum- 
stances, he  would  cause  danger  of  injury  to 
the  person  or  the  property  of  the  other,  a 
duty  arises  to  use  ordinary  care  and  skill  to 
avoid  such  injury." 

The  next  question  is,  was  the  oil  company's 
negligence,  if  established,  the  proximate 
cause  of  Wakefield's  death? 

It  is  insisted  that,  while  the  condition  of 
the  valve  was  in  a  sense  the  cause  of  die  in- 
Jury,  the  intervening  and  independent  act  of 
the  city  in  its  elTort  to  unload  the  car  was 
the  efllcient  cause  by  which  the  negligent  act 
of  the  oil  company  was  rendered  effective  in 
producing  the  injury,  which  was  not  the 
probable  and  natural  cause  of  its  act. 
Whilst  the  act  of  the  city  in  taking  the  cap 
off  the  discharge  pipe  was  an  act  intervening 


Va.) 


STANDABD  OIL  CO.  ▼.  WAS£F1£LD*8  ADM^B. 


833 


between  tue  negligence  of  tbe  oil  company 
and  the  Injury,  was  it  such  an  intervening 
cause  as  excused  that  company? 

It  is  said  by  Shearman  &  Red.  on  Neg.  S 
32— and  their  statement  seems  to  be  fully 
voBtained  by  decided  cases— that:  "In  order 
to  excuse  the  defendant,  however,  this  inter- 
Tiening  cause  must  be  either  a  superseding  or 
a  responsible  cause.  It  is  a  superseding 
cause,  whether  intelligent  or  not,  if  it  so  en- 
tirely supersedes  the  operation  of  the  defend- 
ant's negligence  that  it  alone,  without  his 
negligence  contributing  thereto  in  the  slight- 
est degree,  produces  the  injury.  It  is  a  re- 
sponsible one  if  it  is  the  culpable  act  of  a 
human  being  who  Is  legally  responsible  for 
such  act" 

It  is  conceded  and  is  clear  that  the  city's 
act  in  attempting  to  unload  the  car  was  not 
a  superseding  cause.  The  city's  act  was  one 
for  which  it  was  legally  responsible,  but 
was  it  a  culpable  act?  It  was  not  under  the 
averments  of  the  declaration,  and  there  was 
evidence  tending  to  sustain  these  averments, 
if  the  act  of  the  city  was  one  which  might. 
In  the  natural  or  ordinary  course,  be  antici- 
pated as  not  entirely  impossible,  and  the  oil 
company's  negligence  was  an  essential  link 
in  the  chain  of  causation.  1  Shear.  &  Bed. 
on  Neg.  S  32;  1  Thompson  on  Neg.  S.55;  Wat- 
son or.  Damages  for  Personal  Injuries,  S§  45, 
76. 

The  Suprem-'  Judicial  Court  of  Massachu- 
setts, in  Lane  v.  Atlantic  Works,  111  Mass. 
136,  139,  states  the  rule  on  this  subject  as 
follows:  "The  act  of  a  third  person  inter- 
yenlng  and  contributing  a  condition  neces- 
sary to  the  injurious  effect  of  the  original 
negligence,  will  not  excuse  the  first  wrong 
doer  if  such  act  ought  to  have  been  foreseer. 
The  original  negligence  still  remains  a  culpa- 
ble direct  cause  of  the  injury.  The  test  is 
to  be  found  in  the  probable  injurious  conse 
quences  which  were  to  be  anticipated,  not  in 
tbe  number  of  subsequent  events  and  agen- 
cies which  might  arise.'*  See  Watts  v.  So 
Bell  Telephone  Co.,  100  Va.  45,  40  S.  E.  107. 

"In  view  of  the  rule."  says  Thompson  on 
Neg.  §  40,  "that  the  question  whether  a  given 
injury  was  the  proximate  or  remote  result  of 
an  antecedent  wrong,  is  generally  a  question 
of  fact  for  the  Jury,  it  is  perceived  that  the 
rule  last  announced  [that  of  the  Massachu- 
setts court  quotefi]  is  the  rule  of  common 
sense  and  practical  Justice." 

The  intervening  act  of  the  city  in  attempt- 
ing to  unload  the  car  was  not  only  one  which 
might,  in  the  natural  and  ordinary  course 
of  things,  be  anticipated,  but  was  one  which 
the  oil  company  knew  would  occur,  for  it 
was  a  necessary  act  in  order  to  unload  the 
car  in  the  usual  and  ordinary  way.  We  are 
of  opinion,  therefore,  that  the  averments  of 
the  declaration  In  the  second  and  fourth 
counts  stated  a  case  which  showed  that  the 
oil  company  owed  Wakefield  the  duty  of  ex- 
ercising ordinary  care  to  see  that  the  yalve 
was  in  a  reasonably  safe  and  proper  condl- 
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tion,  and  that  its  alleged  negligence  in  that 
respect  was  the  proximate  cause  of  his  death. 

It  is  unnecessary  to  decide  whether  or  not 
the  first  and  third  counts,  which  did  not 
charge  that  Wakefield  was  an  employ^  of 
the  city  of  Bichmond,  stated  a  good  cause  of 
action,  as  the  case  made  by  the  evidence 
showed  that  he  was  an  employ^  of  the  dty, 
and  was  applicable  to  those  counts  alone.  To 
reverse  the  case,  even  if  we  were  of  opinion 
that  the  first  and  third  counts  did  not  state 
a  good  cause  of  action,  and  to  remand  the 
case  for  a  new  trial  upon  the  second  and 
third  counts,  would  be  reversing  for  a  mere 
technical  error,  which  in  no  way  prejudiced 
the  oil  company,  if  there  be  no  other  error 
in  the  proceedings. 

The  third  and  remaining  ground  of  de- 
fense relied  on  by  the  oil  company  is  that, 
even  if  it  had  been  guilty  of  negligence, 
Wakefield  was  guilty  of  contributory  negli- 
gence. 

Under  the  facts  of  the  case,  as  already 
briefiy  stated,  this  was  clearly  a  question  for 
the  Jury. 

This  brings  us  to  a  considerati(m  of  the 
assignment  of  error  to  the  action  of  the  court 
in  instructing  the  Jury. 

The  giving  of  instruction  No.  1  offered  by 
the  plaintiff,  and  the  refusal  of  the  court  to 
give  instruction  No.  80  offered  by  the  de- 
fendant oil  company,  are  assigned  as  er- 
rors. These  InstructionB  involved  the  ques- 
tion of  the  duty  which  the  oil  company  owed 
to  the  plaintiff's  intestate.  As  the  court's 
action  in  giving  the  one  and  refusing  the 
other  was  in  accord  with  the  view  hereinbe- 
fore expressed  in  discussing  that  question, 
no  further  notice  need  be  taken  of  those  as- 
signments of  error. 

The  refusal  of  the  court  to  give  instruc- 
tion No.  81  offered  by  the  oil  company  is  also 
assigned  as  error  By  this  instruction  the 
court  was  asked  to  tell  the  jury  that  they 
must  disregard  all  the  evidence  tending  to 
show  that  the  escape  of  the  naphtha  was  due 
to  the  condition  of  the  valve.  What  has 
heretofore  been  said  in  discussing  the  ques- 
tion of  proximate  cause  shows  that  the  court 
properly  refused  that  instruction. 

The  giving  of  instructions  Nos.  4  and  5 
offered  by  the  plaintiff  is  assigned  as  error; 
the  former  because  there  wars  no  evidence 
upon  which  to  base  it,  and  the  latter  because 
the  evidence  upon  which  it  was  based  was 
the  knowledge  of  Bowen,  the  foreman  of 
the  oil  company's  warehouse  at  Manchester, 
and  whose  duty  it  was  to  load  the  tank  cars, 
and  his  knowledge  of  the  conditions  under 
which  the  tank  cars  were  to  be  unloaded  at 
the  city  gasworks  was  not  notice  to  the  oil 
company  of  those  conditions.  It  was  Bow- 
en's  duty  to  supervise  the  filling  of  the  tank 
cars  for  delivery  to  purchasers.  He  had  been 
at  the  gasworks  one  or  more  times  to  aid 
in  unloading  a  car  in  which  a  valve  was 
frozen,  under  an  understanding  with  the  dty 
or  the  superintendent  of  the  gSDWorkt  to 
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notif}^  tiie  oi]  company's  people  at  tbe  ware- 
Louse  when  assistance  was  needed  in  on- 
loading  leaking  tanks.  He  knew,  or  had  the 
opportunity  of  knowing,  the  conditions  un- 
der which  the  cars  were  unloaded  at  the  gas- 
works. The  general  mle  is  that  knowledge 
acquired  by  the  agents  of  corporations  when 
acting  within  the  scope  of  their  agency  be- 
comes notice  to  or  knowledge  of  the  corpora- 
tion for  all  Judicial  purposes.  Thompson's 
article  on  "Corporations**  in  10  Oyc.  Li.  &  P. 
p.  1054. 

.  The  knowledge  of  Bowen,  which  the  in- 
struction in  question  treated  as  notice  to  the 
oil  company,  was  acquired  whilst  performing 
duties  for  that  company,  and,  it  would  seem, 
within  the  scope  of  his  .agency.  The  evi- 
dence tended  to  sustain  the  hypothesis  upon 
which  each  of  the  instructions  (4  and  5)  was 
based,  and  the  court  did  not  err  in  giving 
them. 

A  number  of  other  errors  are  assigned  to 
the  action  of  the  court  in  giving  and  refusr 
ing  to  give  instructions  asked  for,  but  it  is 
simply  impossible  in  an  opinion  of  reasonable 
length  to  discuss  in  detail  all  of  the  numer- 
ous objections  made  to  the  action  of  the 
court  in  dealing  with  more  than  80  instruc- 
tions, and  covering  over  13  pages  of  the  print- 
ed record.  We  have  considered  at  length 
what  seems  to  us  to  be  the  more  important 
errors  assigned*  As  to  the  others  it  is  suffi- 
cient to  say  that  we  have  fully  considered 
them,  and  are  of  the  opinion  that  the  instruc- 
tions glv^n  fairly  submitted  the  case  to  the 
Jury,  that  the  court  did  not  err  in  refusing 
to  set  aside  the  verdict  of  the  Jury,  that  we 
see  no  error  In  the  case  to  the  prejudice  of 
the  plaintiff  in  error,  and  that  the  Judgment 
complained  of  should  be  affirmed. 


(102  VtL  MS) 

RICHMOND  ft  P.  ELECTRIC  RY.  CO.  v. 
RUBIN. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,  1904.) 

STREET  BAIIAOADS  —  ELECTRICITT  —  TROLLEY 
WIRES— INTER8EGTINQ  LINES— FIRE— LTABIL - 
ITT— OONTEIBUTOBT  NBQLIGENCE— WITNESSES 
— LBADI190  QUESTIONS  —  HARMLESS  EBEOR— 
BXPEST  TB8TIM0NT— BILL  OF  EXCEPTIONS. 

1.  Where  plaintiff's  goods  were  burned  by  fire 
caused  by  an  electric  current  introduced  by 
telephone  wires  coming  in  contact  with  the  live 
wires  of  an  intersecting  railway  line,  the  ques- 
tion whether  the  defendant  railway  company 
used  doe  care  in  the  construction  of  its  line,  in- 
tersecting the  telephone  line,  was  for  the  jury. 

2.  It  was  immaterial  to  plaintiff's  right  of 
recovery  whether  the  defendant  company  or  the 
telephone  company  had  the  prior  or  superior 
right  in  erectmcf  their  respective  wires,  as  it 
was  the  duty  of  ooth  to  exercise  due  care  to  see 
that  their  wires  did  not  come  in  contact 

8.  Where,  in  an  action  against  a  street  rail- 
way company  for  fire  caused  by  the  alleged  neg- 
ligent manner  in  which  it  constmcted  its  wires 
at  a  point  where  they  intersected  telephone 
wires  connecting  with  plaintiff's  building,  the 
manner  in  which  the  telephone  line  had  been 
constructed  was  before  the  jury,  it  was  not 
error  to  refuse  to  instruct  uiat  tiie  law  pre- 


sumed that  the  telephone  oompany  In  erecting 
its  line  used  all  ordmary  precautions  for  mak- 
ing its  wires  safe. 

4.  Plaintiff  was  not  guilty  of  contributory 
ne^igence  in  failing  to  use  a  device  to  l>e  at- 
ta^ed  to  teleph<me  wires  entering  houses  to 
guard  against  the  admission  of  an  unusual  and 
dangerous  fiow  of  electricity. 

6.  When  and  under  what  circumstances  a 
leading  Question  may  be  put  is  in  the  discre- 
tion or  the  trial  court,  and,  as  a  general  rule, 
is  a  matter  which  cannot  be  assigned  as  error. 

6.  Any  error  in  permitting  a  leading  question 
was  harmless  where  the  witness  had  already 
testified  to  the  matter  called  for  by  the  ijaes- 
tion. 

7.  Evidence  showing  by  which  party  a  witneas 
was  summoned  Is  admissible  to  show  that  that 
party  thought  him  worthy  of  credence. 

8.  In  an  action  for  damages  from  fire  on  elec- 
tric wires,  an  expert  witness  was  asked  wheth- 
er or  not  a  certain  kind  of  fuse  was  in  common 
use,  and  answered  that  he  did  not  know.  On 
the  next  day  he  was  called,  and  asked  if  he  had 
made  inquiries  about  its  use,  and  whether  or 
not  he  could  make  any  statement  in  addition 
to  that  made  the  dav  before.  Held,  that  his 
knowledge  on  the  subject  was  not  of  sudi  a 
character  as  to  fit  him  to  answer  the  question. 

9.  The  answer  expected  to  a  question  which  Is 
not  permitted  to  be  answered  must  be  shown  In 
the  bill  of  exceptions. 

Error  to  Circuit  Court,  Chesterfield  County. 

Action  by  Harry  J.  Rubin  against  the  Rich- 
mond A  Petersburg  Electric  Railway  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

William  Jm  Royali,  for  plaintiff  in  error. 
P.  V.  Cogbill  and  D.  L.  Pulliam,  for  defend- 
ant in  error. 


BUCHANAN,  J.  Harry  J.  Rubin  institut- 
ed his  action  of  trespass  on  the  case  to  recov- 
er damages  for  the  burning  of  his  stock  of 
goods,  alleged  to  have  been  caused  by  the 
negligence  of  the  Richmond  &  Petersburg 
Electric  Railway  Company.  Upon  the  trial 
of  the  cause  there  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  to  that  judgment 
the  railway  company  obtained  this  writ  of 
error. 

The  first  error  assigned  is  the  action  of  the 
trial  court  in  refusing  to  give  the  defendant 
company's  instruction  numbered  4,  which  is 
as  follows: 

*'If  the  jury  believe  from  the  evidence  that 
the  fire  which  consumed  plaintiff's  store  was 
not  caused  by  defendant's  agents  moving  the 
poles  of  the  Long  Distance  Telephone  Compa- 
ny of  Virginia,  or  otherwise  weakening  the 
wires  of  the  said  Long  Distance  Telephone 
Company  so  that  one  or  more  of  them  broke 
and  fell  upon  the  wires  of  the  defendant, 
and  took  up  and  carried  from  them  electricity 
to  plaintiff's  store,  thereby  setting  fire  to  it; 
and  if  they  further  believe  from  the  evidence 
that  when  defendant,  in  constructing  its  rail- 
way line,  reached  the  turnpike  where  its 
wires  had  to  intersect  with  the  wires  ot  the 
Long  Distance  Telephone  Company  of  Vir- 
ginia it  found  the  line  of  the  said  telephone 
company  properly  constructed,  and  with 
wires  as  good  and  as  strong  as  are  usually 
used  in  the  construction  of  long  distance  tele- 
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phone  lines  in  the  country;  and  if  tbey  fur- 
ther believe  from  the  evidence  that  defend- 
ant, in  running  its  wires  under  the  wires  of 
said  Long  Distance  Telephone  Company,  pla- 
ced them  far  enough  from  those  wires  to 
avoid  risk  of  contact  between  them  by  reason 
of  said  telephone  wires  sagging  from  natural 
causes— then  they  are  instructed  that  defend- 
ant was  under  no  obligation  to  erect  guard 
wires  or  other  safeguards  between  its  wires 
and  the  wires  of  said  telephone  company. 
And  if  they  further  believe  from  the  evi- 
dence that  the  wires  of  said  Long  Distance 
Telephone  Company  of  Virginia  were  broken 
by  a  sleet  caused  by  a  storm  so  violent  and 
extraordinary  that  the  history  of  climatic 
variations  and  other  conditions  in  this  region 
afforded  no  reasonable  warning  of  it,  and 
that,  being  thus  broken,  they  fell  on  the 
defendant's  wires,  and  took  up  from  them 
electricity,  which  they  carried  to  plaintiff's 
store*  and  thereby  set  it  on  fire,  then  they 
are  instructed  that  defendant  is  not  liable 
for  its  electricity  being  so  carried  to  phiin- 
tifTs  store,  and  their  verdict  should  be  for 
defendant,  unless  the  wire  broke  at  a  place 
where  defendant's  agents  cut  and  mended 
the  same." 

By  this  instruction  the  court  was  asked  to 
tell  the  Jury,  among  other  things,  that,  as  a 
matter  of  law,  the  defendant  company,  in 
running  its  wires  under  the  telephone  wires, 
was  under  no  obligations  to  erect  guard 
wires,  or  other  safeguards,  between  its  wires 
and  ^e  telephone  wires,  provided  the  dis- 
tance between  them  was  sufficient  to  avoid 
contact  between  them  by  reason  of  the  sag- 
ging of  the  telephone  wires,  if  they  believed 
the  telephone  line  was  properly  constructed, 
and  its  wires  as  good  and  as  strong  as  are 
generally  used  in  the  oonstructioQ  of  long 
distance  telephone  lines  in  the  country.  It 
is  true,  as  insisted  by  counsel  for  the  de- 
fendant company,  that  in  the  construction 
and  maintenance  of  its  wires  under  the  tele- 
phone wires  it  was  only  required  to.  exercise 
reasonable  or  ordinary  care.  But  what  is 
reasonable  or  ordinary  care  is  to  be  gradu- 
ated and  determined  by  the  danger  under  all 
the  circumstances  of  the  case.  The  danger 
to  persons  and  property  from  permitting  a 
telephone  wire  to  come  into  contact  with  a 
trolley  wire  heavily  charged  with  electricity 
is  very  great,  and  the  care  required  to  avoid 
such  contact  must  be  commensurate  with  the 
danger.  I  Thompson  on  Neg.  (2d  Ed.)  §§ 
707,  80^;  Joyce  on  Electricity,  §  445. 

The  fact  that  the  defendant  company  had 
legislative  authority  to  operate  an  electric 
railway  did  not  lessen  its  duty  to  exercise 
a  degree  of  care  proportionate  to  the  danger 
to  be  avoided.  A  steam  railway  company 
has  legislative  authority  to  employ  the  pow- 
erful and  dangerous  agency  of  steam,  but 
that  does  not  make  it  any  the  less  incumbent 
upon  such  company  to  avail  itself  of  the  best 
mechanical  contrivances  and  inventions  in 
known  practical  use,  which  are  effectual  in 


preventing  the  burning  of  private  property 
by  the  escape  of  sparks  and  coals  from  its 
engines,  and  it  is  liable  for  injuries  caused 
by  its  omissions  to  use  them.  Brighthope 
By.  Co.  V.  Rogers,  76  Va.  443,  450.  The 
agency  by  which  an  electric  railway  operates 
its  cars  is  certainly  as  dangerous  as  steam, 
and  at  least  as  high  a  degree  of  care  should 
be  required  of  such  a  company  as  is  im- 
posed upon  a  steam  railroad  company. 

Many  accidents  occur  which  are  caused  by 
the  current  of  high  tension  wires  being  trans- 
mitted through  low  tension  wires  when  such 
wires, come  into  contact  by  sagging  or  break- 
ing. 'The  number  of  such  accidents,"  says 
Thompson  on  Negligence,  vol.  1,  $  804,  ''raiS' 
es  the  obvious  conclusion  that  tiie  exercise 
of  reasonable  care,  which  is  graduated  to  the 
danger,  demands  in  this  relation  a  very  high 
and  exact  measure  of  foresight  skill,  dili- 
gence, and  inspection."  Joyce  on  Electricity, 
§  446.  To  guard  against  such  danger,  guard 
wlres^  insulation,  and  other  devices  are  fre- 
quently employed;  and  where  a  company 
negligently  fails  to  maintain  sudi  devices 
between  its  trolley  wires  and  telephone,  wires, 
and  injuries  result  from  telephone  wires 
coming  in  contact  with  its  trolley  veires,  it 
becomes  responsible  for  such  injuries,  its 
negligence  being  the  proximate  cause  of  the 
accident  1  Thompson  on  Neg.  §§  805-^7; 
Joyce  on  Electricity,  §§  617a,  445;  1  Shear. 
&  Red.  on.  Neg.  §  698. 

The  defendant  introduced  witnesses  more 
or  less  experienced  in  the  construction  and 
maintenance  of  electric  lines,  who  testified 
that  they  had  never  known  guard  wires  to 
be  permanently  used  to  prevent  telephone 
wires  from  coming  into  contact  with  trolley 
wires.  Their  evidence  did  not  establish  the 
fact  that  such  was  the  general  usage  or  cus* 
torn  of  ordinarily  prudent  persons  engaged 
in  the  business  of  operating  electric  lines. 
If  it  had,  it  would  not  have  brought  the  case 
within  the  doctrine  laid  down  in  Bertha  Zinc 
Co.  V.  Martin's  Adm'r,  03  Va.  791,  22  S.  E. 
869,  as  the  counsel  for  plaintiff  in  error  con*- 
tends. 

In  this  case  the  defendant  was  using  a 
highly  dangerous  motive  power,  and,  as  we 
have  seen,  as  in  the  use  of  steam  power, 
it  was  its  duty  to  avail  itself  of  the  best 
mechanical  contrivances  and  inventions  in 
practical  use  which  are  effectual  in  prevent- 
ing injury  to  private  property  from  its  wires 
coming  into  contact  with  the  telephone  wires. 
Such  a  high  degree  of  care  is  not  incumbent 
upon  the  master  towards  his  servant.  "The 
master,"  say  Shearman  &  Redfleld  (1  Shear. 
&  Red.  on  Neg.  §  195)— and  this  is  well  set 
tied  law— 'Is  not  required  to  use  more  than 
ordinary  care  and  diligence  (as  already  de- 
fined) for  the  protection  of  his  servants,  un- 
der circumstances  which  would  entitle  a  pas- 
senger or  stranger  to  the  use  of  great  or  ex- 
treme care.  •  •  •  The  master  is  not 
bound  to  provide  the  very  best  materials, 
implements,  or  accommodations  which  can 
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be  proenred;  nor  those  which  are  absolute- 
ly the  most  conyenient  and  most  safe.  His 
duty  is  discharged  by  providing  those  which 
are  reasonably  safe  and  fit"  Bertha  Zinc 
CJo.  V.  Martin,  supra;  Norfolk  A  W.  Ry.  Co. 
V.  Cromer's  Adm'r,  99  Ya.  763,  40  S.  B.  54. 
See,  also,  Thompson  on  Neg.  §§  80-32. 

Whether  or  not  the  defendant  had  exer- 
cised the  proper  degree  of  care  in  guarding 
its  wires  from  coming  into  contact  with  the 
telephone  wires  was  a  question  for  the  jury, 
to  be  determined  by  all  the  facts  and  dr- 
cumstances  of  the  case,  under  the  instruc- 
tions of  the  court  The  question  of  negli- 
gence or  due  care  is  one  peculiarly  within 
the  province  of  the  Jury,  and  cannot  be  es- 
tablished as  a  matter  of  law  by  a  state  of 
facts  about  which  reasonably  fair-minded 
men  may  differ.  Garrington  v.  Ficklin's 
Ex'rs,  82  Orat  670;  Kimball  &  Fink  v. 
Friend's  Adm'r,  96  Va.  140,  etc.,  27  S.  B.  901. 

The  question  of  whether  or  not  the  break- 
ing of  the  telephone  wire  and  its  contact 
with  the  trolley  wire  were  caused  by  a  storm 
so  extraordinary  in  its  character  as  to 
amount  to  an  "act  of  Ood,"  upon  which  the 
court  was  asked  to  instruct  in  the  latter 
part  of  Instruction  No.  4,  was  properly  sub- 
mitted to  the  Jury  by  other  instructions  giv- 
en by  the  court 

The  second  assignment  of  error  is  the  giv- 
ing of  instruction  **AA"  by  the  court  on  its 
own  motion.  The  objection  made  to  it  is 
that  it  left  to  the  jury  to  say  whether  or  not» 
under  all  the  facts  and  circumstances  of  the 
case,  the  defendant  had  exercised  due  care 
In  guarding  its  wires  from  contact  with  the 
wires  of  the  telephone  company.  That  was 
a  question  for  the  jury,  as  we  have  seen 
In  considering  the  defendant's  instruction  No. 
4,  and,  as  instruction  '*AA"  properly  submit- 
ted that  question  to  them,  there  was  no  er- 
ror in  giving  it 

The  third  error  assigned  is  the  refusal  of 
the  court  to  give  the  defendant's  instruction 
No.  10.  By  that  instruction  the  court  was 
asked  to  tell  the  jury  that  if  the  right  of 
the  defendant  to  erect  its  wires  at  the  point 
where  they  intersected  with  the  telephone 
line  was  prior  to  that  of  the  telephone  com- 
pany, it  was  under  no  obligation  to  put  up 
a  guard  wire  between  its  wires  and  the  tele- 
phone wires,  and  that,  if  they  further  believ- 
ed that  the  telephone  wires  fell  upon  the 
wires  of  the  defendant  and  took  from  them 
electricity  which  was  carried  to  and  destroy- 
ed the  plaintiff's  store,  the  defendant  was 
not  responsible  for  the  fire  and  loss  thus 
caused,,  unless  the  telephone  wires  broke 
where  the  defendant's  agents  cut  and  mend- 
ed the  same. 

This  Instruction  was  properly  rejected.  It 
was  wholly  immaterial  to  the  plaintiff's  right 
of  recovery  whether  the  defendant  company 
or  the  telephone  company  had  the  prior  or 
superior  right  In  erecting  their  respective 
wires.  It  was  the  duty  of  both  to  exercise 
due  care  to  see  that  their  wires  did  not  come 


in  contact,  and,  if  the  defendant  Called  to 
do  this,  it  was  liable  for  the  consequences 
of  its  negligence.  1  Thompson  on  Neg.  {  805; 
Joyce  on  Electricity,  9  617. 

The  refusal  of  the  court  to  give  the  de^ 
fendanfs  instructions  numbered  5,  6,  7,  8^ 
and  9  is  assigned  as  error.  Instructions  5, 
6,  and  7  define  the  measure  of  the  defend- 
ant's duly  in  guarding  against  its  wires  and 
those  of  the  telephone  company  coming  into 
contact  and  are  in  conflict  with  what  we 
have  seen,  in  discussing  the  defendant's  in- 
struction No.  4,  Is  the  correct  rule  on  the 
subject,  and  were  therefore  properly  refused. 

By  instruction  No.  8  the  court  was  asked 
to  tell  the  jury  that  the  law  presumed  that 
the  telephone  company,  in  erecting  its  line, 
used  all  the  ordinary  precautions  for  making 
its  wires  safe,  so  that  they  would  not  cause 
Injury  to  its  clients  and  customers.  The 
manner  in  which  the  telephone  line  had  been 
constructed  was  before  the  Jury,  and  artifi- 
cial presumptions  do  not  generally  come  into 
play  where  the  evidence  shows  the  conditions 
under  which  an  accident  occuts.  1  Thomp- 
son on  Neg.  S  482.  The  instruction  was 
properly  refused. 

By  instruction  No.  9  the  court  was  asked 
to  instruct  the  jury  that  if  they  believed, 
from  the  evidence,  that  at  the  time  of  the 
accident  there  was  in  common  use  a  device 
to  be  attached  to  telephone  wires  entering 
houses,  which  was  an  effectual  guard  agahist 
the  admission  of  an  unusual  and  dangerous 
flow  of  electricity,  and  that  the  plaintiff  had 
failed  to  use  such  device,  then  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
could  not  recover. 

"As  there  is  a  natural  presumption  that 
evepy  one  will  act  with  due  care  (In  the 
absence  of  evidence  to  the  contrary),'*  say 
Shearman  &  Redfield  in  their  work  on  Neg- 
ligence, {  92,  "it  cannot  be  imputed  to  the 
plaintiff  as  negligence  that  he  did  not  an- 
ticipate culpable  negligence  on  the  part  of 
the  defendant  or  a  stranger.  He  has  the 
right  to  assume  that  every  one  else  will 
obey  the  law  (including  not  only  the  com- 
mon law,  but  also  statutes  or  city  ordi- 
nances), and  to  act  upon  that  belief."  Ordi- 
narily prudent  men  would  scarcely  think  it 
necessary,  when  they  have  telephones  placed 
in  their  houses,  to  use  devices  to  prevent 
their  property  from  being  destroyed  by  an 
unusual  and  dangerous  flow  of  electricity, 
transmitted  to  the  telephone  wire  by  the 
negligence  of  an  electric  railway  company  in 
allowing  Its  heavily  charged  wires  to  come 
Into  contact  with  the  telephone  wire.  Clear- 
ly, the  failure  of  the  plaintiff  to  guard 
against  such  a  contingency  was  not  con- 
tributory negligence  as  a  matter  of  law,  as 
the  defendant's  instruction  made  it 

The  next  assignment  of  error  is  to  the 
action  of  the  court  in  giving  its  own  instruc- 
tion "BB"  and  the  instructions  "A."  "B/* 
"C,"  "D,"  and  "E,"  asked  for  by  the  plain- 
tiff.    The  objection  made  to  each  and  all  of 
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these  instructions  is  that  they  made  the 
Jury  the  judges  of  "vrhether  or  not  the  de- 
fendant exercised  reasonable  care  in  guard- 
ing against  contact  between  its  wires  and 
those  of  the  telephone  company.  This  was 
manifestly  a  question  for  the  Jury,  for  the 
reasons  given  in  discussing  the  defendant's 
instruction  No.  4. 

In  stating  liis  case  to  the  Jury,  plaintiff's 
counsel  made  certain  statements  as  to  what 
he  expected  to  prove,  which  were  objected 
to  by  the  defendant  on  the  ground  that  there 
were  no  averments  in  the  declaration  which 
authorized  such  proof.  The  action  of  the 
court  in  permitting  such  statement  to  be 
made  is  assigned  as  error. 

There  is  no  merit  in  this  objection,  as  the 
averments  in  the  declaration  clearly  entitled 
the  plaintiff  to  put  in  evidence  the  facts 
which  his  counsel  stated  he  expected  to 
prove. 

Another  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  allowing  the  following 
question  to  be  asked,  upon  the  ground  that 
it  was  leading,  viz.:  "As  an  expert,  state 
whether  or  not,  if  a  telephone  wire,  which 
was  a  copper  one,  had  been  spliced  with  an 
iron  wire,  would  it  not  liave  been  a  defective 
way  to  liave  done  it?"  When,  and  under 
what  circumstances,  a  leading  question  may 
be  put,  is  in  the  discretion  of  the  trial  court, 
and,  as  a  general  rule,  is  a  matter  which 
cannot  be  assigned  as  error.  1  Greenleaf  on 
Bv.  (Redfield's  Sd.)  $  435.  But,  if  it  could 
be,  no  injury  resulted  to  the  defendant  in 
allowing  the  question  to  be  asked,  since  the 
Witness  had  already  testified  that  an  iron 
wire  and  a  copper  one  would  not  splice  well. 

During  the  examination  of  a  witness,  who 
was  put  upon  the  stand  by  the  plaintiff,  he 
was  asked  if  he  was  not  summoned  by  the 
defendant  He  answered  that  he  did  not 
know.  The  clerk  of  the  court  was  then  call- 
ed upon  to  see  If  the  witness  was  not  so 
Bummoned,  whereupon  the  counsel  for  the 
defendant  admitted  that  he  was,  but  after- 
wards moved  the  court  to  strike  out  the  ad- 
mission. The  court  overruled  the  motion, 
and  this  is  asi^gned  as  error. 

The  plaintiff  was  entitied  to  have  the  fact 
admitted  in  evidence  as  tending  to  show  that 
the  defendant  thought  the  witness  was  wor- 
thy of  credence  by  having  him  summoned, 
and  the  court  properly  refused  to  strike  out 
the  admission. 

Another  error  assigned  is  the  refusal  of 
the  court  to  allow  the  witness  Tucker  to 
answer  a  question  propounded  to  him  as  an 
expert  The  witness  was  asked  on  one  day 
of  the  trial  whether  or  not  a  certain  kind 
of  fuse  was  in  common  use,  and  answered 
that  he  did  not  know.  On  the  next  day  he 
was  put  upon  the  stand,  and  asked  if  he 
had  made  inquiries  about  its  use,  and  wheth- 
er or  not  he  could  make  any  statement  in 
addition  to  that  made  on  the  day  before  as 
to  the  fuse  being  in  general  use  in  February, 
1002.     This  question  was  objected  to,  and 


the  court  refused  to  allow  it  to  be  answered, 
upon  the  ground  that  the  witness'  expert 
knowledge  on  the  subject  was  not  of  such  a 
character  as  to  fit  liim  to  answer  the  question. 

The  court's  ruling  was  plainly  right;  but, 
if  it  were  not,  the  exception  could  not  be 
considered,  since  the  bill  of  exceptions  does 
not  show  what  the  answer  of  the  witness 
would  have  been  if  he  had  been  permitted 
to  answer.  He  may  have  known  no  more 
on  the  subject  on  that  day  than  he  did  the 
day  before.  A  Judgment  will  not  be  reversed 
because  evidence  has  been  excluded  or  re- 
jected by  the  trial  court,  unless  its  material- 
ity be  made  to  appear.  Union  Central  Life 
Ins.  Ck).  V.  Pollard,  04  Va.  146,  157,  26  S. 
E.  421,  36  L.  R.  A.  271,  64  Am.  St  Rep.  715; 
Kimball  &  Pink  v.  Carter,  95  Va.  77,  80, 
27  S.  E.  823,  38  L.  R.  A.  570. 

The  refusal  of  the  court  to  strike  out  cer- 
tain answers  of  Kunnally  and  Martin,  wit- 
nesses for  the  plaintiff,  because  the  answers 
were  immaterial,  is  assigned  as  error.  It  is 
unnecessary  to  decide  whether  or  not  the 
court  erred  in  not  excluding  the  evidence  in 
question,  as  it  is  clear  that  it  could  not 
have  affected  the  verdict  of  the  Jury. 

The  remaining  assignment  of  error  is  the 
refusal  of  the  court  to  set  aside  the  verdict 
because  not  warranted  by  the  evidence. 
There  were  two  theories  as  to  the  cause  of 
the  fire  which  destroyed  the  plaintiffs  goods. 
One— tliat  of  the  defendant— was  that  the 
storehouse  caught  on  fire  from  the  stove 
which  was  In  it,  and  there  was  some  evi- 
dence tending  to  sustain  tiiat  contention,  but 
the  great  weight  of  evidence  tended  to  show 
that  there  had  been  no  fire  in  the  store  for 
some  hours  prior  to  the  accident,  and  that 
the  building  did  not  catch  on  fire  from  that 
source.  The  other  theory  was  that  the  store- 
house was  set  on  fire  by  the  telephone  wire 
when  it  fell  upon  or  came  in  contact  with 
the  defendant's  wires.  The  evidence,  which 
covers  more  than  200  pages  in  the  printed 
record,  sustained  that  theory,  and  fully  jus- 
tified the  Jury  in  reaching  the  conclusion 
they  did. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  record  to  the 
prejudice  of  the  plaintiff  In  error,  and  that 
the  judgment  of  the  circuit  court  should  be 
affirmed. 

(102  Va.  753) 

BALTIMORE  ft  O.  R.  CO.  v.  FIRST  NAT. 

BANK  OF  ALEXANDRIA. 

(Supreme  CJourt  of  Appeals  of  Virginia.    Jane 

16,1004.) 

GHSCKB  —  ASBIONMBNT— NBOOTIABU      IN8TBU- 
KBNT8   LAW. 

1.  Under  the  direct  provisions  of  section  189 
of  the  negotiable  instruments  act,  approved 
March  3,  1898  (Acts  1897-98,  p.  917,  c.  866), 
a  check  does  not  operate  as  an  assignment  of 
the  fund  on  deposit,  and  the  bank  Is  not  liable 
to  the  holder  unless  and  until  it  accepts  or 
certifies  the  check. 

T  1.  8m  AssisnmenU.  voL  4.  CMt.  Dig.  U  »,  SL 
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2.  Under  sectloiui  132  and  185  (Acta  1897-08» 
pp.  911,  017,  c.  866)  the  acceptance  of  a  check 
must  be  in  writing,  and  signed  by  the  bank, 
in  order  to  afford  a  cause  of  action  against  it. 

Error  to  Circuit  Court  of  City  of  Alex- 
Hudrla. 

Action  by  the  Baltimore  &,  Ohio  Railroad 
Company  against  the  First  National  Bank  of 
Alexandria.  Judgment  for  defendant,  and 
plaintiff  brings  error..  Affirmed. 

Hamilton  &  Colbert  and  Jaa  R.  &  H.  B. 
Gaton,  for  plaintiff  in  error.  Gardner  L. 
Boothe  and  John  M.  Johnson,  for  defendant 
In  error. 

KEITH,  P.  The  plalntltf  In  error  brought 
its  action  of  trespass  on  the  case  in  assump- 
sit In  the  circuit  court  of  the  city  of  Alex- 
andria against  the  First  National  Bank  of 
Alexandria.  The  declaration  contains  nu- 
merous counts,  the  last  of  which  embraces 
'  the  ordinary  money  counts  In  assumpsit,  and 
the  others  are  special  counts.  Identical  In 
form  with  that  given  below,  except  as  to 
names,  dates  and  amounts: 

"The  plaintiff  complains  of  the  First  Na- 
tional Bank  of  Alexandria,  Va.,  defendant, 
which  has  been  duly  summoned  to  answer 
the  plaintiff  In  this  action,  of  a  plea  of  tres- 
pass on  the  case,  in  asstunpslt,  for  this,  to 
wit:  That  heretofore,  to  wit,  on  the  1st  day 
of  October,  1900,  In  the  city  aforesaid,  the 
firm  of  John  P.  Agnew  &  £k>.,  depositors  with 
the  defendant,  made  their  certain  draft  or 
order  In  writing  for  the  payment  of  money, 
commonly  called  a  check,  bearing  date  a 
certain  day  and  year  therein  mentioned,  to 
wit,  the  day  and  year  aforesaid,  and  then 
and  there  directed  the  said  draft  or  order 
to  the  said  defendant  and  thereby  required 
the  said  defendant  to  pay  to  the  plaintiff,  or 
order,  the  sum  of  two  hundred  and  seventy- 
one  and  thirty  one-hundredths  dollars  ($271.- 
30),  and  then  and  there  delivered  the  said 
draft  or  order  to  the  said  plaintiff;  and  the 
said  plaintiff  avers  that  after  the  making  of 
the  said  draft  or  order,  and  before  the  pay- 
ment of  the  said  sum  of  money  therein  speci- 
fied, to  wit,  on  the  day  and  year  aforesaid, 
at  the  city  aforesaid,  the  said  draft  or  order 
was  presented  and  ehown  to  the  said  de- 
fendant for  payment  thereof,  and  that  the 
said  defendant  then  and  there,  to  wit,  on 
the  day  and  year  aforesaid,  accepted  the 
said  draft  or  order,  and  promised  the  plain- 
tiff to  pay  the  same  according  to  the  tenor 
and  effect  thereof,  and  of  its  said  acceptance 
thereof,  but  did  not  pay  the  same  when  dne, 
although  demanded  by  the  plaintiff  of  the 
said  defendant." 

The  defendant  demurred  to  the  declara- 
tion, but  we  prefer  to  deal  with  the  questions 
of  law  arising  upon  the  demurrer  when  we 
come  to  consider  the  Instructions.  The  de- 
fendant pleaded  non  assumpsit,  and  the  case 
^as  submitted  to  the  Jury,  who  found  a  ver- 
dict for  the  defendant,  upon  which  the  court 


entered  judgment,  and  the  case  to  before  us 
upon  exceptions  to  rulings  made  during  the 
trial. 

Although  there  is  much  conflict  in  the  tes- 
timony, we  shall  consider  the  case  as  thongb 
the  following  facts  were  established:    That 
the  Baltimore  &  Ohio  Railroad  Company  had 
a  freight  office  at  Alexandria;    that  D.   P. 
Hurley  was  Its  agent,  with  authority  to  make 
collections  of  charges  for  the  transmission 
of  freights;    that  when  fteight  Ulls  were 
paid  by  check  the  checks  were  required  to 
be  made  payable  to  the  order  of  the  com- 
I)any;  that  the  checks  sued  on  were  present- 
ed to  the  bank,  and  paid  upon  the  indorse- 
ment of  D.  P.  Hurley,  and  the  amounts  there- 
of charged  to  the  accounts  of  the  drawers 
of  the  checks  in  the  bank,  and  the  checks 
returned  to  them  on  settlement  of  their  ac- 
counts with  the  bank;  that  shortly  after  the 
date  of  the  last  check  sued  upon— that  is  to 
say,   in-  the   month  of  April,   1901— Hurley 
left   the  city  of  Alexandria  while  his   ac- 
counts were  under  examination  by  the  trav- 
eling auditor  of  the  railroad  company,  which 
examination  disclosed  that  he  vnis  short  in 
his  accounts  a   large  sum  Ux  moneys  re- 
ceived and   unaccounted  for  by  him;    that 
Hurley  was  not  authorized  by  the  railroad 
company  to  Indorse  checks,  and  that  it  never 
received  the  money  nor  the  benefit  thereof 
from  the  checks  sued  upon;  that  it  does  not 
appear  that  the  bank  made  any  inquiiy  as 
to  Hurley's  authority  to  Indorse  checks  or 
receive  money  thereon,  nor  as  to  the  neces- 
sity therefor,  or  that  the  company  had  any 
knowledge  that  Hurley  was  in  the  habit  of 
Indorsing  checks  and  collecting  the  proceeds 
thereof,  until  he  absconded.    Such  being  the 
facts,  the  court  gave  the  following  instruc- 
tion: 

"The  court  Instructs  the  Jury  that  they 
must  believe  fr6m  the  evidence  that  the  de- 
fendant had  and  rec^ved  for  the  plaintiff  the 
money  claimed  in  the  bill  of  partlcnlarB  be- 
fore they  can  find  a  verdict  for  the  plaintiff; 
and  although  they  may  believe  ftom  the  evi- 
dence that  the  checks  In  evidence  were  drawn 
on  the  First  National  Bank  by  depositors  of 
said  bank,  who  had  sufficient  fimds  to  their 
credit  in  said  bank  to  pay  the  same,  and  that 
in  settlements  between  said  bank  and  the 
said  depositors  the  said  bank  charged  said 
depositors  with  the  amount  of  such  checks, 
and  it  was  allowed  a  credit  for  the  payment 
of  them,  yet  the  court  instructs  the  jury  that 
such  facts  created  no  privity  between  the  said 
bank  and  the  Baltimore  &  Ohio  Bailroad 
Company,  and  there  can  be  no  recovery  by 
the  plaintiff  against  the  defendant  under  the 
count  for  money  had  and  received,  even 
though  they  may  believe  from  the  evidence 
that  the  defendant  paid  the  money  on  said 
checks  to  an  unauthorized  person;  that  is,  to 
a  person  not  entitled  to  receive  the  money  on 
said  checks." 
That  Instruction  traverses  the  pUdntUTs  en- 
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tii^  C&1166  Of  action.  If  it  be  a  c<^ect  wtite* 
taent  of  the  law,  no  otber  conclusion  was  po8« 
Bible  than  that  arrived  at  by  the  Judgment 
imder  review.  The  instruction  preeents  ques- 
tions upon  which  there  has  been  much  dlver- 
sity  of  opinion  among  courts  and  text-writ* 
ers,  but  which  have,  in  our  judgment,  been 
set  at  rest  by  the  act  of  assembly  entitled 
*'An  act  to  revise,  arrange  and  consolidate  as 
one  act  the  laws  relating  to  negotiable  instru- 
ments (being  an  act  to  establish  a  law  uni- 
form with  the  laws  of  other  states  on  that 
subject),"  approved  March  8,  1898  (Acts  1897- 
98^  p.  896,  c.  866). 

Sefctlon  127  (page  911)  of  that  act  declares 
that:  "A  bill  of  itself  does  not  operate  as  an 
assignment  of  the  funds  in  the  hands  of  the 
drawee  available  for  the  payment  thereof, 
and  the  drawee  is  not  liable  on  the  bill  uu'^ 
less  and  until  he  accepts  the  same/'  Section 
182  provides  that:  "The  acceptance  of  a  bill 
is  the  signification  by  the  drawee  of  his  as- 
sent to  t^e  order  of  the  drawer.  The  accept* 
ance  must  be  in  writing  and  signed  by  the 
drawee.  It  must  not  express  that  the  drawee 
will  perform  his  promise  by  any  other  means 
than  the  payment  of  money."  Section  186 
(page  917)  declares  that:  *'A  check  is  a  bill 
of  exchange  drawn  on  a  bank  payable  on  de- 
mand. Except  as  herein  otherwise  provided, 
the  provisions  of  this  act  applicable  to  a  bill 
of  exchange  payable  on  demand  apply  to  a 
check."  And  section  189  is  as  follows:  "A 
check  of  itself  does  not  operate  as  an  assign- 
ment of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  is 
not  liable  to  the  holder,  unless  and  until  it 
accepts  or  certifies  the  check." 

Now,  if  there  be  any  virtue  in  that  law,  the 
checks  in  question  did  not  assign  to  the  hold- 
er the  funds,  or  any  part  thereof,  of  their  re- 
spective drawers  on  deposit  with  the  defend- 
ant; nor  could  it  have  that  effect  unless  and 
until  the  checks  were  certified;  and  section 
186  expressly  declares  that  the  provisions  cfl 
that  act  with  respect  to  bills  of  exchange  pay- 
able on  demand  shall  apply  with  equal  force 
to  checks;  and,  turning  to  section  132,  al- 
ready quoted,  we  find  that  the  acceptance 
must  be  in  writing,  and  signed  by  the  drawee, 
in  order  to  constitute  a  cause  of  action  by 
the  holder  against  the  bank. 

This  opinion  might  be  greatly  prolonged  by 
citation  of  conflicting  cases  and  a  discussion 
of  the  discordant  views  entertained  by  courts 
and  text-writers  of  the  greatest  ability  upon 
these  questions;  but  the  object  as  we  un- 
derstand it  of  the  codification  of  the  law  with 
respect  to  negotiable  instruments,  was  to  re- 
lieve the  courts  of  this  duty,  and  to  render 
certain  and  unambiguous  thiat  which  had 
theretofore  been  doubtful  and  obscure,  so  that 
the  business  of  the  commercial  world,  largely 
transacted  through  the  agency  of  negotiable 
paper,  might  be  conducted  in  obedience  to  a 
written  law  emanating  from  a  source  whose 
suthorlty  admits  of  no  question. 

We  are  of  opinion  that  the  instruction  con- 


forms to  the  provisions  of  tlM  statute,  and 
that  it  concludes  the  case  in  favor  of  the  de- 
fendant in  error. 


.     (108  Va.  795) 
NEWPORT  NEWS  A  O.  P.  RT.  A  BLECJTRIC 
CO,   V.   HAMPTON  ROADS  RY.  A 
ELECTRIC  CO.  (two  cases). 

(Supreme  Court  of  Appeals  of  Yirginia.    June 
16,  1904.) 

MtJNICIPAL  COBPOKATIONS  —  8TBSBT  RAILWAYS 
--CONTB0L  OF  STEKJETS  —  VBSTBO  BIGHTS  — 
COKPETINQ  LINES— OBDIN  ANCE— LIMITATION 
OF  TIME  FOB  COMPLETINO  LINE— BIGHT  TO. 
TAKE   ADVANTAGE  OF  BBEAOH. 

1.  Where  a  street  railway  company  has  lines 
of  railway  constructed  in  territory  under  au- 
thority of  the  board  of  county  superritors,  and 
th6  territory  is  subsequently  incorporated  as  a 
city,  the  control  of  the  streets,  including  those 
on  which  railway  lines  have  been  built,  passes 
from  the  board  of  superyisors  to  the  municipal 
authorities. 

2.  Where  a  street  railway  companv  merely 
has  permission  for  the  laying  of  a  doable  track 
on  a  street  which  is  subsequently  included  with- 
in the  limits  of  a  city,  but  the  eompany  took 
no  advantage  of  the  riknt  to  lay  a  double  track, 
and  used  a  single  track,  in  disobedience  of  the 
orders  of  the  city  authorities,  it  has  no  vested 
rights  which  will  prevent  the  city  from  granting 
to  another  street  railway  oompanv  the  right 
to  put  down  a  double-track  car  line  on  the 
street. 

8.  Where  a  street  railwav  company  had  the 
right  to  put  down  a  track  tor  the  operation  of 
its  lin^  within  a  limited  time,  but  failed  to 
put  the  track  down  in  the  time  limited,  the 
waiver  of  the  forfeiture  of  the  company's  fran- 
chise by  the  state  or  municipality  is  not  the 
granting  of  a  new  right.    . 

4.  Where  the  failure  to  complete  a  street 
railway  within  the  time  limited  for  its  con- 
struction is  due  to  an  injunction  being  granted 
against  the  company  by  a  competitor,  the  right ' 
to  put  down  the  line  Is  not  lost  by  the  ex- 
piration of  the  period  limited. 

5.  The  failure  to  complete  a  street  railway 
line  within  the  time  limited  for  Its  construc- 
tion cannot  be  taken  advantage  of  in  a  private 
action  by  a  competitor  to  enjoin  construction 
of  the  line,  but  any  forfeiture  can  be  enforced 
only  on  behalf  of  the  public  at  the  election  of 
the  state. 

Appeal  from  Circuit  Court,  Elhsabeth  City 
County. 

Suits  by  the  Newport  News  A  Old  Point 
Railway  A  mectrlc  Company  against  the 
Hampton  Roads  Railway  A  Electric  Compa- 
ny, and  by  the  Hampton  Roads  Railway  A 
ISlectric  Company  against  the  Newport  News 
&  Old  Point  Railway  A  Electric  Company, 
heard  together.  From  a  decree  for  defend- 
ant in  the  first  suit,  and  complainant  in  the 
second,  the  Newport  News  Company  appeala 
Affirmed. 

S.  Gordon  Gumming,  for  appellant  R.  G. 
Bickford,  Thos.  W.  Sbelton,  and  W.  J.  Nelms, 
for  appellee. 

CARDWELL,  J.  In  October,  1898,  the 
Newport  News,  Hampton  &  Old  Point  Rail- 
way Company  was  the  owner  of  an  electric 
street  railway  between  the  city  of  Newport 

f  5.  See  street  Railroads,  voL  44»  Cent  Dig.  f^  63. 
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News  and  the  federal  reservation  at  Old 
Point,  wliich  passes  tliroagh  the  said  city, 
portions  ot  the  counties  of  Warwick  and 
Elizabeth  City,  and  of  the  town  of.  EUmpton. 
Its  system  consisted  of  a  sins^e  track,  with 
occasional  tnrn-outs  and  switches,  and  a 
branch  line  extending  from  the  main  line, 
a  distance  of  about  2^  miles,  to  Buckroe 
Beach,  a  summer  resort  In  the  month  of 
October,  1888,  the  Newport  News  &  Old 
Point  Bailway  &  Blectric  Company,  for  a 
valuable  consideration,  purchased  all  and  sin- 
gular, the  rights,  privileges,  franchises^  and 
properties  of  the  said  Newport  News,  Hamp- 
ton &  Old  Point  Bailway  Company,  and  im- 
mediately  after  its  purchase  began  to  im- 
prove its  property,  preparing  plans  for  the 
eventual  double-tracking  of  the  entire  sys- 
tem. 

This  new  company  obtained  a  franchise 
to  double-track  and  parallel  itself  in  the  dty 
of  Newport  News.  In  May,  1880,  it  obtain- 
ed from  the  council  of  the  town  of  Hampton 
the  right  to  construct  and  operate  an  addi- 
tional street  railway  track  on,  over,  and 
along  Armistead  avenue  and  Queen  street- 
being  the  streets  theretofore  occupied  by  a 
single  track— and  during  the  same  month 
(May,  1889)  obtained  from  the  board  of  su- 
pervisors of  Elizabeth  City  county  the  right 
to  double-track  where  there  had  been  there- 
tofore a  single  track,  **trom  Oatewood's  cor- 
ner to  Libby's  comer,  on  Mellen  street;  on, 
over  and  along  the  county  road  now  occupied 
by  said  company.**  A  portion  of  this  latter 
grant  from  the  board  of  supervisors  was  over 
certain  county  roads  and  streets,  which  on 
April  1,  1900,  became  part  of  the  town  of 
PhcebuSp  which  town  was  incorporated  by  an 
act  of  the  General  Assembly  of  Virginia,  ap- 
proved January  22,  1900,  and  in  force  on  and 
after  April  1,  1900.    Acts  1889-1900,  p.  98. 

That  portion  of  the  route  authorized  to  be 
double-tracked  by  the  board  of  supervisors, 
described  as  ''from  Oatewood*s  comer  to 
Iiibby*s  comer,  on  Mellen  street,"  is  a  dis- 
tance of  7,176  feet  The  distance  from  Gate- 
wood's  comer  to  the  corporation  Hue  of  the 
town  of  PhoDbus  is  2,994  feet--approximately 
one-third  the  entire  double  route  granted  by 
the  board  of  supervisors  of  Elizabeth  City 
county--and  from  the  corporate  line  to  the 
Intersection  of  Mallory  and  County  streets 
is  2,401  feet,  and  from  the  intersection  of 
Mallory  and  Mellen  streets  to  Libby's  cor- 
ner, in  Mellen  street,  is  1.681  feet  The  New- 
port News  ft  Old  Point  Bailway  &  Blectric 
Company  has  maintained  a  switch  or  turn- 
out on  Mallory  street,  between  Mellen  and 
County  streets,  thus  affording  a  double  track 
of  this  block;  and  prior  to  January  1,  1900, 
it,  acting  under  the  authority  of  the  order  of 
the  board  of  supervisors,  had  double-tracked, 
and  was  operating  its  cars  on  such  double 
track,  from  Gatewood's  comer  to  the  inter- 
section of  County  and  Mallory  streets,  but 
it  did  not  at  that  time,  nor  up  to  the  be- 
ginning of  this  litigation,  double-track  the 


bed  of  M^en  street,  as  it  had  leased  a  piece 
of  track  running  on  County  street,  one  block 
distant  from  Mellen  street,  from  ^e  Citi- 
zens' Bailway,  Light  &  Power  Company,  and 
was  using  that  for  the  return  route  for  its 
cars  from  Old  Point  to  Hampton,  and  now 
owns  the  track  on  County  street  So  that  at 
the  beginning  of  this  litigation  the  Newport 
News  &  Old  Point  Bailway  &  Electric  Com- 
pany had  not  exercised  the  right  conferred 
upon  it  by  the  order  of  the  board  of  super- 
visors to  lay  a  double  track  in  Mellen  street 
but  for  more  than  a  year  had  only  operated 
thereon  a  single  track,  upon  which  its  cars 
ran  in  going  to  Old  Point  from  Newport 
News,  and  in  returning  passed  over  and 
along  County  street  one  block  from  MeUen 
street  and  in  the  meantime  had  taken  up  its 
old  track,  and  replaced  it  with  new  rails  as 
a  single  track,  and  thereby  indicated  its  pur- 
pose to  continue  to  run  its  cars  In  only  one 
direction  along  Mellen  street  At  the  session 
of  the  General  Assembly  of  Virginia  of  1889- 
1900  (Acts  1899-1900,  p.  49^  the  Hampton 
Beads  Bailway  &  Electric  Company  was 
granted  a  charter,  and  authorized  to  con- 
stmct  and  operate,  or  otherwise  acquire,  a 
line  of  street  railway  in  the  dty  of  New- 
port News,  the  town  of  Hampton,  in  the 
town  of  Phoebus,  and  in  the  counties  of  Eliza- 
beth City  and  Warwick;  and  it  has  con- 
strocted  the  larger  portion  of  its  line,  through 
the  agency  of  the  Yandegrift  Construction 
Company.  In  December,  1900,  this  last-nam- 
ed company  was  granted  by  the  council  of 
the  town  of  Phoebus  the  right  to  oonstract 
and  operate  a  double-track  street  railway 
system  within  the  limits  of  the  said  town, 
over  certain  streets  therein,  designated  as 
"beginning  on  Mallory  street  opposite  Segar 
street  a  double  track  on,  over  and  along  Mal- 
lory street  from  the  said  Segar  street  to  the 
farthest  side  of  Mellen  street  from  said  8tar^ 
Ing  point;  a  double  track  on,  over  and  along 
Mellen  street  from  Mallory  street  to  and 
across  Water  street,  and  into  Mill  Creek  as 
far  as  the  boundary  line  of  the  town  of 
Phoebus  extends.  •  •  •  For  the  purposes 
herein  named,  said  company  is  hereby  au- 
thorized and  empowered  to  parallel  or  strad- 
dle any  existing  track  upon  said  streets,  or 
that  may  be  placed  upon  the  same  hereafter. 
m  ^  m  xhe  said  company  shall,  unless  pre- 
vented by  the  mandate  of  the  highest  court 
having  cognizance  of  the  litigation  (should 
there  be  any)  operate  at  least  one  track  along 
the  streets  above  mentioned,  and  all  of  its 
cars  bound  in  a  westerly  direction  shall  go 
over  said  Une.  •  »  »  And  if  it  shall  be 
finally  determined  that  the  said  company  has 
the  legal  right  to  operate  a  double-track 
street  railway  on  Mellen  and  Mallory  streets, 
then  that  part  hereof  which  permits  the  said 
company  to  operate  a  railway  on  Segar  street 
and  Willard  avenue  shall  become  null  and 
void  six  months  from  the  date  of  such  final 
determination  •  •  •  unless  the  said  rail- 
way company  shall  operate  a  fifteen  minuted' 
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schedule  on  said  Mallory,  Mellen  and  Segar 
streets,  and  Willard  avenue,"  etc 

Under  the  provisions  of  section  8  of  the 
above-mentioned  ordinance,  It  was  provided 
that  the  Hampton  Roads  Railway  &  Electric 
Company  commence  its  work  In  Phoebus 
within  one  year,  and  that  its  road  be  com- 
pleted within  two  years  from  January  1, 
1901;  and  in  December,  1901,  shortly  before 
the  exphration  of  the  first  year,  and  before 
it  had  begun  any  work  within  a  mile  and  a 
half  of  Mellen  street,  the  Hampton  Roads 
Railway  &  Electric  Company  began  to  lay 
its  track  on  Mellen  street  on  both  sides  of 
the  existing  single  track  of  the  Newport 
News  &  Old  Point  Railway  &  Electric  Com- 
pany, whereupon  the  Newport  News  &  Old 
Point  Railway  &  Electric  Company  enjoined 
the  Hampton  Roads  Railway  &  Electric  Com- 
pany and  the  Yandegrift  Construction  Com- 
pany from  proceeding  with  this  work,  upon 
the  ground  that  it  would  constitute  a  deprita- 
tion  of  the  vested  rights  of  the  complainant 
Upon  the  granting  of  this  injunction  the  gen- 
eral manager  of  the  Newport  News  &  Old 
Point  Railway  &  Electric  Company  on  the 
next  day  put  a  force  of  men  to  work  tearing 
up  the  work  done  by  the  Hampton  Roads 
Railway  &  Electric  Company,  and  to  install 
a  double  track  on  Mellen  street,  whereupon 
it  was  enjoined  by  the  Hampton  Roads  Rail- 
way &  Electric  Company.  By  the  terms  of 
the  injunction  order  granted  the  Newport 
News  &  Old  Point  Railway  &  Electric  Com- 
pany against  the  Hampton  Roads  Railway  ft 
Electric  Company  and  the  Vandegrift  Con- 
struction Company,  it  was  subject  to  dissolu- 
tion on  a  hearing  after  24  hours'  notice,  but  no 
steps  were  taken  to  dissolve  either  of  the  in- 
junctions until  1903,  when  the  two  causes  ware 
brought  on  to  be  heard  together  in  vacation 
before  the  learned  judge  of  the  circuit  court 
of  Elizabeth  City  county,  and  by  decree  then 
entered  the  Injunction  theretofore  awarded 
the  Newport  News  &  Old  Point  RaUway  & 
Electric  Company  was  dissolved,  and  the  In- 
junction awarded  the  Hampton  Roads  Rail- 
way &  Electric  Company  against  the  first- 
named  company  was  continued.  It  is  ftom 
this  decree  that  the  case  is  now  before  us 
for  review,  upon  an  appeal  allowed  the  New- 
port News  &  Old  Point  Railway,  &  Electric 
Company. 

The  decision  of  the  case  turns  upon  wheth- 
er or  not  the  appellant,  by  reason  of  the 
grant  to  it  by  the  board  of  supervisors  of 
Elizabeth  City  county,  had  a  prior  and  ex- 
clusive vested  right  to  use  and  occupy  Mellen 
street  with  a  double-track  system  of  electric 
railway.  The  purpose  of  ttie  ordinance  of 
the  council  of  Phoebus  in  conferring  the 
rights  it  did  upon  the  appellee  company  was 
to  obtain  a  better  system  of  electric  car 
service  on  Mellen  street,  to  meet  the  needs 
of  the  traveling  public  and  business  Interests 
in  the  town  of  Phoebus.  The  council  of 
Phoebus  on  April  27,  1900,  requested  the 
president  of  the  'appellant  company  to  so  or- 


der the  running  of  its  cars  that  those  from 
Old  Point  might  run  along  Mellen  street,  so 
as  to  give  a  more  satisfactory  car  service  on 
that  street,  but  no  attention  was  paid  to  this 
request,  and  the  original  method  of  running 
the  cars  was  persisted  in,  certainly  up  to  the 
time  this  litigation  began. 

The  only  authority  the  board  of  supervisors 
of  Elizabeth  City  county  had  to  confer  the 
right  upon  appellant  to  occupy  with  its  tracks 
any  of  the  roads  or  streets  within  the  limits 
of  the  county  grows  out  of  the  terms  of  the 
charter  of  appellant,  which  provides  that 
before  appellant  could  occupy  the  county 
roads  and  highways  in  the  counties  of  Eliza- 
beth City  and  Warwick,  the  consent  of  the 
board  of  supervisors  of  the  respective  coun- 
ties should  be  first  obtained  to  the  location 
of  the  line  or  lines  on  the  streets  and  high- 
ways within  their  respective  limits  and  juris- 
dictions. The  fifth  section  of  the  charter  by 
which  the  company  is  authorized  to  locate  its 
line  or  lines  on  the  streets  and  highways  In 
the  counties  and  towns  through  which  it  pro- 
posed to  run  its  line  or  lines  provides  that 
it  might  be  done  *'after  having  first  obtained 
the  franchise  or  permission  so  to  do  from 
the  duly  constituted  authorities,"  and  fur- 
ther provides  that  *f or  the  purposes  of  this 
act  the  said  company  shall  and  is  hereby  ex- 
pressly invested  with  all  the  powers,  rights, 
privileges  and  franchises  conferred,  and  sub- 
ject to  all  the  restrictions  li;nposed  by  chapter 
40  of  the  Code  of  Virginia  of  1887,  and  the 
acts  of  the  General  Assembly  of  Virginia 
amendatory  thereof,  and  other  laws  of  the 
State  of  Virginia  as  far  as  applicable."  Sec- 
tion 1093  of  the  Code  of  1887,  which  is  in 
chapter  46,  above  referred  to,  is  as  follows: 

"Sec.  1093.  Streets,"  etc.,  "of  City  or  Town 
not  to  be  Occupied  without  Their  Assent— 
Damages  to  Lots  to  be  Paid  Owners.  No 
company  shall  cross  or  occupy  with  its  works 
the  streets  or  alleys,  public  or  private,  of 
any  city  or  town,  without  the  assent  of  the 
corporate  authorities  thereof,  unless  such  as- 
sent be  dispensed  with  by  special  provision 
of  law:  and  in  case  any  lot  or  lots  along  the 
line  of  sueh  streets  or  alleys,  shall  by  such 
occupation  or  crossing,  be  impaired  in  value, 
such  company  shall  before  crossing  or  occupy- 
ing such  streets  or  alleys,  make  compensation 
therefor  to  the  owner  of  the  same;  said  com- 
poisation,  if  the  parties  cannot  agree  upon 
the  same,  to  be  ascertained  in  the  mode  pre- 
scribed by  this  chapter." 

This  section  indicates  an  adherence  to  the 
general  policy  of  this  state  to  require  munic- 
ipal consent  to  the  occupancy  of  its  streets 
by  a  railway  company.  In  accordance  with 
this  policy,  it  was  held  in  Wash.,  Alex.  & 
Mt.  V.  Ry.  Co.  V.  City  Council  of  Alexandria. 
98  Va.  344,  36  S.  E.  385,  that  the  power  of  a 
city  to  control  and  regulate  its  streets  is  an 
inherent  and  a  continuing  power,  to  be  exer- 
cised as  often  as  and  whenever  the  dty 
council  may  think  proper,  subject  only  to  the 
limitation  that  it  must  act  in  good  faith,  Sbd 
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that  the  regulation  mnat  be  reasonable,  and 
uot  Imposed  arbitrarily  or  capriciously;  the 
presumption  being  in  favor  of  the  propriety 
and  validity  of  what  the  city  has  directed 
to  be  done. 

In  R.,  F.  &  P.  R.  R.  Ck).  V.  City  qf  Rich- 
mond, 2G  Orat.  83,  it  is  said  the  right  of  a 
municipality  to  control  the  use  of  the  streets, 
and  to  provide  for  the  safety,  comfort,  and 
general  welfare  of  the  citiz^  therein  re- 
siding, is  an  Inherent  right  In  that  case, 
which  was  appealed  to  the  Supreme  Court 
of  the  United  States  (96  U.  S.  521,  24  L.  Ed. 
'  734),  the  decision  of  this  court  was  affirmed, 
which  held  that  the  ordinance  of  the  dty  of 
Richmond  forbidding  the  use  of  steam  engines 
upon  its  streets  by  the  Richmond,  Fredericks- 
burg &  Potomac  Railroad  Company,  though 
the  railroad  company  had  so  used  Broad 
street  for  many  years,  and  claimed  the  right 
to  continue  such  use  by  virtue  of  its  con- 
tract with  the  city,  was  a  valid  exercise  of 
the  authority  in  the  city  to  control  the  use 
of  its  streets;  the  court  being  of  opinion 
that  the  ordinance  did  not  impair  any  vested 
right  conferred  upon  the  company  by  its 
charter,  nor  deprive  the  company  of  its  prop- 
erty without  doe  process  of  law. 

In  Baltimore  v.  Baltimore  Trust,  etc.,  Co., 
166  U.  S.  673,  17  Sup.  Ct  686,  41  L.  Ed.  1160, 
it  was  held  that  the  right  of  a  street  railway 
company  under  an  ordinance  to  lay  tracks 
In  the  streets  is  subject  to  reasonable  regala- 
tions  by  subsequent  ordinances  as  to  the  use 
of  the  streets,  and  that,  although  a  street  rail- 
way company  had  been  granted  a  franchise  to 
lay  a  double  track  in  a  street,  a  subsequent 
ordinance  restricting  Its  right  to  the  use  of 
a  single  track  is  not  an  unreasonable  restric- 
tion of  the  company's  right,  or  a  material 
modification  of  a  prior  ordinance  granting 
the  company  permission  to  lay  double  tracks 
in  the  street  for  many  miles,  and  that  a  fail- 
ure to  provide  any  compensation  to  the  street 
railway  company  for  taking  up  one  track 
in  the  street  in  which  It  has  laid  a  double 
track,  after  notice  from  the  city  authorities 
to  permit  but  one  track  on  the  street,  ddes 
not  make  the  ordinance  Tmreasonable.  Ac- 
cording to  that  case,  which  is  a  well-reason- 
ed one,  it  would  have  been  a  valid  exercise 
of  the  town  council  of  Phoebus'  discretion 
to. provide  that  appellant  should  not  lay  a 
double  track  in  Mellen  street,  even  had  that 
right  been  conferred  by  a  previous  ordinance 
of  the  town,  and  that  It  would  not  have  been 
a  violation  of  any  vested  right  in  appellant, 
growing  out  of  the  previous  ordinance.  The 
right  of  the  board  of  supervisors  to  control 
Mellen  street  after  it  had  been  severed  from 
the  county  of  Elisabeth  City  and  became  a 
part  of  the  territory  within  the  limits  of  the 
town  of  Phcebus  ceased,  and  the  control  of 
Mellen  street  was  from  that  time  as  abso- 
lutely under  the.  control  of  the.  l30wn  authori- 
ties of  PhoBbus  as  if  the  town  had  been  In- 
corporated before  the  charter  of  appellant 
.mas .granted.    .  •  .      u i  . 


In  Ogden  Clt^  Ey.  Ca  v.  Ogden  City,  7 
Utah,  207,  26  Pac  288,  the  city  granted  the 
plaintiff  railway  company  the  right  to  lay  a 
track  in  a  street,  and  afterwards  granted 
defendant  the  right  to  lay  a  double-track 
railway  in  the  same  street  Before  defend- 
ants commenced  work,  plaintiff  sued  to  en- 
join them  from  laying  their  track,  and  to 
have  the  ordinance  giving  them  a  right  of 
way  declared  void;  alleging  that  It  (plain- 
tiff) had  constructed  a  single  tracks  and  that, 
if  it  were  to  lay  down  Its  other  track,  and 
defendants  their  two  tracks,  other  modes  of 
public  travel  would  be  obstructed,  and  also 
that  def^idants*  wires  and  poles  would  In- 
terfere with  plaintiff's  rights  as  the  owner 
of  property  abutting  on  the  street  Held, 
"that  a  demurrer  to  the  complaint  was  prop- 
erly sustained.*'  This  decision  is  in  accord- 
ance with  the  principle  enunciated  In  the  au- 
thorities cited  above — ^that  a  municipality 
has  an  inherent  and  continuing  right  to  con- 
trol and  regulate  the  use  of  Its  streets  with- 
in its  limits. 

In  Henderson  v.  Ogden  City  Ry.  Co.,  cited 
in  the  last-named  cas^  the  opinion  says  such 
railroads  and  their  business  are  subject  to 
the  police  power,  which  the  government  can- 
not divest  Itself  of  by  eontract  or  otherwise, 
and,  being  so  possessed  of  it.  It  is  its  duty 
to  make  use  of  It  whenever  the  public  good 
demands  X  that  It  shall.  The  Legislature  did 
not  authorize  the  city  council  of  Ogden  City 
to  grant  to  the  appellants  the  exclusive  right 
of  way  upon  the  street  in  question,  nor  do  we 
think  it  had  the  power  to  do  It  7  Utah,  199, 
26  Pac.  286. 

Whether  the  establishment  of  a  double- 
track  system  of  electric  railway  in  a  street 
in  addition  to  a  single-track  system  already 
there,  would  unduly  overcrowd  the  street  and 
render  it  unsafe  to  travelers  thereon,  is  a 
matter  for  the  public  to  deal  with,  and  not  a 
competing  corporation  seeking  to  maintain  a 
monopoly  in  the  street  Grand  Rapids  Bridge 
Co.  V.  Prange,  35  Mich.  400,  24  Am.  Rep.  586. 

In  BlUott  on  Roads  &  Streets,  §  746,  the 
learned  author  says:  **There  is  some  conflict 
in  the  decided  cases  upon  the  question  of  the 
power  of  the  Legislature  to  grant  4kn  excluslTe 
right  to  a  street  railway  company  to  occupy 
and  use  a  highway.  Some  authorities  ImM 
that  the  Legislature  cannot  create  a  mon<^ 
oly  by  granting  an  exclusive  privilege,  and 
there  is  much  reason  for  this  doctrine.  [Cit- 
ing numerous  authorities.)  At  all  eventn,  the 
ccmstruction  should  be  liberal  in  favor  of  tiie 
public,  and  strict  as  against  the  corporation 
claiming  an  exclusive  privilege  or  monopoly.** 
Again,  in  section  746,  the  same  author  says: 
'*The  effect  of  a  grant  to  use  a  designated 
part  of  a  highway  is  to  license  the  conq^any 
first  in  point  of  time  to  occupy  and  use  the 
designated  space,  but  it  does  not  follow  from 
that  that  the  statute  creates  a  monopoly, 
since  others  may  occupy  other  parts  of  the 
same  highway.*'  Again,  in  section  760;*  he 
says:  *'If  the  company  which  secures  the  first 
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grant  actually  occupies  the  streets  IC  Is  au- 
thorised to  use,  then  there  U  much  reason  for 
afllrmlng  that  its  right  to  the  part  of  the 
street  actually  occupied  and  used  is  para- 
mount and  ezdusiTe^  By  actually  taking 
possessionoC  the  street  and  using  it  for  the 
accommodation  of  the  public,  the  company 
first  in  point  of  time  does  such  acts  as  vest 
its  right  But  to  have  this  effect,  the  com* 
pany,  as  it  seems  to  us,  must  take  possession 
in  good  faith,  and  for  the  purpose  of  con>- 
structiniT  and  operating  such  a  railway  as  the 
grant  contemplates.  A  colorable  possession, 
takm  solely  for  the  purpose  of  keeping  out 
other  companies,  and  unaccompanied  by  acts 
indicating  an  intention  to  furnish  reasonable 
facilities  for  the  accommodation  of  the  pob- 
lic,  ought  not  to  be  regarded  as  sufficient  to 
A*est  a  right  under  the  general  license."  In 
section  751  the  same  author,  in  discussing 
"when  grant  may  be  made  to  other  compa- 
nies," says:  *'We  very  much  doubt  whether  a 
general  grant  which  would  prevent  the  Legis- 
lature or  the  municipal  authorities  from 
granting  pri^eges  to  other  companies  would 
be  valid  in  cases  where  the  right  to  use  the 
highway  is  left  entirely  to  the  licensee,  for 
this,  as  we  believe^  would  be  a  surrender  of 
the  police  power,  which  the  Constitution  will 
not  permit.  The  Legislature  cannot  bind  it- 
self not  to  legislate  for  the  welfare  of  the 
public^  and  it  would  seem  to  .follow  that  it 
cannot  rightfully  place  Itself  in  a  position 
where  it  cannot  make  provision  for  the  pub- 
lic neceesitiesb  U  it  cannot  do  this,  then.it 
cajmot  make  a  grant  which  leaves  it  entirely 
in  the  discretion  of  a  private  corporation  to 
provide,  or  decline  to  provide,  the  facilities 
for  trairel  upon  the  highways  which  are  de^ 
manded  by  the  public  welfare.  We  think 
there  is  sufficient  reason  for  affirming  thst 
th^  legislature  must  retain  the. power  to  pro- 
vide for  th6  necessities  of  the  public,  and  that 
a-  general  grant  to  occupy  highways  is  only 
effective  when  something  is  done  vesting  the 
right  granted,  and  securing  what  the  public 
requires.  Until  something  is  done  Vesting 
the  granted  privilege^  it  Is  within  the  legisla- 
tive power  to  secure  the  welfare  of  the  pub- 
lic by  granting  the  necessary  license  to  an- 
other company,  although  there  may  be  a  pri- 
or general  grant" 

In  the  case  at  bar  the  appellant  for  about 
18  months  had  used  only  a  single  track  on 
Mellen  street-^the  cars  thereon  running  but 
in  one  tlirection,  and  returning,  as  has  been 
remarked,  upon  another  street— and  did  no 
act  indicating  an  intention  to  furnish  rea- 
sonable fiadlities  for  the  accommodation  of 
the  public  on  Mellen  street  until  appellee, 
to  the  exercise  of  the  right  conferred  upon 
It  by  its  charter  and  the  ordinance  of  the 
council:  of  Phoebus,  began  work  in  locating 
its  tracks  upon  Mellen  street,  and  had  been 
enjoined  at  the  suit  of  the  appellant  from 
further  proceeding  with  its  work.  There  is 
nothing  whatever  in  the  charter  of  appellant 
or  In  the  permit  granted  it  by  the. board  of 


sdpervisors  of  Elizabeth  City,  county,  author- 
Ising  it  to  lay  a  double  track,  upon  Mellen 
str^t  that  Indicates  an  intention  on  the 
part  of  the  granting  power  to  confer  upon 
appellant  exclusive  right  to  use  and  occupy. 
Mellen  street  for  the  operation  of  a  street- 
car line.  There  is  nothing  in.  the  acts  done 
by  appellant  indicating  a  purpose  on  its  part 
to  provide  the  necessary  facilities  for  the 
traveling  public  on  Mellen  street  and,  under 
the  circumstances,  the  council  of  Phoebus  was 
well  warranted  in  the  exercise  of  its  right 
to  promote  the  welfare  of  its  citizens  by 
conferring  upon  the  appellee  company  the 
right  to  occupy  the  street  with  its  tracks: 
If,  as  contended  for  appellant,  the  appellee 
has  forfeited  any  of  its  rights  under  its 
charter  or  the  ordinance  of  the  town  of  Phoe- 
bus by  reason  of  its  failure  to  complete  its 
line  witiiin  the  time  limited  in  the  charter 
or  ordinance,  the  forfeiture  could  undoubt- 
edly have  been  waived  by  the  state  of  Vlr-. 
ginia  and  the  town  of  Phcebus,  and  the  waiv- 
ing of  the  forfeiture  is  not  the  granting  of 
a  new  right  Therefore  the  provision  of  the 
new  Constitution  to  which  appellant  refers 
does  not  apply.  The  charter  of  appellee  has 
been  so  amended  as  to  extend  the  time  fbr 
the  completion  of  the  appellee's  road  to  1006, 
and  section  8  of  the  franchise  granted  it  by 
the  town  of  Phoebus  was  so  amended  as  to 
give  twO'  years  and  six  months*  after  Jan- 
uary 1,  ^^001,  in  which  to  complete  the  work 
in  that  town.  The  construction  of  appellee's 
railway  in  Mellen  street  was  stopped  by  the 
injunction  sued  out  by  the  appellant  '*Where 
the  failure  to  complete  the  road  is  due  to 
extrinsic  causes,  and  in  no  wise  the  fault 
of  the  company — for  example,  by  injunction. 
-n*  •  ♦  the  right  of  the  company  i<«  not' 
lost''  28  Am.  &  Eng.  Enc.  of  U  (old  Ed.) 
973^.-  If  from  any  cause  appellee  has  for* 
felted  its  right  to  lay  its  tracks  and  opeiate 
its  cars  on  and  over  Mellen  street  such  for^ 
feiture  cannot  be  taken  advantage  of  in  a. 
private  action,  and  can  only  be  enforced  on 
behalf  of  the  public  at  the  election  of  th« 
state.  Pixley  v.  Roanoke  Nav.  Co.,  75  Va. 
320;  Grand  Rapids,  etc.,  Co.  v.  Prange,  su  . 
pra;  People  v.  Albany  A  Ver.  R.  Co.,  24  M 
Y.  261,  82  Am.  Dec  295;  Mackall  v.  a  A 
a  Canal  Co.,  94  U.  S.  308,  24  L.  Ed.  161; 
NelUsonSt  Rys.  127. 

It  abundantly  appears  in  the  record  that 
from  the  comii^  into  existence  of  the  appelr 
l^  company  it  has  been  obstructed,  wher- 
ever obstruction  was  possible,  by  the  appel- 
lant company  in  the  progress  of  its  work  at 
many  points  along  its  line,  while  in  its  faih 
ure  to  construct  a  double  track  on  Mellen 
street  the  appellant  company  considered  only 
the  Item  of  cost  to  itBClf,  and  the  advantage 
to  it  in  suppressing  competition,  and  seems 
not  to  have  considered  the  convenience  or 
necessity  of  the  traveling  public  in  the  towu 
of  Pho&bus.  The  facts  and  circumstances 
surrounding  irppellant  at  the  time  this  liti- 
gation was  begun,  indicate  that  the  public. 


844 


47  SOUTHEASTERN  REPORTER. 


(Va 


Interest  was  never  even  remotely  considered. 

The  argument  of  the  case  has  taken  a  very 
mnch  wider  range  than  the  issues  to  be  de- 
termined Justify,  and  therefore  we  have  not 
andertalcen  to  consider  all  of  the  many  ques- 
tions discussed,  nor  to  review  the  innumer- 
able authorities  cited. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  appealed  from  ia  right,  and 
should  be  affirmed. 

KEITH,  P.,  absent 


(102  Va.  733) 

OITX  OF  RICHMOND  et  aL  y.  WILLIAMS 

et  al. 

(Sapreme  Court  of  Appeals  of  Virginia.    June 

16,  1904.) 

TAXATION— fiPKClAL  ASSESSMENTS— OWNBK^ 
LIENORS. 

1.  Creditors  secured  by  a  deed  of  trust  are  not 
the  owners  of  the  land,  within  the  meaning  of 
Act  Feb.  19,  1892  (Acts  1891-92,  p.  505,  c  312), 
providing  that  the  owners  shall  be  given  notice 
and  opportunity  to  be  heard  before  assessments 
for  improvements  are  levied  against  property. 

Appeal  from  Chancery  Court  of  Richmond. 

Bill  by  C.  U.  Williams  and  another,  trus- 
tees, against  the  city  of  Richmond  and  oth- 
ers. From  the  decree,  the  city  appeals.  Re- 
versed. 

H.  R.  Pollard,  for  appellant  Leake  dt 
Carter  and  L.  L.  Lewis,  for  appellees. 

GARDWELL,  J.  On  the  14th  day  of  Oc- 
tober, 1889,  C.  B.  Belvin  was  the  owner  in 
fee  of  certain  real  estate,  situated  in  that 
section  adjacent  to  the  city  of  Richmond 
known  as  **Lee  District,"  and  on  that  date 
he  conveyed  the  whole  of  said  real  estate 
to  C.  U.  Williams  and  N.  W.  Bowe,  trustees, 
in  trust  to  secure  the  payment  of  the  sum 
of  $13,440,  evidenced  by  nine  negotiable 
notes  of  even  date  with  the  deed,  which  deed 
was  duly  recorded  in  the  clerk's  office  of 
H^irico  county  court  on  October  17,  1889. 
On  the  19th  day  of  February,  1892,  an  act 
of  the  General  Assembly  of  Virginia  was 
passed  (Acts  1891-92,  p.  505,  c.  312)  by  which 
the  corporate  limits  of  the  city  of  Richmond 
were  extended  in  such  manner  that  all  of 
the  said  real  estate  was  brought  into  the  lim- 
its  of  the  city;  and  by  deed  dated  March  14» 
1892,  recorded  in  the  office  of  the  clerk  of 
the  chancery  court  of  Richmond  City,  and  in 
Henrico  county  court  clerk's  office,  Belvin 
and  wife  conveyed  the  same  property  de- 
scribed in  the  deed  of  October  14,  1889,  to 
H.  Seldon  Taylor,  Chas.  A.  Rose,  and  M.  M. 
Gilliam,  trustees,  in  trust  to  secure  certain 
negotiable  notes,  all  of  which  were  paid  at 
maturity,  except  one  for  $22,800,  which  has 
not  been  paid  in  full.  This  note  was  held 
and  owned  by  Charles  R.  Skinker,  W*  M. 
Walton,  and  Mary  Walton  Kent  Default 
haying  been  made  in  the  payment  of  the  note 
of  $12,000,  secured  by  the  deed  of  trust  to 
WUliama  and  Bowe,  trustees,  by  direction  oft 


the  holders  of  the  note  they  proceeded  under 
their  deed  of  trust,  on  October  — ,  1000,  to 
sell  enough  of  the  land  to  pay  the  said  d<(bt 
and  interest,  costs  of  sale,  the  execution  of 
the  trust,  and  to  pay  the  state  and  city  taxes 
in  arrears  on  the  property.  The  land  left 
unsold  at  this  sale  was  not  sufficient  to  pay 
the  debt  still  due  Skinker  and  others  by  at 
least  $1,500.  Among  the  taxes  assessed 
against  the  property  sold  by  Williams  and 
Bowe,  trustees,  in  favor  of  the  city  of  Rich- 
mond, was  a  special  assessment  for  grading 
the  streets  upon  which  said  lands  front, 
which  grading  bills  so  assessed  were  made 
under  ordinances  of  the  city  of  Richmond 
passed  after  the  recordation  of  the  trust  deed 
from  Belvin  and  wife  of  March  14,  1892,  to 
Taylor  and  others,  trustees,  to  wit,  in  the 
years  1892  and  1893;  the  assessments  of  said 
grading  bills  being  made  in  the  years  1897 
and  1898»  and  amounting  to  $941.22,  prin- 
cipal and  interest,  as  of  December  1,  1900. 
A  question  having  arisen  as  to  whether  Skin- 
ker and  others,  holding  the  lien  of  the  trust 
deed  of  March  14,  1892,  or  the  dty  of  Rich- 
mond, by  reason  of  Ita  lien  for  the  grading 
bills  assessed  on  the  property  sold  by  Wil- 
liams and  Bowe,  held  a  prior  lien  on  said 
property,  Williams  and  Bowe,  trustees,  filed 
their  bill  of  interpleader  in  the  chancery  court 
of  the  city  of  Richmond,  making  the  dty,  H. 
Seldon  Taylor,  and  others,  trustees  in  the 
deed  of  March  14^  1892,  and  Charles  R.  Skin- 
ker and  others,  the  holders  of  the  unpaid 
debt  secured  by  said  deed,  parties  defend- 
ant; and  upon  the  hearing  of  the  cause  up- 
on the  bill,  the  answers  of  the  several  de- 
fendants thereto,  and  a  statement  of  facts 
agreed  by  all  parties,  the  chancery  coiurt 
held  that  the  claim  asserted  by  Skinker  and 
others  upon  the  funds  remaining  in  the  hands 
of  Williams  and  Bowe,  trustees,  and  de- 
posited by  them  in  the  City  Bank  of  Rich- 
mond to  the  credit  of  the  court  in  this  cause, 
was  a  superior  Hen  thereon  to  that  of  the 
city  for  the  grading  bills  in  question,  and  so 
decreed.  It  is  from  this  decree  that  an  ap- 
peal was  taken  to  this  court  by  the  dty  of 
Richmond. 

The  assessments  for  the  grading  of  the 
streets  through  the  property  of  Bdvin,  upon 
which  the  lien  of  the  deed  of  trust  held  by 
Skinker  and  others  rests,  were  made  under 
sections  8  and  4  (pages  605  and  506)  of  the 
act  of  Assembly  extending  the  corporate  lim- 
its of  the  city  of  Richmond,  above  referred 
to,  which  provides  as  follows: 

'*Sec.8.  The  dty  coundl  of  the  said  dty 
may  make  such  improvements  within  said 
territory  as  it  now  has  the  power  as  to  the 
property  within  its  present  limtts;  but  no 
Improvement  shall  be  made  at  the  expense 
of  the  abutting  owners  until  after  allegations 
shall  have  been  heard." 

And  the  fourth  section  contains  tiie  provi- 
sion that  the  assessments  for  the  improve- 
ments authorised  by  the  act  "shall  be  a  lien 
on  such  lots  until  paid,"  meaning  the  lots 
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abattlng  upon  the  improTements  made.  The 
improyements  in  question  here  were  made  in 
proceedings  commenced  on  the  petition  of 
Charles  B.  Belvin  himself,  l^  resolntions  of 
the  city  council  directing  the  committee  on 
streets  of  the  city  council  to  hear  "allega- 
tions'* for  and  against  the  proposed  improve- 
ments. A  time  was  fixed  by  the  committee 
for  the  hearing  of  said  allegations,  and  It  is 
agreed  that  Belvin  was  duly  served  with  no- 
tice a  .reasonable  time  prior  to  the  hearing 
given  by  the  committee,  and  either  appeared 
before  the  committee  and  declared  in  favor 
of  the  proposed  improvements,  or  failed  to 
appear  or  otherwise  make  protest  against 
them.  His  petition  for  the  improvementsr— 
that  is,  the  opening  and  grading  of  the 
streets  through  his  property— asked  that  the 
work  should  be  done  under  and  in  accord- 
ance with  the  provisions  of  the  act  of  Assem- 
bly extending  the  city  limits  so  as  to  bring 
his  property  within  the  limits  of  the  city,  of 
February  19,  1892,  supra,  and  the  provisions 
of  the  charter  of  the  city  as  it  then  stood; 
and  in  a  suit  instituted  by  him  thereafter, 
and  after  the  improvements  he  asked  for  had 
been  made,  he  attacked  the  said  act  extend- 
ing the  corporate  limits  of  the  city  as  uncon- 
stitutional, but  it  was  held  by  the  chancery 
court  of  the  city  of  Richmond,  in  which  the 
cause  was  pending,  that  he  was  then  estop- 
ped to  assert  the  unconstitutionality  of  the 
act,  and  he  was  denied  an  appeal  from  that 
decree  by  this  court. 

A  decision  of  the  case  turns  upon  the  ques- 
tion whether  or  not  the  appellees,  Skinker 
and  others,  creditors  secured  by  the  deed  of 
trust  above  mentioned,  are  owners,  within 
the  meaning  of  the  act  of  February  19,  1892, 
and  entitled  to  notice  and  an  opportunity  to 
be  heard  before  the  assessments  in  question 
upon  the  property  of  Belvin,  upon  which 
their  debt  was  secured,  became  final  and  con- 
stituted a  lien  upon  the  property. 

It  may  be  said  in  the  outset  that  the  cus- 
tom and  form  of  procedure  in  the  levying  of 
an  assessment  upon  lots  abutting  upon  a 
street  improved,  to  meet  the  costs  of  such  im- 
provements, has  not,  so  far  as  we  have  been 
able  to  ascertain,  recognized  the  right  of  a 
deed  of  trust  creditor  to  notice  and  an  appor- 
tunity  to  be  heard  before  an  assessment  is 
made  upon  lots  abutting  on  the  improve- 
ments. 

When  the  act  of  February  19^  1892,  supra, 
was  passed,  the  council,  by  the  charter  of 
the  city  as  it  then  stood,  was  expressly  au- 
thorized to  make  improvements  of  streets  by 
grading,  paving,  etc.,  at  the  expense,  in 
whole  or  in  part,  of  abutting  owners,  and 
was  further  invested  with  the  power  to  col- 
lect the  cost  of  such  improvements  by  the 
Bame  processes  which  it  was  authorized  to 
use  to  collect  taxes.  Acts  1869-70,  p.  120,  c. 
101.  And  by  ordinance  of  the  council  it  was 
expressly  provided  that  "all  amounts  which 
hereafter  become  due  and  payable  to  the  city 
by  property  owners  by  and  on  account  of 


any  paving,  grading,  sewers,  sewer  connec- 
tions and  other  Improvements  made  by  the 
order  of  the  council  are  to  be  c<dlected  as  and 
in  the  manner  prescribed  for  the  collection 
of  city  taxes."    City  Code  1885,  pp.  172,  173. 

The  contention  that  a  lienor  by  deed  of 
trust  or  otherwise  is  to  be  recognized  or  dealt 
with,  in  the  assessment  of  taxes,  finds  noth- 
ing to  sustain  it  in  the  statutes  providing  for 
the  assessment  and  collection  of  taxes  for 
general  purposes.  By  an  examination  of  the 
statute  (chapter  24  of  the  Code  of  1887),  and 
other  statutes  in  pari  materia,  it  will  be  seen 
that,  in  the  assessment  of  lands  with  a  tax, 
the  owner  (that  is,  "the  perdon  who  by  hhn- 
self  or  his  tenant  has  the  freehold  in  posses- 
sion**) is  alone  dealt  with  or  recognized  as 
entitled  to  notice  of  the  proposed  tax.  The 
conveyance  of  land  to  trustees  to  secure  the 
payment  of  a  debt  is  not  regarded  as  chan- 
ging the  ownership  or  the  status  of  the  land, 
with  respect  to  the  proceedings  necessary  to 
subject  it  to  taxation.  Section  459  of  the 
statutes  (Code  1887)  provides  for  the  making 
out  by  the  clerk  of  the  court  of  lists  of  all 
deeds  of  conveyance  of  land  admitted  to  rec^ 
ord  in  the  office  of  such  clerk  during  the  cur- 
rent year,  which  is  to  be  furnished  to  the 
commissioner  of  the  revenue  for  the  pr(^)er 
transfer  of  lands  from  the  grantor  in  such 
deeds  to  the  grantee,  but  that  section  ex- 
pressly requires  that  such  list  shall  not  in- 
clude deeds  of  trust  or  mortgages  made  to 
secure  debts.  It  is  only  by  express  provision 
of  the  statute  and  of  the  charter  of  the  city 
of  Richmond,  or  its  ordinances,  relating  to 
the  redemption  of  real  estate  delinquent  for 
state  or  city  taxes,  that  "any  person  having 
the  right  to  charge  such  real  estate  for  a 
debt"  may  redeem. 

In  Thomas  v*  Jones,  94  Va.  756^  27  S.  B. 
813,  it  was  held  that  a  lien  for  taxes  is  su- 
perior to  a  vendor's  lien;  and  in  Stevenson 
V.  Henkle^  100  Va.  591,  42  S.  B.  672,  it  was 
expressly  decided  that  "a  lien  for  taxes  as- 
sessed on  land  is  superior  to  a  prior  deed 
of  trust  to  secure  the  payment  of  money.'* 
It  is  well  settled  that  assessments  to  meet 
the  costs  of  local  Improvements  are  made 
mider  the  taxing  power,  and  that  the  stat- 
ute under  which  it  is  proposed  to  make  such 
an  assessment  must  provide  for  reasonable 
notice  to  the  "owner"  of  the  land  to  be  as- 
sessed, and  an  opportunity  to  appear  before 
a  designated  tribunal  and  have  a  hearing 
for  or  against  the  assessment  at  some  stage 
in  the  proceedings  before  the  assessment  be- 
comes final.  It  must  also  be  made  to  ap 
pear  that  such  notice  and  hearing  has  been 
given  him,  to  contest  the  legality,  justice, 
and  correctness  of  the  assessment,  before 
it  is  finally  determined  upon;  otherwise  the 
requirement  of  "due  process  of  law"  would 
not  be  met,  and  the  assessment  would  be 
void.  This  is  the  law  as  laid  down  repeat- 
edly by  this  court  and  by  the  Supreme  Court 
of  the  United  States,  the  latest  decision  of 
this  court  being  in  Adams  ¥•  City  of  Roan* 
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oke,  101  Va.  — ^»  45  S.  E.  881;  and  one  of  the 
latest  by  the  Supreme  Court  of  the  United 
States  Is  Volght  v.  Detroit,  184  U.  S.  115, 
22  Sup.  Ct  337,  46  L.  Ed.  459.  In  neither  of 
these  cases,  nor  in  the  cases  they  cite  and 
review,  is  there  anything  to  be  found  tihat 
sustains  the  contention  that  a  deed  of  tmst 
creditor  or  mortgagee  is  to  be  regarded  as 
an  "owner  of  the  land,"  to  whom  notice  and 
an  opportunity  to  be  heard  is  to  be  given 
as  to  a  proposed'  assessment  to  meet  the 
costs  of  local  improyements.  In  the  later 
case  of  Turpln  v.  Lemon,  187  U.  S.  51,  28 
Sup.  Ot  20.  47  L.  Ed.  70,  when  referring 
to  proceedings  for  the  imposition  of  special 
taxes  for  local  improyements,  practically  the 
same  expression  is  used,  viz.,  that,  in  pro- 
ceedings for  the  imposition  of  special  taxes 
for  local  improyements,  notice  to  the  owner 
at  some  stage  of  the  proceedings,  as  well  as 
an  opportunity  to  defend,  is  essential.  It  is 
true  that  this  court  has  said  in  Chapman  ▼. 
Chapman,  91  Va.  897,  21  S.  E.  818,  50  Am. 
St.  Rep.  846,  and  in  other  cases,  that  trus- 
tees in  a  deed  of  trust  and  the  creditors 
secured  aro  regarded  as  purchasers  for  a 
valuable  consideration,  but  it  is  not  thereby 
meant  that  they  become  the  owners  of  the 
land  conveyed.  *They,''  as  was  said  in  Wil- 
liams V.  Lord  ft  Robinson,  75  Va.  404,  ''ac- 
quire title  to  the  security  of  the  deed  of  trust, 
and  stand  In  the  attitude  of  bona  fide  pur- 
chasers of  thl^';  but  this,  we  repeat,  does 
not  make  them  owners  of  the  land  conveyed, 
within  the  contemplation  of  the  statute  au- 
thorising the  imposition  of  a  general  tax, 
or  of  a  statute  authorizing  an  assessment  of 
a  special  tax  to  meet  the  cost  of  local  lm< 
provemeuts,  and  requiring  notice,  etc^  as 
to  the  assessment  proposed.  If  they  are  to 
be  so  regarded,  why  not  a  Judgment  creditor, 
or  one  holding  a  mechanic*s  Hen,  or  any 
other  lien,  upon  the  property  benefited  by  a 
local  improvement?  Assessments  for  local 
improvements  proceed  upon  the  theory  of 
peculiar  benefits  conferred  upon  the  persons 
liable  to  tiie  assessment  in  the  enbancement 
of  the  value  of  their  property  by  the  im- 
provements, and  the  enhancement  of  the 
value  of  the  property  upon  which  a  debt  Is 
secured  cannot  be  considered  as  the  taking 
of  the  property  of  the  creditor  in  any  sense. 

"In  the  assessment  of  a  general  tax,  the 
law  does  not  regard  the  different  Interests 
in  the  assessment  It  looks  to  tte  person 
having  tiie  present  right  of  enjoyment  of 
the  land  to  be  assessed,  whether  tenant  for 
life  or  years,  fbr  the  tax  on  the  fee-simple 
value  of  the  land,  and  such  person  is  the  one 
to  be  assessed  with  the  land.'*  Burroughs 
on  Taxation,  223. 

"As  a  genera]  rule,  taxes  are  imposed  up- 
on the  owner  or  person  in  possession  of 
real  estate,  as  a  whole  or  as  one  entire  in- 
terest, without  reference  to  tiie  particular 
estates  or  Interests  in  the  property.  The 
land  being  charged  with  the  taxes,  all  claims 
and  pretentions  must  j^ield  to  such  charge. 


and  all  persons  must  take  notice."  25  Am. 
A  Bug.  Enc  of  U  (1st  Ed.)  122. 

"The  word  'owner"  includes  any  person 
who  has  the  usufruct  control,  or  occupa- 
tion of  the  land,  whether  his  interest  in  it  is 
an  absolute  fee  or  an  estate  less  than  a  fee." 
17  Am.  &  Bng.  Enc  of  L.  (1st  Ed.)  299,  800. 
See^  also,  note  to  above  text  on  page  801, 
where  it  is  said,  upon  authority  of  a  number 
of  cases  cited,  that  the  owner  or  proprietor 
of  a  property  is  the  person  in  whom,  with 
his  or  her  assent  It  is  for  the  time  being 
beneficially  vested,  and  who  has  the  occu- 
pation or  control  or  usufruct  ol  it;  e.  g.,  a 
lessee  I9,  during  the  term,  the  owner  of  the 
property  demised. 

In  CAty  of  Norwich  v.  Hubbard,  22  Conn. 
587,  the  same  contentions  were  made  that 
are  made  in  the  case  here  under  review,  but 
it  was  held  otherwise,  tlie  opinion  saying: 
"A  mortgagee  out  of  possession  is  not  the 
proprietor  of  the  mortgaged  premises,  and 
in  common  parlance  was  never  spoken  of  as 
such.  Nor  is  he  to  be  so  recognised  in  a  legal 
sense.  *  *  *  In  truth,  the  mortgagee  has 
only  a  lien,  and  cannot  be  omsidered  <Mr 
treated  as  a  proprietor  or  owner  of  the  mort- 
gaged estate.  This  view  is  corroborated  by 
analogous  cases.  In  laying  out  new  high- 
ways, either  by  selectmen  or  by  the  county 
courts,  or  in  repairing  old  ones,  no  provision 
is  made  by  law  for  notice  to  be  given  to  mort- 
gagees, nor,  in  practice.  Is  this  ever  done. 
The  interests  of  mortgagees  are  not  regard- 
ed in  these  proceedings.  They  are  neces- 
sarily connected  with  the  interests  ef  the 
mortgagor,  and,  in  this  respect  subject  to 
them.  However  reasonable  we  may  believe 
it  to  be  that  a  mortgagee  diould«  by  a  time- 
ly notice,  have  an  opportunity  of  protecting 
his  rights,  which  the  mortgagor  has  neglect- 
ed, yet  as  neither  the  charter  of  the  city, 
nor  any  other  law,  has  provided  for  this, 
we  cannot  require  it,  without  the  exercise  of 
powov  which  we  do  not  possess.  It  is  sufll- 
dent  in  order  to  create  and  enforce  this  lien 
fan  assessment  for  a  local  improvement), 
that  the  city  has  done  everything  required 
of  it  by  the  charter  and  the  law."  To  the 
same  effect  is  the  similar  case  of  Schumack- 
er  T.  Tbberman,  56  Gal.  508* 

It  is  the  property,  primarily,  that  is  taxed 
for  local  improvements,  not  the  individual. 
Asberry  v.  City  of  Roanoke,  01  Va.  582,  22 
S.  EL  360,  42  L.  R.  A.  636,  and  authorities 
cited. 

In  Osterberg  ▼.  Union  Trust  Co.,  03  U.  S. 
424,  28  L.  Ed.  964,  it  Is  held  that  "a  lien  for 
taxes  does  not  stand  upon  the  footing  of  an 
ordinary  incumbrance,  and,  unless  otherwise 
directed  by  statute,  It  Is  not  displaced  by  a 
sale  of  the  property  under  a  pre-existing 
Judgment  or  decree." 

There  is  nothing  in  the  case  of  Morey  v. 
City  of  Duluth,  75  Minn.  221,  77  N,  W.  829. 
so  much  relied  on  by  appellant  that  Is  op- 
posed to  the  view  we  take  of  the  case  at  bar. 
It  is  true  that  the  Supreme  Court  of  Minne- 
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sou,  in  construing  tbe  cbarlBr  of  the  city  of 
£hi)ath»  under  review,  and  under  which  an 
EBsesament  upon  land  had  heen  made  for 
local  improyements,  held  that  mortgageee 
were  included  in  the  terms  ''persons  inter- 
ested" and  ''owner,"  as  used  In  the  charter, 
and  had  the  right  to  appear  and  oppose  the 
confirmation  of  the  assessment  and  the  en- 
try of  the  Judgment  therefor;  but  it  was 
also  held  that  they  had  in  that  case  failed  to 
do  so,  they  were  concluded  thereby,  and  the 
lien  of  the  Judgment  was  upheld  as  a  lien 
paramount  to  the  title  or  claim  of  the  mort* 
gagees.  In  other  words,  the  effect  of  the 
decision  is  merely  ttiat,  under  the  peculiar 
phrase<dogy  of  the  city's  charter,  all  persons 
interested  in  the  assessment,  as  well  as  the 
owner  of  the  property  proposed  to  be  assess- 
ed, are  given  the  right  to  appear  at  the  hear- 
ing on  the  application  for  confirmation  of  the 
assessment,  and  it  was  the  duty  of  the  court 
to  hear  them. .  The  opinion  in  the  case  fully 
refutes  the  contention  that  is  made  in  this^ 
case,  viz.,  that  the  lien  of  an  assessment  for 
local  improvements  cannot  be  upheld  as  a 
prior  lien  on  the  pro^rty  upon  which  the 
assessment  is  made,  unless  espressly  made 
so  by  statute.    It  says: 

"It  is  true,  as  claimed  by  plaintiff,  that  the 
lien  of  the  assessment  attaches  at  a  time 
fixed  by  the  charter— that  is,  from  and  after 
the  time  of  the  confirmation  of  the  assess- 
ment roll,  and  filing  thereof— -but  this  does 
not  Justify  the  conclusion  that  the  lien  is 
subordinate  to  all  prior  liens  on  the  land, 
although  the  charter  does  not  expressly  de- 
clare that  the  lien  of  the  assessment  is  para- 
mount to  all  other  liens. 

"When  the  several  provisions  of  the  chaiv 
ter  to  which  we  have  referred  are  read  ahd 
considered  together,  it  is  clear  that  the  only 
reasonable  construction  which  can  be  given 
to  them  is  that  the  lien  of  the  assessment, 
when  it  once  attaches,  affects  all  interests  In 
or  liens  upon  thef  property,  without  reference 
to  the  time  when  they  are  acquired.  There- 
fore the  assessment  is  the  paramount  Hen 
on  the  property,  precisely  as  if  the  assess- 
ment were  a  general  tax.  Any  other  con- 
struction would  practically  defeat  the  whole 
scheme  for  local  improvements  provided  for 
by  the  charter.  The  Legislature  had  the  un- 
doubted power  to  so  make  the  assessment 
the  paramount  lien.  Provident  Institution 
for  Savings  v.  Jersey  City,  113  U.S.  606  [6 
Sup.  Ct.  612,  28  L.  Ed.  1102]. 

"The  proceeding  authorized  by  the  charter 
to  charge  land  with  the  cost  of  local  im- 
provements to  the  extent  of  benefits  received 
therefrom  is  one  in  rem.  It  is  the  whole  in- 
terest in  the  land  that  is  assessed  for  the 
improvement,  not  some  particular  estate 
therein*  The  improvement  is  for  the  benefit 
of  all  Interests  in  the  land— for  that  of  the 
lienholder  as  well  as  that  of  the  fee  owner 
—and  necessarily  the  lien  of  the  assessment 
for  the  Improvement  must  be  coextensive 
ivith  the  estfite  benefited  and  assessed.     8 


BlackweU,  Tax  Tit  f  ^95.  If  the  land  is 
sold  under  the  Judgment,  the  whole  estate 
and  interest  of  all  parties  thorehi  passes  to 
the  purchaser,  subject  to  the  right  of  re- 
demption, and  the  deed  is  made  prima  facie 
evidence  of  title  in  the  grantee.  The  title 
conveyed  by  the  deed  is  the  whole  interest 
in  the  land,  not  simply  that  of  the  fee  owner. 

'It  is  true  that  liens  of  the  class  to  which 
assessment  liens  belong  are  purely  statutory, 
and  that  their  existence  and  extent  depend 
on  the  statute.  But  our  construction  of  the 
charter  is  that  it  does,  by  necessary  implica- 
tion, provide  that  the  lien  of  the  assessment 
on  the  property  benefited  by  the  improvement 
shall  be  paramount  to  all  other  interests 
therein,  including'  prior  mortgages  or  other 
liens  thereon."* 

The  cases  of  Sherwood  v.  City  of  Lafay- 
ette, 109  Ind.  411,  10  N.  E.  89,  58  Am.  Rep. 
414,  and  State,  etc.,  v.  Insurance  Co.,  117  Ind. 
251,  20  N.  B.  144,  also  relied  on  as  sustaining 
the  view  of  the  lower  court  in  this  case,  are 
not  applicable.  The  first  named  was  a  con- 
demnation proceeding,  and  all  that  was  de- 
cided is  that  the  mortgagee,  and  not  the 
mortgagor  and  owner  in  fee  of  the  land  tak- 
en for  a  street,  was  entitled  to  the  damages 
awarded,  although  the  amount  had  already 
been  paid  to  the  mortgagor.  In  the  second- 
named  case,  the  court  was  dealing  only  with 
the  question  whether  the  lien  of  a  drainage 
assessment  levied  under  a  statute  of  the  state 
of  Indiana  is  Junior  to  the  lien  of  a  pre-exist- 
ing mortgage,  and,  reviewing  briefiy  the  stat- 
ute, held  merely  that  it  was,  as  the  Legisla- 
ture had  not  by  express  terms  given  the  Hen 
of  the  assessment  priority  over  pre-existing 
mortgages. 

The  process  of  taxation  does  not  require 
the  same  kind  of  notice  as  is  required  in  a 
suit  at  law,  or  even  in  proceedings  for  tak- 
ing private  property  under  the  power  of  emi- 
nent domain.  "It  involves  no  violation  of 
due  process  of  law  when  it  Is  executed  ac- 
cording to  customary  form  and  established 
usages,  or  in  subordination  to  the  principles 
which  underlie  them."  Turpin  v.  Lemon,  su- 
pra, and  authorities  cited. 

In  Stevenson  v.  Henkle,  supra,  referring 
to  tiie  cases  of  Simmons  v.  Lyle*s  Adm*r,  32 
Grat  752,  Com.  v.  Ashlin's  AdmV,  95  Va. 
145,  28  S.  E.  177,  and  Thomas  v.  Jones,  su- 
pra, as  holding  that  a  tax  lien  is  superior  in 
dignity  to  judgment  Hens  and  to  the  vendor*s 
lien,  and  in  fact  "prior  in  dignity  to  all  other 
liens,"  the  oirfnion  by  Harrison,  J.,  well  says 
that,  if  this  were  not  the  law,  "the  liens  upon 
the  land,  as  in  this  case,  would  often  be 
greater  than  the  valte  ttf  the  land,  and,  the 
tax  lien  being  inferior,  the  land  would  escape 
all  taxation."  The  principle  that  a  tax  lien 
is  superior  in  dignity  to  all  other  liens  upon 
the  land  on  which  it  is  assessed,  upheld  by 
the  foregoing  authorities,  must,  upon,  reason 
as  well  as  authority,  be  extended  to  assess- 
ment)! by  municipalities  for  local  lmptx>ve- 
ments,  which  are  in  the  nature  of  a  tax;  oth* 
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erwlse  the  whole  scheme  for  local  Improve- 
meotB  provided  for  in  the  charters  of  the 
several  cities  and  towns  in  this  state  would 
he,  as  said  in  Morey  v.  Git^  of  Duluth,  su- 
pra, "practically  defeated/'  since  such  im- 
provements might  be  completely  prevented  by 
a  mortgage  or  deed  of  trust  on  property 
equal  to  the  value  of  the  property. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  decree  appealed  from,  holding  that  "the 
paving  bills  of  the  city  of  Richmond  mention- 
ed in  these  proceedings  are  not  a  valid  lien 
upon  the  funds  deposited  in  the  City  Bank  of 
Richmond  •  •  ♦  to  the  credit  of  the  court 
in  this  cause,  as  against  the  beneficiaries  in 
the  deed  of  trust  from  Charles  E.  Belvin  and 
wife  to  H.  Seldon  Taylor  and  others,  trustees, 
of  March  14,  1892,"  is  erroneous,  and  should 
be  reversed  and  annulled,  and  the  cause  will 
be  remanded  to  the  chancery  court  of  the 
city  of  Richmond  to  be  further  proceeded 
with  in  accordance  with  this  opinion. 


(102  Va.  654) 

CITY  OF  PETERSBURG  v.  PETERSBURG 
AQUEDUCT  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,  1904.) 

mrinciPAi.  corporations  —  police  powbb  — 

STBEETS—OBSTBUCnON— WATER    COM- 
PANT— CHARTER  RIGHTS. 

1.  Under  Code  1887,  f  1093,  providing  that 
no  company  shall  occupy  with  its  works  the 
streets  of  a  city  without  the  consent  of  the 
council,  and  that  the  city  shall  have  power  to 
prevent  the  incumbering  of  the  streets  in  any 
manner  whatever,  a  city  has  power  to  prohibit 
a  water  company  orgamzed  and  chartered  when 
the  city  was  a  sparsely  settled  town,  and  which 
had  never  since  attempted  to  extend  its  sys- 
tem beyond  the  limits  then  established  from 
digging  up  and  obstructing  the  streets  in  ex- 
tending its  limits,  even  though  the  charter  of 
the  company  authorises  it  to  dig  up  streets  to 
lay  and  repair  its  pipes. 

2.  Conceding  that  a  water  company  was  en- 
titled under  its  charter  to  dig  up  and  obstruct 
the  streets  of  a  city  without  the  latter's  con- 
sent in  order  to  extend  its  system,  it  was  not 
entitled  so  to  do  where  the  facts  snow  it  to  be 
insolvent,  and  without  ade<iuate  means  either 
as  to  capita]  or  water  supply  of  properly  en- 
larging its  system. 

Appeal  from  Circuit  Court  of  City  of  Pet- 
ersburg. 

Suit  for  an  injunction  by  the  dty  of  Peters- 
burg against  the  Petersburg  Aqueduct  Com- 
pany. From  a  decree  for  plaintifC,  defend- 
ant appeals.    Reversed. 

Geo.  Maron  and  W.  B.  Mcllwaine,  for  ap- 
pellant   Davis  &  Davis,  for  appellee. 

WHITTLE,  J.  The  object  of  this  suit  Is 
to  enjoin  appellee  from  digging  up  or  other- 
wise obstructing  the  streets  of  the  city  of 
Petersburg  for  the  purpose  of  laying  water 
mains  therein*  without  the  consent  of  the 
city  council.  At  the  hearing  the  trial  court 
dismissed  the  bill  on  demurrer,  and  from 
that  decree  the  city  appeals. 

The  bill  preaents  the  following  case:  *Bj 


an  act  of  the  General  Assembly  passed  Fel>- 
ruary  22,  1822  (Acts  1821-22,  p.  73,  c.  96). 
the  aqueduct  company  was  chartered  for 
the  purpose  of  conducting  a  full  and  suffi- 
cient supply  of  water  from  springs  within 
the  corporate  limits  of  the  town  of  Peters- 
burg, or  within  a  mile  of  the  same,  or  from 
the  falls  of  the  river,  or  the  basin  of  the 
canal,  to  and  along  the  streets  of  the  town, 
provided  the  streets  or  highways  were  not 
to  be  opened  in  such  manner  as  to  prevent 
the  passing  of  teams  or  carriages  therein 
with  convenience;  and  that,  after  opening 
the  ground  in  the  streets  or  highways,  the 
company  should  put  the  same  in  good  repair 
under  penalty  of  being  prosecuted  for  a 
nuisance.  At  that  time  the  population  of  the 
town  numbered  only  a  few  thousand,  and 
the  inhabited  part  of  it  was  mostly  confined 
to  the  lower  district  of  the  present  city 
along  the  tide-water  level  of  Appomattox 
river.  Soon  after  its  incorporation  the  com- 
pany acquired  certain  springs  in  the  town 
and  in  the  county  of  Chesterfield,  and  con- 
veyed the  waters  therefrom  through  very 
small  pipes,  supplying,  some  little  water  for 
domestic  purposes,  mainly  for  drinking  pmv 
poses,  to  the  inhabitants  of  the  district  re- 
ferred to  along  the  lower  levels  near  the 
river.  Many  years  ago  the  company  in- 
stalled a  few  fire  hydrants,  but  they  have 
long  since  been  abandoned,  doubtless  on  ac- 
count of  the  insufficiency  of  the  water  supply. 
The  small  spring  in  the  dty  from  which 
the  company  in  part  drew  its  supply  has  be- 
come so  contaminated  as  to  require  its  ab- 
solute abandonment,  so  that  the  company's 
entire  available  source  of  supply  Is  from  the 
springs  in  Chesterfield  county.  The  water 
from  those  springs  is  collected  in  two  reser> 
voirs,  only  a  few  feet  square,  from  whidi  it 
flows'  through  a  four-inch  main,  under  Ap- 
pomattox river,  into  the  lower  section  of  the 
city. 

These  conditions  continued  from  the  date 
of  the  charter  until  within  a  short  time  be- 
fore the  institution  of  this  suit  In  the 
meanwhile,  as  the  town  increased  in  size 
and  population,  the  company  became  wholly 
unable  to  meet  the  growing  demand,  and  to 
supply  the  community  with  sufficient  water 
for  drinking  purposes  alone,  and  made  na 
attempt  to  do  so.  Nearly  the  whole  dty  was 
devoid  of  any  water  supply,  except  from  pri- 
vate wells,  and  no  provision  was  made  for 
protection  against  fire. 

In  this  situation  of  affairs,  in  the  year 
1867,  the  city  was  compelled  to  establish, 
and  by  virtue  of  authority  of  its  charter  did 
establish,  at  a  cost  of  a  half  a  million  of 
dollars,  a  thorough  and  adequate  water  sys- 
tem furnishing  the  communi^  with  an  abun- 
dant supply  of  clear,  pure,  and  wholesome 
water.  The  distribution  of  pipes  and  con- 
duits conducts  water  through  all  parts  of 
the  city,  and  the  pressure  from  high-service 
reservoirs  and  pumps  forces  the  water  to  the 
highest  elevations  within  the  corporate  lim- 
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it8»  fnmiahlng  It  in  ample  qnantltleB  for 
liyglenic  and  protectiTe  purposes^  and  ena« 
bling  the  city  to  maintain  an  efficient  fire 
department  Even  in  the  lower  parts  of  the 
dty,  trayersed  by  the  company's  pipes,  many 
citizens  are  obliged  to  take  city  water  on 
account  of  the  otherwise  inadequate  supply. 

The  bill  further  charges  that  if  the  com- 
pany ever  had  a  right  to  lay  its  pipes  and 
conduct  its  water  into  any  other  parts  of  the 
city  than  those  already  occupied,  which  is 
denied,  the  presumption  has  long  since  arisen 
that  it  has  surrendered  such  right,  which 
surrender  has  been  accepted  by  the  com- 
monwealth. In  addition  to  that,  it  is  al- 
leged tliat  the  company  is  debarred,  by  rea- 
son of  vested  riparian  rights,  from  taking 
water  from  the  falls  of  the  river  or  the  basin 
of  th^  canal,  and  is  therefore  limited  by 
that  fact,  as  well  as  by  election  to  the  springs 
in  Chesterfield  county,  as  a  source  of  supply, 
which,  as  remarked,  is  wholly  insufficient 
to  furnish  even  its  presept  system.  It  is 
also  insisted  that  the  company  is  financially 
embarrassed,  having  recently  permitted  a 
note  for  |5,000  to  go  to  protest;  and  that 
only  $10,000  of  its  maximum  capital  of  $15,- 
000  has  been  subscribed.  That  it  is  without 
artificial  or  mechanical  means  of  forcing  its 
meager  water  supply  to  higher  levels  than 
those  which  it  at  present  occupies. 

Petersburg  was  chartered  as  a  town  in 
May,  1784,  and  empowered  to  keep  in  order 
the  streets  and  lands  within  its  limits;  and 
its  hustings  court  was  authorized  to  appoint 
surveyors  of  streets,  but  no  general  police 
power  over  its  streets  was  expressly  granted 
to  the  town  authorities.  In  the  year  1850 
appellant  was  chartered  as  a  city,  and  a  new 
charter  was  granted  it  in  March,  1875,  which 
from  time  to  time  has  been  since  amended 
as  the  exigencies  of  the  community  required. 
At  the  revisal  of  the  statutes  of  the  state, 
In  1840,  the  Legislature  adopted  the  gen- 
eral policy  as  to  towns,  which  has  since  been 
applied  to  cities,  that  "no  company  shall 
cross  or  occupy  with  its  works  the  streets  or 
alleys,  public  or  private,  in  any  city  or  town, 
without  the  assent  of  the  corporate  author^ 
iti^s  thereof,  unless  such  assent  be  dispensed 
with  by  special  provision  of  law"  (Code 
Va.  1887,  i  1003) ;  and  that  policy  has  been 
vigorously  upheld  in  the  chartei^  of  the  city. 

It  is  charged  that,  in  utter  disregard  of 
these  salutary  provisions  of  law  governing 
such  matters,  and  of  the  charter  rights  of  the 
city,  without  any  warrant  of  authority  from 
it,  and  in  derogation  of  its  rights,  and  in  de- 
fiance of  its  municipal  agencies,  the  compa- 
ny had  been  for  several  days  and  was  still 
engaged  in  digging  up  the  streets  and  pave- 
ments of  the  city,  and  laying  eight-inch  pipes 
therein,  where  it  had  never  had  water  pipes 
before,  and  at  an  elevation  considerably  high- 
er than  the  source  of  its  water  supply;  and 
had  also  deposited  piles  of  its  pipes  on  the 
roadway  of  the  streets,  thereby  obstructing 
them,  and  making  them  dangerous  to  trav- 
47  S.B.— 54 


elera;  that  the  city  had  recentiy  had  con- 
structed, at  a  very  large  outiay  of  corporate 
funds,  pavements  of  vitrffied  brick  upon  con- 
crete foundations  and  sheet  asphalt,  and  be- 
fore doing  so,  in  order  to  prevent  injury 
thereto  by  disturbing  or  breaking  through 
the  surface,  had  caused  all  underground 
structures,  such  as  sewers,  gas  pipes,  water 
pipes,  etc.,  to  be  put  In  thoroughly  good  con- 
dition, and  had  all  proper  and  necessary  con- 
nections laid  from  the  main  pipe  to  the  inner 
side  of  the  curb  line  of  said  streets  for  the 
use  of  abutting  owners,  whether  then  desired 
tar  use  or  not,  so  as  to  be  tapped  when  need- 
ed in  future,  without  going  beyond  the  curb 
line  of  the  sidewalk;  that.  If  the  company 
has  the  right  to  dig  up  the  unpaved  streets 
of  the  dty  to  lay  or  repair  its  pipes,  it  has 
equal  right  to  dig  up  such  pavements  for  the 
same  purpose,  the  result  of  which  would  be 
to  destroy  the  pavements,  and  involve  the 
city  in  heavy  loss. 

Assuming,  as  the  court  must  assume  upon 
the  demurrer  to  the  bill,  that  all  relevant  and 
properly  pleaded  facts  are  true,  the  decree  of 
the  circuit  court  sustaining  the  demurrer  and 
dismissing  the  bill  is  plainly  erroneous. 

In  its  last  analysis,  the  contention  of  the 
company  amounts  to  this:  That  a  general 
power  contained  in  a  charter  authorizing  an 
aqueduct  company  to  open  ground  in  the 
streets  of  a  city  or  town  for  the  purpose  of 
laying  and  repairing  its  water  pipes  places 
the  company,  with  respect  to  the  manner  of 
exercising  those  rights,  beyond  legislative 
control. 

To  that  proposition  this  court  cannot  give 
its  assent  Bearing  In  mind  the  distinction 
between  public  and  private  corporations  in 
the  matter  of  public  control— that  the  former 
are  regarded  as  Instrumentalities  of  the 
state,  and  liable  to  visitation  and  regulation, 
while  the  charters  of  the  latter  are  contracts 
within  the  meaning  of  the  contract  clauses  of 
the  state  and  federal  Constitutions,  the  obli- 
gation of  which,  in  the  sense  of  these  clauses, 
cannot  be  Impaired  (New  Orleans  Water  Co. 
V.  Rivers,  115  U.  S.  074.  8  Sup.  Ct  273,  29 
Ik  Ed.  525;  Louisville  Gas  Co.  r.  Citizens' 
Gas  Co.,  115  U.  S.  683,  6  Sup.  Ct.  265,  29  L. 
Ed.  510;  New  Orleans  v.  New  Orleans  Water 
Works  Co.,  142  U.  S.  70,  12  Sup.  Ct.  142,  35 
L.  Ed.  943)— nevertheless  the  police  power  of 
a  state  is  a  governmental  function,  the  exer- 
cise of  which  neither  the  Legislature  nor  any 
subordinate  agency  thereof  upon  which  part 
of  its  authority  may  have  been  conferred  can 
alienate  or  surrender  by  grant,  contract,  or 
other  delegation  (Richmond,  etc.,  R.  Co.  v. 
Richmond,  26  Grat.  83;  s.  c.  96  U.  S.  521,  24 
L.  Ed.  734;  Boston  Beer  Ca  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  EM.  989;  Stone  v. 
Mississippi,  101  U.  6.  814,  25  L.  Ed.  1079; 
Butchers'  Union  Slaughter-House,  etc.,  Co.  v. 
Crescent  City  Live-Stock  Landing,  etc.,  Co., 
HI  U.  S.  746,  4  Sup.  Ct  662,  28  L.  Ed.  585; 
Powell  V.  Penna.,  127  U.  8.  678;  8  Sup.  Ct 
992,  32  L.  Ed.  253)« 


850 


47  S0UTHBA8TBBN  BBPOBTBB. 


tVa. 


Tbe  prohlbltioD  of  state  laws  Impairing  the 
obligation  of  contracts  has  neyer  been  con- 
strued as  depriving  the  state  of  the  power  of 
protecting  the  pnblic  health,  morals,  or  safe^ 
of  Its  citizens  as  one  or  the  other  may  be  af- 
fected in  the  execution  of  such  contract  So 
that  while  the  state  cannot  deprive  a  com- 
pany of  the  lawful  exercise  of  its  functions 
under  its  charter,  It  may  unquestionably,  in 
the  interest  of  public  welfare,  regulate  the 
use  and  prevent  the  abuse  of  charter  powers. 

It  follows,  as  a  necessary  consequence 
from  the  foregoing  statement  of  the  law, 
that  there  is  an  implied  reservation  of  the 
police  power  of  the  state  in  every  charter 
granted  by  the  Legislature.  There  is  no 
conflict,  therefore,  between  the  provision  of 
the  charter  in  this  case,  authorizing  the  com- 
pany to  open  ground  in  the  streets  and  high- 
ways of  the  city  for  the  purpose  of  laying 
or  repairing  its  pipes,  and  the  general  stat- 
ute found  in  section  1093  of  the  Code  of 
1887,  and  the  provisions  of  section  6,  cL  8,  of 
the  charter  of  the  city,  that  "no  company 
shall  occupy  with  its  works  the  streets  of  the 
city  without  the  consent  of  the  council,"  and 
clause  9  of  the  same  section,  that  the  city 
shall  have  power  **to  prevent  the  cumbering 
of  streets  *  *  *  in  any  manner  whatso- 
ever." Acts  1874r-75,  p.  147,  c.  163.  It  would 
be  a  mischievous  precedent  for  this  court 
to  hold  that  a  company  chartered  over  three- 
quarters  of  a  century  ago  for  the  purpose  of 
supplying  water  to  a  sparsely  settied  town  of 
a  few  thousand  inhabitants,  with  the  privilege 
of  opening  streets  and  highways  for  that 
purpose  (a  privilege  which  during  all  these 
years  it  had  never  essayed  to  exercise  be- 
yond its  original  sphere  of  operations), 
should  now  be  permitted,  after  the  town  had 
grown  to  be  a  city,  under  a  general  grant 
of  power,  to  attempt  to  extend  its  system 
beyond  former  limits,  and  in  so  doing  to  ob- 
struct and  dig  up  the  streets  of  the  city  in 
violation  of  general  and  special  statutes  of 
the  state.  Even  if  the  charter  was  suscepti- 
ble of  such  interpretation,  the  alleged  facts 
that  the  company  is  i«actically  Insolvent  and 
without  adequate  means,  either  as  regards 
capital  or  water  supply,  of  properly  enlar- 
ging its  present  ayatem,  would  Justify  the 
conclusion  that  its  undertaking  is  an  abuse^ 
rather  than  a  legitimate  exercise,  of  charter 
rights.   ' 

The  case  of  Wheat  ▼.  Alexandria,  88  Va. 
742,  14  S.  B.  672,  is  relied  on  as  controlling 
authority  for  the  contention  of  appellee,  but 
the  facts  of  the  two  cases  are  essentiaUy 
different  In  the  former  case  the  court  was 
dealing  with  the  reaaonablenees  of,  and  right 
to  enforce,  a  penal  ordinance  of  the  city  of 
Alexandria,  while  this  case  involves  the 
police  power  of  the  state. 

The  bill  sets  out  a  conditloti  of  facts 
which,  if  proved,  would  clearly  entitle  the 
city  to  the  injunctive  relief  prayed  tot. 
The  decree  Qomplained  of  is  therefore  eirone^ 
ous,  and  must  be  reversed. 


(UttVa-eO) 
POBTSMOUTH  ST.  R.  CO.  ▼•  PBED'S  AI> 
MINISTRATOR. 

(Supreme  Oourt  of  Appeals  of  Virginia.    Jane 
16.  1904.) 

STREET  BAILBOADS  •—  NSOLIOENCB—  DEATH— AO- 
TlOn  —  DAKAOB8  —  INSTBUOTIONB  —  PLEAD - 
IIVO— WJTRB88B8— BBIHESHING    MSICOST. 

1.  Where  a  dedaratloa  is  in  two  counti,  and 
there  Is  evidence  to  sustain  one  of  them,  so  that 
defendant  cannot  demur  to  the  evidence,  and 
the  one  not  saetained  by  tbe  evidence  is  good 
in  form,  the  court,  on  request  of  defendant, 
should  instruct  the  Jury  to  disregaid  the  count 
not  sustained. 

2.  Where,  in  an  action  against  a  street  rail- 
road for  the  death  of  one  killed  by  being  run 
over  by  a  car,  the  negligence  alleged  in  the 
declaration  was  excessive  speed,  it  was  error  to 
instruct  on  failure  to  give  warnings. 

a  Code  1887,  i  8384,  declares  that,  where 
there  appears  to  be  a  variance  between  the  dec- 
laration and  proof,  there  may  be  an  amendment 
of  the  declaration,  if  it  will  not  prejudice  the 
opposite  party,  or  the  iuiy  may  find  the  facts, 
and  the  court  give  judinnent  according  to  the 
right  of  the  case.  .  Held  that,  in  case  of  a  va- 
riance between  the  evidence  and  allegations,  the 
correct  practice  is  to  object  to  the  evidence 
when  offered,  or  move  to  exclude  it;  the  atten- 
tion of  the  court  being  thereby  called  to  the 
variance,  and  an  opportunity  afforded  to  meet 
tbe  emergency  under  the  statute. 

4.  It  is  proper  to  refuse  an  instmctiim  where 
there  is  no  evidence  to  support  it. 

5.  In  an  action  against  a  street  railroad  for 
the  death  of  one  run  over  by  a  car,  an  inatroc- 
tion  that  failure  to  look  for  an  approadiing  car 
by  a  person  about  to  cross  a  street  railway 
track,  especially  at  a  street  crossing,  was  not 
negligence,  as  a  matter  of  law — ^the  street  car 
having  no  superior  right  to  that  of  a  pedestrian, 
and  the  question  being  whether  a  prudent  per- 
son, acting  prudently,  would  have  thought  it 
necessary  to  do  so — was  erroneous,  as  mislead- 
ing. 

6.  While,  generally  speaking,  one  who  is 
about  to  cross  a  street  railroad  should  look 
and  listen  for  cars,  it  is  not  an  inflexible  rule ; 
and  the  question  Is  whether  a  prudent  man, 
acting  prudently,  would  have  thou^t  it  unnec- 
essary to  do  so. 

7.  where,  in  an  action  for  death,  there  is  no 
evidence  of  payment  by  plaintiff  of  doctors* 
bills  and  burial  expenses,  an  instruction  author- 
izing tbeir  recovery  is  erroneous. 

8.  In  an  action  for  death,  evidence  that  de- 
'ceased  left  a  family,  and  followed  a  trade  which 

Save  practically  constant  employment,  is  snf- 
dent  to  warrant  an  instruction  that  the  Jury, 
in  estimating  the  damages  for  his  death,  may 
take  into  consideration  compensation  for  the 
loss  of  his  care,  attention,  society,  and  comfort 
to  his  family,  and  for  solace  to  them  for  the 
sorrow,  suffering,  and  mental  anguish  occasion^ 
•d  by  his  death. 

9.  In  an  action  against  a  street  railroad  for 
the  death  of  one  run  over  by  a  car,  plaintiff's 
evidence  showed  that  deceased  was  walking 
outside  defendant's  track,  with  his  bade  turned 
to  an  approaching  car,  when  he  attempted  to 
cross  the  trade,  and  that  he  had  not  taken  more 
than  two  steps  when  he  was  stmdc,  and  that  he 
was  deal  Defendant  requested  an  instruction 
that  it  was  the  duty  of  a  person  approaching  a 
street  car  track  to  exerdse  the  care  which  or- 
dinarily prudent  persons  would  exercise,  and 
make  such  use  of  his  faculties  ss  ordinarily  pru- 
dent persons  would  make  use  of  under  the  dr- 
cumstances,  and  that.  If  such  person  were  deaf, 
it  was  more  incumbent  on  him  to  exerdse  hia 
sight,  and  that  if  deoeased'  failed  to  exerdse 
such  care,  and  his  failure  contributed  to  tiie 

'  f  6.  See  Street  Railroaas.  toL  44,  Cent  Dig.  ft  208. 
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accident,  th«  juryshoQld  ^nd  for  defendant 
The  instruction  was  given,  with  the  addition 
that  ii^  the  jury  further  found  that  the  motor- 
man  eaw  or  might  have  seen  deceased  ^  on 
the  track,  or  approach  it  with  apparent  inten- 
tion to  cross  it,  and  thereafter  used  ordinary 
care  to  stop  the  car,  they  should  find  for  de- 
fendant Held,  that  defendant  was  entitled 
to  the  Instruction,  and  its  modification  was  er- 
ror. 

10.  It  was  error  to  refuse  the  charao  that,  if 
deceased  stepped  in  front  of  a  moving  car  of 
defendant  wnen  the  car  was  so  close  on  him 
that  a  collision  could  not  be  avoided  by  the  ut- 
most care  on  the  part  of  defendant's  servants, 
the  jury  must  find  for  the  defendant 

11.  In  an  action  for  the  death  of  one  run  over 
by  a  street  car,  it  was  not  error  to  receive  tes- 
tUDony  of  a  witness  ol^ected  to  as  giving  the 
rate  of  jq^esd  80  feet  from  the  soene  of  the  ac- 
cident 

12.  Hie  testimony  of  the  witness  was  not  in* 
admissible  because  of  the  foct  that  at  the  time 
he  observed  the  car  be  was  in  his  storehouse,  26 
feet  from  the  door. 

13.  A  witness  may  be  allowed  to  refer  to  the 
stenographic  report  of  his  evidence  at  a  former 
trial  for  the  purpose  of  refreshing  his  memory. 

14.  Stenograpber'a  notes  of  testimony  on  a  for- 
mer trial  may  not  be  referred  to  for  the  purpose 
of  contradicting  a  witness. 

Error  to  HaBtinge  Govrt  of  Portsmoutli. 

Action  by  the  administrator  of  Leroy  U 
Peed  against  tlie  Portsmouth  Street  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Richard  B.  Tnnstall  and  T.  J.  Wool,  for 
plaintiff  in  error.  John  W.  Happer  and 
Frank  Lb  Crocker,  for  defendant  in  error. 


WHITTLB,  J.  On  the  afternoon  of  Mardi 
8»  1800,  plaintiira  intestate,  Leroy  L.  Peed, 
while  attempting  to  croes  Crawford  atreet 
at  or  near  its  intersection  with  Oolimabia 
street  in  the  city  of  Portamonth,  wm  «tniek 
l^  a  passing  car  of  the  defendant  company* 
receiving  injuries  from  which  he  died. 
Thereupon  the  defendant  in  error  institoted 
this  nctien  against  the  plaintiff  in  error  to 
recover  damages  for  the  alleged  negligent 
killing  of  his  intestate,  which  resulted  in  the 
jnd0ment  now  under  review. 

The  declaration  contains  two  counts.  The 
first  count  alleges  that  the  accident  was  due 
to  the  negligence  of  the  defendant  In  run* 
ning  Its  cars  "at  such  a  great,  hii^h,  and  rapid 
rate  of  speed  as  to  become  thereby  unman* 
ageable  and  incapable  of  being  stopped  when 
occasion  for  stopping  the  same  should  arise," 
whilst  the  second  count  attributes  the  ac- 
cident to  the  negligence  of  thei  defendant 
in  failing  to  equip  its  cars  with  suitable 
fenders. 

At  the  trial,  after  the  evidence  had  closed* 
the  defendant  moved  the  court  to  strike  out 
an  ordinance  of  the  city  of  Portsmouth  with 
respect  to  car  fenders,  on  the  ground  that 
there  waa  no  evidence  tending  to  show  a 
failure  of  duty  on  the  part  of  the  defendant 
in  that  regard,  which  motion  the  court  sus* 
tained«  Whereupon  the  defendant  submitted 
•a  further  motion  that  the  Jury  be  instructed 


to  disregard  the  second  count  of  the  declamf- 
tlon,  as  there  was  no  evidence  to  support  it, 
which  motion  the  court  overruled.  Sustain- 
ing the  second  motion  was  a  corollary  to 
granting  the  first;  and  the  court  erred  in 
overruling  it 

The  Jury  returned  a  general  verdict;  and 
tt  cannot  be  affirmed  that  their  finding  was 
not  Influenced  by  the  ruling  of  the  couit 
with  respect  to  the  second  count,  notwitti*. 
standing  the  fact  that  there  was  no  evidence 
to  sustain  it  The  court,  in  the  presence  of 
the  Jury,  had  refused  to  instruct  them  to  dis- 
regard the  count,  and  they  may  naturally 
have  interpreted  that  ruling  to  mean  that 
they  must  regard  it 

The  only  remedy  which  a  defendant  has  in 
such  case  is  to  move  the  court  to  instruct 
the  jury  to  disregard  the  unsustalned  count 
Being  unobjectionable  in  form.  It  is  not 
amenable  to  demurrer;  and  the  defendant 
cannot  demur  to  the  evidence  where,  as  in 
this  case,  there  is  another  count  in  the  dec- 
laration with  some  evidence  tending  to  up« 
hold  it  The  rationale  for  disregarding  such 
ft  count  is  the  same  as  in  case  of  a  variance 
between  the  evidence  and  allegation.  Both 
rest  upon  the  fact  of  a  -failure  to  prove  what 
is  alleged.  Roe  v.  Crutchfield,  1  Hen.  &  M. 
Z&i;  Bush  V.  Campbell,  26  Oral  431;  B. 
A  O.  Ry.  Co.  V.  Whittington,  80  Orat.  810: 
ISUchmond  Ry.  &  ESec.  Co.  v.  Bowles,  92 
Va.  738,  SM  S.  B.  388;  Bckles  v.  N.  ft  W.  Ry. 
Co.,  96  Va.  69,  26  8.  B.  545;  Richmond  Ry.  ft 
Elec.  Co.  V.  West  100  Va.  184,  40  S.  B.  648: 
West  V.  Richmond  Ry.  ft  Elec.  Ca,  102  Va; 
^.46  8.  B.  83. 

While  that  error  alone  might  not  warrant 
ft  reversal,  the  ruling  involves  a  question 
of  practice  which  ought  to  be  settled. 

The  next  assignment  of  error  relates  to 
the  ruling  of  the  court  on  instructions. 
-  The  objection  to  the  first  Instruction  given 
at  the  instance  of  the  plaintiff  is  that  it  was 
not  justified  by  the  pleading.  As  remarked, 
the  declaration  sets  out  two  grounds  of 
negligence,  namely,  excessive  speed  and  a 
defective  fender.  There  being  no  evidence 
to  support  the  second  charge,  the  only  ground 
upon  which  the  plaintiff  could  recover,  if 
at  all,  was  for  the  alleged  excessive  speed; 
yet  the  instruction  injected  into  the  case  a 
new  element  and  told  the  jury  that  either 
a  failure  to  give  warning  of  the  approach  of 
the  car,  or  its  excessive  speed,  would  en- 
title the  plaintiff  to  recover.  Under  the  au- 
thorities cited  above,  ttie  court  erred  in  in* 
structing  the  jury  that  they  could  find  a  ver- 
dict on  a  case  not  made  by  the  declaratiott. 
It  should  be  observed,  however,  in  that  con- 
nection, that  in  case  of  a  variance  between 
the  evidence  and  allegations^  the  usual  and 
correct  practice  is  to  object  to  the  evidence 
when  offered,  or  move  to  exclude  it  Atten- 
tion is  thus  called  to  the  discrepancy,  and 
opportunity  afforded  the  trial  court  to  meet 
the  emergency,  in  a  proper  cfts^  In  one  of 
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the  modes  prescribed  by  section  3384  of  the 
CMe  of  1887. 

Plaintiff's  second  Instruction  is  subject  to 
the  same  objection  as  the  first,  and  that  part 
of  the  instruction  predicated  on  the  Jury's 
belief  from  the  evidence  that  the  deceased 
used  ordinary  care  in  looking  and  listening 
before  attempting  to  cross  Crawford  street 
is  liable  to  the  further  objection  that  there 
.was  no  evidence  on  which  to  base  It.^ 

The  third  instruction  told  the  Jury  that 
failure  to  look  for  an  approaching  car  by  a 
person  about  to  cross  a  street  railway  track* 
especially  at  a  street  crossing,  Is  not  negli- 
gence, as  a  matter  of  law,  the  street  car 
having  no  superior  right  to  that  of  a  pedes* 
trlan;  the  question  being  whether  a  prudent 
person,  acting  prudently,  would  have  thought 
it  necessary  to  do  so. 

While  the  qualifying  language  lessens  the 
vice  of  the  instruction,  it  does  not  entirely 
remove  its  misleading  tendency.  The  doe- 
trine  on  the  subject  is  thus  stated  in  2  Sheaiw 
man  &  Redfleld  on  the  Law  of  Negligence 
^th  Ed.)  at  pp.  869,  870: 

*nvhile,  generally  speaking,  one  who  ie 
about  to  cross  a  street  railroad  should  both 
look  and  listen  for  cars,  this  is  not  an  inflex* 
ible  rule;  nor  is  it  to  be  enforced  with  any 
such  strictness  as  in  the  case  of  an  ordinary 
steam  railroad.  It  is  not  negligence^  as  a 
matter  of  law,  to  omit  to  do  so.  The  question 
is  whether  a  prudent  man,  acting  prudently, 
would  have  thought  it  unnecessary  to  do  so." 

The  above  statement  of  the  law  is  quoted 
with  approval  by  this  court  In  the  recent  case 
of  Bass  ▼.  Norfolk  Ry.  Co.,  100  Va.  1,  40  S. 
B.  100.  The  statement  of  a  part  of  the  rule, 
without  the  context;  was  calculated  to  mis- 
lead the  jury,  and  therefore  ought  not  to 
have  been  given. 

The  remaining  instruction  of  the  plalntlfl 
to  which  objection  Is  made  relates  to  the 
measure  of  damages.  The  Instruction  told 
the  Jury  that,  "if  they  shall  find  for  the  plain* 
tUf,  In  estimating  his  damages  they  may 
take  into  consideration  compensation  for  the 
loss  of  his  care^  attention,  and  society  to  hia 
family,  together  with  such  sum  as  they  may 
deem  fair  and  Just  by  way  of  solace  and  com- 
fort  to  them  for  the  sorrow,  suffering,  and 
mental  anguish  occasioned  by  his  death,  not 
to  exceed,  however,  the  sum  of  $10,000." 

The  evidence  shows  that  the  deceased  was 
04  years  of  age;  that  he  left  a  family  consist- 
ing of  a  wife,  three  sons,  and  two  daugh* 
ters;  and  that  he  was  a  ship  calker  by  trader 
with  practically  constant  employment  This 
evidence  was  sufficient  to  warrant  the  court 
in  giving  the  instruction.  Baltimore  &  Ohio 
R.  R.  Ck>.  ▼•  No^rs  Adm'r,  82  Grat  894. 

The  next  assignment  of  error  is  the  re- 
fusal of  the  trial  court  to  give  the  third  in- 
struction asked  for  by  the  defendant,  and 
the  modification  of  that  instruction. 

The  instnictlon  told  the  Jury  that  it  is  the 
imtr  ot  *  persoA  approaching  a  street  car 


track  to  exercise  the  care  which  ordinarily 
prudent  persons  would  exercise,'  and  make 
such  use  of  his  faculties  as  ordinarily  pru- 
dent persons  would  make  use  of  under  sim- 
ilar circumstances,  and,  if  such  person  is 
deaf,  it  is  more  incumbent  upon  him  to  ex- 
ercise his  sight;  and  if  they  believe  from  the 
evidence  that  the  deceased  failed  to  exercise 
such  care^  and  his  failure  to  do  so  contribut- 
ed to  the  accident  in  which  he  met  his  death, 
and  if  tJiey  further  find  from  the  evidence 
tJiat  the  motorman  $ww,  or  Vy  ordinary  care 
might  have  seen,  the  decedent  go  upon  the 
tracks  or  approach  the  track  vAth  apparent 
intention  to  oro8$  it,  and  thereafter  used  or- 
dkiary  care  to  stop  the  oar,  they  must  find 
for  the  defendant  The  addendum  of  the 
court  is  italicized. 

The  instruction,  as  offered  by  the  defend- 
ant, is  a  correct  exposition  of  the  law  ap- 
plicable to  the  evidence  of  the  only  witness 
for  the  plaintiff  who  saw  the  accident  The 
car  was  running  on  Crawford  street;  which 
runs  north  and  south,  and  is  intersected  by 
Ck>lumbia  street,  running  east  and  west 
The  deceased,  who  was  proved  to  have  been 
deaf,  started  from  the  southeast  comer  of 
Columbia  street;  and  crossed  that  street 
walking  outside  the  track  until  he  passed  a 
delivery  wagon  in  front  of  a  store  <m  the 
northeast  comer,  when,  with  his  back  to- 
ward the  approaching  car,  and  his  head  bent 
forward,  he  attempted  to  cross  the  track, 
and  had  not  taken  more  than  two  steps  be- 
fore the  car  struck  him.  The  witness  fur- 
ther testified  that  he  did  not  think  the  de- 
ceased was  going  <m  the  track,  and,  if  he  had 
thought  so,  he  would  certainly  have  called 
out  to  save  him.  The  testimony  of  several 
of  the  defendant's  witnesses  also  tends  to 
sustein  the  theory  that  the  deceased  gave 
no  indication  of  his  intention  to  cross  the 
track  until  the  car  was  so  close  upon  him 
that  it  could  not  be  stopped  in  time  to  avert 
the  accident  Upon  this  evidence  the  de- 
fendant was  entitled  to  the  instruction  ask- 
ed for,  without  the  qualification  made  to  it 
by  the  court 

The  same  objection  obteins  to  the  court's 
addition  to  defendant's  instractlon  No.  4. 
The  amendment  involves  the  principle  em- 
bodied in  the  qualification  to  Instruction  No. 
8,  and,  for  the  reason  steted  in  that  connec- 
tion, ought  not  to  have  been  given. 

Instructions  5  and  0^  which  the  court  re- 
jected, told  the  Jury  that,  if  they  believed 
from  the  evidence  that  the  deceased  stepped 
in  front  of  a  moving  car  of  the  defendant 
when  the  car  was  so  close  upon  him  that  sr 
collision  could  not  be  avoided  by  tiie  utmost 
care  on  the  part  of  defendant's  employ^ 
they  must  find  for  the  defendant 

The  evidence  refeired  to  tended  to  sustain 
that  theory,  and  the  court  erred  in  refusing 
to  give  the  instractions.  Richmond  Traction 
Co.  V.  Martin,  102  Va.  — ^,  46  8.  Bl  888. 

There  are  two  other  asslgnmente  of  error 
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which  may  be  briefly  noticed.  The  first  as- 
signment  Is  to  the  admission  of  the  testimony 
of  a  witness  for  the  plaintiff  with  respect  to 
the  speed  of  the  car.  His  eridence  was  ob- 
jected to  as  giving  the  rate  of  speed  80  feet 
from  the  scene  of  the  accident,  and  because 
the  position  of  the  witness,  who  was  stand- 
ing in  his  storehouse,  20  or  25  feet  from  the 
door,  was  not  such  as  to  enable  him  to  de- 
termine the  rate  of  speed  of  the  car. 

Of  both  objections  it  may  be  remarked  that 
they  affect  the  weight,  rather  than  the  ad- 
missibility, of  the  evidence.  There  is  there- 
fore no  error  in  that  assignment 

The  remaining  assignment  Is  the  refusal 
of  the  court  to  permit  a  witness  who  had  tes- 
tified OB  a  former  occasion  to  refresh  his 
memory  from  the  stenographer's  minutes  of 
bis  testimony. 

It  was  permissible  to  allow  this  reference 
to  the  minutes  for  the  bona  fide  purpose  of 
refreshing  the  memory  of  the  witness,  but 
not  to  contradict  him.  The  rule  in  such 
case  does  not  require  that  the  paper  should 
have  been  made  by  the  witness.  Harrison  v. 
Middleton,  11  Grat  627,  544;  Greenleaf  on 
Ev.  (leth  Ed..  Wigmore)  I  439c. 

For  the  foregoing  reasons,  the  judgment  of 
the  trial  court  must  be  reversed  and  annulled, 
the  verdict  of  the  Jury  set  aside,  and  the 
case  remaLJed  for  a  new  trial  to  be  had,  not 
tn  conflict  with  the  \1ews  expressed  herein. 


a02  Va.  683) 

AMERICAN  BONDING  &  TRUST  00.  OF 
BALTIMORE  v.  MILSTEAD. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,1904.) 

PLEADIIfv*— COWTBACT   UNDEB   SEAIr-COmiT  IH 

usaxntPSTT  —  statutes  —  aixxqations   ov 

DAMAGES— JURT— CHANGE  OF  VENUE— CON- 
TINUANCES—AMENDED  BILL  or  PABTICULABS 
—BILL  OF  EXCBPTIONS-ZTBIAL— EXAMINATION 
•  OF  WITNESSES— BONDS— LIABILITT  OF  SUBB- 
'  TT  —  NBOLIOBNOB  OF  PBINOIFAL  —  IR8TBUC- 
TIONS. 

1.  Inasmuch  as  Acts  1897-08,  p.  103,  c  96. 
provides  that  In  any  case  where  an  action  of 
covenant  will  He  an  action  of  assamprit  may 
be  maintained,  conats  In  assompsit  may  be 
joined  in  the  same  declaration  on  a  contract 
under  seal. 

12.  Where  the  damages  claimed  In  a  declara- 
tion are  set  out  in  the  final  connt  thereof  In 
language  broad  enongh  to  .include  the  other 
counts,  it  is  not  necessary  that  the  daim  for 
damages  be  inserted  at  the  end  of  each  count. 

3.  Since  Oode  1887,  I  893,  makes  provision 
for  summoning  a  jury  by  one  other  than  the 
sergeant  of  the  dty  in  oases  where  such  ofBcer 
is  unfit  to  serve,  the  fact  that  the  officer 
was  plaintiff  in  a  cause  was  no  ground  for  a 
change  of  venue. 

4.  In  an  action  against  the  surety  on  the  of- 
ficial bond  of  an  ofllcer  the  first  count  of  the 
declaration  set  out  the  officer's  appointment 
and  the  execution  of  the  bond,  the  default  of  the 

V  2.  See  Damages,  vol.  15,  Otat.  Dig.  |  407;  Plead- 
ing. TOL  39.  Cent  Dig.  |  IM. 


officer,  and  the  amount  of  damages  claimed  by 
reason  thereof,  and  the  refusal  of  the  defend- 
ant to  pay  the  damages  claimed,  and  the  sec- 
ond count  set  out  a  renewal  of  the  bond,  and 
identified  the  covenants  therein  as  those  set 
forth  in  the  first  bond.  Held,  that  the  declara- 
tion stated  a  good  cause  of  action. 

5.  In  an  action  against  the  surety  on  the 
bond  of  a  deputy  sergeant  of  a  city  the  orig- 
inal bill  of  particulars  gave  the  names  of  the 
persons  from  whom  and  for  whom  he  had  col-, 
lected  moneys,  which  he  had  failed  to  account 
for,  all  of  which  collections  were  made  within 
a  lieriod  of  six  months  before  the  flight  of  the 
officer,  and  subsequently,  and  two  months  after 
the  filing  of  such  bill,  another  bill  was  filed  on 
the  demand  of  plaintiff,  which  merely  showed 
at  what  time  the  several  amounts  collected  by 
the  officer  had  been  paid  by  plaintiff  to  the 
parties  entitled  thereto.  Held,  that  it  was  not 
error  to  refuse  a  continuance  on  the  ground 
that  the  amended  bill  had  just  been  filed. 

6.  Where  the  defendant  pleaded  the  general 
issue,  and  then  sought  to  file  special  pleas  se^ 
ting  up  matters  which  could  have  been  proven 
under,  the  general  issue,  and  the  order  reject- 
ing the  pleas  reserved  to  defendant  the  priv- 
ilege to  offer  any  evidence  under  the  general 
issue  that  would  have  been  -proper  under  the 
pleas,  there  was  no  error. 

7.  In  an  action  against  the  surety  on  the  bond 
of  a  public  officer  a  witness  testified  that  he 
called  on  the  officer  on  a  certain  day  with  ref- 
erence to  certain  domestic  troubles  of  the  of- 
ficer. Held,  that  it  was  not  error  to  refuse  to 
permit  the  witness  to  answer  a  question  as  to 
whether  the  officer  was  intoxicated,  and  wheth- 
er he  remained  intoxicated  for  several  days  aft- 
er, the  evidence  being  immaterial. 

8.  Where  a  question  is  asked,  and  the  witness 
is  not  permitted  to  answer,  the  bill  of  excep- 
tions must  show  what  the  party  offering  the 
witness  expected  or  proposed  to  prove  by  him, 
which  rule  is  applicable  not  only  to  direct  but 
cross  examination. 

9.  In  an  action  by  the  sergeant  of  a  dty 
against  the  suretv  on  the  bond  of  plaintiff's 
deputy  sergeant  defendant  sought  to  show  by 
a  certain  witness  that  the  witness  had  loaned 
the  deputy  money  on  a  certain  date,  the  object 
of  the  testimony  being  to  prove  a  loan  by  the 
witness  at  about  the  same  time  that  plaintiff 
was  claimed  to  have  loaned,  the  deputy,  but  it 
appeared  that  any  money  loaned  by  the  witness 
or  plaintiff  to  the  deputy  was  to  aid  him  in 
certain  domestic  troubles,  and  not  because  of 
any  default  In  the  discharge  of  his  public  du- 
ties. Held,  that  there  was  no  error  in  refusing 
to  require  the  witness  to  answer  questions  as 
to  the  loan. 

10.  In  an  action  by  the  sergeant  of  a  dty 
against  the  surety  on  the  bond  of  bis  denu^ 
sergeant  defendant  sought  to  show  that  plain- 
tiff had  notice  of  the  deputy's  embezslement, 
and  committed  a  fraud  on  defendant  in  con- 
tinning  him  in  office.  A  witness  for  defendant 
was  asked  on  cross-examination  as  to  whether 
witness  had  made  any  suggestion  to  plaintiff 
that  the  deputy  was  embezzling  money,  refer- 
ring to  an  occasion  when  witness  spoke  to 
plaintiff  with  reference  to  some  money  which 
witness  was  informed  the  deputy  had  collected 
and  did  not  pay  over  to  the  witness,  as  coun- 
sel for  the  party  to  whom  the  money  was  going. 
geM,  that  the  question  was  proper. 

11.  Where  the  sergeant  of  a  city  knew  that  his 
deputy  was  failing  to  remit  collections  made  by 
virtue  of  his  office,  but  continued  such  deputy 
in  office,  he  could  not  recover  for  such  embec- 
slements  from  the  surety  on  the  bond  of  the 
deputy,  the  surety  not  having  been  informed  of 
such  facts  by  the  sergeant. 

12.  In  the  absence  of  a  stipulation  a  sergeant 
of  a  city  does  not  owe  It  to  the  surety  on  the 
official  bond  of  the  sergeant's  deputy  to  make 
continuous  and  diligent  aearch  Into  each  levy 
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by  h\B  deputy  and  tbe  payment  of  money  col-. 
]ected  thereunder. 

13.  In  an  action  by  the  sergeant  of  a  city 
Bj^alnst  the  surety  on  the  official  bond  of  plain-, 
tiffs  depu^  the  evidence  conclusively  snowed 
that  pUuntiff  had  no  knowledge  of  the  deputy's 
embezzlements  until  after  his  discharge,  and 
the.  court  instructed  that  knowledge  of  facts 
and  circumstances  naturally  calculated  to  excite 
suspicion  in  the  mind  of  a  person  of  ordinary 
care  and  to  prompt  him  to  inquire  Is  sufficient 
to  aifect  the  part7  with  knowledge  of  all  facts 
necessarily  to  oe  discovered  on  such  inquiry*  and 
to  which  the  facts  known  furnished  a  reasonable 
and  natural  due,  and.  if  the  Jury  believed  from 
the  evidence  that  plaintiff  had  such  knowledge, 
the  jurv  should,  in  the  absence  of  countervail- 
ing evidence,  find  plaintiff  chargeable  with  no* 
tice.  HM,  that  defendant  oould  not  complain 
of  the  instruction. 

14:.  It  is  not  error  to  refuse  instructions  on 
matters  fully  covered  by  other  instructions. 

15.  Mere  negligence  on  the  part  of  the  obligee 
in  the  bond  of  a  public  officer  will  not  avoid  the 
contract  of  suretyship,  bnt  good  faith  is  all 
that  is  required. 

Error  to  0>rp<Nration  Court  of  Newport 
News. 

Action  bj  one  Milstead  against  the  Amer- 
ican Bonding  ft  Tmst  Ck>mpany  of  Baltimore. 
Judgment  in  favor  of  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Thomas  W.  Shelton,  for  plaintiff  in  error. 
R.  G.  Bickf ord  and  R.  Q.  Lett,  for  defendant 
in  error. 

CARDWELX4,  J.  This  is  a  writ  of  error 
to  a  Judgment  of  the  corporation  court  of 
the  city  of  Newport  News  in  an  action 
brought  by  the  defendant  in  error  against  the 
plaintiff  in  error  to  recover  certain  damages 
alleged  to  have  t>een  sustained  by  reason  of 
the  breach  of  a  promise  and  undertaking  set 
forth  in  a  certain  contract  in  writing  exe- 
cuted by  one  B.  L.  Hemdon,  with  plaintiff 
in  error  as  his  surety,  to  guaranty  to  de- 
fendant in  error  the  faithful  performance  of 
the  duties  of  Hemdon  as  the  deputy  for  de- 
fendant in  error,  sergeant  of  the  city  of  New- 
port News. 

The  plaintiff  in  error  refused  to  pay  the 
amounts  claimed  by  defendant  in  error  be- 
cause of  the  default  of  the  said  depnty  upon 
the  ground  that  defendant  in  error  "knew  of 
Hemdon'B  peculations,  and  had  facts  and 
circumstances  brought  to  his  attention  equiv- 
alent to  notice^  and  not  only  did  not  notify 
plaintiff  in  error,  the  surety,  but  condoned 
such  action  by  loaning  him  money.*' 

The  declaration  in  the  case  contains  two 
counts,  to  which  plaintiff  in  error  demurred, 
and,  the  demurrer  having  be^  overruled, 
this  action  of  the  court  is  assigned  as  error. 

The  bond  sued  on  is  in  the  nsnal  form 
used  by  the  bonding  and  guaranty  companies^ 
and  recites  that  plaintiff  in  error,  the  surety, 
and  Edwin  L.  Hemdon,  the  principal,  are 
held  and  firmly  bound  unto  HI  W.  Mllstead, 
sergeant  of  the  dty  of  Newport  News,  state 
of  Virginia,  In  the  sum  of  $2,000,  to  the  pay- 
ment whereof  well  and  truly  to  be  made  to 
the  said  K  W.  Mllstead,  etc..  and  the  con- 
dition of  the  bond  is  as  follows: 


'.That  whereas  the  above  bound,  Bdwii; 
L.  Herndon,  on  the  16th  day  of  May,  1806^ 
was  duly  appointed  deputy  sergeant  of  the 
city  of  Newport  News,  state  of  Virginia,  by 
the  judge  of  the  corporation  court  of  the  dty 
of  Newport  News,  state  of  Virginia,  upon  the 
recommendation  of  B.  W.  Mllstead,  sergeant 
of  the  said  dty:  Now  if  the  said  E3dwin  L. 
Hemdon  shall  faithfully  disdiarge  the  du- 
ties of  the  said  office,  post,  or  trust,  accord- 
ing to  law,  then  this  obligation  to  be  void, 
or  otherwise  to  remain  in  full  force  and  vir- 
tue." 

The  bond  bears  date  the  lot  day  of  June, 
1808y  and  the  first  count  in  the  declaration 
sets  out  the  aHK>intment  of  Hemdon  as  dep- 
uty sergeant,  and  the  execution  of  the  bond; 
the  renewals  or  extensions  thereof  upon  the 
reappointment  of  Hemdon  as  deputy  ser- 
geant on  several  occaaions,  including  the  last 
on  the  9th  day  of  July,  1900,  to  cover  the 
period  between  May  16,  1900,  and  May  16, 
1901;  the  default  of  Hemdon  in  the  perform- 
ance of  his  duties  as  deputy  sergeant,  and 
the  amount  of  damages  claimed  by  the  plain- 
tiff by  reason  of  such  default;  the  refusal  of 
the  surety,  plaintiff  in  error,  to  pay  the 
amount  of  damages  claimed— that  is,  the 
amount  of  the  several  sums  of  money  re- 
ceived, collected,  and  retained  by  Herndon, 
the  deputy«-his  insolvency;  and  his  d^Mu*- 
ture  from  the  state  of  Virginia,  etc.  The  de- 
faults, it  is  claimed  in  that  count,  c^ierate  as 
a  breach  laid  to  have  occurred  between  the 
9th  of  July,  1900,  and  the  16th  of  May,  1901, 
and  is  that  part  of  the  deputy's  term  which 
ia  particularly  covered  by  the  last  bond  after 
the  renewal  or  extension  thereof  on  the  9th 
day  of  July,  1900. 

The  second  count  simply  sets  out  the  writ- 
ing of  July  9,  1900,  and  identifies  the  condi- 
tion and  covenants  therein  described  as  be- 
hig  those  set  forth  In  the  first  bond  of  the 
1st  of  June,  1898.  In  this  count  the  condi- 
tions and  the  covenants  are  identified  by  a 
reference  to  the  bond,  while  in  the  first 
count  the  conditions  aie  identified  by  re- 
dtal  and  averment 

The  grounds  stated  for  the  demurrer  rest 
upon  the  erroneous  theory  that  a  special 
count  in  assumpsit  cannot  be  Joined  In  the 
declaration  with  a  speda!  count  on  a  con- 
tract under  seal.  The  counts  in  the  dedan- 
tion  are  but  counts  in  assumpsit. 

*^  an  action  in  assumpsit,  the  promise  is 
tiie  legal  cause  of  action,  and  where  a  count 
states  that  the  defendant  agreed  or  under- 
took, these  words  import  a  promise,  and  the 
count,  therefore^  is,  iUvforra,  assumpsit**  4 
Rob.  Pract  280. 

In  support  of  the  contention  of  counsel  for 
plaintiff  in  errar,  the  cases  of  Gary  ▼•  Abing- 
don Pub.  Co.,  94  Va.  775,  27  8.  B.  696,  and 
Booker  v.  Donahoe,  96  Va.  869,  28  8.  B.  68i, 
are  dted;  but  neither  of  the  cases  support  the 
contentiop,  as  both  are  to  the  point  only  that 
counts  in  tort  cannot  be  Joined  with  counts  on 
contract    Since  the  act  of  assembly  approved 
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Jannarjr  28,  1808  (Acts  1897-98»  p.  103), 
counts  in  assampolt  can  be  joined  in  tbe 
same  declaration  with  counts  in  assumpsit 
on  a  contract  under  seal. 

In  Grubb  ▼.  Burfort  08  Va.  553,  87  8.  S.  4» 
the  opinion  by  Buchanan,  J.»  following  the 
construction  of  a  similar  statute  with  refer- 
ence to  the  actions  of  trespass  and  trespass 
on  the  case  given  by  the  court  in  the  case  of 
Parsons  v.  Harper,  16  Grat.  64,  says:  '*The 
ground  of  demurrer  to  the  whole  declaration 
Is  that  there  is  a  misjoinder  of  counts.  All 
the  counts  are  common  counts  in  assumpsit, 
except  the  last,  which  is  a  special  count  upon 
or  for  the  breach  of  an  agreement  under  seaL 
There  is  no  doubt  that  at  common  law  those 
counts  could  not  be  united  in  one  declara- 
tion, and  that  such  misjoinder  would  have 
been  fatal  on  general  demurrer.  But  by  act 
of  assembly  approved  January  25,  1808  (Acta 
1807-^,  p.  103,  c.  06),  it  is  provided  *that  in 
any  case  where  an  action  of  covenant  will 
lie  there  may  be  maintained  an  action  of  as- 
sumpsit' Under  that  act  assumpsit  can  be 
maintained  upon  the  writing  sued  on  In  the 
special  count,  and  it  Is  clear  that  an  action 
of  covenant  would  lie  upon  it  Since  an  ao 
tion  of  a»umpslt  will  lie  upon  the  cause  of 
action  la  the  last  count,  as  well  as  upon  the 
several  causes  of  action  in  the  other  counts, 
we  see  no  reas<m  why  they  may  not  be  prop- 
erly nnited  in  one  action  of  assumpsit,  as 
was  done  in  this  case." 

It  is  further  contended  that  the  demurrer 
should  have  been  sustained,  because  damages 
were  claimed  only  at  the  end  of  the  second 
count,  and  is  not  in  language  broad  Enough 
to  include  the  first  But  this  contention  is 
without  merit,  and  the  authorities  cited  do 
not  sustain  It  The  declaration  sets  out  at 
the  end  of  each  count  the  breach  relied  on 
by  the  plainttfF,  and  the  damage  claimed  is 
stated  at  the  conclnsioii  of  the  second  count 
in  language  broad  enough  to  include  the  first 
The  gravamen  of  each  count  is  the  same. 

In  Postlewaite  ▼.  Wise,  17  W.  Va.  24^  it 
was  held  that  the  damages  claimed  at  the 
end  of  the  declaration  applied  to  each  of  the 
counts,  that  it  is  both  unusual  and  unneces- 
sary to  insert  the  daim  for  damages  at  the 
end  6t  each  count,  and  that  damages  for  all 
the  causes  of  action  in  the  several  counts 
may  be  claimed  at  the  end  of  the  declaration. 

To  the  same  effect  is  Hoffman  v.  Dickin- 
son, 31 W.  Va.  142,  6  8.  B.  58. 

We  are  of  opinion  that  the  declaration  In 
this  case,  and  each  count  thereof,  set  out  a 
good  cause  of  action,  and  that  the  demurrer 
was  properly  overruled.  Mut  Life  Ins.  Go. 
V.  OUver,  06  Va.  445,  28  8.  E.  504. 

At  the  calling  of  the  case  on  the  2d  of  Jan- 
uary, 1003,  it. was  continued,  but  during  the 
term  plaintiff  in  error  moved  the  court  for  a 
change  of  venue,  which  motion  was  over* 
ruled,  and  this  action  of  the  court  is  assigned 
as  error. 

The  sole  ground  of  the  motion  was  that  the 
4efendant  in  error,  (plaintiff  below)  was  ser- 


geant of  the  city  of  Newport  News,  and  that 
it  was  to  be  assumed  that  by  reason  of  his 
position  he  would  ezerdse  influence  over  the 
Jury  to  be  selected  to  try  the  cause.  This 
was  but  a  broad  assertion,  unsupported  by 
evidence  of  any  character  eith^  at  the  time 
the  motion  was  made  or  at  any  time  during 
the  trial.  Section  803  of  the  Ck>de  of  1887 
makes  ample  provision  for  a  case  in  which 
the  sergeant  is  unfit  from  the  drcumstances 
in  which  he  is  placed  to  serve  process  or  sum- 
mon a  jury,  and  it  does  not  appear  from  the 
record  by  whom  the  jury  In  this  case  was 
summoned.  It  does  appear,  however,  that, 
in  addition  to  no  good  reason  being  given 
fbr  a  change  of  venue  at  the  February  tenn 
of  the  court,  1003,  to  which  the  case  had 
been  continued  by  consent  of  parties,  "a  jury 
of  nine  persons  were 'called,  qualified  jurors 
and  free  from  exceptions,  and  from  the  panel 
two  were  struck  off  by  the  parties,  beginning 
witii  the  plaintiff,  each  striking  off  one,  and 
the  remaining  seven  constituted  the  jury" 
that  rendered  the  verdict  complained  of.  No 
suggestion  was  then  made  that  the  jury  had 
been  improperiy  summoned,  or  that  tiie  de- 
fendant (plaintiff  in  error  here)  could  not 
have  a  fi&ir  trial  with  the  jury  thus  selected. 

The  court  is  further  of  opinion  that  the 
court  below  did  not  err  in  overraBng  the  mo- 
tion of  plaintiff  in  error,  made  at  tiie  Janu- 
ary term,  1003,  for  a  continuance  of  the  cause. 

The  ground  for  this  motion  was  that  an 
amended  bill  of  particulars,  which  plaintiff 
in  error  had  called  for,  had  just  been  filed, 
and  which  merely  showed  at  what  time  the 
several  amounts  collected  by  Hemdon,  depu- 
ty sergeant,  had  been  paid  by  the  defendant 
in  error  to  the  parties  entitled  thereto.  This 
amended  bill  of  particulars  was  not  called  for 
uitil  eleven  months 'after  the  institution  of 
the  suit  and  over  two  months  after  the  filing 
of  the  original  bill  of  particulars^  in  which 
the  names  of  the  p^rmms  from  whom  and  for 
whom  Hemdon  collected  moneys  that  he  had 
failed  to  account  for  is  definitely  set  forth, 
and  these  collections  were  all  made  within 
a  period  of  about  six  months  before  Hem- 
don's  defalcation  and  departure  from  the  city 
of  Newport  News. 

We  are  unable  to  see  why  this  informatiott 
furnished  by  the  amended  bin  of  particulars 
was  material  to  plaintiff  in  etror,  or  why  it 
could  not  have  obtained  that  information 
from  the  original  Ull  of  particulars  and  by 
Inquiry  of  the  persons  named  therein,  tram 
whom  and  for  whom  Hemdon  had  collected 
the  respective  amounts  stated.  In  point  of 
fiict  the  ease  was  continued  at  the  January 
term  upon  counsel  agreeing,  in  order  to  avoid 
compelling  defendant  in  error  to  summon 
again  41  witnesses,  that  the  moneys  stated 
in  the  bill  of  particulars  were  collected  by 
Hemdon  by  virtue  of  his  office  as  deputy 
sergeant  as  in  the  declaration  alleged,  after 
the  0th  of  July,  1000,  and  before  the  16th  day 
of  May,.10(n.;  that  Hemdon  had  not  paid 
these  moneys  to  any  person  entitled  there-. 
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to,  but  gtill  wrongfully  withheld  the  same; 
and  that  the  defendant  In  error  had,  out  of 
hlB  own  i»iTate  funda^  before  the  institution 
of  this  suit,  made  good  the  said  moneys  to 
the  several  parties  entitled  thereto.  These 
terms  were  not  imposed  by  the  court  upon 
plaintiff  in  error,  but  were  merely  an  agree- 
ment of  facts  arrived  at  between  counsel, 
whereupon  the  continuance  was  by  consent; 
and  it  nowhere  appears  in  the  record  that 
the  facts  agreed  were  not  the  real  facts  of 
the  case,  or  that  plaintiff  in  error  was  at  all 
injured  by  embodying  the  agreement  in  the 
order  entered. 

The  court  la  further  of  opinion  that  the 
court  below  did  not  err  in  refusing  to  allow 
plaintiff  in  error  to  file  the  three  special 
pleas  offered  at  the  February  term  of  court, 
1908,  when  the  cause  was  tried.  Plaintiff  in 
error  had  pleaded  at  the  prior  term  the  gen- 
eral issue,  and  not  only  were  the  matters 
set  up  in  the  special  pleas  such  as  could  have 
been  proven  under  the  general  issue,  but  the 
privilege  was  expressly  reserved  to  it,  in 
the  order  rejecting  the  please  to  offer  any 
evidence  under  the  general  issue  that  was 
proper  to  be  offered  under  the  pleas  tendered; 
and  there  is  no  suggestion  anywh^e  in  the 
record  that  plaintiff  in  error  was  prevented 
from  introducing  any  evidence  which  it  de- 
sired in  support  of  the  matters  stated  in  the 
pleas,  or  prejudiced  by  their  re]ecti<Mi. 

The  court  is  further  of  opinion  that  the 
court  below  did  not  err  in  its  refusal  to  allow 
the  defendant  in  error,  while  on  the  witness 
stand,  to  answer  the  following  cross-ques* 
tion  propounded  to  him: 

"Was  Mr.  Hemdon  intoxicated,  and  did 
he  remain  intoxicated  for  several  days  after 
that?" 

The  occasion  referred  to  In  the  questioD 
was  on  a  day  in  August,  1900,  when  Hem- 
don was  in  some  domestic  trouble,  and  the 
witness  had  called  to  see  him  with  reference 
to  that  trouble.  We  are  unable  to  see  the 
materiality  of  the  evidence  sought  to  be 
elicited  from  the  witness  by  the  question. 
This  assignment  of  error,  for  another  cause, 
could  not  be  sustained,  as  the  bill  of  excep- 
tion is  faulty,  in  that  it  does  not  indicate 
what  the  plaintiff  in  error  proposed  t»  prove 
by  the  witness.  It  is  true  counsel  explained 
the  object  of  the  question,  which  goes  alone 
to  its  materiality,  but  fails  to  show  what 
was  expected  to  be  proved  by  the  witness 
and  its  materiality  to  the  issue  in  the  case. 
'*Where  a  question  is  asked,  and  the  witness 
is  not  permitted  to  answer,  the  bill  of  ex- 
ceptions must  show  what  the  party  offering 
the  witness  expected  or  proposed  to  prove 
by  him.*'  And  the  same  rule  applies  where 
a  question  is  asked  on  cross-examination 
which  the  witness  Is  not  permitted  to  an- 
swer. Union  Cent.  L.  Ins.  Go.  v.  Pollard, 
94  Va.  157,  26  S.  B.  421,  86  L.  R.  A.  271, 
64  Am.  St  Rep.  715;  Childress  v.  C.  &  O. 
Ry.  Co.,  94  Va.  189,  26  S.  E.  424;  Brock  T. 
Bear,  100  Va.  563»  42  8.  £.  807. 


The  court  Is  further  of  opinion  that  the 
lower  court  did  not  err  in  refusing  to  allow 
Dr.  H.  P.  Taylor,  a  witness  introduced  by 
plaintiff  in  error,  to  answer  the  question^ 
propounded  by  its  counsel,  as  to  whether  or 
not  the  witness  loaned  Hemdon  money  on  a 
certain  date  In  August,  1900;  the  object  of 
which  question,  as  counsel  stated,  being  to- 
prove  by  the  witness  that  he  had  indorsed, 
for  Hemdon  and  loaned  him  money  in  Au- 
gust, 1900,  about  the  time  defendant  in  error 
loaned  him  |800.  We  are  wholly  unable  to 
see  the  mat^iality  of  this  evidence,  or  that 
plaintiff  in  error  was  prejudiced  by  its  ex- 
clusion, especially  as  it  abimdantly  appear» 
that,  if  money  was  lent  by  the  witness  Tay- 
lor or  the  defendant  in  error  to  Hemdon  In 
August,  1900,  it  was  to  aid  him  in  removing 
difficulties  confronting  him  growing  out  of 
domestic  troubles,  and  not  out  of  any  de- 
fault in  the  discharge  of  the  duties  of  his  of* 
floe  as  deputy  sergeant,  of  which  default  de» 
fendant  in  error  at  that  time  had  no  knowl> 
edge  whatever. 

The  court  is  f  urtiber  of  opinion  that  there 
is  no  merit  in  the  plaintiff  in  error's  sixth 
assignment  of  error  (bill  of  exceptions  No.  3). 
Plaintiff  in  error  had  introduced  the  witness 
0.  A.  Ashby  on  its  own  behalf,  and  on  cross- 
examination  counsel  for  defendant  in  error 
propounded  to  him  the  question,  "Did  you 
make  any  suggestion  to  Mr.  liilstead,  Mr. 
Ashby,  that  Mr.  Hemdon  was  actually  steal- 
ing or  embezzling  that  money?"— referring 
to  an  ocasion  prior  to  Hemdou's  disappear- 
ance from  Newport  News,  when  the  witness 
spoke  to  Mllstead  (defendant  in  error)  with 
reference  to  some  money  which  the  wit- 
ness was  informed  Hemdon  had  collected, 
and  would  not  pay  over  to  the  witness  as 
counsel  for  the  party  to  whom  the  money 
was  going;  and  the  objection  to  the  question 
was  on  the  ground  that,  the  facts  having 
been  set  out  to  Mllstead*  the  answer  would 
be  mere  legal  opinion. 

It  is  manifest  that  this  was  a  proper  ques- 
tion, as  plaintiff  in  error  was  seeking  ta 
prove  that  defendant  in  error  had  knowl- 
edge of  Hemdon's  peculations,  and  commit- 
ted a  fraud  upon  plaintiff  in  error  by  contin- 
uing Hemdon  in  his  office  as  deputy;  and  the- 
answer  witness  made  but  negatived  the  con- 
tention that  defendant  in  error  was  infcHrmed 
by  the  witness  of  Hemdon*s  defaults,  the^ 
answer  being  as  follows:  "No,  sir.  Mr. 
Mllstead  was  rather  slow  about  it,  but  I 
never  knew  until  Mr.  Hemdon  left  here  as- 
to  his  being  short  There  was  no  suggestion 
made  then." 

At  the  trial  of  the  cause  plaintiff  in  error 
asked  for  six  instmctions,  two  of  which,  vis.* 
tbe  third  and  sixth,  were  refused,  and  the 
first,  second,  fourth,  and  fifth  'were  granted, 
with  a  modification  of  the  second,  and  tlil» 
action  of  the  court  is  assigned  as  error. 

The  first  instruction  sets  out  that  the- 
knowledge  of  the  defalcation  of  Hemdon, 
without  dismissal^  would  release  the  surety* 
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and  fully  corered  tbe  law  on  fhe  point  that 
if  defendant  In  error  knew,  or  might.  In  Jus- 
tice to  Herndon'B  Bxaetj  (plaintiif  in  wror), 
have  known,  from  facts  brought  to  his 
knowledge,  that  Hemdon  was  falling  to  re- 
mit collections  made  by  Tirtne  of  his  office^ 
and  continued  Hemdon  in  his  office,  there 
<*ould  be  no  recovery  tn  this  action;  and  the 
fourth  and  fifth  instructions  giren  were 
practically  to  the  same  effect,  varying  only 
from  the  first  in  referring  to  the  facts  which 
it  was  considered  that  the  evidence  tended 
to  prove. 

The  second  instruction,  as  offered,  injected 
into  the  case  the  rule  of  constructive  notice^ 
which  was  founded  on  the  mistaken  theory 
that  there  was  on  the  part  of  defendant  in 
error  a  duty  to  make  continuous  and  dili- 
gent search  into  each  levy  of  his  deputy  and 
the  payment  of  money  collected.  The  rule 
of  law  invoked  by  plaintiff  hi  error  to  the 
effect  that  "whenever  inquiry  is  a  duty  the 
party  bound  to  make  it  is  affected  with 
knowledge  of  all  which  he  would  have  dis- 
covered had  he  performed  the  duty,"  has  no 
application  to  this  class  of  cases,  in  the  ab- 
sence of  special  provisions  in  the  contract 
sued  on;  and  in  this  case  no  such  condi- 
tions and  duties  as  propounded  in  the  in- 
struction were  imposed  upon  the  defendant 
in  error,  the  bond  being  conditioned  only  up- 
on Hemdon's  faithful  discharge  of  the  du- 
ties of  his  office  as  deputy  sergeant. 

The  instruction,  as  given,  was  as  follows, 
the  modification  appearing  in  italics: 

"(2)  The  court  histructs  the  Jury  that 
knowledge  of  fiicts  and  circumstances  nat- 
urally calculated  to  excite  suspicion  in  the 
mind  of  a  person  of  ordinary  care,  and  to 
prompt  him  to  pause  and  inquire,  is  suffi- 
cient to  affect  a  party  with  notice  of  all 
facts  necessarily  to  be  discovered  upon  such 
inquiry,  and  to  which  the  facts  known  fur- 
nish a  reasonable  and  natural  clue;  and  if 
they  believe  from  the  evidence  tliat  the 
plaintiff,  Milstead,  had  such  knowledge  of 
such  facts  and  circumstances,  they  shall,  in 
the  absence  of  countervailing  evidence^  find 
him  chargeable  with  notice." 

Had  the  court  granted  the  instruction  as 
asked,  the  record  discloses  no  avenue  of  in- 
quiry, which,  if  defendant  in  error  had  fo^ 
lowed,  would  have  led  him  to  the  knowledge 
of  Hemdon's  defalcation.  It  is  agreed  that 
all  the  moneys  in  the  declaration  mention- 
ed, demanded  by  defendant  in  error  in  this 
action,  were  collected  by  Hemdon  after  the 
9th  day  of  July,  1900,  and  before  the  16th 
day  of  May,  1901,  and  the  evidence  shows 
unmistakably  that  Hemdon's  account  was 
straight  on  July  6,  1900,  and  that  the  de- 
falcations occurred  only  within  about  three 
months  before  Hemdon's  discharge,  and  that 
knowledge  of  the  default  was  not  brought 
home  to  defendant  in  error  until  a  confes- 
sion made  by  Hemdon  after  his  discbarge. 
This  confession  was  in  writing,  and  was 
brought  into  the  record  by  plaintiff  in  error, 


and  the  defendant  in  error  testifies  as  to 
the  date  when  he  received  i^  and  that  it  was 
the  first  intimation  that  he  had  of  Hemdon's 
defalcation;  and  titers  is  no  evidence  that 
could  be  considered  as  tendhig  to  success- 
fully contradict  that  statement  Therefore 
it  is  manifest  that  the  modification  of  this 
instraction  could  not  have  been  prejudicial 
to  plaintiff  in  error,  though,  as  said  by  the 
leamed  Judge  below,  its  pturaseology  is  not 
happy. 

All  that  need  be  said  of  plaintiff  in  error's 
third  instmction  refused  is  that  the  proposi- 
tion of  law  contained  therein,  namely,  that 
defendant  in  error  was  required  to  observe 
the  utmost  good  faith  toward  plaintiff  in 
error,  as  surety  for  Hemdon,  and  if,  from 
the  evidence,  the  Jury  believed  that  he  failed 
to  do  so,  th^n  the  surety  would  be  dischar- 
ged from  liability  for  the  subsequent  acts  of 
Hemdon,  was  fully  covered  by  the  instruc- 
tions which  the  court  did  give. 

Brandt  on  Suretyship,  i  423,  says:  "The 
mere  negligence  of  the  officers  of  a  bank  in 
examining  or  checking  the  accounts  of  a 
clerk  or  cashier  does  not  amount  to  a  fraud 
or  concealment,  and  will  not  discharge  his 
surety."  To  the  same  effect  is  R.  F.  &  P. 
R.  R«  Go.  V.  Kasey,  80  Grat  227.  And  in 
Bostwick  V.  Van  Voorhis,  91  N.  Y.  353, 
relied  on  by  plaintiff  in  error,  it  is  said  at 
page  861:  "Before  a  bond  in  such  a  case 
can  be  avoided,  the  fraud  and  bad  faith 
should  be  brought  home  to  the  obligee  by 
quite  clear  and  decisive  evidence;  otherwise 
bonds  of  this  character  will  fumish  a  very 
precarious  security  to  the  parties  who  take 
them."  "A  concealment  which  will  avoid  a 
guaranty  must  be  a  fraudulent  one.  If  not 
fraudulent  in  fact  or  in  law,  the  defense  is 
not  made  out" 

The  law  of  vendor  and  vendee  has  no 
analogy  to  that  of  surety  and  creditor,  un- 
less special  provisions  in  the  surety  bond  im- 
pose like  conditions  and  duties  as  those  im- 
posed by  the  rule  applicable  to  vendor  and 
Tendee,  and^  as  already  said,  there  were  no 
such  provisions  in  the  bond  In  this  case. 

The  sixth  instruction  offered  by  plaintiff 
in  error  and  refused,  as  did  its  second  as 
offered,  sought  to  impose  upon  defendant  in 
error  duties  not  imposed  either  by  the  law 
or  by  the  contract  between  the  parties,  and 
to  have  done  so  would  have  established  a 
rule  which  would,  as  was  said  in  Howe  Ma- 
chine Go.  V.  Farrington,  82  N.  Y.  127,  make 
instruments  of  that  character  of  little  value. 
Good  faith  on  the  part  of  defendant  in  error 
was  the  test  as  to  whether  or  not  he  was 
entitled  to  recover  in  tills  action.  R.  F.  & 
P.  R  R  Go.  V.  Kasey,  supra;  Grawn  v.  Gom., 
84  Va.  287,  4  S.  B.  721,  10  Am.  St  Rep.  839; 
Daniel  on  Neg.  Insts.  I  1309;  Steams  on 
Suretyship,  pp.  154,  167,  465;  Brandt  on 
Suretyship,  supra. 

"If  the  acts  of  fraud  or  dishonesty  by  the 
principal  are  not  known  to  the  creditor,  the 
duty   of   disclosure    does   not   apply,   even 
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though  the  creditor,  by  the  ezerdtd  of  or- 
dinary diligence,  might  have  dlacoTered  tho 
default  Such  diligence  need  not  be  exercis- 
ed in  the  interest  of  titie  surety  or  guaran- 
tor."  . 

"Fraud  will  not  be  Imputed  because  the 
creditor,  by  reason  of  negligence  or  inat- 
tention to  his  own  affairs,  does  not  know  of 
the  facts  which  materiaHy  affect  the  surety's 
risk."    Steams  on  Suretyship,  supra. 

All  that  was  proper  in  the  instructions  re- 
fused was  embraced  in  the  instructions  giy- 
en,  which,  in  our  opinion,  covered  the  entire 
case,  and  fairly  submitted  it  to  the  deter- 
mination of  the  Jury.  When  instructions 
have  already  been  given  which  cover  the 
entire  case  and  fairly  submit  it  to  the  Jury, 
to  add  repeated  statements  of  the  law,  though 
in  somewhat  different  form,  wojald  only  tend 
to  mislead  and  confuse  the  Jury,  and  it  is 
not  error  to  refuse  the  additional  instruc- 
tions. Ferguson  v.  Wills,  88  Va.  139,  18  8. 
B.  892;  McDonald  ▼.  N.  A  W.  By.  Go.,  96 
Va.  99,  27  8.  B.  821;  Myer  v.  Faulk,  99  Va. 
889.  88  S.  B.  178. 

The  court  is  further  of  opinion  that  the 
remaining  assignment  of  error,  which  is  to 
the  refusal  of  the  trial  Judge  to  set  aside 
the  verdict  of  the.  Jury  because  contrary  to 
the  law  and  the  evidence,  is  without  merit, 
as  the  verdict  Is  plainly  In  accordance  with 
the  law  and  the  fkcts  proven. 

The  Judgment  of  the  corporation  court  Is 
affirmed. 


(102  Va.  847) 

NBWPORT  NBW8  ft  O.  P.  RY.  A  BLBO- 

TRIC  CO.  V.  HAlfPTON  ROADS  RT. 

A  BLECTRIC  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
le,  1904.) 

STAnB  OOSPORATION  OOUMISSION— TBAOK  OBOS8- 

IllG--JX7BI8nXOnON— PENDinO  LinOATIOlV 

— FINDIIIO  OP  COliMISSlON. 

1.  The  state  corporation  oommifision  Is  not  de- 

Kived  of  jurisdiction  in  controversies  arising 
tween  two  railway  companies  concerning  a 
desired  crossing,  i^ven  it  by  Code  1887,  |  1094, 
because  of  pending  litigation,  when  that  litiga- 
tion is  determined. 

2.  In  addition  to  the  presumption  arising  from 
the  provision  containea  in  paragraph  *%"  1 156, 
of  article  12,  of  the  Constitution,  that  the  rul- 
ings of  the  state  corporation  commission  are  to 
be  regarded  as  prima  facie  inst,  reasonable,  and 
correct,  held,  that  the  evidence  supports  the 
finding  of  the  commission  that  the  crossing  be- 
tween two  railroads  should  be  established. 

Appeal  from  State  Corporation  Commi» 
sion. 

Proceedings  by  the  Newport  News  &  Old 
Point  Railway  A  Blectric  Company  against 
the  Hampton  Roads  Railway  A  Blectric 
Company  to  determine  the  necessity  and  pro- 
priety of  a  certain  railroad  crossing.  From 
the  judgment  of  the  state  corporation  com- 
mission the  petitioner  has  appealed*  Affirm- 
ed. 


8.  Gordon  Cnmming;  tor  appellant  R. 
G.  BIckford,  Thos.  W.  Shtiton,  and  W.  J. 
N^ms,  for  appellesw 

OARDWBUi^  J.  13ie  Hampton  Roads 
Railway  A  Blectric  Company,  by  an  ordi- 
nance of  the  councfl  of  the  town  of  Phoebus, 
was  given  permission  to  lay  upon  certain 
streets  of  the  town  its  tracks,  and  to  op- 
erate on  and  over  th^n  electric  cars  plying 
between  the  city  of  Newport  News  and  Old 
Point  Comfort  and  other  points  east  of  the 
town  of  Phoebus.  The  Newport  News  A 
Old  Point  Railway  A  Blectric  Company  had 
previously  been  granted  the  privilege  of  us- 
ing certain  streets  in  said  town,  had  laid 
its  tracks,  and  was  using  them,  fniereupon, 
in  accordance  with  the  provisions  of  section 
1094  of  the  Code  of  Virginia  of  1887,  the  pres- 
ident of  the  Hampton  Roads  Railway  A  Blec- 
tric Company  served  notice  on  the  president 
of  the  Newport  News  A  Old  Point  Railway 
A  Blectric  Company,  advising  the  last-named 
company  of  the  necessity  and  propriety  of 
its  crossing  the  tracks  of  the  Newport  News 
A  Old  Point  Railway  A  Blectric  Company  at 
four  points  within  the  corporate  limits  of  the 
town  of  Phoebus,  and  furnished  plans,  sped- 
flcations,  appliances,  and  methods  of  operat- 
ing such  crossings,  indicating  the  points  of 
crossing,  and  otherwise  complying  with  the 
requirements  of  the  statute.  The  Newport 
News  A  Old  Point  Railway  A  Blectric  Com- 
pany declined  to  agree  to  the  crossings  upon 
any  terms,  and  elected  to  apply  to  the  cor- 
poration commission  to  inquire  into  the  ne- 
cessity and  propriety  of  these  proposed  cross- 
ings, as  provided  by  said  section  1094  of 
the  Code.  When  the  matter  came  on  to  be 
heard  before  the  corporation  commission  up- 
on the  petition  of  the  Newport  News  A  Old 
Point  Railway  A  Blectric  Company,  the  no- 
tice of  the  Hampton  Roads  Railway  A  Elec- 
tric Company,  the  plats,  maps,  specifications, 
description  of  appliances,  and  methods  of 
operating  said  crossings,  and  the  arguments 
of  counsel,  and  the  testimony  of  witnesses, 
the  corporation  commission  ordered  that  B. 
J.  Willis,  an  expert  engineer,  should  report 
upon  the  matters  set  out  in  the  record.  This 
expert  made  a  careful  personal  inspection  of 
the  points  and  surroundings  of  the  proposed 
crossings,  and  made  his  report  to  the  oor^ 
poration  commission,  whereupon  tiie  corpora- 
tion commission,  in  the  light  of  all  the  facts 
brought  before  it  by  both  companies,  and  the 
report  of  the  expert  engineer,  pronounced  fa- 
vorably upon  the  necessity  and.  propriety  of 
the  Hampton  Roads  Railway  A  Blectric  Com- 
pany crossing  with  its  tracks  the  tracks  of  the 
Newport  News  A  Old  Point  Railway  A  Blec- 
tric Company  at  four  points  In  the  town  of 
Phoebus,  vis.:  First;  at  the  intersection  of 
Segar  and  Hellen  streets;  second,  at  the  In- 
tersection of  Willard  avenue  and  Mellen 
street;  third,  at  the  Intersection  of  Mellen 
and  Water  streets;   and  fourth,  at  the  in- 
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toraectlon  of  Mallory  avenue  and  Mellen 
street.'  and  in  the  mann»  Indicated  bpon 
the  plans  and  drawings  filed  with  the' notice 
and  papers  in  the  proceedings.  ^Ebe  finding 
•or  order  of  the  corporation  commission  then 
I^oceeds  to  prescribe  the  rail  to  be  used  at 
all  of  said  crossings,  and  that  the  said  cross- 
ings, both  as  to  the  track  and  overhead  wire 
crossings,  be  made  with  the  usual  approved 
appliances  used  io  the  construction  of  cross- 
ings of  electric  railroads  with  solid  block 
crossings  and  switches;  and  it  farther  pro- 
vides that  at  all  of  said  crossings,  the  tmlns 
or  cars  of  the  Newport  News  4k  Old  Point 
JKaiiway  &  Electric  Company  shall  have  the 
right  of  way,  and  furthermore  provides  with 
the  utmost  detail  the  maiuier  in  which  the 
cars  of  the  respective  companies  are  to  bfe 
.operated  over  said  crossings. 

From  90  much  of  this  finding  or  order  as 
permits  the  crossing  of  its  tracd^  at  the  three 
last  named  points,  the  Newport  News  &  Old 
Point  Ball  way.  &  Electric  Company  has  ap- 
pealed to  this  court 

There  are  but  two  grounds  suggested  by 
appellant  why  this  finding  or  order  of  the 
corporation  commission  should  be  reversed, 
vl2.:  First,  that  the  corporation  commis- 
sion was  without  Jurisdiction  in  the  prem- 
ises; and,  second,  that  the  record  doea  not 
establish  the  necessity  and  propriety  of  the 
crossings  in  questloa. 

As  to  the  first  ground,  it  rests  solely  upon 
the  fact  that  there  was  pending  at  the  time 
In  the  circuit  court  of  Elizabeth  City  county 
a  litigation  between  the  same  parties  over 
the  right  of  appellee  to  the  use  of  Mellen 
street  ip  any  way— by  a  single  or  double 
track  or  otherwise— In  which  litigation  it  was 
being  contended,  that  the  ordinance  of  the 
town  of  Phoebus  conferring  upon  appellee 
the  right  to  the  use  of  Mellen  street  was 
ultra  vires  and  void;  and,  further,  if  said 
ordinance  was  valid,  appellee  had  lost  the 
right  thereby  conferred  by  a  failure  to  com- 
mence and  complete  its  lines  within  the  town 
of  Phoebus  in  accordance  with  the  provi- 
sions of  the  ordinance  as  to  the  time  when 
the  work  of  laying  its  tracks  In  the  street 
was  to  begin  and  be  completed. 

A  complete  answer  to  Uils  contention  is 
that  the  litigation  between  these  parties,  re- 
ferred to,  has  terminated  by  a  decision  of 
this  court  Just  rendered  (47  S.  S.  889),  af- 
firming the  decree  of  the  circuit  court  of 
Elizabeth  City  county,  the  effect  of  which 
is  that  the  ordinance  of  the  town  of  Phoe- 
bus is  a  valid  ordinance,  and  that  appellee, 
by  virtue  thereof,  has  the  right  to  lay  Its 
tracks  in  Mellen  street  and  other  streets 
of  the  town  of  Phoebus. 

As  to  the  necessity  and  propriety  of  the 
crossings  in  question,  authorized  by:  the  cor- 
poration commission,  it  need  only  be  said 
that  in  addition  to  the  provision  contained 
in  the  Constitution  (article  12,  §  156,  par. 
•T'),  that  such  rulings  of  the  commission 
are  to   be  regarded  as   ''prima   facie  Just 


reasonable,  and  correct,'*  and  the  provisions 
of  the  statute  referred  to,  there  is  nothing 
whatever  in  ,the  record  that  overcomes  in 
the  slightest  degree  the  presumption  arising 
upon  the  finding  of  the  corporation  commis- 
sion that  the  crossings  authorized  are  neces- 
sary and  proper  to  be  made;  nor  is  there 
anything  in  the  record  to  sustain  the  conten- 
tion that  they  are  unnecessary,  and  would 
be  unsafe.  On  the  contrary,  the  expert  en- 
gineer, in  his  report,  says,  as  to  the  cross- 
ings, when  constructed  in  accordance  with 
the  methods  and  specifications  furnished  him 
by  the  diairman  of  the  corporation  commis- 
sion: "I  consider  them  all  necessary  and 
all  reasonably  safe,  considering  the  condi- 
tions to  be  met  I  would  make  no  suggest 
tions  as  to  changes,  additions^  or  safe- 
guards. I  believe  that  while  these  compli- 
cated crossings,  would  retard  the.  schedules 
of  both  roads,  and  will  necessitate  slow  and 
careful  running  down  Mellen  street  by  both 
companies,  they  are  not  with  proper  care 
and  diligence  on  the  part  of  both  companies, 
associated  with  particular  danger  to  passen- 
gers or  to  the  public."  The  right  of  appel- 
lee to  cross  the  tracks  of  appellant  is  not 
in  question.  It  is  the  manner  of  crossing, 
not  for  the  benefit  of  the  railroads,  but  for 
the  benefit  of  the  public.  Tte  object  of  cre- 
ating the  state  corporation  commission  was 
to  protect  the  public  rights  by  regulating 
public  utilities.  That  the  commission  in  this 
matter  has  been  untiring,  most  careful,  and 
painstaking  in  its  efforts  to  ascertain  all 
local  conditions  before  making  its  finding 
or  ruling,  Is  clearly  shown  by  the  evidence 
before  it  and  the  report  of  the  expert. 

It  follows  that  the  finding  or  order  of 
the  corporation  commission  Is  approved  and 
affirmed. 

(to!2  Va.  724) 
MACK  MFG.  CO.   v.   WILLI A.M  A.   8MOOX 

&  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

16,1904.) 

ASSIOlfOB  AKO   ASSIOIOBK— SQtnTABLS  ASSIOlt^ 
MKNT-^^ABNISHlCXnT— NOTIGB  TO  AOEIVT. 

1.  An  order  from  a  person  to  whom  money 
is  due  or  to  become  due,  on  the  person  in  whose 
hands  or  under  whose  control  it  may  be,  to 
pay  to  the  payee,  constitutes  an  equitable  as- 
signment and  the  fund  cannot  be  garnished  at 
suit  of  the  assignor's  creditors. 

2.  Notice  to  an  agent  boond»  iu  the  discharge 
of  his  duty,  to  act  upon  It  and  communicate 
it  to  his  principal.  Is  notice  to  the  principal. 

Srror  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Action  by  William  A.  Smoot  A  Co.  against 
Cuvllller  &  Co.  Judgment  for  plaintiff.  Gar- 
nishment proceedings  by  plaintiff  and  the 
Mack  Manufacturing  Company.  On  a  Judg- 
ment confessed  by  the  same,  defendants  by 
agreement  submitted  the  question  of  priority. 
Judgment  In  favor  of  Smoot  ft  Co.,  and  the 
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Mack  Bfanufacturlng  Company  brings  error. 
Reversed. 

G.  G.  Carlln  and  Samuel  O.  Brent,  for 
plaintiff  in  error.  J.  K.  M.  Norton  and  SL  B, 
Taylor,  for  defendant  in  error. 

OARDWELU  J.  By  an  ordinance  of  the 
dty  council  of  Alexandria  it  was  provided 
that  certain  portiraiB  of  King  street  should 
be  graded,  paved,  and  curbed,  under  the  su- 
pervision of  the  dty  engineer,  in  a  good  and 
substantial  manner,  using  for  the  pavement 
vitrified  brick,  and  certain  portions  of  the 
cost  thereof  to  be  paid  by  the  dty  of  Alexan- 
dria and  the  residue  by  the  Washington,  Al- 
exandria &  Mt  Vernon  Railway  Ck>mpany 
and  abutting  property  holders.  To  meet  the 
cost  of  this  Improvement  chargeable  upon  the 
city's  treasury,  the  sum  of  $24,000  was  ap- 
propriated by  the  ordinance,  to  be  paid  out 
as  the  work  progressed,  and  pursuant  to  the 
ordinance  a  contract  was  entered  into  on  be- 
half of  the  dty  vfith  Charles  M.  Cuvillier, 
contracting  under  the  style  and  firm  name  of 
Cuvillier  &  Ca,  whereby  the  latter  undertook 
to  do  the  work  of  paving,  etc.,  King  street 
This  contract  provided  that  "all  payments 
under  this  contract  shall  be  made  upon  the 
certificate  of  the  dty  engineer,  countersigned 
by  the  committee  on  streets  of  the  dty  coun- 
dl,  upon  the  presentation  of  which  to  the 
auditor  he  shall  draw  his  warrant  upon  the 
treasurer  for  the  sum  so  certified  to  be  due, 
payable  out  of  the  funds  of  the  city  treasury 
available  for  paving  and  curbing  King  street, 
under  the  ordinance  passed  May  27,  1902, 
and  approved  by  the  mayor  May  29,  1902." 
Tbese  certificates  were  to  be  issued  by  E.  C. 
Dunn,  dty  engineer,  upon  estimates  made  by 
him  about  the  1st  of  each  month  during  the 
progress  of  the  work,  and  to  be  made  of  the 
amount  of  work  then  done,  and  of  the  rela- 
tive  value  thereof  at  the  prices  named  in  the 
contract.  In  order  to  carry  out  this  contract, 
Cuvillier  &  Co.  purchased  from  the  Mack 
Manufacturing  Company  the  needed  vitrified 
brick,  and  the  Mack  Manufacturing  Company 
furnished  the  brick  from  time  to  time  as  they 
were  called  for.  On  the  15th  of  October, 
1902,  Cuvillier  &  Ca  gave  to  C.  H.  Yohe, 
tgent  for  the  Mack  Manufacturing  Company, 
the  following  order: 

•*To  B.  C.  Dunn,  Esq.,  City  Engineer: 
Please  pay  to  C.  H.  Yohe,  Agt  for  Mack  Mfg. 
Co.,  amount  due  us  on  block  laid  in  street 
from  time  to  time  as  said  payments  may  be- 
come due.  [Signed]   ^Cuvillier  &  Co." 

Yohe  immediately  placed  this  order  in  the 
■  hands  of  Dunn,  the  dty  engineer,  and  show- 
ed the  same  to  B.  S.  Leadbeater,  chairman 
of  the  committee  of  streets  of  the  city  council 
of  Alexandria,  which  order  Dunn  accepted, 
as  he  testifies,  and  filed  the  same  in  his  of- 
fice. On  October  24,  1902,  Yohe,  as  agent  as 
aforesaid,  called  upon  Dunn,  and  received 
from  him  an  estimate  due  Cuvillier  &  Co., 
fjmounting  to  the  sum  of  $1,000,  which  Yohe 
took  to  Cuvillier  &  Co..  and  the  latter  in- 


dorsed it  .payable  to  O.  H.  Yohe,  agent  for  the 
Mack  Manufacturing  Company.  Yohe  then 
took  the  estimate  to  Leadbeater,  chairman 
of  the  committee  on  streets,  who  indorsed  the 
same  "Approved,"  and  it  was  then  taken  to 
B.  T.  Price,  auditor  of  the  dty,  who  drew  a 
warrant  on  the  dty  treasurer  for  the  amount 
of  the  estimate,  payable  to  Cuvillier  &  Co.; 
Price  saying  to  Yohe  that  he  was  in  the  habit 
of  making  the  warrant  payable  in  this  way, 
so  as  not  to  confuse  his  accounts,  but,  if  Cuv- 
illier &  Co.  refused  to  indorse  the  same,  he 
(Yohe)  could  bring  It  back  to  him,  and  he 
(Price)  would  make  it  payable  to  Yohe  as 
agent  for  the  Mack  Manufacturing  Company. 
Cuvillier  &  Co.  indorsed  the  warrant  and 
Yohe  collected  the  money  due  thereon  from 
the  dty  treasury.  On  December  6,  1902, 
Yohe  obtained  from  Dunn,  the  dty  engineer* 
a  further  estimate  on  the  work  done  by  Cuvil- 
lier ft  Co.,  amounting  to  $2,700,  which  he 
took  to  Leadbeater,  chairman  -of  the  commit- 
tee on  streets,  who  approved  the  same,  and 
pursuing  the  same  course  in  collecting  this 
estimate  as  he  had  done  in  collecting  the  for- 
mer, Yohe  received  the  amount  thereof  from 
the  treasury  of  the  city.  Cuvillier  &  Co.  hav- 
ing become  insolvent,  on  the  21st  day  of  Feb- 
ruary, 1903,  confessed  a  Judgment  in  favor 
of  William  A.  Smoot  &  Ck).  In  the  derk's  of- 
fice of  the  circuit  court  of  the  dty  of  Alex- 
andria for  the  sum  of  $4,308.82,  with  interest 
and  costs,  and  subsequently  confessed  Judg- 
ments in  favor  of  other  parties,  including  the 
Mack  Manufacturing  Company.  Upon  the 
Judgment  in  favor  of  William  A.  Smoot  & 
Co.  a  fieri  facias  was  immediately  issued,  and 
a  suggestion  sued  out  against  the  city  council 
of  Alexandria  and  the  Washington,  Alexan- 
dria &  Mt  Vernon  Railway  Company,  sum- 
moning the  council  and  the  railway  company 
to  appear  before  the  Judge  of  the  circuit 
court  of  the  dty  on  the  first  day  of  the  next 
regular  term  of  the  court  to  answer  the  sug- 
gestion. The  city  council  on  the  16th  of 
March,  1903,  answered  the  summons,  and 
subsequently  filed  a  supplemental  answer, 
admitting  that  the  city  was  indebted  to  Cuvil- 
lier &  Co.  for  paving,  etc,  E[ing  street,  un- 
der the  contract  above  mentioned,  and  called 
attention  to  the  writing  given  by  Cuvillier  St 
Ck>.  on  the  15th  day  of  October,  1902,  and  fur- 
ther admitted  that  there  was  due  and  to  be- 
come due  from  the  dty  to  Cuvillier  &  Co.  a 
sum  considerably  in  excess  of  the  amount 
claimed  by  the  Mack  Manufacturing  Com- 
pany upon  its  order  of  October  15,  1902, 
namely,  $1,374.37,  and  submitted  to  the  court 
^e  question  whether  or  not  the  dty  should 
pay  this  sum  of  $1,374.37  to  the  Mack  Manu- 
facturing (Company  or  to  the  satisfaction  of 
the  fieri  facias  on  Judgments  confessed  by 
Cuvillier  &  Co.  in  favor  of  William  A.  Smoot 
&  Ck>.  and  others.  The  Washington,  Alexan- 
dria &  Mt  Vernon  Railway  Company  also 
answered,  admitting  an  indebtedness  to  Cuv- 
illier A  (?o.  on  their  contract  for  paving  King 
street,  but  with  this  answer  we  have  no  con- 
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cem.  Upon  tbe  filing  of  these  answers  an 
agreement  was  entered  into  by  all  parties  to 
the  several  garnishee  proceedings  heard  to- 
gether,  whereby  all  matters  of  law  and  fact, 
without  the  intervention  of  a  jury,  were  sub- 
mitted to  the  court  for  its  determination  as 
to  who  was  entitled  to  be  paid  out  of  the 
funds  due  from  the  city  council,  and  in  what 
order  of  priority;  and  the  court  held,  inter 
alia,  that  the  lien  of  the  fl.  fa.  sued  out  by 
William  A.  Smoot  ft  Co.  had  priority  over  the 
claim  of  the  Mack  BdCanufacturing  Company, 
by  virtue  of  its  assignment  of  October  16, 
1902,  prior  in  date  to  the  fl.  fa.  In  favor  of 
W.  A.  Smoot  &  Co. 

This  Judgment  was  suspended  to  the  ex> 
tent  of  $1,500  for  60  days,  to  enable  the 
Mack  BdCanufacturing  Company  to  apply  for 
a  writ  of  error  thereto,  and  which  writ  was 
awarded  by  one  of  the  Judges  of  this  court 

The  controversy  here,  therefore,  between 
the  plaintiff  In  error,  the  Mack  Manufactur- 
ing Company,  and  the  defendant  in  error, 
William  A.  Smoot  &  Co.,  and  the  sole  ques- 
tion that  we  deem  it  necessary  to  consider, 
is  whether  or  not  the  order  given  by  Cuvll- 
ller  &  Ca  to  plaintiff  in  error,  above  set 
out,  constituted  an  assignment  pro  tanto  of 
the  funds  due  from  the  city  of  Alexandria 
to  CuvUUer  ft  Co.  as  the  work  done  by 
the  latter  In  paving  King  street  progressed. 

As  has  been  remarked,  Dunn,  the  city 
engineer,  testified  that  he  accepted  the  or- 
der, and  It  was  acted  upon  in  disbursing  the 
funds  applicable  to  the  cost  of  paving  King 
street  until  the  garnishee  proceedings  by  the 
creditors  of  Cuvillier  ft  Co.  were  set  on  foot 
Not  only  was  the  order  acted  upon  as  before 
stated,  but  notice  of  it  was  unquestionably 
brought  home  to  every  official  of  the  city 
who  had  any  connection  with  the  execution 
of  the  work  of  paving  King  street,  or  the 
expenditure  of  the  money  expressly  appro- 
priated by  the  ordinance  of  the  council  to 
meet  the  cost  of  the  improvement  and,  while 
wholly  unnecessary  to  the  validity  of  the 
order  as  an  assignment  of  the  funds  in  ques- 
tion, notice  of  the  ord»  was  brought  home 
to  defendant  in  error  before  they  obtained 
the  confession  of  judgment  from  Cuvillier 
ft  Co.  The  order  was  regarded,  not  only  by 
plaintiff  in  error,  but  by  Cuvillier  ft  Co.  and 
by  Dunn,  the  dty  engineer,  upon  whose  cer^ 
tificate,  approved  by  the  chairman  of  the 
committee  on  streets,  alone,  the  funds  could 
be  withdrawn  from  the  city's  treasury,  as  a 
valid  assignment  of  the  funds  pro  tanto  to 
plaintiff  In  error. 

In  Hicks  v.  Roanoke  Brick  Co.,  94  Va. 
745,  27  S.  B.  598,  the  opinion  by  Riely,  J., 
says:  "There  can  be  no  doubt  as  to  the  doc- 
trine that  when,  for  a  valuable  considera- 
tion from  the  payee,  an  order  is  drawn  upon 
a  third  person,  and  made  payable  out  of  a 
particular  fund,  then  due  or  to  become  due 
from  him  to  the  drawer,  and  is  delivered  to 
the  payee,  it  operates  as  an  equitable  as- 
signment pro  tanto  of  the  fund,  and  con- 


stitutes a  lien  upon  it  in  the  hands  of  him 
who  owes  the  debt  or  has  possession  of  the 
fund  out  of  which  the  order  is  made  paya- 
ble." That  case  is  relied  on  by  defendant  in 
error,  because  the  order  upon  which  the 
payee  claimed  an  equitable  assignment  of 
the  fund  to  become  due  from  the  city  of 
Roanoke  was  held  not  to  constitute  an  eq- 
uitable lien  in  favor  of  payee  on  the  fund; 
but  that  decision  was  based  upon  the  fact 
that  the  paper  relied  on  was  but  "a  mere 
promise  or  agreement  by  the  drawer  of  the 
order  to  pay,  when  and  as  it  collected  from 
the  dty  of  Roanoke  the  money  the  drawer 
would  owe  to  the  contractor,  and  the  condi- 
tions upon  which  the  drawer  of  the  order 
agreed  to  pay  had  never  been,  and  never 
could  be,  fulfilled." 

And  in  Clayton  ▼.  Fawcett  2  Leigh,  19. 
also  relied  on  by  defendant  in  error,  the  writ- 
ing in  question  was  held  not  to  constitute 
an  equitable  assignment  of  the  fund  upon 
which  it  was  drawn,  for  the  reason  that  the 
payment  of  the  amount  named  was  to  de- 
pend on  the  drawer  being  absent  See 
Brooks  V.  Hatch,  6  Leigh,  542. 

In  Chesapeake  Classified  Bldg.  Ass'n  v. 
Coleman  et  aU  94  Va.  433,  26  S.  B.  843,  it 
was  held  "that  in  order  to  constitute  a  valid 
assignment  in  equity,  all  that  is  necessary 
is  an  order  from  the  person  to  whom  the 
money  is  due  or  coming  on  the  person  in 
whose  hands  or  under  whose  control  it  may 
be  to  pay  to  the  payee;  and  where  the 
drawee  had  notice  of  the  order  and  there- 
after paid  the  money  to  the  drawer,  the 
drawee  was  liable  to  the  payee  for  the 
amount  thereof."  In  that  case  the  contract- 
or gave  an  order  on  the  building  association 
in  the  following  words:  "Pay  to  Coleman  ft 
Sams,  Trustees,  for  Balance  and  Jones  five 
hundred  and  thirty-nine  '^/loo  dollars  and 
charge  same  to  balance  due  me  on  A.  M.  E. 
Church."  Notice  of  this  order  was  given 
to  the  secretary  of  the  association,  and  the 
association  was  informed  of  the  order  by  let- 
ter from  the  payees  of  the  same  date  as  the 
order,  and  the  letter  was  received  by  the  as- 
sociation, and  read  in  a  meeting  of  the  board 
of  directors.  Afterwards  the  '  association, 
in  disregard  of  the  order,  paid  the  money  to 
the  drawer  thereof,  and  this  payment  was 
regarded  not  to  be  a  valid  payment  and  the 
association  was  required  to  pay  again  the 
amount  of  the  order  to  the  payees  named 
therein.  See,  also,  Didler  v.  Patterson,  93 
Va.  534,  25  S.  B.  661;  Pom.  Eq.  Jur.  §  1283; 
Merchants*  ft  M.  Nat  Bank  v.  Barnes,  18 
Mont  335,  45  Pac.  218,  47  L.  R.  A.  737,  56 
Am.  St  Rep.  586;  Philadelphia  v.  Lockhart, 
73  Pa.  211;  2  Shinn  on  Attach.  $$  537.  540; 
DIckerson  v.  City  of  Spokane  (Wash.)  66  Pac. 
381;  Walton  v.  Horkan,  112  Ga.  814,  38  S. 
E.  105,  81  Am.  St  Rep.  77;  Conway  v.  Cut- 
ting, 51  N.  H.  407;  Kirtland  v.  Moore,  40  N. 
J.  Eq.  106,  2  Atl.  269. 

In  2  Shinn  on  Attachments,  supra.  It  is 
said:    "Cboses  in  action^  other  than  negotia* 
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ble  instruments*  which*  without  fraud,  have 
been  equitably  assigned,  are  no  longer  the 
property  of  the  assignor,  and  therefore  can- 
not be  garnished  at  suit  of  assignor's  cred- 
itors; and  the  fact  that  the  assignee  can- 
not, in  many  states,  maintain  an  action  at 
law,  but  must  sue  in  the  name  of  the  as- 
signor, does  not  affect  the  rule.  The  gar- 
nishing creditor  can  stand  on  no  better  foot- 
ing than  his  debtor,  and  the  assignor  has  lost 
control  over  it. 

"When  a  debt,  fund,  or  property  has  been 
assigned  for  a  good  and  valuable  consider- 
ation, and  notice  has  been  given  to  the  debt- 
or of  that  fact,  the  same  is  beyond  the  reach 
of  the  assignor's  creditors  by  process  of  gar- 
nishment, no  matter  in  what  way  the  debtor 
was  informed  of  the  assignment  It  is  suf- 
ficient that  he  know  that  his  creditor  Is  di- 
vested of  all  his  rights  to  the  debt  assigned." 

In  Dickerson  v.  City  of  Spokane,  supra, 
an  order  addressed  to  the  comptrollef  of  the 
city  directed  payment  to  the  payee  of  the 
order  a  sum  of  money  out  of  any  moneys 
belonging  to  the  drawer  that  might  there* 
after  become  due  him  from  the  dty  "on  the 
waterworks  contract,*'  which  order  was  filed 
with  the  comptroller  of  the  dty,  and  it  was 
held  to  constitute  an  equitable  assignment 
of  so  much  of  the  moneys  owing  to  the  con- 
tractor as  would  equal  the  amount  of  the 
order. 

In  Bank  v.  Barnes,  supra,  a  contractor 
gave  an  order  on  a  mining  company  to  de- 
liver to  the  payee  named  in  the  order  a  check 
to  become  due  to  the  drawer,  and  the  payee, 
the  Merchants',  etc.,  l^ank,  immediately  pre- 
sented the  order  to  the  mining  company  for 
acceptance,  but  it  was  not  accepted  at  that 
time,  as  there  was  no  money  yet  due  the 
drawer.  Afterwards  the  mining  company.  In 
disregard  of  the  order,  paid  the  money  due 
to  the  drawer  thereof  to  a  garnishing  cred- 
itor, and  it  was  held  that  the  order  consti- 
tuted a  valid  assignment  of  the  fund,  and 
that  the  payment  made  by  the  mining  com- 
pany did  not  discharge  its  liability  to  the 
payee  of  the  order. 

To  the  same  effect  is  Philadelphia  v.  Lock- 
hart,  supra,  whQre  the  order  was  addressed 
to  the  board  of  school  controllers,  and  drawn 
by  a  contractor  for  the  building  of  a  school- 
house  in  the  dty  of  Philadelphia.  Notice  of 
the  order  was  given  to  the  school  controllers, 
and  It  was  held  a  sufficient  notice  to  the  city 
of  the  rights  of  the  payee  in  the  order. 

In  the  case  at  bar  the  dty  coundl  of  Alex- 
andria, under  its  contract  with  Guvillier  & 
Co.,  required  Dunn,  its  engineer,  to  take 
charge  of  the  work  of  paving  King  street,  and 
upon  his  certificate  all  payments  were  to  be 
made  on  account  of  the  work.  This  consti- 
tuted Dunn  the  agent  of  the  dty,  and,  as 
was  said  in  the  opinion  In  Philadelphia  ▼. 
Lockhart,  supra,  notice  to  an  agent,  bound, 
in  the  discharge  of  his  duty,  to  act  upon  it 
and  communicate  it  to  his  principal,  is  no- 
tice to  the  principal. 


No  question  was  raised  by  the  dty,  or  any* 
one  else^  as  to  the  right  of  plaintiff  In  error, 
by  vhrtue  of  the  order  of  October  ICS,  1002; 
to  be  paid  for  the  brick  it  furnished  for  pav- 
ing King  street  out  of  the  money  to  become 
due  from  the  dty  to  Guvillier  &  Ck>.  as  the 
work  progressed,  nntU  the  in8<^vency  of  the 
latter;  and  whether  the  office  of  dly  en- 
gineer was  created  by  the  charter  of  tte 
dty  or  by  an  ordinance  of  its  coimdl  does 
not  alter  the  case,  and.  if  it  were  conceded 
that  notice  to  the  dty  was  necessary  In  or- 
der to  make  the  order  in  question  a  valid 
assignment  in  favor  of  the  plaintiff  in  error, 
notice  to  Dunn,  Uie  engineer,  was  all-suffi- 
dent  The  council  of  the  dty  of  Alecandria, 
as  stakeholder,  has  in  its  hands  a  fund  that 
one  of  two  parties  to  entitled  to^  and  It  to 
immaterial  what  notice  the  dty  had  of  the 
order  in  question.  Our  statute  (section  3601 
of  the  Code  of  1887)  expressly  excepts  from 
the  lien  of  a  writ  of  iL  fa.  any  estate  of 
the  debtor  which  has  beem  assigned  for  a 
valuable  consideration,  unless  the  assignee 
had  notice  of  the  fi.  fa.  at  the  time  of  the 
assignment,  and  it  is  not  questioned  hem 
that  the  order  held  by  plaintiff  in  error,  prior 
In  date  to  the  fi.  fa.  of  defendant  In  error, 
was  given  for  a  valuable  consideration. 

It  follows  that  we  are  of  opinion  that  the 
judgment  of  the  circuit  court  to  erroneous, 
and  should  be  reversed  and  annulled;  and 
thto  court  will  enter  such  judgment  as  the  dr- 
cuit  court  should  have  entered,  namely;  that 
plaintiff  in  error  recover  of  the  dty  of  Alex- 
andria the  sum  of  $1,874.37,  with  Interest 
from  the  21st  day  of  February,  1903,  tili 
paid,  and  also  to  recover  of  the  defendant  in 
error  the  costs  incurred  by  plaintiff  In  error 
in  this  court  and  in  the  drculf  court 
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HASTEB  AND  8BSVANT— PSB80NAL  INJUSHS— 
INSTRUCTIONS— BVIftSNCB  —  HAB1CLB88  SB- 
BOB— 8PSCIAL   JUBT   —    VBBDICT-HEXCBSaiYS- 

NESS. 

1.  Under  Code  1887,  |  8158,  authorising  a 
special  jury,  the  dificretJon  of  the  trial  court 
in  refusing  one  cannot  he  Interfered  with  on 
appeal,  where  there  was  no  showing,  In  sup- 
port of  the  request,  that  the  facts  alleged  there- 
in were  true,  and  it  is  not  made  to  appear  on 
appeal  that  any  prejudice  resulted  from  the 
refusal. 

2.  In  an  action  against  a  railroad  company 
for  injuries  to  a  bralceman  caused  by  the  col- 
lision of  an  incoming  train  with  the  train  un- 
der which  plaintiff  was  working  In  a  switch- 
yard, the  evidence  showed  that  a  fellow  servant 
of  plaintiff  had  been  sent  out  by  obder  of  the 
vara  conductor  to  flag  an  incoming  train,  and 
had  done  so,  returning  on  the  train.  The  rules 
of  the  railroad  company  required  brakemen 
sent  out- under  such  circumstances  to  stay  out 
until  recalled  by  the  yard  whistle,  and  pro- 
vided that  the  brakemen  must  be  instructed 
in  the  rules,  furnished  with  time-tables,  and 
carry  watches,  but  there  was  evidence  that  the 
brakeman  who  went  out  to  flag  the  incoming 
train  bad  not  been  instructed  in  the  rules  and 
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carried  no  watch  and  that  the  rule  as  to  n- 
maining  oat  anti]  recalled  did  not  apply  to 
jard  brataoien.  When  this  brakeman  retain- 
ed ha  warn  nen  by  the  yard  conductor  and  p«t 
to  work  by  him  on  the  same  train  under  wmch 
plaintiff  was  working  at  the  time  be  was  injur- 
ed. Hetd^  that  there  was  anffideht  bacia  in 
the  erldence  for  an  inatmction.  that*  it  tha 
yard  conductor  could  have  Imown  by  reasonable 
diligence  that  die  brakeman  tiad  returned  with- 
out flagging  the  train  which  injured  plaintiff 
in  time  to  have  had  that  train  flagged,  they 
should  flnd  for  plaintiff. 

8.  In  reyiewing  the  eyidence  to  determine 
whether  it  affords  sufllcient  basis  for  an  in- 
struction, it  is  not  to  be  considered  sa  upon  a 
demurrer  to  the  oTidenoe,  but  the  question  is 
whether  there  is  evidence  upon  which  to  rest 
the  instruction,  or  to  which  it  is  referable. 

4^  When  it  dearly  appears  from  a  considera- 
tion of  the  instructions  as  a  whole  that  the  jury 
could  not  have  been  misled  bv  them,  the  judg- 
ment should  not  be  reversed,  though  as  abstract 
propositions  they  may  not  accurately  state  the 

'  i.  Where  ft  can  be  seen  from  the  whole  rec- 
ord that,  even  under  instructions  in  all  re- 
spects correct,  a  different  verdict  could  not  have 
been  rightly  foimd,  the  court  will  not  reverse 
the  judgment  for  error  in  Instructions. 

6.  In  an  action  against  a  railroad  company 
for  personal  injuries,  a  juror  is  not  diBqualified 
by  reason  of  the  fact  that  he  has  a  claim  'against 
the  company  for  personal  Injuries,  which  he  in- 
tends to  prosecute. 

7.  A  negro  brakeman  24  years  of  age,  strong, 
healthy,  and  industrious,  in  the  line  of  promo- 
tion, having  a  wife  and  two  children  to  supjport. 
and  earning  from  f  1  to  $1JM)  a  dav,  was  injured 
so  as  to  necessitate  the  amputation  of  a  foot. 
Beldr  that  a  verdict  for  $5,<l00  was  not  excess- 
ive. 

Eiror  to  Corporation  Court  of  Danville. 

Action  by  James  Oliver  against  the  South- 
em  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  Ivings  error.  Af- 
firmed. 

Berkeley  ft  Harrison,  for  plaintiff  in  error. 
CabeU  and  Coster,  for  defendant  in  error. 

CARDWELL,  J.  Jamea  Oliver,  plaintiff 
in  the  court  below,  received  injuries  while  in 
the  service  of  the  Southern  Railway  Com- 
pany on  its  jards  in  the  dty  of  Danville,  Va., 
and  brotight  tblB  action  in  the  corporation 
court  of  the  said  city  to  recover  damages 
therefor,  and  upon  the  trial  judgment  was 
rendered  on  the  vei^ct  of  the  jury  against 
the  defendant  company  for  $5,000. 

The  circumstances  under  which  the  plain- 
tiff was  injured  are  as  follows:  There  are 
three  tracks  of  the  defendant  company  in 
front  of  its  XMLSsenger  depot  in  the  city  of 
Danville,  and  at  about  4  o'clock  on  the  morn- 
ing of  March  10,  1903,  passenger  train  No. 
11,  fjrom  Richmond,  was  standing  on  the 
outer  track,  heading  south.  Passenger  train 
Na  d4  had  just  come  in  from  the  south,  and 
was  standing  on  the  ];niddle  track,  heading 
north,  while  No.  3d  was  standing  on  the 
main  track  next  to  the  depot,  heading  south. 
Just  before  train  No.  39  from  the  north  ar- 
rived in  front  of  the  depot,  and  while  passen- 
ger train  No.  40,  from  the  south,  was  stand- 
ing on  the  main  track  na^t  to  the  depot, 
.John  Raise,  yard  flagman,  was  sent  out  by 


John  Willard,  yard  conductor,  to  flag  train 
No.  84,  then  overdue  and  coming  from  the 
south,  with  instmctions,  as  Baize,  who  was 
examined  as  a  witness  for  defendant;  swears, 
to  flag  No.  S4  and  come  in  on  it  It  was 
while  Baize  was  out  on  his  instructions  from 
Willard  that  Na  40  proceeded  north,  passing 
No.  89  at  North  Danville,  and  the  latter  train 
came  in  and  occupied  the  main  track  next 
to  the  depot  Baize  did  flag  No.  84  and  came 
in  on  it  to  the  yard,  and  was  at  once,  as  he 
testifies,  set  to  work  by  Willard  to  aid  in 
taking  cars  frbm  No.  11  and  coupling  them 
to  train  No.  89.  When  Baize  returned  from 
fiagging  train  No.  84,  Oliver  was  coupling 
cars  to  and  under  No.  39,  under  the  immedi- 
ate orders  of  Willard,  the  yard  conductor. 
No.  32  was  expected  from  the  south,  but 
trains  about  that  time  were  running  irregu- 
larly, and  No.  40  had  come  in  to  the  depot 
on  No.  32's  time,  and  no  one  seemed  to  know 
exactly  when  No.  32  would  be  in,  as  will  be 
seen  from  the  evidence.  While  Oliver  was 
under  one  of  the  cars  of  No.  39,  train  No.  32 
rushed  swiftly  into  the  depot  yard  and  col- 
lided with  train  No.  39,  under  which  Oliver 
was  engaged,  knocked  the  engine  and  train 
of  No.  39  back  some  distance,  throwing  Oli- 
ver down,  several  car  wheels  passing  over 
him,  and  so  mashing  and  mangling  his  foot 
and  ankle  that  they  had  to  be  amputated 
below  the  knee. 

Oliver,  Baize,  and  John  WaddiU  were  all 
brakemen,  members  of  the  yard  crew,  and 
Willard  was  the  yard  conductor  in  charge  of 
these  brakemen,  and  this  crew  worked  under 
Yardmaster  Pierce  in  the  day,  and  his  as- 
sistant, P.  H.  Gilliland,  at  night,  the  latter 
being  in  charge  the  night  of  the  accident  It 
was  the  duty  of  this  crew  to  make  up  the 
trains,  taking  cars  from  one  train  and  put- 
ting same  on  to  another,  coupling  hose,  etc., 
and  also  to  fiag  incoming  trains,  so  as  to 
protect  trains  standing  at  the  station,  when 
instructed  so  to  do  by  Willard,  the  yard  con- 
ductor, or  either  of  the  yardmasters.  Oliver 
and  Baize  were  of  course  in  the  same  grade, 
and  worked  under  the  same  conductor,  with 
exactly  the  same  duties;  and  the  trial  of  this 
case  proceeded  upon  the  theory  throughout 
that  if  the  injuries  to  Oliver  were  caused  by 
the  negligence  of  Baize,  Oliver  could  not  re- 
covte,  as  they  were  to  be  regarded  as  fellow 
servants;  but  if  the  proximate  cause  of  the 
injuries  was  the  negligence  of  Yard  Conduct- 
or Willard,  or  any  other  offlcer  or  agent  of 
a  higher  grade  of  employment  with  the  de- 
fendant company  than  that  of  Oliver,  the  fel- 
low servant  doctrine  did  not  apply.  Consti- 
tution of  Virginia,  f  162;  Acts  1901-02,  p. 
335,  c.  322. 

There  is  no  controversy  as  to  its  being 
Willard's  duty  to  control  and  direct  the  gen- 
oral  and  immediate  work  of  Oliver,  and  also 
that  of  Baize,  working  in  the  same  crew  with 
Oliver. 

We  are  asked  to.  reverse  the  judgment  of 
the  lower  court  upon  the  following  grounds. 
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▼is.:  (1)  The  refusal  of  the  court  to  order,  on 
the  motloii  of  the  defendant  company,  a  spe- 
cial Jury;  (2)  the  giving  of  plaintiff's  Instruo 
tlon  No.  2;  (3)  the  refusal  of  the  court  to 
set  aside  the  verdict  because  counsel  for  the 
defendant  company  made  affidavit  that  they 
had  heard  that  Orews,  one  of  the  jurors,  had 
been  in  a  collision  on  the  defendant  com- 
pany's road,  and  intended  to  make  claim  or 
sue  the  company;  (4)  that  the  verdict  was 
contrary  to  the  law  and  the  evidence;  and 
(5)  that  the  damages  awarded  by  the  Jury 
are  excessive. 

The  reason  urged  why  a  special  Jury 
should  be  allowed  was  that  "a  collision  had 
taken  place  before  daybreak  between  two 
passenger  trains,  two  men  had  been  killed 
and  several  wounded,  and  much  feeling 
aroused  adverse  to  the  defendant,  in  addi- 
tion to  the  unfortunate  prejudice,  especially 
in  Danville,  against  this  company." 

There  is  nothing  whatever  in  the  record  to 
sustain  this  contention,  or  to  show  that  the 
corporation  court  did  not  exercise  a  sound 
discretion  in  refusing  a  special  jury.  It  could 
not  assume,  in  the  absence  of  any  proof  to 
that  effect,  that  the  conditions  existed  that 
counsel  suggested. 

In  Atlantic  &  Danville  R.  Co.  v.  F^ake^  87 
Va.  133,  12  S.  E.  348,  a  motion  was  made  for 
a  special  jury,  on  the  ground  that  the  case 
was  one  "involving  questions  in  which  a 
whole  magisterial  district  was  interested* 
and  that  it  would  be  almost  an  impossibility 
to  draw  from  the  'jury  box'  a  jury  that  would 
not  contain  some  name  or  names  from  tliat 
district,  and  that  there  was  much  prejudice 
in  that  district  against  the  defendant  com- 
pany." But  there  being  produced  no  evi- 
dence or  affidavits  to  prove  the  grounds  of 
the  motion,  it  was  overruled,  and  this  court 
approved  the  action  of  the  circuit  court  The 
opinion  by  Lewis,  P.,  in  disposing  of  the 
question,  virtually  presented  whether  the  al- 
lowance of  a  special  jury  is  or  is  not  a  mat- 
ter of  right,  and,  after  quoting  the  statute 
(section  3158  of  the  Code  of  1887),  and  re- 
marking that  the  statute  left  the  question  as 
to  whether  or  not  a  special  jury  should  be 
allowed,  as  at  common  law,  to  the  discretion 
of  the  court— "a  discretion,  it  is  true,  not  ar- 
bitrary, but  a  sound  judicial  discretion,  to  be 
governed  by  settled  principles,  and  review- 
able, when  exercised^  by  the  appellate  court? 
—says:  ''Each  case,  therefore,  must  stand 
on  its  own  circumstances,  and,  where  it  ap- 
pears from  a  survey  of  the  record  that  in- 
justice has  not  been  done,  the  judgment  of 
the  trial  court  will  not  be  reversed,  although 
the  appellate  court  may  be  of  (pinion  that, 
upon  the  showing  made,  a  special  jury  ought 
to  have  been  allowed.  In  such  a  case  the 
error  is  not  to  the  prejudice  of  the  party  com- 
plaining." And  in  Goodell's  Bx'rs  v.  Gib- 
bons, 91  Va.  608,  22  8.  E.  GOi,  it  is  held  that 
a  motion  for  a  special  jury  is  addressed  to 
the  sound  discretion  of  the  court,  and  its 
judgment  will  not  be  reversed  unless  it  plain- 


ly appears  that  the  discretion  has  been  im- 
properly exercised. 

At  the  trial  the  three  Instructions  asked 
by  the  defendant  company  were  given,  and 
no  objection  is  urged  as  to  Nos.  1  and  3  given 
at  the  instance  of  the  plaintiff.  The  objec- 
tion made  to  plaintiff's  instruction  No.  2  is 
that  it  nullified  Jthe  instructions  Nos.  1  and 
2  given  for  the  defendant  company,  and  mis- 
led the  jury.    It  is  as  follows: 

"The  court  Instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  yard  con- 
ductor, Willard,  Ttras  an  employ^  of  the  de- 
fendant company  having  the  right  or  char- 
ged with  the  duty  to  control  or  direct  the 
general  services  or  the  immediate  work  of 
the  plaintiff,  ordered  Jolm  Baize,  a  co^m- 
ployd  of  the  plaintiff,  to  flag  train  No.  34 
only,  and  did  not  order  him  to  flag  train  No. 
32,  and  that  the  injury  to  the  plaintiff  was 
caused  by  the  failure  to  flag  No.  32,  or  If 
they  believe  from  the  evidence  that  the  said 
Willard  ordered  the  said  Baize  to  flag  both 
trains  No.  34  and  32,  and  that  the  said  Wil- 
lard knew,  or  could  have  known  by  reason- 
able diligence^  that  the  said  Baize  had  re- 
turned without  flagging  train  Na  32  in  time 
to  have  the  said  latter  train  flagged  before 
the  collision,  they  should  find  for  the  plain- 
tiff." 

The  defendant  company's  instructions  Nos. 
1  and  2  told  the  jury  that  if  Baize's  neglect 
caused  the  accident  the  plaintiff  could  not 
recover,  and  it  is  argued  that  plaintiff's  in- 
struction No.  2  holds  that  Willard  was  bound 
to  specify  and  name  the  trains  to  be  flagged; 
that  when  he  sent  Baize  out  to  fiag,  to  pro- 
tect the  station  filled  with  trains,  and  told 
him  to  look  out  for  No.  84^  but  did  not  name 
No,  32,  although  Baize  knew  No.  82  was  com- 
ing, and  although  the  rules  requhred  be 
should  stay  out  until  called  In,  yet  because 
Willard  did  not  designate  the  train,  and 
Baize  forgot  it,  that  makes  Willard,  and  not 
Baize,  the  faulty  party  whereby  defendant's 
Instructions  weie  nullified. 

Had  plaintiffs  instruction  No.  2  omitted 
the  words  "or  could  have  known  by  reason- 
able diligence,"  so  that  it  would  have  simply 
read  that  if  Willard  ordered  Baize  to  flag 
train  No.  84  only,  and  did  not  order  him  to 
flag  train  No.  32,  and  that  the  injury  to  the 
plaintiff  was  caused  by  the  failure  to  flag 
No.  32,  and  that  Willard  knew  that  Baize 
had  returned,  without  flagging  train  No.  82, 
in  time  to  have  had  the  latter  train  flagged 
before  the  collision,  the  jury  should  find  tor 
the  plaintiff,  there  could  be  no  doubt,  we 
think,  as  to  the  correctness  of  the  Instnic- 
tlon.  The  words  "or  could  have  known  by 
reasonable  diligence"  should  not  have  been 
inserted  in  the  instraction  without  evidence 
in  the  record  tending  to  prove  a  state  of 
facts  or  circumstances,  brought  home  to  Wil- 
lard, sufficient  to  put  him  on  inquiry  as  to 
whether  or  not  train  No.  32  had  been  flagged, 
and  which  Inquiry,  prosecuted  with  reason- 
able diligence,  would  have  enabled  him  to 
have  ascertained  the  fact  that  It  had  not 
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been  flagged,  and  in  time  for  him  to  have  had 
it  flagged,  and  thereby  prevented  the  colli- 
sion. In  reviewing  the  evidence  in  connec- 
tion with  an  instruction  given  or  refused,  the 
rule  requiring  that  it  shall  be  considered  as 
upon  a  demurrer  to  evidence  does  not  apply. 
The  question  is  whether  there  is  evidence 
upon  which  to  rest  the  instruction,  or  to 
which  it  is  referable.  In  this  case,  although 
the  jury  might  have  believed  that  Baize  was 
told  to  flag  No.  32,  or  that  it  was  his  duty  to 
have  done  so  under  the  rules  of  the  company, 
yet  with  those  words,  "or  could  have  known 
by  reasonable  diligence"  that  he  had  not  done 
so— that  is  to  say,  that  Willard  could  have 
known  by  reasonable  diligence  that  fact— atill 
they  might  have  been  misled  by  this  expres- 
sion in  tiie  instruction,  even  though  there 
was  no  evidence  to  justify  its  Insertion  there- 
in. But  let  us  examine  the  evidence  on  this 
point 

Baize,  the  defendant  company's  witness,  as 
will  be  remembered,  says  he,  Waddill,  and  the 
plaintifiC  made  up  the  yard  crew,  aild  worked 
directly  under  the  orders  of  Willard,  yard 
conductor,  and  that  Willard  was  under 
Pierce,  the  yardmaster,  in  the  day,  and  his 
assistant,  Gilliland,  at  night;  that  it  was  the 
0uty  of  the  yard  conductor  and  his  crew  to 
make  up  trains,  taking  cars  from  one  train 
and  putting  them  on  another,  and  also  to  flag 
incoming  trains,  so  as  to  protect  those  on  the 
yard,  if  and  when  ordered  by  the  yard  con- 
ductor, and  to  do  only  as  ordered,  and  that 
the  yard  conductor  controls  by  oral  and  not 
written  orders.  Tunstall,  the  yard  engineer 
on  duty  the  night  of  the  accident,  and  who 
was  a  witness  for  the  plaintiff,  corroborates 
Baize.  Baize  further  testifies  that  the  de- 
fendant company's  rules  99  and  100,  as  to 
flagging  trains,  did  not  apply  to  the  crew  of 
the  yard,  and  that  they  were  governed  by 
oral  orders  of  the  yardmaster,  his  assistant, 
or  the  yard  conductor.  He  was  asked  the 
question  whether  the  yard  brakeman  flagged 
by  said  rules,  and  his  reply  is,  "We  don't 
flag  that  way  on  the  yard."  He  further 
states  that  he  was  told  by  Willard  to  go  out 
and  flag  No.  84,  and  come  in  on  it;  that  he 
carried  out  the  instructions  given  him  by 
Willard  absolutely  that  night,  as  he  had  done 
before,  and  as  was  ordinarily  done  on  the 
yard:  and  that  both  Gilliland  and  Willard 
knew  that  he  had  gone  out  to  flag  Na  84,  and 
had  returned  upon  that  train,  and  that  they 
united  in  putting  him  to  work  on  the  train 
No.  89,  which  plaintiff  was  coupling  up  after 
his  (Baize's)  return  on  No.  84.  This  latter 
statement  is  nowhere  denied  in  the  record, 
but  is  corroborated,  we  think,  as  will  present- 
ly be  seen,  by  Willard.  Further,  this  witness 
says  that  there  was  plenty  of  time  after  be 
came  in  on  No.  84,  and  after  he  was  seen  by 
Willard  and  put  to  work,  to  have  had  No.  32 
flagged,  thus  preventing  the  collision  with 
No.  39;  and  that  he  had  neither  watch  nor 
time-table,  and  that  the  officers  under  whom 
he  worked  knew  it  True,  he  says  he  knew 
No.  82  was  a  scheduled  train,  but  he  did  not 
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know  whether  it  was  on  time  or  not  and  as 
a  matter  of  fact  it  was  behind  tim«.  It  was 
sought  to  make  the  witness  say  that  he  forgot 
No.  32,  but  he  emphatically  denies  that  he 
did  forget  it,  and  insisted  that  he  wws  not 
instructed  to  flag  No.  82,  and  that  he  did  as 
he  was  instructed.  A  rule  of  the  company 
required  that  Baize,  and  other  employes  of 
the  defendant  company  working  in  the  grade 
that  he  was,  should  be  instructed  in  the  rules 
of  the  company,  and  be  furnished  with  a 
time-table,  and  be  required  to  have  a  watch; 
but  it  clearly  appears  that  he  had  not  been 
instructed  in  the  rules,  nor  furnished  with  a 
tlm&-table,  nor  had  a  watch,  and  that  the  of' 
fleers  of  the  defendant  company  under  whom 
he  worked  knew  these  facts.  Gilliland,  call- 
ed as  a  witness  for  the  defendant  company, 
testifies  that  Baize  was  not  to  his  knowledge 
instructed  in  the  rules  of  the  company,  and 
that  he  did  not  know  whether  any  one  per- 
formed this  duty  or  not;  he  could  not  say 
whether  he  had  been  furnished  with  a  time- 
table or  had  a  watch,  as  the  rules  of  the  com- 
pany required,  or  not,  and,  while  he  says  that 
the  yard  flagmen  have  their  duties  made  out 
just  as  well  as  the  yardmaster,  he  admitted 
that  they  go  wholly  by  the  instructions  as  to 
what  they  are  to  do  by  the  yardmaster  and 
the  conductor.  He  further  says  that  Willard 
was  in  charge  of  the  shifting  of  cars  from 
otiier  trains  to  train  No.  89  on  the  night  of 
the  accident  and  that  Baize  told,  him  that  he 
forgot  No.  82  after  the  accident  occurred;  but 
he  in  no  way  impairs  the  statement  made  by 
Baize,  that  he  and  Willard  both  knew  that 
Baize  had  come  In  on  Na  84,  and  by  both 
told  to  help  in  the  work  at  which  the  plain- 
tiff, Oliver,  was  engaged. 

Willard,  also  examined  as  a  witness  for 
the  defendant  company,  admits  that  he  was 
excited  at  the  time  that  he  sent  Baize  out  to 
flag,  as  was  usual  with  him  and  others  on 
the  yard  when  a  number  of  trains  were 
standing  in  the  yard  and  others  expected, 
and  he  nowhere  says  that  he  instructed 
Baize  to  flag  No.  82»  nor  does  he  deny  that 
he  saw  Baize  after  he  returned  on  No.  84 
and  before  the  collision.  On  the  contrary, 
he  says  that  he  was  superintending,  or  that 
he  was  looking  after,  the  shifting  being  done 
by  Oliver,  and  it  clearly  appears  that  Baize 
was  assisting  in  doing  this  work,  and  that 
Baize  cut  the  car  loose  that  was  being  cou- 
pled up  by  the  plaintiff.  According  to  the 
statement  of  both  Gilliland  and  Willard,  the 
latter  was  directing  the  shifting  of  the  cars 
from  other  trains  to  train  No.  89,  and«  if 
this  is  true,  the  statement  of  Bkize  that 
these  witnesses  saw  him  and  directed  him 
to  go  at  this  work  must  also  be  true,  as 
Baize  was  so  engaged  before  the  collision, 
and  cut  loose  the  car  that  plaintiff  was  coup- 
ling on  to  No.  89  at  the  time  of  the  collision. 
Willard  knew,  as  he  admits,  that  "No.  82 
was  behind,  but  was  expected  to  arrive  in  a 
short  time,  not  over  four  or  five  minutes 
late."  So  that  he  must  have  known,  that 
Baise  had  not  flagged  No.  82»  but  had  oiilj 
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flagged  No.  84  and  come  In  on  it  He  falls 
back  on  tbe  rales  of  the  company,  and  says 
Baize  should  have  stayed  out  nntil  called 
In  by  the  yard  whistle— that  is,  the  whistle  of 
the  engine  on  the  yard— but  he  knew  that  he 
had  not  been  so  caUed  in,  and,  while  he 
says  that  Baize  told  him  the  first  time  he  met 
him  that  he  forgot  No.  82  (meaning  the  first 
time  he  met  him  after  the  accident),  it  was 
sought  to  have  him  say,  in  effect,  that  Baize 
had  admitted  to  him  that  he  was  instructed 
to  fiag  No.  82  and  forgot  it,  but  he  fails  to 
so  testify.  This  question  was  propounded 
to  him:  "Told  you  he  forgot  No.  82  and 
came  in  on  No.  84?  A.  I  don't  know  about 
this.**  And  then  on  cross-examination  the 
following  questions  were  propounded  to  him, 
and  the  following  answers  giyen: 

''Q.  Did  you  not  direct  Baize  to  go  out 
and  flag  No.  84  and  say  nothing  about  No. 
82? 

"A.  No,  sir;  I  told  him  to  go  out  and  flag 
for  me— watch  No.  84;  she  was  close  on  No. 
40. 

''Q.  What  No.  40  do  you  mean  by  that? 

''A.  No.  84  was  right  on  the  block  of  No. 
40. 

"Q.  Should  he  haye  stayed  out  there  until 
blown  in? 

"A.  Under  my  Instructions  he  should  have 
done  so. 

"Q.  You  told  him  to  go  out  and  flag  No. 
84  without  waiting  to  be  called  in? 

-A.  Yes,  sir." 

It  thus  appears  from  Baize's  statement 
that  the  yard  flagmen  were  controlled  by  in- 
structions from  the  yardmaster  or  conductor, 
and  not  by  the  printed  rules  of  the  company, 
and  also  that  in  giring  his  instructions  to 
Baize,  which  were  giyen  while  No.  40  was 
standing  on  the  main  track,  Willard  had  in 
mind  the  protection  of  No.  40  by  haying 
No.  84  flagged.  Under  these  and  other  dr- 
enmstances  pointed  out  aboye,  the  jury  was 
well  warranted  in  flnding  that  Willard  ought 
4o  haye  known  by  the  exercise  of  reasonable 
diligence  that  No.  82  had  not  been  flagged, 
and  this  although  they  might  haye  belieyed 
that  Baize  was  instructed  to  flag  both  No. 
84  and  No.  82,  and  forgot  the  latter. 

We  are  therefore  of  opinion  that  plain- 
tiff's instruction  No.  2  could  not  haye  misled 
the  Jury  to  the  prejudice  of  the  defendant 
c(»npany. 

But  for  another  reason  we  are  of  opinion 
that  the  judgment  of  the  lower  court  should 
not  be  reyersed  because  of  instruction  No.  2 
giyen  for  the  plalntlit.  When  all  the  in- 
structions are  read  and  construed  together 
in  the  light  of  the  eyidence,  it  clearly  appears, 
we  think,  that  the  jury  could  not  haye  been 
misled  nor  deceiyed  by  any  of  them.  When 
this  is  the  case  a  judgment  should  not  be 
reyersed,  though,  as  abstract  propositions, 
they  may  not  accurately  state  the  law. 
Richmond  Granite  Ck>.  t.  Bailey,  92  Ya.  554, 
24  S.  BL  282;  Russell  Gre^k  Goal  Co.  t.  Wells, 
86  Ya.  41%  81  S.  B.  614. 
.   But  U  tt  could  be  said*  la  the  light  of  the 


eyidence,  that  instruction  No.  2,  in  the  re- 
spect discussed,  was  erroneous,  it  is  well 
settled  that  where  it  can  be  seen  from  the 
whole  record  that,  eym  under  instruction  in 
all  respects  correct,  a  different  yerdlct  could 
not  haye  been  rightly  found— which  is  the 
case  here^  as  we  yiew  it— this  court  will  not 
reyerse  it  Richmond  Ry.,  Ac.,  Co.  y.  Garth- 
right,  92  Ya.  627,  24  8.  B.  267,  82  L.  B»  A. 
220,  53  Am.  St  Rep.  889. 

The  next  question  to  be  considered  is^ 
should  the  judgment  be  reyersed  because  the 
lower  court  refused  to  set  aside  the  yerdlct 
of  the  jury  on  account  of  the  affldayits  of 
counsel  that  they  had  heard  that  one  of  the 
jurors  had  been  in  a  collision  on  the  de- 
fendant company's  road  and  intended  to 
make  claim  or  sue  the  company? 

We  think  not  The  afllants  do  not  state 
as  a  fact  that  this  juror  was  making  a  claim 
to  damage  or  intended  to  sue  the  defendant 
company,  but  merely  state  that  they  heard, 
after  the  trial,  that  such  was  the  case. 

"A  new  trial  will  not  be  granted  on  ac- 
count of  the  disqualification  of  a  juror  for 
matter  that  is  a  principal  cause  of  challenge, 
which  existed  before  he  was  electeid  and 
sworn  as  such  juror,  but  which  was  unknown 
to  the  party  until  after  the  tri^l,  and  which 
could  not  haye  been  discoyered  by  the  exer- 
cise of  ordinary  diligence,  unless  it  appears, 
from  the  whole  case  before  the  court  on  mo- 
tion for  a  new  trial,  that  the  party  suffered 
injustice  from  the  fact  that  such  juror  sery- 
ed  in  the  trial  of  the  case."  Reynolds  y. 
Richmond  ft  M.  Ry.  Co.,  92  Ya.  407,  28  & 
B.  772,  and  authorities  dted. 

But  was  Crews  disqualified  as  a  juror,  eyen 
if  what  the  affiants  beard  was  a  fact?  We 
do  not  think  so.  He  may  haye  had  an  honest 
claim  against  the  defendant  company  and  yet 
regarded  his  oath  as  a  juror,  and  tbere  is 
nothing  whateyer  in  this  record  to  indicate 
that  he  did  not 

In  Richardson  t.  Planters'  Bank,  94  Ya. 
180,  26  8.  B.  418,  Riely,  jr.,  in  discussing  the 
question  whether  the  fact  that  one  of  the 
jurors  was  a  debtor  to  the  defendant  dis- 
qualified him  as  a  juror,  says:  "If  the  juror 
does  not  stand  indifferent  to  the  cause,  he  is 
not  competent  If  he  has  any  interest  In  the 
cause,  or  is  related  to  either  party,  or  has  ex- 
pressed or  formed  any  opinion,  or  is  sensible 
of  any  Mas  or  pr^udice,  he  is  excluded  by 
the  law.  The  last  disqualification  has  been 
applied  in  numerous  business  relations.  The 
partner,  or  the  clerk  or  other  employ^,  of 
either  of  the  parties,  has  been  held  to  be  in- 
competent But  we  haye  been  dted  to  no 
case  that  has  gone  so  far  as  to  hold  that  a 
debtor  of  the  defendant  was  incompetent 
To  hold,  as  a  legal  presumption,  that  such 
relationship  would  be  likely  to  warp  tbe  judg- 
ment would  be,  in  our  opinion,  to  estimate 
too  cheaply  integrity  under  tbe  sanction  of 
the  law." 

We  can  see  no  reason  why  what  was  said 
in  that  case  as  to  the  Incompetency  of  a 
debtor  to  the  party  defendant  does  not  apply 
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with  equal  force  where  the  juror,  as  in  this 
case,  might  have  had  a  claim  against  the 
defendant  company. 

In  considering  whether  the  verdict  in  this 
case  was  contrary  to  the  law  and  the  evi- 
dence, we  do  not  deem  it  necessary  to  review 
further  the  evidence,  as  we  have  very  fully 
outlined  it  in  considering  the  instructions  to 
the  jury,  and  we  are  of  opinion  that  it  very 
clearly  appears  thereby  that  this  court  could 
not  say»  either  that  the  verdict  was  without 
evidence,  or  that  the  evidence  was  not  suffi- 
cient to  support  it  Nor  would  we  be  justi- 
fied in  holding  that  the  damages  awarded  by 
the  Jury  are  excessive.  The  suggestion  that 
*the  loss  of  a  foot  to  a  negro  laborer  would 
not,  to  a  fair-minded  Juiry,  suggest  a  verdict 
of  15,000,^  could  not  of  itself  have  any  weight 
in  determining  this  question.  As  has  been 
seen,  the  plaintiff  sustained  the  loss  of  his 
foot,  amputated  between  the  ankle  and  the 
knee,  and  the  evidence  shows  that  he  was  24 
years  old  when  hurt,  was  in  the  line  of  pro- 
motion, industrious,  strong,  and  healthy;  that 
he  had  a  wife  and  two  children  to  support, 
and  contributed  largely  to  the  support  of  a 
mother  and  an  invalid  father;  that  he  was 
always  employed  at  from  $1  to  $1.50  per  day, 
and  was  maimed  and  disabled  while  in  the 
discharge  of  his  duties  under  the  immediate 
supervision  of  hij  superior  as  an  employd  of 
the  defendant  company,  and  without  fault 
upon  his  part 

It  was  said  by  this  court,  ia  Richmond 
Hy.,  etc,  Co.  v.  Garthright,  that  no  method 
has  yet  been  devised  nor  scales  adjusted  by 
which  to  measure  or  weigh  and  value  In 
money  the  degrees  of  pain  and  anguish  of  a 
suffering  human  being,  nor  ever  likely  to  be, 
and  that  the  verdict  of  the  Jury  will  not  be 
disturbed  unless  the  damages  awarded  be  so 
great  as  to  necessarily  have  been  the  result 
of  prejudice  or  partiality.  It  must  be  clearly 
shown  In  the  record  that  the  Jury  was  actu- 
ated, by  prejudice  or  partiality,  otherwise, 
imder  the  well-settled  rules  of  the  law,  the 
verdict  will  not  bef  disturbed.  We  do  not 
think  the  record  in  this  case  would  Justify 
the  reversal  of  the  Judgment  on  the  ground 
that  the  damages  awarded  the  plaintiff  are 
excessive. 

It  follows,  therefore,  that  the  Judgment  of 
the  corporation  court  of  the  city  of  Danville 
must  be  affirmed. 


.  (102  Va.  778) 
COMMONWEALTH  v.  WILLIAMS'   BX'R. 
(Supreme  Court  of  Appeals  of  Virginia.    Jane 
16,  1904.) 

TAXATION  —  PEBSORAL    FBOPEBTT -*  DKATE    OF 
OWNER— SITUS  FOB  TAXATION. 

1.  Under  Code  1887,  §  491,  provldhig  for  the 
asBeasment  of  all  personalty  not  exempt  from 
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taxation,  and  section  402,  as  amended  by  Acta 
1897-98,  p.  519,  c  490.  providing  that  the 
propertv  of  a  decedent  snail  be  listed  by  the 
personaJ  representative,  and  if  it  consists  of 
bonds  or  stocks  in  any  other  county  or  city 
other  than  that  of  his  residence,  or  in  another 
state,  it  shall  be  taxed  to  the  owner  thereof, 
debts  and  shares  of  stock,  for  purposes  of  taxa- 
tion, are  located  at  the  domicile  of  the  creditor, 
though  the  evidence  of  the  same  be  without  the 
jurisdiction  of  the  court 

2.  On  the  death  of  a  decedent,  the  legal  titie 
to  debts  due  him  passes  to  his  executor,  and 
should  be  taxed  at  the  domicile  of  the  executor. 

3.  Where  testator  devised  certain  property  to 
a  charitable  institution,  it  is  not  exempt  from 
taxation  until  the  estate  is  administered,  bat 
is  to  be  assessed  in  tiie  name  of  the  executor. 

Srror  to  Oircnit  Court,  Amherst  County. 

Application  of  Indiana  F.  Williams'  exec- 
utor to  be  relieved  from  assessment  of  taxes 
against  the  estate.  From  the  judgment 
granting  the  same,  the  commonwealth  brings 
error.    Reversed. 

Wm.  A.  Anderson,  Atty.  Oen.,  and  Otto  L. 
Bvans,  for  the  Commonwealth.  Daniel  ft 
Harper,  A.  E.  Strode,  and  J.  D.  Horsley,  for 
defendant  in  error. 


KEITH,  P.  Mrs.  Williams,  a  citizen  and 
resident  of  Amlierst  county,  died  in  that  coun- 
ty on  the  29th  of  October,  1900,  and  Stephen 
R.  Harding  qualified  as  executor  of  her  will 
in  the  county  court  of  Amherst  on  the  23d  of 
November  of  that  year.  Mrs.  Williams  at 
the  time  of  her  death  owned  a  large  personal 
property,  consisting  in  the  main  of  stocks 
and  bonds,  a  part  of  which  were  in  the  vaults 
of  a  safe^eposit  company  in  the  dty  of  New 
York.  Up  to  the  time  of  her  death  all  of  her 
property  had  been  assessed  for  taxation  in 
the  state  of  Virginia,  and  that  it  was  prop- 
erly so  assessed  is  not  controverted. 

On  January  19,  1901,  EUirding  was  granted 
ancillary  administration  upon  the  will  of  Mrs. 
Williams  in  the  state  of  New  York,  and, 
before  be  was  permitted  to  remove  the  cer- 
tificates of  stock  and  evidences  of  debt  de- 
posited in  the  dty  of  New  York,  he  was  re- 
quired to  pay  a  succession  tax,  amounting 
to  about  $19,000.  This  payment  was  made 
about  March  20,  1901,  and  after  that  time 
the  certificates  of  stock,  bonds,  and  other  evi- 
dences of  indebtedness  were  delivered  to  him, 
and  by  him  brought  Into  the  state  of  TOr- 
ginia. 

The  executor  named  in  the  will  having  ihup 
qualified  in  the  courts  of  this  state,  and  been 
granted  ancillary  administration  In  the  courts 
of  the  state  of  New  York,  in  the  latter  part 
of  January,  1901,  filed  his  bill  la  the  drcnit 
court  of  Amherst  county,  making  all  those 
Interested  In  the  estate  parties  defendant 
asking  a  construction  of  the  will,  and  sub- 
mitting all  questions  arising  mider  it  to  tht 
determination  of  the  court 

In  May,  1902;  tho  eacecutor  gave  notloi  flitt 
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he  would,  on  tbe  first  day  of  tbe  May  term 
of  the  connty  court  of  Amherst  county,  "ap- 
ply to  the  said  court  for  relief  against  the  as- 
sessment of  taxes,  county  levies,  and  other 
local  taxes  assessed  against  me  on  personal 
property  in  my  hands  belonging  to  the  estate 
of  Indiana  F.  Williams,  deceased,  for  the 
year  beginning  February  1,  1901,  and  so  en- 
tered in  the  personal  property  book  of  the 
courthouse  district  of  Amherst  county,  the 
grounds  for  my  application  being,  among  oth- 
ers, that  the  property  so  listed  as  being  in 
my  hands  was  held  by  me  in  trust: 

"(1)  A  part,  to  wit,  $43,250  thereof,  con- 
sisted of  gas  stock  in  a  New  York  corpora- 
tion, the  same  being  a  specific  legacy  giyen 
Ghas.  N.  McCall,  of  New  York  City,  under 
the  win  of  Mrs.  I.  F.  WillUms. 

«<(2)  The  balance  of  said  estate  In  my  hands 
so.  listed  went  under  tbe  residuary  clause  of 
said  will  to  Sweet  Briar  Institute,  a  charita- 
ble educational  corporation  whose  property  is 
exempt  from  taxation  under  the  laws  of  the 
state  of  Virginia. 

^'Respectfully, 
''[Signed]  a  R.  Harding, 

"Bx'or  of  Indiana  F.  Williams,  Dec'd.'* 
The  executor  by  this  notice  asked  for  re- 
lief from  all  taxation  by  the  state,  the  county 
of  Amherst,  or  any  subdlyision  thereof,  and 
in  the  county  court  all  matters  raised  by  the 
notice  were  disposed  of  in  one  order.  The 
facts  proved  before  the  county  court  were 
substantially  as  we  have  stated,  and  that 
court  was  of  opinion:  First,  "that  the  bulk 
of  the  property  consisted  of  securities  in 
foreign  corporations,  the  evidences  of  which 
were  at  the  time  of  the  assessment  deposited 
in  tbe  city  of  New  York,  and  outside  of  the 
Jurisdiction  of  the  state,  not  under  the  con- 
trol of  the  executor,  and  therefore  exempt 
from  taxation  here.*'  Secondly,  "that  at  the 
date  of  assessment  the  executor  had  also 
qualified  as  administrator  in  New  York,  and 
there  was  pending  in  the  circuit  court  of  Am- 
herst county  a  suit  in  chancery,  instituted 
by  him,  having  for  its  object  the  adminis- 
tration of  the  whole  estate  in  his  hands,  or 
to  come  in  his  hands,  under  the  guidance  of 
the  court,  and  the  record  shows  that  the 
whole  estate  at  the  time  of  assessment  was 
under  the  control  of  the  court;  that,  while  in 
the  beginning  the  foreign  investments  were 
beyond  the  state  Jurisdiction,  the  personal 
representative  by  his  own  act  had  brought 
them  within  the  Jurisdiction,  and  therefore 
they  were  proper  subjects  for  assessment  by 
the  examiner  of  records  under  the  act  of 
180i5-6."  And,  thirdly,  that  "the  whole  per- 
sonal estate  being  under  the  control  of  the 
court  and  unadministered  as  of  February  1, 
1901,  constituted  a  fund  in  the  ^uit  liable  to 
assessment  for  taxation,  regardless  of  who 
became  the  recipients  of  the  fund  under  fu- 
ture decrees  of  the  court" 

From  this  Judgment  of  the  county  court 
an  appeal  was  taken  to  the  circuit  court  of 
Amherst  county,  and  that  court  being  of  opin- 


ion that  "the  New  York  property  not  in  pos- 
session of  the  applicant  in  Virginia  on  the 
1st  day  of  February,  1901,  was  not  liable  to 
taxation  in  Virginia  for  that  year,  and  that 
the  shares  of  stock  in  the  Lynchburg  €k>tton 
Mill  &  Improvement  Company,  and  in  the 
National  Exchange  Bank  of  Lynchburg,  Vir- 
ginia, had  been  improperly  assessed  for  tax- 
ation against  the  applicant,"  reversed  the 
Judgment  of  the  county  <30urt,  and  relieved 
the  executor  from  county  and  district  taxes, 
amounting  to  $3,264.21,  and  from  taxes  upon 
the  same  property  due  to  the  state,  amounting 
to  12,007.90.  To  these  Judgments  a  writ  of 
error  was  awarded  by  one  of  the  Judges  of 
this  court 

Mrs.  Williams  being  at  the  time  of  her 
death  a  citizen  of  the  state  of  Virginia,  resi- 
dent in  the  county  of  Amherst,  was  she  taxa* 
ble  in  this  state  and  county  upon  intangible 
personal  property,  consisting  of  bonds  and 
stocks,  the  evidences  of  ownership  of  which 
were  in  the  vaults  of  a  safe-deposit  company 
in  the  city  of  New  York,  and  held  by  it  mere- 
ly as  a  custodian? 

Section  491  of  the  Ck>de  of  Vfarglnia  of  1887 
provides  that:  "The  commissioner  shall  as- 
certain and  assess  all  the  personal  property 
not  exempt  from  taxation,  and  all  subjects 
of  taxation  in  his  county,  district,  or  city,  on 
the  said  first  day  of  February  in  each  year. 
•  •  •  It  shall  be  his  duty  to  call  on  every 
person  in  his  county,  etc.,  to  furnish  a  list  of 
such  property,  money,  credits,  or  other  sub- 
ject of  taxation  as  required  by  law,  and  the 
value  thereof."  And  under  section  492,  as 
amended  by  Acts  1897-98,  p.  519,  c.  490,  it  is 
provided,  among  other  things,  that:  "If  the 
property  be  the  estate  of  a  deceased  person, 
it  shall  be  listed  by  the  personal  representa- 
tive or  person  in  possession,  and  taxed  to  the 
estate  of  such  deceased  person.  •  •  •  If 
the  property  consists  of  money,  bonds,  stock, 
or  other  evidences  of  public  or  private  debts, 
in  any  county  or  city  other  than  that  of  his 
residence,  or  state  other  than  Virginia,  it 
shall  be  listed  by  and  taxed  to  the  owner 
thereof."  By  Acts  1897-98,  p.  756,  c  707,  It 
is  provided  that  it  shall  be  the  duty  of  the 
examiner  of  records,  annually,  "to  examine 
all  causes  pending  in  the  courts  of  his  circuit 
and  the  records  thereof,  and  ascertain  and  re- 
port all  money,  bonds,  notes,  stocks,  shares 
of  stocks,  capital,  capital  stock,  choses  in  ac- 
tion, other  evidences  of  debt,  and  all  and 
every  other  species  of  personal  property  and 
income  subject  to  taxation,  under  the  control 
of  the  courts  in  his  circuit,  or  held  by  any 
person,  bank  or  corporation  subject  to  the 
order  of  such  courts,  or  in  the  hands  of  or 
under  the  control  of  receivers,  commissioners 
and  fiduciaries  appointed  by  any  deed  or 
will." 

It  was  the  evident  purpose  of  the  Legisla- 
ture to  subject  to  taxation  the  subjects  enu- 
merated, such  as  moneys,  bonds,  stocks,  or 
other  evidences  of  public  or  private  debt 
wherever  the  actual  situs  of  the  evideo^^es  of 
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such  money,  bonds,  stocks,  or  other  public 
or  private  debts  might  chance  to  be,  if  they 
were  owned  by  a  citizen  and  resident  of  Vir- 
ginia, or  in  the  hands  of  or  under  the  control 
of  receivers,  commissioners,  or  fiduciaries  ap- 
pointed by  any  deed  or  will  of  record  in  Vir- 
ginia and  under  the  jurisdiction  of  its  courts. 

It  is  not  questioned  that  during  her  life- 
time Mrs.  Williams  was  properly  assessed 
for  taxation  upon  these  evidences  of  debt, 
which  for  convenience  we  shall  hereafter  des- 
ignate as  *^e  New  York  personalty."  Let  us 
consider  for  a  moment  upon  what  that  right 
to  tax  in  Virginia  intangible  personal  proper- 
ty, the  evidences  of  ownership  of  which  were 
in  the  custody  of  a  New  York  safe-deposit 
company,  rests: 

The  bonds  and  certificates  of  stock  were  in 
New  York  City  for  safe-keeping.  Of  these 
bonds  and  stocks  there  were  60  shares  of 
stock  of  the  Consolidated  Gas  Company  of 
New  York,  6  |1,000  bonds  of  the  Long  Island 
Railway  Company,  and  6  $1,000  bonds  of  the 
Union  Railway  Company  of  New  York  City. 
The  remainder  of  what  we  designate  as 
"New  York  personalty,"  amounting  to  $497,- 
000  in  value,  were  bonds  and  certificates  of 
stock  In  companies  incorporated  by  and  hav- 
ing their  legal  domicile  in  states  other  than 
that  of  New  York. 

In  2  Tliompson  on  Corporations,  §  2348^  the 
legal  effect  and  character  of  a  stock  certifi- 
cate is  very  clearly  stated.  He  says:  "First, 
it  is  to  be  observed  that  such  a  certificate  is 
merely  the  paper  representative  of  an  incor- 
poreal right,  and  that  it  stands  on  a  similar 
footing  to  that  of  other  muniments  of  title. 
It  is  not  in  itself  property,  but  it  is  merely 
the  symbol  or  paper  evidence  of  property." 
The  author  is  here  speaking  of  a  certificate 
of  stock,  but  the  quotation  applies  with  equal 
force  to  bonds  or  promissory  notes  of  individ- 
uals or  of  incorporated  companiea  They  are 
all  the  mere  symbols  or  paper  evidences  of 
property,  while  it  is  the  intangible  incorpo- 
real right  existing  in  the  creditor  to  demand 
of  his  debtor  performance  of  the  obligaticm 
which  constitutes  property. 

Upon  this  subject  Cooley  on  Taxation  (2d 
Ed.)  at  page  21,  says:  "The  mere  right  of  a 
foreign  creditor  to  receive  from  his  debtor 
within  the  state  the  payment  of  his  demand 
cannot  be  subjected  to  taxation  within  the 
state.  It  is  a  right  that  is  personal  to  the 
creditor  where  he  resides,  and  the  residence 
or  place  of  business  of  his  debtor  is  immate- 
rial." 

Minor  on  Confiict  of  Laws,  §  123,  after 
stating  that  tangible  personal  property  is  tax- 
able at  the  place  of  its  actual  situs,  proceeds 
to  discuss  intangible  personalty,  with  respect 
to  which  he  says  more  difficulty  is  experi- 
enced in  ascertaining  the  situs  where  it  may 
be  taxed.  "The  general  practice  is  to  treat 
debts  as  located,  for  purposes  of  taxation,  at 
the  creditor's  domicile,  and  there  is  no  doubt 
that  they  may  have  their  situs  there  for  that 
purpose."    He  gives,  as  an  illustration,  that 


shares  of  stock  in  a  corporation  are  usually 
taxable  at  the  domicile  of  the  owner  and  not 
of  the  corporation,  and  this,  it  is  stated  in  the 
note,  is  true  even  though  a  tax  has  already 
been  paid  on  the  stock  in  the  domicile  of  the 
corporation;  citing  in  support  of  these  sev- 
eral propositions  numerous  authorities. 

The  adjudged  cases  are  to  the  same  effect 
We  will  cite  a  few  of  the  more  pertinent 

In  Hunter  v.  Board  of  Supervisors,  etc,  88 
Iowa,  876,  11  Am.  Rep.  132,  where  a  resident 
of  Iowa  had  deposited  for  safe-keeping  in 
Illinois  promissory  notes  that  had  never  been 
brought  by  him  into  Iowa,  it  was  held  that 
they  were  subject  to  taxation  in  the  latter 
state.  The  notes  in  such  case,  says  the 
court,  are  merely  the  evidence  of  the  debts 
or  rights  represented,  and  these  follow  the 
person  of  the  owner;  that  it  seems  a  dif- 
ferent rule  might  apply  if  the  notes  repre- 
sented money  loaned  or  invested  through  an 
agent  in  another  state.  And  just  here  it  may 
be  well  to  repeat  that  in  this  case  the  New 
York  personalty  was  in  New  York  merely 
for  safe-keeping.  It  was  not  there  in  the 
hands  of  an  agent  charged  with  any  duty  or 
clothed  with  any  power  or  authority  with 
respect  to  it,  except  as  custodian.  Those 
cases,  therefore^  such  as  Catlin  v.  Hull,  21 
Vt.  152,  where  notes  were  left  by  a  resident 
of  the  state  of  New  York  in  the  state  of 
Vermont  in  the  hands  of  an  agent  for  man- 
agement, collection,  and  investment,  in 
which  it  was  held  that  the  property  was 
within  the  state  of  Vermont  for  the  pur 
poses  of  taxation,  have  no  application  here 
As  was  said  in  Hunter  v.  Board  of  Super- 
visors, supra:  •'We  may  concede  that  money 
and  credits  under  the  control  or  management 
of  an  agent  in  another  state,  belonging  to  a 
resident  of  this  state,  with  a  view  to  be  in- 
vested, loaned,  or  used  for  pecuniary  profit 
by  suc^  agent  would  not  be  the  subject  of 
taxation  in  this  state." 

In  the  case  reported  in  15  Wall.  800,  21 
L.  Ed.  179,  as  the  "State  Tax  on  Foreign-Held 
Bonds,"  Mr.  Justice  Field,  delivering  the 
unanimous  judgment  of  the  Supreme  Court 
of  the  United  States,  says: 

"The  power  of  taxation,  however  vast  In 
its  character  and  searching  in  its  extent 
is  necessarily  limited  to  subjects  within  the 
jurisdiction  of  the  state.  These  subjects 
are  persons,  property,  and  business.  What- 
ever form  taxation  may  assume,  whether  as 
duties,  imposts^  excises,  or  licenses,  it  must 
relate  to  one  of  these  subjects.  It  is  not 
possible  to  conceive  of  any  other,  though, 
as  applied  to  them,  the  taxation  may  be  ex- 
ercised in  a  great  variety  of  ways.  It  may 
touch  property  in  every  shape,  in  its  natural 
condition,  in  its  manufactured  form,  and  in 
its  various  transmutations.  And  the  amount 
of  the  taxation  may  be  determined  by  the 
value  of  the  property,  or  its  use,  or  its  capac- 
ity, or  its  productiveness.  It  may  touch 
business  in  the  almost  infinite  forms  in  which 
it  is  conducted— in  professions,  in  commerce. 
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In  mannfactore.  and  in  transportation.  Un- 
less restrained  by  provisions  of  the  federal 
Constitution,  the  power  of  the  state  as  to 
the  mode,  form,  and  extent  of  taxation  is 
unlimited,  where  the  subjects  to  which  it  ap- 
plies are  within  her  Jurisdiction.   • 

"Corporations  may  be  taxed,  like  natural 
persons,  upon  their  property  and  business. 
But  debts  owing  by  corporations,  like  debts 
owing  by  Individuals,  are  not  property  of 
debtors  in  any  sense:  they  are  obligations 
of  the  debtors^  and  only  possess  value  in  the 
hands  of  the  creditors.  With  them  they  are 
property,  and  in  their  hands  they  may  be 
taxed.  To  call  debts  property  of  the  debtors 
is  simply  to  misuse  terms.  All  the  property 
there  can  be,  in  the  nature  of  things,  in  debts 
of  corporations,  belongs  to  the  creditors  to 
whom  they  are  payable,  and  follows  their 
domicile,  wherever  that  may  be.  Their  debts 
can  have  no  locality  separate  from  the  par- 
ties to  whom  they  are  due.  This  principle 
might  be  stated  in  many  different  ways,  and 
supported  by  citations  in  numerous  adjudica- 
tions, but  no  number  of  authorities  and  np 
forms  of  expression  could  add  anything  to 
its  obvious  truth,  which  is  recognized  upon 
its  simple  statement" 

Many  cases  are  reviewed  in  this  opinion, 
and  the  conclusions  of  the  court  are  thus 
summed  up  in  the  syllabus:  "Bonds  issued 
by  a  railroad  company  are  property  in  the 
hands  of  the  holders,  and,  when  held  by  non- 
residents of  the  state  in  which  the  company 
was  incorporated,  they  are  property  beyond 
the  Jurisdiction  of  that  state.  A  law  of 
Pennsylvania,  passed  on  the  1st  of  May, 
1868,  which  requires  the  treasurer  of  the 
company  incorporated  and  doing  business  in 
that  state  to  retain  5  per  cent  of  the  in- 
terest due  on  bonds  of  the  company,  made 
and  payable  out  of  the  state  to  nonresidents 
of  the  state,  citizens  of  other  states,  and 
held  by  them,  is  not,  therefore,  a  legitimate 
exercise  of  the  taxing  power  of  the  state. 
It  is  a  law  which  interferes  between  the 
company  and  the  bondholder,  and,  under 
the  pretense  of  levying  a  tax,  impairs  the 
obligation  of  the  contract  between  parties.*' 
See  Commonwealth  v.  O.  &  O.  R.  R.  Co.,  27 
Grat  344. 

These  authorities  are  sufficient  to  establish 
the  right  of  the  state  to  assess  for  taxation, 
against  Mrs.  Williams,  during  her  lifetime^ 
the  New  York  personalty,  although  the  evi- 
dences of  her  right  to  that  property  were  not 
in  her  actual  possession  in  Amherst  county, 
because  the  incorporeal  right  was  in  her,  and 
she  was  in  the  county  of  Amherst,  though  the 
symbols  or  paper  evidences  of  the  property 
were  in  the  state  of  New  York. 

But  it  is  said  that  her  death  changed  all 
thi&  The  property,  real  and  personal,  which 
had  belonged  to  her  during  her  lifetime,  con- 
tinued to  be  the  subject  of  taxation  after  her 
death.  It  passed  under  her  will,  and  there- 
fore it  comes  within  the  terms  of  the  statute. 
To  the  moment  of  the  death  of  Mrs.  Wil- 


liams it  was,  as  we  have  seen,  properly  tax- 
able in  Amherst  county.  By  her  will  title  to 
all  her  personalty  passed  to  her  executor. 
He  was  not  in  possession  on  the  1st  of  Feb- 
ruary, 1901,  of  the  paper  evidences  of  this 
New  York  personalty,  nor  was  his  testatrix 
In  such  possession  at  the  moment  of  her 
death.  That  fact  did  not  exempt  it  from  tax- 
ation in  this  state  during  her  lifetime;  why 
should  it  operate  to  shield  it  from  taxation 
after  her  death,  when  by  her  will  the  title 
to  this  property  passed  to  the  executor?  It 
may  be  conceded  that  an  executor  has  no 
extraterritorial  power;  that  an  executor  ap- 
pointed by,  and  who  qualifies  under,  a  will 
proved  in  Virginia,  has  no  right  to  sue  in  the 
courts  of  New  York,  but  that  the  will  must 
be  admitted  to  probate  and  letters  of  admin- 
istration be  granted  by  the  courts  of  that 
state.  But  that  does  not  militate  against  the 
proposition  that  the  title  to  all  personal  prop- 
erty of  decedent  passed  to  her  executor,  and 
payment  to  him  and  an  acquittance  given  by 
him  would  have  been  a  complete  discharge 
and  satisfaction  of  any  obligation  due  to  the 
estate  which  he  represented.  The  state  of 
New  York  might  rightfully  hold  any  personal 
property,  tangible  or  intangible,  within  iti 
borders,  or  any  evidences  of  debt,  subject 
to  the  satisfaction  of  any  claims  for  taxes 
upon  its  part,  or  the  demands  of  its  citizens, 
but,  those  claims  and  demands  being  satis- 
fled,  the  estate  of  the  decedent  is  to  be  deliv- 
ered to  the  executor  appointed  by  the  state 
of  the  decedent's  domicile  at  the  time  of  her 
death,  there  to  be  administered.  In  this  case 
there  were  no  debts  due  in  the  state  of  New 
York,  and  it  is  earnestly  contended  by  coun- 
sel for  appellant  that  the  transfer  or  succes- 
sion tax  which  was  assessed  upon  the  New 
York  personalty  was  not  lawful,  and  that  its 
collection  could  have  been  successfully  resist- 
ed by  the  executor.  But  with  that  we  have 
no  concern.  The  sole  question  before  us  is, 
was  the  property  rightfully  assessed  with 
taxes  by  the  state  of  Virginia  and  the  county 
of  Amherst? 

Speaking  of  the  place  at  which  personal 
property  belonging  to  decedent  estates  is  tax- 
able, Oooley  on  Taxation  (2d  Bd.)  at  page 
870,  says:  **To  determine  where  the  personal 
property  belonging  to  the  estates  of  decedent 
estates  shall  be  taxed,  it  is  necessary  to  con- 
sult statutes.  It  is  sometimes  taxable  to  the 
estate  as  such  at  the  place  of  situs  if  the  de- 
ceased was  a  nonresident,  or  at  his  last  place 
of  domicile  if  a  resident;  but  sometimes  also 
to  the  personal  representative  in  his  character 
as  such,  and  at  his  place  of  domicile.  And  it 
will  continue  to  be  taxable  to  the  estate  or 
to  the  representative  until  actually  distrib- 
uted, but  not  afterwards." 

Desty  on  Taxation,  vol.  1,  at  page  333, 
says:  "The  personal  estate  of  a  testator  ac- 
companies him  wherever  he  may  reside  and 
become  domiciled,  so  that  he  acquires  the 
right  of  disposing  of  and  dealing  with  it  ac- 
cording to  the  law  of  his  domicile.    Personal 
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property  ot  deceased  is  not  taxable  after  the 
appointment  of  tbe  executor,  and  before  dis- 
tribntlon,  when  the  property  is  not  within 
the'commonwealth»  and  neither  the  execntor 
nor  any  person  having  an  interest  is  a  resi- 
dent of  the  state."  And  further  on  tbe  same 
author  says:  *The  possession  and  control 
over  property  of  an  estate  by  an  executor  are 
those  of  the  owner,  for  purposes  of  assess- 
ment and  taxation.  The  legal  title  to  per* 
sonal  property,  consisting  of  money,  stocks, 
and  bonds  of  testator,  is  in  the  executor  for 
purposes  of  administration." 

It  will  be  obserred  that  this  author  states 
the  law  to  be  that  the  property  of  deceased 
is  not  taxable  after  the  appointment  of  the 
executor,  and  before  distribution,  when  it 
is  not  within  the  commonwealth,  and  neither 
the  reenter  nor  any  person  having  interest 
in  it  is  a  resident  of  the  state.  The  au- 
thority cited  for  this  proposition  is  Dallinger 
V.  RapaUo  (O.  G.)  14  Fed.  83,  in  which  the 
opinion  was  delivered  on  the  circuit  by  Mr. 
Justice  Day  of  the  Supreme  Ck>urt,  and  the 
syllabus  of  the  case  is  sufficient  to  explain 
what  was  there  decided.  ^'Personal  property 
of  a  deceased  inhabitant  of  Massachusetts 
Is  not  taxable  under  Oen.  St  1860^  c.  12,  i 
20,  after  the  appointment  of  an  executor  and 
before  distribution,  when  the  property  is 
not  within  the  commonwealth,  and  neither 
the  executor  nor  any  person  having  an  in- 
terest in  or  right  to  receive  the  property  has 
a  domicile  or  residence  there."  This  is  a 
proposition  which  does  not  admit  of  question, 
and  the  converse  of  which  is  authority  in 
support  of  the  right  to  tax  in  this  case. 
.  In  Mayor  and  Aldermen  of  Gallatin  v. 
Alexander,  Bxecutor  of  6.  Wallace,  10  Lea, 
475,  it  appears  that  Wallace  died  in  Sumner 
county,  Tenn.,  leaving  a  will  by  which  he 
gave  his  personal  estate  to  his  nephews  and 
nieces,  some  of  whom  were  nonresidentB  of 
the  state,  and  none  of  whom  resided  in  the 
town  of  Gallatin;  that  Alexander,  a  resident 
of  the  town  of  Gallatin,  was  appointed  ex- 
ecutor of  Wallace;  that  on  his  qualification 
he  took  charge  of  the  personal  estate^  which 
consisted,  among  other  things,  of  notes  of 
individuals  and  of  various  foreign  corpora- 
tions, and  bonds  of  several  counties  of  the 
state  of  Kentucky.  The  court  held  that  the 
legal  title  to  this  property  was  in  the  execu- 
tor, and  that  its  situs  for  the  purpose  of 
taxation  was  at  the  residence  or  domicile 
of  the  executor.  Bonaparte  v.  Baltimore,  104 
U.  S.  602,  26  U  Bd.  845. 

In  Burroughs  on  Taxation,  at  page  224, 
it  is  said:  "The  personal  property  of  dece- 
dents is  taxed  at  the  domicile  of  the  decedent 
to  the  person  having  legal  title,  and  not 
in  the  name  of  the  deceased  person.  During 
the  settlement  of  the  estate  it  must  have  a 
situs  somewhere,  and  none  so  appropriate 
as  where  the  decedent  lived." 

We  are  of  opinion  that  the  New  York  per- 
sonalty, for  convenience  so  called,  was  prop- 
erly assessed  for  taxation  to  the  executor  of 


the  will  of  Mrs.  Indiana  F.  Williams,  andr 
in  support  of  that  conclusion,  refer  to  the 
following  authorities  in  addition  to  those 
already  cited:  Home  ▼.  Green,  52  Miss. 
452;  Foresman  v.  Byms,  68  Ind.  247;  Froth- 
ingham  v.  Shaw,  175  Mass.  59,  55  N.  B.  623, 
78  Am.  St  Rep.  475;  Qoldgart  v.  The  Peo* 
pie,  106  lU.  25:  Boyd  ▼.  Selma,  96  Ala.  144, 
154,  11  South.  898,  16  L.  R.  A.  729;  Cam- 
eron V.  Burlington,  56  Iowa,  320,  9  N.  Wi 
239;  Baldwin  v.  Shine,  84  Ky.  502,  2  S.  W, 
164w 

We  are  of  opinion  that  there  is  error 
in  so  much  of  the  Judgment  of  the  circuit 
court  as  relieves  the  executor  from  state 
and  county  taxation  upon  the  New  York  per- 
sonalty. 

With  respect  to  the  stock  in  the  National 
Hfacdiange  Bank  of  Lynchburg  and  in  the 
Lynchburg  Cotton  Mill  ft  Improvement  Com- 
pany, we  concur  with  the  circuit  court,  and 
its  Judgment  is»  with  reject  to  those  items, 
affirmed. 

The  exemption  from  taxation  claimed  by 
the  executor  upon  the  ground  that  the  prop- 
erty sought  to  be  taxed  belongs  to  the  Sweet 
Briar  Institute,  a  charitable  institution,  is 
without  merit.  UntU  the  estate  is  adminis- 
tered, it  is  assessed  for  taxation  in  the  name 
of  the  executor.  Until  the  estate  was  ad- 
ministered, and  the  legacy  paid  to  the  Sweet 
Briar  Institute  in  due  course  of  adminis- 
tration, it  could  not  be  known  that  it  would 
receive  anything  under  this  bequest..  Mc- 
Gregor's Ex'rs  V.  Vanpel,  24  Iowa,  436. 
With  respect  to  this  contention  we  merely 
decide  that  appellee  was  not  entitled  to  the 
exemption  as  of  the  1st  day  of  February, 
1901.  Beyond  that  we  intend  to  express  no 
opinion. 

For  these  reasons,  the  Judgment  of  th^ 
circuit  court  must  be  reversed,  and  this  court 
will  enter  such  Judgment  as  the  circuit  court 
8^'^uld  have  rendered. 


(102  Va.  631) 
WILSON  T.  LANGHORNB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
16,  1904.) 

CONTINGENT  BBtCAINOBB— DBSO— INSOLVKNCT— 
JTTDGMKNT  —  TRUSTS  —  LOAN  BT  TBUSTEE  TO 
BEMAINDEBMAN  —  CHABGB  ON  ESTATE— STAT- 
TTTES— COMMON  LAW. 

1.  In  the  absence  of  an  estoppel,  the  deed  of 
a  debtor,  conveying  all  of  his  property,  real  and 
personal,  to  a  trustee,  for  the  benefit  of  cred* 
itors,  does  not,  at  common  law,  pass  the  debt- 
or's interest  in  a  contingent  remainder. 

2.  Under  Code  1887.  f  2418,  providing  that 
any  interest  In  or  claim  to  real  estate  may  be 
disposed  of  by  deed  or  will,  that  any  estate  may 
be  made  to  vest  in  faturo  by  deed  in  like  man- 
ner as  by  will,  and  that  any  estate  which  would 
be  good  as  an  executory  devise  shall  be  good  if 
created  by  deed,  the  deed  of  a  debtor,  convey- 
ing all  of  his  property,  real  and  personal,  to 
a  trustee,  for  the  benefit  of  creditors,  passes 
the  debtor's  interest  in  a  contingent  remainder. 

3.  Where  a  testator  devised  real  estate  to 
his  daughter  in  trust,  with  remainder  to  her 
children  surviving  her,  but  did  not  authorise 
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the  trustee  to  make  loans  or  adyanoements  to 
the  remaindermen,  the  fact  that  the  trustee 
loaned  money  to  a  remainderman  will  not  op- 
erate ez  proprio  vigore  as  a  lien  or  charge  on 
the  interest  of  the  remainderman  in  the  estate. 
4.  Under  Ck>de  1887,  §  3567,  providing  that 
every  judgment  for  money  rendered  against 
any  person  shall  be  a  lien  on  all  the  real  estate 
of  or  to  which  such  person  Is  or  becomes  pos- 
sessed at  or  after  the  date  of  the  judgment,  a 
judgment  rendered  against  a  debtor  at  a  time 
when  he  was  a  contingent  remainderman  in 
certain  real  estate  binoig  the  interest  of  the 
remainderman  in  the  estate  when  it  thereafter 
vests  bv  the  happening  of  the  contingency  on 
which  it  depended. 

Appeal  from  Corporation  Court  of  Lynch- 
burg. 

Suit  by  H.  S.  Langhome  and  others  against 
William  B.  Wilson,  Jr.,  and  others.  From 
the  decree  Wilson  appeals,  and  the  complain- 
ants file  cross-error.  Reversed  on  Wilson's 
appeal,  and  affirmed  on  cross-bllli 

F.  W.  Whltaker  and  J.  Singleton  Diggs, 
for  appellant  J.  T.  Coleman,  Horsley  ft 
Blackford,  Harrison  &  Long,  John  H.  &  L. 
D.  Lewis,  and  Klrkpatrlck  ft  Howard,  for 
appellees. 

KBITH,  P.  H.  S.  Langhome,  George  W. 
Langhome,  Jr.,  and  Anna  T.  Curvllle  pre- 
sented tbcdr  bill  to  the  corporation  court  of 
the  city  of  Lynchburg,  In  which  they  show 
that  one  Anderson  H.  Armlstead  devised  to 
George  W.  Langhome,  8r.,  as  special  trus- 
tee, certain  real  estate  situated  In  the  city  of 
Lynchburg,  and  In  the  counties  of  Campbell 
and  Appomattox,  upon  the  following  trusts: 

'*A11  the  rents,  profits  and  Issues  to  be  held 
by  the  said  George  W.  Langhorne  In  special 
trust  for  the  sole  and  separate  use  of  my 
daughter,  Nannie  M.  Langhorne,  during  her 
lifetime,  and  at  her  death  the  same  shall  be 
the  property  of  her  children  surviving  her  or 
their  descendants,  if  any  have  died  before 
her  leaving  descendants,  equally  to  be  divid- 
ed, the  descendants  of  any  such  deceased 
chUd,  however,  to  take  only  what  the  parent 
would  If  living;  and  In  case  my  daughter 
shall  survive  all  her  children  and  their  de- 
scendants then  at  her  death  I  give  the  said 
property  to  my  son  J.  A.  Armlstead  for  his 
life,  and  at  his  death  to  his  children  surviv- 
ing him.**  Authority  was  given  to  the  trus- 
tee, when  Nannie  M.  Langhorne  should  so 
direct  in  writing,  to  sell  all  or  any  of  the 
trust  property  on  reasonable  time  and  rein- 
vest the  proceeds  in  other  property,  "such 
other  prop^iy  to  be  held  to  the  same  use 
and  purpose  above  set  forth  and  no  other." 

It  appears  that  Nannie  M.  Langhome  was 
twice  married,  that  Anna  T.  Curvllle  and'  A. 
A.  Langhome  (who  Is  named  as  a  defendant) 
were  the  children  of  her  first  marriage,  and 
H.  S.  Langhome,  George  W.  Langhome,  Jr., 
and  Alice  S.  Langhome  were  the  children  of 
her  second  marriage,  George  W.  Langhome, 
the  trustee,  being  her  second  husband,  and 
the  brother  of  her  first  husband.    George  W. 

t  4.  See  Judgment.  TOL  30.  Cent  Dig.  i  1348. 


Langhome^  the  trustee,  loaned  to  A.  Armi- 
stead  Langhome  a  portion  of  the  trust  es- 
tate, as  evidenced  by  bonds,  the  first  of  which 
bears  date  September  23,  1884,  payable  *flve 
years  after  date,  with  interest,  for  $500;  the 
seeond  dated  May  15,  1889,  payable  five  years 
after  date,'  with  interest,  for  $2,075;  the 
third,  dated  July  15, 1891,  payable  three  years 
after  date,  with  Interest;  for  $2,135;  and  a 
fourth,  dated  November  14,  1^4,  payable 
twelve  months  after  date,  with  Interest,  for 
$150.  These  bonds  aife  now  In  the  possession 
of  the  tmstee,  and  no  part  of  them  has  been 
paid.  Anna  T.  Curvllle  Is  the  surety  in  the 
bond  dated  May  15,  1889. 

It  further  appears  that  on  the  13th  of 
June,  1892,  A.  A.  Langhome,  together  with 
one  R.  A.  Dirom,  then  partners  trading  as 
A.  A.  Langhome  ft  Co.,  conveyed  to  certain 
creditors  all  of  their  social  assets,  and  "also 
any  and  all  other  property  of  every  descrip- 
tion, to  the  said  firm  or  either  member  there- 
of belonging." 

Nannie  M.  Langhome  died  In  May,  1902. 
All  necessary  parties  are  made  to  the  bill, 
which  concludes  with  a  prayer  for  the  set- 
tlement of  all  proper  accounts,  and  that  the 
trast  estate  may  be  partitioned  In  kind,  or 
by  sale  and  division  of  the  proceeds,  among 
those  entitled  thereto,  and  that  A.  Armlstead 
Langhome  may  be  charged  with  the  bonds 
and  interest  due  by  him.  William  Y.  Wilson, 
Jr.,  trustee  in  the  deed  from  Langhome  ft 
Co.,  filed  his  answer  at  the  October  term, 
1902,  In  which  he  insists  that  It  was  the  in- 
tention of  A.  A.  Langhome  to  convey  to  him, 
for  the  benefit  of  his  creditors,  everything 
which  he  owned  at  the  time  the  deed  was 
executed.  He  therefore  prays  that  the  deed 
of  assignment  of  June  13,  1892,  "be  decreed 
to  be  in  full  force  and  effect,  and  binding 
upon  the  Interest  of  the  said  A.  A.  Langhome 
in  said  estate,  and  that  his  said  Interest  be 
subjected  to  the  pajrment  of  the  debts  se- 
cured In  said  deed  of  assignment** 

The  controversy  In  this  case  arises  over  the 
disposition  of  the  interest  of  A.  A.  Langhome 
in  the  property  bequeathed  by  A.  H.  Arml- 
stead to  a  trustee  for  Nannie  M.  Langhome 
during  her  lifetime,  and  at  her  death  to  her 
children  surviving  her  or  their  descendants. 
As  it  could  not  be  known  until  her  death 
which  of  her  children  would  survive  her,  they 
took  contingent  remainders,  which  became 
vested,  upon  the  death  of  Nannie  M.  Lang- 
home, in  such  of  her  children  as  were  then 
living.  Howbert  v.  Cauthom,  100  Ya.  649, 
42  a  B.  683.  Upon  this  point  there  is  no  dis- 
pute. A.  A.  Langhome  took  a  contingent 
Interest  by  the  will  of  his  grandfather, 
which,  upon  the  death  of  his  mother,  became 
a  vested  estate. 

Upon  the  part  of  appellant  it  is  contended 
that  this  interest  is  subject  to  the  deed  made 
by  Langhome  ft  06.  In  June,  1892,  and  which 
is  filed  as  an  exhibit  with  the  bill.  Upon  the 
part  of  appellees  it  is  claimed  that  the  in- 
terest of  A.  A«  Langhorne  did  not  pass  un- 
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der  the  deed,  firtt,  becauae  it  does  not  appear 
from  the  langnage  of  the  deed  that  it  was 
the  Intention  of  the  parties  to  conyey  this 
interest  to  the  trustee;  second,  that  a  con* 
tingent  interest  cannot  pass  save  by  estop- 
pel, and,  as  there  was  no  clause  of  general 
warranty  in  the  deed,  no  estoppel  was  cre- 
ated; and,  third,  that  the  money  loaned  by 
the  tmstee  at  various  times  to  A.  A.  Lang- 
home  constituted  advancements  out  of  the 
trust  fund  which  constitute  charges  upon  his 
interest,  for  which  he  must  account  before 
he,  or  those  claiming  under  him,  as  purchas- 
ers or  as  Judginent  creditors,  can  participate 
in  the  fund. 

The  corporation  court  was  of  opinion,  and 
so  decreed,  that  the  deed  in  question  "does 
not  embrace,  and  was  not  intended  to  em- 
brace, carry,  or  in  any  way  affect,  A.  A. 
Langhome's  contingent  remainder  in  the 
property  devised  under  the  will  of  Anderson 
H.  Armistead,  deceased,"  but  held  that  it 
was  bound  by  the  judgments  obtained  by 
certain  of  his  creditors,  and  that  what  re- 
mained of  his  share  should  be  paid  in  equal 
parts  to  George  W.  Langhome,  Jr.,  Anna  T. 
Gurville,  Alice  S.  Langhome,  and  G.  H.  Wil- 
kins.  From  this  decree  W.  V.  Wilson,  tms- 
tee in  the  deed  of  June  18,  1892,  and  Maria 
Dirom,  one  of  the.  beneficiaries  under  said 
deed,  obtained  an  appeal,  and  certain  of  the 
appellees  assign  as  cross-error  the  provisions 
of  the  decree  which  direct  payments  to  be 
made  out  of  the  trast  fund  to  certain  judg- 
ment creditors  of  A.  A.  Langhome. 

In  constming  the  deed  of  June  13,  1892,  it 
is  well  to  bear  in  mind  that  it  was  made  by 
a  debtor  in  failing  circumstances,  for  the 
benefit  of  all  his  creditors,  and  undertakes  to 
place  at  their  disposition  all  of  the  debtor's 
property.  The  declarations  of  trust  in  the 
deed  are,  first,  to  secure  the  payment  of  all 
rent  due  by  the  firm,  all  clerk  hire  unpaid, 
and  the  cost  of  recording  and  ezeoutlng  the 
tmst;  second,  "to  secure  the  payment  pro 
rata  of  so  many  of  the  following  creditors, 
which  are  believed  to  be  all  the  creditors  of 
the  parties  of  the  first  part,  as  shall,  with- 
in sixty  days  from  the  date  of  this  deed, 
file  with  the  trustee  a  written  acceptance  of 
their  pro  rata  share  hereunder  in  full  of 
their  claims  against  the  said  firm  of  A.  A. 
Langhome  &  Go."  Then  follows  a  long  list 
of  debts,  ranging  in  amount  from  one  of 
lees  than  $5  to  that  secured  to  Mrs.  Dirom 
of  more  than  $1,000.  The  third  class,  under 
the  deed,  was  to  consist  of  those  of  his 
creditors  who  declined  to  accept  the  provi- 
sions of  the  deed,  and  give  a  full  discharge 
of  all  their  claims  as  the  price  of  participat- 
ing in  the  benefits  of  the  deed,  and  "any 
other  debts  due  by  the  said  parties  of  the 
first  part,  or  either  of  them,"  which  by 
chance  might  have  been  omitted  from  the 
careful  enumeration  of  debts  given  in  the 
deed. 

A  requisite  of  a  deed  from  a  failing  debtor 
which  requires  a  release  from  his  creditors 


is  that  it  shall  convey  the  whole  of  his  prop- 
erty, and  this  deed  should  be  construed  in 
the  light  of  that  rule.  Apart  from  this, 
however,  the  language  of  the  deed  is  com- 
prehensive in  its  terms.  In  the  preceding 
part  of  the  granting  clause  all  the  social 
assets  had  been  conveyed,  nothing  of  the 
slightest  value  seems  to  have  been  omitted, 
and  then,  doubtless  having  in  view  the  in- 
tention to  require  their  creditors  to  give  a 
full  acquittance  of  all  their  claims  as  the 
condition  of  sharing  in  the  benefits  of  the 
assignment,  the  sentence  under  consideration 
was  added— "also  any  and  all  other  property 
of  every  description,  to  the  said  firm  or  ei- 
ther member  thereof  belonging."  Language 
could  not  be  more  comprehensive,  and  it  is  a 
settled  rule  of  construction,  which  does  not 
need  to  be  buttressed  by  authorities,  that 
force  and  effect  must  be  given,  if  possible,  to 
every  word  in  a  written  instmment 

In  Mundy  v.  Vawter,  3  Grat  518,  similar 
language  is  construed,  and  it  was,  held  that, 
as  between  the  parties,  a  conveyance  of  "all 
the  estate,  both  real  and  personal,  to  which 
the  grantor  is  entitled,  in  law  or  in  equity, 
in  possession,  remainder,  or  reversion,"  Is 
valid  to  pass  the  grantor's  whole  estate. 

In  Vanmeter  v.  Vanmeter,  3  Grat  148,  it 
was  held  that  a  conveyance  of  all  of  the  lands 
of  the  grantor  in  the  county  of  H.  was  sufll- 
dent 

In  Carrington  v.  Goddin,  18  Grat  609,  both 
of  these  cases  are  dted  with  approval. 

In  Feckheimer  v.  Nat  Bank,  79  Va.  80,  a 
conveyance  by  deed  of  all  of  grantor's  "prop- 
erty, real  and  personal,"  was  held  to  embrace 
shares  of  bank  stock.  See,  also,  Bullard  v. 
Bank,  18  Wall.  589,  21  L.  Bd.  923. 

In  Lewis's  Adm'r  v.  Glenn,  Trustee,  84  Va., 
at  page  964,  6  S.  B.  875,  constming  a  tmst 
deed  to  secure  the  payment  of  grantor's 
debts,  the  court  said:  "It  is  evident  from 
the  financially  embarrassed  condition  of  the 
company,  and  from  the  face  of  the  deed  it- 
self, that  its  general  and  leading  object  in 
making  the  deed  was  to  dedicate  all  of  its 
assets  and  effects  of  every  kind  to  the  pay- 
ment of  its  debts."  Then  follows  an  enu- 
meration of  the  property  conveyed,  which 
concluded  as  follows:  "But  the  omisaion  of 
any  property,  money,  or  other  thing  from 
such  schedule  is  not  to  prevent  the  same 
from  being  hereby  granted  or  assigned;"  and 
it  was  held  that  it  manifested  a  clear  intent 
of  the  grantor  to  convey  all  of  its  estate, 
rights,  and  credits  of  every  kind,  including 
its  uncalled  subscriptions,  in  tmst  for  the 
payment  of  its  debts.  Such  was  unquestion- 
ably the  company's  intention  in  executing 
the  deed.  "The  language  employed  in  the 
deed  is  apt  and  sufficient  to  pass  everything 
the  company  owned,  and  clearly  embraced 
the  uncalled  and  unpaid  subscriptions  in  the 
hands  of  its  stockholders"— citing  Mundy  v. 
Vawter,  supra,  and  other  cases. 

The  intention  of  the  grantor  must  be  gath- 
ered from  the  language  he  has  seen  fit  to  em- 
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plo7.  If  there  be  a  doubt  upon  tbe  oonstroe- 
tion  of  tbe  deed.  It  is  to  be  construed  most 
strongly  against  the  grantoiv-anotber  rule  of 
construction  which  is  well  established.  Look- 
ing, therefore,  to  the  language  employed,  in 
the  light  of  the  authorities  dted,  and  we 
reach  the  conclusion  that  A.  A.  Langhome 
must  be  considered  as  hsTing  Intended  to 
convey  all  that  the  language  which  he  em- 
ployed was  capable  of  passing  to  his  grantee. 

We  are  here  called  upon  to  consider,  it 
may  be  well  to  observe,  the  effect  of  the  lan- 
guage only  as  between  the  grantor  and  the 
grantee.  Counsel  for  Sirs.  CurviUe,  It  is  true, 
endeavor  to  place  her  in  the  position  of  a 
purchaser  for  value  and  without  notice;  but 
the  deed  under  which  she  claims  bears  date 
the  19th  of  January,  1903,  while  the  bUl  in 
which  she  is  named  as  a  party  plaintiff  was 
filed  some  months  before  that  date,  and  the 
answer  of  Wilson,  trustee,  which  specifically 
states  his  claim,  was  filed  at  the  October 
term,  1902. 

At  common  law  *%  vested  remainder  lying 
in  grant  passes  by  deed  without  livery.  But 
a  contingent  remainder  is  a  mere  right,  and 
cannot  be  transferred  before  the  contingency 
otherwise  than  by  estoppeL"  Lomax's  Dig. 
vol.  1,  p.  602. 

In  Preston  on  Bstates,  at  pages  75,  76,  It 
Is  said:  "A  contingent  interest  does  not  give 
any  certain  nor  any  immediate  right,  or  any 
estate,  in  the  land.  It  gives  a  mere  possibili- 
ty—a  possibility  which  is  coupled  with  an  in- 
terest when  the  person  is  fixed  and  ascer- 
tained; and  such  possibility,  coupled  with  an 
Interest,  is  devisable  by  will,  may  be  releas- 
ed, may  pass  by  the  bargain  and  sale  of  com- 
missioners of  bankrupt,  may  be  bound  or  ex- 
tinguished by  estoppel,  but  it  cannot  be 
granted  or  transferred  by  the  ordinary  rules 
of  the  common  law,  though  It  may  be  bound 
In  equity  by  contract." 

In  Doe  V.  Oliver,  10  Barn.  &  Cress.  181,  21 
Eng.  Com.  Law  Rep.  50,  testator  devised 
lands  to  his  wife  for  life,  remainder  to  all 
the  children  of  his  brother  that  should  be  liv- 
ing at  the  time  of  his  wife's  decease.  His 
brother  left  one  daughter,  who  married,  and 
afterwards,  with  her  husband,  during  the  life 
of  the  testator's  widow,  levied  a  fine  come 
ceo  of  the  lands,  and  declared  the  use  to  A. 
B.  After  the  death  of  the  widow,  A.  B. 
brought  ejectment  against  the  tenant  In  pos- 
session. Held,  that  it  was  maintainable;  for 
that  although  the  brother's  daughter  had 
only  a  contingent  remainder  during  the  life 
of  the  widow,  and  the  fine  could  operate  only 
by  estoppel  until  the  contingency  happened, 
.  yet  afterwards  it  operated  on  the  estate. 

It  would  seem  from  these  authorities  that 
at  common  law  a  contingent  remainder,  espe- 
cially where  the  contingency  depended  upon 
uncertainty  as  to  the  person,  passed  only  by 
estoppel,  and  here  it  is  conceded  there  was 
no  estoppel 

This  brings  us  to  the  consideration  of  sec- 
tion 2418  of  the  Code  of  Virginia  of  1887: 


"Any  interest  in  or  claim  to  real  estate  may 
be  disposed  of  by  deed  or  will.  Any  estate 
may  be  made  to  commence  in  future,  by  deed, 
in  like  manner  as  by  will;  and  any  estate 
which  would  be  good  as  an  executory  devise 
or  bequest,  shall  be  good  if  created  by  deed." 

This  section  stands  now  as  it  appears  in 
the  Code  of  1849,  and  treating  of  it  in  Car- 
rington  V.  Goddin,  supra.  Judge  MonCure, 
speaking  for  the  court,  says:  '*It  is  very 
clear  that  before  the  Oode  took  effect  a  bar- 
gainee of  a  party  not  in  possession,  actual  or 
constructive,  at  the  time  of  the  execution  of 
the  deed,  could  not  maintain  ejectment  in 
his  own  name,  at  least  against  the  party  at 
tliat  time  in  the  adverse  possession  of  the 
land.  His  disability  to  maintain  tbe  action 
proceeded,  not  from  the  act  against  convey- 
ing or  taking  pretensed  titles  (1  Rev.  Code. 
875),  but  from  the  common  law,  whose  max- 
im it  was  that  nothing  in  action  or  entry 
could  be  granted  over.  A  feoffment  was  void 
without  livery  of  seisin,  and  without  posses- 
sion there  could  be  no  livery  of  seisin.  4 
Kent,  Com.  448;  2  Lom.  Dig.  8,  9.  The  stat- 
ute of  uses  (1  Rev.  Code,  p.  870,  c  99,  I  29) 
did  not  remove  the  disability,  because  it  only 
operated  on  a  possession  existing  in  the  bar- 
gainor at  the  time  of  the  execution  of  the 
deed,  and  transferred  tliat  possession  to  the 
use  created  or  declared  In, favor  of  the  bar- 
gainee. If  no  possession  existed  in  the  bar- 
gainor, of  course  none  could  be  transferred 
to  the  bargainee.  But  the  Code  has  changed 
the  common-law  rule  by  declaring  that  'an 
interest  in  or  claim  to  real  estate  may  be 
disposed  of  by  deed  or  will.'  Code  1849,  p. 
500,  c  116,  §  6.  That  such  a  change  was 
contemplated  by  the  revisors  Is  manifest 
from  their  report,  p.  602,  S  5,  and  note.  They 
recommended  the  adoption  of  a  section  simi- 
lar to  8  &  9  Vict  c.  106,  1 6,  in  which  'a  right 
of  entry'  is  expressly  named.  Instead  of 
adopting,  that  section,  which  is  complicated 
in  its  details,  the  Legislature  enacted  the 
provision  before  quoted.  Their  object  was 
to  use  brief  and  plain  terms,  which  would  be 
at  least  as  extensive  in  their  meaning  as  the 
terms  used  in  the  statute  of  Victoria.  They 
could  not  have  used  more  comprehensive 
terms  than  they  did.  A  right  of  entry  Is  cer- 
tainly 'an  interest  in  or  claim  to  real  estate' 
and  may  therefore  'be  disposed  of  by  deed  or 
will.' " 

The  court  in  that  case  indulges  in  no  re- 
finement of  construction.  It  is  content  to 
give  to  plain  words  their  usual  and  every- 
day meaning,  and  the  interpretation  there 
placed  upon  the  statute  did  away  forever 
with  the  niceties  by  which  the  devolution  of 
property  had  theretofore  been  embarrassed 
and  hindered,  and  made  capable  of  disposi- 
tion by  deed  or  will  any  interest  in  or  claim 
to  real  estate. 

Minor's  InsUtutes  00,  Ed.)  voL  2,  p.  416. 
states  the  law  as  follows:  "As  to  convey- 
ances inter  vivos,  while  vested  remainders, 
lying  .in  grant,  as  they  do,  pass  by  deed  with- 
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out  livery,  a  contingent  remainder  Is  a  mere 
right,  aoMl,  except  in  equity,  cannot  at  com- 
mon law  be  transferred  before  tbe  contin* 
gency,  otherwise  than  by  estoppel,  as  by 
matter  of  record  or  of  deed  indented.  This 
matter,  however,  is  assisted  in  Virginia  by 
statute,  which  provides  tliat  any  interest  in 
or  claim  to  real  estate  may  be  disposed  of 
by  deed  or  will." 

Young  V.  Young,  89  Va.  675,  17  S.  Eu  470, 
23  L.  K.  A.  642,  is  to  the  same  effect.  It 
was  there  held  that  a  contingent  remainder, 
being  a  mere  possibility,  was  not  the  subject 
of  attachment,  but  that,  being  an  interest 
in  or  claim  to  real  estate,  may  be  conveyed 
under  section  2418. 

In  NuUer  v.  Russell,  8  Mete.  (Ky.)  163, 
dealing  with  the  power  of  court  to  sell  a 
contingent  remainder,  the  following  language 
Is  used:  *'In  the  case  dted,  of  Jackson  v. 
Waldron,  13  Wend.  178^.  a  majority  of  the 
court  decided  that  an  interest,  such  as  we 
have  been  considering,  created  by  will,  was 
a  'naked'  possibility,  as  it  is  called,  and 
not  assignable  or  releasable. 

*'It  is  sufficient  to  fay,  in  reply  to  the  argu* 
ment  founded  on  this  decision,  that  we  are 
inclined  to  concur  with  the  chancellor  in  the 
reasoning  as  well  as  in  the  conclusion  an- 
nounced in  his  dissenting  opinion.  But  it  is 
unnecessary  to  decide  tbe  point  upon  the 
general  principles  discussed  by  the  court  in 
the  several  opinions  delivered  in  that  case; 
for,  according  to  our  own  statutes,  *any  in- 
terest in,  or  claim  to,  real  estate,  may  be 
disposed  of  by  deed  or  will  in  writing.  Any 
estate  may  be  made  to  commence  in  futuro, 
by  deed  in  like  manner  as  by  will,  and  any 
estate  which  would  be  good  as  an  executory 
devise  or  bequest  shall  be  good  If  created 
by  deed,' " 

It  vrill  be  observed  that  the  statute  there 
construed  is  in  substance  identical  with  sec- 
tion 2418  of  our  Code. 

It  will  be  remembered  that  when  the  bill 
was  filed  in  this  case  the  life  tenant  was 
dead,  and  A.  A.  Langhome,  having  survived 
her,  had  a  vested  estate.  We  are  of  opinion 
that  It  passed  under  the  deed  to  Wilson, 
trustee  in  tbe  deed  of  June  13, 1892.  It  may 
be  well  to  remark  that  Howbert  v.  Cauthom» 
supra,  did  not  decide  that  a  contingent  re- 
mainder would  not  pass  by  deed  or  will, 
but  that  a  court  of  chancery,  in  its  dlscre- 
tion,  would  not  sell  so  unsubstantial  and 
shadowy  an  interest 

We  come  now  to  the  last  contention  made 
by  the  appellees,  which  is  that  the  money 
loaned  by  the  trustee  at  various  times  ta 
A.  A.  Langhome  constituted  advancements 
out  of  the  trust  fund,  which  constitute  char- 
ges upon  his  interest,  for  which  he  must  ac* 
count  before  he,  or  those  claiming  under 
bim  as  purchasers  or  as  judgment  creditors, 
can  participate  in  the  fund. 

The  will  which  creates  the  fund  in  this 
case  did  not  authorize  tbe  trustee  to  make 
loans  or  "advancements"  to  the  remainder- 


men, and  if  the  trustee  saw  fit  to  do  so 
the  mere  lending  of  the  money  created  no 
charge  upon  the  fund.  The  trustee  seems 
to  have  understood  and  acted  upon  this  view 
in  the  first  instance.  He  knew,  of  course* 
that  if  A.  A.  Langhome  died  before  his 
mother  his  interest  perished,  and,  to  guard 
against  this  contingency,  policies  of  insur- 
ance were  taken  out  upon  the  life  of  A.  A. 
Langhome;  but  these  policies  were  permit- 
ted to  lapse.  Had  advancements  been  au- 
thorized by  the  will,  they  must  have  been 
brought  into  hotchpot;  or,  if  a  lien  had  beei) 
taken  to  secure  the  loan,  it  would  have 
brought  the  case  within  the  influence  of 
Grove  v.  Grove,  100  Va.  556,  42  S.  B.  312, 
in  which  Judge  Whittle  delivered  the  opinion, 
holding  that  one  tenant  who  discharges  a 
lien  on  the  common  property,  or  pays  more 
than  his  share  of  the  purchase  price,  is  en-' 
titled  to  ratable  contribution  from  the  co- 
tenants.  But  it  cannot  be  contended  that 
a  mere  loan  of  money  to  A.  A.  Langhome.' 
where  the  trustee  acted  under  a  velll  which 
did  not  authorize  bim  to  make  advancements, 
could  operate  ex  proprio  vigore  as  a  lien  or 
charge  upon  the  particular  interest 

Tbe  cross-error  assigned  by  the  appellees 
is,  in  view  of  the  conclusion  reached  upon 
the  other  questions  considered,  of  little  mo- 
ment There  was,  however,  in  this  respect, 
no  wror  in  the  decree  to  the  prejudice  of  ap- 
pellees. Without  determining  whether  or 
not  a  judgment  binds  a  contingent  remainder 
while  the  contingency  continues,  the  judg- 
ment in  this  case  became  effective  to  bind 
tbe  interest  of  A.  A.  Langhome  as  soon  as 
that  interest  vested;  for  section  3567  de- 
clares that  "every  judgment  for  money  reh- . 
dered  in  this  state,  heretofore  or  hereafter, 
against  any  person,  shall  be  a  lien  on  all  the 
real  estate  of  or  to  which  such  person  is 
or  becomes  possessed  or  entitled,  at  or  after 
the  date  of  such  judgment" 

Upon  the  whole  case  we  are  of  opinion 
that  the  debt  secured  by  the  deed  from  A. 
A.  Langhome  to  Wilson,  tmstee,  constituted 
the  first  lien  upon  the  interest  of  A.  A. 
Langhome,  under  the  will  of  A.  H.  Armi- 
stead.  The  decree  of  the  corporation  court 
must  therefore  be  reversed. 


(lWVa.769) 
TATLOR  V.  CX)MMONWBALTH  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
16,1904.) 

NAVIGABLE  WATBBS— LAND   BSLOW   LOW-WA* 

TEB    MABK— OWNERSHIP— BIGHTS*  OF 

BIPABIAN  PBOPBIETOB. 

l.Code  1887,  §  1838,  declaring  that  all  the 
beds  of  the  btLjs,  rivers,  creeks,  and  shores  of 
the  sea  not  conveved  by  special  grant  shall 
continue  and  remam  the  property  of  the  com- 
monwealth, and  may  be  used  as  a  common  by 
all  the  people  of  the  state  for  the  purpose  of 
68hing,  fowling,  and  catching  ovsters,  etc.,  is 
not  an  arbitrary  assumption  of  title  on  the 
part  of  the  state,  but  is  declaratory  of  the 
common  law.     . 
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2.  The  title  to  the  bed  of  a  navigable  rlTer 
between  low-water  mark  and  the  line  of  naTi- 
gability  is  not  in  the  adjacent  riparian  proprie- 
tor, but  in  the  state  for  the  benefit  of  ito  citi- 
Ben%  and  the  riparian  owner  merely  bae  cer- 
tain rights  beyond  low-water  mark,  such  as  the 
right  to  bnild  whanres,  of  access  to  the  water, 
and  the  right  of  wsy  over  it. 

8.  Acts  1899-1900,  p.  797,  c  757,  leasing  a 
tract  of  land  lying  under  the  waters  of  the  York 
river  below  low-water  mark,  including  an  arte- 
sian well  thereon,  is  not  objectionable  as  in- 
terfering with  any  of  the  rights  of  the  adjacent 
riparian  proprietor. 

4.  Code  1887,  §  2137,  authorising  the  assign- 
ment to  riparian  owners  for  their  exclusive  use 
of  a  tract  of  land  fronting  on  the  stream,  not 
exceeding  one-half  acre,  for  use  as  oyster-plant- 
ing ground,  does  not  permit  the  right  to  receive 
*  such  land  to  be  exercised  in  a  capricious  and 
arbitrary  manner  so  as  to  injure  others,  but 
requires  the  right  to  be  exercised  In  the  man- 
ner least  injurious  to  others,  if  that  can  be 
accomplished  without  wrong  to  the  riparian 
owner. 

Appeal  fiom  Circuit  Oonrt  cif  City  of  Rich- 
mond. 

Action  by  one  Taylor  against  the  common- 
wealth and  others.  From  a  Judgment  for  d^ 
fendantB,  plaintiff  appeals.     Affirmed. 

McGuire  ft  Riely  and  Robert  Stiles,  for  ap- 
pellant William  A.  Anderson,  Atty.  Qen., 
and  Isaac  Dlggs,  for  appellees. 


KBITH,  P.  Appellant  filed  ber  bill  In  the 
circuit  court  of  the  city  of  Richmond,  In 
which  she  states  that  she  Is  the  owner  In 
fee  simple  of  a  tract  of  land  In  Gloucester 
county  known  as  ^'Rosewell,*'  containing  250 
acres,  fronting  on  York  river,  being  a  por- 
tion of  a  tract  which  was  the  property  of 
her  father,  now  deceased,  allotted  to  her  by 
a  decree  of  the  circuit  court  of  Gloucester 
county.  That  as  riparian  proprietor  her 
rights  In  the  soil  under  the  waters  of  York 
river  extend  to  the  channel  or  navigable  por- 
tion of  the  rlvor ;  and  that  from  the  original 
grant  from  the  English  crown  of  this  land, 
down  to  and  Including  the  lifetime  of  com- 
plainant's father,  the  proprietors  of  Rosewell 
bad  been  In  the  habit  of  leasing  the  oyster 
lands  upon  their  water  front  That  the  last 
person  who  held  such  a  lease  from  the  propri- 
etor of  Rosewell,  while  still  occupying  the  re- 
lation of  tenant  to  complainant,  accepted 
from  the  commonwealth  a  subsequent  lease 
of  the  flats,  or  oyster-planting  grounds,  in 
front  of  Rosewell.  That  about  the  year  1892, 
while  said  lessee  was  occupying  the  Rosewell 
flats,  under  the  circumstances  above  set  out, 
an  artesian  well  was  sunk  between  low-wa- 
ter mark  and  the  channel  or  navigable  por- 
tion of  Y'ork  river,  and  on  the  land  of  which 
complainant  claims  she  Is  the  owner  and 
riparian  proprietor.  That  the  water  from  this 
well  has  mineral  properties  of  great  value, 
and  that  the  lessee  and  others  united  In  the 
formation  of  a  company  for  the  purpose  of 
selling  the  water,  which  company  was  grant- 
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ed  a  charter  by  the  drcolt  court  of  the  city 
of  Richmond  In  March,  1806,  under  the  style 
of  the  ''Colonial  Water  Company,"  since 
which  time  It  has  sold  great  quantities  of 
water  without  the  consent  of  complainant 
That  the  Colonial  Water  Company  occupies 
and  claims  to  hold  the  ground  on  which  the 
well  Is  located  by  virtue  of  the  oyster  lease 
above  set  forth,  but  that  said  lease  conveys 
to  the  water  company  no  title  to  the  ground. 
The  bill  further  shows  that  at  the  session  of 
1899-1900  the  General  Assembly  passed  "An 
act  to  lease  for  a  term  of  years  ten  acres  of 
land  lying  under  the  waters  of  York  river, 
below  low  water  mark.  In  the  county  of 
Gloucester,  Including  an  artesian  well  there- 
on, and  to  provide  for  a  survey  of  same  and 
for  flizing  the  price  to  be  paid  therefor  per 
annum;  and  to  permit  said  company  to  erect 
buildings  and  make  Improvements  thereon, 
and  to  provide  for  the  determination  of  all 
proper  questions  which  may  arise  between 
the  parties  to  any  suit  brought  under  this 
acf  Acts  1890-1900,  p.  797,  c  757.  That; 
acting  under  the  provisions  of  this  statute, 
the  Colonial  Water  Company  has  caused  a 
survey  and  plat  to  be  made  by  the  county 
surveyor  of  Gloucester  county  of  10  acres  of 
the  land  of  complainant.  Including  the  well- 
that  is  to  say,  the  land  of  which  complainant 
is  the  owner  and  riparian  proprietor  —  and 
that  the  company  has  caused  that  survey  and 
plat  to  be  returned  to  the  clerk's  office  of 
Gloucester  county,  and  posted  a  notice  at  the 
front  door  of  the  courthouse  on  the  4th  of 
May,  1900,  to  the  effect  that  said  survey  and 
plat  had  been  filed  in  compliance  with  the 
provisions  of  the  act  of  Assembly  aforesaid; 
but  that  In  fact  the  survey,  plat,  and  notice 
are  erroneous,  and  do  not  comply  with  the 
requirements  of  said  act  That  complainant 
is  advised  that  the  act  aforesaid  authorises 
the  lease  of  10  acres  of  land.  Including  the 
artesian  well,  only  on  the  condition  that  It 
shall  be  determined  by  the  court  that  the 
commonwealth  is  the  owner  of  the  land,  and 
that  the  private  rights  of  no  person  shall  be 
Infringed  upon.  That  it  In  plain  terms  de- 
clares it  to  be  the  purpose  of  the  sovereign 
power  of  the  state  that  the  private  rights  of 
complainant  shall  not  be  Interfered  with  or 
Infringed  upon,  whether  the  commonwealth 
be  or  be  not  the  owner  of  said  land.  That, 
even  though  the  commonwealth  be  the  owner, 
it  by  no  means  follows  from  the  act  that  a 
lease  may  be  made  to  the  Colonial  Water 
Company,  because  It  is  expressly  provided  by 
Its  terms:  First,  that  no  natural  oyster-bed 
rock  or  shoal  shall  be  Included  in  said  10 
acres  of  land;  second,  that  the  private  rights 
of  no  person  shall  be  Infringed  upon;  and, 
third,  that  navigation  in  York  river  shall  in 
no  manner  be  obstructed  or  impeded.  That 
it  further  declares  that  complainant's  rights 
of  every  character,  existing  at  the  time  of  its 
passage,  whether  as  owner  of  the  land,^  ri- 
parian proprietor,  or  otherwise,  shall  be  re- 
spected, and  shall  be  paramount  and  superior 
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to  any  rights  wbich  can  by  any  possibility 
be  acquired  by  the  Colonial  Water  Company 
•by  virtue  of  said  act  That  the  common- 
wealth is  not  the  owner  of  the  land  in  con- 
troversy, but  that,  on  the  contrary,  complain- 
ant is  its  sole  owner,  including  said  artesian 
well;  and,  further,  that,  even  though  the 
commonwealth  were  such  owner,  the  private 
rights  of  complainant  would  be  grossly  iuter^ 
fered  with  and  infringed  upon  by  any  lease 
made  under  said  act  of  March  5,  1900.  That, 
without  waiving  any  of  her  said  rights,  at- 
tention is  called  to  the  fact  that  at  the  time 
of  the  passage  of  the  act  of  March  5,  1900, 
and  for  a  long  time  previous  thereto,  com- 
plainant had,  and  still  has,  the  statutory  right 
to  select  any  portion  of  the  oyster-planting 
ground  fronting  on  Rosewell,  whether  occu- 
pied by  another  person  or  not  and  have  same 
assigned  to  her  exclusive  use,  provided  only 
that  said  assignment  does  not  exceed  half  an 
acre.  See  section  2137,  Code  1887,  as  amend- 
ed by  Acts  1898-04,  p.  842,  c.  743.  That  com- 
plainant has  never  relinquished,  and  now 
claims,  the  right  to  have  assigned  to  her,  un- 
der said  statute,  one-half  an  acre  of  said 
ground,  including  the  Colonial  well;  and 
further  claims  that  the  lease  of  10  acres  of 
land,  as  provided  by  the  act  of  March  6, 
1900,  cannot  be  granted  without  infringing 
upon  this  and  other  rights  of  complainant 
none  of  which  she  relinquishes,  but  all  of 
which  she  claims  and  insists  upon. 

The  prayer  of  the  bill  is  that  the  weU  and 
the  water  thereflrom  be  declared  the  prop- 
erty of  complainant;  that  it  be  decreed  that 
no  lease  can  be  made  under  the  provisions  of 
the  act  of  March  5, 1900;  that  the  lease  under 
which  the  Colonial  Water  Company  claims 
to  hold  said  well  conveys  no  title  to  it  what- 
soever; and  that  said  company  may  be  com- 
pelled to  surrender  the  possession  thereof  to 
complainant;  and  for  general  relief. 

To  this  biU  the  commonwealth  of  Virginia 
and  the  Colonial  Water  Company  were  made 
parties  defendant  and  filed  their  demuri^r 
upon  the  following  grounds: 

First  The  bill  alleges  that  the  plaintiff  la 
the  owner  in  fee  simple  of  the  soil  of  the  bed 
of  York  river,  between  low-water  mark  and 
the  channel  or  navigable  part  of  said  stream, 
while  the  "demurrants  insist  that  the  right 
of  plaintiiT  extends  only  to  low-water  mark, 
and  that  she  has  no  interest  in  the  soil  of 
the  bed  of  said  river,  but  that  the  soil  of 
said  bed  is  the  property  of  the  state  of  Vir- 
ginia, so  declared  by  statute,  and  the  state, 
through  the  Legislature,  has  the  authority  to 
rent  portions  of  the  said  bed  to  the  demdr- 
fant  or  any  one  else.*' 

Second.  That  if  plaintiff  has  any  right 
whatever  in  the  soil  of  said  river  between 
low-water  mark  and  the  channel  or  naviga- 
ble portion  of  said  river,  it  is  only  the  right 
to  pass  over  the  surface  of  the  water  in  boats, 
vessels,  or  river. craft  or  to  erect  wharves, 
piers,  or  bulkheads  opposite  her  said  land; 
provided  the  navigation  be  not  obstructed. 


nor  the  private  rights  of  any  person  be  other- 
wise injured  thereby;  and  that  should  the 
plaintiff  undertake  to  construct  or  build  any 
such  wharf,  pier,  or  bulkhead  from  her  shore 
to  a  point  of  navigability,  she  would  be  re- 
quired to  so  construct  them  as  not  to  inter- 
fere with  the  said  well  or  the  demurrant" 

Third.  That  "the  bill  alleges  that  the  plat 
notice,  and  proceedings  under  the  act  of 
March  5, 1900,  are  erroneous,  and  do  not  com- 
ply with  the  requirements  of  the  law;  that 
these  acts  were  performed  by  the  county  sur- 
veyor, and  are  presumed  to  be  correct  and 
the  bill  should  point  out  wherein  that  officer 
failed  in  the  discharge  of  his  duties. 

Fourth.  That  "plaintiff  claims  one-half 
acre  of  land  for  oyster-planting  purposes,  but 
this  right  does  not  give  her  the  ownership  of 
the  well,  and  she  would  be  required  to  use 
said  land  for  oyster  purposes,  so  as  not  to 
interfere  with  the  well,  and  she  would  not 
thereby  acquire  ownership  or  control  of  the 
well,  nor  the  fee  simple  to  the  soil  of  the  bed 
of  the  river." 

The  Colonial  Water  Company  also  filed  a 
cross-bill,  but  it  is  not  at  present  necessary 
to  consider  the  questions  which  it  presents. 

When  the  case  came  on  to  be  heard,  the 
Judge  of  the  circuit  court  filed  a  learned  and 
able  opinion,  and  entered  a  decree  sustaining 
the  demurrer  and  dismissing  complainant's 
bill,  but  reserving  for  further  consideration 
questions  between  the  Colonial  Water  Com- 
pany and  the  commonwealth  of  Virginia  aris- 
ing upon  the  cross-bill.  That  decree  is  be- 
fore us  for  review. 

By  section  1388  of  the  Code  of  1887  it  is 
declared  that:  '*A11  the  beds  of  the  bays,  riv- 
ers, creeks,  and  the  shores  of  the  sea  within 
the  Jurisdiction  of  this  commonwealth,  and 
not  conveyed  by  special  grant  or  compact  ac- 
cording to  law,  shall  continue  and  remain  the 
property  of  the  commonwealth  of  Virginia, 
and  may  be  used  as  a  common  by  all  the 
people  of  the  state  for  the  purpose  of  fishing 
and  fowling,  and  of  taking  or  catching  oys- 
ters and  other  shell  fish,  subject  to  the  pro- 
visions of  chapters  ninety-five,  ninety-six  and 
ninety-seven,  and  any  future  laws  that  may 
be  passed  by  the  General  Assembly;  and  no 
^grant  shall  hereafter  be  issued  by  the  regis- 
ter of  the  land  office  to  pfiss  any  estate  or 
interest  of  the  commonwealth  in  any  natural 
oyster  bed,  rock,  or  shoal,  whether  the  said 
bed,  rock,  or  shoal  shall  ebb  bare  or  not'* 
And  section  1339,  subject  to  the  provisions 
of  the  section  Just  quoted,  extends  "the  lim- 
its or  bounds  of  the  several  tracts  of  land 
lying  on  the  said  bayi^  rivers,  creeks,  and 
shores,  and  the  rights  and  privileges  of  the 
owners  of  such  lands  *  *  *  to  low  water 
mark,  but  no  farther.'* 

Is  section  1338  a  mere  self-servient  declara- 
tion of  titie,  an  arbitrary  assumption  of  right 
upon  the  part  of  the  state,  or  is  it  in  accord- 
ance with  the  law  of  the  land  as  commonly 
received  and  understood?  The  discussion  of 
the  subject  invited  us  to  explore  the  past 
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and  to  Inyestigate  tbe  power  and  authority, 
the  interest  and  the  title,  of  the  English 
crown  in  the  soil  under  the  tidal  waters  of 
tbat  realm;  and  to  discriminate  between  the 
power  of  the  crown  before  the  adoption  of 
the  Magna  Oharta,  and  as  limited  by  that 
instmment  The  dlfKculty  of  the  task,  and 
the  Gonsdousness  that  at  this  day  we  could 
throw  no  light  upon  a  subject  which  has  been 
so  often  considered  by  the  ablest  jurists,  dis- 
pose us  to  follow  the  example  of  Chief  Jus- 
tice Tftney,  who,  in  the  case  of  Martin  ▼. 
WaddeU,  16  Pet  407,  10  L.  Bd.  9&7,  wisely 
said:  ''We  do  not  propose  to  meddle  with  the 
point  as  to  the  power  of  the  King,  since 
Magna  Oharta,  to  grant  to  a  subject  a  por- 
tion of  the  soil  covered  by  the  navigable  wa- 
ters of  the  kingdom.  «  «  •  For  when 
the  Revolution  took  place  the  people  of  each 
state  became  themselves  sovereign,  and  in 
that  character  hold  the  absolute  right  to  all 
thehr  navigable  waters  and  the  soils  under 
them  for  their  own  common  use,  subject  only 
to  the  rights  since  surrendered  by  the  Consti- 
tution to  the  general  government  ^  A  grant 
made  by  their  authority  must  therefore,  man- 
ifestly, be  tried  and  determined  by  different 
principles  from  those  which  apply  to  grants 
of  the  British  crown,  when  the  title  is  held 
by  a  single  individual  in  trust  for  the  whole 
nation." 

In  Smith  v.  Maryland,  18  How.  71,  15  U 
Ed.  260,  Justice  Curtis,  delivering  the  opinion 
of  the  court,  says:  "Whatever  soil  below 
loiv-water  mark  is  the  subject  of  exclusive 
propriety  and  ownership  belongs  to  the  state 
on  whose  maritime  border  and  within  whose 
territory  it  lies,  subject  to  any  lawful  grants 
of  that  wAl  by  the  state^  or  the  sovereign 
power  which  governed  its  territory  before  the 
Declaration  of  Independence.  But  this  soil 
is  held  by  the  state^  not  only  subject  to,  but 
in  some  sense  in  trust  for,  the  enjoyment  of 
certain  public  rights." 

The  case  of  McCready  v.  Commonwealth 
of  Virginia,  04  U.  8.  S91,  24  L.  Ed.  248,  and 
Id.,  27  Orat  086,  is  one  of  peculiar  interest 
in  the  oonaideration  of  this  case.  It  origi- 
nated in  the  county  of  Gloucester,  in  this 
state,  and  involved  the  constitutionality  of 
an  act  of  Assembly  which  forbade  the  plants 
ing  of  oysters  in  the  waters  of  the  state  by 
.any  person  not  a  resident  of  the  state.  The 
case  came  to  this  court  which  held.  Judge 
Anderson  delivering  the  opinion,  that  the 
navigable  waters  and  the  soil  under  them 
within  the  territorial  limits  of  the  state  are 
the  property  of  the  state,  to  be  controlled  by 
it  within  its  discretion  for  the  benefit  of  its 
people,  the  only  limitation  upon  that  power 
being  that  it  could  not  interfere  with  the 
authority  of  the  government  of  the  United 
States  in  regulating  commerce  and  naviga- 
tion. Upon  a  writ  of  error  from  the  Supreme* 
Court  of  the  United  States  to  the  Judgment 
of  this  court  Justice  Waite,  after  reviewing 
numerous  cases  upon  the  subject  declares 


that  the  principle  has  been  long  settled  'that 
each  state  owns  the  beds  of  all  the  tide  wa- 
ters within  its  Jurisdiction,  unless  they  have 
been  granted  away.  In  like  manner  the 
•states  own  the  tide  waters  themselves,  and 
the  fish  in  them,  so  far  as  they  are  capable 
of  ownership  while  running.  For  this  pur- 
pose the  state  represents  its  people,  and  tbe 
ownership  is  that  of  the  people  in  their  unit- 
ed sovereignty.  The  title  thus  held  is  sub- 
ject to  the  paramount  right  of  navigation, 
the  regulation  of  which,  in  respect  to  for- 
eign and  interstate  commerce^  has  been 
granted  to  the  United  States.  There  has 
been,  however,  no  such  grant  of  power  over 
the  fisheries.  These  remain  under  the  ex- 
clusive control  of  the  state,  which  has  conse- 
quently the  right  in  its  discretion,  to  appro- 
priate its  tide  waters,  and  their  beds,  to  be 
used  by  its  people  as  a  common  for  taking 
and  cultivating  fish>  so  fiir  as  it  may  be  done 
without  obstructing  navigation.  Such  an  ap- 
propriation is,  in  effect  nothing  more  than  a 
regulation  of  the  use  by  the  people  of  their 
common  property.  The  right  which  the  peo- 
ple of  the  state  thus  acquire  comes  not  from 
their  citizenship  alone,  but  from  their  citizen- 
ship and  property  combined.  It  is,  in  fact  & 
property  right  and  not  a  mere  privilege  or 
Immunity  of  dtizenship." 

Illinois  Cent  Ry.  Co.  v.  The  People  of  the 
State  of  Illinois,  146  U.  S.  387,  18  Sup.  Ct 
110,  36  L.  Bd.  1018,  contains  an  interesting 
discussion  of  this  whole  subject  The  opin- 
ion of  the  majority  was  delivered  by  Mr.  Jus- 
tice Field,  and  in  it  he  states  it  to  be  «*the 
settied  law  of  this  country  that  the  owner- 
ship of  and  dominion  and  sovereignty  over 
lands  covered  by  tide  waters,  within  the  lim- 
its of  the  several  states,  belong  to  the  re- 
spective states  within  which  they  are  found, 
with  the  consequent  right  to  use  or  dispose 
of  any  portion  thereof  when  that  can  be  done 
without  substantial  impairment  of  the  inter- 
est of  the  public  in  the  waters,  and  subject 
always  to  the  paramount  right  of  Congress 
to  control  their  navigation  so  tar  as  may  be 
necessary  for  the  regulation  of  commerce 
with  foreign  nations  and  among  the  states. 
This  doctrine  has  been  often  announced  by 
this  court  and  is  not  questioned  by  counsel 
of  any  of  the  parties.*'  He  then  shows  that 
the  same  doctrine  is  held  applicable  to  lands 
covered  by  fresh  water  in  the  Great  Lakes, 
over  which  is  conducted  an  extended  com- 
merce with  different  states  and  foreign  na- 
tions, and  which  possess  all  tiie  general  char^ 
acterlstics  of  open  seas,  except  with  respect 
to  the  freshness  of  their  waters  and  the  ab- 
sence of  the  ebb  and  flow  of  the  tide,  ^n 
other  respects  they  are  inland  seas,  and  there 
is  no  reason  or  principle  for  the  assertion  of 
dominion  and  sovereignty  over  and  owner- 
ship by  the  state  of  lands  covered  by  tide 
waters  that  is  not  equally  applicable  to  its 
ownership  of  and  dominion  and  sovereignty 
over  lands  covered  by  the  fresh  waters  of 
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tbese  lakes."  A9  to  the  character  of  the 
title  held  by  the  state,  he  concludes  that  it 
is  diftereDt  from  that  which  states  hold  In 
lands  Intended  for  sale.  "It  is  a  title  held 
in  trust  for  the  people  of  the  state,  that  they 
may  enjoy  the  navigation  of  the  waters* 
carry  on  commerce  over  them,  and  have  lib- 
erty of  fishing  therein,  freed  from  the  ob- 
struction and  interference  of  private  parties. 
The  interest  of  the  people  in  the  navigation 
of  the  waters  and  in  commerce  over  them 
may  be  improved  in  many  instances  by  the 
erection  of  wharves,  docks,  and  piers  therein, 
for  which  purpose  the  state  may  grant  par- 
cels of  the  submerged  lands;  and,  so  long  as 
their  disposition  is  made  for  such  purposes, 
no  valid  objections  can  be  made  to  the  grants. 
It  is  grants  of  parcels  of  lands  under  nav- 
igable waters,  that  may  afford  foundations 
for  wharves,  piers,  docks,  and  other  struc- 
tures in  aid  of  commerce,  and  grants  of  par- 
cels which,  being  occupied,  do  not  substan- 
tially impair  the  public  interest  in  the  lands 
and  water  remaining,  that. are  chiefly  con- 
sidered and  sustained  in  the  adjudged  cases 
as  a  valid  exercise  of  legislative  power,  con- 
sistently with  the  trust  to  the  public  upon 
which  such  lands  are  held  by  the  state.  But 
that  is  a  very  different  doctrine  from  the 
one  which  would  sanction  the  abdication  of 
the  general  control  of  the  state  over  lands 
under  the  navigable  waters  of  an  entire  har- 
bor or  bay,  or  of  a  sea  or  lake.  Such  ab- 
dication is  not  consistent  with  the  exercise 
of  that  trust  which  requires  the  government 
of  the  state  to  preserve  such  waters  for  the 
use  of  the  public.  The  trust  devolving  up- 
on the  state  for  the  benefit  of  the  public, 
and  which  can  only  be  discharged  by  the 
management  and  control  of  property  in  which 
the  public  has  an  interest,  cannot  be  relin- 
quished by  a  transfer  of  the  property.  The 
control  of  the  state  for  the  purposes  of  the 
trust  can  never  be  lost,  except  as  to  such  par- 
cels as  are  used  in  promoting  the  interests  of 
the  public  therein,  or  can  be  disposed  of 
without  any  substantial  impairment  of  the 
public  interest  in  the  lands  and  waters  re- 
maining." He  further  declares  in  this  opin- 
ion that  the  state  can  no  more  abdicate  its 
trust  over  property  in  which  the  whole  peo- 
ple are  interested  than  it  can  abdicate  its  po- 
lice powers  in  the  administration  of  govern- 
ment and  the  preservation  of  the  peace.  ^In 
the  administration  of  government  the  use  of 
such  powers  may  for  a  limited  period  be 
delegated  to  a  municipality  or  other  body, 
but  there  always  remains  with  the  state  the 
right  to  revoke  those  powers  and  exercise 
them  in  a  more  direct  manner,  and  one  more 
conformable  to  its  wishes.  So,  with  trusts 
connected  with  public  property,  or  property 
of  a  special  character,  like  lands  under  nav- 
igable waters,  they  cannot  be  placed  en- 
tirely beyond  the  direction  and  control  of 
the  state." 
This  opinion  was  concurred  in  by  three  of 


the  members  of  the  court,  while  a  dissenting 
opinion  was  delivered  by  Justice  Shlras,  con- 
curred In  by  two  of  the  Justices,  and  the 
Chief  Justice  and  Mr.  Justice  Blatchford  did 
not  sit 

The  dissenting  opinion  maintains  to  the 
fullest  extent  the  right  of  the  state  over  the 
soil  under  tide  waters  within  its  limits^  with 
the  consequent  right  to  dispose  of  the  title 
to  any  part  of  the  soil  in  such  manner  as  it 
may  deem  proper,  subject  only  to  the  par- 
amount right  of  navigation. 

The  position  of  the  majority  of  the  court  is 
fairly  summed  up  in  the  first  syllabus  of  the 
report:  "The  ownership  of  and  dominion 
and  sovereignty  over  lands  covered  by  tide 
waters,  and  the  fresh  waters  of  the  Great 
Lakes,  within  the  limits  of  the  several  states, 
belong  to  the  respective  states  within  which 
th^  are  found,  with  the  consequent  right  to 
use  or  dispose  of  any  portion  thereof,  when 
that  can  be  done  without  impairment  of  the 
interest  of  the  public  in  the  waters,  subject 
to  the  right  of  Congress  to  control  thehr  navi- 
gation for  the  regulation  of  commerce;" 
while,  in  the  view  of  the  minority,  the  right 
of  a  state  is  absolute  and  its  control  without 
limit 

In  Shlvely  v.  Bowlby.  152  U.  S.  1,  14  Sup. 
Ct  548,  38  Lw  Bd.  831,  this  subject  was  fur- 
ther discussed  by  Mr.  Justice  Gray,  who  de- 
livered the  opinion,  in  which  many  authori- 
ties are  considered,  and  the  conclusion  reach- 
ed that  the  lands  under  tide  waters  are  vest- 
ed in  the  states  for  the  benefit  of  the  whole 
people,  within  their  respective  borders,  sub- 
ject to  the  rights  surrendered  by  the  Consti- 
tution to  the  United  States.  See,  also.  Com- 
monwealth V.  Alger,  7  Cush.  53;  Florida  v. 
Black  River  Phosphate  Co.,  82  Fla.  82,  13 
South.  e40,  21  li.  R.  A.  189;  Gough  v.  Bell, 
21  N.  J.  Law,  156;  Langdon  v.  New  York,  93 
N.  Y.  129;  Pollard  v.  Hagan,  8  How.  212,  11 
L.  Ed.  565. 

The  authorities  which  we  have  dted  abun- 
dantly establish  the  proposition  asserted  by 
the  court  in  McCready  v.  Commonwealth, 
supra,  that  the  navigable  waters  and  the  soil 
under  them,  within  the  territorial  limits  of 
a  state,  are  the  property  of  the  state,  to  be 
controlled  by  the  state,  in  its  own  discretion, 
for  the  benefit  of  the  people  of  the  state,  and 
demonstrate  that  section  1388  of  the  Code  is 
a  declaration  of  right  in  the  state,  sanctioned 
and  supported  by  the  common  law.  See, 
also,  French  v.  Bankhead,  11  Grat  186. 

Let  us  look  at  the  case  from  another  point 
of  view.  The  claim  of  appellant  rests  upon 
her  right  as  riparian  owner,  by  virtue  of 
whidi  she  asserts  title  to  the  bed  of  the  river 
between  low-water  mark  and  the  line  of  navi- 
gability, and  to  its  exclusive  use  and  enjoy- 
ment; subject  only  to  the  paramount  right  of 
the  United  States  and  the  right  of  fishery, 
which  she  ct)ncedes  to  the  commonwealth  as 
trustee  for  its  citizens.  It  is  for  the  plaintiff 
to  maintain  her  right   The  possession  of  the 
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defendant  Is  sufficient,  except  as  against  the 
claim  of  one  having  a  better  right  to  the  pos- 
session. 

At  cpmmon  law  the  title  of  the  owner  of 
land  bounded  by  a  tidal  stream  extended  to 
high-water  mark  and  no  farther.  By  an  act 
of  the  Legislative  Assembly  of  Virginia,  pass- 
ed in  1679  (2  Hen.  St.  p.  456),  it  was  declared 
that  "every  man's  right  by  virtue  of  his  pat- 
ent extends  into  the  rivers  or  creeks  so  far 
as  low-water  mark,*'  and  our  present  statute 
ujpon  the  subject  is  found  in  section  1339,  of 
the  Code  of  1887,  which  is  set  out  in  the  be- 
ginning of  this  opinion.  See  Garrison  t. 
Hall,  76  Va.  159;  1  Lomax's  Dig.  661;  1 
Rev.  Code  1819,  p.  341,  c.  87.  The  effect  of 
this  legislation  is  to  extend  the  limits  or 
boundaries  of  land  "by  operation  of  law  down 
to  ordinary  low-water  mark,  and  the  right 
to  the  soil  between  ordinary  high  and  low 
water  mark  annexed  as  incident  or  appurte- 
nant to  the  adjacent  land.'*  French  v.  Bank- 
head,  supra;  Groner  v.  Foster,  04  Va.  650,  27 
S.  E.  493. 

The  fee-simple  title,  therefore,  of  a  riparian 
owner  ends  with  low-water  mark.  Between 
that  point  and  the  line  of  navigability  the  ri- 
parian owner  has  a  qualified  right,  of  which 
Justice  Miller,  in  Tates  v.  Milwaukee,  10 
Wall.  497,  19  L.  Ed.  984,  speaks  as  follows: 
"But  whether  the  title  of  the  owner  of  such 
a  lot  extends  beyond  the  dry  land  or  not,  he 
is  certainly  entitled  to  the  rights  of  a  riparian 
proprietor  whose  land  is  bounded  by  a  navi- 
gable stream;  and  among  those  rights  are 
access  to  the  navigable  part  of  the  river  from 
the  front  of  his  lot,  the  right  to  make  a  land- 
ing, wharf  or  pier,  for  his  own  use  or  for  the 
use  of  the  public,  subject  to  such  general 
rules  and  regulations  as  the  Legislature  may 
see  proper  to  impose  for  the  protection  of  the 
rights  of  the  public,  whatever  those  may  be. 
This  riparian  right  is  property,  and  is  valua- 
ble, and,  though  It  must  be  enjoyed  in  due 
subjection  to  the  rights  of  the  public.  It  can- 
not be  arbitrarily  or  capriciously  destroyed 
or  impaired.  It  is  a  right  of  which,  when 
once  vested,  the  owner  can  only  be  deprived 
in  accordance  with  established  law,  and,  if 
necessary,  that  it  be  taken  for  the  public  good 
upon  due  compensation." 

This  court  said,  with  respect  to  this  sub- 
ject, in  Norfolk  City  t.  Cooke^  27  Grat,  at 
page  435:  "This  right  of  the  riparian  owner 
is  not  a  mere  license  or  privilege,  but  is 
property,  property  in  the  soil,  up  to  the  line 
of  navigability,  though  covered  by  water; 
for  the  wharf,  pier,  or  bulkhead  can  only 
be  built  on  the  soil.  It  is  not  a  mere  ease- 
ment to  pass  over  the  water,  or  a  privilege 
to  use  the  surface^  but  property  in  the  soil 
under  the  water,  on  which  to  fasten  and 
build  such  structures;  and  for  this  purpose^ 
and  subject  to  the  restriction  that  navigation 
shall  not  be  obstructed,  is  as  much  property 
as  the  land  above  the  margin  of  a  naviga- 
ble •treaok'*    This  la  a  broad  statement  of 


the  law,  which  we  are  not  called  upon  in 
this  case  either  to  criticise  or  approve,  fmv 
ther  than  to  remark  that  we  think  it  well 
established  that  the  right  to  build  wharves 
is  one  which  is  subject  to  state  regulation, 
and,  while  It  involves  a  certain  use  of  the 
soil  under  the  water  for  the  specific  purposes 
designated,  is  not  exclusive  ownership. 

Lewis  on  Eminent  Domain,  I  78^  after 
stating  the  opinion  of  those  writers  and 
judges  who  maintain  that  the  riparian  owner 
has  no  private  rights  which  are  appurtenant 
to  his  land  other  than  those  of  any  othtf^ 
member  of  the  public,  and  that  the  only  dif- 
ference is  that  he  is  more  conveniently  sit- 
uated to  enjoy  the  privileges  which  all  tha^ 
public  have  in  common,  and  that  he  has  ac- 
cess to  the  waters  over  his  own  land  which 
the  public  has  not,  says:  "There  are  cases 
which  hold  that  the  riparian  owners,  upon 
waters  the  bed  of  which  belongs  to  the  pub- 
lic, have  valuable  rights  appurtenant  to  their 
estates,  of  which  they  cannot  be  deprived 
without  compensation.  This  seems  to  us 
the  better  and  sounder  rule.  The  opposite 
conclusion  has  been  reached  by  a  narrow  and 
technical  course  of  reasoning,  based  upon 
the  fact  that  the  titie  to  the  soU  is  in  the 
state  or  the  public.  It  is  assumed  that  thia 
title  gives  the  state  the  same  absolute  and 
exclusive  control  of  the  waters  and  their 
bed  as  an  individual  possesses  over  his  pri- 
vate pitoperty.  But  there  la  really  no  anal- 
ogy between  the  relations  of  a  riparian  own- 
er to  the  waters  upon  which  he  abuts  and. 
the  relations  between  the  proprietors  of  ad- 
joining lands.  The  state  holds  the  title  to- 
public  waters  as  a  trustee  merely,  for  the 
use  of  all  the  public  In  common.  The  very 
object  in  declaring  the  title  in  the  public 
is  the  better  to  secure  this  common  use  and 
benefit  *  ^  *  It  la  more  reasonable, 
more  logical,  and  more  just  to  aay  that  these 
privileges  are  in  fact  rights,  aa  inviolable 
aa  the  soil  itself.  The  public  loses  nothing; 
for  it  is  conceded  that  all  these  rights  are- 
subject  to  the  paramount  right  of  the  stata 
to  use  and  improve  the  waters  aa  ahall  beat 
subserve  the  common  rights  of  all." 

We  have  reached  the  conclusion  that  the 
title  to  the  bed  of  the  river  in  question  la 
held  by  the  commonwealth  for  the  benefit  of 
all  of  ita  dtlaena,  and  that  the  riparian  own- 
er has  certain  rights  with  respect  to  it. 
These  rights  are  enumerated  in  section  83  of 
the  second  Edition  of  Lewis  on  Bminent  Do- 
main, aa 'follows: 

"First  The  right  to  be  and  remain  a  ri* 
Parian  proprietor  and  to  enjoy  the  natural 
advantages  thereby  conferred  upon  the  land 
by  ita  adjacency  to  the  water. 

"Second.  The  right  of  accesa  to  the  water, 
including  a  right  of  way  to  and  from  the 
navigable  part 

"Third.  The  right  to  build  a  pier  or  wharf 
out  to  navigable  water,  anbject  to  anj  x«c^ 
ulationa  of  the  atataw 
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"Fonrth.  The  right  to  accretions  or  al- 
laviDin. 

''Fifth.  The  right  to  make  a  reasonable 
nse  of  the  water  as  it  flows  past  or  laves 
the  land." 

These  rights  of  the  riparian  owner  and 
the  commonwealth  mnst  be  exercised,  if 
possible,  so  that  the  one  shall  not  unneces- 
sarily disturb  or  impair  the  enjoyment  of 
the  other.  Appellant  has  built  no  wharf  or 
pier,  nor  any  like  structure,  upon  her"  prem- 
ises, nor  does  it  appear  that  she  contem- 
plates doing  so.  When  she  does  exercise 
that  right,  it  must  be  in  accordance  with 
such  rules  and  regulations  as  the  common- 
wealth imposes  for  the  protection  of.  the 
rights  of  the  public.  Nor  does  it  appear  that 
the  right  in  the  plaintiff  of  access  to  the  wa- 
ter from  her  land,  or  of  a  right  of  way  to 
and  from  her  shore  to  the  navigable  part  of 
the  stream,  has  been  interrupted  or  threat- 
ened, and  the  other  enumerated  rights  are 
not  called  in  question  in  this  record. 

When  the  riparian  owner  complains  of  an 
injury  done  to  him  in  respect  to  these  rights, 
the  question  to  be  considered  is,  does  he  pre- 
sent a  case  in  which  there  has  been  any  sub- 
stantial interruption  or  impairment  of  his 
rights?  Were  he  the  owner  in  fee  simple 
of  the  soil,  any  entry  upon  it  without  his  con- 
sent would  constitute  a  trespass;  but,  having 
mere  easements  in  the  river,  the  riparian 
owner  has  no  cause  of  complaint  so  long  as 
he  is  permitted  the  full  and  undiminished 
enjoyment  of  those  rights. 

Two  cases  in  the  House  of  Lords  illustrate 
this  position.  The  Duke  of  Buccleuch  was 
the  occupier,  under  a  lease  trom  the  crown, 
of  a  house,  the  garden  of  which  ran  down  to 
.the  Thames,  where  a  wall  protected  it  from 
the  river,  which  flowed  up  to  it  at  high  wa- 
ter. There  was  a  door  in  this  wall,  which 
was  locked  or  opened  at  the  pleasure  of  the 
plaintiff,  and  afforded  him  the  means,  at 
high  water,  of  landing  persons  and  goods, 
while  at  low  water  he  was  afforded  the  same 
privilege  by  a  paved  causeway,  which  ran 
from  the  door  to  the  river.  The  river  was 
embanked  under  authority  of  an  act  of  Par- 
liament, and  a  large  strip  of  dry  land  was 
formed  where  the  river  had  formerly  flowed 
up  to  the  garden,  and  a  public  road  was  made 
between  this  strip  of  land  and  the  river,  and 
the  plaintiff  claimed  compensation  under  the 
act.  It  was  held  that  the  loss  of  the  use  of 
the  river  frontage,  and  the  consequent  loss 
of  privacy,  and  the  increase  of  dust  and  noise 
by  the  creation  of  the  embankment  and  road, 
were  subjects  to  be  considered  as  occasion- 
ing deterioration  in  the  varue  of  the  property. 
Duke  of  Buccleuch  v.  Metropolitan  Bd.  of 
Wks.,  5  Bng.  &  Irish  App.  418. 

In  North  Shore  Ry.  CJo.  v.  Pion,  14  App. 
Gas.  612,  an  appeal  from  the  Supreme  Court 
of  Canada,  it  appears  that  Pion  bad  a  large 
manufacturing  establishment  upon  the  fore- 
shore of  the  river  St.  Charles,  a  navigable 
stream,  and  upon  which  appellants  construct- 
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ed  an  embankment,  whereby  access  to  the 
river  was  cut  off.  The  embankment  extend- 
ed along  the  whole  length  of  respondent's 
river  front,  and  cut  off  access  to  the  river 
except  at  two  openings  one  in  front  of  and 
the  other  adjoining  respondent's  premises, 
through  which  the  river  was  accessible  at 
certain  high  tide& 

In  both  these  cases  damages  were  award- 
ed, it  appearing  that  the  right  of  access  was 
in  one  case  destroyed,  and  in  the  other  case 
so  far  interrupted  as  to  be  rendered  of  little 
value. 

In  the  case  before  us  the  property  of  the 
plaintiff  is  used  merely  for  farming  purposes. 
There  has  not  been  erected,  and  as  far  as 
the  record  discloses  there  is  no  purpose  to 
erect,  any  pier  or  wharf.  She  is  engaged 
in  no  business  requiring  such  access  to  the 
channel  of  the  stream  as  cannot  be  fully  en- 
Joyed  consistently  with  every  right  which 
the  state  has  exercised,  or  which  it  has  dele- 
gated to  others.  The  commonwealth  holds 
as  trustee  a  vast  body  of  land  covered  by 
the  flow  of  the  tide,  precisely  as  in  the  case 
before  us,  for  the  beneflt  of  her  citizens.  It 
is  not  only  her  right,  but  her  duty,  as  such 
trustee,  to  render  this  property  productive. 
Is  it  reasonable  that  the  commonwealth, 
holding  title  to  the  soil,  is  to  be  wholly  sub- 
ordinated in  the  use  of  it  to  the  use  with 
which  another  is  clothed  merely  by  virtue  of 
being  an  owner  of  the  adjoining  shore,  when 
the  rights  of  each  and  all  can  be  fully  pro- 
tected without  diminution  and  without  hin- 
drance. If  the  time  should  come  when  the 
river  front  of  the  plaintiff  shall  be  divided 
into  lots  whose  owners  flnd  it  necessary  to 
their  profltable  enjoyment  to  erect  piers  and 
wharves  upon  them,  if  they  engage  in  busi- 
ness which  shall  require  exclusive  access  to 
the  channel  of  the  stream,  it  may  be  that  a 
case  could  then  be  presented  more  meritori- 
ous than  that  which  we  have  under  consid- 
eration, and  in  the  light  of  changed  condi- 
tions the  court  may  be  again  called  upon  to 
consider  the  respective  rights  of  the  riparian 
owner  and  those  remaining  in  the  common- 
wealth, or  which  have  been  granted  by  her 
to  others.  The  property  in  dispute  was  orig- 
inally leased  by  the  state  as  an  oyster  plant- 
ing ground.  By  chance,  in  the  prosecution 
of  that  industry,  mineral  water  was  discov- 
ered far  beneath  the  soil,  which  has  proved 
of  great  value.  There  may  be  other  and 
more  valuable  substances  hidden  in  the  soil; 
as  to  that,  conjecture  would  be  idle.  But 
whatever  that  soil  contains  belongs  to  the 
state,  and  the  state,  and  it  alone,  has  the 
right  to  develop  those  hidden  sources  of 
wealth,  if  such  there  be,  for  the  common  ben- 
efit of  all  of  its  citizens. 

With  respect  to  plaintiflTs  claim  to  have 
the  half  acre  of  land  assigned  to  her  under 
the  statute,  as  an  oyster  planting  ground,  it 
may  be  observed,  first,  that  this  is  no  part 
of  her  common-law  right,  but  is  the  creature 
of  statute,  of  which  she  has  not  availed  her- 
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self,  and  as  to  which  she  has  no  cause  of  ac* 
tion,  if  before  availing  herself  of  the  right  a 
snbseqdent  statute  defeats  it  But,  if  this  be 
not  so,  she  ought  not  to  be  permitted,  capri- 
ciously and  arbitrarily,  to  exercise  that  right, 
and  to  locate  the  half  acre  in  a  manner  most 
injurious  to  others  and  not  more  beneficial 
to  herself,  so  far  as  the  facts  in  this  case  dis- 
close. She  should  be  required  to  exercise 
that  right  in  the  manner  least  injurious  to 
others,  if  that  end  can  be  accomplished  with- 
out a  wrong  to  her. 

The  views  which  we  have  expressed  are 
not  in  conflict  with  any  case  heretofore  de- 
cided by  this  court  Where  the  nature  of  the 
title  of  the  commonwealth  has  been  consid- 
ered, it  has  generally  been  in  cases  which  in- 
volved the  power  of  the  state  over  the  waters 
within  it,  with  respect  to  the  right  of  fish- 
ery, and  language  is  used  which  implies  ab- 
solute ownership  and  dominion.  Of  this  class 
of  cases  McOready  v.  Commonwealth,  supra, 
is  a  fitting  illustration.  We  shall  not  prolong 
this  opinion  by  discussing  each  case  in  detail, 
but  content  ourselves  with  observing  that  the 
opinions  are  to  be  read  and  interpreted  in 
the  light  of  the  facts  under  consideration. 
Groner  v.  Foster,  supra,  and  Waverly,  etc, 
Co.  V.  White,  97  Va.  176,  83  S.  B.  5S4,  45  I«. 
U.  A.  227,  did  not  require  a  decision  as  to 
tbe  nature  of  the  commohwealth's  title.  8he 
was  no  party  to  those  suits,  which  involved 
the  rights  of  riparian  owners  inter  se,  and  the 
manner  in  which  those  rights  should  be  ap- 
portioned, and  the  boundary  lines  between 
coterminous  owners  determined  and  estab- 
lished. In  this  case,  for  the  first  time,  this 
court  has  been  called  upon  to  deal  with  the 
conflicting  rights  of  the  riparian  proprietor 
and  the  commonwealth,  and  we  have  en- 
deavored in  the  solution  of  the  questions  pre- 
sented to  apply  that  beneficent  maxim  of  the 
civil  law,  "Sic  utere  tuo  ut  alienum  non  Ise- 
das,"  believing  that,  exercised  in  obedience 
to  that  benignant  principle,  every  right  of  the 
parties  to  this  controversy  may  be  preserved 
and  enjoyed. 

In  conclusion  we  are  of  opinion  that  the 
plaintiff  has  no  title  as  riparian  owner  to  the 
water  between  low-water  mark  and  the  chan- 
nel of  the  river,  nor  to  the  soil  beneath  it; 
that  as  riparian  proprietor  she  has  certain 
rights  beyond  low-water  mark,  as  the  right 
to  build  wharves  and  of  access  to  the  water, 
and  a  right  of  way  over  it  to  the  channel, 
and  others  perhaps  which  need  not  now  be 
considered,  including  a  right  to  locate  a  half 
acre  of  land  as  an  oyster  planting  ground; 
but  that  all  these  rights  may  be  enjoyed  by 
her  to  their  fullest  extent  without  let  or  hin- 
drance, diminution  or  impairment,  by  reason 
of  any  right  or  privilege  granted  to  and  ex- 
ercised by  the  Colonial  Water  Company,  un- 
der the  facts  as  disclosed  in  the  record.  We 
are  therefore  of  opinion  that  there  was  no 
error  in  dismissing  the  plaintlff*s  bill,  and  the 
decree  of  the  circuit  court  Is  afllrmed* 


(»  ^.  V*.  671) 
ANOLB  T.  MABSHALL  et  al.« 

(Supreme  Court  of  Appeals  of  West  Virginia. 
AprU  22,  1904.) 

TBUST     DBED-KJONSTBUCnON— BKVOCATIOZI. 

1.  B.,  the  owner  of  a  life  estate  in  six  farms 
in  Maryland,  and  one  farm  in  Berkeley  county, 
W.  Va.,  containing  191  acres,  by  reason  of 
physical  disability  (more  particalarlv  the  loss 
of  speech,  brought  on  by  paralysis)  having  be- 
come incapacitated  for  majuiging  his  said  farms, 
both  in  the  interest  of  hlinseli;  as  life  tenant, 
and  of  his  children,  as  remaindermen,  conveyed 
his  said  life  estate  to  A.,  as  trustee,  with  full 
power  and  authority  to  manage  and  control  the 
same  as  landlord  to  the  same  extent  as  B.  could 
do  if  acting  in  person,  but  such  management 
was  to  be  under  the  advice  of  B. ;  the  convey- 
ance making  no  disposition  of  any  of  the  prop- 
erty of  said  B.  in  toe  present  or  future  to  any 
third  party ;  no  provision  for  the  accumulation 
of  anv  fund  in  the  hands  of  the  trustee;  and 
provided  for  the  expenditure  of  all  necessary 
sums  from  the  moneys  collected  by  the  trustee 
for  the  benefit  of  B.,  which  expenditures  were 
only  limited  by  the  necessities  of  said  B.,  for 
his  comfort  and  maintenance,  Srithout  stint" 
The  remaindermen  afterwards,  for  valuable  con- 
sideration, oonveved  their  interests  in  said  191 
acres  (the  Berkeley  county  farm)  to  L.,  and  L. 
conveyed  the  same  to  M.  B.  then  conveyed  for 
$1,700,  cash  consideration,  his  life  estate  in 
the  last-named  farm  to  L.,  and  Ij.,  for  a  like 
consideration,  conveyed  the  same  to  Bl.  Held, 
that  the  conveyance  of  the  life  estate  by  B.  re- 
voked the  powers  and  authority  of  A.,  and  ter- 
minated the  trust  as  to  the  farm  so  conveyed; 
antL  further,  held  that,  although  the  instrument 
made  and  executed  by  B.  to  A.  was  in  form  a 
trust  deed,  it  could  only  operate  as  to  said 
Berkeley  farm  as  a  power  of  attorney  to  man- 
age and  control  the  farm  in  the  interest  of  B., 
and  incidentally  in  the  interest  of  the  remainder- 
men, and,  not  being  coupled  with  an  interest, 
was  revocable,  notwithstanding  it  contained  a 
provision  of  irrevocability. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Berkeley  Coun- 
ty; £.  Boyd  Faulkner,  Judge. 

Action  by  Samuel  P.  Angle  against  Mary 
L.  Marshall  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Flick,  Westenhaver  ft  Noll,  for  appellant 
Faulkner,  Walker  ft  Woods,  for  appelleee. 

McWHORTER,  J.  J.  W.  Brillhart  had  a 
life  estate  or  was  tenant  by  the  curtesy  in 
six  farms  in  Washington  county,  Md.,  and 
one  farm  in  Berkeley  county,  W.  Va.,  of 
which  his  wife  had  died  seised  in  fee.  On 
the  18th  day  of  November,  1899,  said  Brill- 
hart  executed  to  Samuel  P.  Angle,  of  Wash- 
ington county,  Md.,  a  deed  of  trust  conveying 
to  him  the  life  estate  in  said  farms,  together 
with  all  cn^s  then  growing,  garnered,  or  In 
process  of  being  garnered,  together  with  all 
choses  in  action,  ail  cash  in  bank,  and  all 
moneys  owing  to  him  from  any  source  what- 
ever, as  well  as  every  nature  and  description 
of  estate,  asset,  chattel,  or  any  other  kind  of 
property  or  interest  whatever  belonging  to 
said  Brillhart;  assigning  in  said  deed  that 
"by  reason  of  bodily  infirmities,  in  particu- 
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lar  the  lost  of  gpeecb  bronght  on  by  paralysis, 
and  by  reason  of  other  bocLily  inflrmities  bas 
become  incapable  of  managing  his  large 
financial  interests  as  they  sboxild  be  man- 
aged both  in  the  interest  of  himself  as  life 
tenant  and  of  his  children  as  remainder- 
men," and  reposing  great  confidence  in  Sam- 
uel P.  Angle,  as  a  man  of  Integrltyi  a^d 
knowledge  of  the  management  of  farms  and 
business  affairs  in  gioieral,  and  that  they 
might  be  more  properly  managed  under  the 
direction  and  supervision  of  the  court  of 
chancery  of  Washington  county,  in  Maryland. 
Bald  conveyance  was  in  trust  and  confidence, 
authorising  the  trustee  to  manage  his  farms, 
to  make  leases,  collect  rents,  and  do  all 
things  as  fully  as  the  said  Brillhart  could  do, 
acting  for  himself;  lequhring  him  to  settle 
his  accounts  on  the  1st  day  of  January  In 
each  year,  or  at  least  within  15  days  there- 
after, In  the  circuit  court  of  WashlDgt<A 
coon^;  such  settlement  to  be  under  oath, 
and  subject  to  exceptions  as  other  accounts 
formally  stated  by  the  auditor  of  the  said 
court  In  chancery  cases;  provided  that  the 
trustee  should  pay  to  Brillhart  such  sums 
during  the  year  as  might  be  necessary  for  his 
own  comfortable  malnt^iance,  and  expend 
for  the  personal  benefit  and  comfort  of  said 
Brillhart  such  other  sums  for  medicine,  mes- 
cal advice,  clothing,  traveling  expenses,  eta, 
as  Brillhart  might  reqnlre,  said  expenditure 
not  to  exceed,  on  the  average,  |30  per  month; 
but,  if  a  greater  sum  should  be  needed  for 
the  purposes  stated,  the  trustee  should  allow 
it  but  should  not  be  called  upon  to  pay  the 
same  until  the  end  of  the  year,  and  until  he 
bad  made  his  annual  settlement,  'it  being 
the  Intent  of  this  paragraph  that  all  expendi- 
tures necessary  for  the  comfortable  mainte- 
nance and  health  of  the  said!  John  W.  Brill- 
hart shall  be  made  In  reason  and  without 
stint";  providing  that  the  trustee  glte  bond, 
and  fixing  his  compensation  at  5  p^  cent 
upon  his  receipts  and  6  per  cent  upon  his  ex- 
penditures; and  providing  also  that  the  deed 
of  trust  should  be  irrevocable,  and  that  it 
should  supersede  all  powers  of  attorney 
theretofore  executed  by  him;  and  revoked 
all  sndi  powers  of  attorney;  and  requiring 
all  attorneys  In  fact  under  such  authority  so 
revoked  to  settle  with  the  trustee.  The  said 
trustee  to  give  the  affairs  of  said  Brillhart 
his  personal  attention;  to  look  after  his  com- 
fort and  well-being;  to  consult  with  the  said 
Brillhart  and  receive  his  advice  about  the 
management  of  the  farms,  and  endeavor  to 
the  fullest  extent  possible  to  adopt  the  views 
of  the  said  Brillhart  and  have  him  co-op- 
erate with  the  said  trustee;  but  that  the 
Judgment  of  the  said  Samuel  P.  Angle  should 
always  be  paramount. 

At  the  August  rules,  1902,  Samuel  P.  Angle, 
trustee,  filed  his  bill  in  equity  In  the  clerk's 
'  ofllce  of  the  dreuit  court  of  Berkeley  county 
against  Mary  L.  Marshall,  P.  R.  Hoffman, 
and  John  W.  Brillhart  defendant  exhibit- 
ing, the  deed  of  trust  hereinbefore  described; 


alleging  that  at  the  time  of  making  of  said 
deed  of  trust  said  Brillhart  was,  and  had 
been  continuously  since  that  time,  by  reason 
of  bodily  infirmitlee  (more  particularly,  loss 
of  speech  brought  on  by  paralysis),  incapable 
of  managing  his  financial  Interests,  both  in 
the  Interests  of  himself,  as  life  tenant  and 
his  children,  as  remaindermen,  and  which 
condition,  instead  of  imprbving,  had  grown 
very  much  worse;  that  the  deed  was  record- 
ed in  the  proper  ofllce  in  Washington  county, 
Md.,  on  the  24th  of  November,  1890,  and  aft- 
erwards, on  the  — —  day  of  February,  1901, 
in  the  clerk's  office  of  the  county  court  of 
Berkeley  county;  that  said  Brillhart  filed  his 
petition  In  the  circuit  court  of  Washlngtcm 
county,  Md.,  praying  the  court  to  assume 
Jurisdiction  according  to  the  terms  of  the 
deed  of  trust  and  supervise  the  actions  of 
Angle,  the  trustee,  according  to  the  Inter- 
ests and  meaning  of  said  deed,  and  accord- 
ing to  the  law  and  practice  applicable  In 
such  cases.  A  suit  In  equity  In  the  mat- 
ter of  the  trust  estate  of  John  W.  Brillhart 
was  dodceted  in  the  said  court  and  was 
known  as  Na  6,610,  in  equity.  That  said 
court  made  an  order  assuming  Jurisdiction  of 
the  said  trust  Copies  of  said  trust  deed 
and  order  were  filed  as  exhibits  with  the  bill. 
That  plaintiff  executed  bond  as  required  by 
the  trnst  and  assumed  charge  of  the  prop- 
erty conveyed  to  him,  and  had  continued 
from  that  time  forward  until  the  present  to 
discharge  his  duty  as  such  trustee.  That  he 
had  not  been  discharged  or  removed  by  any 
order  of  the  court  or  in  any  other  manner, 
as  trustee,  and  that  said  suit  was  still  pend- 
ing. That  said  trust  estate  had  been  ad- 
ministered by  the  court  of  equity  from  that 
time  forward  until  thd  present  That  plain- 
tiff had  stated  and  settled  his  accounts  an- 
nually, and  had  re<?elved  and  acted  from  time 
to  time  on  the  directions  and  wden  made  by 
the  said  court  in  said  cause.  That  the  farm 
referred  to  in  the  deed  of  trust  situated  in 
Falling  Waters  district  Berkeley  county, 
contained  191  acres.  That  during  the  year 
1901  the  same  was  occupied  by  the  defendant 
P.  R.  Hoffman  under  a  lease  made  and  en- 
tered Into  between  him  and  the  trustee. 
That  when  the  lease  expired,  on  the  Ist  of 
April,  1902,  the  lessee  held  over,  by  consent 
and  acquiescence  of  plaintiff,  on  the  same 
terms.  That  plaintiff  had  recently  learned 
that  Hoffttian  had  been  Interfered  with  in  his 
farming  operations  and  in  his  occupancy  by 
the  def^idant  Mary  L.  Marshall.  That  she 
had  represented  to  Hoffman  that  she  was  the 
sole  owner  of  the  farm,  and  plaintiff  had 
nothing  further  to  do  with  the  farm;  had 
no  right  to  the  control  and  management 
thereof.  That  she  had  directed  and  required 
said  tenant  to  change  and  alter  the  condition 
of  said  farm,  by  making  lanes  through  the 
same  from  places  different  from  where  the 
same  formerly  bad  been,  and  at  places  not 
desired  by  plaintiff;  had  required  tenant  to 
put  up  new  fences  and  to  make  other  repairs 
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to  the  farm,  and  by  these  means  had  pre- 
vailed on  the  tenant  recently  to  take  a  lease 
from  her,  and  to  recognize  her  as  the  land- 
lord, and  rendered  him  unwilling  to  comply 
with  the  directions  of  plaintiff.  That  said 
Marshall  bases  her  right  to  the  ownership 
and  control  of  said  farm  upon  the  following 
facts:  That  on  the  29th  of  March,  1901, 
George  William  BrilUiart,  one  of  the  two  re- 
maindermen In  said  tract  of  ,191  acres,  ex- 
ecuted a  deed  conveying  all  his  right,  title, 
and  interest  therein  to  Samuel  A.  La  Fevre, 
and  that  on  the  23d  day  of  March,  1901,  Mary 
G.  Resh  and  Franklin  D.  Resh,  her  husband, 
the  other  of  said  remaindermen,  conveyed  all 
their  right,  title,  and  interest  In  said  land  to 
said  La  Fevre,  and  that  afterwards,  on  the 
23d  day  of  April,  1901,  La  Fevre  conveyed 
all.  his  right  title,  and  interest  which  he  had 
acquired  by  virtue  of  said  two  deeds  in  said 
tract  of  land  to  the  defendant  Mary  L.  Mar- 
shall; exhibiting  a  copy  of  each  of  said 
deeds.  That  in  addition  to  the  deed  of  trust 
made  by  said  Brillhart  to  plaintiff,  the  order 
of  the  circuit  court  of  Washington  county, 
sitting  as  a  court  of  equity,  assuming  juri»- 
dictlon  of  the  said  trust  estate^  said  La 
Fevre  prevailed  upon  the  said  Brillhart  to 
execute  a  paper  writing  bearing  date  the  17th 
day  of  July,  1001,  whereby  he  attempted  to 
convey  to  the  said  La  Fevre  all  his  right 
title,  and  Interest  at  law  and  in  equity  in 
and  to  the  said  191  acres  of  land,  and  that 
afterwards,  on  the  18th  day  of  December, 
1901,  the  said  La  Fevre  made  a  deed  purport- 
ing to  convey  all  his  right  tltle^  and  Interest 
thus  acquired  fh>m  said  John  W.  Brillhart 
in  said  land  to  the  said  Mary  L.  Marshall; 
exhibiting  a  copy  of  said  deed  wlt|i  his  bill. 

Plaintiff  alleged  that  the  deed  of  trust 
made  by  Brillhart  to  plaintiff  was  Irrevoca- 
ble; that  after  making  the  same^  and  espe- 
cially after  the  order  of  the  circuit  court  of 
Washington  county  assuming  jurisdiction  of 
said  property  as  a  tract  to  be  managed  by  it 
the  said  John  W.  Brillhart  had  no  power  or 
authority  to  execute  the  paper  writing  afore- 
said, or  in  any  manner  to  transfer  the  title 
to,  or  the  control  and  management  of,  the 
life  estate  to  said  Marshall,  and  the  act  of 
said  Brillhart  even  if  made  voluntarily  and 
without  any  undue  Influence,  and  had  been 
the  act  of  a  person  capable  of  managing  his 
financial  affairs,  would  confer  no  power  upon 
the  grantees,  nor  any  right  upon  it  to  the 
ownership  and  control  of  the  said  estate;  that 
the  conveyance  from  Brillhart  to  La  Fevre 
was  made  without  any  order  of  the  court  au- 
thorizing or  permitting  the  same  to  be  made; 
that  it  was  made  without  the  consent  or  au- 
thority of  plaintiff,  and  was  accepted  by  the 
said  La  Fevre  and  Marshall  with  full  knowl- 
edge of  the  deed  of  trust  to  the  plaintiff; 
that  the  trust'  vested  in  him,  and  of  which 
the  court  had  assumed  Jurisdiction,  was  of 
such  a  nature  that  the  plaintiff,  as  trustee, 
under  his  obligation,  was  required  to  con- 
tinue In  the  actual  management  and  control 


of  the  life  estete  of  Brillhart  In  said  real  es- 
tote,  and  that  he  was  not  authorized  or  per- 
mitted, under  the  law,  to  allow  the  said  Brill- 
hart or  any  grantee  of  his,  to  assume  any  con- 
trol over  said  estete,  or  to  receive  the  rente 
and  proflte  therefrom,  but  that  the  plalntifl 
himself  continue  In  the  actual  and  excluslTe 
control  of  the  same  so  long  as  said  Brillhart 
should  continue  to  live,  or  until  be  should  be 
discharged  by  order  of  the  court  or  the  said 
deed  of  trust  appointing  the  plaintiff  should 
have  been  canceled  In  some  suit  instituted 
for  that  purpose,  and  that  he  may  ask  for 
advice  and  direction  from  the  court;  and 
praying  that  an  injunction  be  awarded,  en- 
Joining  and  restraining  the  said  HoilmaD 
from  attorning  to  the  said  Marshall  as  the 
owner  of  the  life  estete  of  Brillhart  in  said 
191  acres  of  land,  and  from  delivering  to  her 
the  landlord's  share  of  wheat  ^7*  uid  com, 
or  other  crops  grown  thereon,  or  from  pajrlng 
to  her  the  proceeds  in  such  crops,  and  that 
the  said  Marshall  be  enjoined  from  interfer- 
ing in  any  manner  with  plaintiff's  control 
and  management  of  said  farm,  and  with  the 
tenant  In  possession  thereof,  and  that  he  be 
advised  and  directed  as  to  his  duties  in  the 
premises  and  in  the  performance  and  execu- 
tion of  the  trust;  and  for  general  relief. 

^The  bill  was  presented  to  Hon«  R.  W.  Dai- 
ley,  Jr.,  Judge  of  the  Twelfth  Judicial  Cir- 
cuit who  granted  an  injunction  as  prayed  for 
in  the  bill,  enjoining  the  defendant  P.  R. 
Hoffman  from  attorning  to  the  defendant 
Mary  L.  Marshall  as  the  owner  of  the  life 
estete  of  John  W.  Brillhart  In  the  191  acrea 
of  land,  and  from  delivering  to  her  the  land- 
lord's share  of  wheat  hay,  com,  and  other 
crops  grown  on  said  tract  and  from  paying 
to  her  the  proceeds  of  such  crops,  and  the  de- 
fendant Marshall  from  interfering  in  any 
manner  with  plaintiff's  control  and  manage- 
ment oif  said  farm,  and  with  the  tenant  in 
possession.  On  the  1st  day  of  August  1902, 
the  defendant  Marshall,  by  her  counsel,  mov- 
ed the  court  to  dissolve  the  injunction,  to 
which  motion  plaintiff  appeared;  and,  after 
same  was  argued,  the  court  took  time  to  con- 
sider thereof,  and  on  the  23d  of  September, 
1902,  the  cause  was  heard  by  the  court  upon 
the  demurrer  filed  by  defendant  Marshall  to 
plaintiff's  bill,  and  upon  her  motion  to  dis- 
solve the  injunction,  upon  which  hearing  the 
court  dissolved  the  injunction  and  susteined 
the  demurrer  to  the  bill.  At  the  November 
rules,  1902,  the  plaintiff  filed  his  amended 
bill,  making  Samuel  A.  La  Fevre  a  party 
thereto;  and  otherwise  It  is  substentlally  the 
same  as  the  original  bill,  but  alleges  that  the 
deeds  from  Brillhart  to  La  Fevre  and  from 
La  Fevre  to  Marshall,  conveying  the  life  es- 
tete of  Brillhart,  are  Invalid,  and  alleging 
that  it  has  the  effect  of  creating  a  cloud  on. 
plaintiff's  title,  disturbing  his  possession  and 
estete,  and  should  be  removed;  and,  in  addi- 
tion to  the  prayer  in  the  original  bill,  prays 
that  a  receiver  for  said  tract  of  land  be  ap- 
pointed. If  necessary,  to  preserve  the  same. 
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aod  the  rents  and  proflts  therefrom,  pending 
tbig  litigation,  and  that  the  cloud  on  plain- 
tilTa  title  to  said  land  created  by  the  deed 
from  John  W.  Brillhart  to  La  Feirre  and  from 
La  Fevre  to  Marshall  be  canceled  and  re- 
moved by  the  court,  and  that  plaintiff  be  ad- 
vised and  directed  as  to  his  duties  in  the 
premises,  and  in  the  performance  and  execu- 
tion of  the  trust  set  forth  in  the  bill. 

It  does  not  appear  from  the  record  that  any 
further  injunction  was  granted  upon  the 
amended  bill,  but  on  the  6th  day  of  May, 
1903,  the  cause  came  on  to  be  heard  upon 
plalntiflTs  amended  bill  and  exhibits,  process 
duly  served  upon  all  the  defendants,  rules 
duly  taken,  and  cause  set  for  hearing,  and 
the  demurrer  to  said  amended  bill  of  Mary 
L.  Marshall,  and  the  plaintiff's  Joinder  there- 
in, "and,  the  court  being  of  opinion  that  the 
demurrer  filed  by  the  defendant  to  the  amend- 
ed bill  of  complaint  in  this  cause  shows  that 
the  defendant  is  not  entitled  to  relief  prayed 
for  in  his  bill,  it  is  therefore  considered  by 
the  court  that  the  said  demurrer  be,  and  the 
same  Is,  sustained,  and  the  plaintifTs  bill  is 
dismissed  at  his  costs.*'  From  which  decree, 
plaintiff  appealed.  | 

The  question  is,  what  estate  was  vested  in 
the  trustee,  if  any,  and  the  extent  of  his  pow- 
ers under  the  deed  of  trust?  The  deed  is  in 
the  form  of  a  conveyance  In  trust  to  the  said 
Angle  by  which  the  equitable  estate  of  the 
said  Brillhart  in  the  farm  is  conveyed  to  the 
trustee,  not  coupled  with  any  interest  but 
solely  for  the  purpose  of  managing  the  farm 
and  transacting  the  business  of  the  said  Brill- 
hart in  the  same  manner  as  the  said  Brill- 
hart might  do  if  acting  for  himself;  and  the 
Instrument  confers  no  greater  rights  or  pow- 
ers upon  the  said  Angle  than  could  have  been 
conferred  by  the  ordinary  power  of  attorney. 
It  makes  no  disposition  of  the  grantor's  prop- 
erty in  the  present  or  future  to  any  third  par- 
ty. It  provides  no  accumulation  of  any  fund 
in  the  hands  of  the  trustee.  It  simply  au- 
thorizes the  trustee  to  manage  the  property 
and  affairs  of  the  said  Brillhart  By  its 
terms,  the  partial  disbursement,  and,  it  may 
be,  the  entire  disbursement,  of  the  fund  is 
provided  for.  Under  the  fifth  clause  of  the 
deed,  provision  is  made  for  the  expenditure 
of  the  fund  by  the  payment  to  the  grantor  of 
such  sums  as  may  be  necessary  for  his  own 
eomfortable  maintenance,  and  shall  expend 
for  the  personal  benefit  and  comfort  of  the 
grantor  such  other  sums  for  medicine,  medi- 
cal advice,  clothing,  traveling  expenses,  etc.» 
as  the  said  grantor  may  require.  The  ex- 
penditure tot  the  last-mentioned  purpose  be- 
ing limited,  however,  to  $30  per  month,  but, 
if  more  than  that  should  be  needed,  the  trus- 
tee was  required  to  allow  it,  but  should  not 
be  called  upon  to  pay  such  excess  until  the 
end  of  the  year,  and  until  he  had  made  his 
annual  settlement,  "^t  being  the  Intent  of 
this  paragraph  that  all  expenditures  neces- 
saiy  for  the  comfortable  maintenance  and 
health  of  the  said  John  W.  BrUlhart  shall  be 
made  In  reaaon  and  without  stint**    Thus 


opening  the  door  for.  the  expenditure  of  an 
indefinite  portion  or  all  of  the  funds  that 
might  come  into  the  hands  of  the  trustee. 
The  trustee  had  no  power  over  the  property, 
except  to  manage  it  He  had  no  discretion 
as  to  the  specific  expenditures  provided  for, 
and  under  none  of  its  provisions  does  it  con- 
template the  accumulation  of  income  from 
the  properties  in  the  hands  of  the  trustee,  or 
prohibit  the  use  of  any  part  of  the  property; 
and  there  is  nothing  contained  in  tho  trust 
deed  to  show  any  intention  of  the  grantor 
that  he  had  at  the  time  of  its  execution  in 
contemplation  the  interest  of  any  person  oth- 
er than  himself,  except  that,  in  the  preamble 
expressing  his  reason  for  making  the  deed, 
he  says,  by  reason  of  bodily  infirmities  (more 
particularly,  the  loss  of  speech,  brought  on 
by  paralysis,  and  other  bodily  infirmities),  he 
had  become  incapable  of  managing  his  large 
financial  interests  as  they  should  be  man- 
aged, "both  in  the  interest  of  himself,  as  life 
tenant  and  of  his  children,  as  remainder- 
men.**  In  this  he  clearly  had  reference  to 
the  management  of  the  farms,  and  the  condi- 
tion in  which  they  should  be  kept  and  left 
for  the  benefit  of  the  remaindermen.  He 
makes  no  reference  to  his  heirs,  or  as  to  any- 
thing that  should  be  vested  in  him,  and  go 
to  his  children  at  the  time  of  his  death.  He 
refers  to  them  simply  as  remaindermen  tak- 
ing from  their  mother  at  the  termination  of 
his  life  estate  therein. 

It  is  insisted  by  counsel  for  appellant  that 
the  deed  is  irrevocable;  that  Brillhart  had 
no  right  or  power  to  revoke  it  It  is  true, 
the  deed,  upon  its  face,  says  that  it  is  h> 
revocable.  In  1  A.  &  E.  B.  L.  (2d  Bd.)  1217: 
'The  power  of  revocation  exists,  even  though 
it  be  expressly  stipulated  that  the  agency  is 
Irrevocable  or  exclusive."  Citing  Blackstone 
V.  Buttermore,  53  Pa.  260^  where  it  is  held: 
**(X)  It  Is  only  when  a  power  of  attoi^^ey  con- 
stituting a  mere  agency  is  coupled  with  an  in-^ 
terest  in  the  thing  itself,  or  the  estate  which 
Is  its  subject  that  it  Is  irrevocable.  (2)  ▲ 
mere  power  is  in  its  nature  revocable,  when 
it  concerns  the  interest  of  the  principal  alone, 
even  if  there  be  an  express  declaration  of  ir- 
revocability. (3)  An  interest  in  the  proceeds 
to  arise  as  compensation  for  executing  the 
power  will  not  make  it  Irrevocable.  (4)  To 
make  an  agreement  for  irrevocability  in  a 
power  to  transact  business  binding,  there 
must  be  a  consideration  independent  of  the 
compensation  to  be  rendered  for  the  services 
to  be  performed.**  Also  Renan  v.  Hull  (W. 
Ya.)  47  8.  B.  92,  decided  at  this  term.  And 
In  MacGregor  v.  Gardner,  14  Iowa,  828,  it 
is  held:  "A  power  of  attorney  may  be  re- 
voked by  the  principal,  notwithstanding  it 
is  in  terms  irrevocable,  unless  it  is  coupled 
with  an  interest  in  the  agent  or  is  support- 
ed by  a  consideration;  and  the  use  of  the 
word  Irrevocable'  in  a  power,  when  not  thus 
coupled  or  supported,  confers  no  greater  au- 
thority upon  the  agent  than  an  ordinary  pow- 
er of  attorney."  And  in  Walker  v.  Denison, 
86  IlL  142;  **The  principal  may  revoke  the 
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authority  of  his  agent  at  his  mere  pleasure, 
although,  In  Its  terms,  the  authority  may  he 
expressly  declared  to  be  Irrevocable.  There 
are  exceptions  to  the  rule  when  the  author- 
ity or  power  Is  coupled  with  an  Interest,  or 
where  It  la  given  for  a  valuable  considera- 
tion, or  where  It  Is  part  of  a  security.  In 
these  cases  it  is  Irrevocable,  whether  so  ex- 
pressed or  not  A  power  coupled  with  an 
Interest  Is  when  the  power  or  authority  is 
coupled  with  an  interest  In  the  thing  Itself 
actually  vested  in  the  agent.  It  must  not  be 
merely  an  interest  in  that  which  is  produced 
by  the  exercise  of  the  power.  The  former 
is  irrevocable,  while  the  latter  is  revocable, 
though  expressed  to  be  irrevocable."  It  is 
there  further  held:  "When  the  principal, 
who  has  given  a  power  of  attorney  to  sell, 
himself  sells  and  disposes  of  the  thing  be- 
fore a  sale  by  the  agent,  this  will  be  a  revo- 
cation of  the  power  by  operation  of  law." 
In  27  A.  &  E.  B.  L.  113,  it  is  said:  *lt  mat- 
ters little  what  form  of  vot6b  has  been  em- 
ployed to  create  the  trust,  particularly  in  in- 
struments of  a  testamentary  character,  the 
doctrine  Just  stated  being  universal;  that  is 
to  say,  that,  despite  the  language  of  the  in- 
strument; whatever  estate  is  necessary  for 
the  full  execution  of  the  trust  vests  in  the 
trustee,  and  no  more.  The  court  is  always 
reluctant'  says  a  standard  author,  to  en- 
large an  estate  in  trustees  beyond  the  terms 
of  the  gift  and  it  will  not  be  done  unless  it 
is  necessary  for  the  execution  of  the  trust' 
•  •  •  In  point  of  duration,  likewise,  the . 
trustee's  estate  is  measured  by  the  terms  of 
the  trust  It  will  stand  so  long  as  any  legi- 
timate purpose  contemplated  by  the  settlor 
remains  unfulfilled.  But  so  soon  as  the  ob- 
jects for  which  the  trust  was  created  shall 
have  been  accomplished,  or  the  need  for 
their  attainment  shall  have  failed,  the  trust 
estate  peases,  and  the  estate  vests  in  the 
^  beneficiary,  wlthont  the  formality  of  a  con- 
veyance; the  statute  of  uses  conveying  the 
title  by  an  arbitrary  presumption  of  a  con- 
veyance, or  by  a  deed  formally  executed." 
And  in  Bryan  v.  Weems,  28  Ala.  423,  06  Am. 
Dee.  407,  it  is  held:  *'The  estate  of  the  trus- 
tee will  not  be  enlarged  beyond  the  actual 
demands  of  the  trust  even  though  the  lan- 
guage employed  might  Justify  it  The  pur- 
pose is  to  give  no  greater  powers  than  it 
was  the  evident  intent  of  the  settlor  to  cre- 
ate." See,  also,  Greenwood  v.  Ooleman,  84 
Ala.  150;  West  ▼.  Fitz,  100  111.  425;  Mc- 
Elroy  T.  McBlroy,  113  Mass.  500;  Ware  v. 
Richardson,  8  Md.  505,  56  Am.  Dec.  762; 
Coulter  V.  Robertson,  24  Miss.  278,  57  Am. 
Dec.  168.  In  Doe,  Lessee  of  Poor,  v.  Con- 
sldine^  6  Wall.  458,  18  L.  Ed.  869,  Justice 
Swayne^  in  deliveriag  the  opinion  of  the 
court  at  page  471,  6  Wall.,  and  page  878, 
18  L.  Bd.,  says  it  is  '"weU  settled  that  where 
no  intention  to  the  contrary  appears,  the 
language  used  in  creating  the  estate  will  be 
limited  and  restrained  to  the  purposes  of 
its  creation.  And  when  they  are  satisfied, 
the  estate  of  the  tmstee  ceases  to  exist  and 


his  title  becomes  extinct  The  extent  and 
duration  of  the  estate  are  measui^ed  by  the 
objects  of  its  creation."  This  is  quoted  with 
approval  in  Young  v.  Bradley.  101  U.  S.  782, 
25  Im  Ed.  1044.  It  clearly  appears  from  the 
deed  itself,  in  case  at  bar,  that  the  sole 
object  of  Brillhart  was  to  confer  upon  Angle 
authority  to  manage  and  direct  his  business, 
and  especially  to  control  and  manage  the 
farm%  and  to  collect  and  pay  the  rents  to 
Brillhart  because  of  his  physical  inability 
to  move  about  and  personally  supervise  their 
management;  and,  whenever  he  sold  and 
disposed  of  his  life  estate  in  said  farm,  the 
object  and  purpose  of  the  execution  of  the 
deed  of  trust  was  satisfied^  as  far  as  that 
particular  farm  was  concerned,  and  the  title 
of  the  trustee  became  extinct,  there  being  no 
further  active  trust  as  to  said  farm,  unless 
it  would  be  to  take  charge  of  the  proceed^ 
of  the  sale  of  the  life  estate  therein,  and 
there  would  be  no  responsibility  on  that  ac- 
count unless  it  was  passed  to  the  hands  of 
the  trustee  by  the  said  Brillhart 

The  authorities  cited  by  the  appellant  are 
based,  for  the  most  part  on  spendthrift 
trusts  and  trusts  created  for  the  benefit  of 
third  parties.  It  is  clear  that  Brillhart  was 
intending  to  empower  Angle  to  manage  his 
farms  and  attend  to  his  business  generally 
because  of  his  own  physical  disability,  and 
solely  for  his  own  benefit  It  is  not  alleged 
there  was  any  mental  incapacity,  nor  that 
he  was  overreached  in  any  manner  by  La 
Fevre  in  making  the  purchase  from  him  of 
bis  life  estate  in  the  farm. 

-There  is  no  error  in  the  decree  of  the  cir- 
cuit court  and  it  is  therefore  affirmed. 


(S6  W.  Va.  656) 
MATHBN?  et  aL  T.  FERGUSON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
April  22,  1904.) 

DEED  ~  OOKSTBUCTION— LTABILITXES  OF  OBAR- 
TEX-^CHARGS  ON   IJLND— CLAIMB   DUK 

BSTATX. 

I.F.  and  his  wife,  I.,  conyeved  211  acres  of 
land  to  W.,  their  son,  in  consideration  of  love 
and  affection,  and  the  further  consideration  that 
he  pay  to  R.  J.  M.  $300,  to  A.  M.  SlOO,  and  to 
I.  M.  $100,  and  that  he  pay  off  and  discharge  all 
debts  remaining  against  the  grantors  at  the 
time  of  their  death,  or  either  of  tlfem,  which 
deed  W.  accepted,  and  took  possession  of,  and 
held  the  land  thereunder.    HM: 

First  W.  is  personally  liable  for  the  debts  of 
the  grantors,  and,  second,  the  land  so  convey- 
ed to  W.  whilst  held  by  him  will  be  subjected 
by  a  court  of  equity  to  pay  the  debts  of  the 
grantors. 

2.  While  claims  due  an  estate  should  ordi- 
narily be  prosecuted  by  the  personal  represen- 
tative thereof,  yet  it  mav  be  done  by  the  bedefi- 
daries  thereof  in  a  special  case,  as  where  it  ap- 
pears that  the  personal  representative  cannot 
or  will  not  act 

(Syllabus  by  the  Court) 

Brror  to  Olrcuit  Court  Mason  County; 
Warren  Miller»  Judge. 

Bill  by  Anna  Matbeny  and  others  against 
W.  V.  Ferguson.  Decree  for  plaintiflk»  and 
defendant  brings  eiror.    Affirmed. 


W.Va.) 


MATHENIT  T.  FERGUSON. 
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Gbas.  B.  Hogg  and  J.  B.  Beller,  for  plain* 
ti£P  in  error.  U.  R.  Howard,  tor  defendants 
In  error. 

McWHORTER,  J.  William  Ferguson  and 
Isabella,  his  wife,  by  deed  dated  October  1, 
1901,  conveyed  to  William  V.  Ferguson  a 
tract  of  211  acres  of  land  in  consideration  of 
love  and  affection,  and  the  further  considera- 
tion that  he  pay  to  Rebecca  Jane  McDermott, 
wife  of  John  McDermott,  $300,  to  Anna 
Matheny,  wife  of  Henry  Matheny,  $100,  to 
Isabella  Matheny  $100,  and  that  he  pay  off 
and  discharge  all  debts  remaining  against  the 
parties  of  the  first  part  at  the  time  of  their 
death,  or  either  of  them.  Anna  Matheny,  in 
her  own  right,  and  as  next  friend  of  the  in- 
fant children  and  heirs  at  law  of  W.  H. 
Matheny,  brought  their  suit  in  chancery  to 
enforce  the  collection  of  a  note  for  $140 
against  William  V.  Ferguson.  The  note  was 
made  by  William  Ferguson,  the  father  of 
the  defendant,  and  who  had  died  intestate, 
and  no  one  had  qualified  as  his  personal  rep* 
resentative.  Said  note  was  dated  the  8th  of 
February,  1892,  and  payable  12  months  after 
date.  The  bill  alleged  that  plaintiffs  had  a 
right  to  charge  said  note  as  a  lien  upon  the 
land  conveyed  to  the  defendant  The  de- 
murrer to  said  bill  being  sustained  by  the 
court,  plaintiffs  had  leave  of  the  court  to  file 
amendments  to.the  bill,  which  they  did,  mak- 
ing J.  W.  McDermott,  who  qualified  as  ad- 
ministrator of  W.  H.  Matheny,  a  party  de- 
fendant, and  alleged  that  said  administrator 
refused  to  take  charge  of  said  note  and  to 
collect  the  same  from  the  defendant  William 
V.  Ferguson,  and  alleging  also  that  said  Mc* 
Dermott  and  Ferguson,  who  were  brothers- 
in-law,  colluded  and  conspired  together  to 
prevent  the  collection  of  said  note,  and  that 
the  amount  due  on  said  note,  after  deducting 
charjyes  against  the  estate  of  Matheny  com- 
ing to  said  administrator  for  his  ofi!lcial  fees 
and  costs,  was  payable  to  the  plaintiffs,  and 
further  alleged  that  William  T.  Ferguson 
was  sole  surety  on  the  bond  of  said  McDer- 
mott as  administrator.  Ferguson  demurred 
to  the  amended  bill,  which  demurrer  was 
oTerruled,  and  process  awarded  against  Mc- 
Dermott, administrator.  Ferguson  answered 
the  bill  as  amended,  denying  that  the  debts 
of  the  deceased.  W.  H.  Matheny,  had  been 
paid,  and  averring  that  at  the  time  of  his 
death  M^lheny  owed  respondent  on  account 
$-1.50,  which  still  remained  due  and  wholly 
unpaid,  and  that  at  the  time  of  his  death 
said  Matheny  owed  divers  other  debts,  which 
still  remained  unpaid,  and  denying  that  his 
father  had  made  the  note  sued  upon,  and  de- 
nying the  signatmre  to  the  note,  or  that  his 
father  owed  the  debt  at  the  time  of  his  death, 
but  admitted  that  the  deed  to  him  required 
him  to  discharge  all  debts  remaining  against 
bis  father  at  the  time  of  his  death.  The  de- 
fendant William  V.  Ferguson  also  filed  a  plea 
verified  by  his  affidavit  denying  that  William 
Ferguson,  his  father,  had  made  or  signed 
»  -said  note,  and  averring  that  the  aignatttro  to 


said  note  was  not  In  the  handwriting  of  said 
William  Ferguson.  The  said  William  V. 
Ferguson  further  made  an  affidavit  "that  the 
said  William  Ferguson  did  not  la  his  lifetime 
make  or  sign  the  said  note»  and  that  the  said 
note  is  not  in  the  handwriting  of  the  said 
William  Ferguson,  and  that  the  said  signa- 
ture of  the  said  note  is  not  written  In  the 
handwriting  of  the  said  William  Ferguson." 
Depositions  were  taken  and  filed  in  the  cause 
by  plaintiffs  and  defendant  William  V.  Fer- 
guson. The  cause  was  heard  on  the  19th  of 
November,  1901,  on  the  bill  and  amendments 
thereto,  the  exhibits,  the  answer,  and  plea 
with  replications  thereto,  and  the  amount  of 
the  note  sued  upon,  with  Its  Interest,  amount- 
ing at  date  of  decree  to  $213.78,  and  costs 
of  the  suit  decreed  to  be  a  valid  and  sub- 
sisting lien  upon  the  211  acres  of  land  so 
conveyed  by  William  Ferguson  to  William  V. 
Ferguson,  prior  to  any  and  all  liens  suffered, 
made,  or  Incurred  by  the  said  defendant  Wil- 
liam V.  Ferguson  since  he  became  the  owner 
of  said  land  under  the  said  deed  of  October 
1, 1890,  and  referred  the  cause  to  a  commis- 
sioner of  the  court  to  take,  state,  and  report 
an  account  showing  what  indebtedness,  their 
priorities  and  amounts,  and  to  whom  due, 
was  owing  by  the  said  William  Ferguson  at 
the  time  of  his  death,  and  that  In  his  report 
the  commissioner  should  hold  and  take  the 
said  sum  of  $213.78,  with  Interest  from  No- 
vember 19,  1901,  together  with  the  costs  of 
the  suit,  to  be  a  valid  lien  on  said  land  prior 
to  any  lien  put  on  said  land  by  the  defendant 
William  y.  Fer«nison:  trom  which  decree  the 
defendant  William  V.  Ferguson,  appealed, 
assigning  as  error  the  overruling  of  the  de- 
murrer to  the  bill  and  amended  bill,  and  In 
not  dismissing  the  plaintiffs'  bill  upon  the 
proofs,  and  in  not  finding  for  the  defendants 
upon  the  defendant  Ferguson's  verified  plea 
that  the  note  sued  upon  is  not  the  note  of 
William  Ferguson,  claiming  that  the  pre- 
ponderance of  the  evidence  was  In  favor  of 
the  defendants,  and  also  in  not  finding  for 
the  defendants  upon  the  defendant  Fergu- 
son's answer  and  averment  that  the  note  was 
without  consideration.  The  court  having 
sustained  the  demurrer  to  the  original  bill, 
plaintiffs  filed  amendments  thereto.  In  ad- 
dition to  the  allegations  of  the  original  bill, 
the  amendments  allege  that  W.  H.  Matheny 
left  no  debts  of  any  consequence  at  his  death, 
and  that  what  he  did  leave  had  long  since 
been  settled  and  paid;  that  J.  W.  McDermott 
had  qualified  as  administrator  of  said  W.  H. 
Matheny,  and  that  said  McDermott  as  such 
administrator,  refused  to  take  charge  of  the 
$140  note  sued  upon  or  to  collect  the  same, 
and  refused  to  proceed  against  the  defendant 
William  y.  Ferguson  to  compel  him  to  pay 
the  note,  and  averred  that  said  McDermott 
and  William  y.  Ferguson  colluded  together 
in  regard  to  the  said  note  against  the  rights 
of  the  plaintiffs;  that  said  McDermott  and 
Ferguson  were  brothers-in-law,  and  that  Fer« 
guson  was  surety  on  the  administration  bond 
of  said  McDermott  and  also  his  only  surety 
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on  said  bond;  and  prayed  that  said  McDer- 
mott,  administrator,  be  made  a  party  de- 
fendant to  said  suit  The  amendments  to 
the  bill  were  filed  by  order  of  the  court,  and 
process  awarded  against  the  said  adminis- 
trator, who  failed  to  answer  the  bill  and 
amendments  thereto. 

It  Is  contended  by  appellant  that  the  right 
to  maintain  this  suit  belongs  solely  to  the 
persona]  representative  of  Matheny.  Ordi- 
narily this  Is  true.  In  Morgan  t.  Woods,  68 
Ga.  699,  it  is  held:  "To  allow  creditors  or 
heirs  to  sue  third  persons  otherwise  than 
through  the  representative  of  the  estate^ 
there  must  be  collusion,  insolvency,  unwil- 
lingness to  collect  the  assets,  or  some  other 
like  special  circumstance.'*  And  in  Tabb's 
Curator  v.  Cabell,  17  6rat  160  (SyL,  point  6), 
it  is  held:  "If,  upon  the  death  of  the  life 
tenant  of  slaves,  the  executor  declines  or 
neglects  to  recover  the  slaves,  and  sell  them 
for  division,  as  the  will  authorized  him  to 
do,  the  remainderman  may  sue  in  equity  to 
recover  and  divide  them  among  the  parties 
entitled."  And  in  Burroughs  v.  Elton,  11 
Ves.  29:  "Suit  by  a  creditor  against  persons 
accountable  to  the  estate  allowed  in  a  special 
case,  as  when  the  representative  cannot  or 
will  not  act"  So  in  the  case  of  Richardson 
v.  Donehoo,  16  W.  Va.  685  (Syl.,  point  10), 
where  it  is  said:  "The  executor  or  adminis- 
trator is  the  proper  representative  of  the  pe]> 
sonal  estate,  and,  generally,  all  suits  should 
be  brous^ht  by  and  against  him  in  relation 
Ih&eto.  In  some  special  cases  this  rule 
seems  to  hare,  been  relaxed."  The  rule  was 
ao  relaxed  in  case  of  Wilson  v.  Straight  46 
W.  Va.  661,  83  8.  E.  76&  So  In  the  case  of 
Poling  V.  Huffman,  89  W.  Va.  820,  19  S.  B. 
421,  where  the  plaintiffs,  creditors  of  the 
decedent  filed  their  bill  against  Anthony 
Huffman,  the  ^le  heir,  and  James  A.  Wil- 
liamson, administrator,  it  was  held  that  the 
bill  was  not  demurrable  because  filed  within 
six  months  of  the  date  of  the  appointment 
of  the  personal  representative  of  the  estate. 
J.  W.  McDermott  the  administrator,  was  ex* 
amlned  as  a  witness  in  the  case,  and  testi- 
fied that  he  would  not  sue  upon  the  note  if 
he  had  had  the  same  in  his  possession,  for 
the  reason  that  he  was  related  to  both  par- 
ties and  did  not  want  to  make  any  trouble. 
The  allegations  of  the  bill  in  the  case  at  bar 
were  sufficient  to  give  the  court  equity  juris- 
diction in  the  case,  and  the  demurrer  was 
properly  overruled.  There  can  be  no  ques- 
tion about  the  liability  of  the  defendant  Wil- 
liam V.  Ferguson  to  the  creditors  of  his  fii- 
ther,  William  Ferguson,  for  the  debts  re- 
maining unpaid  at  his  death,  said  defendant 
having  accepted  the  deed  from  his  father 
with  its  conditions  to  pay  such  debts.  It  is 
insisted  by  appellant  that  no  lien  having 
been  reserved  by  the  elder  Ferguson  to  se- 
cure the  debts  to  be  paid  as  a  condition  of 
the  conveyance^  the  land  could  not  be  held 
subject  to  the  payment  thereof.  The  debt 
sued  upon,  while  not  strictly  speaking,  a  lien 
'^Qoa  the  lan^  was  a  charge  thereon  which  a 


court  of  equity  should  ^iforce;  that  it  was 
called  a  lien  by  the  court  Is  immaterial.  In 
Vanmeter's  Ex'rs  v.  Vanmeter,  8  Grat  148^ 
V.  had  by  deed  conveyed  to  A.  &  I.  his  lands, 
in  consideration  that  they  should  pay  his 
debts  and  pay  him  $500  a  year  during  his 
life.  A.  ft  L  did  not  execute  the  deed,  but 
they  took  possession  and  held  the  lands,  and 
it  is  there  held  that  they  were  personally  11- . 
able  for  the  debts  of  V.,  and  it  Is  further  held 
that  the  land  so  conveyed  to  them  whilst  held 
by  A.  &  I.  would  be  subjected  by  a  court  of 
equity  to  pay  the  debts  of  V. 

The  evidence  is  confilcting  as  to  the  mak^ 
Ing  of  the  note  by  the  decedent  William  Fer- 
guson, but  is  sufficient  to  sustain  the  court's 
finding,  and  Is  of  such  a  character  that  dif- 
ferent judges  might  reasonably  disagree  as 
to  the  facts  proved  or  the  conclusion  to  be 
deduced  from  them,  and  there  Is  certainly 
not  a  preponderance  of  evidence  against  the 
execution  of  the  note  by  the  decedent  In 
such  case  this  court  has  many  times  held 
that  it  will  not  disturb  a  decree  based  upon 
such  testimony.  Smith  v.  Yoke,  27  W.  Va. 
639;  Doonan  v.  Olynn,  28  W.  Va.  716;  Prlch- 
ard  v.  Evans,  81  W.  Va.  137,  6  S.  K  461; 
Frederick  v.  Frederick,  81  W.  Va.  556,  8  S. 
B.  296,  and  many  others  later.  The  decree 
complained  of  simply  settled  the  status  of  the 
claim  sued  upon  as  a  debt  against  the  estate, 
but  gave  it  no  priority  over  other  debts 
against  the  estate  of  the  decedent  Ferguson, 
and  provided  for  convening  the  creditors  by 
referring  the  cause  to  a  commissioner  for 
that  purpose,  who  was  to  ascertain  and  re- 
port the  indebtedness  of  the  estate,  to  whom 
due,  the  amounts  and  priorities  of  the  debts, 
and  to  show  what  was  due,  if  anything,  to 
the  parties  named  in  the  deed,  to  be  paid  by 
the  grantee,  William  V.  Ferguson. 

There  is  no  reversible  error  in  the  decree, 
and  it  must  be  affirmed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings to  be  therein  had. 

BRANNON,  J.  (concurring).  Counsel  for 
the  defense  would  defend  this  case  by  saying 
that  there  is  no  Hen  on  the  land  nnder  the 
deed  from  William  Ferguson  to  William  V. 
Ferguson,  because  section  1,  c.  76,  of  the 
Code  of  1899,  says  that  if  any  person  con- 
vey land,  and  the  purchase  money  remain  un- 
paid, there  is  no  lien  therefor,  unless  it  la 
expressly  reserved  on  the  face  of  the  convey- 
ance. I  hold  that  that  statute  has  no  appli- 
cation to  this  case.  It  is  true  that  the  pur- 
chase money  was  not  paid,  and  was  there- 
titter  to  be  paid,  and  at  first  thought  it  oc^ 
curred  to  me  that  the  point  stated  was  plausi- 
ble, but  on  furtiier  thought  I  have  come  to 
the  conclusion  stated.  The  statute  referred 
to  had  an  obvious  purpose.  Prior  te  its  en- 
actment where  the  legal  title  was  conveyed 
and  the  purchase  money  remained  unpaid, 
there  was  what  was  called  the  vendor's  Im- 
plied lien.  It  existed  by  implication  for  the 
purchase  money,  though  no  lien  or  charge 
was  cpoken  in  the  oonveyanca.    It  was  vecx 
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dangerous  to  creditors  and  purchasers,  be- 
cause it  was  a  hidden,  secret  lien  that  might 
arise  at  any  moment,  hy  oral  eyidence,  to  at- 
diet  the  purchaser  or  creditor.  The  statute 
was  intended  to  abolish  that  particular  lien. 
It  was  made  to  defend  creditors  and  purchas- 
era  Lough  v.  Michael,  87  W.  Va,  686,  17  S. 
E.  181,  470.  But  in  this  case  William  Fergu- 
son conyeyed  the  land  and  created  a  trust 
spoken  on  the  very  face  of  the  deed,  which 
gave  notice  to  purchasers  and  creditors  of  its 
existence.  It  is  only  the  case,  known  long 
before  that  statute^  in  equity  law,  of  a  man 
conveying  land  to  another  in  trust  to  hold  it 
for  the  benefit  of  some  one  else  or  pay  him 
money.  It  is  simply  a  trust,  not  secret,  but 
t  open,  not  tested  by  that  statute.  The  only 
question  is  whether  the  words  of  the  deed  do 
create  a  trust  They  certainly  do  plainly 
manifest  an  intent  by  the  grantor  to  devote 
the  land  to  answer  certain  ends,  and  that  is 
the  trust  Very  much  authority  could  be  cit- 
ed to  support  this  position.  Roberts  v.  Cole- 
man, 37  W.  Va.  143,  16  S.  B.  482;  Willard  v. 
Worsham,  76  Va.  392;  Hooper  t.  Hooper,  32 
W.  Va.  526,  9  S.  B.  937;  Story's  Eq.  S  1246; 
Piondexter's  Ex'rs  v.  Green's  Bx'rs,  6  Ireigh, 
504;  Hogg  T.  Browning,  47  W.  Va.  22,  84  8. 
E.754. 

On  the  question  of  the  execution  of  the 
note  the  evidence  is  oral  and  circumstantial, 
and  so  conflicting  that  different  men  could 
readily  differ  in  opinion  as  to  its  effect,  and 
on  principle  well  established,  unless  we  feel 
convinced  of  error  in  the  circuit  court,  ^e 
cannot  reverse  it  Fitzgerald  v.  Phelps,  42 
W.  Va.  670.  26  8.  B.  816;  Shaffer  v.  Shaffer, 
61  W.  Va.  126,  41  8.  B.  166. 

Recurring  to  the  question  of  lien,  I  find  a 
case  [Roanoke  Brick  &  Lime  Go.  v.  Simmons, 
20  S.  B.  966]  reported  in  2  Va.  Dec.  70,  a  book 
of  decisions  in  Virginia  not  officially  report- 
ed, holding  in  Just  such  a  case  as  this  the 
very  opposite  of  our  holding;  but  I  think  it 
unsound.  Why  was  the  case  not  officially 
reported?  It  holds  that  "all  vendors*  liens 
for  the  purchase  of  property,  unless  reserved 
on  the  face  of  the  instrument,  are  abolished 
by  Code  1849,  a  119, 1 1.- 

Vanmeter's  Ex'rs  v.  Vanmeter,  8  Qrat  148, 
cited  by  Judge  McWHORTBR,  was  before  the 
statute  requiring  a  vendor's  lien  to  be  re- 
served in  the  deed,  and,  if  that  statute  ap- 
plied to  this  case,  the  Vanmeter  Case  would 
have  no  force  in  our  decision;  but  as  the 
statute  does  not  enter  into  the  case,  the  Van- 
meter Case  is  good  authority.  The  deed  cre- 
ated a  trust  to  pay  debts,  and  is  a  clear 
charge  on  the  land.  The  trust  could  not  be 
enforced  otherwise  than  by  holding  the  debts 
a  charge. 

(66  W.  Va.  «81) 

BUCK  ▼.  NBWBBRRT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  22,  1904.) 

TBX8PAS8  —  XVIDENCB  —  LDdTATIONS— APPEAL 
—BBVIEW— WEIGHT  OF  EVIDENCE. 

1.  In  an  action  of  trespass  for  cutting  trees, 
and  the  deed  of  the  olaintiir  excepts  certain 


tracts  within  the  outside  boundary  of  the  land, 
the  plaintiff  must  show  that  the  trees  cut  were 
not  on  the  excepted  land. 

2.  In  an  action  of  trespass  for  cutting  trees, 
under  a  plea  of  the  statute  of  limitations,  the 
defendant  must  show  the  date  of  such  trespass, 
and,  where  part  of  the  cutting  of  trees  was 
more,  and  part  less,  than  five  years  before  suit 
he  must  show  what  part  is  barred  by  the  stat' 
uta. 

8.  Rarely  can  the  Supreme  Court  set  aside  a 
verdict  dependent  on  weight  of  evidence,  and 
anproved  by  the  circuit  judge.  The  Code  of 
1899,  c  181.  I  9.  does  not,  even  if  it  could  do 
so,  under  the  Constitution,  direct  the  courts 
as  to  what  effect  they  sludl  give  evidence  upon 
a  motion  for  a  new  triaL 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wyoming  County; 
J.  M.  Sanders,  Judge. 

Action  by  Frank  Buck  against  Harman 
Newberry.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Campbell,  Holt  ft  Campbell,  H.  K.  Shu- 
mate, and  J.  W.  McCreery,  for  plaintiff  In 
error.  Douglas  &  McGrath,  for  defendant  in 
error. 

BRANNON,  J.  Frank  Bu<&  brought  an 
action  of  trespass  quare  dausum  fregit 
against  Harman  Newberry,  in  the  circuit 
court  of  Wyoming  county,  for  breaking  and 
entering  and  cutting  trees  upon  a  close  of 
Buck  containing  63,000  acres,  part  of  a  tract 
of  480,000  acres  of  land  granted  by  Virginia 
to  Robert  Morris,  23d  March,  1795.  A  deed 
from  Phillip  A.  Trimble  to  Buck,  under  which 
Buck  claimed,  reserves  from  the  63,000-acre 
boundary  four  different  tracts,  which  had 
been  previously  conveyed  to  other  persons, 
aggregating  14,000  acres.  Newberry  pleaded 
the  general  issue  of  not  guilty  and  the  stat- 
ute of  limitations.  A  Jury  having  found  for 
the  defendant,  the  court  overruled  a  motion 
of  Buck  for  a  new  trial  based  on  the  claim 
that  the  finding  was  contrary  to  the  evidence, 
and  gave  judgment  for  the  defendant,  and 
Buck  brought  the  case  here. 

The  case  involves  only  questions  of  fact 
under  a  large  amount  of  oral  evidence.  Is 
the  place  where  the  trees  were  cut  within  the 
Morrts  grant?  Is  that  place  within  or  with- 
out the  four  tracts  excepted  in  the  deed  from 
Trimble  to  Buck?  Did  the  defendant  cut  the 
timber?  Was  the  cutting  within  five  years 
before  the  suit?  These  are  the  questions. 
No  actual  possession  being  shown,  it  is  ad- 
mitted that,  to  recover,  Buck  had  to  show 
title  to  the  ground  on  which  the  timber  was 
cut,  and,  to  do  this,  he  had  to  show  that  the 
Morris  grant  covered  it  This  was  a  Jury 
question.  It  depended  on  oral  evidence  of 
surveys,  comer  trees,  and  other  corners, 
water  courses,,  ridges,  and  other  circumstan- 
ces. The  evidence  to  locate  the  survey,  and 
especially  as  to  a  certain  line  on  which  the 
controversy  hinged,  was  not  clear,  but  easily 
admitted  of  two  oi^nions.  We  cannot  over- 
rule the  Jury  and  the  drcnit  court  under  this 
head. 

There  was  no  adequate  evidence  to  show 
that  the  timber  cut  was  not  upon  the  land 
excepted  in  the  deed  tiom  Trimble  to  Bock. 
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The  burden  was  on  Buck  to  show  that  the 
cutting  was  on  his  land,  and,  as  thousands  of 
acres  wlthUi  the  bounds  of  his  deed  were 
never  couTeyed  to  him,  he  must  show  that 
the  timber  was  not  on  those  excepted  lands. 
Stockton  T.  Morris,  39  W.  Va.  432,  19  S.  E. 
531.  The  cases  given  on  the  two  hearings 
of  that  case  will  sustain  this  position. 

As  to  limitation:  The  evidence  shows  that 
some  of  the  cutting  was  barred,  some  not 
The  burden  was  on  the  defendant  to  prove  the 
time  of  the  trespass  under  this  plea,  and  it 
was  on  him  to  show  what  part  was  barred. 
But  this,  except  as  a  legal  proposition  aris- 
ing on  the  record,  is  immaterial,  as  the  ver- 
dict is  beyond  our  reach  for  reasons  above 
stated.  We  cannot  act  as  a  jury.  Again  and 
again  has  this  court  said  that  where  the  case 
turns  on  questions  of  fact,  on  oral  evidence, 
the  Jury  being  the  judges,  almost  imcontrol- 
lably,  of  its  weight  and  effect,  we  should 
scarcely  ever  reverse  a  verdict  In  State  v. 
Sullivan,  47  S.  E.  267,  decided  at  this  term, 
this  subject  is  discussed;  and  it  is  held  that 
where  there  is  some  evidence— evidence 
worthy  to  be  considered— fairly  bearing  with 
some  weight  upon  the  matter  involved,  ap- 
preciably operative  to  sustain  a  verdict,  so 
as  to  make  the  case  turn  on  its  weight  and 
effect,  the  verdict  rightly  ought  to  stand. 
Why  does  the  Constitution  give  the  jury  tri- 
al, if  this  be  not  so?  It  gives  it  to  both  sides. 
When  the  Supreme  Court  Interferes  simply 
because  its  judges,  if  of  the  jury,  would 
have  found  the  fact  otherwise,  it  is  only  an 
act  of  arbitrary  power  against  the  plain 
meaning  of  the  Ck)nstitution.  I  Insist  that 
when  there  has  been  a  fair  trial  of  fact  by  a 
jury,  and  the  verdict  Is  approved  by  the 
judge  presiding,  the  opinion  of  that  judge, 
who  witnesses  the  trial,  ought  to  be  highly 
regarded,  is  almost  conclusive  and  final,  and 
rarely  can  be  reversed.  Smith  v.  Parkers- 
burg  Association,  48  W.  Va.  232,  87  S,  E. 
645;  Slgler  v.  Beebe,  44  W.  Va.  587,  30  S.  E. 
76.  As  stated  in  Johnson  v.  Bums,  39  W.  Va. 
669,  20  S.  E.  686,  Code  1899,  c.  131,  I  9,  only 
causes  the  evidence,  not  the  ultimate  facts, 
merely,  to  be  certified,  so  that  the  appellate 
court  may  see  the  evidence,  and  that  its  ef- 
fect to  prove  facts  shall  not  be  left  finally  to 
the  trial  judge;  but  the  Legislature  did  not 
design  a  subversion  and  revolution  as  to  the 
time-honored  rules  upon  the  treatment  of  ver- 
dicts and  evidence  in  appellate  courts;  did 
not  design  to  give  the  evidence  a  new  force 
or  effect;  did  not  design  to  overthrow  the 
weight  of  verdicts.  As  Is  said  in  the  John- 
son Case,  the  Legislature  could  not  add  new 
force  to  evidence,  or  affect  verdicts  under  It 
for  that  would  be^  the  exercise  of  judicial 
function,  militating  against  the  Constitution, 
which  vests  that  function  in  the  judiciary. 
The  Legislature  cannot  trench  upon  the  ef- 
fect of  a  verdict.  We  must  not  give  the  stat- 
ute such  a  construction.  Before  it  came,  the 
rule  was  that  the  trial  court  certified  only  the 
facts  which  it  thought  were  proven  by  the 


evidence,  and  not  the  evidence  in  detail;  but 
the  statute  was  intended  to  dispense  with 
the  absoluteness  of  the  judge's  opinion,  and 
bring  before  the  appellate  court  the  whole 
evidence,  not  merely  the  facts  proven  by  the 
evidM]ce  according  to  the  circuit  judge's  opin- 
ion, and  thus  present  the  whole  evidence  for 
the  consideration  of  the  appellate  court 
For  these  reasons,  we  affirm  the  judgment 


(65  W.  Va.  063} 
McCRBBRY  v.  FIRST  NAT.  BANK  OF 

BLUEFIELD. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  22,  1904,) 

PBESUMPnONS  —  FIDX/CIABIE8  -^.BXXCUTOBS— • 
N0T1&— COLLATBBAL. 

1.  Fiduciaries  are  presumed  to  have  acted  in 
good  faith  and  performed  their  duty,  and  not  to 
have  committed  breaches  of  trust. 

2.  Certificates  of  bank  stock  in  the  name  of 
P.,  taken  up  by  the  bank,  and  reissued  to  B.  P., 
executor  of  P.,  and  by  B.  P.  pledged  as  collateral 
security  for  notes  made  by  B.  P.,  the  executor, 
in  due  course  of  the  administration  of  the  es- 
tate of  P.,  cannot  be  recovered  from  the  bank 
so  holding  such  certificates  by  an  administrator 
de  bonis  non,  with  the  will  annexed,  of  P. 

(Syllabus  by  the  0>urt) 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; J.  M.  Sanders,  Judge. 

Bill  by  J.  W.  McCreery,  administrator, 
against  the  First  National  Bank  of  Blue- 
field.  Decree  for  defendant  and  plaintiif 
appeals.    Affirmed. 

R.  C.  &  B.  McClaugherty,  for  appellant 
A.  W.  Reynolds,  for  appellee. 

McWHORTER,  J.  Edwin  Prince  died  tes- 
tate in  the  year  1894.  His  will  wai;  admit- 
ted to  probate  on  the  10th  day  of  December 
of  that  year.  By  his  will  he  appointed  his 
wife,  Lockey  IT.  Prince,  Burke  Prince,  his 
son,  and  James  H.  McGinnis,  as  executors. 
Burke  Prince  alone  qualified  as  executor. 
The  others  declined  to  serve  as  such.  Among 
the  assets  of  the  estate  which  came  to  the 
hands  of  the  said  executor  were  |10,000, 
par  value,  of  Bank  of  Hlnton  stock.  Burke 
Prince,  the  executor,  had  the  bank  take  up 
said  stock,  and  issue  certificates  thereof  to 
him  as  executor  of  Edwin  Prince.  On  th^e 
21st  day  of  November,  1896,  Burke  Princ^ 
made  a  negotiable  note  to  his  brother  Asl^ 
M.  Prince,  which  was  indorsed  by  the  sai(^ 
Ash  M.  Prince  and  J.  C.  Darst  &  Ck).,  which 
he  had  discounted  at  the  First  National 
Bank  of  Bluefield,  and  deposited  with  the 
bank  as  collateral  security  for  the  note  cer- 
tificates of  the  said  Bank  of  Hlnton  stock— 
15  shares,  of  the  par  value  of  $100  per  share. 
He  also  made  three  other  notes  to  said  bank, 
aggregating  the  sum  of  $619.69,  and  deliv- 
ered 10  shares  of  the  said  Bank  of  Hlnton 
stock,  amounting  to  $1,000,  as  collateral  there- 
for. Burke  Prince^  the  executor,  died  in 
February  or  March,  1899,  and  John  W.  Mc- 
Creery was  appointed  on  the  28th  of  March, 
1899,  as  administrator  de  bonis  non  with 
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the  will  annexed  of  the  estate  of  said  Bdwin 
Prince.  Said  McCreery  filed  his  bUl  in  the 
circuit  court  of  Mercer  county  against  the 
First  National  Bank  of  Bluefield  to  recover 
from  said  bank  the  said  Bank  of  Hinton 
stock,  as  belonging  to  the  estate  of  said  Ed- 
win Prince;  claiming  that  Burke  Prince, 
who  had  possession  of  them  as  executor  of 
the  will  of  said  Bdwin  Prince,  had  disposed 
of  them  for  his  own  purposes  and  individual 
benefit  and  that  the  same  was  an  Illegal 
and  unwarranted  use  and  conversion  of  said 
stocks,  and  an  abuse  of  the  trust  confided 
to  him  by  the  will  of  Ills  testator,  and,  be- 
ing such,  was  ineffectual  to  transfer  any  In- 
terest therein  or  title  thereto  to  the  defend- 
ant, and  that  the  said  defendant  bank  had 
knowledge  that  said  Burke  was  not  the  true 
owner  of  said  stocks,  and  that  he  was  using 
and  pledging  them  and  obtaining  money 
thereon  from  the  defendant  for  his  own  per- 
sonal individual  use  and  purposes,  and  to  se- 
cure the  payment  of  loans  of  money  made 
to  him  personally  by  said^  defendant  bank, 
and  that  the  said  bank  occupied  no  other 
or  higher  grounds  than  said  Burke  Prince, 
and  that  the  said  bank  held  said  certificates 
of  stock  as  trustee  for  the  estate  of  Bdwin 
Prince,  deceased,  and  that  a  court  of  equity 
would  compel  it  to  deliver  the  same  to  plain- 
tiff, to  be  disposed  of  in  due  course  of  ad- 
mlDlstratlon  by  him  as  administrator  de 
bonis  non  with  the  will  annexed  of  said 
estate;  and  prayed  that  said  bank  be  held 
to  be  a  trustee  of  said  stock  for  the  use  of 
said  estate,  and  that  It  be  compelled  to  de- 
liver up  the  same  to  plaintiff,  and  for  gen- 
eral relief. 

The  defendant  bank  filed  Its  demurrer  and 
answer,  averring  that  the  title  to  the  Bank 
of  Hinton  stock  was  not  In  plaintiff  as  ad- 
ministrator de  bonis  non  of  said  Edwin 
Prince,  and  that  he  was  not  entitled  to  the 
possession  therof,  and  that  the  said  stocks 
were  administered  by  said  Burke  Prince,  ex- 
ecutor of  Edwin  Prince,  and  converted,  chan- 
ged, and  reduced  to  possession  by  him  in  due 
course  of  administration  of  said  estate,  so 
as  to  completely  Invest  him  with  the  title 
thereto,  and  that  the  title  thereto  was  now 
invested  in  the  personal  representative  of 
said  Burke  Prince;  subject  to  the  pledge 
thereof  as  collateral  security  to  the  defend- 
ant, and  subject  to  all  defendant's  rights  and 
Interest  therein,  admitting  that  the  said 
Burke  Prince  had  caused  the  original  cer* 
tiflcates  to  be  taken  up  and  to  be  Issued  to 
him  in  his  name  as  executor  of  Edwin 
Prince,  deceased,  and  that,  as  executor,  the 
said  Edwin  Prince  had  made  his  negotiable 
note  to  said  Ash  M.  Prince,  payable  tit  said 
bank,  which  note  was  made  for  the  pur- 
pose of  obtaining  money  from  said  bank  by 
Burke  Prince,  executor,  indorsed  by  said  Ash 
M.  Prince,  and  delivered  to  the  bank,  to- 
gether with  16  shares  of  the  said  stock  as 
collateral,  contemporaneous  with  the  loan 
and  payment  to  said  Burke  Prince  of  said 


$1,000;  that  the  bank  still  held  the  said 
shares  of  stock  as  collateral  security,  which 
$1,000  note  was  renewed  from  time  to  time, 
the  said  loan  being  made  on  the  21st  of 
November,  1898.  Respondent  denied  that 
said  note  was  executed  and  stocks  deposited 
as  collateral  for  the  purpose  of  obtaining  said 
$1,000,  or  any  part  thereof,  for  the  individual 
and  personal  use  and  benefit  of  said  Burke 
Prince,  and,  if  there  was  any  intention  on 
said  Burke's  part  to  use  said  money  for  his 
own  purposes  In  any  manner  inconsistent 
with  his  duties  as  executor,  respondent  had 
no  knowledge  or  notice  of  it;  that  respond- 
ent's understanding  was  that  Burke  Ptlnce 
was  acting  In  perfect  good  faith  and  In  law- 
ful manner  with  said  stocks,  and  it  had  no 
notice  whatever  that  said  Prince  was  di- 
verting the  effects  of  said  estate  from  the 
proper  course  of  administration,  and  denied 
that  he  was  doing  so;  and  that  It  held  two 
other  negotiable  notes  made  by  said  Burke 
Prince,  as  *'B.  Prince,"  payable  at  the  said 
bank,  one  dated  February  2,  1899,  for  $250, 
and  the  other  dated  February  11,  1899,  for 
$219.69,  both  of  which  were  due  and  unpaid, 
and  for  each  of  which  said  bank  was  holding 
five  shares  of  the  said  Bank  of  Hinton  stock 
transferred  and  pledged  to  said  bank  as  col- 
lateral security  for  the  respective  amounts 
of  said  notes  by  said  Burke  Prince,  execu- 
tor, according  to  the  terms  and  conditions 
.istipulated  in  said  notes;  and  denied  that 
said  Burke  Prince  was  making  any  improper 
use  of  said  stocks,  and  denied  that  he  ob- 
tained said  money  for  his  own  private  bene- 
fit, and  denied  that  he  did  not  have  the  right 
to  so  deposit  them  as  such  collateral  security; 
that  it  had  no  notice  when  it  received  the  as- 
signment of  said  original  note,  and  the  ac- 
companying transfer  of  said  stock  as  col- 
lateral security  therewith,  that  said  Prince 
obtained  said  money  for  his  own  private  use 
and  benefit,  or  that  he  was  making  an  im- 
proper use  of  said  stocks  when  he  deposited 
and  transferred  them  as  collateral  security; 
and  averred  that  said  stocks  had  been  admin- 
istered upon  by  said  Burke  Prince  as  ex- 
ecutor; that  their  nature  had  been  changed 
in  due  course  of  administration,  and  that 
they  no  longer  stood  in  the  name  of  Edwin 
Prince,  but  that  they  had  been  transferred, 
and  were  then  In  the  name  of  Burke  Prince 
as  executor;  and  denied  that  the  stocks  be- 
longed to  the  estate  of  Edwin  Prince  at  the 
time  they  were  transferred  as  collateral  se- 
curity, and  denied  that  the  transfer  by  said 
Burke  Prince  was  improper,  and  denied  all 
allegations  charging  it  with  notice  of  any  and 
all  Improper  use  of  said  stocks,  and  the  mon- 
ey for  which  they  were  deposited  as  security, 
and  denied  that  it  stood  on  no  higher  ground 
than  Burke  Prince,  or  that  it  held  said  stock 
as  trustee  for  the  estate  of  Edwin  Prince, 
deceased,  and  denied  the  right  of  plaintiff 
to  any  relief  prayed  for  in  his  bill. 

Depositions  were  taken  and  filed  in  the 
cause,  and  the  cause  heard  on  the  11th  of 


47  SOUTHEASTBRN  BEIPOBTEB. 


(W.Va. 


February*  1903,  on  the  bill  and  exhibits, 
the  defendants  demurrer  and  answer,  and 
exhibits  therewith*  and  general  replication, 
and  the  depositions  of  witnesses,  and  exhib- 
its filed  with  the  same,  and  npon  the  copy 
of  the  bond  of  Burke  Prince  as  executor  of 
Edwin  Prince,  deceased,  filed  in  the  cause; 
and,  upon  argument  of  counsel,  the  court 
was  of  opinion  that  the  plaintiff  was  not  en- 
titled to  the  relief  prayed  for  in  the  cause, 
and  entered  a  decree  dismissing  his  bill, 
and  with  costs  to  the  defendant 

It  is  insisted  by  appellant  that  the  defend- 
ant bank  could  not  make  loans  to  the  ex- 
ecutor, and  receive  the  stocks  as  collateral, 
unless  it  had  been  made  to  appear  affirma- 
tiyely  that  it  was  for  the  benefit  of  the  es- 
tate. In  7  A.  &  B.  B.  L.  (1st  Bd.)  288,  the 
law  is  thus  stated:  "The  executor  or  ad- 
ministrator, having  absolute  power  of  dis- 
position over  the  personal  tf  ects,  may  sell, 
pledge,  or  mortgage  the  assets;  and,  in  the 
absence  of  collusion,  they  cannot  be  followed 
by  creditors  or  legatees,  either  general  or 
spedflc,  into  the  hands  of  the  alienee,  nor  is 
it  incumbent  upon  the  purchaser  or  mortga- 
gee to  see  the  money  obtained  property  ap- 
plied, although  he  may  know  that  he  is 
dealing  with  an  executor.  To  establish  collu- 
sion, it  must  appear  that  the  purchaser  or 
mortgagee  participated  in  the  devastavit  or 
that  the  sale  or  mortgage  was  made  by  the 
'  personal  representative  as  security  tor,  or  in 
payment  of,  his  individual  debt  In  the  lat- 
ter case  the  transaction  itself  gives  the  pur- 
chaser or  mortgagee  notice  of  the  misapplica- 
tion, and  necessarily  involves  his  participa- 
tion in  the  devastavit"  Citing  McGloud  t. 
Drummond,  17  Ves.  154.  And  in  Scott  t. 
Tyler,  2  Dickens,  712,  at  page  725,  Lord 
Thurlow  says:  "It  is  of  great  consequence 
that  no  rule  should  be  laid  down  here  which 
may  impede  executors  in  their  administra- 
tion, or  render  their  disposition  of  their  tes- 
tator's effects  unsafe  or  uncertain  to  the  pur- 
chaser. His  title  is  complete  by  sale  and  de- 
livery. What  becomes  of  the  price  Is  no  con- 
cern to  the  purchaser.  This  observation  ap- 
plies equally  to  mortgages  and  pledges,  and 
even  to  the  present  instance,  where  assign- 
able bonds  were  merely  pledged  without  as- 
signment. It  applies  also  where  the  transac- 
tion is  with  one  of  many  executors,  for  each 
is  competent"  The  only  evidence  tending 
to  bring  to  the  knowledge  of  the  oflicers  of 
the  bank  that  the  money,  or  any  part  of  it 
was  to  be  used  by  Burke  Prince  for  his  in- 
dividual purposes  and  benefit  is  that  of  Ash 
M.  Prince,  and  his  testimony  is  excepted  to 
as  being  incompetent  It  Is  sought  to  prove 
by  said  Ash  M.  Prince  that  the  loans  of  the 
$1,000  and  the  $219.09  were  borrowed  for 
Burke's  individual  benefit  and  that  the  bank 
knew  it  This  was  a  transaction  with  Burke 
Prince.  Although  Ash  M.  Prince  claims  to 
have  negotiated  the  loans,  Burke  signed  the 
notes,  received  the  loaus,  and  deposited  the 
Bank  of  Hinton  stock  as  collateral  security 


therefor.  He  was  a  party  to  the  transac- 
tions, and  since  deceased.  In  Fouse  v.  Gilftl- 
lan,  45  W.  Va.  218,  82  S.  B.  178  (SyL,  point 
7),  it  is  held:  "In  such  a  case  the  test  of 
the  admissibility  of  the  testimony  is,  does  it 
tend  to  prove  what  the  transaction  wasT^ 
Owens  V.  Owens,  14  W.  Va.  88;  Strong  t. 
Dean,  65  Barb.  837;  Stanley  v.  Whitney,  47 
Barb.  686;  Anderson  v.  Jarrett  43  W.  Va* 
240^  27  &  B.  348.  Bven  if  the  testimony  of 
Ash  M.  Prince  were  admissible^  his  testi- 
mony on  cross-examination  shows  that  at  the 
time  of  the  negotiation  of  the  $1,000  note, 
which  was  in  November,  1896,  Burke  Prince 
was  in  condition  to  rightfully  appropriate  to 
his  own  use,  as  one  of  the  heirs  of  Bdwin 
Prince,  more  of  the  assets  of  the  estate  than 
the  amounts  involved  in  the  transaction  in 
question.  When  he  was  asked:  "Do  yoa 
mean  to  say  that  in  the  transaction  in  which 
the  $1,000  was  borrowed  from  the  First  Na- 
tional Bank,  B. ,  Prince  and  yourself,  acting 
in  that  tiamuiction  for  him,  were  knowingly 
diverting  these  Bank  of  HintoA  stocks  ftom 
the  due  course  of  administration  of  the  es- 
tate of  Bdwin  Prince?'  he  answered:  "I  do 
not  At  that  time  I  supposed  that  B.  Prince 
had  a  sufficient  interest  in  the  estate,  as  one 
of  the  heirs,  to  make  good  the  stock  that  he 
put  up  as  collateral."  And  the  exhibit  filed 
with  the  deposition  of  plaintiff  as  a  witness 
shows  this  supposition  to  be  true.  Ash  M. 
Prince  and  Burke  Prince  were  brothers  and 
heirs  at  law  of  Bdwin  Prince,  deceased. 
With  the  deposition  of  plaintiff  himself,  he 
filed  copies  of  settlements  of  the  executorial 
accounts  of  the  said  Burke  Prince^  from 
which  it  appears  that  at  the  beginning  of  the 
second  settlement  marked  ''Exhibit  No.  3," 
with  said  deposition  of  plaintiff,  the  account 
starts  out  with  a  balance  due,  June  2,  1896^ 
from  executor,  "on  last  settlement  $1,192.- 
15";  and,  starting  with  this  as  a  basis,  the 
debits  and  credits  up  to  the  26th  of  Novan- 
ber,  1896,  the  date  of  the  negotiation  of  the 
$1,000  note,  show  there  was  a  difference  of 
between  $5,000  and  $6,000  in  favor  of  the  ex^ 
ecutor,  from  which  it  would  appear  that  Ash 
was  right  in  supposing  that  his  brother  had 
a  sufficient  Interest  in  the  estate,  as  one  of 
the  heirs,  to  make  good  the  stock  he  put  up 
as  collateral.  If  the  brother,  who  must  have 
been  familiar  with  the  affairs  of  the  estate  of 
his  father,  being  himself  an  heir,  and  also  one 
of  the  sureties  on  the  executor's  large  bond, 
of  $100,000,  was  satisfied  with  the  adminis- 
tration of  the  estate,  knowing  that  it  was  at 
that  time  largely  Indebted  to  the  executor, 
surely  the  circumstances  were  not  sufficient- 
ly suspicious  to  cause  the  bank  to  institute 
an  Inqhiry  into  the  official  conduct  of  the  ex- 
ecutor. The  presumption  is  that  his  acts  are 
legal  and  all  done  in  good  faith.  ** Adminis- 
trators and  trustees  are  presumed  to  have 
performed  their  duty,  and  not  to  have  com- 
mitted breaches  of  trust**  Jones  on  E3vi- 
dence,  fi  12.  All  knowledge  or  notice  is  de- 
nied on  his  part  by  the  testimony  of  Edwin 
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Mann,  president  of  the  defendant  bank;  and 
W.  C.  Pollock,  cashier  of  the  same,  who 
states  that  he  was  the  officer  in  charge  (Mr. 
Mann,  the  president,  being  away  at  the  time) 
who  received  the  15  shares  of  Bank  of  Hin- 
ton  stock  as  collateral,  denied  positively  all 
knowledge  or  notice  that  the  money  was 
being  received  by  said  Burke  Prince  for  his 
individual  benefit  "Executors  and  adminis- 
trators have  authority,  unless  restricted  by 
statute,  to  mortgage  or  pledge  the  personal 
properly  of  their  decedents  for  the  purpose  of 
raising  money  or  securing  debts;  and  this 
authority  rests  on  the  same  principles,  is  gov- 
erned by  the  same  rules,  and  is  subject  to 
the  same  limitations,  in  general,  as  apply  to 
sales."  11  A.  &  E.  B.  L.  (2d  Ed.)  1031.  And 
Id.  1325:  "At  common  law  an  administrator 
de  bonis  non,  as  the  phrase  designating  his 
office  implies,  succeeds  only  to  such  of  the 
assets  of  the  estate  as  have  not  been  admin- 
istered by  the  executor  or  administrator  who 
preceded  him  at  the  time  of  his  death,  or  are 
capable  of  being  Identified  as  the  property  of 
the  decedent,  and  such  of  the  debts  due  to 
the  decedent  as  remain  unpaid.  With  re- 
spect to  such  assets,  his  powers,  duties,  and 
liabilities  are  the  same  as  those  of  his  prede- 
cessor, and  he  may  recover  them  ftom  the 
original  executor  or  administrator,  or  from 
any  one  in  whose  possession  they  may  be 
found,  but  he  cannot  require  a  settlement  of 
the  accounts  of  the  former  executor  or  ad- 
ministrator." In  Gottberg  v.  Bank,  26  Abb. 
N.  a  60,  IS  N.  Y.  Supp.  841,  It  is  said: 
"There  must  be  direct  evidence  that  the  ex- 
ecutor or  administrator  was  acting  for  a 
purpose  not  in  connection  with  the  adminis- 
tration of  the  estate,  and  such  evidence  is  not 
furnished  by  the  fact  that  the  transaction 
was  in  the  executor's  individual  name,  and 
that  the  pledgee  could  have  ascertained  by 
inquiry  that  the  securities  pledged  were  held 
by  the  executor  as  such."  In  Jones  v.  Clark, 
25  Grat.  642,  in  speaking  for  the  court.  Judge 
Moncure  says:  "There  can  be  no  doubt  but 
that  an  executor  is  invested  with  the  legal  ti- 
tle to  the  assets  of  his  testator  which  come 
to  his  hands  for  administration,  whether  they 
arise  from  personal  estate,  or  from  real  es- 
tate directed  by  the  will  to  be  sold  for  the 
payment  of  debts  and  legacies,  aifd  sold  ac- 
cordingly by  the  executor.  Nor  can  there  be 
any  doubt  but  that  a  bona  fide  purchaser,  for 
value,  and  without  notice  of  a  portion  of  such 
assets,  either  directly  or  indirectly,  from 
the  executor,  will  acquire  a  good  title  there- 
to, even  though  the  executor  commit  a  dev- 
astavit by  making  the  sale  for  the  purpose  of 
converting  the  proceeds  to  his  own  use,  and 
by  actiully  so  converting  them."  Field  v. 
Schiefl^elin,  7  Jolms.  Gh.  150,  11  Am.  Dec. 
441.  In  U.  S.,  for  Wilson,  v.  Walker,  109  U. 
S.  268,  8  Sup.  Ot  277,  27  L.  Ed.  927,  It  la 
held  that  an  administrator  de  bonis  non,  ap- 
pointed in  place  of  an  administrator  remov- 
ed. Is  not  entitled  to  demand  of  the  admin- 
istrator so  removed  the  proceeds  of  a  claim 


against  the  United  States  due  the  intestate, 
and  collected  by  the  former  administrator, 
nor  can  he  maintain  suit  against  the  siurcty 
of  the  former  administrator  to  recover  dam- 
ages for  failure  by  the  former  administrator 
to  pay  such  sum  to  the  administrator  de  bonis 
non;  and  it  was  further  held  that  a  decree  di- 
recting such  former  administrator  to  pay  over 
to  the  administrator  de  bonis  non  appointed 
in  his  place  a  sum  collected  by  the  former 
from  the  United  States  for  a  claim  due  to  the 
Intestate  was  void  for  want  of  jurisdiction. 
Wilson  V.  Arrick,  112  U.  S.  83.  5  Sup.  Ct  75, 
28  L.  Ed.  617.  In  Sibbs  v.  Philadelphia  Sav- 
ings Fund  Society  (Pa.)  25  AtL  1119,  it  Is 
held:  "An  administrator  having  reduced  a 
deposit  of  intestate  in  a  bank  to  his  posses- 
sion, by  having  it  transferred  to  his  credit  as 
administrator,  his  personal  representatives 
are,  on  his  death,  entitled  to  receive  it  from 
the  bank,  so  that,  it  having  been  paid  them, 
the  bank  cannot  be  held  liable  by  intestate's 
administrator  de  bonis  non."  Hartson  v.  Ol- 
den (N.  J..  Ch.)  44  Atl.  156. 

T\^ere  is  no  error  in  the  decree^  and  the 
same  is  afllrmed. 


036  N.  Ci  410) 
SMATHERS    et   al.    v.    WESTERN    OARO 

LINA  BANK  et  al. 

(Supreme  Court  of  North  Carolina.    May  17, 

1904.) 

COBPOBATTORS— UABILTIT  OV  8TOCKHOLDEBS— 
STATUTOBT  LIABILITY  —  ENFOBCEMENT  —  AC- 
TIONS BT  BECEIVEB— CBEDITOBS'  BILLS-^TIMB 
OF  ENFOBCEMENT  —  COMPLAINT  —  NECESSABT 
ALLEGATIONS  —  STATUTES  DCPOSINa   LIABIL- 

rrr— coNSTBucTiON. 

1.  Under  Code,  I  668,  providing  that,  when  a 
corporation  is  insolvent,  the  judge  of  the  su- 
perior court  having  jurisdiction  may  appoint 
a  receiver  to  take  charge  of  the  estate  and  ef- 
fects thereof  J  and  to  prosecute  all  necessary  ac- 
tions either  m  his  own  name  or  in  the  name  of 
the  corporation,  and  extending 'the  life  of  the 
coriK>rat]on  for  three  years  after  dissolution  for 
the  purpose  of  winding  up  its  affairs,  the  re- 
ceiver of  an  insolvent  corporation  may,  either 
in  his  own  name  or  in  that  of  the  corporation, 
sue  to  collect  the  assets  of  the  corporation,  and 
have  adjudicated  in  such  suit  all  legal  and 
equitable  matters  touching  the  rights  of  the  cor- 
poration, its  creditors  and  debtors. 

2.  The  capital  stock  of  a  corporation  consti- 
tutes a  trust  fund  for  the  payment  of  its  debts. 

3.  Unpaid  subscriptions  to  stock  in  a  cor- 
poration constitute  a  part  of  its  assets,  and  are 
to  be  sued  for  and  recovered  in  the  same  man- 
ner as  other  assets — at  least  to  the  extent  that 
thev  are  necessarv  for  the  payment  of  its  debts. 

4.  The  double  liability  imposed  on  stockhold- 
ers in  banks  by  Pub.  Laws  1897,  p.  473.  c.  298, 
is  an  obligation  to  the  corporation  in  trust  for 
the  security  of  its  creditors ;  and  while  unpaid 
subscriptions  on  stock  should  be  first  resorted 
to,  before  enforcing  the  double  liability,  which 
is  a  secondary  one,  such  liability  cannot,  as 
against  creditors  or  other  stockholders,  be  re- 
leased by  the  corporation,  and  in  case  of  its 
insolvency  it  may  be  enforced  by  the  receiver 
of  the  corporation  for  the  benefit  of  creditors. 

5.  While  there  is  no  necessity  for  joining 
creditors  of  a  hank  as  parties  plaintiff  in  a 
suit  brought  by  the  receiver  to  enforce  the  stock- 
holders' double  liability  imposed  by  Pub.  Laws 
1897.  p.  473,  c.  298,  such  Joinder  Is  not  preju- 
dicial to  defendants. 
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6.  The  usual  and  better  practice  to  enforce 
the  double  liability  imposed  on  stockholders  in 
banks  by  Pub.  Laws  1897,  p.  473,  c.  298,  where 
a  creditors'  bill  has  been  previously  brought  and 
a  receiver  appointed,  is  to  seek  such  relief  in 
the  creditors'  bill,  instead  of  instituting  a  sep- 
arate and  subsequent  action  by  the  receiver; 
and  in  such  creditors'  bill  the  court,  on  the  re- 
port of  the  receiver,  may  ascertain  the  amount 
for  which  each  stockholder  should  be  held  lia- 
ble, and  assess  him  accordingly,  and  issue  a  no- 
tice to  each  stockholder  to  show  cause  why  the 
assessment  should  not  be  enforced. 

7.  In  an  action  by  the  receiver  to  enforce  the 
double  liability  imposed  on  bank  stockholders 
by  Pub.  Laws  1897,  p.  473,  c.  298,  the  com- 
plaint should  state  the  time  when  the  several 
defendants  became  stockholders,  and  the  dates 
when  the  debts  were  contracted. 

8.  The  double  statutory  liability  imposed  on 
stockholders  in  banks  by  Pub.  Laws  1897.  p, 
473,  c.  298,  may  be  enforced  by  the  receiver 
whenever  it  appears  that  the  other  assets  of  the 
bank  will  be  insufficient,  and  he  need  not  wait 
until  other  assets  are  completely  exhausted. 

9.  Statutes  such  as  Pub.  Laws  1897,  p.  473, 
c.  298,  imposing  on  stockholders  in  banks  a 
double  liability,  are  in  derogation  of  the  com- 
mon law,  and  should  be  strictly  construed. 

10.  Pub.  Laws  1897,  p.  473,  c.  298,  which  im- 
poses on  bank  stockholders  an  additional  person- 
al liability  to  the  extent  of  the  amount  of  (heir 
stock,  ana  repeals  all  exemptions  from  personal 
liability  contained  in  charters,  should  be  con- 
strued to  effect  only  a  prospective  charge  in 
charters,  and  not  so  as  to  fix  such  liability  on 
stockholders  for  debts  contracted  prior  to  the 
enactment  of  the  statute,  and,  wnen  so  con- 
strued, is  not  constitutionally  objectionable. 

Appeal  from  Superior  Ck>urt  Buncombe 
Ck)unty;  Long,  Judge. 

Action  by  George  H.  Smathers,  recelyer, 
and  others,  against  the  Western  Carolina 
Bank  and  others.  From  a  judgment  over- 
ruling  a  demurrer  to  the  complaint,  defend- 
ants appeal.    Affirmed. 

Merrimon  &  Merrlmon  and  Moore  &  Bol- 
lins,  for  appellants.  Jones  &  Jones,  for  ap- 
pellees. 

GONNOB,  J.<  This  action,  in  the  nature 
o^  bill  in  equity,  was  brought  by  Geo.  H. 
Smathers,  receiver  of  the  Western  Carolina 
Bank,  in  which  a  number  of  creditors,  in 
behalf  of  themselves  and  all  other  creditors 
of  said  bank,  Joined,  against  the  bank  and 
certain  stockholders  thereof,  for  the  purpose 
of  enforcing  the  statutory  liability  imposed 
upon  the  stockholders  for  the  indebtedness  of 
the  bank  by  chapter  296,  p.  473,  Pub.  Laws 
1897.  The  complaint  sets  forth  the  incor- 
poration and  organization  of  the  bank,  the 
names  and  number  of  shares  held  by  each 
stockholder,  and  date  of  becoming  such  stock- 
holder, and  the  failure  of  the  bank.  It  fur- 
ther sets  forth  the  institution  in  the  superior 
court  of  an  action  by  certain  creditors  in  the 
nature  of  a  creditors'  bill,  and  the  appoint- 
ment of  the  plaintiff  as  receiver.  The  order 
of  the  court  is  attached  to,  i^nd  made  a  part 
of,  the, complaint  It  is  in  the  usual  form» 
and  contains  the  following  provision:  "It  Is 
further  ordered  that  the  said  receivers  take 
into  their  charge  all  the  property  and  assets 
of  the  said  defendant  corporation,  and  that 
they  shall  proceed  at  once  to  the  collection  of 


all  debts  due  to  the  said  corporation  defend- 
ant, and  take  all  such  necessary  and  legal 
steps  for  the  purpose  of  such  collection;  here- 
by giving  to  the  said  receivers  full  power  and 
authority,  in  their  names  as  such,  to  insti- 
tute and  prosecute  to  final  judgment  all  such 
suits  and  actions  at  law  and  equity  as  may 
be  necessary  for  the  purpose  of  reducing  the 
choses  in  action  and  other  evidences  of  debt 
Into  possession,  and  collecting  the  same," 
etc.  The  original  order  appointed  two  receiv- 
ers. One  of  them  resigned,  leaving  said 
Smathers  sole  receiver.  Thereafter  an  order 
was  made  in  said  cause  substituting  W.  W. 
Jones,  Esq.,  receiver  in  place  of  said  Smath- 
ers. He  was  made  party  plaintiff,  and  an 
amended  complaint  was  filed,  setting  forth 
the  order  of  substitution  and  adopting  the 
original  complaint  It  is  alleged  that  the 
total  assets  of  the  bank  will  not  pay  to  ex- 
ceed 50  per  cent,  of  its  indebtedness.  The 
defendants  demurred  to  the  complaint,  and 
assigned  as  grounds  of  demurrer  (1)  that 
the  action  should  have  been  brought  by  the 
creditors  of  the  bank  in  their  own  right  and 
that  the  receiver  has  no  cause  of  action, 
etc.;  (2)  tiiat  the  action  should  have  been 
brought  by  the  creditors  against  each  indi- 
vidual stockholder;  (3)  that  there  is  a  mis- 
joinder of  plaintiffs  and  defendants;  (4)  that 
relief  should  have  been  sought  in  the  original 
action;  (6)  that  it  does  not  appear  upon  the 
face  of  the  complaint  whether  the  defend- 
iuits  became  stockholders  before  or  after  the 
passage  of  the  act  of  1897,  p.  473,  c  298,  nor 
when  the  alleged  debts  were  created  or  con- 
tracted; (6)  that  it  does  not  appear  that  the 
assets  of  the  bank  have  been  exhausted,  or 
that  any  liability  has  arisen  against  the  de- 
fendants under  said  act  of  1897;  (7)  that  the 
act  is  unconstitutional,  for  that  it  la  ex  post 
facto  and  retroactive,  impairs  the  obliga- 
tion of  contracts,  etc.;  (8)  that  no  power  is 
conferred  upon  the  receiver  to  bring  the  ac- 
tion. His  honor  overruled  the  demurrer,  and 
allowed  the  defendants  time  to  answer.  De- 
fendants appealed. 

The  act  of  1807,  by  which  it  is  sought  to  at- 
tach the  liability  of  the  defendants,  was  rati- 
fied March  d,  1897.  It  provides  that  the 
stockholders  of  every  bank  or  banking  asso- 
ciation now  operating  by  virtue  of  any  char- 
ter or  law  of  this  state,  or  that  may  h^eaf  t«r 
operate,  "shall  be  held  individually  responsi- 
ble equally  and  ratably  and  not  one  for  an- 
other, for  all  contracts,  debts  and  agreements 
of  such  association  to  the  extent  of  the 
amounts  of  their  stock  therein  at  the  par  val- 
ue thereof  in  addition  to  the  amount  Invest- 
ed In  such  share."  By  section  2,  any  exemp- 
tion from  personal  liability  contained  In  any 
charter  is  repealed.  The  Code  (section  668) 
provides  that  when  any  corporation  Is  insol- 
vent the  judge  of  the  superior  court  having 
jurisdiction  as  fixed  by  the  Code  (chapter  10) 
may  appoint  a  receiver  to  take  charge  of  the 
estate  and  effects  thereof,  and  to  prosecute 
all  such  actions,  either  in  his  own  name  or 
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the  name  of  the  corporatiOD,  as  may  be  nec- 
essary or  proper,  etc.  Whatever  may  have 
been  the  law  in  respect  to  the  right  of  the  re- 
ceiver to  prosecute  actions  for  the  recovery 
of  the  assets,  debts,  and  property  of  the  cor- 
poration prior  to  the  change  in  our  Judicial 
system,  blending  the  legal  and  equitable  ju- 
risdiction and  power  into  one  tribunal  and 
form  of  action,  it  is  well  settled  now,  as 
said  by  Bnrwell,  J.,  in  Davis  v.  Mfg.  Co.,  114 
N.  C.  321,  19  S.  B.  871,  28  L.  R,  A.  322:  "In 
Gray  v.  Lewis,  94  N,  C.  892,  it^  was  decided 
that,  as  well  because  of  the  change  in  the 
system  of  our  courts  as  because  of  the  Stat- 
ute, the  receiver  might  sue  either  in  his  own 
name  or  that  of  the  corporation.  In  which- 
ever name  he  may  elect  to  bring  the  ac- 
tion, it  is  essentially  a  suit  by  the  corpora- 
tion, prosecuted  by  order  of  the  court,  for 
the  collection  of  the  assets.  *  *  *  In  it 
may  be  adjudicated  all  the  rights  of  the 
bank,  its  creditors,  and  the  defendant  debt- 
or, both  legal  and  equitable,  pertaining  to 
the  matters  set  out  in  the  pleadings;  and 
such  judgment  may  be  entered  as  will  en- 
force the  rights  of  the  general  creditors,  and 
also  protect  any  equities  that  the  defendant 
may  be  entitled  to,"  etc.  The  statute  (Code, 
S  668)  expressly  extends  the  life  of  the  cor- 
poration for  three  years  after  dissolution  for 
the  purpose  of  winding  up  its  affairs.  The 
doctrine  that  the  capital  stock  of  a  corpora- 
tion constitutes  a  trust  fund  lias  been  accept- 
ed and  acted  upon  by  this  court.  Marshall 
Foundry  Ck>.  v.  KilUan,  99  N.  O.  501,  6  S.  B. 
680,  6  Am.  8t  Rep.  589;  Ck>tton  Mills  v.  Cot- 
ton Mills,  115  N.  C.  475,  20  S.  B.  770;  Bank 
V.  Cotton  Mills,  115  N.  C.  507,  20  S.  B.  765. 

"It  is  a  favorite  doctrine  of  the  American 
courts  that  the  capital  stock  and  other  prop- 
erty of  a  corporation  are  to  be  deemed  a 
trust  fund  for  the  payment  of  the  debts  of 
the  corporation,"  etc.  10  Cyc.  553.  The 
same  authorities  conclusively  settle  the  doc- 
trine that  unpaid  subscriptions  to  stock  con- 
stitute a  part  of  the  assets  of  the  corpora- 
tions, and  are  to  be  sued  for  and  recovered 
in  the  same  manner  as  other  assets— certain- 
ly to  the  extent  that  they  are  necessary  for 
the  payment  of  its  debts.  Judge  Thompson, 
in  his  very  able  and  exhaustive  article  on 
"Corporations,"  vol.  10,  Cyc,  says  that  the 
remedy  for  the  recovery  of  such  unpaid  sub- 
scriptions is;  in  the  absence  of  any  statutory 
provision,  in  equity;  that  when,  for  any  rea- 
son, it  becomes  necessary  to  afford  an  ef- 
fective remedy,  a  court  of  equity  will  direct 
suit  to  be  brought  by  the  directors  or  by  "Its 
own  proper  officers."  Pages  655,  656.  Does 
the  liability  of  the  stockholders  imposed  by 
the  act  of  1897  come  within  the  same  prin- 
ciple as  unpaid  subscriptions?  It  certainly 
does  in  respect  to  the  purpose  for  which  it  is 
imposed,  and  to  give  the  securities  to  cred- 
itors which  it  designs.  It  simply  incorpo- 
rates into  the  contract  of  subscription  the  ad- 
ditlooa)  obligation  that,  if  necessary  to  pay 


the  debts  of  the  corporation,  the  subscriber 
will  pay  an  amount  In  addition  to  his  sub- 
scription equal  to  the  par  value  of  his  stock. 
This  obligation  is  to  the  corporation  in  trust 
for  the  security  of  its  creditors.  It  is  diffi- 
cult to  see  in  what  respect  it  differs  from  the 
promise  to  pay  the  amount  of  his  stock,  so 
far  as  the  right  of  the  creditor  is  concerned, 
except  in  the  order  of  liability.  The  corpora- 
tion may  not  as  against  creditors  or  other 
stockholders,  relieve  him  from  the  obligation. 
Marshall  Foundry  Co.  r.  KUlian,  supra. 
The  corporation,  or  those  representing  or  suc- 
ceeding to  its  rights  and  remedies,  should 
collect  all  unpaid  subscriptions  before  resort- 
ing to  the  additional  statutory  liability  which 
is  secondary  to  the  right  to  demand  payment 
of  the  subscription.  The  receiver  represents, 
and,  in  a  certain  sense,  succeeds  to  the  rights 
of,  the  corporation.  We  can  see  no  valid 
reason  why  he  may  not,  representing  the  cor- 
poration and  its  creditors,  bring  any  and  all 
actions  in  respect  to  its  assets  or  rights  of 
action  which  it  or  its  creditors  could  have 
brought  The  exact  question  raised  by  the 
demurrer  is  presented  and  decided  in  Wilson 
V.  Book,  18  Wash.  676,  48  Pac.  989.  The  con- 
stitutional provision  in  that  state  is  the  same 
as  the  act  of  1897.  The  opinion  by  Hoyt  C. 
J.,  discusses  and  settles  the  question.  We 
have  no  hesitation,  after  careful  examina- 
tion, in  adopting  his  reasoning  and  conclu- 
sion. He  says:  "But  if  this  fund  is  second- 
ary, and  for  the  benefit  of  all  the  creditors 
of  the  corporation,  it  can  be  reached  only  by 
a  proceeding  in  equity  for  the  benefit  of  such 
creditors;  and  since,  under  our  statute,  the 
receiver  of  an  insolvent  corporation  repre- 
sents its  creditors  as  well  as  the  corporation 
itself,  and  can  reach  all  the  assets  of  the 
corporation  for  the  purpose  of  satisfying  the 
claims  of  creditors,  there  is  no  reason  why 
the  additional  liability  of  stockholders  should 
not  under  the  direction  of  the  court,  be  en- 
forced by  such  receiver  for  the  benefit  of 
such  creditors,  and  the  expense  and  annoy- 
ance incident  to  the  prosecution  of  another 
action,  avoided.  All  the  other  property  of 
an  insolvent  corporation  is  a  trust  fund  for 
the  same  purpose,  and  there  is  no  reason 
why  trust  funds  for  a  single  purpose,  though 
derived  from  different  sources,  should  not  be 
collected  and  administered  in  the  same  pro- 
ceeding. •  •  •  The  receiver,  when  ap- 
pointed, takes  possession  of  all  the  property 
of  the  corporation  for  the  benefit  of  all  its 
creditors;  and  it  should  be  held  that  he  has 
the^  right,  under  the  direction  of  the  court, 
to  enforce  every  liability,  of  whatever  na- 
ture, which  the  court  may  find  it  necessary 
to  fully  protect  the  rights  of  creditors.  In 
this  way  all  creditors  share  alike,  and  the 
entire  affairs  of  the  corporation,  including 
the  adjustment  of  the  liabilities  of  its  stock- 
holders, will  be  subject  to  the  control  of  the 
court  in  a  single  action,  and  unnecessary  de- 
lay and  expense  prevented."    The  case  was 
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approved  In  Watteraon  t«  MasteraoOt  15 
Wash.  511,  46  Pac.  1041,  In  which  it  was 
held  that,  after  the  appointment  of  a  receiT- 
er  of  an  insolvent  corporation,  an  action  could 
not  be  maintained  by  the  creditors  to  enforce 
the  statutory  liability  of  the  stockholders. 
While  there  is  some  divergence  of  opinion  in 
the  different  courts  in  respect  to  the  right  of 
creditors  to  maintain  separate  actions  upon 
the  statutory  liability,  we  are  of  the  opinion 
that  It  is  more  consonant  with  principle  and 
convenience  of  procedure  to  recognize  the 
right  of  the  receiver  to  bring  the  suit  where- 
in all  parties  in  interest  are  represented«  and 
complete  relief  afforded. 

This  view  disposes  of  the  first  and  second 
grounds  of  demurrer.  In  respect  to  the  tbird 
ground  of  demurrer,  while  we  see  no  neces- 
sity for  joining  the  creditors  as  parties  plain- 
tiff, no  harm  can  come  to  the  defendants 
therefrom. 

The  fourth  ground  of  demurrtf  is  based  up- 
on the  suggestion  that  relief  should  have  been 
sought  in  the  original  action  or  creditors'  bill. 
There  is  much  force  in  the  contention,  and 
we  can  see  no  good  reason  why,  upon  motion, 
the  cause  should  not  be  consolidated  with  the 
original  action.  In  winding  up  the  affairs 
of  an  insolvent  corporation,  it  is  best  that, 
as  nearly  as  may  be,  the  court  having  original 
Jurisdiction  bring  all  parties  Interested  in  the 
final  decree  before  it,  to  the  end  that  their 
rights  and  equities  be  adjusted  and  adminis- 
tered. The  usual  and  better  practice  is  to 
have  an  assessment  upon  the  stockholders 
made  by  the  court,  upon  an  ascertainment 
from  the  report  of  the  receiver,  and  notice 
Issued  to  each  stockholder  to  show  cause  why 
such  assessment  should  not  be  enforced.  The 
act  of  1891,  p.  141,  c.  155,  in  r^ard  to  wind- 
ing up  the  affairs  of  insolvent  banks,  as 
amended  by  the  Laws  of  1899,  p.  291,  c.  164, 
transferring  to  the  Corporation  Commission 
the  power'  and  duties  conferred  upon  the 
Treasurer,  contemplates  this  procedure. 
While,  as  we  have  seen,  the  receiver  may  re- 
cover the  amount  due  from  the  stockholder, 
he  should  be  permitted  to  do  so  only  upon 
its  appearing  that  there  is  a  deficit  in  the  other 
assets  of  the  bank,  and  he  should  recover  only 
such  amount  as  may  be  necessary  to  cover 
such  deficit  It  is  within  the  power  of  the 
court  to  make  such  assessment.  Sanger  v. 
Upton,  91  U.  S.  56,  23  L.  Ed.  220;  Hawkins 
V.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  33  L. 
Ed.  184.  It  may  be  that  it  would  be  wise  to 
confer  upon  the  Corporation  Commission,  hav- 
ing charge  of  the  management  of  banks,  the 
power  to  make  such  assessments  after  the 
manner  provided  In  the  national  banking  act, 
by  which  the  Comptroller  does  so.  The  plain- 
tiff will  probably  encounter  practical  dlflS- 
cnlties  in  working  out  a  final  judgment  in  this 
case,  many  of  which  would  be  avoided  if  the 
action  is  consolidated  with  the  original  action, 
wherein  he  may  make  his  report  to  the  court, 
showing  the  amount  necessary  to  collect  from 
the  stockholders,   and   have  an   assessment 


based  thereupon.  Von  Olahn  t.  Harris,  73 
N.  0.  823. 

The  fifth  ground  of  demurrer  should  be  sus- 
tained. The  complaint  should  be  so  amended 
that  the  defendants  will  be  advised  in  respect 
to  the  time  when  the  several  defendants  be- 
came stockholders,  if  the  list  attached  to  the 
complaint  does  not  do  so,  and  the  dates  when 
the  debts  were  contracted. 

The  sixth  ground  of  demurrer  cannot  be 
sustained.  The  act  of  1887  expressly  fixes 
the  liability,  unless,  for  the  reasons  herein- 
after stated,  the  name  of  the  defendants 
comes  within  the  provisions  of  the  statute. 
The  sixth  ground  is  based  upon  the  theory 
that  no  action  against  the  stockholders  can 
be  maintained  until  the  assets  are  ''complete- 
ly  exhausted."  This  cannot  be  sustained. 
Whenever  it  appears  that  the  assets  will  be 
insufficient,  we  see  no  reason  why  the  re- 
ceiver may  not  proceed  to  enforce  the  liabil- 
ity. The  extent  of  it  cannot  be  absolutely 
fixed  until  the  status  of  the  assets  and  debts 
has  been  ascertained. 

The  seventh  ground  of  demurrer  presents 
the  question,  for  the  first  time  in  this  court, 
whether,  under  the  power  reserved  by  article 
8,  f  1,  of  the  Constitution,  to  amend  or  repeal 
charters,  the  stockholder  can  be  made  indi- 
vidually liable  for  the  debts  of  a  corpora- 
tion by  an  amendment  to  the  charter,  or  a 
general  statute  passed  subsequent  to  the  char- 
ter and  subscription  to  the  stock.  This  is  a 
question  of  very  great  importance  to  the  hold- 
ers of  stock  in  banking  and  other  business 
corporations  in  this  state.  The  facts  stated  in 
.the  complaint  in  respect  to  the  status  of  the 
defendant  stockholders  and  date  of  the  con- 
traction of  the  debts  are  so  meager  that  we 
prefer  to  decide  the  question  only  to  the  ex- 
tent clearly  presented.  While  the  Legislature 
has  not  seen  fit  to  attach  such  personal  lia- 
bility to  stockholders  in  other  than  banking 
corporations,  the  power  conferred  by  the  Con- 
stitution is  not  confined  to  them.  It  is  well 
settled  that  statutes  attaching  such  liability 
are  in  derogation  of  the  common  law,  and 
should  be  strictly  construed.  10  Cyc.  665,  cit- 
ing Gray  v.  Coffin,  9  Cush.  192;  Brunswick 
Ter.  Co.  v.  Bank,  192  U.  S.  386,  24  Sup.  Ct 
314,  48  L.  Ed.  — .  We  hold  that  the  statute 
should  not  be  so  construed  as  to  fix  such  lia- 
bility upon  stockholders  for  debts  or  contract, 
contracted  or  made  prior  to  the  amendment 
to  the  charter  or  the  statute.  The  subscrip- 
tion of  stockholders  constitutes  the  contract, 
and  the  extent  of  the  liability  as  to  debts  al- 
ready incurred  is  fixed  by  the  terms  of  the 
charter  as  they  then  exist.  Any  change  in 
the  charter  in  this  respect  must  be  construed 
to  operate  prospectively  only.  It  Is  well  set- 
tled that  such  liability  as  the  stockholder  as- 
sumes is  contractual.  Whitman  v.  Oxford 
Bank,  176  U.  a  559,  20  Sup.  Ct  477,  44  L. 
Ed.  587.  Thus  construed,  we  find  no  consti- 
tutional objection  to  the  act  of  1897. 

His  honor's  ruling  upon  the  demurrer,  as 
modified  and  limited  herein,  is  affirmed. 
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(120  Ga.  472) 

HILL  w.  GBOBOIA  STATU  BUILDING  & 
LOAN  ASS'N. 

(Supreme  Court  of  Georgia.     June  10,  1904.) 

TAXATION  —  COIXBCnON  —  TBAN8FKB  OF  EZB- 

OUTION— APPBAI^— CBOSB-BUX    OF 

EX0KPTION8. 

1.  An  execution  issued  by  a  tax  collector  for 
aUte  and  county  taxes  cannot  be  lawfully 
transferred  by  the  tax  collector  in  a  county 
havinc  a  population  of  less  than  75,000. 

2.  When  a  cross-bill  of  exceptions  presents  a 
question  which  is  controlling  upon  the  case  as 
a  whole,  the  Supreme  Court  will  first  consider 
and  dispose  of  that  question ;  and,  if  the  judg- 
ment of  the  trial  court  with  respect  thereto  is 
reversed,  the  main  bill  of  exceptions  will  be 
dismissed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
W.  M.  Henry,  Judge. 

Action  by  the  Georgia  State  Building  & 
Loan  Association  against  H.  D.  Hill.  Judg- 
ment for  plalntlfF.  Defendant  brings  error. 
Judgment  on  cross-bill  of  exceptions  revers- 
ed. Writ  of  error  on  main  bill  of  exceptions 
dismissed. 

Denny  &  Harris,  for  plaintUI  in  error.  Sea- 
bom  A  Barry  Wright,  for  defendant  in  er- 
ror. 

COBB,  J.  Prior  to  1872  there  was  no  law 
authorizing  any  officer  to  transfer  a  tax  ex- 
ecution. Smith  v.  Mason,  48  Ga.  177;  State 
y.  Wlngfield,  69  Ga.  202.  In  that  year  an 
act  was  passed  which  authorized  "the  officer 
whose  duty  it  is  to  enforce"  such  an  execu- 
tion to  transfer  it  to  the  party  paying  the 
same,  and  giving  such  transferee  all  the 
rights  as  to  enforcing  the  execution  and 
priority  of  payment  as  might  hare  been  ex- 
ercised before  the  transfer.  This  act,  with 
Its  various  amendments,  is  now  embraced 
in  Pol.  Code  1806,  f  888.  Upon  what  officer 
is  imposed  the  doty  of  enforcing  a  tax  ex* 
ecution?  Is  It  upon  the  officer  who  issues  the 
execution,  or  upon  the  officer  who  levies  it? 
Executions  are  enforced  by  levy,  and  it  would 
seem  that  the  officer  upon  whom  the  duty 
devolved  of  enforcing  an  execution  wohld  be 
the  officer  who  Is  authorized  and  required  to 
levy  the  same.  As  a  general  rule,  the  tax 
collector  has  no  authority  to  levy  a  tax  ex- 
ecution. The  exception  is  in  counties  which 
contain  a  population  of  75,000  or  more.  Pol. 
Code  1895,  S  958.  Therefore,  except  in  those 
counties,  the  authority  to  transfer  a  tax  ex- 
ecution rests,  not  with  the  tax  collector,  but 
with  the  sheriff  or  other  officer  who  may  be 
authorized  by  law  to  levy  the  same.  In 
1879,  in  the  case  of  Johnson  v.  Christie,  64 
Ga.  117,  it  was  held  by  two  Justices  that  the 
OomptroUer  (General  had  no  authority  to 
transfer  a  tax  execution  issued  by  him  against 
wild  land.  In  1890,  in  Scott  v.  Stewart,  84 
Ga.  772,  11  S.  B.  897,  the  decision  in  John- 
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son  Y.  Christie  was  declared  to  be  unsound 
by  two  of  the  justices,  but  was  neyftrtheless 
followed  in  a  decision  concurred  in  by  the 
three  justices,  upon  the  ground  that  the 
decision  had  been  made  nearly  11  years  be- 
fore; the  bench,  the  bar,  and  the  people  had 
acted  upon  it  during  all  that  time;  property 
rights  had  been  acquired;  and  It  was  not 
deemed  wise  to  overrule  the  decision,  and 
bring  about  the  confusion  and  litigation  inci- 
dent to  a  change  in  the  decision.  The  later 
decision  was  followed  in  HorA  y.  Johnson, 
87  Ga.  448,  18  8.  B.  638.  These  decisions  are 
controlling  In  principle  where  the  right  of 
the  tax  collector  to  transfer  a  tax  execution 
is  involved.  We  have  not  been  able  to  iind 
any  direct  ruling  by  this  court  to  the  effect 
that  a  tax  collector  cannot  transfer  a  tax 
execution,  but  this  seems  to  have  been  tacitly 
recognized  as  the  law  since  the  ruling  was 
made  that  the  Comptroller  General  did  not 
have  this  authority.  See,  in  this  connection, 
Freeman  t.  Holcombe^  67  Ga.  337;  Fuller 
v.  Dowdell,  85  Ga.  463,  11  S.  B.  773;  Wilson 
V.  Herrington,  86  Ga.  777,  18  S.  B.  129; 
Blalock  V.  Buchanan,  114  Ga.  564,  40  S.  B. 
717.  The  prevailing  opinion  among  the  bar 
and  the  people  since  the  decision  in  Johnson 
V.  Christie,  which  was  rendered  nearly  25 
years  ago,  has  been  that  no  officer  is  author- 
ized to  transfer  a  tax  execution  except  the 
officer  who  is  clothed  with  the  power  to  levy 
it  And  even  if  the  reasoning  at  the  begin- 
ning of  this  opinion  may  not  be  to  every  legal 
mind  altogether  satisfactory,  the  reason  for 
allo^ving  the  principle  of  the  decision  in 
Johnson  ▼.  Christie  to  now  be  operative 
bears  upon  us  at  this  time  with  greater  force 
than  it  did  upon  the  court  as  constituted  in 
1890,  when  the  decision  in  Scott  v.  Stewart 
was  rendered.  In  the  case  now  before  us— 
an  action  for  the  recovery  of  land — ^the  evi- 
dence demanded  a  finding  in  favor  of  the 
plaintiff  on  the  question  of  title,  unless  the 
defendant  had  succeeded  in  establishing  a 
title  derived  through  a  tax  sale.  The  valid- 
ity of  the  tax  sale  depended  upon  the  question 
of  whether  a  tax  execution  could  be  lawfully 
transferred  by  the  tax  collector  of  Floyd 
county— a  county  having  a  population  of  less 
than  76,000.  Having  reached  the  conclu- 
sion that  this  cannot  be  done,  the  only  legal 
result  that  could  have  been  reached  was  a 
verdict  for  the  plaintiff  on  the  question 'of 
title.  While  the  court  directed  a  verdict  for 
the  plaintiff  on  another  theory  of  the  case, 
and  the  defendant  complains  that  the  court 
erred  in  so  doing,  the  plaintiff  also  ^y  cross- 
bill complains  that  the  court  erred  in  admit- 
ting in  evidence  the  sheriff's  deed  and  the 
tax  execution  under  which  the  levy  was 
made,  upon  the  ground  that  the  tax  execu- 
tion had  been  illegally  transferred;  and  in 
this  ruling  we  think  the  court  erred.  The 
execution  and  the  deed  should  have  been  ex- 
cluded from  evidence.  As  the  point  tnus 
raised  in  the  cross-bill  is  controlling  upon  the 
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case,  we  have 'decided  tbe  questloii  In  the 
cro88-l))U  flnt  Monroe  v.  Lippman,  115  Oa. 
164,  41  a  B.  717,  and  dtationa.  When  a 
case  la  absolutely  controlled  by  the  decision 
of  tbe  assignments  of  error  in  tbe  cross-bill, 
as  will  be  seen  from  the  case  Just  cited,  the 
usual  practice  has  been  to  dismiss  the  writ 
of  error  on  tbe  main  bill;  the  effect  of  the 
dismissal  being  to  allow  the  Judgment  com- 
plained of  in  that  bill  to  stand  affirmed.  We 
see  no  reason  for  departing  from  this  prac- 
tice in  the  present  case. 

All  of  the  assignments  of  error  except  one 
refer  to  matters  which  are  entirely  imma- 
terial, under  the  view  we  haye  taken  of  the 
case.  In  the  one  assignment  of  error  Just 
r^erred  to,  the  defendant  complains  that  the 
court,  aftet  having  directed  the  Jury  to  iind 
in  favor  of  the  plaintiff  on  the  question  of  ti- 
tle and  mesne  profits  at  the  lowest  proved 
amount,  instructed  them  to  find,  in  addition, 
that  the  def aidant  be  subrogated  to  the  rights 
of  the  transferee  under  the  tax  execution; 
the  complaint  being  that  there  were  no  plead- 
ings to  authorize  such  a  direction,  nor  were 
there  proper  parties  before  the  court  This 
direction,  as  is  apparent,  was  in  favor  of  the 
defendant  The  plaintiff  is  not  complaining, 
and,  if  the  pleadings  are  not  sufficient,  and 
the  court  did  not  have  before  it  proper  par- 
ties to  authorize  the  direction,  we  would  not 
reverse  the  Judgment  for  this  reason  at  the 
instance  of  the  defendant  If  this  part  of 
the  verdict  confers  upon  the  defendant  no 
rights,  no  harm  has  been  done.  If  it  has 
the  effect  to  confer  upon  him  any  rights 
of  which  he  does  not  desire  to  avail  himself, 
he  is  at  liberty  to  enter  upon  the  records  of 
the  court  a  written  renunciation  of  all  rights 
under  the  verdict 

Judgment  on  the  cross-bill  of  exceptions 
reversed.  Writ  of  error  on  tbe  main  bill  of 
exceptions  dismissed.  AH  the  Justices  con- 
curring. 


(120  Go.  85a) 

ORIBR  V.  NORTH  &  SOUTH  MACON  ST. 
RY.  CO. 

(Supreme  Gonrt  of  ^  Georgia.    June  9,  1904.) 

TBOVIBr-nOlTSTTIT— EVIDENCE   OF  TITLB. 

1.  This  being  an  action  of  trover,  and  the  evi- 
dence introduced  in  behalf  of  the  plaintiff  show- 
ing that  title  to  the  property  sued  for  was  not 
in  the  plaintiff  at  the  time  the  suit  was  filed, 
there  was  no  error  in  granting  a  nonsuit,  or 
in  refusing  to  strike  tbe  defendant's  answer, 
which  set  forth  substantially  the  facts  dis- 
closed by  the  evidence  for  the  plaintiff. 

(Syllabus  by  the  Court) 

Brror  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Clark  Grier  against  the  North 
ft  South  Macon  Street  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error. 

\1.  Bee  Trorer  saA  OoATenloii,  voL  47,  Cent  Dig. 
i».  in. 


This  was  an  action  of  trover  to  recover  30 
electric  railway  poles.  In  1901  Sparks,  the 
president  of  the  defendknt  company,  wrote 
to  plaintiff  a  letter,  stating  that:  "Tou  can 
ship  me  125  poles  at  the  prices  named  in 
your  favor  of  the  25tlu  I  want  black  cy- 
presa  €ret  me  good  ones."  What  these  pri- 
ces were  does  not  distinctly  ai^ear.  125 
poles  were  shipped  by  plaintiff  to  defendant 
in  compliance  vfith  this  order.  On  March 
4,  1902,  Sparks  wrote  plaintiff,  lnck>eing  a 
check  for  $1(X),  and  stating  that  he  would 
use  as  many  of  the  poles  as  possible,  and  the 
balance  of  the  purchase  price  would  be  Bent 
later.  The  defendant  afterwards  declined  to 
pay  for  90  of  the  poles  on  the  ground  that 
they  were  not  of  the  character  ordered.  The 
present  action  is  brought  to  recover  these 
poles.  On  September  20th  plaintiff  wrote  to 
Sparks  inquiring  as  to  the  number  of  polelB 
used,  and  asking  for  a  statement  and  for 
payment  of  any  balance  which  might  be  due 
him.  Sparks  answered  this  letter,  stating 
that  there  was  no  balance  due  plaintiff.  On 
November  27th  Sparks  wrote  plaintiff,  inclos- 
ing a  statement  showing  a  balance  in  favor 
of  phiintlff  of  (19.25,  a  check  f6r  which 
amoimt  was  inclosed.  This  statement  char- 
ged plaintiff  with  the  (100  previously  paid; 
freight  ^;  "30  poles  condemned  at  ilM, 
$45";  drafi  inclosed,  «19.2S.  Nothing  fur- 
ther  was  done  by  plaintiff  until  in  Decem- 
ber, 1902,  when  he  employed  counsel  to  re- 
cover the  30  poles  for  which  the  defendant 
had  not  paid  Urn.  His  counsel  wrote  to 
Sparks,  making  demand  on  him  for  the  90 
poles.  Sparks  replied  to  this  letter,  stating 
that  he  could  not  return  the  poles  because 
he  had  used  them  for  fence  posts,  and  that 
he  was  willing  to  pay  whatever  they  were 
worth  for  that  purpose.  On  the  trial  the 
plaintiff  testified  that  the  125  poles  were 
shipped  defendant  *'on  approvaL"  The  court 
overruled  a  demurrer  to  defendant's  an- 
swer, and  granted  a  nonsuit  To  both  of 
these  judgments  the  plaintiff  excepted. 

Akerman  ft  Akerman,  for  plaintiff  in  er- 
ror. W.  C.  Nottingham  and  Bacon,  Miller  & 
Brunson,  for  defendant  in  error. 

COBB,  J.  (after  stating  the  foregoing 
facts).  The  theory  of  the  plaintiff's  case  was 
that  the  contract  between  the  parties  was 
one  of  bailment;  that  the  125  poles  were 
shipped  to  the  defendant  under  an  under- 
standing that  it  was  to  acc^t  such  as  were 
satisfactory,  and.  reject  those  which  were  un- 
suited  to  the  purpose  for  which  they  were 
ordered;  that  those  rejected  remained  the 
property  of  the  plaintiff,  no  title  having  pass- 
ed until  after  acceptance;  and  that  the  30 
poles  having  been  rejected,  defendant  never 
acquired  title  to  them,  and  its  use  of  them 
for  fence  posts  was  a  conversion.  The  de- 
fendant's theory  was  that  the  contract  was 
a  sale  with  a  warranty  of  fitness,  that  title 
passed  to  all  of  the  poles,  and  that  there  had 
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been  a  breach  of  the  warranty  as  to  30  of  the 
poles.  If  the  defendant's  theory  was  cor* 
rect,  It  had  a  perfect  right  to  keep  all  of  the 
poles,  notwithstanding  there  might  have 
been  a  breach  of  the  warranty  as  to  some  of 
them,  and  claim  a  deduction  from  the  pur- 
chase price  for  whatever  amount  was  rep- 
resented by  the  diCCerence  in  value  between 
the  poles  as  contracted  for  and  as  actually 
furnished.  See  Cook  v.  Finch,  117  Ga.  541, 
44  S.  E.  d5.  When  the  evidence  is  taken  as 
a  whole,  this  seems  to  be  the  truth  of  the 
case.  The  pliOhtiff  testified  that  the  poles 
were  shipped  to  the  ^defendant  "on  approve 
al,"  and  the  correspondence  seems  to  indi- 
cate an  ordinary  sale  with  a  warranty  as  to 
fitness.  If  there  is  any  conflict  between  the 
oral  testimony  and  the  correspondence,  the 
latter  ought  to  control.  Taking  this  corre- 
spondence in  its  entirety,  we  think  the  trial 
Judge  reached  the  right  conclusion,  and  that 
there  was  ho  error  in  granting  a  nonsuit  or 
in  refusing  to  strike  the  defendant's  answer, 
which  set  forth  substantially  ^e  facts  as 
they  appeared  in  evidence. 

Judgment  affirmed;    All  the  Justices  con* 
carriSig; 


(120  Oa.  418) 

JOLLY  et  al.  ▼.  MATTHBWS. 
(Supreme  Court  of  Georgia.    June  0,  1904.) 

APPEAL— BEVIBW. 

1.  The  errors  assigned  were  that  the  verdict 
was  contrary  to  law  And  without  evidence  to 
support  it,  and  contrary  to  a  designated  por- 
tion of  the  diarge  of  the  court.  The  evidence, 
though  conflicting,  was  sufficient  to  authorize 
the  verdict,  and  the  judgment  overruling  the 
motion  for  new  trial  is  affirmed. 

(Syllabus  by  the  (joort.) 

mirror  from  Superior  Court;  Gordon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  T.  F.  Jolly  and  others  and 
S.'  A.  Matthews.  From  the  Judgment,  Jolly 
and  others  bring  error.    Afllrmed. 

Starr  &  Erwin,  for  plaintifts  in  error.  Can- 
trell  &  Ramsaur,  tor  defendant  in  error. 


EVANS.  J. 
concurring. 


Affirmed.     All  the  Justices 


(120  Gt.  S79) 

flARPBR  V.  RICHARDS. 
(Supreme  Court  of  Georgia.,    June  9,  1904.) 

TBOVBBr^PBTITIOlf— DBSCBIPTXON  OF  PBOPSBTT. 

1.  Where,  In  an  action  of  trover  and  bail,  the 
property  sought  to  be  receveted  is  described  as 
''a  certain  watermelon,  imperial  species,  dark 
colored,  faint  white  striped,  weight  67  pounds, 
of  the  value  of  fifty  cents,"  the  description  is 
sufficient  to  identify  the  property,  and  the  peti- 
tion is  not  demurrable  for  InsufBciency  of  the 
description  of  the  property  alleged  to  have  been 
converted.  Farmers'  Alliance  Warehouse  0>.  v. 
McElhannon.  25  S.  B.  558,  98  Ga.  394;  6 
Bne.  PL  &  Pr.  068,  and  cases.dted  hi  note  L 

(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Washinttton,-  W. 
H.  Toombs,  Judge. 

Action  by  W.  P.  Harper  «gainst  Reginald 
Richards.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

James  M.  Pitner,  for  plaintiff  in  error.  W. 
A.  Slaton,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  reversed*  All  the 
Justices  concurring. 


(ISO  Ga.  SI2) 
NELSON  v.  STATE. 
(Supreme  Court  of  Georgia.    June  8,  1904.) 

CBIMINAL  LAW-^OBBTIOBABI. 

1»  There  being  no  complaint  that  any  error  of 
law  was  committed  by  the  trial  court,  and  the 
evidence,  though  circumstantial,  being  sufficient 
to  authorise  the  verdict,  the  judge  of  the  su- 
perior court  did  not  err  in  overruling  the  cer- 
tiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Judge. 

Bob  Nelson  was  convicted  of  crime.  From 
an  order  refusing  a  certiorari,  he  brings  er- 
ror.   Affirmed. 

C.  B.  Brunson,  for  plaintiff  in  error.  Wm* 
Brunson,  Sol.  Gen.,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(UO  Ga.  m) 
KIMSET  et  al.  v.  AIiLISON. 

(Supreme  Court  of  Georgia.    June  9,  1904.) 

WIIXa—BSVOCATION— KVIPENCB. 

1.  Where  to  the  probate  of  a  will  a  caveat  ia 
ffied  upon  the  ground  that  the  testator  had  re- 
voked It,  declarations  accompanying  an  act  of 
revocation  or -attempted  revocation  are  admis- 
sible in  evidence  (Patterson  v.  Hickey^  32  Ga. 
156;  Cobb  v.  Battie,  34  Ga.  458) ;  but  declara- 
tions of  a  testator  that  his  will  had  been  lost 
or  stolen,  and  that  it  was  no  lonser  his  wUl, 
these  declarations  not  acoompanying  any  act 
which  o>uld  be  construed  as  an  act  of  revoca- 
tion or  attempted  revocation,  are  inadmissible 
(Mallery  v.  Youne.  22  S.  E.  142,  94  Ga.  804 : 
Jones  V.  Grogan,  25  S.  B.  590,  98  (H.  552;  1 
Gr.  Bv.  [16th  Ed.]  S  108). 

2.  The  evidence  authorized  the  verdict,  and 
there  was  no  abuse  of  discretion  in  refusing  a 
new  trial. 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Ck>urt,  Habersham 
County;   B.  D.  Evans,  Judge. 

Action  between  J.  J.  Kimsey  and  othenr 
and  W.  T.  Allison.  From  the  judgment  Kim- 
sey and  others  bring  error.    Affirmed. 

J.  C.  Edwards  and  J.  B.  Jones,  for  plaln< 
tiffs  in  error.  Howard  Thompson  and  H.  Ih 
Perry,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  affllnned.  All 
the  Justices  concurring,  except  BYANS^  Jft, 
disqualified. 
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ALLEN  T.  KESSLER. 
(Suprem*  Ck>urt  of  Georgia.     June  8,  1904.) 

,NEW    TBIAI^— EXCLUSION    OF   EVIDENOK. 

1.  The  general  rale  is  that,  in  order  for  the 
exclusion  of  oral  evidence  to  be  considered  as  a 
ground  for  a  new  trial,  it  must  appeal  that  a 
pertinent  question  was  asked,  that  the  court 
refused  to  allow  the  answer,  and  that  a  state- 
ment was  made  to  the  court  at  the  time  show- 
ing what  the  answer  would  be,  and  that  such 
testimony  was  material  and  would  have  bene- 
fited the  complaining  party.  Grififin  v.  Hender- 
son, 43  S.  E.  712,  117  Ga.  382,  and  citations. 
In  view  of  this  rule,  neither  of  the  grounds  of 
the  amended  motion  for  a  new  trial  properly 
presents  any  question  for  determination. 

2.  The  verdict  was  warranted  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  between  Amy  Allen  and  Henry 
Kessler.  From  the  judgment,  Allen  brings 
error.    Affirmed. 

Daley,  Moore  ft  Cochran,  for  plaintiff  In 
error.  M.  R.  Freeman  and  Hardeman,  Davis, 
Tnmer  &  Jones,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(120  Ga.  305) 

GRAY  V.  STATE. 
(Supreme  Court  of  Georgia.    June  8,  1904.) 

CBIMINAI.    LAW— NEW    TBIAIr-aSOXINnS. 

1.  The  motion  for  a  new  trial,  the  overruling 
of  which  is  the  only  ground  of  complaint  in  the 
bill  of  exceptions,  does  not  attack  any  ruling 
of  the  trial  judge  as  being  erroneous  in  law, 
but  complains  merelv  that  the  verdict  was  con- 
trary to  law  and  the  evidence.  The  evidence 
for  the  state  made  out  a  clear  case  of  murder. 
This  was  met  only  by  the  statement  of  the  ac- 
cused. The  verdict  finding  the  accused  guilty 
as  charged  was  fully  warranted,  and  the  judg- 
ment overmling  the  motion  for  a  new  trial 
is  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Dooly  County; 
Z.  A.  Littlejohn,  Judge. 

Elton  Gray  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Crum  &  Jones  and  W.  H.  Dorris,  for  plain- 
tiff in  error.  F.  A.  Hooper,  Sol.  Gen.,  and 
John  C.  Hart,  Atty.  Gen.,  for  the  State. 


CANDLER,  J. 
concur. 


(120  Ga.  3») 


Affirmed.    All  the  Justices 


D0T80N  T.  HAWBS. 
(Supreme  Court  of  Georgia.     June  0,  1004.) 

CEBTIOBABI    TO    JUSTICE— DISMISSAL. 

1.  No  disputed  issue  of  fact  was  raised  by  the 
petition  for  certiorari,  and  its  dismissal  on  the 
ground  stated  in  the  record  waa  therefore  er- 
roneous. 

(Syllabus  by  the  Court) 


Error  from  Superi<»r  Court,  Warren  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  W.  M.  Hawes  against  Austin 
Dotson.  Judgment  of  justice  court  for  plain- 
tiff. From  an  order  dismissing  the  petition 
for  certiorari,  defendant  brings  error.  Re- 
versed. 

L.  D.  McGregor  and  S.  H.  Sibley,  for  plain- 
tiff in  error.  Wm.  M.  Hawes*  for  defendant 
in  error. 

CANDLER,  J.  The  plaintiff  In  error  ex- 
cepts to  the  dismissal  b^  the  superior  court 
of  bis  petition  for  certiorari  from  the  Judg- 
ment of  a  justice  of  the  peace.  It  appears 
from  the  record  that  the  sole  ground  for 
dismissing  the  petition  was  that  it  sought  to 
review  questions  of  both  law  and  fact,  and 
that  therefore  certiorari  was  not  available 
as  a  remedy.  Our  consideration  of  the  case 
will  therefore  not  include  a  decision  of  the 
points  sought  to  be  raised  by  the  petition, 
for  they  have  not  yet  been  passed  upon  by 
the  lower  court;  but  will  be  confined  to  a 
determination  of  whether,  under  the  petition, 
disputed  issues  of  fsct  wore  brought  up  for 
review. 

The  case  in  the  justice's  court  arose  on  an 
affidavit  of  illegality  filed  to  arrest  the  fore- 
closure of  a  bill  of  sale.  The  defendant  in 
that  court  was  the  plaintiff  in  c^tiorari,  and 
is  the  plaintiff  in  error  in  this  court  In  his 
petition  for  certiorari  he  recites  the  intro- 
duction by  the  plaintiff  in  fi.  fa.  of  num^ous 
documents  to  which  objection  was  made  for 
alleged  defects  apparent  on  the  face  of  the 
record,  and  upon  the  admission  of  which  in 
evidence  he  assigns  error.  He  also  recites 
the  introduction  of  certain  documentary  evi- 
dence in  his  own  behalf,  and  the  rulings  of 
the  magistrate  as  to  the  probative  value 
thereof,  to  which  he  likewise  excepted.  We 
are  unable  to  find  anything  in  the  petition 
for  certiorari  which  raises  what  could  prop- 
erly be  termed  a  disputed  issue  of  fact  The 
nearest  approach  to  such  an  issue  is  the 
point  made  as  to  the  effect  of  certain  of  the 
papers  introduced  in  evidence,  and,  as  noth- 
ing more  than  a  construction  of  those  papers 
is  involved,  it  cannot  be  said  that  an  issue 
of  fact  is  raised.  The  case  falls  squarely 
within  the  test  prescribed  by  Mr.  Justice 
Cobb  in  Toole  v.  Edmondson,  104  Ga.  784, 
81  S.  E.  29,  to  determine  whether  a  case  in- 
volves a  question  of  law  or  one  of  fact:  'If, 
upon  considering  the  entire  evidence,  wheth- 
er it  be  derived  from  an  agreed  statement  of 
facts,  oral  testimony,  documents^  or  other 
source,  it  would  be  proper,  if  the  case  were 
on  trial  in  the  superior  court,  for  the  judge 
to  direct  a  verdict  a  question  of  law  only 
would  be  involved."  Such  a  case  is  present- 
ed by  the  present  record,  and  it  was  there- 
fore error  for  the  court  below  to  dismiss  the 
petition  for  certiorari. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


Ga«) 
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(120  Oa.  MS) 

SHARP  ▼.  JONES. 
(Sapreme  Court  of  Georgia.    June  8,  1904.) 

▲FFEAI/— BBVIBW— NEW  TBIAI.. 

1.  Th«  sole  inue  was  the  location  of  a  liii« 
between  coterminons  landowners  deriving  title 
from  a  common  grantor.  There  was  evidence 
tending  to  support  the  contentions  of  both  par- 
ties. The  verdict  was  approved  by  the  trial 
judge,  and,  as  no  error  of  law  is  complained  of, 
the  judgment  overruling  the  motion  for  nejv 
trial  is  affirmed. 

(Syllabus  by  the  Gourt) 

Brror  trom  Superior  Court,  Haralson  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  between  M.  £.  Sharp  and  L.  P. 
Jones.  From  the  Judgment,  Sharp  brings 
error.    Affirmed. 

W.  R.  Hutcheaon,  for  plaintiff  In  error. 
B.  S.  Grifilth  and  James  Beall,  for  defendant 
In  error. 

EVANS,  J.  Judgment  affirmed.  All  the 
Juatlcea  concurring. 


(12a  Oa.  8U) 

FROST  T.  STATE. 
(Supreme  Ck>urt  of  Georgia.    June  8,  1901) 

OAUING— BVIDENOB. 

LTiie  defendant  was  indicted  for  the  of- 
fense of  playing  and  betting  at  cards.  The  evi- 
dence disclosed  that  in  a  certain  house  one  of 
the  persons  named  in  the  indictment  was  lying 
on  the  floor,  supported  on  his  elbows,  with  his 
head  from  under  the  bed,  shuffling  a  deck  of 
cards.  The  others  were  arranged  around  In  a 
circle,  in  the  center  of  which  was  30  or  40 
cents  in  nickels.  The  defendant  was  included 
among  those  who  were  in  the  circle,  and  was 
on  his  knees.  This  was  the  tableau  which  met 
the  gaze  of  the  police  officer  and  another  per- 
son who  was  with  him,  when,  without  wammg, 
they  entered  the  house.  The  jury  could  infer 
from  this  evidence  the  defendanrs  guilt,  and 
their  finding,  approved  by  the^trial  judge,  will 
not  be  disturbed. 

(Syllabus  by  the  0>urt.) 

Error  from  Gity  Court  of  La  Grange;  F. 
M.  Longley,  Judge. 

George  Frost  was  convicted  of  gambling, 
and  brings  error.    Affirmed. 

A.  H.  Thompson,  for  plaintiff  In  error. 
Hairy  Reevea,  for  the  State. 

EVANS,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(120  Ga.  465) 

SOUTHERN  RT.  00.  v.  CLARIDAT. 
(Supreme  Court  of  Georgia.    June  10,  1904.) 

NXW    TBIAIi— IN8TBT7CnOI?B— I88in». 

1.  Where,  on  the  trial  of  an  action  for  dam- 
ages for  personal  injuries,  counsel  for  the  plain- 
tiff announced  to  the  court  and  jury  that  he 
claimed  nothing  for  permanent  injuries,  a 
charge  of  the  court,  which,  fairly  construed,  au- 
thorised a  recoverv  for  permanent  injuries,  was 
erroneous,  and,  when  the  verdict  for  the  plain- 
tilf  was,  under  the  evidence,  extremely  liberal, 
cause  for  a  new  trial. 

(Syllabus  by  the  C3ourt.> 


Error  from  Superior  (^urt,  Gknrdon  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  Henry  Clariday  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Revers- 
ed. 

Shumate  &  Biaddoz  and  Harkina  &  Dodd, 
for  plaintiff  in  error.  W.  R.  Rankin,  for  de- 
fendant in  error. 

FISH,  P.  J.  Clariday  sued  the  Southern 
Railway  Company  for  damages  for  personal 
injuries.  There  was  a  verdict  for  the  plain- 
tiff. To  the  overruling  of  its  motion  for  a 
new  trial  the  defendant  excepted.  On  the 
trial  plaintiff's  counsel  announced  to  the 
court  and  jury  that  the  plaintiff  claimed 
nothing  for  permanent  injuries.  The  court 
instructed  the  jury  as  follows:  "In  the  event 
you  should  And  that  he  [the  plaintiff]  has 
not  entirely  recovered,  and  is  still  unable  to 
do  as  much  manual  labor  as  he  would  had 
he  not  been  injured,  you  would  allow  him 
something  for  that,  from  now  up  to  the  time 
be  would  entirely  recover,  and  would  get 
the  present  yalue  of  that  at  seven  per  cent" 
Brror  is  assigned  upon  this  charge  in  the 
motion  for  a  new  trial,  one  of  the  grounds 
of  alleged  error  being  that  it  in  effect  au- 
thorized a  recovery  of  damages  for  perma- 
nent injuries  in  the  face  of  the  fact  that 
plaintiff's  counsel  had  announced  to  the  court 
and  jury  that  none  were  claimed.  We  think 
the  point  well  taken.  While  the  words  "per^ 
manent  injuries"  were  not  in  the  charge,  ex- 
cepted to,  the  language  used  plainly  author- 
ized a  recovery  for  the  plaintiff's  diminished 
physical  c&p&dty  to  work  from  the  time  of 
the  trial  to  some  indefinite  period  in  the  fu- 
ture when  he  might  entirely  recover.  Such 
a  recovery  would  certainly  be  for  future  dis- 
ability to  labor,  and  might  possibly  cover 
permanent  disability.  The  amount  of  the 
verdict  was  extremely  liberal,  and  the  error 
in  the  charge  requires  the  grant  of  a  new 
trial. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

C120  6a.  885) 
HIXON  V.  ASBURT  et  al. 
(Supreme  Court  of  (Georgia.    June  9,  1904.) 

OBJEGTIOIV  TO  EVIDENCE. 

1.  **An  objection  made  generally  to  the  In 
troduction  of  specified  evidence  as  a  whole  if 
not  well  taken  when  some  of  It  is  admissible." 
Ray  V.  Cbmp,  30  S.  B.  242,  110  Oa.  818. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Taliaferro 
County;  B.  D.  Bvans,  Judge. 

Action  between  J.  W.  Hizon  and  Robert 
Asbury  and  others.  From  the  Judgment, 
Hixon  brings  error.    Affirmed. 

CoWej  Sc  Sims,  for  plaintiff  in  error.  Saml. 
H.  Sibley,  for  defendants  in  error. 

t  i.  See  Trial,  voL  M.  Cent  Dig.  |  Stt. 


902 


47  SODTHlfiASTBRN  BBPOUTEEL 


(Ga. 


SIMMONS,  0.  J.  Judgment  affirmed.  All 
the  Justices  concurring,  except  BYANS,  J^ 
disqualified. 


(120  On.  451) 

KNOWLBS  et  ux.  y,  STEGALL. 
(Supreme  CJourt  of  Georgia,    June  10,  1904.) 

TBOVEB— FORECLOSURE    OF    LANDLORD'S    LlSli^ 
INSTRUCTIONS. 

1.  Wliere  a  tenant  brought  trover  for  a  por- 
tion of  a  crop  made  by  him  and  levied  on  under 
execution  against  him  in  favor  of  his  landlord, 
•issued  upon  proceedings  to  foreclose  a  landlord's 
lien  for  supplies  famished  to  make  the  crop, 
which,  after  the  levy,  was  sold  at  private  sale 
by  the  landlord,  it  was  erroneous  to  give  in 
charge  to  the  jury  an  instruction  which  couM 
be  fairly  construed  to  mean  that  the  failure  of 
the  tenant  to  file  a  counter  affidavit  in  the  fore- 
closure proceedings  would  prevent  a  recovery 
by  him  in  the  trover  snit  ^ 

(Syllabus  by  the  Oourt) 

EiTor  from  City  Court  of  Cartersville ;  A. 
M.  Foute,  Judge. 

Action  by  James  Knowles  and  wife  against 
J.  P.  Stegall.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Reversed. 

J.  B.  Conyers,  for  plaintiffs  in  error.  G. 
H.  Aubrey  and  T.  0.  Milner,  for  defendant 
m  error. 


FISH,  P.  J.  Knowles  and  wife  brought 
trover  against  Stegall  for  certain  com. 
There  was  a  verdict  for  defendant  Plain- 
tiffs moved  for  a  new  trial,  which  was  re- 
fused, and  they  excepted. 

On  the  trial  it  appeared  that  the  corn  had 
been  levied  on  under  an  execution  issued 
up6n  proceedings,  brought  by  Stegall  against 
Knowles,  to  foreclose  a  lien  which  the  for- 
mer claimed,  as  landlord,  for  supplies  fur- 
nished to  the  latter,  as  his  tenant,  to  make 
the  crop  of  which  the  com  was  a  part  Aft- 
er the  levy,  Stegall  sold  the  corn  at  private 
sale,  and  the  case  turned  largely  upon  his 
right  to  so  dispose  of  it  He  contended  that 
he  bad  express  authority  from  Knowles  to 
do  so.  Knowles  denied  this,  and  he  and  hia 
wife  contended  that  the  corn  was  not  sub- 
ject to  the  execution.  In  the  motion  for  a 
new  trial,  complaint  was  made,  in  general 
terms,  of  several  excerpts  from  the  charge 
of  the  court  to  the  Jury.  These  instractions, 
with  one  exception,  we  think,  state  correct 
abstract  principles  of  law;  so  they  require 
no  further  consideration.  Anderson  v.  South- 
ern Railway  Co.,  107  Ga.  500,  33  S.  B.  644. 
The  court  charged  the  Jury  as  follows:  "I 
charge  you  further  that  where  a  lien  fi.  fa., 
such  as  the  one  in  evidence  here,  is  levied 
upon  property  of  the  defendant  in^'fl.  fa., 
that  a  counter  affidavit  is  the  tnroper  remedy 
for  the  defendant  You  look  to  the  evidence 
and  see  if  any  counter  affidavit  was  filed  by 
the  defendant  in  this  case."  While  the  as- 
signment of  error  upon  this  charge  was  gen- 
eral, we  think  it  meritorious,  as  the  charge 
was  not  a  correct  or  accurate  statement  of 


the  law,  and  an  examination  of  the  record 
discloses  that  the  complaining  parties  were 
injured  thereby.  Anderson  v.  Southern  Rail- 
way Co.,  supra.  The  Jury  might  well  have 
understood  from  this  charge  that  the  only 
proper  remedy  Knowles  had,  when  hia  crop 
was  levied  on,  was  to  file  a  counter  affida- 
vit and,  if  he  had  failed  to  do  this,  he  and 
his  wife  could  not  recover  in  trover,  though 
the  corn  sued  for  had  been  Illegally  seized 
under  the  execution,  and  subsequently  sold 
by  Stegall  without  authority.  It  did  not  ap- 
pear that  a  counter  affidavit  had  been  filed. 
A  new  trial  should  have  been  granted. 

Judgment  reversed.    All  the  Justices  con- 
curring. 


(120  Gft.  414) 
BLACKSTOCK  v.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia.    June  9,  1904.) 

RtTISAEVCS— ACTION  l^B  DAMAOM— FLBADIHO— 

EVIDENCB. 

1.  In  an  action  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  erection  and 
maintenance  of  a  nuisance  by  the  defendant  it 
is  not  erroneous  to  refuse  to  allow  the  plain- 
tiff to  amend  his  petition  by  striking  therefrom 
the  allegation  as  to  the  erection  of  the  Boi- 
sance;  and  by  alleging  that  prior  to  the  time 
the  damages  sued  for  are  alleged  to  have  ac- 
crued he  gave  notice  to  the  defendant  of  the 
existence  of  the  nuisance,  and  requeated  an 
abatement  of  the  same,  and  that  the  def^dant 
failed  to  comply  with  such  request 

2.  Where,  in  such  an  action,  the  defendant 
denies  the  allegations  as  to  the  erection  and 
maintenance  of  the  nuisance,  and  the  evidence 
for  the  plaintiff  fails  to  show  that  the  nuisance 
was  erected  by  the  defendant,  a  nonsuit  is 
proper. 

(Syllabus  by  the  Court.) 

BJrror  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Action  by  J.  R.  Blackstock  against  the 
Southern  Railway  Ck)mpany.  Judgment  for 
defendant  and  plaintiff  brings  error.  Afilrm- 
ed. 

H.  H.  Dean,  for  plaintiff  in  error.  John  J. 
Strickland,  for  defendant  in  error. 

PISH,  P.  J.  The  plaintiff  brought  his  ac> 
tion  for  damages  against  the  Southern  Rall- 
veay  Company.  The  petition  alleges  that  the 
track  of  the  defendant  company  runs  through 
and  over  the  lapds  of  the  plaintiff  and  over 
Mud  creek  on  such  lands;  "that  the  culvert 
or  opening  constructed  by  said  Southern 
Railway  CJompany  over  said  Mud  cre^" 
where  the  creek  '*runs  over  said  road  of  said 
defendant  company  is  too  small  to  allow  the 
free  passage  of  water  hi  times  of  rain,  and  is 
improperly  constrticted,  and  has  been  allow- 
ed by  the  Southern  Railway  Company  to  re- 
main partially  filled  with  mud,  sand,  and 
debris,  and  for  the  past  four  years  has  back- 
ed the  water  of  said  Mud  creek  over  and  vp- 
on  petitioner's  land,  and  caused  said  land  to 
sour,  and  become  unfit  for  cultivation'*;  that 
"some  twenty-five  or  thirty  acres  <tf  said  land 
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bat  been  iu^iired  bj  tbe  backwater  from  said 
embankment  of  said  Soutbern  Railway  Com- 
pany; and  by  reason  of  the  defective  culvert, 
and  by  reason  of  said  culvert  being  too  small 
to  allow  the  free  passage  of  water,  and  by 
reason  of  said  culvert  being  allowed  to  fill 
op  with  said  mud,  sand,  and  debris/'  he  has 
been  unable  to  make  bis  usual  crop  on  the 
land,  and  the  land  has  been  too  wet  for  culti- 
vation; and  that  he  has,  in  consequence 
thereof,  been  damaged  In  a  stated  amount. 
The  trial  resulted  in  a  nonsuit.  In  the  bill 
of  exceptions  error  is  assigned  upon  the 
grant  of  the  nonsuit,  and  also  upon  the  re- 
fusal of  the  court,  pending  the  argument  up- 
on the  motion  for  a  nonsuit,  to  allow  the 
plaintiff  to  amend  his  petition  by  striking 
therefrom  the  allegation  as  to  the  construc- 
tion of  the  culvert  by  the  defendant  com- 
pany, and  the  further  refusal  to  allow  him  to 
amend  the  petition  by  alleging  that  he  gave 
notice  to  the  defendant  company,  before  suit 
was  brought,  for  some  six  or  eight  years 
continuously,  of  the  existence  of  the  nui- 
sance, and  requested  the  abatement  of  the 
same.  Another  assignment  of  error  Is  that 
the  court  erred  In  overruling  the  plaintiff's 
motion  to  rule  out  certain  testimony  of  one 
of  his  witnesses,  brought  out  on  cross-exam- 
ination, tending  to  show  that  at  the  time  the 
culvert  was  constructed  a  different  railroad 
company  was  operating  the  road. 

1.  It  is  very  clear  that  the  cause  of  ac- 
tion set  forth  in  the  petition  was  the  erection 
of  a  nuisance  by  the  defendant  company, 
from  which  the  plaintiff  suffered  damage. 
In  setting  forth  such  a  cause  of  action  it  was 
not  necessary  to  allege  notice  to  the  defend- 
ant company  to  abate  the  nuisance.  Conse- 
quently; if  the  purpose  of  the  proposed 
amendments  was  not  to  change  the  action 
from  one  for  the  erection  and  maintenance 
of  a  nuisance  to  one  for  continuing  a  nui- 
sance erected  by  another,  after  notice  to 
abate  the  same,  the  disallowance  of  the 
amendments  worked  no  injury  to  the  plain- 
tiff. But  If,  as  It  appears  to  us  was  evident- 
ly the  case,  the  purpose  of  the  amendments 
was  to  so  change  the  action,  the  court  very 
properly  refused  to  allow  them.  That  this 
was  the  purpose  of  th^se  offered  amendments 
appears  clear  from  the  fact  that  one  of  them 
proposed  to  strike  the  allegation  as  to  the 
erection  of  the  nuisance  by  the  defendant, 
and  the  other  to  lay  the  foundation  for  an 
action  for  continuing  the  nuisance  after  no- 
tice to  abate  it.  Such  being  the  apparent 
purpose  of  the  amendments,  if  they  had  been 
allowed  a  new  cause  of  action  would  have 
been  set  up.  Where  a  person  has  purchased 
land  upon  which  a  nuisance,  erected  by  a 
former  owner,  exists,  no  cause  of  action  In 
favor  of  one  injured  by  the  nuisance  arises 
against  such  alienee  until  he  has  received 
and  disregarded  a  notice  to  abate  It  Al- 
though the  courts  are  not  harmonious  in 
holding  that  notice  to  abate  Is  necessary  in 
order  to  lay  the  foundation  for  an  action 


against'  the  alienee  of  the  ereotor  of  a  nui- 
sance for  a  continuance  of  the  same,  there  la 
an  abundance  of  authority  to  this  effect,  foi^ 
lowing  Penruddook'8  Oase^  6  Coke,  100,  101, 
So  far  as  this  state  la  concerned,  our  Civil- 
Code  of  1695  is  conclusive  of  the  matter. 
Section  8802  provides:  "The  alienee  of  a  per- 
son owning  the  property  Injured  may  sue  for 
a  continuance  of  the  nuisance;  so  the  alienee 
of  the  property  causing  the  nuisance  is  re- 
sponsible for  a  continuance  of  the  same.  In 
the  latter  case  there  must  be  a  request  to 
abate,  before  action  is  brought"  If,  before 
an  action  can  be  brought  against  the  alienee 
of  the  property  causing  the  nuisance,  there 
must  be  a  request  to  abate  the  nuisance,  then 
it  is  evident  that  no  cause  of  action  arises 
against  such  alienee  until  such  request  Is 
made.  The  cause  of  action  against  him  is 
continuing  a  nuisance  after  having  been  no- 
tified of  Its  existence  and  requested  to  abate 
it  The  remarkB  of  Mr.  Justice  Cobb  in 
Southern  Railway  Company  v.  Cook,  106  6a. 
453,  82  S.  B.  585,  are  very  appropriate  here,. 
as  showing  the  difference  between  the  cause 
of  action  set  forth  in  the  original  petition  in 
the  present  case  and  the  cause  of  action 
ithlch  would  have  been  set  forth  if  the 
amendments  had  been  allowed.  He  said: 
"One  who  erects  a  nuisance  and  also  main- 
tains the  same  is  liable  to  any  one  who  is 
injured  thereby,  and  no  notice  of  the  harm- 
ful effects  resulting  from  the  nuisance  or  re- 
quest to  abate  the  same  Is  necessary  to 
maintain  an  action  agaiust  such  person.  If, 
however,  a  person  come  into  possession  of 
property  upon  which  there  is  an  existing  nui- 
sance, before  an  action  can  be  maintained 
against  such  person  for  continuing  the  nui- 
sance it  is  essential  that  there  should  be  a 
request  to  abate  it  before  any  liability  for 
maintaining  the  same  would  arise"— citing 
Bonner  v.  Welbom,  7  Ga.  296,  314;  W,  &  A. 
R.  Co.  V.  Cox,  93  Ga.  561,  20  S.  B.  68;  Middle- 
brooks  V.  Mayne,  96  Ga.  449,  452,  28  S.  B. 
398^  It  follows  that  the  ruling  of  the  court 
in  refusing  to  allow  these  amendments  must 
be  sustained. 

2.  As  the  plaintiff's  cause  of  action  was  for 
damages  alleged  to  have  been  sustained  by 
him  in  consequence  of  the  erection  and  main- 
tenance of  a  nuisance  by  .the  defendant,  he 
could  not  recover  without  showing  that  the 
nuisance  was  erected  by  the  defendant,  un- 
less the  defendant  admitted  this.  The  de- 
fendant expressly  denied  the  whole  of  the 
paragraph  of  the  petition  wherein  the  erec- 
tion and  maintenaifce  of  the  nuisance  was  al- 
leged. This  put  the  burden  upon  the  plaintiff 
of  proving  his  allegation  that  the  nuisance 
was  erected  by  the  defendant  He  failed  to 
carry  this  burden,  for,  at  most,  his  evidence 
merely  showed  that  the  nuisance  was  on  the 
right  of  way  of  the  defendant  company,  a 
nuisance  caused  by  the  Improper  construc- 
tion of  a  railroad  over  a  creek,  whereby  the 
waters  of  the  creek  are  backed  over  the  land 
of  the  plaintiff^  may  well  exist  on  the  right 
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of  way  of  a  particnlar  railroad  company, 
without  showing  that  each  railroad  company 
erected  the  nuisance.  The  railroad  compa- 
ny may  have  acquired  the  road  after  its  con- 
struction and  the  erection  of  the  nuisance. 
Because  a  railroad  company  may  own  and 
operate  a  particular  railroad,  there  is  no  pre- 
sumption that  it  built  the  road,  or  construct- 
ed an  old  embankment  and  culvert  forming 
a  part  of  the  same.  Certainly  there  can  be 
no  such  presumption  when  it  expressly  de- 
nies that  it  constructed  the  embankment  and 
the  culvert  The  plaintiff  having  alleged 
that  the  defendant  erected  the  nuisance,  the 
defendant  having  denied  this  allegation,  there 
being  no  evidence  to  sustain  it,  and  the  evi- 
dence showing  that  whatever  damages  the 
plaintiff  suffered  were  caused  by  the  defect- 
ive construction  of  the  culvert,  a  verdict  for 
the  plaintiff,  if  rendered,  would  have  been 
without  evidence  to  support  it  Consequent- 
ly the  grant  of  a  nonsuit  was  eminently  prop- 
er. As  will  have  been  seen,  we  have  reach- 
,ed  this  conclusion  without  considering  the 
testimony  tending  to  show  that  the  nuisance 
was  erected  by  a  predecessor  of  the  defend- 
ant company.  So  it  matters  not  whether 
this  testimony  was  rightly  or  wrongly  admit- 
ted by  the  court 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(120  Oa.  888) 

AKRIDGQ  V.  CENTRAL  OF  GEORGIA  RY. 
CO. 

(Supreme  Court  of  Georgia.    June  8»  1904.) 

DIBECTINO   NONSUIT. 

1.  While  the  evidence  in  behalf  of  the  plain- 
tiff was  not  sufficient  to  have  required  a  verdict 
in  his  behalf,  it  was  sufficient  to  have  supported 
such  a  verdict  if  rendered,  and  it  was  therefore 
erroneous  to  grant  a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  A.  D.  Akridge  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

M.  W.  Harris  and  M.  F.  Hatcher,  for 
plaintiff  in  error.-  Hall  &  Wimberly  and  J. 
E.  Hall,  for  defendant  in  error. 

FISH,  P.  J.  Judgment  reversed.  All  the 
Jnsticea  concurring. 


(120  Oft.  284) 

GEORGIA    SOUTHERN  ft   F.    RT.   CO.    v. 
PEARSON. 

(Supreme  Court  of  Georgia.    June  10,  1904.) 

VBNUB— ACTION    AGAINST    BAILBOAD    COMPANT 
—EJECTION  OF  PASSENQEB. 

1.  An  action  against  a  railway  company  for 
A  tort  may  be  brought  in  the  county  of  the 
residence  of  the  company,  when  it  has  no  agent 
In  the  county  where  the  cause  of  action  arose. 


2.  Whei«  a  passenger  purchased  a  ticket  for 
his  transportation  over  several  connecting  rafl- 
roads,  and,  after  using  the  same  for  his  pas- 
sage over  the  initial  road,  was  ejected  from  a 
train  on  a  connecting  road  because  of  the  teSX- 
ure  of  the  agent  of  the  company  from  which  he 
purchased  Uie  ticket  to  properly  stamp  the 
same,  his  alleged  cause  of  action  against  the 
company  that  sold  him  the  ticket,  for  such 
wrongful  ejection,  originated  in  the  county 
where  the  ejection  occurred,  and  not  in  the  one 
where  the  ticket  was  purchased. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  B.  H.  Pearson  against  the  Geor- 
gia Southern  ft  Florida  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Hall  &  Wimberly  and  R.  C.  Jordan,  for 
plaintiff  in  error.  Ross  &  Grace  and  R.  L. 
Anderson,  for  defendant  in  error. 

FISH,  P.  J.  B.  H.  Pearson  sued  the  Geor- 
gia Southern  &  Florida  Railway  Company 
in  the  city  court  of  Macon.  The  allegations 
of  his  petition,  so  far  as  material  to  the  ques- 
tion presented  for  our  decision,  were  as  fol- 
lows: The  defendant  *'i8  a  corporation  op- 
erating its  business  in  the  state  of  Georgiat 
and  having  its  principal  office  and  residence 
in  said  county  of  Bibb."  On  May  24,  1902, 
plaintiff  purchased  a  ticket  from  the  agent 
of  the  defendant  at  Cordele,  Ga.,  for  trans- 
portation from  that  point  to  Charleston,  S.  C, 
ana  return,  via  the  Georgia  Southern  & 
Florida  Railway,  the  Georgia  Railroad,  and 
the  Southern  Railway.  He  used  the  ticket 
to  Macon,  and  there  boarded  a  train  on  the 
Georgia  Railroad  for  Augusta;  and,  when  he 
tendered  his  ticket  to  the  conductor  on  that 
train,  it  was  refused  because  the  selling 
agent  of  the  defendant  at  Cordele  had  failed 
to  properly  stamp  it  At  MiUedgeville  he  was 
ejected  from  the  train  of  the  Georgia  Rail- 
road Company,  and  bad  to  purchase  a  ticket 
to  Augusta,  and  at  Augusta  had  to  purchase 
one  to  Charleston,  and  at  Charleston  had  to 
purchase  one  back  to  Cordele.  He  paid  out 
for  such  tickets  $8.07.  He  was  ejected  from 
the  Georgia  Railroad  train  because  of  the 
negligence  of  the  defendant's  agent  ^t  Cbrdele 
in  failing  to  properly  stamp  his  ticket.  The 
ejection  caused  him  great  mortification  and 
humiliation,  and  by  reason  thereof,  and  the 
additional  expense  to  which  he  was, put,  be 
was  injured  and  damaged  in  the  sum  of 
(1,000.  It  was  further  alleged  "that  defend- 
ant company  has  no  agent  in  the  county  of 
Baldwin,  where  said  cause  of  action  orig- 
inated." The  petition  was  demurred  to  up- 
on three  grounds,  the  first  of  which  was  met  by 
an  appropriate  amendment  The  second  was: 
'This  defendant  demurs  generally  to  saki  pe- 
tition because  tbece  are  two  separate  and 
distinct  actions  therein  contained— one  action 
for  breach  of  contract,  and  the  other  an  ac- 
tion for  damages  in  tort"  The  third  ground 
of  demurrer  was  that  the  petition  "shows  on 
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its  face  that  the  county  of  Bibb,  In  which  laid 
suit  IB  instituted,  has  not  jurisdiction  of  the 
cause  of  action  set  out  in  said  petition,  as 
neither  the  contract  was  made  in' the  county 
of  Bibb,  nor  was  the  plaintiff  ejected  from 
the  train  in  the  county  of  Bibb,  or  ejected  in 
any  county  through  which  the  line  of  this 
defendant's  road  extends."  The  demurrer 
was  overruled,  and  the  case  is  here  upon  a 
bill  of  exceptions  sued  out  by  the  defendant 
company  assigning  error  upon  such  ruling. 

Counsel  for  the  plaintiff  in  error,  both  in 
their  brief  and  in  oral  argument,  stated  that 
the  second  ground  of  demurrer  was  not  re- 
lied on,  but  was  abandoned.  The  sole  ques- 
tion for  our  decision,  therefore,  is  one  of 
jurisdiction;  that  is,  whether  the  suit  could 
be  properly  brought  in  the  county  of  Bibb. 
The  action  was  not  for  a  breach  of  contract, 
.but  was  for  a  tort  by  breach  of  duty.  In  the 
language  of  Chief  Justice  Bleckley  in  Head 
▼.  Georgia  Pacific  Railway  Co.,  T9  Qa.  360, 
7  S.  E.  218,  11  Am.  St  Rep.  434:  "It  was 
an  action  upon  the  case  for  a  wrong,  not  an 
action  of  assumpsit  for  a  breach  of  the  con- 
tract It  went  upon  the  theory  that  the 
contract  established  the  relation  of  carrier 
and  passenger— a  relation  attended  with  a 
duty  from  the  former  to  the  latter— and  that 
the .  duty  was  wrongfully  violated.  Where 
the  plaintiff  has  a  contract  with  the  defend- 
ant which  generates  a  relation  attended  with 
a  public  duty,  he  has  his  option  to  bring  as- 
sumpsit for  breach  of  the  contract,  or  case 
for  breach  of  the  duty.  Here  the  plaintiff 
brought  a  proper  action;  the  contract  being 
set  out  merely  as  inducement,  with  a  view  to 
raise  the  relation:  the  stress  of  the  action 
being  put  upon  liis  expulsion  from  the  train, 
which,  if  wrongful,  was  not  only  a  breach  of 
the  contract  but  a  violation  of  a  public  duty 
by  a  common  carrier."  In  such  a  case,  as 
was  there  held,  '^punitive  as  well  as  actual 
damages  are  recoverable  if  the  circumstances 
of  the  particular  case  warrant  such  recovery." 
To  the  same  effect  see  City  &  Suburban  Rail- 
way V.  Brauss,  70  Ga.  368;  Central  Railroad 
Co.  V.  Pickett,  87  Ga.  734,  13  a  B.  750;  Seals 
V.  Augusta  Southern  R.  Co.,  102  Ga.  817,  29 
S.  E.  116.  Indeed,  counsel  for  plaintiff  in 
error  admitted,  both  in  their  brief  and  their 
oral  argument,  that  the  action  was  not  on 
contract  but  was  for  an  alleged  tort.  Civ. 
Code  1895,  f  2334,  requires  that  "all  railroad 
companies  shall  be  sued  in  the  county  in 
which  the  cause  of  action  originated,  by  any 
one  whose  person  or  property  has  been  in- 
jured by  such  railroad  company,  •  •  • 
for  the  purpose  of  recovering  damages  for 
such  injuries.  •  *  •  But  if  the  cause  of 
action  arises  in  a  county  where  the  railroad 
company  liable  to  suit  has  no  agent  then 
the  suit  may  be  brought  in  the  county  of  the 
residence  of  such  company."  What  was  the 
cause  of  action  in  the  present  case?  It  was 
the  breach  of  the  public  duty  which  the  de- 
fendant company  owed  to  the  plaintiff  under 
the  relation  of  carrier  and  pa3senger  between 


them  established  by  the  contract  This  cause 
of  action  must  have  originated  where  the 
breach  of  duty  occurred.  In  our  opinion,  this 
was  in  Baldwin  county.  Whatever  may  be 
the  law  in  other  jurisdictions,  in  this  state 
a  railroad  company  which  sells  and  issues  to 
a  passenger  a  ticket  for  his  transportation 
over  its  own  line  of  road  and  over  the  lines 
of  other  railroad  companies  is  liable  for  his 
safe  and  sure  transportation  to  the  point  of 
destination.  Central  Railroad  v.  Combs,  70 
Ga.  533,  48  Am.  Rep.  582.  This  is  also  the 
rule  which  obtains  in  England.  Great  West- 
em  Ry.  Co.  V.  Blake,  7  H.  &  N.  987;  Buxton 
V.  Northeastern  Ry.  Co.,  L.  R.  3  Q.  B.  549. 
But  in  the  great  majority  of  the  states  of  the 
Union  the  railroad  company  Issuing  such  a 
through  ticket  Is  liable  to  the  passenger  for 
Ills  safe  transportation  only  as  to  its  own 
lines  of  road.  2  Woods,  Ry.  Law,  1418,  and 
cases  cited  in  note.  The  law  of  Georgia  be- 
ing as  above  stated,  when  the  defendant  com- 
pany sold  and  issued  to  the  plaintiff  a  ticket 
for  his  transportation  from  Oordele,  Ga.,  to 
Charleston,  S.  C,  and  back.  It  undertook,  for 
the  consideration  which  it  had  received,  to 
safely  transport  him  over  Its  own  and  the 
connecting  lines  of  railroad  specified  in  the 
ticket  from  Gordele  to  Charleston  and  re- 
turn; and  the  public  duty  which  it  thus  as- 
sumed was  never  violated  until  the  plaintiff 
was  wrongfully  ejected  from  the  train  of  the 
Georgia  Railroad  &  Banking  Company,  in 
the  county  of  Baldwin,  and  it  was  then  as 
much  violated  by  the  defendant  company  as 
It  would  have  been  If  the  ejection  of  the  pas- 
senger had  occurred  on  its  own  line  of  road. 
When,  in  the  county  of  Dooly,  it  failed  to 
stamp  the  ticket  which  it  sold  to  the  plain- 
tiff, it  violated  no  public  duty  which  it  owed 
him,  for  it  was  as  much  bound  to  transport 
him  from  Cordele  to  Charleston  and  return 
after  It  had  given  him  an  unstamped  ticket 
as  a  token  of  the  contract  into  which  it  had 
entered  with  him,  as  it  would  have  been  if 
the  ticket  which  It  had  issued  to  him  had 
been  properly  stamped.  Its  public  duty,  rel- 
atively to  the  plaintiff,  was  to  transport  him 
in  accordance  with  the  contract  and,  so  long 
as  it  met  and  discharged  this  duty,  no  tort 
was  committed.  Suppose  the  plaintiff  had 
purchased  from  the  defendant  company,  at 
Cordele,  in  the  county  of  Dooly,  a  ticket  for 
his  passage,  over  its  own  line  of  road  alone, 
from  that  point  to  the  city  of  Macon,  in  the 
county  oif  Bibb,  wliich  ticket  the  selling 
agent  of  the  defendant  had  failed  to  properly 
stamp,  and  in  consequence  of  such  failure  a 
conductor  in  charge  of  the  defendant's  pas- 
senger train  had  ejected  the  plaintiff  there- 
from iQ  the  county  of  Houston;  would  his 
cause  of  action  for  the  tort  in  such  a  case 
have  originated  in  the  county  of  Dooly,  where 
he  purchased  the  ticket  and  the  failure  of 
the  defendant  to  properly  stamp  it  occurred, 
or  in  the  county  of  Houston,  where  he  was 
ejected  from  the  train?  It  seems  to  us  to  be 
very  clear  that  it  would  have  originated  in 
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the  latter  county,  because  In  that  county,  and 
in  that  connty  alone,  the  violation  of  the  pub- 
lic duty  which  it  assumed  when  it  sold  him 
the  ticlcet  would  have  occurred.  What  dif- 
ference can  it  make  whether  the  ejection  was 
from  a  train  on  the  defendant's  own  road,  or 
from  a  train  on  the  connecting  road  of  an> 
other  company,  if  the  duty  of  the  defendant, 
under  tlie  contract,  to  safely  transport  the 
passenger  to  his  destination,  applied  as  much 
to  the  one  road  as  to  the  other?  None  that 
we  can  see.  In  either  case  the  cause  of  ac- 
tion for  the  tort  growing  out  of  the  breach 
of  tlie  public  duty  to  transport  the  passen- 
ger in  accordance  with  the  contract  arises  in 
the  county  where  the  tort  is  committed,  and 
no  tort  is  committed  until  such  breach  of 
duty  occurs.  The  cause  of  action  in  the 
present  case  originated  when  and  where  the 
tort  upon  which  the  action  was  founded  was 
committed,  and  this  was  when  the  plaintiff 
was  ejected  from  the  train  on  the  (Georgia 
Railroad,  and  in  Baldwin  county.  This  being 
the  county  in  which  the  cause  of  action  orig- 
inated, and  the  defendant  company  having 
no  agent  therein,  the  suit  was  properly 
brought  in  Bibb  county,  in  wliich  its  prin- 
cipal office  and  residence  were  alleged  to  be 
located. 

Counsel  for  the  plaintiff  in  error  recogniise 
that  if  the  case  of  Central  Railroad  v.  Combs, 
supra,  does  establish  the  principle  that  a  rail- 
road company  selling  a  through  ticket,  over 
its  own  and  connecting  lines  of  railroad  is 
liable  for  the  safe  and  secure  transportation 
of  the  passenger  to  his  destination,  it  stands 
in  the  way  of  their  contention  as  to  the  want 
of  jurisdiction  of  the  city  court  of  Macon  in 
the  present  case.  Accordingly  they  ask  that 
if  that  case  "is  regarded  as  having  decided 
that  a  railway  company  is  liable  for  the  safe 
and  sure  passage  of  a  person  over  connecting 
lines,  to  whom  it  sells  a  ticket/'  it  shall  be 
'^overruled  or  modified."  As  above  indicated, 
we  do  not  see  how  this  decision  can  be  other- 
wise regarded,  and  it  seems  to  have  been 
uniformly  so  construed  by  courts  and  text- 
writers  who  have  had  occasion  to  mention 
or  cite  it  The  effect  of  the  request  of  coun- 
sel is  that  that  case  shall  be  reviewed  and 
overruled.  There  is  no  request  to  review  the 
case  of  Hawley  v.  Screven,  62  Ga.  347,  35 
Am.  Rep.  126,  which  established  in  this  state 
the  principle  followed  in  tliat  case,  and,  in 
our  opinion,  it  would  be  useless  to  review 
the  case  in  question  without  reviewing  the 
older  case,  which,  in  principle,  it  followed. 
In  Hawley  v.  Screven  it  was  held  that  *'a 
passenger  who  purchased  a  through  ticket 
from  Savannah,  Georgia,  to  Jacksonville, 
Florida,  of  the  agent  of  [one  railroad  com- 
pany], and  had  his  trunk  checked  according- 
ly, could  recover  of  such  [company]  for  its 
loss,  although  it  showed  that  thera  were 
three  connecting  roads  between  the  two  pla- 
ces mentioned,  that  it  was  the  first,  and  ttiat 
it  had  safely  delivered  the  trunk  to  the  sec- 
ond."    In  Wolff  V.  Central  Railroad  Com- 


pany, 68  Oa.  ^63,  45  Am.  Rep.  501,  it  was 
held:  "Where  a  passenger  with  a  /through 
ticket  over  a  connecting  line  of  railroads 
checks  his  baggage  at  the  starting  point 
through  to  his  destination,  and,  upon  arriv- 
ing, it  has  been  damaged  or  haa  l>een  broken 
open  and  robbed,  he  may  sue  the  road  which 
issued  the  check,  or  he  may  sue  the  road  de- 
livering the  baggage  in  bad  order."  In  ttiat 
case  the  suit  was  against  the  railroad  com- 
pany delivering  the  baggage  at  its  destina- 
tion. In  the  opinion  in  the  case  which  we 
are  asked  to  review.  Judge  Blandford,  refer- 
ring to  these  two  cases,  said:  "It  may  be 
very  safely  assumed  from  these  decisions 
that  the  law  of  this  state  is  that,  when  a 
railroad  company  issues  and  sells  a  ticket 
over  its  own  lines  of  road  and  over  the 
lines  of  other  roads  to  a  point  designated, 
such  company  is  liable  to  the  passenger  thus 
purchasing  such  ticket,  who  checks  his  bag- 
gage through  on  the  line  indicated  In  the 
ticket,  for  the  safe  and  secure  carriage  and 
transportation  of  such  baggage.  And  if  the 
railroad  company  should  be  liable  for  the 
safe  and  secure  transportation  of  the  bag- 
gage of  a  passenger;  which  is  but  a  con- 
venience and  incident  of  the  passenger,  it 
cannot  be  very  readily  perceived  why  such 
company  should  not  be  liable  for  the  safe 
and  secure  carriage  and  transportation  of 
the  passenger  himself."  It  seems  to  us  that 
this  is  sound  reasoning,  and  that,  so  long  as 
these  decisions  in  the  Baggage  Cases  stand, 
the  liability  of  a  railroad  company  to  a  pas- 
senger, to  whom  it  sells  a  through  ticket  over 
its  own  and  connecting  lines  of  road,  for  his 
safe  transportation  to  his  destination,  logi- 
cally follows.  This  is  the  view  taken  and 
forcibly  presented  by  Wood  in  his  valuable 
work  on  Railway  Law.  He  says:  "In  some 
of  the  states,  with  an  inconsistency  which  is 
certainly  remarkable,  it  I9  held  that  the  first 
carrier,  selling  a  through  ticket,  is  not  liable 
for  an  injury  to  a  passenger  upon  a  con- 
necting line,  but  it  is  liable  for  the  loss  of 
his  baggage  by  a  connecting  line.  This  doc- 
trine necessarily  supposes  that  two  con- 
tracts are  made— one  relating  to  the  passen- 
ger's transportation,  and  another  relative  to 
his  baggage— when  in  fact  but  one  contract 
is  entered  into,  which  is  entire  and  indivisi- 
ble. The  ticket  issued  to  a  passenger  is  evi- 
dence that  he  has  paid  for  being  carried  be- 
tween the  termini  named  therein,  and  the 
check  given  for  his  baggage  is  merely  evi- 
dence that  his  baggage  has  been  received  by 
the  company,  to  be  carried  in  the  usual  way 
to  the  point  designated  upon  the  check.  But 
the  real  contract  between  the  parties  rests 
wholly  in  parol,  except  so  far  as  it  may  be 
set  forth  upon  the  face  of  the  ticket,  and  the 
real  intention  of  the  parties  is  to  be  deter- 
mined by  reference  to  the  subject-matter  of 
the  contract  •  •  •  Indeed,  in  the  absence 
of  any  statute,  the  company  is  not,  at  the 
common  law,  bound  to  carry  any  baggage, 
except  mere  personal  luggage,  and  may  make 
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aaoy  reasonable  reffnlations  reUtlTe  thereto 
that  it  cbooses  to  make;  and  it  seems  to  us 
tbat  tbeVe  ia  no  foundation  whatever  tot  th^ 
distinction  that  is  made  in  the  case  last  0ted 
[a  Tennessee  cade]  between  the  liabilh^  of 
the  carrier  for  the  safety  of  the  passenger,  < 
and  the  safe  delivery  of  his  baggage.  The 
duty  and  the  liability  spring  out  of  the 
same  contract,  and  an  inference  of  a  limited 
liability  as  to  one,  and  an  absolute  liability 
as  to  the  other»  cannot  be  drawn  therefrom; 
and  we  believe  that  the  reasoning  of  the 
cotort  In  this  case  will  fail  to  commend.it  to 
the  courts  as  expressing  a  sound,  Just,  or 
reasonable  doctrine."  2  Wood's  By.  Law»  f 
359,  pp.  141&-1422. 

It  is  contended  by  counsel  for  plaintiff  In 
error  that  "the  duty  of  the  carrier  was  to. 
have  given  Pearson  a  ticket  according  to  his 
contract,  which  would  have  been  good  for 
passage  from  Cordele  to  Charleston  and  re- 
turn, and,  as  it  did  not  do  so,  there  was  a 
violation  of  the  carrier's  duty,  which  occur- 
red in  the  county  of  Dooly— a  tort  growing 
out  of  a  contract— and,  while  the  tort  may 
not  have  been  completed  until  Pearson  reach- 
ed the  county  of  Baldwin,  on  the  line  of  a 
connecting  road,  yet  the  courts  of  Dooly 
alone  have  Jurisdiction  of  this  case."  This 
might  be  a  sound  argument  if  th6  tort  grow- 
ing out  of  the  violation  of  the  carrier's  duty 
consisted  in  the  failure  to  stamp  the  ticket 
which  the  defendant  company  sold  to  the 
plaintiff,  but  as  the'  duty  of  the  defendant 
company,  under  the  contract  which  it  made 
with  the  plaintiff,  was  to  safely  transport 
him  from  Cordele  to  Charleston  and  back, 
notwithstanding  its  failure  to  stamp  the  tick- 
et, it  is  obvious  that  no  tort  was  committed 
until  it  violated  this  duty.  It  violated  this 
duty  in  the  county  of  Baldwin,  and  then  and 
there  the  plaintiff's  cause  of  action  for  the 
tort  thus  committed  arose.  The  trial  court 
did  not  err  in  holding  that  the  suit  could  be 
properly  brought  in  Bibb  county. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

(120  Ga.  306) 

HALL  V.  STATE. 
(Supreme  Court  of  Georgia.    June  8,  1904.) 

CBIMINAL  LAW— NEW  TBIAL— BRIEF  OF  EVI- 
DENCE. 

1.  Where,  in  a  criminal  case,  the  aocuaed  moy 
ed  for  a  new  trial  on  the  day  that  be  was  con- 
victed, and  the  motion  was  set  for  a  hearing 
within  90  days  from  the  date  of  the  trial  and 
before  the  end  of  the  term,  the  accused  had 
until  the  actual  hearing  of  the  motion  to  pre- 
pare, have  approved,  and  file  a  brief  of  the 
evidence  introduced  on  the  trial. 
•  (Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

'  Washington  Hall  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Herman  Brasch,  for  plaintiff  in  error. 
Wm.  Brunson,  Sol.  Gen.,  for  the  State, 


GANDLBR,  J.  At  the  March  term,  1904, 
of  the  city  court  of  Macon,  Wash  Hall  was 
tried  and  convicted  of  the  offense  of  carrying 
concealed  weapons.  The  trial,  conviction, 
and  sentence  took  place  on  March  7th,  and ' 
on  the  same  day  a  motion  for  a  new  trial 
was  made.  The  Judge  issued  a  rule  nisi 
calling  upon  the  solicitor  to  show  cause  on 
March  12th  why  the  motion  should  not  be 
granted.  On  the  day  last  mentioned  the 
motion  came  on  to  be  heard,  and  the  solicitor 
moved  that  it  be  dismissed  on  the  ground 
that  no  brief  of  the  evidence  introduced  on 
the  trial  had  been  filed  with  the  motion. 
Counsel  for  the  accused  then  asked  leave  to 
file  a  brief  of  the  evidence,  which  had  been 
agreed  to  as  correct  by  the  solicitor.  This 
was  refused,  and  the  motion  to  dismiss  was 
sustained.  It  appears  from  the  bUl  of  ex- 
ceptions and  the  certificate  of  the  clerk  of 
the  trial  court  that  that  court  did  not  ad- 
journ for  the  term  until  April  9,  1904.  To 
the  dismissal  of  bis  motion  for  a  new  trial 
the  accused  excepts. 

The  •ruling  complained  of  was  erroneous. 
The  accused  had  80  days  from  March  7th 
within  which  to  file  his  motion  for  a  new 
trial.  He  filed  it  on  the  day  of  the  trial,  and 
on  the  day  set  for  the  hearing  of  the  mo- 
tion, which  was  within  the  SO  days  allowed 
him,  he  tendered  to  the  court  a  brief  of  the 
evidence  which  was  admitted  to  be  correct 
If  it  was  correct,  the  court  should  have  ap- 
proved it,  and  passed  on  the  grounds  of  the 
motion.  When  the  motion  was  filed,  the 
court  had  the  right  to  set  it  for  a  hearing  at 
any  time  during  the  term,  or  he  might  have 
set  it  for  a  hearing  in  vacation.  In  the  lat- 
ter event  It  would  have  been  necessary  for 
the  movant  to  take  an  order  allowing  him 
to  file  his  brief  of  the  evidence  In  vacation  if 
for  any  reason  he  could  not  file  it  In  term, 
But,  Inasmuch  as  he  had  30  days  within 
which  to  file  his  motion,  if  the  term  of  court 
at  which  he  was  tried  should  last  that  long 
after  the  trial,  we  can  see  no  reason  why, 
in  view  of  the  fact  that  the  hearing  was  set 
for  a  time  within  80  days  from  the  hearing 
and  before  the  end  of  the  term,"  he  should  not 
have  until  the  bearing  to  prepare  and  file  his 
brief  of  the  evidence. 

There  is  nothing  in  any  of  the  decisions  of 
this  court  cited  on  the  brief  of  the  solicitor 
that  is  contraiy  to  the  view  herein  an- 
nounced. We  do  not  think  that  Pen.  Code 
1895,  §  1063,  requires  the  filing  of  the  motion 
and  the  brief  of  evidence  together.  The  mo- 
tion may  be  filed  on  one  day,  and  the  brief 
of  evidence,  under  the  approval  of  the  court, 
on  another,  provided  this  is  done  within  80 
days  after  the  conclusion  of  the  trial  and  be- 
fore the  end  of  the  term.  It  then  becomes 
the  duty  of  the  court  to  approve  the  brief. 
If  it  is  correct,  at  any  time  before  the  ac> 
tual  hearing  of  the  motion. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(120  Oa.  400) 

SOUTHERN  RT.  CO.  t.  MBRRITT. 
(Supreme  Court  of  Georgia.    June  9,  1904.) 

0ABBIBB8— INJUBT  TO   PESSOR  OR  TSAIN— EYI* 
DBNOB— INSTBUCnONS. 

1.  "A  verbal  inaccuracy  in  a  charge,  resulting 
from  a  palpable  *slip  of  the  tongue,  and  which 
clearly  could  not  have  misled  the  jury,  is  not 
cause  for  a  new  trial." 

2.  The  evidence  warranted  the  verdict,  and 
no  reason  appears  for  reversing  the  judgment 
refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  R.  B.  Russell,  Judge. 

Action  by  T.  G.  Merritt  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

John  J.  Strickland,  N.  L.  Hntchina,  Jr.,  and 
D.  K.  Johnson,  for  plaintiff  in  error.  H.  L. 
Patterson  and  N.  L.  Hutchlns,  for  defendant 
in  error. 


COBB,  J.  The  plaintiff  alleged  tljat  he 
went  upon  a  train  of  the  defendant  company 
for  the  purpose  of  assisting  certain  female 
-  passengers  to  get  upon  and  obtain  seats  in 
the  car;  that  he  notified  the  conductor  of 
his  purpose;  that  immediately  after  be  en- 
tered the  car,  and  before  the  passengers  could 
be  seated,  the  train  began  to  move  off,  no 
signal  of  its  departure  having  been  given; 
that  he  hastened  to  the  door,  and»  finding 
the  car  moving  too  rapidly  for  him  to  safely 
alight,  went  in  search  of  the  conductor;  that 
the  conductor  objected  to  stopping  the  train, 
but  finally  pulled  the  bell  rope,  telling  plain- 
tiff to  come  to  the  door  of  the  car  and  pre- 
pare to  alight;  that  he  got  upon  a  step  of 
the  car,  the  conductor  and  a  negro  train 
hand  standing  above  him ;  that  the  conduct- 
or ordered  him  to  jump  from  the  car,  but 
he  refused  to  do  so  on  account  of  the  rapid 
rate  of  speed  at  which  the  train  was  moving ; 
and  that  upon  his  refusal  the  conductor  and 
train  hand  violently  pushed  and  shoved  him 
from  the  car,  as  a  consequence  of  which  he 
was  severely  injured.  A  verdict  having  been 
returned  in  favor  of  the  plaintiff,  the  defend- 
ant made  a  motion  for  a  new  trial,  and  error 
is  assigned  upon  a  judgment  refusing  to 
grant  this  motion. 

The  plaintiff  in  error  insists  only  upon  the 
general  grounds  of  the  motion  for  a  new  trial, 
that  the  verdict  is  contrary  to  the  evidence, 
and  upon  that  ground  which  assigns  error 
upon  the  following  charge:  "Then  you  will 
ascertain  from  the  evidence,  before  you  can 
find  that  the  defendant  is  liable  in  damages 
to  the  plaintiff,  either  that  the  railroad  was 
negligent  and  the  plaintiff  was  not  negligent, 
or  that  both  were  negligent,  and  by  the  ex- 
ercise of  ordinary  care  and  diligence  the  de- 
fendant could  not  have  avoided  the  injury, 
and  that  the  plaintiff  is  entitled  to  recover." 
The  assignment  of  error  is  upon  the  conclud- 
ing portion  of  the  charge,  which  instructs  the 


jury  that  if  both  were  negligent  they  could 
find  for  the  plaintiff,  unless  it  appeared  that 
the  defendant  oould  not  have  avoided  the 
injury  by  the  exercise  of  ordinary  care.  The 
use  of  the  word  "defendant"  la  the  charge 
quoted  was  so  palpably  a  mere  slip  of  the 
tongue  that,  before  a  new  trial  would  be 
granted  on  account  of  it,  it  should  be  made 
clearly  to  appear  that  it  waa  probably  prej- 
udicial to  the  company.  An  examination  of 
the  charge  of  the  judge,  which  is  embodied 
in  the  record,  shows  that,  in  two  places  just 
preceding  the  extract  complained  of,  the 
judge  clearly  and  distinctly  gave  tlie  correct 
rule  upon  the  subject;  stating  in  one  place 
that  the  plaintiff  could  not  recover  if  he 
could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's 
negligence,  if  it  was  negligent;  and  in  an- 
other, that,  even  though  the  defendant  waa 
negligent,  the  party  injured  could  not  re- 
cover if  he  could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the 
defendant's  negligence.  It  is  not  to  be  pre- 
sumed that  the  jury  paid  more  attention 
to  the  incorrect  charge  than  to  the  others; 
and  if  they  paid  equal  attention  to  all,  and 
understood  all,  they  must  have  understood 
that  the  use  of  the  word  ''defendant"  in  the 
charge  complained  of  was  a  mere  slip  of 
the  tongue,  and  the  defendant  could  not  have 
been  prejudiced  by  the  incorrect  charge. 
Hoxie  V.  State,  114  Ga.  19,  39  S.  B.  944'  (6), 
and  cit;  Berry  v.  Clark,  117  Ga.  964,  44  & 
E.  824  (2). 

There  was  evidence  fbr  the  plaintiff  wliich 
established  the  material  allegations  of  hla 
petition,  and  hence  there  is  no  merit  in  the 
complaint  that  the  verdict  is  without  evi- 
dence to  support  it. 

Judgment  affirmed.  All  the  Justices  oon- 
curring. 

(UO  Qa.  4M> 
BOOZER  et  al.  v.  NASH. 
(Supreme  Court  of  (Georgia.    June  9,  1904.) 

widow's   ALLOWARCB— TEAB'8   BUPPOBT— «AIJi 
OF  LAND—ACTION  TO   BECOVBB— PABTIEB. 

1.  Land  was  set  apart  as  a  year's  support  to 
a  widow  and  her  five  miner  children,  jointly. 
She  sold  the  land,  not  for  the  support  and  main- 
tenance of  the  family,  and  put  the  purchaser 
in  possession.  After  three  of  the  minor  chil- 
dren attained  their  majority,  they,  and  the  two 
minors  by  next  friend,  broueht  an  aK;tion,  in 
the  old  form  of  "complaint  for  land."  against 
the  vendee  of  the  purchaser  from  the  widow, 
for  the  recovery  of  the  land  and  mesne  profits. 
Held,  that  it  was  not  erroneous  to  disnuas  the 
action  on  the  ground  that  the  plaintiiEB'  oould 
not  recover  the  land  during  the  life  of  the 
widow  in  an  action  to  which  she  waa  not  a 
party. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  R.  B.  Russell,  Judge. 

Action  by  J.  W.  Boozer  and  others  against 
J.  B.  Nash.  Judgment  for  defendant^  and 
plaintiffs  bring  error.    Affirmed. 
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O.  A.  Niz  and  Tk  W.  P^eplM,  for  plaintiffB 
in  error.     T.  li.  Peeples.  for  defendant  in 


FISH,  P.  J.  Gertain  land  was  set  apart 
to  Martha  W.  Boozer,  widow  of  George  W. 
Boozer,  and  ber  five  minor  children,  jointly, 
as  a  year's  snpport  Subsequently  she  sold 
and  conyeyed  the  land  to  Gogglns,  and  she 
and  the  children  moved  away,  and  Ooggins 
was  put  in  possession.  He,  in  turn,  sold  and 
conyeyed  to  Nash,  who  paid  full  yalue  for 
the  same.  The  sale  by  the  widow  was  not 
for  the  support  and  maintenance  of  herself 
and  children,  but  the  evidence  in  the  case 
does  not  show  that  Gogglns  or  Nash  bad 
Icnowledge  of  this  fact  After  three  of  the 
children  bad  become  of  age,  they,  and  the 
two  remaining  minors  by  next  friend,  brought 
an  action  against  Nash  to  recover  the  land 
and  for  mesne  profits.  On  the  trial  of  the 
case  the  above  facts  appeared,  and  that  the 
widow  was  in  life  at  the  time  the  action 
was  brought.  Upon  the  conclusion  of  the 
evidence,  the  court,  on  motion  of  the  de- 
fendant, dismissed  the  case,  upon  the  ground 
that  the  plaintiffs  could  not  recover  the  land 
during  the  life  of  the  widow,  she  not  being 
a  party  to  the  case,  either  for  herself  or  as 
guardian  for  her  minor  children.  To  this 
ruling  the  plaintiffs  excepted. 

Was  the  dismissal  proper?  Our  opinion  is 
that  it  was.  Where  a  year's  support  is  set 
aside  to  a  widow  and  children  jointly,  the 
widow  is  entitled  to  use  and  control  it  as 
long  as  she  lives  and  the  property  so  set 
apart  lasts,  even  though  the  children  marry 
or  become  of  age;  and  the  children,  in  such 
a  case,  cannot  force  a  division  of  the  prop- 
erty so  set  apart  Miller  v.  Miller,  106  Ga. 
a05,  31  8.  E.  186,  and  cases  cited.  The  title 
to  land  so  set  apart  for  a  widow  and  minor 
children  vests  in  the  widow  and  such  chil- 
dren, but  the  widow  has  the  exclusive  con- 
trol and  management  of  the  property.  How- 
ard V.  Pope,  109  Ga.  259,  34  S.  E.  301.  In 
Ferris  v.  Van  Ingen,  110  Ga.  102,  35  S.  E. 
347,  it  was  held:  *'Where  a  year's  support 
has  been  set  aside  jointly  for  a  widow  and 
her  minor  son  out  of  the  estate  of  the  de- 
ceased husband  and  father,  the  widow  repre- 
sents the  minor,  and  the  latter  cannot  file  an 
independent  Intervention  for  the  purpose  of 
securing  the  payment  of  the  judgment  for 
the  year's  support,  without  showing  that  the 
widow  has  failed  or  neglected  to  intervene, 
or  that  she  is  in  collusion  witii  other  cred- 
itors or  setting  up  some  othmr  equitable  rea- 
son." In  the  opinion  in  that  case  Gbief  Jus- 
tice Simmons  said:  **This  year's  support 
was  set  aside  jointly  to  the  minor  and  the 
widow,  and  in  such  a  case  the  widow  repre- 
iwnts  the  minor,  and  has  absolute  control  of 
the  property  set  apart  as  the  year's  support 
She  can  sell  or  dispose  of  it  without  consult- 
ing the  chUd,  and  without  any  proceeding  in 
any  court  of  law  or  equity,  and  without  mak- 
ing the  child  a  party  in  such  a  proceeding. 


She,  in  effect,  becomes  trustee  for  the  child 
for  his  share  in  the  amount  set  apart  If 
he  should  marry  or  become  of  age,  he  would 
not  be  entitled  to  withdraw  from  the  widow 
his  portion  of  the  year's  support"  As  the 
widow,  under  the  facts  of  the  present  case, 
had  the  absolute  and  exclusive  right  to  con- 
trol and  manage  the  land  in  question,  it  fol- 
lows that  the  right  of  possession  was  in  her, 
and  she  was  the  only  party  who  could  sue 
for  its  recovery,  unless,  as  was  suggested  in 
Ferris  v.  Van  Ingen,  supra,  she  failed  or 
neglected  to  sue,  or  was  in  collusion  with 
the  defendant,  or  there  was  some  other  equi- 
table reason  set  up  why  the  action  was 
not  brought  by  her.  The  present  is  not  an 
equitable  proceeding  of  any  kind,  but  is  sim- 
ply an  action,  in  the  old  statutory  form,  for 
the  recovery  of  land  and  mesne  profits. 
Plaintiffs  in  error  rely  upon  the  case  of 
Vandlgrift  v.  Potts,  72  Ga.  665.  The  soand- 
ness  of  the  ruling  there  made  seems  to  have 
been  somewhat  questioned  In  Howard  v. 
Pope,  supra.  The  facts  in  the  Vandlgrift 
Case,  and  the  reasoning  upon  which  the  de- 
cision was  based,  do  not  require  a  reversal 
of  the  judgment  in  the  case  at  bar.  In  that 
case  the  widow,  after  the  year's  support  was 
set  apart  to  her  atid  her  minor  children,  mar- 
ried again,  and  she  and  her  husband  sold 
the  land  which  had  been  set  apart,  and  with 
the  proceeds  of  sale  bought  other  land,  to 
which  they  took  title  In  their  own  names. 
The  children,  after  becoming  of  age,  brought 
suit  for  their  interest  In  the  land  so  set 
apart.  It  was  held  that  the  sale  by  the 
widow  was  void.  In  the  opinion  Chief  Jus- 
tice Jackson  said:  "We  think  the  marriage 
of  the  mother  made  a  complete  change  of 
the  relation  of  the  parties  and  the  status  of 
the  case.  Her  eye  was  no  longer  single  to- 
wards the  children.  Her  affections  were 
divided,  and  in  a  large  measure  another's. 
This  court  decided  that  she  could  sell  for 
herself  and  her  children,  to  feed  and  clothe 
them,  when  necessary  to  sell  in  order  to  sup- 
port the  household;  but  here  that  household 
is  broken  up,  the  mother  is  married,  and  an- 
other head,  a  stranger  to  the  children,  takes 
possession;  and  the  home  Is  sold,  and  an- 
other Is  bought,  and  title  to  that  is  not  in 
the  mother  and  children,  but  in  the  neW  hus- 
band and  wife.  Do  not  her  letters  of  admin- . 
istration  abate  if'  she  |narry?  Here  there 
was  no  administration,  except  bet  adminis- 
tration of  this  year's  support  for  herself  and 
children;  the  title,  the  right  to  support  out 
of  it,  being  equally  in  her  and  in  them,  and 
she  holding  theirs  in  trust  for  their  support, 
and,  if  the  income  support  them  and  her, 
for  them  in  fee.  Do  not  her  letters,  her 
right  to  sell  this  property,  abate?  We  think 
it  would  be  dangerous  to  uphold  the  sale 
under  these  circumstances,  and  so  rule."  The 
question  made  in  the  case  now  in  hand  was 
not  then  before  the  court  The  point  raised 
tliere  involved  the  validity  of  the  sale,  while 
the  question  in  the  pres«nt  case  Is  as  to  the 
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right' of  tbe  plaintiffs  to  bring  the  action. 
There  the  case  was  made  to  turn  upon  the 
marriage  of  the  widow  previous  to  the  sale, 
aixd  the  consequent  loss  of  her  right  to  sell 
the  property  set  apart  as  a  year's  support 
But  the  reasoning  in  the  opinion  would  seem 
to  lead  to  the  conclusion  that  she  lost  her 
right  to  control  and  manage  the  property  by 
her  marriage,  for  if  her  power  of  adminis- 
tration over  the  property  was  abated  by  her 
marriage,  so  that  she  lost  her  right  to  sell  it 
even  for  the  support  and  maintenance  of  her- 
self and  the  minor  beneficiaries,  It  would 
seem  to  naturally  follow  that  she  lost  all 
right  to  control  and  manage  It,  and  hence 
the  right  of  possession  would  not  be  In  her. 
It  is  obvious  that  HoAb  reasoning  Is  not  ap- 
plicable in  the  present  case,  the  widow  not 
having  married  again. 

Judgment  affirmed*    All  the  Justices  con- 
cur. 


(120  Ga.  S19) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  GLAS- 
COCK &  WARFIBLD. 

(Supreme  Court  of  Georgia.    June  8,  1904.) 

SECOND   TBIA]>HUBT-0n^-C0ST8    Oil    FIRST    AP- 
PEAL. 

1.  Where,  in  an  action  for  damages,  a  verdict 
and  Judgment  are  rendered  against  the  defend- 
ant; the  case  is  brought  to  this  court,  where 
the  judgment  of  the  court  below  is  reversed; 
and  on  another  hearing  the  plaintiff  a^ain  ob- 
tains a  verdict — ^the  defendant  is  entitled  to 
set  off  against  that  verdict  no  other  costs  than 
those  paid  by  him  which  were  actually  neces- 
sary to  bring  the  case  to  this  court  and  obtain 
a  reversal  01  the  erroneous  judgment  rendered 
at  the  first  trial.  ^ 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  Glascock  &  Warfield  against  t±ie 
Central  of  Georgia  Railway  Company.  Judg- 
ment ^or  plaintiffs.  Defendant  brings  error. 
Aflfirmed. 

Hall  ft  Wimberly,  for  plaintiff  in  error. 
T.  8.  Felder,  for  defendants  In  error. 

CANDLER,  J.  Glascock  ft  Warfield  ob- 
tained a  verdict  against  the  Central  of  Geor- 
gia Railway  Company  for  |131.  The  case 
was  brought  to  this  court  by  bill  of  excep- 
tions, and  the  Judgment  of  the  trial  court 
was  reversed.  43  8.  E.  981.  When  the  re- 
mittitur WHS  transmitted  to  the  court  below, 
a  fl.  f!a.  for  $77.80,  accrued  costs,  was  issued 
in  favor  of  tbe  railroad  company  against 
Glascock  ft  Warfield^  The  case  was  tried  a 
second  time,  and  the  plaintiffs  again  recover- 
ed a  verdict  The  railroad  company  then 
filed  a  motion  to  set  off  against  the  Judg- 
ment of  tbe  plaintiffs  its  Judgment  for  the 
costs  which  it  had  paid.  Upon  the  hearing 
of  this  motion  the  court  "ordered  that  the 
said  verdict  be  credited  with  the  costs  paid 
by  the  company  in  carrying  said  cause  to 
the  Supreme  Court,  and  that  there  be  allow- 
ed as  a. set-off  to  said  verdicts  the  Items  of 


cost  for  transcript  ef  record  for  the  Supreme 
Court,  certificate  and  seal  to  ^me,  costs  in 
the  Supreme  Court,  remittitur.  Judgment 
final  record  of  remittitur,  and  fi.  fa.;  the 
total  of  these  items  of-  cost  amounting  to 
148.30.  The  railroad  company  contended  that 
it  was  also  entitled  to  credit  against  the  ver- 
dict of  tbe  additional  items  of  cost  for  en- 
tering verdict  and  Judgment  on  the  minutes 
at  the  first  trial,  docketing  the  motion  for 
new  trial,  entering  five  orders  upon  said  mo- 
tion, sheriff's  service  before  the  Jury,  and 
recording  motion  and  amended  motion  for 
new  trial  upon  the  docket  of  final  records; 
these  additional  Items  amonnting  to  $17.15. 
The  court  refused  to  set  off  these  items 
against  the  verdict,  and  to  this  refusal  the 
railroad  company  excepted. 

We  find  no  error  in  tbe  Judgment  to  which 
exception  is  taken.  The  party  finally  cast 
in  a  suit  at  common  law  is  liable  for  the 
costs  in  the  case.  This  does  not  include  the 
actual  cost  incurred  in  carrying  to^  tlie  8u- 
preme  Court  a  bill  of  exceptions  by  which 
the  reversal  of  an  erroneous  Judgment  is  ob- 
tained, but  it  does  include  all  other  costs 
Incurred  in  the  progress  of  tbe  litigation. 
This  case  is  controlled,  in  principle,  at  least, 
by  the  decision  of  this  court  in  McGolre  v. 
Johnson,  25  Ga.  604,  where  it  was  held.  In 
effect,  that  the  only  costs  taxable  against 
tbe  defendant  in  error  in  a  bill  of  exceptions 
to  this  court,  who  loses  his  case  here,  but 
finally  gains  It  in  the  court  below,  are  those 
costs  which  are  necessary  to  bringing  tbe 
case  here,  and  that  these  do  not  Include  "the 
costs  which  have  accrued  in  the  court  be- 
low, which  tiie  plaintiff  in  error  may  pay 
or  not,  as  h^  chooses,  but  which  he  is  not 
compelled  to  pay  unless  he  wishes  to  obtain 
a  supersedeas."  Under  this  decision,  tbe  or- 
der passed  by  the  court  below  was- clearly 
correct 

Judgment  afl3rmed.  All  the  Justices  con- 
cur. 


(119  Oa.  &4) 
GOODMAN  et  al.  v.  BUTLER. 
(Supreme  Court  of  Georgia.    Nov.  16,  1903.) 

CESnOBAItl— DISCBETION—BEVISW. 

1.  This  case  falls  within  the  well-settled  role 
that  where  a  petition  for  certiorari  presents 
questions  of  both  law  and  fact,  and  the  Judge 
of  the  superior  court  without  indicating  upon 
what  ground  his  Judgment  is  based,  sustains 
the  certiorari  generally,  and  grants  a  new  trial, 
the  Judgment  will  not  be  reversed  unless  it  is 
shown  that  there  has  been  an  abase  of  discre- 
tion by  the  Judge  whose  decision  is  under  re- 
view. 

(Syllabns  by  the  Court) 

Brror  from  Superior  Court  Cobb  County; 
Gober,  Judge. 

Certiorari  by  one  Butler  against  one  Good- 
man and  others.  From  a  Judgment  sustain- 
ing tbe  writ  Goodman  and  others  brtng  er- 
ror.   Afllrmed. 

fl.  8m  GerUorari,  veL  f.  Cent  Dig.  |  W. 


Ua,) 


J.  B.  WATTJBBS  (fe  SON  ▼.  BE2TAIL  CL£RKS'  UNION  NO.  479. 


911 


SL  P.  Green,  for  plaintiffii  in  error.  J*  Z. 
Foster  and  T.  B.  Irwin,  for  d^endant  in  er^ 
ror. 

CANDLER,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(120  Ga.  S»> 

MAYOR,  ETC.,  OF  SPARTA  T.  STEWART. 

(Supreme  Court  of  Georgia.    June  8,  1904.) 

NEW   TRIAIr-BKFtJSAIr-BEVIEW. 

1.  There  waa  no  error  In  overruling  the  de- 
murrer to  the  petition,  nor  in  admitting  or  ex- 
cluding evidenoe.  The  evidence  authorised  the 
yerdici  and,  the  trial  judge  being  satisfied 
therewith,  his  discretion  in  refusing  a  new 
trial  will  not  be  controlled  by  this  court 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hancock  CJoun- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  W.  L.  Stewart  against  the  mayor 
and  aldermen  of  Sparta.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

R.  H.  Lewis,  for  plaintiff  in  error.  Allen 
&  Pottle  and  Hunt  A  Merritt,  for  defendant 
in  error. 

SIMMONS,  a  J.  Judgment  affirmed.  AU 
the  Justices  concurring. 


a20  Ga.  424) 

J.  B.  WATTERS  &  SON  t.  RETAIL 
CLERKS'  UNION  NO.  479  et  al. 

(Supreme  Court  of  Georgia.    June  9,  1904.) 

LIBEL— WHAT  OORSTlTTrrES— tTNtAIB  LIST^ 
PLEADING. 

1.  The  publication  stated  the  facts  and  rea- 
sons why  the  defendants  placed  the  plaintiffs 
on  the  '^unfair  list,*'  and.  taken  as  a  whole, 
cast  no  imputation  upon  their  character  as  in- 
dividuals, or  upon  their  solvency  or  standing  as 
merchants. 

2.  The  words  were  not  actionable  per  se,  and 
the  petition  set  out  no  canse  of  action ;  failing, 
as  it  did,  to  allege  any  special  damage,  or  loss 
of  custom,  trade,  or  profits,  or  any  injury  of 
any  sort,  to  plaintiffs*  business. 

(Syllabus  by  the  Court.) 

Error  from  Superior  (^urt,  I^loyd  County; 
B..  D.  Evans,  Judge. 

Action  by  J.  B.  Watters  &  Son  against 
the  Retail  Clerks'  Unlcm  No.  479  and  others. 
Defendants  demurred  to  the  petition.  From 
an  adverse  Judgment,  plaintiffs  bring  error. 
Affirmed. 

In  May,  1903,  the  Retail  Gerks'  Union  No. 
479  and  others  published  a  communication  in 
a  Rome  newspaper  to  the  effect  that  for  sev- 
eral years  it  had  been  the  custom  of  the 
leading  merchants  of  the  city  to  close  their 
various  places  of  business  at  6  o'clock  p.  m. 
during  the  hot  summer  months,  b^lieying 
that  it  was  to  the  mutual  Interest  of  them- 
selves and  theil^  clevks,  and  that  both  they 
and  their  employes  deserved  the  small 
amount  of  rest  and  recreation  that  this  move- 


ment enabled  them  to  have.  "As  usualv  this 
movement  was  started  this  spring,  and  was 
with  one  exception  agreed  to  by  all  the  fair- 
minded  and  leading  merchants;  the  firm  of 
J.  B.  Watters  &  Son  alone  refusing  to  sign 
the  agreement,  although  every  means  was 
resorted  to  to  get  them  to  fall  into  line  and 
make  it  unanimous.  After  they  had  been, 
approached  by  a.conimlttee  from  the  union 
and  refused  to  enter  into  the  clodlng  move- 
ment, they  were  put  on  the  unfair  list  by 
the  union.  *  *  *  We  ask  the  support  of 
the  public  generally  in  the  action  that  has 
been  taken.  We  believe  that  the  people  of 
Rome  are  too  broad-minded  to  patronize  or 
indorse  any  firm  in  its  efforts  to  hinder  a 
movement  that  would  give  a  short  period  of 
rest  during  the  hot  months  to  many  working 
men  and  women."  Then  .followed  a  list  of 
those  who  had  signed  the  agreement^  and 
with  a  request  that  the  public  should  pat- 
ronize the  signers.  There  were  handbills  in 
reference  to  the  same  matter,  and  containing 
similar  requests.  The  plaintiffs,  alleging 
themaelves  to  be  a  partnership,  one  of  whose 
members  was  dead,  but  whose  interest  was 
represented  by  his  executor,  brought  an  ac- 
tion against  the  unincorporated  unions,  and 
such  members  thereof  as  the  plaintiffs  had 
been  able  to  learn  were  associated  therewith. 
They  alleged  that  they  had  agreed  to  sign 
the  agreement  to  close  if  all  merchants  in 
their  line  did  the  same;  that  the  publications 
were  false  and  malicious,  and  had  been 
made  for  the  purpose  of  Intimidating  as  well 
as  damaging  petitioners*  reputation,  and  ex- 
posing them  to  public  hatred  or  ridicule,  and 
were  so  understood  by  those  who  read  the 
same,  to  their  damage  $25,000.  The  defend- 
ants demurred  on  the  grounds  that  there  was 
a  misjoinder  of  parties,  and  a  misjoinder  ot 
causes  of  action,  inasmuch  as  different  pub- 
lications signed  by  different  individuals  ot 
officers  were  all  Joined  in  the  same  suit;  that 
the  executor  of  the  deceased  partner  could 
not  sue;  and  on  other  grounds  which  are 
immaterial,  inasmuch  as  the  Judge  of  the 
trial  court  decided  all  the  points  in  favor  ol 
the  plaintiffs,  except  that  ground  of  the  de- 
murrer which  alleged  that  the  petition  set 
out  no  cause  of  action,  because  the  words 
were  not  libelous  per  se,  and  not  actionable 
without  an  averment  of  special  damage. 
The  plaintiffs  excepted  to  this  ruling. 

Dean  &  Dean,  for  plaintiffs  in  error.  Mc* 
Henry  &  Maddoz,  for  defendants  In  error. 

LAMAR,  J.  Where  it  is  necessary  to  al- 
lege special  damages  in  order  to  set  out  a 
cause  of  action,  the  particular  loss  or  in- 
Jury  must  be  distinctly  stated;  the  ad  dam- 
num clause,  "that  the  plaintiff  had  been  dam- 
aged $25,000,"  not  being  the  equivalent  of 
such  an  averment.  Pollard  v.  Lyon,  91  U. 
S.  225,  23  L.  Bid.  308.  In  view  of  this  well- 
recognized  rule,  and  the  assignment  of  error 
on  the  Judge's  order,  the  present  case  does 
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^ot  raise  asy  question  as  to  defendants'  lia- 
bility for  a  conspiracy.  Brown  v.  Jacobs 
Ck).,  115  Oa.  433.  41  S.  E.  553,  67  L.  R.  A. 
647,  90  Am.  St  Rep.  126;  8  Joyce  on  Dam- 
age, f  2231.  Even  after  a  special  demurrer 
calling  attention  to  the  omission,  there  was 
no  amendment  The  petition  set  out  no  loss 
of  trade,  profits,  or  customers;  no  decreased 
ability  to  buy  or  sell ;  no  violence ;  no  intim- 
idation of  patrons;  no  interference  with 
plaintiffs'  business;  and  no  injury  of  any 
sort,  except  that  general  damage  alleged  to 
flow  from  the  use  of  the  words  claimed  to  be 
libelous  per  se.  In  fact,  the  plaintiffs  treat 
this  solely  as  an  action  for  libel,  and  claim 
in  their  brief  that  "the  record  presents  but 
two  questions  for  determination:  First  Are 
the  publications  libelous?  Second.  Are  they 
actionable  per  se?"  In  cases  of  this  sort  the 
publication  or  conversation  must  be  constru- 
ed as  a  whole,  and  in  the  sense  in  which  it 
Is  evident  the  language  was  intended  to  be 
used.  Under  this  rule,  words  ordinarily 
harmless  may  from  the  context  convey  such 
a  meaning  as  to  give  ground  for  an  action. 
On  the  other  hand,  words  which  are  some- 
,  times  actionable,  when  taken  in  connection 
with  the  entire  article  may  be  deprived  of 
their  usual  sting  and  afford  no  ground  for  a 
recovery.  So  the  word  "unfair"  may  some- 
times mean  "dishonest,"  and,  when  by  a  col- 
loquium or  innuendo  shown  to  have  this 
meaning,  might  give  rise  to  a  cause  of  action. 
But  it  does  not  necessarily  involve  so  seri- 
ous a  charge.  It  may  convey  the  idea  of 
"discrimination."  It  may  mean  that  one  Is 
"prejudiced"  or  "partial."  It  may  mean  ''il- 
liberal," "hard,"  "imgenerous,"  or  "exact- 
ing." But  whatever  the  sense  in  which  it 
may  on  occasions  be  used,  it  is  perfectly  evi- 
dent that  in  the  present  case  it  imputed  noth- 
ing involving  moral  turpitude  to  the  firm,  or 
to  the  individuals  composing  it,  and  cast  no 
imputation  upon  their  credit,  solvency,  or 
conduct  as  merchants.  Reading  the  publica- 
tion as  a  whole,  there  was  no  suggestion  of 
the  use  of  short  weights  or  measures;  no 
accusation  of  fraud,  deceit,  or  misrepresen- 
tation in  the  sale  or  purchase  of  goods.  Nor 
did  it  charge  anything  against  the  honesty, 
integrity,  solvency,  or  credit  of  the  partner- 
ship. A  state  of  facts  was  given.  The  words 
••unfair"  and  •'unfair  list"  were  coupled  with 
these  facts,  and  amounted  to  a  character- 
ization or  statement  of  what  defendants 
thought  of  plaintiffs'  refusal  to  become  a 
party  to  the  early  closing  movement  Any 
one  reading  the  eommunication  must  have 
seen  that  the  plaintiffs  were  not  charged 
with  overstepping  their  rights  or  of  doing 
anything  unlawful.  It  was,  in  principle, 
analogous  to  a  somewhat  similar  publication 
concerning  a  merchant  who  refused  to  con- 
tribute to  a  fund  for  keeping  the  streets 
sprinkled.  People  v.  Jerome,  1  Mich.  142. 
A  case  even  more  in  point  was  that  of  Dona- 
ghue  V.  GafCy,  63  Conn.  43,  2  Atl.  397.  where 
the  defendant  published  that,  because  he  had 


quit  buying  ftom  plaintiffs,  they  privately 
overbid  him,  and  by  "base  treachery"  secur- 
ed the  property  which  he  had  leased,  and  or- 
dered him  immediately  to  vacate.  After 
stating  these  facts,  the  defendant,  in  the  ar^ 
tide  alleged  to  be  libelous,  added:  'The  firm 
is  not  worthy  of  our  support,  being  guilty  of 
foul  and  unfair  dealings  to  'get  square,'  as 
they  say,  with  one  who  exercises  the  right 
to  trade  where  he  likes;  and  I  request  that 
those  who  believe  in  the  fair  thing  as  be> 
tween  man  and  man  to  give  their  support 
to  some  other  house."  It  was  there  held 
(citing  Homer  v.  Englehardt,  117  Mass.  639> 
that  the  words  were  not  actionable  per  se, 
the  whole  publication  showing  that  the  trans- 
action was  perfectly  lawful,  and  that  in  the 
absence  of  an  allegation  of  some  special 
damage,  the  court  could  not  legally  presume 
that  the  plaintiffs  were  degraded  in  the  esti- 
mation of  the  public,  or  that  they  suffered 
loss  of  character,  profits,  or  business.  See, 
also.  Railroad  v.  Delaney,  102  Tenn.  289,  62 
S.  W.  151.  45  L.  R.  A.  600,  where  an  em- 
ploye sued  for  general  damages  alleged  to 
have  resulted  from  a  false  publication  that 
he  had  gone  on  a  strike.  The  blacklisting 
cases,  like  that  of  White  t.  Parks,  93  Ga. 
633,  20  S.  E.  78,  cited  by  the  plaintiff  lx» 
error,  do  not  apply,  because  there  the  words 
were  actionable  per  se,  as  they  tended  to 
lessen  the  plaintiff's  credit;  charging,  as  they 
did,  that  he  was  a  delinquent  debtor,  guilty 
of  dishonest  and  fraudulent  methods.  Here 
the  publication  was  not  per  se  libelous,  and 
no  special  damages  are  set  out 

The  judgment  sustaining  the  demurrer  is 
affirmed.  All  the  Justices  concoi^  except 
EVANS,  J^  disqualified. 


(i»a«.  104) 
COX  V.  STRICKLAND  et  al. 
(Supreme  Court  of  Georgia.    May  14,  1904.) 

PABTIES-^OINT   TBKSPASSEBS— VKNXTX— UMXTA*^ 
TIOKS— NONSUIT— NBW   ACTION. 

1.  While  the  word  '^trespass"  generally  in- 
volves the  idea  of  force,  yet  in  Its  broadest 
sense  it  comprehends  any  misfeasance,  trans- 
gression, or  offense  which  damages  another's- 
person,  health,  reputation,  or  property. 

2.  At  common  law  trespass  on  the  case  wa» 
the  form  of  action  to  recover  damages  for  a  li- 
bel, and  persons  charged  with  a  joint  libel  are- 
*|Joint  trespassers"  within  the  meaning  of  the 
Constitution,  and  suable  within  the  county  of 
the  residence  of  any  one  of  such  joint  **trea- 
passers." 

8.  The  Constitution,  in  fixing  the  venue  of 
suits  against  joint  defendants,  was  intended  t» 
be  exhaustive,  and  not  to  leave  a  hiatus  in 
which  the  right  to  bring  a  single  suit  agalrist 
joint  defendants  might  be  lost  because  of  the 
want  of  jurisdiction  to  apply  the  remedy. 

4.  Civ.  Code  1885,  I  3786,  in  nanting  the 
right  to  renew  within  six  months,  forms  an  ex- 
ception to  the  statute  of  limitations,  and  has 
no  reference  to  the  subject  of  venue.  The  new 
action  may  be  brought  '^in  any  court  havine  ju- 
risdictioh  thereof  in  this  atata."  Act  1847.  pw 
217  (Cobb's  Dig.  p.  569). 

5.  while  the  second  suit  must  be  for  substan* 
tially  the  same  cause  of  action,  it  does  not  have 
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to  be  a  literal  copy  of  that  dismissed.  It  must 
be  by  the  same  plaintiff,  or  his  legal  representa- 
tive*  and  against  all  the  defendants  who  were 
necessary  parties  to  the  first  salt,  or  their  legal 
representatires. 

6.  Where  the  liability  of  the  defendants  is 
joint  and  several*  with  no  right  of  contribution, 
as  in  libel,  a  second  action  against  all  of  the 
defendants  to  the  first  suit,  served  upon  some 
of  those  jointly  suable  but  severally  liable,  is 
within  the  saving  provision  of  Civ.  Code  1895,  I 
8786. 

7.  The  filing  of  the  petition  is  treated  as  the 
commencement  of  the  suit  only  when  followed  by 
due  and  legal  service.  If  there  is  no  process 
and  no  service,  and  the  plaintiff  is  guilty  of  lach- 
es, the  writ  becomes  abortive,  and  the  court 
loses  jurisdiction  to  issue  process  or  to  have 
service  perfected. 

8.  But  if  the  plaintiff  is  active  in  his  efforts 
to  remedy  the  nonfeasance  of  officers,  and  en- 
deavors to  have  process  issue  and  service  made, 
the  jurisdiction  of  the  court  continues  to  cure 
the  defective  process,  and  to  have  service  per- 
fected, even  after  the  first  term. 

9.  A  second  original  process  to  perfect  service 
on  joint  defendnnts  residing  in  another  county 
may  issue  by  wny  of  amendment  after  the  ap- 
pearance term. 

10.  Where  service  is  dulv  made  under  such  or- 
der, the  same  relates  to  the  date  of  the  filing  of 
the  petition,  which  will  be  treated  as  the  com- 
mencement of  the  suit,  even  though  such  service 
was  not  perfected  until  after  the  expiration  of 
six  months  from  the  dismissal  of  the  first  suit. 
(Syllabus  by  the  Court.) 

Bnor  from  Superior  Court,  Brooks  Coun- 
ty;  R.  O.  Mitchell,  Judge. 

Action  by  Horace  Coz  against  J.  B.  Strick- 
land and  others.  Judgment  for  defendants^ 
and  platntiir  brings  error.    Reverged. 

An  action  for  libel  was  brought  in  1894, 
In  Clinch  county,  against  110  defendants, 
some  of  whom  lived  In  adjoining  counties. 
This  suit  was  dismissed  in  February,  1896, 
and  renewed  in  March,  1898»  in  Brooks  coun- 
ty, against  all  of  the  defendants,  only  five 
of  whom  were  served.  The  process  was  di- 
rected to  the  sheriflF  of  Brooks  county.  The 
processes  attached  to  the  second  originals 
for  the  defendants  residing  in  Clinch  and 
Lowndes  counties  were  by  the  clerk  also  di- 
rected to  the  sheriff  of  Brooks  county.  At 
the  May  term,  1808,  the  four  nonresident  de- 
fendants served  therewith  moved  to  dismiss 
for  want  of  legal  service.  Without  any  rul- 
ing on  such  motion,  the  judge  at  chambers 
ordered  the  clerk  to  amend  the  process  at- 
tached to  the  second  originals  "by  proper 
direction,  and  that  the  same  be  served  in  time 
for  the  next  superior  court  of  Brooks  coun- 
ty." The  amendment  was  made,  but  the 
second  originals  were  lost  In  January, 
1899,  during  the  November  adjourned  term, 
copies  were  established,  but  so  changed  as 
to  require  the  defendants  in  Lowndes  and 
Clinch  to  appear  at  the  May  term,  1899. 
Four  of  the  nonresidents,  defendants  in  er- 
ror, were  prbperly  served  April  2,  1899. 
105  of  the  nonresident  defendants  were  not 
served.  The  defendants  in  error  residing  in 
Lowndes  and  Clinch  counties  demurred  on 

Y  6.  See  LbnlUUon  of  AcUons,  voL  It,  Cent  Dig. 
H  666,  664. 
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the  grounds  that  they  were  not  Joint  tres- 
passers^ and  therefore  not  subject  to  the  Ju- 
risdiction of  Brooks  superior  court;  that, 
the  second  original  having  been  improperly 
directed  to  the  sheriff  of  Brooks,  the  court 
could  not  cause  the  same  to  be  amended; 
that  service  thereunder  was  void;  that  the 
service  actually  made,  not  being  vdthin  six 
months  from  the  dismissal  of  the  first  suit, 
the  case  was  barred,  although  service  was 
made  in  April,  1899,  on  a  petition  brought  in 
March,  1898»  in  renewal  of  a  suit  dismissed 
in  February,  1898;  and  that  as  110  defend- 
ants were  sued  and  served  in  the  first  suit 
and  only  5  were  served  in  the  renewal,  the 
case  was  not  against  the  same  defendants. 
The  Judge  dismissed  the  case  and  Coz  ex- 
cepted. 

B.  H.  Myers  and  S.  W.  &  J.  W.  Hitch,  for 
plaintiff  in  error.  W.  G.  Brantley,  W.  S. 
Humphreys,  and  Denmark  &  Ashley,  for  de- 
fendants in  error. 

LAMAR,  J.  An  action  for  libel  was 
brought  in  Brooks  county  against  King,  a 
citixen  thereof,  and  other  Joint  defendants, 
who  resided  in  Clinch  and  Lowndes  counties. 
These  latter  insist  that  the  superior  court 
of  Brooks  county  had  no  jurisdiction  under 
that  provision  of  the  Constitution  allowing 
suits  to  be  brought  In  the  county  of  the 
residence  of  either  ''Joint  trespasser"  (Civ. 
Code  1895,  §  5872>.  They  claim  that  force 
is  the  gist  of  the  action  in  trespass,  and  that, 
as  there  is  no  force  in  libel,  they  are  not 
Joint  trespassers.  In  its  last  analysis,  their 
contention  amounts  to  the  prot)08ition  that 
the  Constitution  refers  only  to  those  actions 
which  at  common  law  were  known  as  tres- 
pass vl  et  armis,  trespass  quare  clausum 
f regit,  and  trespuss  de  bonis  asportatis,  and 
not  to  any  other  action  for  which  trespass 
on  the  case  might  bave  been  brought  under 
the  ancient  forms  of  pleading. 

Undoubtedly  the  word  '^trespass"  frequent 
ly,  even  generally,  conveys  the  idea  of  force. 
But  It  also  Includes  in  Its  larigest  sense  any 
transgression  or  offense  against  the  law  of 
nature,  of  society,  or  of  the  country  in  which 
we  live,  whether  it  relates  to  a  man's  person 
or  his  property.  Anderson's  Law  Die.  a.  v. 
'T^respass."  And  this  definition  was  involved 
in  the  carefully  considered  opinion  by  Justice 
Lumpkin  in  Johnson  v.  Bradstreet,  87  Ga. 
79,  13  a  B.  250,  where  it  was  held  that  libel 
was  "an  injury  to  the  person.*'  In  discussing 
the  well-known  origin  of  the  "action  on  the 
case,"  Townshend,  in  his  work  on  Libel  and 
Slander  (4th  Ed.)  36,  says,  "Under  this  class 
was  action  for  trespass  on  the  case  for  words 
—the  ancient  form  of  the  action."  Among 
remedies  at  oommoa  hiw,  Ctould's  Pleading, 
2^,  includes  "trespass  and  trespass  on  the 
case  as  actions  to  recover  damages  for  the 
wrongful  injury  to  one's  person,  health,  repu- 
tation, or  property."  So  that,  for  some  pur- 
poses at  least  a  Ubel  is  a  trespass.    In  Lee 
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V.  West,  47  Qa.  313,  where  two  were  charged 
with  having  enticed  the  plaintiff's  servant, 
they  were  treated  as  joint  trespassers  within 
the  meaning  of  the  section  of  the  Gonstitutioo 
fixing  jurisdiction.  Under  the  Texas  statute 
the  defendant  was  entitled  to  he  sued  In  the 
county  of  his  residence,  except  "when  the 
foundation  of  the  suit  was  some  crime  or 
offense,  or  trespass  for  which  a  civil  action  In 
damages  may  lie,  In  which  case  the  suit  may 
be  brought  In  the  county  where  the  crime  or 
offense  or  trespass  was  committed."  Rev. 
St  Tex.  1879,  p.  193,  art  1198^  subd.  &  An 
Indirect  Injury  was  caused  by  .the  boisterous 
language  and  conduct  of  a  defendant  In  the 
presence  of  a  female.  The  court  held  that 
he  might  be  sued  out  of  the  county  of  his 
residence,  the  section  relating  "not  only  to 
actions  of  trespass  proper,  as  known  to  the 
common  law,  but  also  to  actions  of  trespass 
on  the  case."  Hill  v.  Kimball,  76  Tex.  210, 
13  S.  W.  59,  7  L.  R.  A.  618.  In  San  Ajitonlo, 
etc.,  R.  Co.  v.  Graves  (Tex.  dv.  App.)  49 
S.  W.  1103,  in  a  suit  against  two  defendants, 
the  court  held  that  an  action  may  be  brought 
against  several  joint  tort  feasors  In  the  coun- 
ty of  the  residence  of  either,  treating  the 
word  •trespass"  as  equivalent  to  'tort,"  and 
"joint  trespassers"  as  equivalent  to  "Joint 
tort  feasors."  Under  the  New  Jersey  statute 
(Laws  1855,  p.  840)  it  Is  provided  that,  "where 
any  [person]  •  •  •  shall  In  his  •  •  • 
lifetime,  have  committed  any  trespass,"  the 
injured  party  shall  have  an  action  therefor 
against  the  representative  of  such  deceased. 
Under  this  statute  an  action  was  brought  for 
backing  water  on  the  plaintiff's  land,  and  In 
answer  to  the'defendanf  s  contention  that  this 
was  not  a  "trespass"  the  court  held  that  re- 
gardless of  the  technical  distinction  as  to  the 
form  of  action,  the  word  "trespass,"  as  used 
in  the  statute,  "must  be  received  as  equiva- 
lent In  meaning  to  the  word  'tort'  bo  that 
the  effect  of  the  provision  Is  to  give  a  right 
of  suit  against  the  personal  representatives  of 
a  deceased  wrongdoer  for  any  Injurious  act 
of  a  suable  nature,  without  reference  to  the 
form  In  which  the  remedy  must  be  sought." 
In  the  opinion  the  court  said  that  the  syn- 
onym of  trespass  '*in  law  Latin  was  'trans- 
gfesslo,'  a  term  which,  In  Its  comprehensive 
signification,  embraced  every  Infraction  of  a 
legal  right  In  this  sense  It  comprehended 
not  only  forcible  wrongs,  where  the  damages 
were  direct  and  Immediate,  but  also  acts  the 
consequence  of  which  made  them  tortious, 
•  •  •  'and  In  general  any  .misfeasance  or 
act  of  one  man,  whereby  another  Is  Injuri- 
ously treated  or  danmifled.  Is  a  transgression 
or  tort  In  Its  largest  sense.' "  Ten  Eyck  v. 
Runk,  31  N.  J.  Law,  490.  Reputation  Is  as 
much  a  part  of  the  real  man  as  an  arm  or 
Umb  Is  of  his  body.  Injmry  to  the  reputation 
is  in  many  respects  the  legal  equivalent  of  a 
battery  upon  a  physical  member.  The  fact 
that  It  can  only  be  effected  by  the  spoken 
word  or  written  sign  In  no  way  destroys  the 
legal  complexion  of  the  act    A  man's  body 


may  be  assailed  with  the  fist,  and  It  la  a  tres- 
pass. His  character  may  be  assailed  by  the 
tongue,  and  that  too,  Is  a  form  of  trespass. 
Involving  the  use  of  that  constructive  vio- 
lence which  alone  can  reach  ao  Intangible  an 
attribute  of  his  personality.  There  are  cases 
In  which  It  has  been  held  that  words  may  in- 
flict such  pain  as  to  amount  to  cruelty  Justi- 
fying a  divorce.  And  that  a  libel  is  a  tres- 
pass within  the  language  of  the  Oonstitutlon 
Is  evident  when  It  Is  considered  that  the  or- 
ganic law  Is  to  be  construed  liberally,  and  so 
as  to  accomplish  the  purpose  of  the  people 
In  convention  assembled.  There  la  a  strong 
presumption  that  the  words  were  not  Intend- 
ed to  be  given  any  narrow  or  purely  techni- 
cal meaning  In  a  chapt^  which  waa  dealing 
with  the  general  subject  of  venue,  and  defin- 
ing where  all  sulfa  against  Joint  defendanta 
could  be  Instituted.  The  Constitution  pro- 
vided where  all  such  suits  should  be  brought 
In  equity  cases;  where  In  common4aw  cases^ 
If  there  was  a  joint  liability  under  a  contract; 
and  evidently  Intended  to  declare  what  might 
be  the  venue  In  suits  where  persona  were 
Jointly  liable  for  a  tort;  otherwise  there 
would  be  a  hiatus.  If  defendanta'  contention 
be  correct,  there  would  be  a  right  to  bring  a 
joint  action  against  those  who  are  alleged  to 
have  been  guilty  of  a  Joint  libel,  and  yet 
there  would  be  no  way  of  enforcing  this 
right  if  they  resided  in  dlfleroat  counties. 
The  scope  and  spirit  of  the  constitutional  pro- 
vision demonstrates  that  this  daas  of  wrongs, 
this  class  of  trespasses,  was  not  intended  to 
form  an  exception  and  stand  as  a  case  In 
which  the  right  \^as  nullified  because  the  rem- 
edy failed.  Right  and  remedy  should  har- 
monize unless  the  law  forbids,  dv.  Code 
1895,  §§  3076,  4929. 

4.  The  defendants  contend  that  the  orig- 
inal suit  having  been  brought  in  Clinch  coxm- 
ty,  and  the  renewal  suit  In  Brooks  county, 
thd  case  is  not  saved  from  the  bar  of  the 
statute.  But  the  Civil  Code  of  1895,  f  3786. 
does  not  require  that  the  suit  shall  be  renewed 
In  the  same  court  or  in  the  same  county.  This 
section  is  but  a  codification  of  the  act  of 
1847,  p.  217  (Cobb's  Dig.  p.  569),  which  al- 
lowed the  plaintiff  to  renew  "In  any  court 
having  jurisdiction  thereof  In  this  state." 
Constitution  Pub.  Co..  v.  De  Laughter,  95  6a. 
18,  21  &  B.  1000.  Whether  the  section  be 
treated  as  a  permit  or  as  a  requirement  It 
could  not  modify  the  constitutional  provision 
as  to  where  suits  could  be  brought  The  law 
relating  to  renewals  of  dismissed  caaea  forma 
an  exception  to  the  statute  of  limitations, 
and  has  no  reference  to  the  law  of  venue. 

5k  6.  At  common  law  suits  frequently  abat- 
ed for  matters  of  form.  In  such  cases  the 
plaintiff  was  allowed  a  reasonable  time  with- 
in which  to  sue  out  a  new  writ  This  time 
was  theoretically  computed  with  reference  to 
the  number  of  days  which  the  parties  must 
spend  in  journeying  to  the  court  Hence  the 
name  "Joui^peys  account"  Such  renewed 
suit  was  but  a  continuance  of  th^t  which  had 
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AtMited)  mod  of  aetsessity  was  tn  the  sftine 
court,  ftgalnst  the  same  parties;  and  for  the 
same  cause  of  action.  This  ancient  remedy 
was  prohahly  never  recognized  in  this  state. 
Mahon  ▼•  Justices^  Ga.  Dec.  201,  pt.  2.  In 
lien  thereof,  the  colonial  act  of  1767  (Cobb's 
Dis*  5iS2)  provided  that  in  case  of  reversals 
or  arrest  of  judgment  the  plaintifC,  his  heirs 
or  representatives,  might  commence  a  new 
action  within  one  year.  See  Harrison  v. 
Walker,  1  Ga.  82.  Later  the  act  of  1847 
(Cohh's  Dig.  p.  000)  provided  that  whenever 
any  case  oomm^Med  within  the  time  limited 
by  law  shall  he  discontiniied,  dismissed,  or 
nonsoited,  the  plaintiff,  notwithstanding  the 
intervening  bar  of  the  statute,  might  at  any 
time  within  frtz  months  of  sneh  termination 
of  the  case  renew  or  recommence. tiie  same 
in  any  court  having  Jurisdiction  thereof  in 
tills  stale.  Theactof  1866(Actsl85e^p.  237) 
was  snbstontiaUy  the  same  as  the  act  of  1847, 
except  that  it  added  the  privilege  to' renew 
in  case  Judgment  for  the  plaintiff  was  ais 
rested.  These  last  two  acts  aie  bald  In  Con- 
stitution Puhi.  Co.  v«  De  Laughter,  9ft  Ga. 
18,  21  a  B.  1000,  to  he  codified  in  Civ.  Code 
180^,  f  8786.  This  Election  does  not  contem- 
plate a  revival  or  c<mtinuance  t>f  the  original 
suit  as  at  common  law  under  "Journeys  ac- 
count," but  that  the  first  having  been  discon- 
tinued, dismissed,  or  nonsuited,  a  new  and 
distinct  suit  may  be  brought  Every  dtlaen 
Is  interested  in  the  poUcy  of  repose  which 
prevents  the  enforcement  of  stale  demanda. 
statutes  of  limitation  axe  based  partiy  on 
the  theory  that  nonaction  by  a  plaintiff  tends 
to  throw  his  adyersarr  off  gnard,  making 
him  careless  in  the  preservation  of  receipts, 
.Touchers,,  documents,  and  other  evidence 
needful  for  his  defense.  But  when  a  suit  is 
pending,  whether  it  be  brought  with  tech- 
nical correctness,  or  not  the  defendant  is 
warned  to  presesve.  his  evidence.  The  at- 
tempted assertion  by  Judicial  proceedings  of 
a  d^naeof  action  in  which  A.  gives  B.  no- 
tice of  his  claim  is  sufficient  to  stop  the  nm- 
nlng  of  the  statute  during  the  pendency  of 
that  suit  and  fbr  six  months  thereafter.  In 
like  manner,  if  R  in  the  same  suit  by  a  set- 
off or  ci)ps8-biU  (Civ.  Code  180ft,  f  3787;  Crane 
V.  Barry,  60  Ga*  862;  Hunt  v.  Spaulding,  18 
Pick.  [Mass.]  621)  or  other  appropriate  pro- 
ceeding, should  attempt  to  enforce  his  cause 
of  aetion  against  the  plaintiff  or  other  party 
to  the  proceedings,  the  statute  would  like- 
wise be  tolled  as  to  this  claim.  Notice  had 
been  given.  The  opposite  party  was  warned. 
If  the  salt  was  disposed  of  on  any  matter  not 
concluding  the  merits  of  the  cause  of  ac- 
tion, or  any  pf  the  causes  of  action,  asserted 
in  the  proceeding  Ijj  one  party  against  an- 
other,, it  might  be  tb^eafter  seasonably  re- 
newed In  the  proper  forum,  in  proper  form, 
against  any  of  the  proper  and  all  of  the  nec- 
essary parties  therein.  Some  of  the  statutes 
on  tills  subject  are  much  more  narrow  than 
that  contained  in  the  Civil  Code  of  1805,  f 


8786.  Some  limit  It  to  cases  la  which  there 
has  been  an  involuntary  nonsuit;  others,  to 
dismissal  by  the  court  for  some  matter  of 
form  not  involvbig  the  merits;  others,  to  dis- 
missals as  the  result  of. a  reversal;  others,  to 
cases  where  the  Judgment  in  favor  of  the 
plaintiff  has  been  arrested  or  set  aside.  But 
our  statute,  construed  in  the  light  of  the  acts 
from  which  it  was  codified,  is  very  broad. 
It  cannot  mean  that  the  form  and  parties  to 
the  new  cause  shall  in  all  respects  be  iden- 
tical with  the  former.  The  first  case  may 
have  been  dismissed  because  at  law  Instead 
of  at  equity,  and  vice  versa  (Spear  v.  Newell, 
18  Vt  288,  285;  East  Tenn.  Co.  v.  Ferguson 
fTenn.  Ch.  App.]  85  S.  W.  900;  Crow  v.  State, 
28  Ark.  686;  LamsoQ  v.  Hutdiings,  118  Fed. 
821,  Oft  C.  C.  A.  245),  or  because  it  was  de- 
fective in  making  or  omitting  an  averment 
or  for  a  misjoinder  of  parties  (Woodcock  v. 
Bosttc  [N.  C]  88  S.  IL  881  [6]).  Certainly  it 
oould  not  be  expected  that  the  second  suit 
would  repeat  the  error  of  the  first  eithor  in 
parties  or  pleadings,  f ortim,  venue,  form  of 
action,  or  prayer  for  relief.  If  the  cause  of 
action  is  the  same  in  both  cases,  if  by  the 
sam^  party  or  his  legal  representative,  and 
against  a  person  from  whom  relief  was  pray- 
ed in  the  first  suit  the  second  action  may  be 
renewed.  Of  course^  the  substantial  rights 
of  the  plaintiff,  or  liability  of  the  defendant 
to  him  or  to  one  another,  cannot  be  enlarged 
beyond  that  indicated  by  the  pleadings  in  the 
first  case.  But*  to  the  second  only  those  par- 
ties are  needed  who  are  necessary  to  en- 
force and  preserve  the  rights  of  the  respective 
litigants  existing  at  the  time  the  running  of 
the  statute  was  intenupted  by  the  filing  of 
the  first  suit  The  second  suit  must  be  for 
substantially  the  same  cause  of  action, 
though  it  need  not  be  a  literal  copy  of  the 
petition  dismissed.  Hudglas  v.  Oow,  82  Qa. 
872.  It  must  be  by  the  same  plaintiff  or  his 
legal  representative  (Moody  v.  Threlkeld,  i:: 
Ga.  6ft  [ft]),  and  against  all  who  were  neces- 
sary parties  defendant  in  the  first  suit  If 
they  were  parties  to  a  Joint  contract  or  en- 
titied  to  rights,  one  against  another,  by  way 
of  contribution,  in  the  event  the  plaintiff  re- 
covered, then  they  or  their  personal  rep- 
resentatives must  all  be  parties  to  the  second 
suit  Ford  V.  Clark,  7ft  Oa.  6:12;  White  v. 
Moss,  92  Qa.  246,  18  8.  B.  18.  But  it  has 
been  held  that- even  under  Civ.  Code  188ft,  | 
891ft,  there  is  no  right  of  contribution  be- 
tween Joint  libelers.  McGalla  v.  ^aw,  72 
Ga.  458;  Hunter  v.  Wakefield,  97  Ga.  ft48,  25 
S.  B.  847,  ft4  Am.  St  Rep.  488.  Where,  there- 
fore, the  first  suit  was  against  two  or  more 
such  Joint  tort  feasors*  each  of  whom  was 
Jointiy  suable,  but  severally  liable,  all  of  the 
defendaxits  were  not  necessary  parties  to 
the  first  or  the  second  suit  In  the  first  ac- 
tion they  might  have  been  stricken  by  the 
plaintiff  at  any  time  over  objection.  West^ 
em  Union  Tel.  (3o.  v.  Griffith,  111  Ga.  559,  36 
S.  B.  869.    The  second  suit  might  have  been 
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brought  against  all  such  former  defendants, 
and  might  have  been  discontinued  as  to  some 
after  service,  or  the  same  result  might  have 
been  accomplished  by  not  pressing  to  have 
them  served  with  process.  The  presence  or 
absence  of  any  of  such  defendants  severally 
liable  was  a  matter  In  which  the  codefend- 
ants  had  no  legal  Interest  Fisher  v.  Cook, 
23  III.  App.  621  (3).  They  cannot  escape  be- 
cause others  were  omitted  as  defendants, 
dismissed  as  defendants,  or  sued  and  not 
served  as  defendants.  The  liability  of  those 
served  has  not  been  Increased,  nor  have  they 
been  deprived  of  any  right  or  defense,  by 
reason  of  the  absence  of  the  other  tort 
feasors.  When  they  were  served  in  the  first 
suit,  they  were  put  on  notice  of  plaintiff's  in- 
tent to  enforce  by  judicial  proceeding  his 
cause  of  action.  By  such  notice  they  were 
warned  that  that  case  might  be  dismissed, 
and  another  brought  against  them  severally, 
or  with  only  a  part  of  the  other  codef  endants, 
if  such  could  lawfully  be  done;  and  they 
must  preserve  their  evidence,  and  act  ac- 
cordingly. 

There  are  few  cases  relating  to  the  ques- 
tion of  parties  defendant  to  the  secon4  suit, 
but  all  which  we  have  found  on  this  subject 
sustain  the  view  above  indicated.  The  stat- 
utes of  the  various  states  differ  in  detail,  but 
all  are  equally  silent  on  the  question  here 
involved.  The  authorities  all  agree  in  the 
proposition  that  the  renewal  statute  is  to  be 
liberally  construed.  Gtordon  v.  McGauley, 
73  Ga.  609;  Rountree  v.  Key»  71  Ga.  214; 
GoffUi  V.  GotUe,  16  Pick.  886.  And  this  ap- 
plies to  parties  defendant,  as  will  appear  from 
Ooz  ▼.  Berry,  13  Ga.  80a  A.  brought  eject- 
ment against  B.  as  tttuwt  in  possession.  C, 
the  landlord,  was  made  party  defendant  Be- 
ing unable  to  prove  possession  in  B.,  the  plain- 
tiff dismissed  after  the  bar  of  the  statute  had 
attached.  Within  six  months  he  brought  a 
suit  for  the  same  lot  against  D.  as  tenant  to 
which  G.  also  was  a  party  defendant  He 
pleaded  the  statute  of  limitations.  In  answer 
to  the  pr<q;)osition  that  the  second  suit  was 
not  a  renewal  of  the  first  because  against  a 
different  tenant  the  court  said  Uiat  it  was 
certainly  the  same  as  far  as  the  landlord, 
G.,  was  concerned.  "It  is  for  the  same  land, 
in  favor  of  the  same  plaintiff,  and  G.  was  a 
party  defendant  in  both  actions.  The  act  is 
remedial,  and  is  to  be  literally  [liberally]  con- 
jtrued.'*  In  Anthony  Investment  Go.  v.  Law 
(Kan.  Sup.)  61  Pac.  745,  Law  and  his  wife 
gave  a  note  for  $1,200,  and  coupon  notes  for 
the  interest  securing  the  same  by  a  mort- 
gage. The  note  and  coupons,  as  well  as  the 
mortgage,  were  sold  to  Waitt  payment  being 
guarantied  by  the  Farmers'  Company.  There 
were  subsequent  transf^s,  and  finally  a  suit 
brought  to  foreclose  the  mortgage,  and  the 
assignee  of  the  coupons  prayed  for  judgment 
against  Law.  The  foreclosure  and  cross-ac- 
tion were  both  dismissed  after  the  bar  of  the 
statute^  on  the  coupons.    Subsequently  a  re- 


newal action  was  biought  on  the  eoopons 
against  the  Laws,  who  raised  the  point  that 
tbe  parties  were  not  the  same  as  In  the  first 
suit.  The  court  said  the  plaintiff's  right  was 
not  "affected  by  the  fact  that  other  parties 
were  also  defendants  in  the  first  action.  The 
two  actions,  although  not  identical  In  form, 
were  substantially  alike,  and  in  each  case 
a  personal  judgment  was  sought  upon  the 
note,  and  upon  similar  grounds  of  liability, 
so  far  as  the  defendants  are  concerned."  In 
Pittsburgh  R.  v.  Bemls,  64  Ohio  St  26,  59 
N.  B.  745,  the  plaintiff  brought  an  action  for 
false  Imprisonment  against  tbe  raOroad  and 
the  Wagner  Palace  Gar  Company.  The  lat- 
ter demurred,  and  was  dismissed.  Later  the 
plaintiff's  case  against  the  railroad  was  dis- 
missed for  want  of  Jurisdiction.  He  renewed 
within  the  statutory  period  agaln^jt  the  rtfU- 
road  company  alone,  in  another  court;  and, 
while  no  point  was  made  as  to  the  absence  of 
one  of  the  original  defendants,  the  case  was 
held  to  be  saved  by  the  renewal  statute.  In 
East  Tenn.  Go.  ▼•  Lawson  (Tenn.  Gh.)  85  S. 
W.  466  (3),  an  action  to  recover  100,000  acres 
of  land  was  brought  against  90  defendants, 
and  dismissed  after  the  bar  of  the  statute, 
and  again  brought  under  the  renewal  statute 
against  1  defendant  severally  liable,  and  al- 
lowed to  proceed  without  the  presence  of 
the  other  20  defendants.  Under  the  Axkansalft 
statute  the  plaintiff  may  commence  a  new 
action  after  he  has  suffered  a  nonsuit  or  his 
judgment  has  l>een  arrested  or  reversed.  Un- 
der this  statute  suit  was  brought  against  the 
makers  of  a  note,  which  was  nonsuited  after 
the  bar  had  attached.  A  new  suit  within  a 
year  was  brought  against  two  of  the  makers 
of  the  note,  but  omitting  other  defendants 
who  were  parties  to  the  first  suit  The  Su- 
preme Gourt  of  Arkansas  does  not  appear  to 
have  made  any  question  as  to  whether  the 
makers  were  entitled  to  rights  one  against 
another  by  way  of  contribution  or  otherwise^ 
but  held  that  the  case  was  saved  from  the 
bar,  notwithstanding  the  fact  that  all  the 
makers  of  the  note  who  were  sued  in  the  first 
action  were  not  made  parties  to  the  second, 
saying  that  the  first  action  was  commenced 
against  the  other  makers  of  the  same  note, 
who  are  not  sued  in  the  present  action.  De- 
fendants in  this  suit  were,  however,  parties 
to  the  first  The  question  is  not  whether  a 
joint  liability  exists  against  the  mak^s  of  the 
note,  but  whether  a  former  suit  was  com- 
menced against  the  defendants  in  this  suit 
on  the  same  cause  of  action.  State  Bank  y. 
Roddy,  7  Bug.  (Ark.)  767.  See,  also,  Williams 
y.  Gouncll,  49  N.  G.  206.  It  may  possibly  be 
argued  that  these  authorities  lead  to  like  con- 
clusion that  having  sued  110  defendants  In 
the  first  suit  the  plaintiff  might  institute  110 
separate  and  independent  actions— one  against 
each  of  the  persons  severally  liable.  Tbat 
question  is  not  involved  in  this  case.  Here 
the  second  suit  was  against  all  of  the  original 
defendants.    The  fact  that  some  were  not 
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served  does  not  bring  about  a  result  different 
from  what  might  have  been  accomplished  if 
an  had  been  served,  and  during  the  progress 
of  the  case  105  had  been  voluntarily  dis- 
missed. 

7-10.  In  a  case  against  several  defendants 
It  is  often  impossible  to  serve  each  in  time 
for  the  appearance  term.  The  right  to  amend 
and  to  grant  continuances  reasonably  neces- 
sary to  bring  in  those  who  have  not  been 
served  would  seem  to  be  one  of  the  inherent 
powers  of  the  court  which  had  authority  In 
the  first  instance  to  issue  the  process.  Civ. 
Code  1895,  (  4047  (6).  Undoubtedly,  on  gen- 
eral principles,  a  process  loses  Its  vitality  aft- 
er the  return  day,  unless  by  virtue  of  the 
statute,  or  of  some  act  of  the  court  itself,  the 
right  of  the  officer  to  serve  the  same  Is  ex- 
tended. Sections  4G01  and  4992  of  the  Oivil 
Code  of  1895  have  enlarged  the  power  of  the 
ministerial  officer,  and  writs  served  too  late 
for  the  first  term  are  held  good  for  the  suc- 
ceeding term.  If  the  officer  is  unable  to  find 
the  defendant,  or  any  of  the  defendants,  he 
la  required  to  make  return  thereof  for  appro- 
priate action  by  the  court.  But  if  there  is 
no  service  the  plaintiff  cannot  remain  inactive, 
and,  after  having  been  guilty  of  laches,  ulti- 
mately move  in  the  cause,  and  then  claim 
that  a  suit  allowed  to  remain  passive  is  to  be 
treated  as  having  been  commenced  as  of  the 
time  of  the  filing  of  the  petition.  Such  result 
follows  only  when  the  suit  is  kept  alive  by 
legal  service,  av.  Code  1895^  §  4973.  But 
where  the  plaintiff,  on  discovery  of  tlie  failure 
to  serve,  or  of  Irregularity  in  the  process,  la 
active  to  have  the  fault  cured,  the  court  is 
not  without  Jurisdiction  to  make  the  suit 
effective.  Dobbins  v.  Jenkins,  51  Oa.  204; 
Peck  V.  La  Roche,  86  Ga.  817,  12  S.  B.  688; 
Brunswick  Hardware  Oo.  v.  Bingham,  110 
Ga.  526,  35  S.  B.  772.  >Bach  of  these  cases 
recognizes  that,  where  there  had  been  no  serv- 
ice, the  plaintiff's  diligence  entitled  him  to 
orders  after  the  first  term  requiring  the  sher- 
iff to  perfect  service.  And  in  White  ▼.  Hart, 
^  Ga.  269,  it  was  expressly  ruled  that 
**a  second  original  process  to  perfect  service 
on  a  Joint  defendant  might  issue  by  way  of 
amendment  after  the  appearance  term.'' 
Here  neither  the  original  nor  the  second  orig- 
inal processes  were  void.  The  plaUitiff  was 
diligent  and  the  court  was  authorised  to  es- 
tablish lost  second  originals,  to  cause  them 
to  be  properly  directed,  and  to  permit  serr- 
ice  thereof  on  the  nonresident  defendants,  re- 
quiring them  to  appear  at  the  May  term* 
1B99,  of  Brooks  superior  court 

What  has  already  been  said  as  to  perfect- 
ing service  is  an  answer  to  the  contention 
that  service  of  the  second  suit  must  be  pet- 
fected  within  six  months.  The  date  of  the 
filing  of  the  petition  is  to  be  treated  as  the 
oomn^encement  of  every  suit  when  it  is  fol- 
lowed up  by  legal  service,  and  under  this  rule 
the  present  suit  was  begun  wltliin  six  months 
trom  the  dismissal  of  the  former,  the  service 


in  1899  being  effective,  by  relation,  to  keep 
alive  the  suit  filed  on  March  3,  1898. 

Judgment  reversed.  All  the  Justices  con- 
curring, except  BVANS,  J.,  .not  presiding. 

■■"■™"  (120  Ga.  3») 

LOUISVILLE  &  N.  R.  CO.  v.  DU  BOSB. 
SAME  V.  HOLLIDAY. 

(Supreme  Court  of  Georgia.    June  8,  190i.) 

eABBIXBS— BEFUSAL  TO  TAKB  PASSBNOBB8. 

1.  A  railroad  company  is  not  bound  to  receive 
and  transport  passengers  on  a  train,  consisting 
of  an  engine  and  a  freight  car,  made  up  for  the 
purpose  of  meeting  an  emergency  caused  by  a 
wreck  on  its  line;  and  one  who,  with  knowl- 
edge of  the  circumstances,  by  permission  merely 
of  the  conductor,  takes  passage  on  such  a  train, 
cannot  recover  damages  from  the  railroad  com- 
pany on  account  of  Its  refusal  to  give  him  re- 
turn passage  on  the  same  train,  It'  appearing 
that  such  refusal  was  not  capridoos  or  wanton, 
but  was  dne  entirely  to  the  existence  of  the 
emergency  referred  to. 

(Syllsbus  by  the  Court.) 

Biror  from  Superior  Court  Taliaferro  Coun- 
ty; B.  D.  Evans,  Judge. 

Actions  by  Bembert  Du  Boee  and  Bobert 
Holllday  against  the  Louisville  &  Nashville 
Bailroad  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Beveraed* 

Joseph  B.  ft  Bryan  Gumming  and  J.  B. 
Park,  for  plaintiff  in  error.  Colley  &  Sims, 
Hawes  Cloud,  and  L  T.  Irvin,  Jr.,  for  defend- 
ants in  error. 

CANDLBB,  J.  Du  Boee  and  Holllday  each 
brought  suit  against  the  railroad  company 
for  damages  growing  out  of  alleged  injuries 
described  in  their  req;>ectlve  petitions.  Du 
Bose  obtained  a  verdict  for  $200,  and  Holli- 
day  one  for  $60.  The  cases  were  tried  sepa- 
rately in  the  court  below,  but  were  argued 
together  here,  as  both  grew  out  of  the  same 
transaction,  and  are  cojitroUed  l^  the  same 
principles  of  law.  In  eacb  case  the  railroad 
company  excepts  to  the  overruling  of  its  de- 
murrer to  the  petition,  and  to  the  refusal  of 
its  motion  for  a  new  triaL 

It  appears  that  there  had  been  a  wreck  on 
what  is  known  as  the  "Washington  Branch" 
of  the  defendant's  road,  several  miles  from 
the  town  of  Washington,  by  reason  of  which 
regular  traffic  on  that  branch  had  been  sus- 
pended. An  engine  and  freight  car  were  run 
from  Washington  to  the  scene  of  the  wredc, 
and  the  plaintiffs  and  others  requested  per- 
mission of  the  conductor  in  charge  of  the 
train  to  ride  thereon,  which  was  granted. 
The  plaintiffs  offered  to  pay  the  conductor 
for  the  round  trip,  but  he  would  accept  fare 
only  one  way.  He  had  previously  told  the 
plaintiffs  that  he  would  probably  return  to 
Washington  in  about  an  hour.  This  was 
about  7  o'clock  in  the  evening.  The  train, 
however,  did  not  leave  the  scene  of  the  wreck 
until  about  midnight,  and,  when  it  did,  the 
conductor,  acting  under  instructions  from  the 
superintendent  of  the  railroad,  refxs^  to 
transport  the  plaintiffs,  who  walked  back  to 
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Washington;  the  present  flults  being  based  on 
the  physical  and  mental  suffering  alleged  to 
have  been  thereby  Occasioned* 

These  faets,  which  aire  made  to  appear 
from  the  undisputed  eyidence,  do  not,  in  our 
opinion/ show  any  right  on  the  part  of  the 
plaintiffs  to  recover  damages.  The  train  up- 
on which  the  plaintiffs  rode  from  Washington 
to  the  scene  of  the  wreck  was  in  no  sense  a 
regular  passenger  train.  Indeed,  it  was  nei- 
ther regular  nor  passenger.  Its  sole  purpose 
was  to  meet  an  emergency  with  which  the 
employes  of  the  defendant  were  confronted. 
This  fact  was  well  known  to  the  plaintiffs. 
The  defendant  was  under  no  obligation  to 
transport  them  on  this  train  at  all.  There  Is 
nothing  in  the  eyldence  to  show  that  they 
w.ere  on  the  train  by  the  invitation  of  the 
conductor.  On  the  contrary,  they  sought  him 
out,  and  requested  him  to  allow  them  to  ride 
on  the  train;  demonstrating  that  they  recog- 
nized that  he  was  under  no  obligation  to  do 
80.  Nor  can  it  be  successfully  contended  that 
the  defendant  is  liable  to  the  plaintiffs  for 
the  violation  of  the  verbal  contract  alleged 
to  have  been  made  with  them  by  the  conduct- 
or to  allow  them  to  return  on  the  train  when 
it  should  come  back  to  Washington.  It  is 
true,  as  a  general  proposition,  that  a  person 
on  a  train  may  rely  on  the  undertakings  of 
the  conductor,  within  bia  implied  authority; 
but  in  the  present  case  the  plaintiffs  were 
well  aware  that  an  emergency  existed  which 
had  deranged  all  regular  business  on  this 
branch  of  the  defendant's  road,  and  which 
was  liable  to  upset  any  plans  that  might  be 
made  by  the  conductor  with  reference  to  the 
running  of  this  train.  When  they  boarded 
the  train,  they  took  the  chances  of  the  hap- 
pening of  such  a  contingency.  It  is  not  made 
to  appear  that  the  refusal  to  bring  them  back 
to  Washington  was  capricious  or  wanton,  and 
fa  no  view  of  the  case,  as  disclosed  by  the 
evidence,  can  they  recover  damages  for  such 
refusal.  See  Louisville  &  N.  R.  Co.  v.  Spinks, 
lOlGa.  692,90  8.  B.  968. 

Kegardlen  of  the  points  raised  by  the  de- 
fendant's demurrers,  and  the  cases  as  made 
by  the  evidence  only  being  argued  here  upon 
the  cases  as  made  by  such  evidence  alone, 
we  are  satisfied  that  the  evidence  allowed  no 
right  on  the  part  of  the  plaintiffs  to  recover, 
and  the  Judgment  in  both  cases  is  therefore 
reversed.  All  the  Justices  concmTing,  ex^ 
cept  BVANS,  J.,  disqualified. 


(120  Oa.  408) 

McDonald 


V.  Mcdonald. 


(Supreme  Court  of  Georgia.    June  9,  1904.) 

no  WEB— LANDS  SUBJECT— RENTAL  VALUB— 
EVIDENCE. 

1.  A  widow  is  not  entitled  to  dower  out  of 
land  of  which  her  husband  did  not  die  seised 
and  possessed,  and  to  which  the  husband  did 
not  obtain  title  in  right  of  his  wife. 

2.  Where,  therefore,  a  husband  borrowed  mon- 
ey, and  made  to  the  lender  an  absolute  deed  un- 
der Civ.  Code  1895,  |  2771  et  seq.,  receiving  a 


bond  for  title  'from  the  lender,  and  at  the  time 
pf  his  death  none  af  the  notes  given  by  him  for 
the  borrowed  money  bad  been  paid,  he  had  no 
interest  in  the  land  except  the  equity  of  re- 
demption, and  it  was  error  to  hold  that  his 
widow  was  entitled  to  dower  in  such  land. 

3.  It  was  also  error,  where  the  evi^nce  was 
conflicting  as  to  the  value  for  rent  of  the  land 
assigned  as  dower  while  such  land  was  in  the 
hands  of  the  administrator,  to  direct  the  jury 
to  find  the  highest  amount  proved. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Jackson  Coun- 
ty; ft.  B.  Russell,  Judge. 

Application  of  Dora  McDonald  against  H. 
S.  McDonald,  administrator,  for  the  setting 
aside  of  dower  in  her  husband's  estate 
Judgment  for  applicant,  and  the  administra- 
tor brings  error.    Reversed. 

J.  S.  Ayers  and  Pike  &  Willis,  for  plaintiff 
in  error.  E.  C.  Armistead  and  H.  H.  Dean, 
for  defendant  in  error. 

SIMMONS,  O.  J.  In  February,  1901,  Mc- 
Donald borrowed  $2,000  from  the  British 
American  Mortgage  Company,  limited.  To 
secure  this  loaa  he  made  an  absolute  convey- 
ance of  certain  land  under  Civ.  Code  1805,  I 
2771  et  seq.,  giving  his  notes  for  different 
amounts,  due  at  different  times,  with  a  stipu- 
lation that,  if  any  note  should  not  be  paid 
at  maturity,  the  whole  amount  should  become 
due.  In  August,  1001,  McDonald  died  with- 
out having  repaid  any  of  the  money  borrow- 
ed. An  administrator  was  appointed.  The 
widow  of  the  deceased  applied  to  the  superior 
court  for  the  appointment  of  commissioners 
to  lay  off  and  admeasure  her  dower  in  the 
lands  embraced  tn  the  above-mentioned  deed. 
These  lands  consisted  of  some  166  acres,  and 
were  the  only  landa  in  wliicb  McDonald  bad 
any  interest  at  the  time  of  his  death.  The 
commissioners  set  apart  one-third  in  value  of 
these  lands  as  dower.  The  application  was 
duly  served  upon  the  administrator,  who  filed 
a  traverse  on  the  ground  that  the  husband 
had  not  been  seised  and  possessed  ot  these 
lands  at  the  time  of  liis  death,  and  tliat, 
therefore,  his  widow  was  not  entitled  to  dow- 
er in  them.  The  mortgage  company  also  fil- 
ed a  traverse  to  the  return,  upon  wtiat 
grounds  does  not  appear  in  the  record.  The 
case  came  on  for  trial,  and  evidence  was 
introduced  by  the  applicant  and  by  the  ad- 
ministrator. Some  time  during  the  trial  tlie 
mortgage  company  and  the  applicant  en- 
tered into  an  agreement  whereby  the  mort- 
gage company  agreed  to  withdraw  its  trav- 
erse and  objections  to  the  appiicatton,  while 
the  widow  agreed  that  her  dower,  if  assign- 
ed, ahould  not  affect  the  superior  lien  of  the 
Judgment  which  the  mortgage  company  had 
obtained  against  the  administrator  upon  the 
notes  given  by  McDonald.  This  agreement 
was  reduced  to  writing,  made  the  Judgueni 
of  the  court,  and  ordered  entered  upon  the 
minutes.  The  Judge  then  directed  the  Jury 
to  return  a  verdict  In  favor  ot  the  applicant 
for  the  land  set  apart  to  her,  and  also  for 
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tbe  highest  proved  valiie  of  avch  land  for 
rent  dnrlng  the  time  the  admlDlstrator  held 
It.  Decree  was  entered  upon  this  verdict 
The  administrator  excepted  to  the  direction 
of  the  verdict  and  to  the  decree. 

1, 2.  It  will  be  seen  from  the  above  state- 
ment of  the  facts  that  McDonald  had  made  an 
absolute  deed  to  this  land  to  the  mortgage 
company.  Although  it  was  made  for  the 
purpose  of  securing  a  loan,  and  bond  for 
title  was  made  to  McDonald  by  the  mortgage 
company,  conditioned  to  reconvey  the  land 
upon  the  repayment  of  the  money  borrow- 
ed, with  interest,  our  Code  and  the  decisions 
of  this  court  declare  that  such  a  deed  passes 
the  title.  It  was  an  absolute  conveyance, 
and  the  title  passed  from  McDonald  to  the 
mortgage  company.  Under  Civ.  Code  1895,  § 
4687,  the  widow  is  entitled  to  dower  in  lands 
^'of  which  the  husband  was  seised  and  pos- 
sessed at  the  time  of  his  death,  or  to  which 
the  husband  obtained  title  in  right  of  his 
wife.'*  There  is  no  claim  in  the  present  case 
that  McDonald  obtained  title  to  the  lands  in- 
volved in  the  right  of  his  wife.  He  was 
residing  upon  the  land  at  the  time  of  his 
death,  and  it  seems  ftt>m  the  recitals  in  the 
deed  that  tliis  was  by  permission  or  agree- 
ment of  the  mortgage  company.  But  he  had 
no  seisinr^no  title— and  his  possession  was  not 
of  the  l^d  contemplated  by  the  Code  when 
it  says  "seised  and  possessed."  Unless  he 
was  "seised"  of  the  land— had  tiUe  to  it— 
his  widow  had  no  right  to  dower  in  it  See 
Ferris  v.  Van  Ingen,  110  Qa.  115,  35  8.  B. 
347;  Harman  v.  Stange,  62  Ga.  167;  Kinne- 
brew  V.  McWborter,  61  Ga.  33;  Raley  v. 
Ross,  59  Ga.  875.  But  it  is  argued  that  no 
one  had  the  right  to  make  this  question  ex- 
cept the  mortgage  company,  and  it  had  with- 
drawn its  traverse.  Certainly  the  adminis- 
trator has  a  right  to  administer  the  entire 
assets  of  the  estate  for  paying  debts  and 
for  distribution.  He  also  represents  the  de- 
cedent, and  could  make  any  objections  to 
the  deed  of  the  mortgage  company  which 
the  decedent  could  have  made.  The  adminis- 
trator is  interested  in  the  proper  admfaiistra- 
tlon  of  every  asset  of  the  estate,  and  has  a 
right  to  resist  any  effort  improperly  to  reduce 
the  estate.  The  case  of  Ashley  v.  Cook,  109 
Ga.  653,  35  8.  E.  89,  is  not  in  conflict  with 
what  has  been  said  above.  That  was  a  case 
in  ejectment,  where  the  claim  for  borrowed 
money  had  been  sued  to  Judgment,  and  the 
execntion  levied,  and  the  land  sold  without 
reconveyance  to  the  borrower.  Cook  bought 
in  the  land  at  the  sale,  and  the  heirs  of 
the  grantor  brought  ejectment  against  him. 
Cook  offered  the  deed  of  the  borrower  to  the 
lender  in  evidence  in  order  to  show  an  out- 
standing title  superior  to  that  of  the  heirs 
at  law.  Tbe  latter  objected  to  the  deed  on 
the  ground  that  Cook  oould  not  connect  him- 
self with  it,  and  therefore  oould  not  rely 
upon  it  in  any  way.  Cobb,  J.,  in  discussing 
this  feature  of  the  case,  remarked:  "As  to 
al)  the  world  except  the  grantee,  the  gran- 


tor in  the  security  deed  Is  the  owner  of  the 
property.  •  •  *  It  would  therefore  seem 
right  and  proper  that  no  person  should  be 
allowed  to  use  this  title  in  any  way  to  in- 
terfere with  the  rights  of  the  grantor  in 
the  deed,  whatever  they  may  be,  unless 
the  person  relying  thereon  connects  himself 
in  some  way  with  the  deed.**  He  simply 
meant  to  say  that  Cook,  the  purchaser  at 
the  sale,  could  not  use  the  deed  against  the 
grantor  or  his  heirs  unless  he  connected 
himself  with  the  deed.  In  another  part  of 
the  opinion  it  is  shown  that  Cook  did  connect 
himself  with  the  deed,  and  was  therefore  en- 
titled to  introduce  it  in  evidence  and  use  it 
The  case  now  before  us  Is  entirely  different 
Here  the  grantor,  or  his  personal  represents* 
tive,  the  administrator,  attempted  to  use 
the  deed  of  McDonald  to  the  mortgage  com- 
pany for  the  purpose  of  protecting  the  heirs 
and  creditors  of  the  estate;  not  to  use  it  "in 
any  way  to  interfere  with  the  rights  of  the 
grantor  in  the  deed,"  but  to  use  it  in  the 
interest  of  his  estate.  If  Mrs.  McDonald  has 
no  right  to  dower  in  this  land,  the  objec- 
tions of  the  administrator  would  benefit  the 
other  heirs  and  the  creditors  of  the  estate. 
None  of  the  bwrowed  money  having  been 
paid  to  the  mortgage  company,  and  there  be- 
ing no  offer  to  redeem  by  the  widow,  the  title 
still  remained  in  the  company.  The  widow 
had  no  right  to  dower  in  the  land,  and  it 
was  error  for  the  trial  Judge  to  direct  a  ver- 
dict in  her  favor  and  enter  decree  thereon« 

3.  The  above  being  true,  the  error  of  the 
trial  Judge  in  directing  a  verdict  for  the 
highest  amount  proved  for  rent,  when  the 
evidence  was  conflicting  upon  the  subject 
will  not  necessarily  or  probably  be  involved 
in  the  next  trial,  but  as  matter  .of  practice  we 
deem  it  best  to  reassert  this  principle.  In 
no  case  where  the  evidence  is  conflicting  on 
a  material  issue  has  a  Judge  the  right  to 
direct  a  verdict  thereon. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(120.  Ga.  343) 
.  HARDBMAN  v.  BELL. 
(Supreme  Court  of  Georgia.     June  8,  1904.) 

TRIAL— INSTRUCTIONS— SALS— ACTION     FOR 
PRICE. 

1.  A  request  to  charge  the  legal  effect  of  a  por- 
tion of  the  testimony  of  the  sole  witness  for 
the  plaintiff  Is  properly  refused  where  the  same 
witness  on  cross-ezamination  contradicts  the 
matters  to  which  the  request  relates. 

2.  The  evidence  demanded  tlie  verdict  for  the 
defendant 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cobb  Ctounty; 
A.  W.  Fite,  Judge. 

Action  by  J.  W.  Hardeman  agatiist  B.  A. 
Bell.  Judgment  for  plaintiff  before  a  jus- 
tice, and  for  defendant  on  appeal,  and  plain- 
tiff brings  error.    Affirmed. 

Griffin  &  Attaway,  for  plalntltf  in  error. 
J.  Z.  Foster,  for  defendant  in  error. 
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EYANS,  J.  Hardeman  sued  Bell  in  a  jus- 
tice's court,  allej^g  an  Indebtedness  of  $66.72 
upon  an  open  account,  a  copy  of  which  was 
attached  to  the  summons.  An  appeal  was 
taken  from  the  judgment  of  the  justice  court 
to  the  superior  court,  and  on  the  trial  of  the 
appeal  case  the  plaintiff  testified  on  direct 
examination  that  the  account  sued  on  was 
just,  true,  due,  and  correct  as  stated.  On 
cross-examination  he  testified  that  the  de- 
fendant did  not  personally  get  any  of  the 
goods  embraced  in  the  bill  of  particulars; 
ihat  Walraven  got  all  of  the  goods,  a  por- 
tion of  which  he  sold  himself,  and  that  the 
«*emalnder  were  sold  by  his  clerks.  He  was 
unable  to  identify  the  goods  sold  by  himself. 
He  knew  that  the  amount  sold  by  his  clerks 
was  correct,  because  they  were  honest  At 
the  trial  in  the  justice  court  Walraven  ad- 
mitted in  the  presence  of  the  defendant  that 
he  got  all  of  the  goods  set  out  in  the  account. 
This  was  all  the  eyidence  that  was  offered 
by  the  plaintiff.  No  evidence  was  offered  by 
the  defendant  The  judge  refused  a  written 
request  of  the  plaintiff  to  charge  the  follow- 
ing: *'I  charge  you,  gentlemen  of  the  jury, 
that  when  the  plaintiff  testified  that  the  ac- 
count sued  upon  was  just,  due,  unpaid,  and 
correct  as  stated,  a  prima  facie  case  is  made, 
and,  stopping  there,  it  would  be  your  duty  to 
find  for  the  plaintiff."  Even  if  the  request 
presented  a  correct  legal  principle  as  to  the 
effect  of  the  testimony  of  the  plaintiff  that 
the  account  was  just,  due,  unpaid,  and  cor- 
rect as  stated,  the  court  properly  refused  to 
give  the  same  in  charge  because  on  cross- 
examination  the  plaintiff  wholly  failed  to 
make  out  his  case,  or  to  show  that  any  of  the 
goods  were  either  purchased  by  or  delivered 
to  the  defendant  or  on  his  order.  Plaintiff 
admitted  that  all  of  the  goods  were  purchased 
by  one  Walraven.  What  connection  Walra- 
ven had  with  the  defendant  does  not  appear 
in  the  testimony.  Before  the  defendant  could 
be.  made  liable  for  any  account  contracted 
by  Walraven,  the  authority  of  Walraven 
should  be  made  to  appear.  The  verdict  for 
the  defendant  was  demanded  by  the  testi- 
mony, and  the  court  did  not  err  in  refusing 
a  new  trial. 

Judgment  afi^rmed.  All  the  Justices  oon- 
currlng. 


(120  Oa.  262) 

McGALL  V.  BHLLER. 

(Supreme  Court  of  Georgia.     June  8,  1904.) 

JUDOMENT  ^  VACATINQ—ABSENCB   OF   DEFEND- 
ANT—AMOUNT. 

l.To  authodze  the  setting  aside.  In  an  equi- 
table proceeding,  of  a  verdict  and  judgment,  on 
the  ground  that  the  defendant  therein  had,  by 
reason  of  his  sickness,  been  prevented  from  be- 
in^  present  at  the  trial,  it  most  appear,  not 
only  that  his  absence  was  from  such  cause,  but 
that,  had  he  been  present,  there  would  probably 
have  been  a  different  result  and  one  more  ^- 
vorable  to  him.  A  verdict  was  directed  against 
A  defendant,  and  judgment  entered  thereon,  for 
the  failure  of  his  counsel  to  comply  with  a  per- 


emptory order  of  court,  duly  granted,  directing 
such  counsel  to  produce  on  the  trial  a  certain 
written  instrument,  which  the  order  recited 
was  then  in  bis  possession  and  contained  evi- 
dence material  in  the  case,  the  defendant  being 
absent,  on  account  of  his  sickness,  when  such 
verdict  and  judgment  were  rendered.  Held^ 
that  the  facts  recited  did  not  make  a  case,  with- 
in the  above-stated  rule,  for  setting  aside  the 
verdict  and  judgment. 

2.  The  amount  of  the  verdict  and  judgment 
sought  to  be  set  aside  was  not  more  than  was 
authorized  under  the  facts  of  the  case  in  wliich 
they  were  rendered. 

(Syllabus  by  the  Ck>urU 

Error  from  Superior  Ck>urt,  Brooks  County; 
R.  G.  Mitchell,  Judge. 

Action  by  E.  J.  Miller  against  J.  H.  Mc- 
Call.  From  a  judgment  overruling  a  demur* 
rer,  defendant  brings  error.    Reveised. 

J.  G.  &  J.  F.  McGall  and  Z.  D.  Harrison, 
for  plaintiff  in  error.  Bennet  &  Bennet  and 
J.  D.  Kilpatrick,  for  defendant  in  error. 


FISH,  P.  J.  The  record  in  this  case  is 
somewhat  confused.  We  gather,  however, 
from  the  original  petition  of  E.  J.  Miller,  the 
exhibits  attached  thereto,  and  amendments 
to  the  same,  the  following  facta:  On  Janu- 
ary 24, 1900,  during  the  November,  1809,  ad- 
journed term  of  the  superior  court  of  Brooks 
county,  verdict  and  judgment  were  rendered 
in  favor  of  J.  H.  McCall  against  E.  J.  Miller 
and  the  sureties  on  his  bond  given  to  dissolve 
a  garnishment,  in  the  case  of  J.  H.  McGall  v. 
A.  P.  Ashurst,  defendant,  M.  Brice,  gar- 
nishee, and  E.  J.  Miller,  claimant,  who  had 
traversed  the  answer  of  the  garnishee,  and 
upon  which  traverse  an  issue  had  been  form- 
ed, judgment  having  been  previously  ren- 
dered against  the  defendant,  Ashurst,  in  the 
main  case.  In  1898,  during  the  pendency  ot 
the  garnishment  and  claim  case,  counsel  for 
Miller  had  been  served,  at  the  Instance  of  the 
plaintiff,  with  written  notice  to  produce,  upon 
the  trial  of  that  case^  a  certain  letter  from 
the  plaintiff  to  Miller,  dated  August  25,  1895, 
alleged  to  contain  evidence  pertinent  to  the 
issue  in  the  case,  and  to  be  used  as  evidence 
in  behalf  of  the  plaintiff.  Upon  the  call  of 
the  garnishment  and  claim  case  on  January 
23, 1900,  during  the  said  November  adjourned 
term,  counsel  for  Miller,  in  response  to  the 
notice  to  produce  sach  letter,  stated  to  the 
court  that  he  had  the  letter  in  his  possession, 
but  was  unable  to  produce  it,  for  the  reason 
that  it  was  then  in  Moultrie.  The  court 
thereupon  passed  a  peremptory  order  requir- 
ing counsel  for  Miller  to  produce  such  letter 
on  the  trial,  to  be  used  as  evidence  for  the 
plaintiff.  On  the  next  day,  January  24th,  up- 
on the  call  of  the  case  for  trial,  verdict  and 
judgment  were  rendered  against  Miller  and 
the  sureties  cm  his  bond  to  dissolve  the  gar- 
nishment; for  ^e  failure  of  his  counsel  to 
produce  such  letter  m  accordance  with  the 
peremptory  order  of  the  court  (Gounsel  for 
Miller,  in  their  brief,  say:  "The  <?ourt  direct- 
ed a  verdict  in  favor  of  plaintiff  in  error  on 
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acGomit  of  tbiB  failure  to  i»roduce  said  let- 
ter.'O  Miller's  equitable  petition,  brought 
January  27,  1900,  against  J.  H.  McGall  and 
the  clerk  of  the  court,  sought  to  set  aside  this 
judgment  The  grounds  upon  which  it  was 
sought  to  set  it  aside  were:  d)  Because  pe- 
titioner did  not  know  that  an  adjourned  tnna 
of  Brooks  superior  court  would  be  held  on 
January  22,  1900,  and  if  he  had  known  it  he 
could  not  possibly  hare  attended,  as  he  was 
seriously  sick  at  that  time;  that  his  counsel 
wired  him  on  Monday,  January  22d,  that  the 
case  would  be  reached,  and  that  he  immedi- 
ately wired  his  counsel  that  it  would  be  im- 
possible, on  account  of  his  sickness,  to  attend 
court;  that  be  would  have  been  present  but 
for  his  sickness;  that  the  presence  and  tes- 
timony of  petitioner  was  necessary  for  a  suc- 
cessful presentation  of  his  case  to  the  jury, 
and  "that  his  attorney  could  not  have  pre- 
sented said  case  before  the  court  without  pe- 
titioner being  there  in  person."  (2)  Because 
bis  counsel  had  leave  of  absence  from  the 
November,  1890,  term  of  the  court,  and,  hav- 
ing removed  from  Quitman  to  Atlanta  about 
December  1,  1899,  did  not  know  that  an  ad- 
journed term  of  the  court  would  be  held  on 
January  22,  1900,  until  he  saw  a  notice  of  it 
in  a  newspaper  on  Saturday,  January  20th; 
that  on  January  ISth  his  counsel,  having 
heard  a  rumor  to  the  effect  that  the  adjourn- 
ed term  would  be  held,  wrote  to  plaintiff's  at- 
torney requesting  him  to  wire  petitioner's 
counsel  if  a  trial  of  the  case  would  be  insisted 
on,  and  suggesting  that  the  case  be  referred 
to  an  auditor,  and  that,  as  no  reply  to  his 
letter  was  received,  bis  counsel  thought  that 
his  suggestion  of  a  reference  to  an  auditor 
was  satisfactory;  that  petitioner's  counsel 
arrived  at  Quitman  on  January  — ,  but  did 
not  succeed  in  seeing  plaintilTs  counsel  until 
10  o'clock  a.  m«  on  January  22d,  when  he 
first  learned  that  the  trial  of  the  case  would 
be  urged;  that  his  counsel  immediately  wlr« 
ed  petitioner  to  come,  and  petitioner  replied 
by  telegram  that  his  serious  sickness  pre- 
vented, as  stated  above^  and  petitioner  also 
wrote  to  his  counsel  on  the  same  day  that  he 
was  too  ill  to  attend  court  then,  and  to  have 
the  case  postponed  until  the  latter  part  of 
the  week,  when  he  could  be  present,  but  his 
counsel  did  not  receive  this  letter  until  Janu- 
ary 24th;  that  when  his  counsel  removed 
from  Quitman  to  Atlanta  he  left  the  letter, 
whlcii  he  had  been  notified  to  produce,  among 
the  papers  in  his  office  at  Quitman,  and  ex- 
pected to  find  it  there,  but  when  he  went  to 
get  It  he  found  that  his  former  law  partner 
had  carried  this  letter,  with  other  papers,  to 
Moultrie,  and  it  was  impossible  for  him  to 
get  the  letter  before  the  case  was  called  for 
trial,  and  petitioner,  on  account  of  his  serious 
illness,  could  not  furnish  bis  counsel  with 
proper  evidence  for  a  legal  showing  for  a 
continuance,  and  Judgment  was  given  against 
petitioner.  (3)  Because  the  amount  for  which 
the  Judgment  sought  to  be  set  aside  was  ren- 
dered exceeded  the  amount  which  McCall, 


the  pUintiff  in  that  case,  was  entitled  to  r» 
coyer,  for  the  reason  that  McCall's  contention 
In  that  case  was  that  Aahnnt,  his  agent,  had 
taken  an  order  for  a  monument  Cromr  Brice, 
which  McOall  was  to  furnish  him,  which  or- 
der McGall  contended  Ashurst  had  transfer- 
red to  petitioner,  with  notice  on  his  part  of 
McCall's  interest  in  such  order,  and  that  if 
McGall  was  entitled  to  recover  anything  from 
petitioner  it  would  only  be  the  profit  which 
McGall  would  have  made  by  furnishing  thq 
monument,  which  would  not  have  exceeded 
f  150.  The  petition  as  amended  was  demur- 
red to  on  the  following  grounds:  (1)  Want 
of  equity;  (2)  that  it  appeared  from  the  peti- 
tion that  petitioner  was  represented  by  his 
counsel,  who  was  present  in  the  court  when 
the  Judgment  was  rendered;  and  (8)  that  It 
also  appeared  from  the  petition  that  the  pe- 
titioner was  seeking  to  take  advantage  of 
bis  own  laches.  The  demurrer  being  over- 
ruled*  exceptions  pendente  lite  to  such  ruling 
were  filed  by  the  defendant  Upon  the  trial 
a  verdict  was  rendered  in  favor  of  the  peti- 
tioner, setting  aside  the  Judgment  Plaintlfl; 
moved  for  a  new  trial  upon  various  grounds, 
which  being  overruled,  he  excepted,  also  as- 
signing error  upon  his  exceptions  pendente 
lite. 

1.  The  view  we  take  of  the  case  renders 
it  unnecessary  to  pass  on  the  motion  for  a 
new  trial.  In  our  opinion,  the  general  ground 
of  the  demurrer  to  the  petition  as  amended 
should  have  been  sustained.  Gonsidering  the 
f^cts  alleged  in  the  petition,  and  ignoring  the 
mere  conclusions  of  the  pleader,  the  petitioner 
was  not  entitled  to  the  relief  for  which  he 
prayed.  When  a  regular  term  of  court  is 
adjourned  over  to  a  subsequent  time,  all  par- 
ties and  their  attorneys  having  business  in 
the  court  are  bound  at  their  peril  to  take  no- 
tice of  such  adjourned  term.  Rawson  v. 
Powell,  36  Ga.  255.  *'The  Judgment  6t  a 
court  of  competent  Jurisdiction  may  be  set 
aside,  by  a  decree,  for  fraud,  accident  or 
mistake,  or  the  acts  of  the  adverse  party  un- 
mixed with  the  negligence  or  fault  of  the 
petitioner."  Glv.  Code  1895,  f§  3987,  5370. 
In  Clifton  V.  Llvor,  24  Ga.  91,  it  was  held: 
'*If  a  party  is  prevented  by  sickness  from 
appearing  at  the  proper  court  at  the  proper 
time,  to  make  his  defense  at  law,  he  is  en- 
titled to  relief  In  a  court  of  equity."  There 
a  bill  was  filed  to  set  aside  a  sheriff's  sale 
made  under  a  mortgage  execution,  and  to 
enjoin  the  execution  of  the  fi.  fa.  The  bill 
alleged  that  the  complainant  was  too  sick  to 
attend  the  term  of  the  court  at  which  the 
rule  absolute  was  granted  until  late  in  the 
evening  of  the  second  day  of  the  term,  and 
that  when  he  arrived  the  rule  had  been  made 
absolute,  although  he  was  Informed  by  his 
counsel  that  he,  in  complainant's  behalf,  had 
urged  the  court  to  allow  complainant  until 
the  last  day  of  the  term  to  file  his  affidavit 
in  terms  of  the  law,  which  the  court  refused 
to  do.  The  bill  set  out  a  valid  defense  which 
the  complainant  would  have  set  up  If  b*  had 
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been  preMlit'  Chief  Justice  Lumpkfn,  Id  de- 
livering the  opinion,  said,  **It  is  against  Jost 
such  accidents  [as  tbe  sickness  ot  the  com- 
plainant] that  a  court  of  chancery  will  grant 
relief/'  It  sterns,  however,  that  a  different 
tnle  was  applied  In  Woodward  y.  Dromgoole, 
71  Ga.  523.  There  a  bill  was  brought  to  set 
aside  a  verdict  In  e^Jeetment,  and  for  Injanc- 
tlon,  etcf.  The  blU  alleged  that  the  complain- 
ant was  notified  by  his  attorney  that  the 
ejectment  case  against  him  stood  for  trial, 
but  that  some  8  or  10  days  before  that  time 
he  was  taken  ill  In  Louisville,  and  could  not 
attend  the  court;  that,  when  the  case  was 
put  on  the  calendar  for  trial,  his  attorney 
telegraphed  to  him;  he  wired  back  that  he 
was  too  sick  to  attend;  he  did  not  know 
that  more  was  required,  and  be  was  unable 
to  do  more;  he  also  instructed  his  attorney 
to  consult  with  another  named  attorney, 
whom  he  desired  to  represent  him,  but  had 
been  unable  to  see;  that  these  two  attorneys 
consulted  together,  and  failing  to  obtain  a 
continuance,  and  in  good  faith,  deeming  it  She 
best  thing  to  be  done,  filed  an  equitable  plea, 
alleging  that  complainant  had  paid  to  the 
plaintiff  a  large  part  of  the  purchase  money, 
and  praying  that  the  property  be  sold,  the 
purchase  money  paid,  and  the  balance  turned 
over  to  complainant;  that  an  agreed  verdict 
was  rendered  accordingly,  and  that  the  prop- 
erty had  been  advertised  for  sale;  that  this 
was  without  the  approval  of  complainant,  and 
his  attorneys  did  not  know  fully  the  facts  of 
his  defense;  and  that,  as  soon  as  complain- 
ant learned  what  had  been  done,  he  expressed 
his  disapproval  and  filed  the  bill.  This  court 
reversed  the  grant  of  an  injunction  by  the 
trial  judge.  Justice  Blandford,  in  delivering 
the  opinion,  said  that,  applying  the  principles 
contained  in  Code,  I  312^  (now  Giv.  Code,  I 
S968),  to  the  allegations  in  the  bill,  it  was 
apparent  that  there  was  no  equity  in  It;  "that 
if  any  harm  [had]  come  to  defendant  it  was 
by  his  own  negligence  and  laches.  ^Igilanti- 
bus  non  dormientibus  jura  subveniunt,*  which 
is  a  maxim  of  our  law  taken  from  the  an- 
cients. 'He  that  asks  help  from  the  gods 
must  first  help  himself.'  (^sop.y*  Again,  in 
Phillips  V.  Taber,  88  Ga.  566  (4),  10  S.  B. 
270,  It  was  held  that,  to  set  aside  a  judg- 
ment for  defendant's  absence  from  provi- 
dential cause,  he  must  show,  not  only  that 
he  was  absent  from  such  cause,  but  unable 
to  notify  the  court  of  his  condition. 

Whatever  may  be  the  correct  rule  as  to 
when  equity  will  grant  relief  against  a  judg- 
ment at  law  rendered  in  the  absence  of  the 
defendant  by  reason  of  his  serious  illness 
(and  there  seems  to  be  some  diversity  of  judi- 
cial opinion  on  the  subject—l  Black  on  Judg- 
ments, §  334  et  seq.)f  it  appears  from  the  peti- 
tion In  the  case  under  consideration  that, 
even  if  the  petitioner  had  been  present  when 
the  verdict  and  judgment  which  he  seeks  to 
set  aside  were  rendered  against  him,  the  re- 


sult would  not  have  been  different  His  ooon- 
Bel  had  been  duly  notified  to  produce  a  certain 
tetter,  alleged  to  contain  evidence  pertinent 
to  the  issue,  and  to  be  used  on  the  trial  la 
that  case  as  evidence  for  the  plaintiff.  It 
appeared  that,  when  caBed  upon  to  produce 
this  letter,  the  counsel  representing  the  peti- 
tioner admitted  that  it  was  In  his  possession, 
but  stated  that  he  was  unable  to  produce  it, 
because  It  had  been  carried  to  Moultrie  by 
his  former  partner.  It  does  not  appear  that 
any  request  was  made  that  the  case  be  poat- 
poned  pntil  the  letter  could  be  procured,  or 
that  any  objection  was  made  to  the  produce 
tion  of  the  letter  because  it  was  not  matolal 
evidence,  or  for  any  other  reason;  nor  does  it 
appear  that  any  objecdon  was  made  to  the 
granting  of  the  peremptory  order  requiring 
petitioner's  counsel  In  that  case  to  produce 
the  letter;  nor  Is  there  any  suggestion  in  the 
petition  as  to  what  petitioner  could  or  would 
have  done,  had.  he  been  present,  to  prevent 
the  granting  of  the  peremptory  order  to  pro- 
duce this  letter,  or  to  prevent  the  rendition 
of  the  judgment  against  him  and  his  sureties 
for  the  failure  of  his  counsel  to  comply  with 
such  order.  It  has  been  held  that,  "to  au- 
thoriae  the  setting  aside  of  a  verdict  on  ac- 
count of  the  defendant  having  been  provi- 
dentially prevented  from  being  preaent  at  the 
trial,  it  must  be  shown  that  he  was  injured 
by  such  absence"  (Peacock  v.  Usry,  52  Ga. 
853  [8]);  and  that,  when  it  did  not  appear  in 
a  motion  for  a  new  trial  that  a  different  re- 
sult would  have  been  reached  had  the  movant 
been  present  at  the  trial,  the  motion  was 
properly  overruled  (Ferrlll  v.  Marks,  76  Ga. 
21). 

2.  From  the  petition  and  the  exhibits  at- 
tached thereto,  it  appeared  that  J.  H.  McOall 
had  obtained  a  judgment  against  Ashurst 
for  $406  principal,  and  that  Brice,  the  gar- 
nishee, had  answered  that  he  had  in  his  hands 
the  sum  of  $461.27,  which  Miller  had  claimed 
and  obtained  by  giving  bond  to  dissolve  the 
garnishment.  The  judgment  rendered  against 
Miller  and  his  sureties  was  for  $405  princi- 
pal, and  interest  on  the  same  at  7  per  cent 
per  annum  from  the  date  he  dissolved  the 
garnishment  and  took  the  fund  to  title  date 
of  the  judgment  against  him  and  his  sureties. 
The  issue  in  the  case  was  whether  the  gar- 
nishee owed  Ashurst  or  Miller,  and  the'  ques- 
tion as  to  whether  MiUer  had  damaged  McOall 
by  purchasing  from  Ashurst,  McCaH's  agent, 
an  order  for  a  monument,  which  Brice,  the 
garnishee,  had  glren  the  ag^nt,  was  not  in 
the  case.  It  is  clear,  therefore,  that  there  was 
no  merit  in  the  ground  of  the  petition  which 
alleged  that  the  amount  tor  which  the  judg- 
ment sought  to  be  set  aside  was  rendered 
exceeded  the  amount  which  the  plaintiff  was 
entitled  to  recover. 

The  judgment  of  the  court  overruling  the 
demurrer  must  be  reversed.  AU  the  Justices 
concurring. 
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(120  Ga.  468) 

SOUTHERN  RY.  CO.  ▼.  BANDY. 

(Supreme  Court  of  Georgia.    June  10,  1904.) 

CARRIERS— INJURY  TO  PASSENOBRS— ALIGHTING 
FROM  TRAIN— CONTRIBUTORY  NEGLIGENCE. 

1.  Where  a  carrier  accepts  fare  to  a  particu- 
lar station,  it  is  not  sufficient  that  the  speed  of 
the  train  be  slackened,  but  the  company  is 
bound  to  stop  the  train  so  as  to  afford  the  iKUi* 
senger  an  opportunity  safely  to  alight. 

2.  A  passenger  cannot  rely  on  the  conductor's 
instructions  as  a  sufficient  excuse  or  justifica- 
tion  for  doing  an  act  obviously  dangerous. 

8.  It  is  not  a  want  of  ordinary  car^  if  a  pas- 
senger prudently  uses  the  means  which  the  comr 
pany  affords  him  for  disembarking. 

4.  If,  under  the  direction  of  the  conductor,  « 
passenger  gets  off  of  a  slowly  moving  train,  th« 
company  is  liable  for  the  consequent  Injuries. 

6.  The  evidence  was  conflicting^  but  sufficient 
to  sustain  the  verdict  for  the  plaintiff. 

(Syllabus  by  the  Court.) 

Bm)r  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  A.  L.  Bandy,  by  bis  next  friend, 
against  the  Southern  Railway  Company. 
Judgment  for  plalntiiC,  and  defendant  brings 
error.    Affirmed. 

In  the  case  of  Bandy  against  the  Southem 
Railway  Company  the  plaintiff,  a  minor,  tes- 
tified that  on  the  nigbt  of  November  10, 1901, 
he  bought  a  ticket  from  balton  to  Miller's 
Station,  and  boarded  the  train,  which  was 
then  about  an  liour  and  a  half  late ;  that  Jost 
before  reaclUag  the  station  the  oonductor  told 
him  that  as  they  were  behind  time  lie  would 
not  stop,  but  would  only  slow  up,  called  him 
to  the  platform,  and,  as  the  train  continued 
to  slacken  its  speed,  punched  him,  saying, 
"Now  is  the  time  to  get  off ;"  that  the  speed 
appeared  to  the  plaintiff  sufficiently  slow  to 
make  it  reasonably  safe  to  get  off ;  that  he 
ob^ed  the  command,  but  in  doing  so  stepped 
upon  a  rolling  stone,  which  tturew  him  vio- 
lentiy  to  the  ground,  occasioning  serious  in- 
juries, the  character  of  which  was  testified 
to  by  the  plaintiff  and  the  attending  physi- 
cian. The  testimony  of  the  conductor  was 
in  direct  conflict  with  all  the  material  facts 
stated  by  the  plaintiff.  His  testimony  was 
confirmed  by  that  of  the  brakeman  and  two 
passengers.  AH.  the  witnesses  showed  that 
the  train  did  actualljr  come  to  a  stop  about  a 
car  length  beyond  the  point  at  which  the 
plaintiff  got  off.  There  was  a  verdict  for 
the  plaintiff.  A  motion  for  a  new  trial  on 
the  general  grounds  was  overruled,  and  the 
defendant  excepted. 

Shumate  &  Maddox  and  Harkins  &  Dodd, 
for  plaintiff  in  error.  W.  C.  Martin,  W.  M. 
Jones,  and  R.  J.  ft  J.  McCamy,  for  defend- 
ant in  error. 

LAMAR,  J.  The  evidence  was  directly 
in  conflict,  but  the  testimony  tor  the  plain- 
tiff brought  tbe  case  within  the  decision  in 
Georgia  Railroad  Co.  v.  McCurdy,  45  Oa.  288, 
12  Am.  Rep.  577,  where  it  was  held  that,  if 

Y  4.  See  Carriers.  toL  9,  Cent  Dig.  59  K26»  U6li. 


the  company  accepts  the  fate  to  a  particular 
station,  it  is  bound  to  stop,  and  it  Is  not  sufll- 
cient  that  the  speed  is  slackened.  If,  under 
the  direction  of  the  oonductor,  a  passenger 
gets  off  of  a  slowly  moving  train,  the  com- 
pany is  liable  for  consequent  injuries,  ft 
not  being  a  want  of  ordinary  care  if  the 
passenger  prudently  uses  the  means  which 
the  company  affords  him  for  disembarking. 
Western  R.  Co.  t.  Young,  61  Oa.  489;  Cen^ 
tral  R.  Co.  v.  Smith,  60  6a.  278;  Jones  ▼. 
Ry.  Co.,  108  6a.  570,  29  8.  B.  927.  In  such 
a  case  it  is  immaterial  whether  the  direction 
to  alight  from  the  moving  tralo  was  given 
while  the  passenger  was  in  the  ooach  or  on 
tbe  steps,  the  length  of  time  between  the  or^ 
der  and  tlie  alightti^  being  unimportant?  Of 
course,  tiie  passenger  could  not  rely  on  the 
conductor's  instmctlon  if  It  was  obviously 
dangerous  to  conform  thereto;  but  the  evi- 
dence here  was  that  the  train  was  moving 
slowly,  and  the  jury  had  the  right  to  be- 
lieve this  statement  and  tiie  further  testi- 
mony of  the  plaintiff  that  he  thought  it  rea- 
sonably safe  to  obey  tbe  condaotor's  com- 
mand. 

Judgment  affirmed.    AH  the  Justices  oon* 
curring,  except  CANDLBR,  J.,  disqualifled. 


(120  CkL  314) 
CHRISTIAN  V.  MACON  RT.  k  IiIOHT  CO. 
(Sopreme  Court  of  Georgia.    June  8,  1904.) 

OOMPAR^TIVB  NEaLIOVnCB—PLBAOinOfl  AS  BV- 
IDENC£— NONSUIT. 

1.  Under  the  evidence  the  jury  might  fairly 
infer  that  the  defendant  was  negligent  in  run- 
ning its  cars.  If  the  plaintiff  and  the  defend- 
ant wen  both  negligent,  the  formeli  can  recover, 
unless  his  negligence  was  equal  to.  or  greater 
than  the  negligence  of  the  defendant,  or  unless 
he  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  neg- 
iiraice.  The  latter  question  is,  under  the  plaUi- 
tiff's  evidence,  unexplained,  a  dose  one,  and 
should  have  been  submitted  to  the  jury. 

^.  Where  the  plaintiff  introduces  in  evidence 
a  paragraph  of  the  defendant's  answer,  part  of 
which  is  in  his  favor  and  part  against  him,  the 
plaintiff  is  :not  estopped  to  rebut  the  parts 
which  are  against  him,  nor  is  the  jury  bound  to 
take  them  as  true.  In  such  case  the  jury  may, 
for  suificient  reasons,  believe  a  part  of  the  ad- 
missions and  disbelieve  the  other  part;  this 
being  a  question  purely  for  the  jury. 

8.1t  was  error  to  grant  a  nonsuit 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  R.  G.  Christian  against  the  Ma- 
con Railway  &"  Light  Company.  Judgment 
for  defendant  and  plaintiff  brings  /error. 
Reversed. 

M.  Felton  Hatcher  and  Crump  ft  Travis, 
for  plaintiff  in  error.  Dessau,  Harris  &  Har- 
ris and  Bacon,  Miller  ft  Brunson,  for  de- 
fendant in  error* 

SIMMONS,  O.  J.  The  first  headnote  is 
sufficient  without  elaboration.  The  second 
gave  us  more  trouble    It  seemed  to  some  of 
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UB,  when  the  qnestlon  was  argued,  that, 
where  the  plaintiff  put  in  evidence  the  ad- 
mlssloDB  and  declarations  of  the  defendant 
by  introducing  a  paragraph  of  the  answer, 
and  these  declarations  fully  exonerated  the 
defendant  from  all  blame,  the  plaintiff  was 
estopped  to  deny  or  contradict  them.  It  was 
on  this  theory,  we  suppose,  that  the  learned 
Judge  below  granted  the  nonsuit  After  a 
thorough  and  careful  eizamlnation  of  the  au- 
thorities, we  find  that  this  is  not  the  rule  as 
to  such  declarations.  The  rule  seems  to  be 
well  settled,  not  only  In  this  state,  but  else- 
where, as  eridenced  by  decisions  and  text* 
books,  that  where  a  party  introduces  state- 
ments of  his  adversary  which  are  partly  In 
his  favor  and  partly  against  hlm»  he  is  not 
concluded  by  the  selfnierving  portions  of 
such  statements,  nor  estopped  to  contradict 
them.  It  is  also  well  settled  in  this  stats 
that  a  party  may  contradict  his  own  witness 
by  showing  the  truth  to  be  dlllerent  from 
what  the  witness  testified.  Skipper  v.  State, 
59  Ga.  aS;  Cronan  y.  Roberts,  65  Ga.  678; 
McElmurray  v.  Turner,  86  Ga.  217,  12  S.  BL 
359.  Some  of  the  plaintiff's  evidence  did  In 
terms  contradict  the  self-serving  dechirations 
of  the  defendant  set  out  in  the  paragraph  of 
the  answer  introduced  in  evidence  by  the 
plaintiff.  These  cases  show  that  a  party 
who  introduces  a  witness  is  not  absolutely 
bound  by  his  testimony,  but  may  contradict 
him,  and  show  the  real  facts  of  the  case. 
Nor  are  the  Jury  bound  to  believe  that  part 
of  the  declarations  which  is  in  favor  of  the 
party  making  them.  They  may  believe  or 
reject  the  whole,  or,  for  sufficient  reasons, 
they  may  believe  part  and  reject  the  re- 
mainder. The  whole  paragraph  introduced 
was  made  the  evidence  of  the  plaintiff,  to 
be  used  or  relied  upon  by  either  party  as 
evidence;  but  it  was  for  the  Jury  at  last  to 
determine  under  all  the  evidence  what  part 
of  the  paragraph  they  would  believe.  Upon 
this  subject,  see  Sims  v.  FerrUl,  45  Ga.  585 
(3).  In  Hickson  v.  Bryan,  75  Ga.  397,  Hall, 
J.,  said:  '^Though  an  answer  was  waived, 
this  did  not  deprive  the  complainant  of  the 
privilege  of  availing  herself  of  admissions 
made  in  it;  and,  although  the  whole  answer 
is  before  the  Jury,  and  the  admissions  are 
qualified  by  other  parts  of  it,  they  are  not 
bound  to  believe  such  qualifications."  Going 
outside  of  this  state,  we  find  the  same  doc- 
trine announced.  In  Chamberlayne's  Best 
•n  Evid.  (Inter.  Ed.)  fi  520,  it  is  said:  ''Where 
part  of  a  document  or  statement  is  used  as 
self-harming  evidence  against  a  party,  he 
has  a  right  to  have  the  whole  of  it  laid  be- 
fore the  Jury,  who  may  consider,  and  attach 
what  weight  they  see  fit  to  any  self-serving 
statements  it  contains.  •  •  «  While  the 
whole  statement  must  be  received,  the  cred- 
it due  to  each  part  must  be  determined  by 
the  Jury,  who  may  believe  the  self-serving 
and  disbelieve  the  self -harming  portion  of  it, 
or  vice  versa."  In  1  Greenl.  Evid.  (16th  Ed.) 
I  201,'  the  same  principle  Is  announced.    In 


Mott  y.  (jonsumers*  Ice  Co.,  73  N.  T.  643; 
similar  to  the  present  case  in  that  the  an- 
swer of  the  defendant  was  "put  in  evidence 
for  some  unexplained  and  Incomprehensible 
purpose  by  the  plaintiff,"  it  was  said  by  the 
New  York  Court  of  Appeals:  "Ordinarily,  a 
party  is  not  bound  by  the  admission  of  his 
adversary,  of  which  he  gives  evidence,  but 
is  at  liberty  to  use  it  so  far  as  it  makes  In 
his  favor,  and  to  disprove  the  residue;  that 
is,  he  is  not  estopped  by  it.  The  fact  that  an 
admission  is  in  a  pleading  does  not  change 
its  character  or  create  an  estoppel.'*  In  an- 
other case  decided  by  the  same  court  It  was 
said:  "The  referee  was  also  right  in  deny- 
ing the  motion  for  a  nonsuit  The  plaintiff 
had  given  evidence  tending  to  establish  his 
employment  and  the  length  of  time  that  he 
had  labored  for  the  defendant  He  then 
showed,  by  the  declarations  of  the  defend- 
ant his  dismissal,  and  the  amount  of  his 
salary.  In  the  course  of  the  same  conversa- 
tion the  defendant  said  that  the  plaintiff  got 
drunk,  was  absent  and  neglected  his  busi- 
ness. The  defendant  insists  that  the  admis- 
sion must  be  taken  together,  and  in  this  he 
is  correct;  but  &s  there  was  other  evidence^ 
the  referee  was  not  obliged  to  give  equal 
credit  to  every  part  of  the  declaration.  He 
might,  and  it  seems  he  did,  believe  the  dis- 
charge of  the  plaintiff  established  by  the  ad- 
mission, as  a  fact  peculiarly  within  the 
knowledge  of  the  defendant  and  reject  the 
excuse  offered  at  the  same  time,  not  only  as 
inconsistent  with  the  other  evidence,  but  as 
probably  suggested  upon  information  obtain- 
ed from  others."  Bearss  v.  Copley,  10  N.  Y. 
93.  See,  also,  Algase  v.  Indemnity  Ass'n,  84 
Hun,  474,  475,  29  N.  Y.  Supp.  101;  Schmidt 
V.  Pfau,  114  111.  494  (5),  504,  2  N.  B.  522; 
Wilson  V.  Oalvert,  8  Ala.  757;  Pearson  v. 
Sabin,  10  N.  H.  205.  For  these  reasons  we 
think  that  the  court  below  erred  In  granting 
a  nonsuit 

Judgment  reversed.    All  the  Justices  eon- 
cmTlng. 


(UO  Qa.  Ma> 
CENTRAL  OF  GEORGIA  RY.  00.  v.  POT- 
TER. 

(Supreme  C!ourt  of  Georgia.     June  8,  1904.) 

CBBTIOBASI  TO  JUSTICK— ANSWER— STIPUI.A- 
TION. 

1.  Where  a  petition  for  certiorari  attacks  a 
Judement  on  toe  ground  that  it  is  contrary  t» 
evidence,  it  ia  necessary  that  the  record  uiali 
clearly  and  definitely  state  the  facts  on  which 
the  judgment  was  based. 

2.  If  the  answer  is  not  satisfactory,  the  law 
provides  a  method  by  which  either  party  may 
test  its  sufBciency  and  correct  any  errors  there- 
in.   Civ.  Code  1895,  S  4647. 

8.  The  court  cannot  act  upon  an  agreement 
that  the  answer,  where  not  Id  conflict  with  the 
petition,  shall  be  taken  as  true,  and  the  peti- 
tion.  where  not  In  conflict  with  the  answer, 
shall  be  taken  as  true,  since  this  involves  a  com- 
parison of  two  different  statements,  and  tends 

1 1.  Bee  Certiorari.  voL  9,  Cant.  Dig.  |  1«. 
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to  create  confusion  and  conflict,  where  the  at&t- 
nte  requires  clearness  and  certainty. 

4.  In  the  present  case  the  court  cannot  say 
that  there  was  any  abuse  of  discretion  in  refus- 
ing to  sustain  the  certiorari.  The  evidence  for 
the  defendant  tended  to  establish  that  the  com- 
pany was  in  the  exercise  of  ordinary  care.  In 
addition  to  the  statutory  presumption  of  negli- 
gence, there  was  evidence  tending  to  show  that 
the  injury  might  have  been  avoided,  and  the 
judgment  is  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chattooga  Coun- 
ty; W.  M.  Henry,  Judge. 

Action  by  Thomas  Potter  against  the  Cen- 
tral of  Georgia  Railway  Company.  Jndg^ 
ment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

John  D.  Taylor  and  J.  Branham,  for  plain- 
tiff in  error.  Wesley  Shropshire,  for  defend- 
ant in  error. 

LAMAR,  J.  Judgment  affirmed.  All  the 
Justices  concurring. 


(120  Oa.  S73) 

TEASLEY  et  al.  v.  BRADLEY  et  aL 
(Supreme  Court  of  (Georgia.    June  9,  190i.) 

BBFEBENCX   —   EVIDENCE   —   ADMISSIONS  —  IIV- 
STBUCnONS — ^BXCESSTVS   JUDGlfENT. 

1.  The  reference  of  a  case  to  an  auditor  rests 
largelv  in  the  discretion  of  the  court,  and,  un- 
less this  discretion  is  abused,  a  refusal  to  ap- 
point an«auditor  will  not  be  held  erroneous. 

2.  Evidence  which  admits  liability  on  a  sub- 
sisting debt  is  not  rendered  inadmissible  be- 
cause the  admission  is  accompanied  with  an  of- 
fer to  pay  a  less  sum  than  admitted  to  be  due. 

3.  A  charge  adjusted  to  a  plea  is  not  render- 
ed erroneous  because  it  conflicts  with  a  theory 
of  the  defendant  which  is  not  pleaded. 

4.  Irrelevant  evidence  was  properly  excluded. 
6.  If  a  charge  as  a  whole  correctly  applies 

the  law,  a  specified  portion  on  a  particular  sub- 
ject will  not  be  deemed  erroneous,  which,  if  tak- 
en in  connection  with  the  whole  charge,  does  not 
tend  to  confuse  or  mislead  the  jury  upon  any 
issue  in  the  case. 

6.  The  amount  of  interest  seems  to  be  excess- 
ive, and,  if  the  defendants  in  error  will  write 
off  the  interest  to  $566.57  within  10  days  after 
the  filing  of  the  remittitur,  a  new  trial  will  be 
refused ;  otherwise  the  verdict  will  be  set  aside, 
and  a  new  trial  granted. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck>urt,  Hart  County; 
H.  M.  Holden,  Judge. 

Action  by  Laura  M.  Sadler  against  Isham 
A.  Teasley  and  others.  On  death  of  plain- 
tiff, her  administrators,  P.  Bradley  and  oth- 
ers, were  made  parties  plaintiff.  Judgment 
for  plaintiffs,  and  defendants  bring  error.  Af- 
firmed on  conditlonB. 

T.  W.  Teasley  and  A.  Q.  &  Julian  McCur- 
ry,  for  plaintiffs  In  error.  O.  C.  Brown,  W. 
L.  Hodges,  J.  N.  Worley,  and  James  H. 
Skelton,  for  defendants  in  error. 

BYANS,  J.  Laura  M.  Sadler  instituted  a 
suit  against  Isham  A.  Teasley  to  recover  cer- 
tain funds  which  she  alleged  had  been  in- 
trusted to  him  as  a  confidential  steward  or 
factor  for  the  purpose  of  collecting,  invest- 


ing, and  taking  care  of  the  same,  for  her  ben- 
efit, and  for  which  she  had  made  demand 
upon  him,  but  which  he  had  refused  to  pay 
over  to  her.  The  defendant  pleaded  that  the 
funds  were  not  delivered  to  him  as  a  stew- 
ard or  confidential  agent,  but  were  given  to 
him  as  a  loan;  that  the  statute  of  limitations 
had  attached;  and  that  he  was  not  indebted. 
Pending  the  suit  the  plaintiff  died«  and  her 
administrators  were  made  parties  to  the 
case.  The  jury  returned  a  verdict  in  their 
favor»  and  Teasley  made  a  motion  for  a  new 
trial,  to  the  ovetniling  of  which  exception  Is 
taken.  After  the  motion  for  a  new  trial  was 
made,  the  defendant  died,  and  his  executors 
were  made  parties  in  liis  stead.  The  case 
lias  been  tried  twice,  resulting  each  time  in 
a  verdict  against  the  defendant  A  brief  of 
the  pleadings  appears  in  the  case  in  110  Qa. 
497,  85  S.  B.  782,  78  Am.  St  Bep.  113,  and 
reference  to  that  case  will  disclose  the  con- 
tentions of  the  parties  as  made  by  the  plead- 
ings. 

1^  Upon  the  call  of  the  case  the  defendant 
moved  that,  inasmuch  as  matters  of  account 
were  involved,  the  case  should  be  referred 
to  an  auditor.  The  court  refused  to  appoint 
an  auditor,  and  to  this  mling  exception  is 
taken.  The  appointment  of  an  auditor  is  a 
matter  vested  largely  in  the  discretion  of  the 
court  and,  unless  this  discretion  has  been 
abused,  the  refusal  to  appoint  an  auditor  will 
not  be  held  erroneous.  Most  of  the  items 
upon  which  the  plaintiffs  were  seeking  a  re- 
covery were  not  disputed  by  teasley.  He 
contended  that  the  money  received  by  him 
was  loaned,  and  that  he  had  accounted  for  it; 
and,  further,  that  more  than  four  years  had 
elapsed  since  the  loan  was  made,  and  that 
the  plaintiffs  were  barred  by  the  statute  of 
limitations  from  a  recovery.  The  judge,  hav- 
ing previously  tried  the  case,  was  thoroughly 
familiar  with  the  contentions  of  the  parties, 
and  he  did  not  deem  it  necessary  to  refer  the 
case  to  an  auditor.  It  not  appearing  that  the 
judge  abused  his  discretion,  we  cannot  say 
that  he  erred  in  refusing  to  refer  the  case  to 
an  auditor.    Civ.  Code  1895,  fi  4582. 

2.  Complaint  is  made  that  the  court  al- 
lowed certain  testimony  which  the  plaintiffs 
in  error  insist  was  inadmissible  because  it 
was  in  the  nature  of  an  offer  of  compro- 
mise. The  evidence  objected  to  tended  to 
show  that  Teasley  had  admitted  the  exist- 
ence of  the  debt  and  had  offered  to  settle 
the  same  for  a  less  amount  This  evidence 
was  in  support  of  the  allegation  in  the  peti- 
tion that  Teasley  offered  to  settle  with  Lau- 
ra M.  Sadler  **by  paying  her  in  land  and 
sundry  accounts  or  obligations  he  held  against 
various  parties,  the  same  aggregating  $3,268, 
but  that  [she]  refused  to  accept  said  offer, 
for  the  reason  that  [she]  considered  said 
amount  inadequate,  and  not  rigut;  all  of 
which  was  an  acknowledgment  on  the  part  of 
the  defendant  that  he  held  said  funds  of 
plaintiff  in  trust  as  aforesaid,  and  thereby 
acknowledged  that  he  held  said  money,  rents. 
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and  pn^ts  as  a  continuing  and  subsisting 
trust"  This  paragraph  of  the  petition  was 
demurred  to  on  the  ground  that  the  admis- 
sion therein  referred  to  was  a  part  of  a 
negotiation  for  a  compromise.  This  specific 
objection  was  passed  upon  when  the  case 
was  here  before,  and  it  was  then  ruled  that 
evidence  offered  in  support  of  the  allegations 
made  in  regard  to  Teasley's  admissions  did 
not  amount  to  an  offer  or  proposition  to  set- 
tle a  doubtful  or  disputed  claim,  but  was 
more  in  the  nature  of  an  offer  to  settle  an 
admitted  liability.  110  Ga.  607,  36  8.  B.  782, 
78  Am.  St  Rep.  113.  There  is  a  clear  dis- 
tinction between  an  offer  to  settle  an  unques- 
tioned claim,  or  one  about  which  there  is  no 
pending  difference  as  to  the  question  of  lia- 
bility, bj  the  payment  of  a  sum  less  than  the 
amount  admitted,  aild  an  offer  to  compromise 
a  claim  where  the  liability  is  disputed.  If 
the  evidence  amounts  to  an  admission  of  the 
liability,  this  evidence  is  not  rendered  in- 
admissible because  the  party  admitting  the 
liability  offers  to  settle  or  compromise  the 
claim  by  payment  of  a  less  sum.  If  the  of* 
f er  to  pay  a  certain  sum  is  for  the  settlement 
of  a  disputed  liability,  then  it  is  in  the  nature 
Qi  an  offw  to  compromise,  and  evidence  in 
regard  thereto  is  inadmissible.  Kelly  y. 
dtrouse,  116  Ga.  876,  48  S.  B.  280  (12). 

3.  Error  is  assigned  upon  the  following 
charge  of  the  court:  "I  charge  you  far- 
ther, if  Laura  Sadler  and  defendant's  wife 
and  Mrs.  Bradley  agreed  with  the  defendant 
that  out  of  the  estate  of  James  Sadler  pay- 
ment was  to  be  made  for  the  expense  and 
trouble  of  waiting  on  James  Siidler,  if  de- 
fendant had  any  such  expense  or  trouble, 
then  defendant  had  the  right  to  take  out  of 
their  part  of  the  estate  of  James  Sadlw  pay- 
ment for  such  trouble  and  expense  in  watting 
on  him,  if  he  incurred  any  trouble  and  expense 
in  waiting  on  him.  If  you  believe  these  sis- 
ters agreed  with  defendant  that  out  of  the  es- 
tate payment  was  to  be  made  for  any  trouble 
and  expense  in  waiting  on  James  Sadler,  then 
you  will  determine  whether  or  not  defendant 
incurred  any  expense  and  trouble  in  waiting 
on  said  James  Sadler;  and,  if  so,  what  said 
trouble  and  expense  was  reasonaMy  worth. 
I  charge  you  that  if  these  sisters  agreed  that 
out  of  the  estate  of  James  Sadler  payment 
was  to  be  made  if  defendant  incurred  any 
expense  and  trouble,  then  you  wUl  deduct 
from  the  estate  of  James  3adler  what  said 
trouble  was  reasonably  worth,  and  what  said 
expenses  were,  and  then  determine,  under 
the  rules  of  law  given  you  in  charge  by  the 
court  whether  or  not  defendant  is  liable  to 
plaintiff  for  one-third  of  said  balance  of  said 
estate,  if  he  received  any  part  of  it  belong- 
ing to  Miss  Laura  Sadler.  I  charge  you 
further,  if  these  sisters  did  not  agree  with 
defendant  that  out  of  the  estate  of  James 
Sadler  payment  was  to  be  made  for  such 
expenses  and  troubles,  or  if  such  agreement 
was  made,  but  defendant  did  not  incur  any 
trouble  and  expense  in  waiting  on  James 


Sadler/  and  if  defendant  reserved  any  part  of 
said  estate  belonging  to  Laura  Sadler,  then 
you  will  determine,  under  the  rules  given 
you  in  charge  by  the  court  whether  or  not 
defendant  is  liable  for  such  part,  without  de- 
ducting anything  for  such  trouble  and  ex- 
pense, if  it  was  incurred  by  defendant** 
Plaintiffs  in  'error  insist  that  this  charge  was 
erroneous,  for  the  reason  that  It  made  the 
assent  of  Mrs.  Bradley  necessary  to  the  con- 
tract betweon  Teasley  and  her  sisters,  in 
order  to  entitie  him  to  be  paid  Laura  Sad- 
ler's part  of  the  expenses  incurred  by  htm 
in  taking  care  of  James  R.  Sadler.  This 
charge  was  adjusted  to  thd  pleadings  in  the 
case.  In  the  amendment  to  his  plea  Teasley 
alleged  that  prior  to  the  death  of  James  R. 
Sadler,  and  when  he  returned  to  defendant's 
home  to  be  taken  care  of  in  1873,  there  was 
an  agreement  between  defendant  and  the 
children  of  Jameas  R.  Sadler  that,  in  oonsid- 
eration  of  defendant  taking  caie  of  said 
James  R.  Sadler  and  nursing  him  while  he 
lived,  they  would  wind  up  James  R.  Sadler's 
estate  without  administration,  and  that  de- 
fendant was  to  be  fully  paid  for  his  services 
and  the  expenses  incurred  by  him  in  pursu- 
ance of  the  contract,  which  amounted  to  the 
sum  of  |i,000,  one-third  of  which  sum  was 
properly  chargeable  to  Laura  M.  Sadler^  Hie 
amendment  did  not  state  the  names  of  the 
children  of  James  R.  Sadler.  The  evidence 
disclosed  that  at  that  time  there  wefe  three 
in  life,  and  the  Judge  in  his  charge  gave  the 
names  of  these  children,  one  of  whom  was 
Mrs.  Bradley,  and  in  effect  instructed  the 
Jury  that;  if  the  contract  set  up  in  the  amend- 
ed plea  was  sustained  by  proof,  then  Laura 
Sadler  would  be  chargeable  with  her  share 
of  the  expenses  incurred  in  pursuance  of  that 
contract  There  was  nothing  in  the  plead- 
ings which  set  up  a  contract  between  Laura 
Sadler  and  Teasley's  wife.  Tlie  allegation 
was  that  aU  of  the  children  should  pay  the 
defendant  for  his  trouble  and  expenses,  and 
the  charge  of  the  court  was  adjusted  to  the  • 
pleadings,  and  was  free  from  error. 

4.  The  court  excluded  the  testimony  of 
Mrs.  Lizzie  J.  Teasley,  offered  by  th^  de- 
fendant to  prove  that  Qynthia  Sadler  lived 
at  the  defendant's  a  good  many  years  before 
her  death;  that  she  was  sick  sev^al  weeks 
before  she  died;  and  that  during  her  sick- 
ness she  was  waited  on  by  the  defendant 
and  at  his  expense.  The  plaintiffs  in  error 
insist  that,  inasmuch  as  a  part  of  the  money 
alleged  to  be  due  was  derived  by  Laura  Shid- 
ler  from  the  estate  of  Cynthia  Sadler,  the  de- 
fendant, Teasley^  was  entitied  to  a  deduc- 
tion from  her  distributive  share  of  her  pro- 
portionate part  of  the  indebtedness  of  Cyn- 
thia Sadler  which  he  had  paid.  The  record 
does  not  disclose  any  items  of  expense  whidi 
were  paid  by  the  defendant  'It  appears  that 
after  the  death  of  Cynthia  Sadler  her  sole 
estate  consisted  of  a  tract  of  land  known  as 
tide  ''Crawford  Place";  that  it  was  sold  f6r 
$1,500;  and  that  the  money  was  equally  di- 
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VMed  amongst  her  three  heira  at  law,  the 
defendant  receiving  Laura  Sadler's  share  of 
her  sister's  estate.  Teasley's,  contention  waa 
that  the  money  he  received  was  delivered  to 
him  as  a  loan. .  Ihe  plaintiffs  denied  that 
Laura  Sadler  loaned  the  money  to  him,  and 
contended  that,  on  the  contrary,  she  gave  it 
to  him  to  be  invested  for  her  benefit  If 
Teasley  had  a  demand  against  the  estate  of 
Oynthia  Sadler,  he  should  have  asserted  his 
claim  in  1874,  when  the  estate  was  divided. 
It  is  now  too  late,  after  acknowledging  that 
Laura  Sadler  was  entitled  to  a  one-third  in- 
terest in  that  estate,  and  receiving  her  share, 
to  set  up  that  it  shopld  be  reduced  by  certain 
expenses  chatgeable  to  the  estate.  The  evi- 
dence was  properly  excluded. 

6.  Error  is  assigned  upon  the  following 
charge  of  the  court:  **If  the  defendant  re- 
ceived from  Laura  Sadler,  or  from  other 
sources  for  her,  money  or  property  with  the 
understanding  that  he  was  to  invest  and 
collect  the  principal  or  interest,  or  both,  and 
reinvest  the  same  from  time  to  time  for  the 
benefit  of  Laura  Sadler;  and  if  it  was  con- 
templated by  the  parties  that  the  defendant, 
Teasley,  should  use  the  money  for  the  benefit 
of  Laura  Sadler;  and  if  there  was  no  time 
agreed  on  between  the  defendant,  Teasley, 
and  Laura  Sadler  when  the  money  received 
by  the  defendant  should  be  returned  to  Lau- 
ra Sadler;  and  if  the  defendant  rendered  no 
account  to  Laura  Sadler,  accompanied  by  an 
offer  to  settle,  more  than  four  years. prior  to 
the  institution  of  this  suit;  and  if  he  had  not 
notified  Laura  Sadler  that  he  no  longer  held 
such  money  as  h^s,  but  that  it  belonged  to 
him,  more  than  four  years  prior  to  the  bring- 
ing of  this  suit;  and  if  Laura  Sadler  did  not 
make  a  demand  on  the  defendant,  Teasley, 
for  a  return  of  the  money,  more  than  four 
years  i^rfor  to  the  institution  of  this  suit; 
and  if  defendant  did  not  repudiate  the  agen- 
cy more  than  four  years  before  this  suit  was 
commenced— the  plaintiff  in  this  case  would 
be  entitled  to  recover  against  the  defendant" 
The  plaintiffs  in  error  insist  tliat  the  court 
committed  error  in  giving  this  charge,  be- 
cause the  right  of  the  plaintiffs  below  to  re- 
cover did  not  depend  solely  upon  whether  the 
debt  was  barred  by  the  statute  of  limita- 
tions, but  whether  the  money  received  by 
Teasley  was  given  to  him  as  a  trust  fund 
or  delivered  to  him  as  a  loan.  This  charge 
of  the  court  was  given  in  connection  with 
Instructions  on  the  subject  of  the  statute  of 
limitations.  The  court  had  previously  in- 
structed the  jury  that,  before  the  plaintiffs 
would  be  entitled  to  recover,  it  must  appear 
that  Teasley  received  the  money  from  Laura 
Sadler  as  a  trustee;  and  was  simply  instruct- 
ing the  Jury,  in  this  connection,  when  the 
bar  of  the  statute  would  attach.  Construed 
together  with  the  context  there  was  no  error 
in  this  charge. 

G.  Plaintiffs  in  error  contend  that  the  ver- 
dict was  contrary  to  designated  portions  of 
the  charge^  and  also  contrary  to  law  and  the 


evidence..  The  verdict  was  for  f  1,986  prin- 
cipal and  $2,983  interest  The  amount  Of 
principal  can  he  definitely  arrived  at  from  the 
evidence,  and  the  finding  of  the  Jury  aa  to 
the  amount  of  principal  due  was.  fuUy  war- 
ranted by  the  evidence.  We  are  unable  to 
ascertain  from  the  record  by  what  process 
the  Jury  arrived  at  the  amount  allowed  for 
interest  It  seems  to  be  excessive.  The  ev- 
idence showed  that  Laura  Sadler  lived  with 
Teasley,,  and  that  during  the  time  he  had  her 
money  he  made  certain  payments;  but  the 
amount  of  each,  and  the  time  when  these 
payments  were  made,  do  not  clearly  ap- 
pear. There  is  no  data  upon  which  the.  ex- 
act amount  of  Interest  can  be  arrived  at 
Inasmuch  as  the  evidence  does  not  furnish 
any  definite  baidS  for  the  calculation  of  in- 
terest prior  to  demand,  the  right  of  the  plain- 
tiffs to  an  allowance  of  interest  should  be 
limited  to  a  recovery  of  the  interest  accruing 
between  the  date  of  the  demand  and  the  date 
of  the  verdict  Accordingly«  the  Judgment  is 
affirmed  on  condition  that  the  defendants  in 
error  will,  within  30  days  after  the  filing 
of  the  remittitur  in  the  office  of  the  clerk 
of  the  superior  court  of  Hart  county,  write 
off  all  interest  in  excess  of  $566.57.  This 
amount  is  the  interest  upon  the  principal 
found  by  the  jury  from  the  date  of  the  de- 
mand up  to  the  time  the  verdict  was  return- 
ed, calculated  at  the  rate  of  7  per  cent  per 
annum.  If  the  defendants  in  error  decline 
to  write  off  the  excess  of  interest  in  ac- 
cordance with  this  Judgment  then  a  new 
trial  is  granted. 

Judgment  affirmed  on  condition.  All  the 
Justices  concurring. 

a20  Oft.  472) 

JARRBTT  V.  CITT  BLBX3TRI0  RT.  00. 

(Supreme  Court  of  Georgia.    June  10,  1901) 

WBIT    OF    EBBOB— niSMISSAX— BIIX    OF    EXCEP- 
TIOnS-^PBOCESS— AHENDUENT— 8EBVI0E. 

1.  Where  It  dearly  appears  that  in  the  trial 
of  the  questions  brought  up  by  a  bill  of  ex- 
ceptions, no  evidence  was  introduced  before  the 
trial  judge,  the  writ  of  error  will  not  be  dis- 
missed because  the  bill  of  exceptions  does  not 
expressly  state  that  no  evidence  was  introduced. 

2.  Where  Jarrett  brought  suit  asninst  a  street 
railway  company,  and  the  plaintiff's  name  was 
properly  stated  in  the  body  of  the  original  pe- 
tition, but  was  written  *'Jarvitt"  in  the  *'back- 
ing"  of  the  petition  and  in  the  caption  of  the 
process  annexed  by  the  derk,  and  was  also  writ- 
ten "Jarvitt"  in  the  copy  petition  and  in  the 
caption  of  the  copy  process  served  upon  the  de 
fendant  and  on  the  trial  the  court  allowed  the 
name  of  the  plaintiff  to  be  corrected  in  the  cap- 
tion of  the  process,  in  the  "backing"  of  the  pe- 
tition, and  on  the  docket  prior  to  which  time 
the  defendant  had  answered  to  the  merits,  it 
was  not  necessary  that  the  process  as  amended 
should  be  served  upon  the  defendant  .  If.  in 
consequence  of  the  amendment,  the  defendant 
was  unprepared  to  go  to  trial,  the  court  would 
doubtless  have  granted  it  time  for  preparation. 

8.  In  such  case  it  was  therefore  error  for  the 
court  to  dismiss  the  case  because  the  plaintiff 
refused  to  have  the  defbuUmt  served  with  the 
process  as  amended. 

(Syllabus  by  the  Court) 
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Brvor  from  Superior  Court,  Floyd  Coonly; 
W.  H.  Henry,  Judge. 

Action  by  G.  M.  Jarrett  against  the  City 
Electric  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Be- 
rersed 

Seaborn  &  Barry  Wright,  for  plaintiff  in 
error.  Denny  &  Harris*  for  defendant  in 
error. 

SIMMONS,  C.  J.  Judgment  reversed.  All 
the  Justices  concurring. 


(120  Ga.  44«) 

FREEZE  ▼.  WHITE. 
(Supreme  Court  of  Georgia.    June  10,  1904.) 

TBIAL— IlfSTBUCTIONS— APPBAIr-BKVISW. 

1.  Regardless  of  whether  the  answer  to  the 

Setition  was  good  as  a  plea  of  payment,  evl- 
ence  in  support  of  such  a  defense  was  admit- 
ted without  objection,  and  it  was  therefore  not 
error  for  the  court  to  charge  the  law  on  that 
subject.  Howard  y.  Barrett,  52  Ga.  15;  Rat- 
teree  y.  Chapman.  4  S.  E.  684,  79  Ga.  574; 
Sayannah  Ry.  y.  Grogan,  43  S.  E.  701,  117  Oa. 
464. 

2.  While  part  of  the  charge  excepted  to  was 
more  or  less  confusing,  it  was  not  made  to  ap- 
pear in  the  motion  for  a  new  trial  that  the  com- 
plaining party  was  injuriously  affected  thereby. 
The  contentions  of  the  parties  were  fairly  sub- 
mitted to  the  jury. 

3.  The  eyidence  leayes  much  room  for  doubt 
on  the  controlling  issues  of  the  case,  but  there 
was  some  evidence  from  which  the  jur^  might 
fairly  have  inferred  that  the  settlement  shown 
to  have  been  effected  between  the  plaintiff  and 
the  defendant's  intestate  covered  the  matters  in 
controversy  in  the  present  action.  The  trial 
Judge  was  satisfied  with  the  verdict,  and  his  re- 
fusal to  grant  a  new  trial  on  the  pound  of 
insufficiency  of  evidence  will  not  be  held  error. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  Geo.  F.  Gober,  Judge. 

Action  by  C.  J.  Freeze  against  Newton 
White,  administrator.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

J.  P.  Brooke  and  G.  B.  Walker,  for  plain- 
tiff In  error.  H.  L.  Patterson*  for  defendant 
in  error. 

CANDLER,  J.  Judgment  affirmed.  All 
the  JuBtlces  concur. 


(120  Oft.  S44) 
B.  B.  HUNTING  ft  CO.  ▼.  QUARTBRMAN. 

(Supreme  Court  of  Georgia.     June  9,  1904.) 

INJUBT  TO  EMPLOY*— DEFECTIVK  APPLIAlfCES— 
OBJECTION   TO   EVIDENCE. 

1.  There  was  sufBoient  evidence  to  support  a 
finding  that  the  plaintiff's  decedent  used  the 
stagiufl:,  the  collapse  of  which  caused  his  death, 
with  the  Imowledge  and  acquiescence  of  the  de- 
fendants. In  such  a  case  it  was  their  duty  to 
exercise  ordinary  care  and  diligence  for  his 
safety. 

2.  The  evidence  objected  to  was  not  shown  to 
have  been  of  sufllcient  materiality,  even  if  inad- 
mlssible,  to  injuriously  affect  the  rights  of  the 
defendants;    the  charge  of  the  court  fully  and 


fairlj  preeented  to  tlie  Jnry  die  imam  involved: 
and  the  evidence  warranted  the  veidlct  in  favor 
of  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  Snperior  Oonrt,  Chatiiam  Coun- 
ty ;  Pope  Barrow,  Judge. 

Action  by  Hattie  Qnarterman  against  B.  B. 
Hunting  &  Co.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Ai&rmed. 

O'Connor,  CByme  &  Hartrldge,  for  plaln- 
tiffs  in  error.  Adams  &  Adams,  for  defend- 
ant in  error. 

CANDLER,  J.  Hunting  &  Co.  were  tn  the 
lumber  business  in  Savannah,  and,  in  con- 
nection with  their  business,  loaded  vessels 
at  their  docks  on  the  Savannah  river.  Qnar- 
terman was  employed  by  them  as  foreman  of 
a  gang  of  workmen.  His  home  was  in  Sa- 
vannah. While  Quarterman  was  engaged  in 
work  for  bis  employers  on  the  northern  side 
of  the  Savannah  river,  or  the  side  furthest 
from  the  city  of  Savannah,  other  employ^ 
of  Hunting  &  Co.  were  loading  a  vessel  on 
the  southern  side.  To  aid  in  this  work, 
staging  had  been  erected,  supported  by  a  rope 
suspended  from  the  vessel.  While  Qnarter- 
man and  the  men  under  him  were  at  work  on 
the  northern  side  of  the  river,  the  tide  began 
to  ebb,  making  it  impracticable  for  them  to 
continue  their  work  until  several  hours  had 
elapsed,  and  they  proceeded  to  cross  the  river 
in  a  small  boat  In  landing,  they  rowed  to 
the  vessel  which  was  being  loaded,  with  the 
intention  of  crossing  the  staging  before  men- 
tioned, and  thus  getting  out  on  the  dock. 
Quarterman  remained  in  the  boat  while  sev- 
eral of  the  workmen  got  out  on  the  staging, 
when  the  rope  supporting  the  staging  broke, 
precipitating  the  staging  upon  Quarterman, 
inflicting  injuries  upon  him  from  which  he 
subsequently  died.  His  widow  brought  suit 
against  Hunting  &  Co.,  alleging  that  the 
staging,  rope,  and  tackle  were  insecuro  and 
defective ;  that  this  was,  or  should  have  been, 
known  by  the  defendants ;  and  that  Quarter- 
man  could  not,  in  the  exercise  of  ordinary 
care,  have  known  that  such  was  the  case.  On 
the  trial  the  jury  returned  a  verdict  for  the 
plaintiff  for  $3,000.  The  defendants  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  they  excepted. 

1.  The  point  upon  which  this  case  mainly 
turns,  and  upon  which  most  stress  is  placed 
by  counsel  for  both  the  plaintiff  and  the  de- 
fendants, is  whether,  under  the  evidence, 
Quarterman  had  the  right  to  use  this  staging 
as  a  landing  place,  or,  in  other  words,  to 
quote  from  the  brief  of  counsel  for  the  plain- 
tiff in  error,  "the  pressure  of  the  case  •  •  • 
is  on  the  question  whether  Quarterman,  in 
using  the  staging  as  a  landing  place,  was  ac- 
cepting an  invitation  of  the  plaintiffs  in  er- 
ror, or  was  merely  a  licensee  or  trespasser.'* 
It  seems  clear  that  the  staging  was  not  de- 
signed for  use  as  a  landing  place,  but  it  aeons 
equally  clear  that,  as  a  matter  of  conven- 
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lence,  similar  staging  on  other  vessels  being 
loaded  by  the  defendants  was  so  used  by  their 
employes ;  that  this  was  well  known  to  the 
representatives  of  the  defendants;  and  that 
no  objection  was  made  by  them  to  the  use 
of  the  staging  for  this  pnrpose.  There  was 
also  evidence  which,  if  believed  by  the  jury, 
would  lead  them  to  find  that  on  the  occasion 
of  Quarterman's  injuries  the  regular  and  usu- 
al landing  place  for  the  workmen  in  the 
employment  of  the  defendants  was  obstruct- 
ed, and  that  it  was  necessary  for  them,  in 
order  to  get  on  shore,  to  cross  this  staging. 
Quarterman,  separated  from  the  city  of  Sa- 
vannah by  the  width  of  the  Savannah  river, 
was  entitled,  so  far  as  it  lay  within  the 
province  of  the  defendants  to  provide  him 
with  the  means  of  transit  to  and  from  his 
work,  to  rely  on  the  reasonable  safety  of  the 
means  so  provided ;  ^and  If  the  ordinary  land- 
ing places  were  obstructed,  and  it  was  neces- 
sary for  him  to  cross  the  staging  in  order  to 
reach  the  dock,  ordinary  care  and  diligence 
were  required  of  the  defendants  to  see  that 
the  staging  and  its  appurtenances  were  rea- 
sonably safe  for  the  purposes  to  which  they 
were,  with  their  knowledge  and  approval, 
put  The  case  is  somewhat  analogous  to  that 
of  an  employ^  of  a  factory,  to  whom  is  owed, 
as  an  Incident  of  the  duty  of  the  master  to 
provide  a  safe  place  to  work,  the  duty  to 
keep  reasonably  safe  the  means  of  Ingress  to 
and  egress  from  the  place  where  the  work 
is  done.  A  careful  reading  of  the  evidence 
leads  inevitably  to  the  conclusion  that  there 
was  ample  warrant  for  a  finding  that  the  use 
of  the  staging  by  Quarterman  as  a  landing 
place  was  with  the  full  knowledge  and  ac- 
quiescence of  the  defendants,  if  not  that  their 
own  act  rendered  such  use  on  this  occasion 
necessary.  Knowing  that  the  staging  was 
likely  to  be  put  to  this  use  by  their  em- 
ployte  from  time  to  time,  it  was  Incumbent 
upon  the  defendants  to  exercise  ordinary  care 
and  diligence  for  the  safety  of  those  who 
might  pass  over  it  Bullard  v.  Southern  R. 
Co.,  116  Ga.  644,  43  S.  B.  89. 

2.  The  motion  for  a  new  trial,  as  amended, 
contains  numerous  grounds,  but  none  of  them 
disclose  any  error  of  sufficient  Importance  to 
require  a  reversal  of  the  Judgment  of  the 
court  below.  In  one  ground  error  is  assigned 
on  the  admission  of  evidence  as  to  a  conver- 
sation between  a  witness  and  the  mate  of  the 
vessel  which  was  being  loaded  at  the  time 
Quarterman  was  injured,  but,  as  the  evidence 
objected  to  was  not  set  out  in  the  motion,  this 
court  cannot  tell  whether  Its  admission  was 
erroneous  or  not  Error  is  assigned  on  the 
admission  of  other  evidence  on  the  ground 
of  Irrelevancy,  but  it  is  not  made  to  appear 
from  the  motion  that  the  evidence,  even  if  not 
material,  was  of  sufficient  Importance  to  re- 
quire the  grant  of  a  new  trial;  and,  in 
view  of  the  certificate  of  the  trial  judge  as 
to  these  grounds  of  the  motion,  it  cannot  be' 
«ald  that  they  disclose  any  error.  It  is 
47S.B.— «9 


complained  tliat  the  court  erred  in  charging 
the  jury  as  follows:  **If  you  find  in  this  case 
for  the  plaintiff,  the  fbrm  of  your  verdict 
would  be,  *We,  the  jury,  find  for  the  plain- 
tiff,' and  assess  the  damages  at  so  much, 
naming  a  round  sum."  We  cannot  agree  with 
the  contention  of  counsel  for  the  plaintiff  In 
error  that  this  was  equivalent  to  instructing 
the  jury  that,  in  the  event  they  should  find 
for  the  plaintiff,  their  verdict  should  be  for 
a  substantial  amount;  and,  while  the  ex- 
pression "round  sum"  was  not  altogether 
happy,  we  cannot  hold  that  it  affords  ground 
for  a  new  trial.  Ck>mplalnt  is  made  of  nu- 
merous other  extracts  from  the  judge's 
charge,  but  most  of  these  have,  in  effect 
been  disposed  of  In  the  ruling  made  in  the 
first  division  of  this  opinion.  The  charge 
was.  In  the  main,  accurate,  and  fairly  pre- 
sented the  issues  involved  to  the  consid- 
eration of  the  jury.  There  was  abundant 
evidence  that  the  rope  which  supported  the 
staging,  the  fall  of  which  caused  the  death  of 
Quarterman,  was  defective  when  it  was  fur- 
nished to  the  employes  of  the  defendants; 
that  its  def^tlve  condition  was  called  to  the 
attention  of  their  representative,  who  refused 
to  furnish  any  other;  and  that  Quarterman 
had  nothing  to  put  him  on  notice  of  this  de- 
fect and  was  wholly  without  blame. 

The  verdict  for  the  plaintiff  was  fully  war- 
ranted, and  the  judgment  overruling  the  mo- 
tion for  a  new  trial  is  affirmed.  All  the  Jus- 
tices concur. 


020  Oa.  481) 
HART  ▼.  MANSON,  Ordinary. 
(Supreme  Court  of  Georgia.    June  10,  1904.) 

SBFEBBNCX  —  FIURO    BEFOBT  —  JUBISDIOTtOR— 
OBJBCTION8. 

1.  Where  the  report  of  an  auditor  Is  filed  after 
the  time  provided  by  the  order  of  court  refer- 
ring the  case  to  him,  the  remedy  of  the  party 
objecting  to  the  finding  of  the  auditor  is  to  file 
exceptions  to  the  report  in  the  court  in  which 
the  case  is  being  tried.  Peavy  v.  McDonald,  47 
S.  E.  203,  119  Ga.  865.  It  is  too  late,  after  the 
auditor's  report  has  been  passed  upon  by  the 
judge  of  the  superior  court,  and  the  judgment 
of  that  court  brought  here  by  bill  of  exceptions 
and  affirmed,  to  raise  the  question  of  the  juris- 
diction of  the  auditor  to  file  his  report  after 
the  time  allowed  by  the  order,  by  a  petition  for 
injunction  seeking  to  restrain  the  enforcement 
of  the  judgment  of  the  superior  court.  Civ. 
Code  1895,  {  3742. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clayton  Coun- 
ty; EL  J.  Beagan,  Judge. 

Action  by  Z.  T.  Manson,  ordinary,  for  use, 
against  J.  M.  Hart  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Joe.  W.  A  John  D.  Humphries,  for  plaintiff 
in  error.  W.  U  Watterson,  J.  F.  Gk>Ughtly, 
W.  M.  Wright,  and  C.  T.  Roan,  for  defendant 
in  error. 

CANDLER,  J.  Judgment  aflarmed.  AU 
the  Justices  concur. 
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(120  Ga.  460) 

WESTBBN  ft  A.  B.  CO.  T.  CABDBB. 
(Supreme  Court  of  Georgia.    June  10,  1901.) 

CBBnOBABI— PATHSNT    OT    COSTS— CBBTHIOATB 
—BOND. 

1.  A  receipt,  ligned  by  a  Juatioe  of  the  peace 
whose  judgment  ia  sought  to  be  reviewed  on 
certiorari,  showing  that  the  plaintiff  in  cer- 
tiorari has  paid  to  him  a  named  sum  "in  full 
of  all  costs  to  date"  (the  date  of  the  applica- 
tion for  certiorari)  in  the  case  in  which  the 
judgment  complained  of  was  rendered,  substan- 
tially meets  the  requirement  of  the  Civil  Code 
of  1806.  f  4639,  that  the  partv  applying  for  the 
writ  of  certiorari  must  produce  a  certificate, 
from  the  officer  whose  judgment  is  the  subject- 
matter  of  complaint,  that  all  costs  which  mav 
have  accrued  on  the  trial  below  have  been  paid. 

2.  When  a  certiorari  is  sustained  and  the 
case  sent  back  for  another  hearing,  the  cer- 
tiorari bond  becomes  functus  officio;  the  se- 
curity thereon  is  discharged  from  further  lia- 
bility, and  mav  become  security  on  a  subse- 
quent certiorari  bond  in  the  same  case. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Ctourtj  Whitfield  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  by  the  Western  ft  Atlantic  Railroad 
Company  against  S.  A.  Carder.  Judgment 
for  plaintiff.  From  an  order  dismissing  a 
certiorari,  defendant  brings  error.   Reversed. 

Payne  ft  Tye  and  R.  J.  ft  J.  McCamy,  for 
plaintiff  In  error.  W.  B.  Mann,  for  defendant 
in  error, 

CAKBLER,  J.  This  case  comes  up  on  ex- 
ceptions to  the  dismissal  of  a  certiorari  by 
the  judge  of  the  superior  court  The  grounds 
on  which  the  judge  rested  his  judgment  were 
(1)  that  the  security  on  the  certiorari  bond 
was  the  same  as  that  on  a  former  certiorari 
bond  given  by  the  same  party  in  the  same 
case,  the  first  certiorari  having  been  sustain- 
ed and  the  case  remanded  for  another  hear- 
ing; and  (2)  that  the  petition  for  certiorari 
was  not  accompanied  by  a  certificate  of  the 
magistrate  that  all  the  costs  had  been  paid  as 
required  by  law.  Attached  to  the  petition 
for  certiorari  was  the  following  writing,  sign- 
ed by  the  magistrate:  "Received  of  the  West- 
ern ft  Atlantic  Railroad  Company  the  sum  of 
five  « Vioo  dollars,  in  full  of  all  costs  to  date 
in  the  case  of  S.  A.  Carder  v.  W.  ft  A.  R.  R. 
Co.    This  SOth  day  of  Jan.,  1901.'' 

1.  We  do  not  hesitate  to  hold  that  the  re- 
ceipt of  the  magistrate  answered  every  re- 
quirement of  the  law  as  to  the  necessary  cer- 
tificate of  the  payment  of  costs,  and  that  this 
ground  furnished  no  good  reason  for  dis- 
missing the  certiorari.  The  Civil  Code  of 
1805,  §  4639,  does  not  prescribe  any  special 
form  of  certificate  by  the  magistrate.  The 
primary  object  of  that  section  is  that  there 
shall  be  a  writing  under  the  hand  of  the  jus- 
tice of  the  peace  showing  that  all  the  costs 
which  have  accrued  in  bis  court  have  been 
paid.  An  Itemized  statement  of  costs,  re- 
ceipted by  the  magistrate,  but  not  stating 
that  it  embraces  aU  the  costs  which  have  ac- 
crued, will  not  meet  this  requirement,  be- 
cause it  Is  entirely  consistent  with  the  hy- 


pothesis that  only  a  part  of  the  costs  have 
been  paid.  Savannah,  etc,  R.  CSo.  ▼.  Shell, 
72  Ga.  201.  In  the  present  case,  howerer, 
the  receipt  of  the  magistrate  showed,  in  ef- 
fect, that  all  the  costs  which  had  accrued  in 
his  court  had  been  paid,  and  this  will  not  be 
held  defective  merely  fbr  lack  of  the  tech- 
nical words,  "I  certify,"  etc  See,  In  this 
connection,  Williams  t.  Shuler,  94  Qa.  660, 19 
S.  B.  981. 

2.  The  main  point  for  decision  in  this  case 
is  whether,  when  a  case  has  been  taken  by 
certiorari  to  the  superior  court,  the  certiorari 
sustained,  and  the  case  sent  back  to  the  mag- 
istrate for  another  hearing,  the  surety  on  the 
certiorari  bond  is  still  liable  for  the  eventual 
condemnation  money,  and  therefore  ineligible 
to  act  as  surety  on  a  subsequent  certiorari 
bond  in  the  same  case.  It  is  contended  by 
counsel  for  the  plaintiff  in  error  that^  when 
the  first  certiorari  was  sustained,  the  bond, 
which  was  a  condition  precedent  to  Its  issu- 
ance, became  functus  ofi&clo,  and  that  there- 
fore the  surety  could  under  no  circumstances 
become  liable  thereon.  We  think  there  can 
be  no  doubt  that  this  contention  Is  sound. 
A  proper  decision  of  this  question  involves 
the  construction,  in  pari  materia,  of  sections 
4639,  4655,  and  4656  of  the  ClvU  Ck)de  of  1895. 
Section  4639  provides.  In  part,  that  with  cer- 
tain exceptions,  before  any  writ  of  certiorari 
shall  issue,  the  party  applying  therefor,  his 
agent  or  attorney,  shall  give  bond  and  good 
security,  "conditioned  to  pay  the  adverse 
party  In  the  cause  the  eventual  condemna- 
tion-money, together  with  all  future  costa.** 
Section  4655  provides  that  if,  on  the  hearing, 
the  certiorari  shall  be  sustained  and  a  final 
decision  thereon  made  by  the  superior  court, 
the  plaintiff  (in  certiorari)  may  sign  up  judg- 
ment for  the  amount  recovered  by  him  in  the 
court  below,  together  with  the  costs  paid  to 
obtain  the  certiorari  and  the  costs  in  the  su- 
perior court;  *'but  If  the  certiorari  shall  be 
returned  to  the  court  below  for  a  new  hear- 
ing, the  plaintiff  shall  sign  up  judgment  for 
the  costs  in  said  superior  court  only,  leaving 
the  costs  paid  to  obtain  the  certiorari  to 
abide  the  final  tiial  below.''  Section  4656 
provides  for  the  judgment  to  be  entered  In 
the  event  the  certiorari  is  dismissed  and  a 
final  decision  made  by  the  superior  court 
and  concludes  with  the  provision  that,  "if 
said  case  be  sent  back  to  the  court  below, 
and  there  be  a  judgment  in  said  case  in  favor 
of  said  defendant  in  the  court  below,  the  se- 
curity on  the  certiorari  bond  shall  then  be 
Included  as  in  case  of  security  on  appeal." 
The  title  of  this  last  section  Is:  "If  the  cer- 
tiorari Is  dismissed,  judgment  for  the  defend- 
ant" When  read  in  connection  with  sec- 
tions 4639  and  4655,  the  words  "if  said  case 
be  sent  back  to  the  court  below,"  etc^  would 
seem  clearly  to  contemplate  the  sending  of 
the  case  back  for  final  judgment  In  favor  of 
the  defendant  in  certiorari  after  a  decision  io 
his  favor  In  the  superior  court  In  other 
words,  where  the  judge  of  the  superior  court 
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decides  tbe  case  in  f ayor  of  the  defendant  in 
certiorari,  bat  for  any  reason  declines  to  en- 
ter final  judgment,  and  sends  the  case  back 
to  the  Justice's  court  with  direction  that 
Judgment  there  be  lendered,  ^finally  for  the 
defendant  in  certiorari,  the  security  on  the 
certiorari  bond  then  becomes  liable  as  in 
case  of  security  on  appeal.  This  construc- 
tion of  the  words  quoted  Is  entirely  reason- 
able and  consistent  with  the  other  portions 
of  the  section,  while  any  other  construction 
would  InTOlve  a  hopeless  conflict  with  section 
4665.  In  that  section  explicit  direction  is 
giyen  for  the  rendition  of  Judgment  in  Just 
such  a  case  as  the  present,  where  the  certir 
orari  is  returned  for  another  hearing;  and  it 
is  there  provided  that  the  plaintiff  shall  haye 
Judgment  for  the  costs  in  the  superior  court 
only,  leaving  the  costs  paid  to  obtain  the  cer- 
tiorari to  abide  the  final  trial  below.  It 
could  not  have  been  the  intention  of  the  law- 
making body  to  provide  that  the  security  on 
a  certiorari  bond  should  be  liable  on  the  bond 
regardless  of  the  outcome  of  the  hearing  of 
the  certiorari.  The  case  may  very  property 
be  analogized  to  that  of  the  surety  on  a  su* 
persedeas  bond  given  by  a  plaintiff  in  error 
in  thia  court,  who  la  liable  only  for  the  costs 
of  prosecuting  the  writ  of  error  in  this  court, 
and  not  for  the  amount  of  the  verdict  that 
may  finally  be  rendered  in  the  case.  Frank- 
lin V.  Kriegshaber,  114  Qa.  947,  41  S.  B.  47. 
It  follows,  then,  that  the  surety  offered  by 
the  plaintiff  in  certiorari  on  its  bond  was  not, 
for  any  reason  given,  objectionable,  and  that 
the  court  erred  in  dismissing  the  certiorari. 
Judgment  reversed.  All  the  Justices  con-* 
cur. 


(120. Ga.  480) 

MONK  et  al.  v.  McDANIEL. 

(Supreme  Court  of  Georgia.    June  10,  1904.) 

ADOPTION— PBDGBDUBB— HABEAS   CORPUS— OUS- 
TODT  OF  INFANT. 

1.  The  Code  of  Alabama  of  1896,  S  867,  pro- 
vides that  any  person  desiring  to  adopt  a  child 
"may  make  a  declaration  in  writing  •  •  • 
which,  beine  acknowledged  by  the  declarant  be- 
fore the  Jadge  of  probate  of  the  county  of  his 
residence,  filed,"  and  recorded,  has  the  effect 
of  adopting  the  child.  If  such  a  declaration 
shows  on  Its  face  that  the  declarant  did  not 
reside  in  the  county  in  which  it  was  acknowl- 
edged, filed,  and  recorded,  but  in  another  coun- 

2  of  the  state,  the  proceedings  were  void,  and 
e  declarant  cannot  invoke  the  same  in  this 
state  as  giving  him  the  right  to  the  custody  and 
control  of  the  child.  The  probate  judge  in  such 
a  proceeding  does  not  act  as  a  Judicial,  but  as  a 
ministerial,  oflicer;  nor  will  any  statements 
made  by  him  to  the  declarant  as  to  the  imma- 
teriality of  the  letter's  place  of  residence  ren- 
der the  adoption  proceedings  valid. 

2.  When  mis  case  was  here  before,  and  revers- 
ed upon  the  ground  that  the  plaintiffs  in  error 
were  the  parents  by  adoption  of  the  child 
whose  custody  was  in  question,  the  point  above 
decided  was  not  made  or  dealt  with,  but  arose 
upon  the  second  trial.  The  proceeding  to  adopt 
the  child  being  now  decided  to  have  been  void, 
and  the  trial  Judge  having  found,  upon  suffi- 
cient evidence,  that  the  defendant  in  error  was 
a  fit  and  suitable  person  te  take  charge  of  the 


child,  and  had  sufficient  means  to  msintain  such 
child,  and  the  plaintiiEs  in  error  having  shown 
no  better  right,  there  was  no  abuse  of  discre- 
tion in  awarding  the  custody  of  the  child  to 
the  defendant  in  error,  and  dismissing  the  writ 
of  habeas  corpus. 

(Syllabus  by  the  GourtJ 

Error  from*  Superior  Court,  Carroll  County; 
R.  W.  Freeman,  Judge. 

Application  by  W.  F.  Monk  and  others  for 
a  writ  of  habeas  corpus  to  S.  A.  McDaniel. 
From  a  Judgment  dismissing  the  writ,  peti- 
tioners bring  error.    Afllrmed. 

Brown  &  Roop  and  B.  J.  Wynn,  for  plain- 
tiffs in  error.  Hamrick  &  Smith,  for  de- 
fendant in  error* 

SIMMONS,  0.  J.  Judgment  afiirmed.  All 
the  Justices  concurring. 


(120  Oa.  469) 

FREEMAN  v.  NASHVILLE,  a  ft  ST.  Iiu  RY. 
(X). 

(Supreme  Court  of  Ckorgia.    June  10^  1904.) 

IN JUBT  TO  BMPLOTd— XNBTBUOnORa. 

1.  The  summary  of  the  contentions  of  the  par- 
ties must  embrace  every  material  issue  made  by 
the  pleadings.  Where  a  plaintiff  bases  his  ac- 
tion upon  two  alleged  acts  of  negligence  by  the 
defendant  as  causing  the  injury  complained  of, 
the  omission  by  the  court  to  state  plaintiff's 
contention  as  to  one  of  the  alleged  acts  of.  neg- 
ligence, and  to  charge  the  law  appropriate  there- 
to, is  error. 

2.  One  is  bound  to  use  ordinary  care  to  avoid 
the  consequences  of  another's  negligence,  but 
this  duty  does  not  arise  until  the  negligence  of 
such  other  is  existing,  or  is  apparent,  or  the 
circumstances  are  such  that  an  ordinarily  pru- 
dent person  would  have  reason  to  apprehend 
tbe  existence. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  Major  Freeman,  by  his  next 
friend,  against  the  Nashville,  Chattanooga 
&  St  Louis  Railway  Company.  Judgment 
for  defendant,  and  plaintUC  brings  error. 
Reversed. 

B,  P.  Treadaway,  Harris,  Chamlee  &  Har- 
ris, and  Dean  &  Dean,  for  plalntift  in  error. 
Payne  &  Tye  and  W.  J.  Neel,  for  defendant 
in  error. 

EVANS,  J.  Major  Freeman,  by  his  next 
friend,  sued  the  NashviUe,  Chattanooga  & 
St  Louis  Railway  (3ompany  for  certain  In- 
juries alleged  to  have  been  sustained  be- 
cause of  the  railroad's  negligence  while  he 
iiras  engaged  in  loading  brick  on  defendant's 
cars.  The  railroad  company  had  extended  a 
spin:  track  to  the  yards  of  the  Rome  Brick 
Company,  and  placed  necessary  cars  on  this 
spur  track  to  be  loaded  with  brick.  When- 
ever it  was  necessary,  the  car,  in  process  of 
being  loaded,  was  temporarily  shifted,  so  as 
to  enable  the  railroad  company  to  move  out 
the  loaded  cars  and  station  the  empty  ones. 
At  the  time  of  the  alleged  injury  the  plain- 
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tiff  wo  In  the  employ  of  the  brick  oompany, 
and  was  «igaged  in  loading  an  open  car 
(uaually  used  for  hauling  coal)  with  brick. 
He  stood  on  the  ground,  and  was  pitching  the 
brick  to  another  employ^  in  the  car,  who  ar- 
ranged them  In  tiers.  The  work  of  loading 
the  car  had  progressed  to  the  extent  of  six 
rows  of  brick,  each  row  containing  ten  lay- 
ers, when  the  switch  engine  and  some  empty 
cars  were  observed  coming  on  the  spur  track 
where  the  car  which  was  being  loaded  was 
stationed.  The  brick  company's  agent,  who 
was  superintending  the  loading,  directed 
plaintiflT  to  get  on  the  partially  loaded  car  to 
prevent  the  brick  from  falling  when  the 
•witch  en^ne  undertook  to  couple  to  this 
car  for  the  purpose  of  moving  it  While  so 
engaged,  the  coupling  was  made,  and  the 
brick  were  knocked  down  on  plaintiff.  Thus 
far  in  the  narrative  of  the  occurrences  there 
is  no  substantial  difference  between  the  par- 
ties. The  plaintiff  contended,  and  offered 
evidence  tending  to  show,  that  the  coupling 
was  made  with  unusual  violence;  that  he 
did  not  know,  nor  had  he  any  opportunity  of 
knowing,  that  there  was  a  hole  in  the  bottom 
of  the  car;  and  that  his  foot  became  pin- 
ioned in  this  hole,  and  the  brick  fell  on  him, 
Inflicting  serious  injuries.  The  defendant  con- 
tended, and  offered  evidence  tending  to  show, 
that  the  coupling  was  effected  in  the  usual 
manner,  without  unnecessary  violence,  and 
that  the  other  men  in  the  car  got  out  of  the 
way  of  the  brick,  and  were  uninjured,  and 
that,  if  plaintiff  was  injured  at  all,  the  in- 
juries were  of  a  trivial  nature.  The  acts  of 
negligence  charged  in  the  petition  were  the 
manner  of  making  the  coupling,  which  was 
alleged  to  be  severe,  violent,  and  reckless, 
and  the  furnishing  by  defendant  of  a  car  in 
which  there  was  a  hole  in  the  bottom.  The 
trial  judge,  in  his  summary  of  the  plaintiff's 
contentions,  wholly  failed  to  refer  to  plain- 
tiff's allegation  of  defendant's  negligence  in 
furnishing  a  car  with  a  hole  in  the  floor,  and 
the  omission  is  alleged  as  error. 

1.  It  is  the  duty  of  the  court  undertaking 
to  state  the  contentions  to  give  to  the  jury 
the  contentions  on  every  substantial  issue  in 
the  case.  The  petition  alleged  that  the  de- 
fendant was  negli^nt  in  two  specific  par- 
ticulars, only  one  of  which  was  stated  to  the 
jury.  The  plaintiff  might  have  escaped  in- 
Jury  from  the  coupling  of  the  cars  but  for 
the  hole  in  the  bottom  of  the  car,  through 
which  he  alleges  that  his  foot  passed,  and 
prevented  him  from  getting  out  of  the  way 
of  the  falling  brick.  If  the  company  was  not 
negligent  in  making  the  coupling,  but  was 
negligent  in  its  failure  to  furnish  a  proper 
car,  the  plaintiff  was  entitled  to  have  this 
alleged  act  of  the  defendant's  negligence  sub- 
mitted to  the  jury.  If  the  defendant  was 
negligent  in  furnishing  a  defective  car,  and 
the  plaintiff  did  not  know  of  the  defect,  nor, 
in  the  exercise  of  ordinary  diligence,  could 
have  known  of  such  defect,  and  sustained  an 
injury  because  of  this  defect,  he  would  be 


entitled  to  recover,  if,  by  the  exercise  of  or- 
dinary care,  he  could  not  have  avoided  the 
consequence  of  the  defendant's  negligence. 
The  petition  made  this  issue^  and  the  plain- 
tiff was  entitled  to  have  it  submitted  to  the 
jury. 

2.  The  errors  alleged  In  the  remaining 
grounds  of  the  amended  motion  relate  to  cer- 
tain charges  which  plaintiff  in  error  criti- 
cises as  not  being  adjusted  to  the  facts  of  the 
case,  and  as  eliminating  the  doctrine  of  con- 
tributory negligence.  The  charges  complain- 
ed of  contained  literal  excerpts  from  the 
opinion  of  Justice  Cobb  in  Western  &  At- 
lantic R.  R.  Ck>.  T.  Ferguson,  113  Ga.  706,  39 
8.  E.  30e,  54  L.  R.  A.  802,  and  are  adjusted 
to  the  particular  fadts  of  the  case  at  bar, 
and  are  not  open  to  the  criticism  made 
against  them.  The  substance  of  the  charges 
given  was  that  one  Is  bound  to  use  ordinary 
care  to  avoid  the  consequences  of  another's 
negligence,  but  this  duty  does  not  arise  until 
the  negligence  of  such  other  is  existing,  or 
is  apparent,  or  the  circumstances  are  such 
that  an  ordinarily  prudent  person  would  have 
reason  to  apprehend  the  existence. 

There  was  no  error  in  giving  the  charges 
complained  of,  and  a  new  trial  Is  granted 
because  of  the  error  stated  in  the  first  divi- 
sion of  this  opinion. 

Judgment  reversed.  All  the  Justices  con- 
curring. 


(120  Ga.  S8> 
COLLBY  ▼.  SOUTHERN  COTTON  OIL  CO. 

(Supreme  Court  of  Georgia.     Jane  8,  1904L) 

VELLOW     SEBVANTS  —  DANGEBOUS     PBElCISEa  — 
PLBAniNQ— AMEN  DMBNTS. 

1.  Bmploy^s  in  the  service  of  and  subject  to 
the  same  general  control  and  direction  of  a 
common  master,  and  whose  labor  conduces  to 
the  same  eeneral  purpose,  are  fellow  servants, 
although  they  may  be  employed  in  different  de- 
partments of  duty,  and  so  far  removed  from 
each  other  as  that  one  can  in  no  degree  control 
or  influence  the  conduct  of  the  other.  Davis  v. 
Muscogee  Mfg.  Co.,  32  S.  E.  30,  106  Ga.  126; 
Kerr  v.  Crown  Cotton  Mills,  31  S.  E.  166,  105 
Ga.  510;  Brush  Electric  Light  Co.  v.  Wells, 
35  S.  E.  365,  110  Ga.  192,  followed. 

2.  It  is  the  duty  of  a  master  to  furnish  his 
employ^  with  a  safe  place  to  work,  and  where 
the  employe  is  injured  in  oonseqpuence  of  a 
breach  of  this  duty  he  may  recover,  even  though 
the  negligence  of  a  fellow  servant  may  have  con- 
tributed to  the  injury. 

3.  While  the  allegations  of  the  original  peti- 
tion with  reference  to  the  matters  referred  to  in 
the  note  just  preceding  were  somewhat  vague 
and  indefinite,  there  was  enough  in  the  petition 
to  amend  by.  The  amendment  offered  was  prop- 
erly allowed,  and  the  petition  as  amended  set 
forth  a  cause  of  action. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  J.  F.  Colley  against  the  Southern 
Cotton  Oil  Company.  Demurrers  to  petition 
sustained,  and  plaintifT  brings  error,  and  de^ 
fendant  assigns  cross-error  on  allowance  of 

II 1.  See  Master  and  Servant.  voL  U.  Gent  Dig.  H 
475.  479. 
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certain  amendments.    Judgment  on  main  bills 
of  exertions  reyersed,  on  cross-bill  affirmed. 

Hawkins  &  Weddington  and  T.  W.  Hard- 
wlck,  for  plaintiff  in  error.  Dessao,  Harris 
&  Harris,  for  defendant  in  error. 

COBB,  J.  Colley  sned  the  Sonthem  Cotton 
Oil  Company,  alleging  in  bis  original  petition 
as  follows:  Some  time  prior  to  October  24» 
1901,  defendant  employed  plaintiff  to  labor 
in  the  capacity  of  carpenter  at  and  about  Its 
factory,  doing  such  work  as  his  superiors 
would  order  him  to  do.  Defendant  had  a 
cotton  press  in  the  second  story  of  its  build- 
ing, In  which  the  lint  taken  from  cotton 
seed  was  packed  into  bales.  Alvin  Gibson 
was  an  employ^  of  defendant,  and  his  duty 
was  to  prepare  and  press  or  pack  the  cotton. 
At  the  time  plaintiff  was  employed  there 
were  two  long  skids  running  obliquely  from 
the  door  of  the  pressing  room  to  the  ground, 
upon  which  the  bales  of  cotton  were  trans- 
mitted from  the  pressing  room  to  the  ground. 
Under  these  skids  there  was  a  passageway 
from  one  part  of  the  yard  to  another,  which 
was  used  by  defendant's  employes.  There 
was  no  other  passageway,  all  the  other  space 
in  the  yard  being  filled  with  cotton  seed 
hulls,  etc.  On  or  about  October  15,  1901,  the 
skids  broke,  and  were  removed  from  the 
yard.  The  breaking  and  removing  of  the 
skids  was  known  to  defendant's  superintend- 
ent in  charge  of  the  plant,  and  also  to  its 
general  manager,  whose  duly  it  was  to  have 
the  skids  repaired  or  replaced  with  new  ones. 
On  October  24,  1901,  plaintiff  was  engaged 
in  the  performance  of  his  duties,  and  while 
passing  from  one  part  of  the  yard  to  another, 
in  order  to  secure  a  certain  piece  of  timber 
necessary  to  be  used  in  the  work  he  was 
then  doing,  while  Just  under  the  door  of  de- 
fendant's pressroom,  Alvin  Gibson,  without 
any  warning  to  the  plaintiff  whatever,  threw 
out  of  said  pressroom  door  a  bale  of  cotton, 
striking  plaintiff  on  the  head  and  shoulders, 
violently  crushing  him  to  the  ground.  Plain- 
tiff had  no  knowledge  of  the  fact  that  the 
bale  of  cotton  would  be  thrown  from  the 
pressroom  door,  had  no  means  of  knowing 
that  it  would  be  done,  and  could  not  have 
known  of  it  by  the  exercise  of  ordinary 
care.  Gibson  was  ordered  by  the  superin- 
tendent to  throw  the  cotton  out  from  the 
pressroom  door.  The  defendant  was  negli- 
gent in  that  it  failed  to  repair  the  broken 
skids  or  to  replace  them  with  new  ones. 
The  defendant  was  grossly  and  criminally 
negligent  in  knowingly  permitting  its  agent, 
Gibson,  to  throw  the  cotton  out  of  the  press- 
room door  in  such  a  reckless  manner.  De- 
fendant owed  plaintiff  the  duty  of  informing 
him  that  cotton  would  be  thrown  from  the 
door,  in  order  that  he  might  have  been  on 
the  lookout.  The  recklessness  and  negligence 
of  Gibson  in  throwing  the  cotton  out  of  the 
door  shows  him  to  have  been  an  unskilled 
servant,  and  this  was  known  to  defendant 


The  plaintiff  was  free  from  fault,  and  the 
consequences  of  defendant's  negligence  could 
not  have  been  prevented  by  the  exercise  of 
ordinary  car  and  diligence  on  his  part  The 
petition  describes  the  injuries,  and  prays  for 
damages  in  the  sum  of  $20,000.  By  amend- 
ments duly  allowed  the  following  allegations 
were  made:  Defendant's  superintendent,  re- 
ferred to  in  the  original  petition,  had,  at  the 
time  of  giving  the  order  therein  mentioned, 
full  control,  direction,  and  supervision  of  all 
the  employes  of  defendant;  all  of  them  be- 
ing subject  to  his  orders.  The  superintend- 
ent was  defendant's  vice  principal  during  the 
entire  month  of  October.  The  superintend- 
ent was  grossly  negligent  in  giving  the  order 
referred  to.  Gibson,  the  employd,  was  neg- 
ligent in  throwing  cotton  at  all  from  the 
pressroom  door,  and  negligent  in  doing  this 
without  warning  plaintiff  that  he  was  about 
to  do  so.  Defendant  is  responsible  for  such 
negligence.  At  the  time  of  the  accident 
plaintiff  had  no  notice  or  knowledge  or  in- 
formation that  defendant  or  any  of  its  em- 
ployes had  ever  thrown  cotton  from  the  press- 
room door,  and  had  no  reason  to  consider 
'  it  dangerous  or  hazardous  to  pass  by  the 
I  same.  Plaintiff  was  employed  as  a  carpenter 
j  to  do  repair  work  and  carpenter  work  on  the 
various  buildings  about  the  plant  of  defend- 
ant, and  his  work  had  no  connection  with 
the  business  of  defendant  which  was  manu- 
facturing seed  into  oil,  and  had  no  connection 
with  the  business  of  repairing  and  packing 
or  pressing  cotton  after  the  seed  had  been 
taken  therefrom.  While  plaintiff  and  Gibson 
were  subject  to  the  control  and  directioii  of 
the  same  general  master,  they  were  not  en- 
gaged in  the  accomplishment  of  the  same 
general  object  The  pressroom  door  was  nine 
feet  above  the  ground.  The  other  amend- 
ment alleged:  At  the  time  the  superintend- 
ent and  vice  principal  of  defendant  gave  the 
order  to  throw  the  cotton  from  the  press- 
room door  he  directed  Gibson  and  the  other 
employes  in^  that  department  to  throw  the 
cotton  down  as  fast  as  the  same  was  ready 
to  be  thrown  down,  aivcl  about  two  bales  per 
day  were  pressed  and  packed  and  thrown 
down.  The  order  was  that  all  cott(m  should 
be  thrown  from  the  pressroom  door  until  the 
skids  were  repaired.  The  superintendent 
well  knew  that,  in  order  tor  this  order  to 
be  obeyed,  the  cotton  would  have  to  be 
thrown  down  during  working  hours,  and 
while  many  of  the  employ^  of  the  defend- 
ant were  constantly  and  necessarily  using 
the  passageway  under  the  pressroom  door; 
that  the  distance  from  the  door  to  the  ground 
was  nine  feet,  and  the  average  weight  of 
the  bales  of  cotton  thrown  down  was  500 
ppunds,  the  actual  weight  of  the  bale  which 
struck  plaintiff  being  506  pounds.  Plaintiff 
alleges  that  under  these  circumstances  the 
giving  of  the  order  was  gross  and  wanton 
carelessness  on  the  part  df  the  superintend- 
ent for  which  the  defendant  is  responsible. 
The  defendant  demurred  to   the  original 
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petition,  and  also  to  tlie  petition  as  amended, 
and  the  demurrera  were  sustained.  The 
plaintiff  assigns  error  upon  the  judgment 
sustaining  the  demurrers,  and  the  defendant, 
by  cross-bill  of  exceptions,  assigns  error  upon 
the  allowance  of  the  amendments. 

It  is  contended  that  the  original  petition 
set  forth  a  state  of  facts  from  which  it  ap- 
peared that  the  injuries  sustained  by  the 
plaintiff  were  the  result  of  the  negligence 
of  a  fellow  seryant;  that,  therefore,  it  set 
forth  no  cause  of  action,  and  there  was 
nothing  to  amend  by.  Counsel  for  the  plain- 
tiff in  error  candidly  concede  in  their  brief 
that  under  the  ruling  In  Davis  t.  Musco- 
gee Mfg.  Co.,  106  6a.  126,  82  S.  E.  30,  and 
Kerr  v.  Crown  Cotton  Mills.  105  Ga.  510, 
31  S.  B.  166,  the  plaintiff  and  Gibson  were 
fellow  servants,  and  that,  if  these  cases  are 
to  be  followed,  the  demurrer  was  properly 
sustained,  unless  the  original  petition  can  be 
construed  as  setting  up  negligence  on  the 
part  of  the  master  in  failing  to  furnish  the 
plaintiff  a  safe  place  to  work,  or  in  falling 
to  keep  the  same  safe  after  having  furnished 
it  They  ask  leave  to  review  these  case^t 
and  that  they  be  overruled,  contending  that 
they  are  unsound  in  principle;  but  after  con- 
sideration we  must  decline  to  overrule  the 
same.  Since  the  decision  in  Brush  Electric 
Light  Company  v.  Wells,  110  Ga.  192,  35 
S.  E.  365,  the  principle  of  the  decisions  re- 
ferred to  has  been  steadfastly  adhered  to, 
and  must  now  be  considered  as  the  settled 
law  of  this  state.  The  case  of  Bain  v. 
.Athens  Foundry,  75  Ga.  718,  relied  on  by 
counsel  as  controlling,  was  distinguished  by 
Mr.  Justice  Fish  in  the  Wells  Case,  and,  in 
addition  to  this,  was  a  decision  by  only  two 
Justices,  and  for  that  reason  not  controlling. 
It  is  to  be  determined,  therefore,  whether  the 
original  petition,  properly  construed,  sets 
forth  any  averments  of  negligence  of  the 
master  which  would  charge  the .  defendant 
independently  of  the  negligence  of  the  fel- 
low servant,  or  which  were  connected  there- 
with in  such  a  way  that  the  fact  that  the 
act  of  a  fellow  servant  contributed  to  the  In- 
Jury  would  not  relieve  the  master  from  lia- 
bility for  his  neglect  The  petition  alleged 
that  a  passageway  was  furnished  for  the 
plaintiff  and  the  other  employes,  which  at 
the  time  it  was  furnished  was  perfectly  safe; 
that  it  had  been  rendered  unsafe  by  the 
breaking  of  the  skids,  and  that  the  absence 
of  the  skids  brought  about  a  new  use  for  the 
passageway— that  is,  as  a  place  for  throwing 
bales  of  cotton  from  the  door  above;  and 
that  this  new  use  was  the  result  of  an  order 
from  one  who  was  to  be  considered  as  rep- 
resenting the  master.  Construing  the  pe- 
tition as  a  whole,  it  is  to  be  clearly  drawn 
therefrom  that  this  change  in  the  use  of  the 
passageway  was  made  under  the  direction 
of  the  master,  without  notice  to  the  plaintiff, 

>o  was  accustomed  to  use  the  passageway, 
whose  safety  was  imperiled  by  the  new 
o  which  it  was  placed*    While  the  throw- 


ing of  the  bale  into  the  passageway  was  the 
act  of  a  fellow  servant,  and  one  of  the  riflks 
which  the  plaintiff  would  have  taken  If  he 
had  been  informed  that  the  passageway  vnis 
to  be  put  to  this  use,  the  new  use  to  which 
the  passageway  was  put  was  not  the  act  of 
a  fellow  servant,  but  the  act  of  the  master, 
and  the  dangers  incident  to  such  use  was  not 
one  of  the  risks  assumed  by  the  plaintiff 
until  he  had  been  put  on  notice  that  that 
part  of  the  premises  was  to  be  used  in  a 
different  manner  from  that  in  which  it  was 
used  at  the  time  of  his  employment  See,  In 
this  connection,  1  Labatt  on  Master  and 
Servant,  S  28.  So  construing  the  petition,  it 
set  forth  a  cause  of  action,  and  the  amend- 
ments were  allowable,  being  simply  an  am- 
plification of  the  somewhat  general  aver- 
ments of  the  petition. 

Judgment  on  main  bill  of  exceptions  re- 
versed; on  cross-bill  affirmed.  All  the  Jus- 
tices concurring. 

(120  Ga.  467) 
O'NEILL  MFG.  CO.  v.  HARRIS. 
(Supreme  Court  of  Georgia.  » June  10,  1904.) 

FOBTHCOMINO  BONn—ACTtON— PABTISS— PLBAD- 
INO. 

1.  Suit  may  be  brought  on  a  forthcoming  Iwnd 
in  the  name  of  the  officer  to  whom  the  inrnd  was 
made  payable,  though  he  may  have  retired  from 
office  prior  to  the  bringing  of  the  action. 

2.Tne  petition  in  the  present  case  sufficient- 
ly alleged  the  failure  to  produce  the  property, 
and  the  circumstances  necessary  to  establish 
the  plaintifiTs  right  to  bring  the  suit 

3.  In  an  action  on  a  forthcoming  bond,  it  u 
not  necessary  that  the  execution  levied  on  the 
property  for  the  production  of  which  the  bond 
was  given  be  set  out  in  the  petition,  or  attach- 
ed thereto  as  an  exhibit 

4.  A  petition  in  such  a  case  is  not  defective 
in  failing  to  allege  that  the  property  in  contro- 
versy is  that  of  the  plaintiff  in  execution. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  C.  I.  Harris,  for  use,  etc.,  against 
the  O'Neill  Manufacturing  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Denny  &  Harris,  for  plaintiff  in  error. 
Griffith  A  Weatherly  and  C.  B.  Carpenter, 
for  defendant  in  error. 

CANDLER,  J.  This  was  an  action  on  a 
forthcoming  bond  given  by  a  claimant  of 
property  which  had  been  levied  upon  under 
executions  from  a  Justice's  court  The  ac- 
tion was  brought  in  the  name  of  Harris,  the 
constable  to  whom  the  bond  was  made  pay- 
able, for  the  use  of  the  plaintiff  in  execution. 
At  the  time  the  suit  was  commenced,  Harris 
was  no  longer  constable,  having  been  suc- 
ceeded in  office  by  Byars,  and  the  action  was 
brought  by  him  as  "former  constable  of  said 
county."  The  case  is  now  before  this  court 
on  exceptions  to  the  overruling  of  a  demur- 
rer to  the  petition. 

1.  The  principal  question  raised  by  the  de- 
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mnrrer  Is  whether  the  suit  could  be  brought 
by  Harris  after  hie  retlremeBt  from  the  of- 
fice of  constable,  or  should  have  been  insti- 
tuted in  the  name  of  his  successor,  Byars. 
The  purpose  of  a  forthcoming  bond  is  to  in- 
demnify the  levying  officer.  Aycock  ▼•  Aus- 
tin, 87  Ga.  566, 13  S.  E.  582;  Turner  ▼.  Camp, 
110  Ga.  632,  36  S.  E.  76.  While,  in  claim 
cases,  he  is  required  to  take  a  proper  bond, 
when  tendered  him  by  the  claimant,  the  re- 
sponsibility is  upon  him  to  see  to  the  cor- 
rectness of  the  bond  and  the  solvency  of  the 
security.  Oiy.  Code  1895,  {  4614.  For  failure 
to  discharge  his  duty  in  this  respect  he  may 
be  held  liable  after  his  retirement  from  of- 
fice, and  it  necessarily  follows  that  to  his 
successor,  who  had  nothing  to  do  with  the 
levy  or  the  taking  of  the  bond,  no  liability 
attaches.  The  responsibility  incident  to  the 
acceptance  of  a  forthcoming  bond  is  personal 
to  the  officer  who  takes  it,  and  hence  the 
bond  is  made  payable  to  him  alone,  and  not 
also  to  his  successors  in  office.  Consequent- 
ly, upon  a  breach  of  the  bond,  the  obligee 
therein,  for  whose  individual  protection  it 
was  given,  may  institute  suit  on  the  instru- 
ment for  the  use  of  the  plaintiff  in  execution; 
and  this  is  so  notwithstanding  the  fact  that 
the  plaintiff  has,  prior  to  the  bringing  of  the 
action,  gone  out  of  office.  Whether  the  suit 
may  also  be  brought  by  the  succeeding  offi- 
cer, as  the  one  entitled  to  the  legal  custody 
of  the  property,  quaere? 

2.  The  demurrer  also  attacks  the  petition 
on  the  ground  that  *'no  failure  to  deliver  the 
property  to  the  levying  officer  is  shown  or  al- 
leged; that  no  connection  is  shown  between 
the  plaintiff  in  this  case  and  W.  M.  Byars; 
that  no  right  is  shown  in  said  W.  M.  Byars 
to  execute  or  take  part  in  the  execution  of 
the  Justice  court  process  referred  to  in  the 
petition."  This  ground  of  the  demurrer  is 
wholly  without  merit  The  petition  distinct- 
ly alleges  the  failure  of  the  claimant  to  de- 
liver the  property  in  accordance  with  the 
terms  of  the  bonds.  The  only  "connection" 
necessary  to  be  established  between  the 
plaintiff  and  Byars  is  set  up  in  the  recital 
of  the  fact,  as  alleged,  that  the  plaintiff  was 
the  officer  making  the  levy,  and  to  whom  the 
bond  is  payable,  and  that  Byars  Is  his  suc- 
cessor in  office;  and  this  in  itself  was  a  sxstt^ 
cient  allegation  of  Byars'  right  to  execute 
the  processes  of  the  court  whose  officer  he 
was. 

3.  It  is  also  contended  that  the  petition 
was  defective,  in  that  the  fi.  fas.  which  were 
the  basis  of  the  levy  on  the  property  to  which 
the  claim  was  interposed  were  not  set  out  in 
the  petition,  or  attached  as  an  exhibit  there- 
to. We  are  not  aware  of  any  law  of  pleading 
which  would  render  necessary,  in  a  case  like 
the  present,  the  incoiporation  of  the  A.  fas. 
to  question  in  the  petition.  No  authority  to 
support  this  contention  is  cited  by  counsel  for 
the  plaintiff  in  error,  and  we  are  satisfied 
that  no  such  authority  exists.  The  bonds 
themselves  are  set  out  literally  in  the  peti- 


tion, and  this  was  all  that  was  required. 
Gibson  v.  Robinson,  90  Ga.  756,  16  S.  B.  969, 
35  Am.  St.  Rep.  250. 

•4.  Nor  was  it  a  good  ground  of  demurrer 
that  the  petition  failed  to  allege  that  the 
property  in  dispute  was  the  property  of  the 
plaintiff  in  execution.  In  an  action  on  a 
forthcoming  bond,  no  issue  can  properly  be 
raised  as  to  .the  title  to  the  property  involved. 
The  only,  question  to  be  decided  is  whether 
or  not  there  has  been  a  breach  of  the  bond. 
As  was  said  by  Mr.  Chief  Justice  Bleckley 
in  Anderson  v.  Banks,  92  Ga.  122,  18  S.  E. 
364:  "It  is  not  allowable  for  a  claimant  to 
defeat  a  sale  by  interposing  a  daim,  and  then 
appropriate  the  property  to  his  own  use,  or 
suffer  it  to  be  appropriated  by  his  surety  on 
the  claim  bond,  and  then  contest,  not  in  the 
claim  case— the  very  case  appointed  by  law 
for  the  purpose— but  in  a  suit  on  the  bond, 
the  right  of  the  plaintiff  in  execution  to  sell 
the  property." 

The  foregoing  disposes  of  all  the  points 
made  by  the  demurrer,  and  necessarily  leads 
to  an  affirpiance  of  the  judgment  of  the  court 
below.  Judgment  affirmed.  All  the  Justi- 
ces concur. 

(120  Qa.  440) 
THOMPSON  T.  GLOVER. 
(Supreme  Court  of  Georgia.    June  10, 1904.) 

▲OTION   AOAINST   INTBUDEBS  —  DEFERSB— GOOD 
FAITH— EVIDENCE. 

1.  In  a  proceeding  under  Civ.  Code  1895,  S 
4808,  against  intruders,  the  defendant  cannot  be 
eyicted,  if  in  good  faith  he  claims  a  legal  right 
to  thepossession  of  the  land. 

2.  While  on  an  issue  involving  "good  faith"  a 
party  may  testify  as  to  his  mental  state,  the 
jury  are  not  concluded  by  what  he  says  in  ref- 
erence thereto,  but  may  test  its  truthfulness  by 
comparing  such  claim  with  all  the  circumstances 
attending  the  transaction. 

3.  Where,  howevt^r,  there  were  circumstances 
amply  sufficient  to  warrant  the  defendant  in 
contending?  that  the  deed  under  which  the  plain- 
tiff claimed  was  void  because  made  bv  the  gran- 
tor, when,  from  her  age  and  mental  infirmity, 
she  was  unable  to  contract,  and  he  therefore  in 
good  faith  claimed  the  right  of  possession  as  one 
of  her  heirs  at  law,  and  there  was  no  evidence 
to  contradict  such  claim  of  good  faith,  a  verdict 
finding  him  an  intruder  was  contrary  to  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superiw  Court,  Glascock  Coun- 
ty; H.  M.  Holden,  Judge. 

Action  by  J.  M.  Glover,  by  his  next  friend, 
against  Lawson  Thompson.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Mrs.  Lowe  was  the  owner  of  a  tract  of 
land  in  Glascock  county,  consisting  of  95 
acres,  on  which  she  resided,  but  which  was 
rented  to  her  son  Lawson  Thompson.  He 
had  been  in  possession  as  tenant  for  many 
years,  and  so  remained  until  the  time  of  her 
death,  in  1900.  Mrs.  Lowe  was  about  90 
years  of  age,  and  shortly  before  her  death 
made  a  deed  to  this  land  to  her  great-grand- 
children, the  Glovers,  subject  to  heac  life  es- 
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tate.  After  her  death  Lawson  Thompson 
continued  in  possessicxi,  but  the  Glovers  rent- 
ed the  land  to  his  son  Frank  Thompson,  who 
lived  in  another  connty,  and  who  is  not 
shown  to  have  taken  possession  of  the  rented 
premises,  nor  is  there  any  direct  evidence 
that  he  sublet  to  his  father.  When  the  rent 
note  became  due,  it  was  sent  to  a  justice 
of  the  peace,  who  presented  it  to  Lawson 
Thompson  for  payment,  which  was- declined; 
he  Insisting  that  the  deed  to  the  Glovers  was 
void,  as  having  been  made  at  a  time  when, 
on  account  of  her  physical  and  mental  con- 
dition, Mrs.  Lowe  was  incapacitated  to  make 
a  valid  conveyance.  The  evidence  leaves  it 
very  doubtful  as  to  who  Anally  paid  the  rent 
note;  the  justice  of  the  peace  who  received 
the  money  being  uncertain  as  to  whether  it 
was  paid  by  Lawson  Thompson,  or  by  John 
Thompson,  another  of  his  sons.  The  Glovers 
instituted  a  proceeding  under  Civ.  Code  1895, 
S  4808,  against  Lawson  Thompson,  as  an  in- 
truder. He  defended  on  the  ground  that  he 
did  in  good  faith  claim  a  legal  right  to  the 
possession  of  the  property  as  one  of  his 
mother's  heirs  at  law,  contending  that  the 
deed  to  the  Glovers  was  void.  His  counsel 
requested  the  court  to  charge,  in  effect,  that, 
even  if  the  jury  should  find  that  the  deed 
to  the  Glovers  was  valid,  tliat  they  rented  to 
Frank  Thompson,  and  that  Lawson  Thomp- 
son recognized  such  contract,  and  was  in  as 
a  subtenant,  and  remained  in  after  the  ex- 
piration of  the  term,  he  could  not  be  pro- 
ceeded against  as  an  intruder,  but  that  he 
could  only  be  ousted  under  the  proceedings 
authorized  against  tenants  holding  over.  This 
request  was  refused.  The  jury  found  in  fa- 
vor of  the  plaintiff.  The  defendant's  motion 
for  a  new  trial  having  been  overruled,  he 
excepted. 

Rogers  &  Stephens  and  B.  F.  Walker,  for 
plaintiff  in  error.  K.  J.  Hawkins^  for  de- 
fendant in  error. 

LAMAR,  J.  In  a  proceeding  under  Civ. 
Code  1895,  S  4808,  against  intruders,  the 
legality  of  the  possession  depends  on  the 
legality  of  the  original  entry.  Murdock  v. 
Miller,  21  Ga.  368;  McHan  v.  Stansell,  89 
Qa.  199;  Durden  v.  Clack,  94  Ga,  278,  21 
S.  E.  521.  The  issue  is  good  faith,  rather 
than  good  title.  Of  course,  a  party  may 
testify  to  his  mental  state,  and  that  he  claims 
possession  in  good  faith.  But  that  does  not 
close  the  question,  nor  prevent  the  jury  from 
testing  the  reasonableness  and  truthfulness 
of  that  statement  by  comparing  it  with  all 
the  facts  and  circumstances  attending  the 
transaction.  Baxley  v.  Baxley,  117  Ga.  63, 
43  S.  £.  436.  Had  there  been  any  conflict 
on  this  subject,  or  any  facts  from  which  a 
want  of  good  faith  could  have  been  inferred, 
Ne  approval  of  the  verdict  by  the  trial  judge 
Tild  not  be  disturbed.  But  here  the  un- 
tra dieted  testimony  is  that  Mrs.  Lowe 
extremely  aged  and  very  feeble.    Even 


the  witnesses  for  the  plaintiff  admitted  that 
she  was  "childish"  and  •'very  peculiar."  The 
testimony  of  the  defendant  and  of  the  at- 
tending physician  went  more  into  details,  and 
tended  to  establish  facts  calculated  to  war- 
rant the  claim,  in  the  utmost  good  faith, 
that  she  liad  not  mental  capacity  to  make 
the  deed.  When,  therefore,  the  circumstan« 
ces  warranted  the  contention,  and  there  was 
nothing  to  contradict  the  statement  of  Law* 
son  Thompson  that  he  in  good  faith  claimed 
possession  of  this  property  as  one  of  her 
heirs  at  law,  a  verdict  finding  that  he  waa 
an  intruder  was  contrary  to  evidence. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(120  Ga.  40S) 
STONBCIPHBR  v.  WILSON  et  al. 
(Supreme  Court  of  Georgia.    June  10, 1901.) 

IRJT7N0TI0R  —  TRESPASS  —  BESPONSIBIIJTT     OV 
DEFENDANTS. 

1.  This  was  an  application  to  restrain  the  cot- 
ting  of  timber,  based  upon  the  grounds  that  the 
defendants  were  insolvent  and  that  the  damages 
would  be  Irreparable.  No  other  equitable  rea- 
son for  granting  an  injunction  waa  allezed,  nor 
was  there  anything  in  the  petition  whicn  would 
bring  it  within  the  provisions  of  the  timber  cut- 
ter's act,  embraced  in  Civ.  Code  18d5,  §  4d27. 
Held,  that  Uie  evidence  being  inBuffldent  to 
show  that  the  damages  wouldf  be  irreparable, 
and  there  being  a  conflict  in  the  evidence  as  to 
whether  the  defendants  were  able  to  respond  in 
damages,  the  discretion  of  the  trial  judge  in  re- 
fusing to  grant  an  injunction  will  not  be  eon- 
trolled. 

(Syllabus  by  the  C>>urt) 

Brror  from  Superior  Court,  Whitfield  Ck>uii- 
ty;  A-  W.  Fite,  Judge. 

Action  by  Bstelle  Stonecipher  against  B.  OL 
Wilson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Afikmed. 

W.  B.  Mann,  for  plaintiff  in  error.  Shn- 
mate  &  Maddox  and  R.  J.  &  J.  McCamy,  for 
defendants  in  error. 

COBB,  J.  This  was  an  application  to  re- 
strain the  cutting  of  timber.  The  Judge  re- 
fused to  grant  an  injunction,  and  the  plain- 
tiff excepted.  The  application  was  based 
only  upon  the  grounds  that  tlie  defendants 
were  insolvent;  and  that  the  damages  alleged 
would  be  irreparable.  There  was  no  other 
equitable  reason  alleged  for  the  granting  of 
the  injunction;  nor  was  there  any  attempt 
on  the  part  of  the  pleader  to  bring  the  case 
within  the  provisions  of  the  timber  cutter's 
act,  embodied  in  Civ.  Code  1805,  S  4027.  The 
petition  alleged  that  the  plaintiff  was  the 
owner  of  the  land,  but  no  abstract  of  title 
of  any  character  was  attached  to  the  petition. 
The  right  of  the  plaintiff  to  an  injunction  de- 
pended, therefore,  upon  whether  it  was  es- 
tablished to  the  satisfaction  of  the  Judge  ei- 
ther that  the  defendants  were  insolvent,  or 
that  the  damages  would  be  irreparable.  The 
evidence  at  the  hearing  was  not  of  such  a 
character  as  to  authorize  a  finding  that  the 
damages  would  be  irreparable.    The  petition 
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alleged  that  tbe  defendants  were  not  able  to 
respond  In  damages.  This  was  denied  in  the 
answer.  The  only  evidence  before  the  Judge 
on  the  subject  of  insolyency  was  the  verified 
petition  and  the  verified  answer.  As  there 
was  a  direct  conflict  on  this  vitally  material 
point,  the  discretion  of  the  Judge  in  refusing 
to  grant  the  injunction  will  not  be  controlled. 
See,  in  this  connection,  Wiggins  v.  Middle- 
ton,  117  Ga.  162,  43  S.  a  432. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


030  Ga.  4«7)  • 

CANTON  COTTON  MILLS  v.  EDWARDS. 
(Supreme  Court  of  Georgia.    June  10, 1904.) 

IHFANTS— CAPACITY— INJURY  TO  EMPLOYE- 
PETITION. 

1.  While  the  statute  has  arbitrarily  declared 
that  children  under  10  years  of  age  shall  not  be 
held  criminally  responsible,  yet,  in  view  of  their 
varying  mental  and  physical  capacities,  it  has 
not  fixed  the  age  at  which  they  may  be  employed 
to  work. 

2.  Such  question  is  not  to  be  determined  as  a 
matter  of  law  by  the  courts,  but  as  a  matter  of 
fact  by  the  jury. 

3.  The  petition  was  not  subject  to  demurrer,  in 
view  of  the  allegations  that  the  plaintiff  had  not 
been  warned,  and,  by  reason  of  his  tender  years, 
was  unable  to  appreciate  the  dangers,  or  to  re- 
member, understand,  or  act  upon  warnings  that 
might  have  been  riven  as  to  what  was  necessary 
to  protect  himself  while  working  in  the  midst  of 
moving  machinery. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Cherokee  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  Wylle  Edwards,  by  his  next 
friend,  against  the  Canton  Ck)tton  Mills. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wylle  Edwards,  by  his  next  friend,  brought 
suit  against  the  Canton  Cotton  Mills  for 
personal  injuries,  alleging:  That  on  Febhi- 
ary  10,  1902,  the  plaintiff,  being  a  child  10 
years  old,  was  employed  to  sweep  floors  and 
make  bands  for  the  spinning  room.  That,  in 
order  to  get  water  to  drink,  it  was  necessary 
for  him  to  pass  the  entire  length  of  defend- 
ant's factory,  filled  with  swiftly  moving  ma- 
chinery, and  that  after  obtaining  a  drink  of 
water,  and  while  returning,  it  was  necessary 
to  pass  a  machine  called  a  '^finisher."  That  he 
stopped  to  observe  the  lap  of  cotton  as  it  came 
out  of  the  machine  onto  the  roll.  Boylike, 
and  with  no  knowledge  of  the  danger,  he  laid 
his  hand  on  the  roll,  as  he  had  seen  the  man 
in  charge  of  the  machine  do,  when,  in  some 
way  unknown  to  the  plaintiff,  his  hand  was 
caught  and  drawn  between  the  rolls,  to  his 
great  damage.  That  plaintiff  was  not  aware 
of  the  dangerous  character  of  the  machine, 
nor  had  he  been  warned  of  its  danger.  That 
he  was  so  young  as  not  to  be  aware  of  the 
dangerous  character  of  defendant's  machin- 
ery; nor  was  he  capable  of  appreciating  and 
guarding  against  such  dangers;  nor  was  he 
capable  of  understanding,  remembering,  and 
acting  upon  warnings  that  might  have  been 


given  by  defendant;  and  of  all  this  defend- 
ant had  full  knowledge.  That  defendant 
was  negligent,  in  that  it  retained  in  its  em- 
ployment, and  requhred  to  be  in  its  mills 
among  its  machinery,  a  child  too  young  to 
realize  and  guard  against  a  danger,  and  too 
young  to  appreciate  and  act  upon  any  warn- 
ing, and  too  young  to  work  in  such  a  place. 
That  it  was  negligent  in  failing  to  warn  him, 
and  in  failing  so  to  guard  its  machinery  as 
to  make  the  factory  safe  for  him  to  work  in. 
That  the  defendant  was  negligent  in  not  pro- 
tecting him  from  dangers  incident  to  work 
about  a  machine  of  whose  dangers  he  knew 
nothing,  and*  which,  by  reason  of  his  youth 
and  inexperience,  he  was  incapable  of  guard- 
ing against  The  defendant  demurred  on  the 
grounds  that  the  petition  set  out  no  cause  of 
action;  that  the  injury  was  the  direct  result 
of  plaintiff's  own  negligence;  that  it  was 
not  negligence  in  defendant  not  to  warn 
plaintiff,  nor  was  it  negligence  to  employ  a 
child  of  the  age  of  plaintiff,  nor  was  it  bound 
to  inform  him  as  to  the  dangerous  machines 
in  and  about  the  mills  on  which  plaintiff  was 
not  expected  to  work.  The  court  overruled 
the  demurrer,  and  the  company  excepted.  . 

Geo.  I.  Teasley  and  P.  P.  Du  Pre,  for  plain- 
tiff in  error.  Burton  Smith  and  Geo.  Gordon, 
for  defendant  in  error. 

LAMAR,  J.  The  age  of  majority  and  the 
age  under  which  there  can  be  no  criminal  re- 
sponsibility have  been  arbitrarily  declared 
by  statute.  But  neither  nature  nor  the 
courts  have  fixed  any  definite  age  at  which 
children  attain  the  capacity  to  work.  In 
some  children  the  mind  outruns  the  body, 
and  in  others  the  body  outgrows  the  mind. 
Some  are  weak  and  undeveloped  at  the  age 
of  14,  and  others  are  strong  and  vigorous  at 
10.  Some  at  an  early  age  can  hunt,  drive, 
ride,  swim,  and  work  in  many  occupations 
with  ordinary  safety,  while  others  of  the 
same  age,  with  even  greater  physical 
strength,  by  reason  of  want  of  experience, 
would  be  unable  to  engage  in  the  same  sports 
or  labors  without  serious  risk.  The  question 
of  capacity,  therefore,  is  not  to  be  determin- 
ed as  a  matter  of  law  by  the  courts,  but  as  a 
matter  of  fact  by  the  jury;  applying  the 
principle  Involved  in  Civ.  Code  1885,  fi  2901, 
which  declares  tliat  '*due  care  in  a  child  of 
tender  years  is  such  care  as  its  capacity, 
mental  and  physical,  fits  it  for  exercising  in 
the  actual  circumstances  of  the  occasion  and 
situation  under  investigation."  The  petition 
alleged  that  the  plaintiff  was  10  years  old, 
ignorant,  of  the  character  of  the  machine  and 
of  the  danger  of  working  therewith  as  he 
had  seen  others  do;  that  he  had  not  been 
warned;  that  he  was  incapable  of  appreciat- 
ing, remembering,  or  acting  upon  any  warn- 
ings that  might  have  been  given  him;  and 
that  the  company  was  not  only  negligent  in 
failing  to  warn  plaintiff,  but  also  in  failing 
to  guard  its  machinery  so  as  to  make  the  fac- 
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tory  safe  as  a  place  In  which  to  work.  These 
allegatlona  made  it  proper  to  oremile  the 
demurrer.  Compare  EDvanB  ▼.  Josephine 
Mills,  110  Oa.  448,  46  S.  B.  674. 

Judgment  affirmed.    All  the  Juaticea  con- 
curring. 


(120  Oa.  440) 

B.  B.  FORBES  PIANO  00.  ▼.  OWENS  et  al. 
(Supreme  Court  of  Georgia.    June  10,  1904.) 

JUSTICE    OF   THE    PKACB^ATrACHlCENT— JUBIS- 
DICTIOR— GROUNDS— CBBTIOBABI. 

1.  An  attachment  in  a  suit  to  recover  $100* 
besides  interest  and  attorney's  fees,  is  not  with- 
in the  jurisdiction  of  a  Justice's  court,  and  the 
justice  presiding  therein  has  no  power  to  allow 
an  amendment  to  the  pleadings  in  such  a  pro- 
ceeding. 

2.  It  is  not  a  ground  of  attachment  in  this 
state  that  the  defendant  ''has  left  the  county." 
An  attachment  Issued  on  such  a  ground  is  fa- 
tally defectiye,  and  cannot  be  amended;  and, 
even  if  this  were  not  so,  the  addition,  after  the 
words  quoted,  of  the  words  **and  absconded," 
would  not  cure  the  defect  in  the  attachment. 

3.  Where,  on  the  trial  of  a  writ  of  certiorari 
from  the  judgment  of  a  justice's  court«  it  ap- 
pears that  the  magistrate  has  entertained  juris- 
diction of  an  attachment  involving  more  than 
$100,  including  attorney's  fees,  that  the  attach- 
ment was  based  on  the  ground  mentioned  in 
the  last  preceding  headnote,  and  that  the  mag- 
istrate refused  to  dismiss  the  attachment  on 
motion  of  the  complaining  party,  but  allowed 
the  plaintiff  to  amend,  the  judge  of  the  superior 
court  should  sustain  the  certiorari  uncondi- 
tionally, and  render  final  Judgment  in  favor  of 
the  plaintiff  therein. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court  Gordon  County; 
A.  W.  Fite,  Judge. 

Action  by  T.  N.  Owens  and  others  against 
one  Fields.  Certain  property  was  attached, 
and  the  E.  E.  Forbes  Piano  Company  filed  a 
claim  thereto.  Judgment  for  plaintiffs,  and 
claimant  brings  error.    Reversed. 

H.  F.  Sharp  and  M.  B.  Eubanlis,  for  plain- 
tiff in  error.  Starr  &  Brwin,  for  defendants 
in  error. 

CANDLER,  J.  In  a  justice's  court  in  Gor- 
don county  Owens  et  al.  sued  out  an  attach- 
ment against  Fields,  the  ground  of  attach- 
ment being  that  I^elds  "has  left  this  coun- 
ty," and  the  indebtedness  alleged  as  the  ba- 
sis of  the  suit  being  |100,  besides  interest 
and  attorney's  fees.  This  attachment  was 
levied  on  a  piano  as  the  property  of  the  de- 
fendant, and  a  claim  to  the  property  was 
filed  by  the  plaintiff  in  error,  the  E.  E.  Forbes 
Piano  Company.  On  the  trial  of  the  claim 
case  before  the  Justice  the  claimant  moved 
to  dismiss  the  attachment  because  the  affi- 
davit on  which  it  was  based  set  out  no 
ground  of  attachment  under  the  laws  of 
Georgia.  This  motion  was  overruled,  and 
the  plaintiffs  were  allowed,  over  objection  of 
the-  claimant,  to  amend  the  attachment  by  in- 
serting after  the  words  "has  left  this  coun- 
ty" the  words  "and  absconded."    The  Jury  tn 

^  1.  See  Justices  of  tba  Pesos,  vol.  31,  Cent.  Dig.  || 
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the  Jnstlce's  court  fonnd  the  property  aab- 
Ject  to  the  attachment,  and  the  claimant  took 
the  case  by  certiorari  to  the  superior  court 
The  bill  of  exceptions  recites  that  the  judge 
of  the  superior  court  passed  an  order  "sus- 
taining the  judgment  of  the  justice  of  the 
peace  allowing  the  amendment  to  the  attach- 
ment affidavit,  •  •  •  and  reversing  the 
verdict  complained  of  on  the  grounds  that 
the  amount  claimed,  including  attorney's 
fees,  exceeded  one  hundred  dollars,  and  or- 
dered a  new  trial  in  said  case,  and  directed 
the  justice  Issuing  the  attachment  to  amend 
the  same  so  as  to  make  it  returnable  to  the 
next  term  of  Gordon  superior  court"  Error 
is  assigned  upon  "so  much  of  said  judgment 
as  affirms  the  judgment  of  the  magistrate  in 
allowing  the  amendment  to  the  attachment 
affidavit,  and  that  part  of  the  judgment  di- 
recting the  magistrate  to  so  amend  the  affi- 
davit and  attachment  as  to  make  it  return- 
able to  the  next  term  of  Gordon  superior 
court"  The  amount  in  controversy,  includ- 
ing attorney's  fees,  being  greater  than  $100, 
it  is  clear  that  the  magistrate  had  no  Juris- 
diction to  entertain  the  suit  or  to  try  the 
claim  filed  t6  the  property  in  dispute.  Being 
without  Jurisdiction,  it  follows  that  he  could 
not  legally  allow  an  amendment  to  the  plead- 
ings in  the  case.  The  attachment  should 
have  been  made  returnable  to  the  superior 
court  in  the  first  instance,  and  in  that  court 
any  proper  amendment  could  have  been  of- 
fered and  allowed.  Be  that  as  it  may,  how- 
ever, it  is  clear  from  the  answer  of  the  mag- 
istrate to  the  writ  of  certiorari  that  the  af- 
fidavit and  attachment  in  the  first  Instance 
were  fatally  defective,  and  not  subject  to 
amendment,  and  that  even  as  amended  the 
attachment  should  have  been  dismissed. 
There  is  no  law  in  this  state  which  author- 
izes the  issuance  of  an  attachment  on  the 
ground  that  the  defendant  "has  left  the  coun- 
ty" in  which  the  proceeding  is  brought  At- 
tachment may  issue  to  seize  the  property  of 
one  who  "is  actually  removing,  or  about  to 
remove,  without  the  limits  of  the  county"; 
but  that  is  not  this  case.  Originally,  there- 
fore, the  attachment 'in  this  case  was  invalid 
whether  returnable  to  the  superior  court  or 
the  justice's  court  because  issued  on  a 
ground  which  the  law  does  not  recognize  as 
a  foundation  for  the  writ  In  effect,  then, 
there  was  no  attachment  before  the  court 
and  consequently  nothing  to  amend.  How- 
ever, taking,  as  we  must  the  magistrate's  an- 
swer as  stating  the  truth  of  the  proceedings 
in  his  court,  the  attachment  was  in  no  better 
condition  after  amendment  than  before.  Ac- 
cording to  that  answer,  the  attachment,  as 
amended,  was  upon  the  ground  that  the  de- 
fendant *'has  left  this  county  and  abscond- 
ed." Attachment  is  a  summary  remedy,  and 
must  be  strictly  construed  and  pursued;  and 
it  has  been  held  that  an  attaciiment  is  fatal- 
ly defective  which  alleges  as  the  ground  for 
its  Issuance  that  the  defendant  "has  ab- 
sconded."    Levy    V.    MlUman,    7    Ga.    167: 
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Brown  ▼.  McClnskey,  26  6a.  577.  See»  also, 
Deupree  ▼.  Eisenach,  9  Ga.  59&;  De  Leon  y. 
Heller,  77  Ga.  740  (2b).  In  any  view  of  tlie 
case^  therefore,  the  magistrate  should  have 
dismissed  the  attachment;  aqd  the  judge  of 
the  superior  court,  on  certiorari,  should  not 
haye  sent  the  case  back  to  the  magistrate, 
but  should  have  rendered  final  Judgment  in 
fayor  of  the  plaintiff  in  certiorari  in  accord- 
ance with  the  principles  here  aunounced. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(120  Oa.  290) 

W.  A.  GREER  &  CO.  v.  RANEY  et  aL 
(Supreme  Ck>urt  of  Georgia.    June  10, 1904.) 

VaiAIi— INSTBUOnONS  —  ADVEBSE   POSSESSION^ 
NEW  TBIAI/— NKWLT  DISCOVERED  BVIDSNOB. 

1.  There  being  in  fact  no  dispute  on  the  sub- 
ject, it  was  not  error  for  the  judge  to  charge 
that  there  was  *'no  dispute  of  toe  fact  that  the 
plaintiffs  were  the  heirs  of  the  common  gi-an- 
tor."  Southern  Ry.  Co.  v.  Chitwood,  45  S.  B. 
706.  119  Ga.  28. 

2.  Plaintiffs  having  made  out  a  perfect  paper 
title,  and  the  evidence  for  the  defendant  failing 
to  show  continuous  possession  under  color  for 
seven  years  before  the  institution  of  the  suit*  the 
court  did  not  err  in  failing  to  charge  on  the  sub- 
ject of  prescription. 

3.  The  newly  discovered  testimony  as  to  the 
time  when  the  adverse  possession  began  was 
cumulative,  and  of  a  nature  which  could  have 
been  discovered  by  the  exercise  of  the  diligence 
required  by  law. 

4.  Some  of  the  witnesses  to  the  newly  disoov^ 
ered  facts  had  been  examined  at  the  trial,  and 
tiiat  thereafter  they  had  refreshed  their  memory 
as  to  the  date  when  such  possession  began  was 
not  an  absolute  ground  for  the  grant  of  a  new 
trial,  but  a  matter  in  the  discretion  of  the  trial 
judge. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  a>un- 
ty;   D.  M.  Roberts,  Judge. 

Action  by  J.  M.  Raney  and  others  against 
W.  A.  Greer  &  Co.  Judgment  for  plaintiffs, 
and  defendants  bring  error.    Affirmed. 

Raney,  Bruce,  Ward,  and  Christopher,  al- 
leging themselves  to  be  the  heirs  and  pur- 
chasers from  the  heirs  of  Gideon  T.  Braddy, 
brought  suit  against  Greer  &  Co.  for  dam- 
age occasioned  by  cutting  timber  from  lot  No. 
284  in  the  Second  district  of  Wilcox  county. 
For  want  of  information,  the  defendants  nei- 
ther admitted  nor  denied  that  the  plaintiffs 
ware  the  heirs  or  successors  In  title  of  Brad- 
dy»  but  defended  on  the  ground  that  they  had 
entoied  "under  perfect  right,  and  had  perfect 
light  to  enter  upon  and  become  possessed  of 
the  same";  that  the  plaintiffs  have  no  in- 
terest In  the  land;  and  that  the  defendants 
entered  on  the  lot  in  good  faith,  and  have  a 
perfect  right  to  do  so,  under  a  lease  for  tur- 
pentine purposes  from  one  Faitha  Young, 
formerly  Paulk.  The  plaintiffs  made  out  a 
perfect  paper  title,  supplementing  it  by  proof 
that  they  were  the  heirs  or  purchasers  from 
the  heirs  of  Braddy,  and  the  defendants  of* 
fared  no  evidence  on  this  subject  The  judge 
charged  that  there  was  no  dispute  as  to  the 


plaintiffs  being  the  heirs  of  Braddy.  The 
defendants  claimed  under  a  paper  title,  the 
first  link  of  which  was  a  deed  from  Braddy 
to  Allen  Smith,  dated  August  25,  1868,  but^ 
which  was  satisfactorily  shown  to  be  a  for- 
gery. There  were  successive  deeds  from  Al- 
len Smith  to  John  D.  Smith,  dated  July  21, 
1885,  recorded  January  17,  1880;  from  John 
Smith  to  Fletcher,  dated  November  8,  1887, 
tecorded  January  17,  1890;  from  Fletcher 
to  Elbert  Paulk,  dated  December  1,  1887. 
recorded  November  12,  1805;  from  Elbert 
Paiilk  to  Faitha  Young,  recorded  March  9, 
1802;  and  a  lease  from  her  dated  October 
24,  1893,  of  the  turpentine  privileges  to  the 
defendants,  Greer  &  Co*  The  defendants* 
plea  did  not  set  up  any  title  by  prescription. 
Tlie  deed  from  Braddy  to  Smith  In  1868  hav- 
ing been  shown  to  be  a  forgery,  there  was  on 
the  trial  some  evidence  of  possession  undeir 
color,  and  that  there  had  been  a  deadening 
of  timber  16  or  17  years  before  this  suit,  but 
no  proof  to  connect  the  same  with  defendants' 
claim.  There  was  also  some  evidence  that 
Smith,  in  the  fall  of  1886  or  1887,  cut  some 
logs  and  boards,  and  left  the  boards  and  all 
the  work  done  on  the  land.  There  was  no 
evidence  of  possession  by  Fletcher,  who 
bought  on  November  3,  1887,  and  sold  to 
Paulk  December  1,  1887.  A  witness  testified 
that  McSwain  built  a  house  for  Elbert  Paulk 
after  the  8d  of  November,  1887.  Witness 
was  unable  to  say  whether  the  house  was 
built  after  the  Ist  of  Decen^ber,  1887,  or 
not  Paulk  testified  that  he  acquired  a  deed 
December  1,  1887,  and  had  McSwain  build 
him  a  house,  and  there  was  evidence  of  con- 
tinuous possession  thereafter,  but  it  was  not 
shown  to  have  been  for  seven  years  before 
the  suit  which  was  filed.  Nov^nber  29,  1894. 
The  Jury  having  found  a  verdict  for  the 
plaintiffs,  the  defendants  made  a  motion  for 
a  new  trial  on  sundry  grounds;  among  oth- 
ers ui>on  the  failure  of  the  court  to  charge 
on  the  subject  of  acquiring  title  by  pre^ 
scription  under  color,  and  on  the  newly  dis^ 
covered  evidence  of  certain  witnesses,  some 
of  whom  had  been  examined  on  the  original 
hearing,  to  the  effect  that  the  house  was 
buUt  or  begun  in  the  fall  of  1887;  that  the 
land  had  been  continuously  occupied  from  In 
November,  1887,  one  witness  testifying  that 
the  building  began  by  or  before  November  20; 
1887.  Some  of  the  witnesses  to  the  newly 
discovered  facts  had  been  examined  at  the 
trial,  but  stated  that  they  could  not  then 
definitely  remember  when  the  improvement* 
began;  that  since  the  trial  they  had  refresh- 
ed their  memories,  and  can  now  state  posi- 
tively that  the  building  began  in  November^ 
1887,  one  fixing  it-  as  early  as  before  the 
15th  of  November.  There  was  also  a  show- 
ing that  these  facts  had  not  been  stated  to 
the  defendants  or  their  counsel,  and  a  show-< 
ing  as  to  the  good  character  of  these  witness^ 
es.  The  motion  for  a  new  trial  does  not  con- 
tain the  affidavit  of  the  defendants  or  their 
counsel,  but  the  bill  of  exceptions  recites  that 
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tbe  defendants  both  iwore  that  they  did  not 
know  of  these  new  flicts  until  after  the 
trial,  and  the  affidavit  of  the  sole  counsel  that 
he  never  heard  of  the  witnesses  knowing 
anything  about  this  land,  and  that  he  used 
due  and  reasonable  diligence  In  getting  up 
the  evidence  for  the  trial.  The  defendants 
except  to  the  refusal  to  grant  a  new  trial. 

J.  H.  Martin,  for  plaintiffs  In  error.  Halt 
Lawson  and  Eldrldge  Gutts,  for  defendants 
In  error 

LAMAR,  J.  1.  There  was  no  evidence  In 
conflict  with  that  offered  by  the  plaintiffs  to 
establish  the  fact  that  they  were  the  heirs 
or  successors  in  title  from  Braddy,  and  It 
was  not  error  for  the  court  so  to  instruct  the 
Jury.  &k>uthem  Railway  Co.  v.  CHiitwood, 
119  Ga.  29,  45  S.  E.  706;  Glr.  Ck>de  1895,  t 
4334. 

2.  Tbe  plaintiffs  made  out  a  prima  facie 
case,  and,  unless  It  was  met  by  some  suffi- 
cient defense,  they  were  entitled  to  recover 
for  the  value  of  the  timber  cut  There  Is 
no  assignment  that  the  verdict  was  excess- 
ive, and  no  ruling  of  the  court  on  this  branch 
of  the  subject  which  requires  the  grant  of  a 
new  trial.  The  defendants'  answer  gave  no 
intimation  of  an  intention  to  rely  upon  a 
title  by  prescription,  nor  was  there  any  re- 
quest for  a  charge  on  this  subject  The  evl- 
dence  as  to  possession  before  November  29, 
1887,  was  wholly  Insufficient  to  establish  con- 
tlnuous,  uninterrupted,  and  adverse  posses- 
sion under  any  of  the  parties  through  whom 
defendants  claimed.  The  evidence  as  to  the 
building  of  the  house  showed  that  It  was 
constructed  after  the  1st  of  December.  1887. 
and  less  than  seven  years  before  the  filing  of 
the  suit  The  court  did  not  err,  therefore, 
in  failing  to  charge  on  the  subject  of  pre- 
scription.   Civ.  Code  1895,  |§  3586,  3589. 

3-5.  The  newly  discovered  evidence  as  to 
possession  having  begun  before  November 
29,  1887,  did  not  require  the  grant  of  a  new 
trial.  If  the  failure  to  plead  prescription 
was  Intentional,  the  defendants  cannot  raise 
a  new  issue  and  offer  evidence  thereon  after 
the  verdict  If  they  Intended  to  rely  on  pre- 
scription, there  Is  no  sufficient  explanation 
as  to  the  failure  to  make  Inquiry  of  their 
predecessors  In  title,  or  others  by  whom  such 
adverse  possession  could  be  established.  They 
had  to  prove  public  and  continuous  posses- 
sion—a  possession  which  in  Its  nature  was  not 
secret  but  notorious— and  there  is  no  show- 
ing which  explains  why  it  could  not  have 
been  procured  by  the  exercise  of  the  diligence 
required  by  law.  Civ.  Code  1895,  §§  5480, 
5481.  Motions  for  new  trial  on  the  ground 
of  newly  discovered  testimony  are  address- 
ed to  the  sound  discretion  of  the  trial  Judge, 
but  are  not  intended  to  serve  the  purpose  of 
permitting  additional  evidence  by  new  wit- 
nesses to  the  same  fact  nor  for  cross-exam- 
ination of  those  previously  sworn  (Hall  ▼• 
State.  117  Ga.  263,  43  8.  B.  718  [2]);  nor,  after 


a  witness  has  onoe  testified,  to  allow  him  to 
refresh  his  memory,  and  then,  as  matter  of 
course,  grant  a  new  trial  thereon  (Archer  t. 
Heldt  55  Ga.  200  [2]).  See  Newman  t.  Bfals- 
by,  106  Ga.  339,  33  8.  B.  997;  Southern  Ry. 
Co.  T.  Pulllam,  106  Ga.  808»  84  S.  EL  147. 
The  case  differs  from  Hays  r.  Westbrook,  96 
Ga.  219,  22  8.  B.  893;  G.  S.  &  P.  R.  Co.  v. 
Zark,  106  Ga.  800,  34  8.  B.  127;  and  also 
from  Davis  r.  Bagley,  99  Ga.  142,  25  S.  B. 
20. 

6.  In  view  of  the  state  of  the  record,  and 
of  the  fact  that  tbe  verdict  for  the  plain- 
tiffs was  demanded,  we  do  not  pass  upon 
the  motion  to  review.  Knight  v.  Isom,  113 
Ga.  613,  39  8.  B.  103;  Baxley  r.  Baxley,  117 
Ga.  60,  43  S.  B.  436.  Whether  Paulk's  deed 
or  any  preceding  deed  in  defendanti^  chain 
had  been  recorded  or  not  was  immaterial. 
The  possession  prior  to  that  period  was  not 
continuous.  That  subsequent  thereto  was 
for  less  than  seven  years  before  the  suit 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(llOOa.  S2S) 

SUPRBMB  CONCLAVE  KNIGHTS  OP  DA- 
MON et  al.  V.  WOOD. 

(Supreme  Court  of  Georgia.    Jane  8,  1904.) 

Lira   INSUBANCB— APPLICATION— FAIJU   STATE- 
MENTS—BURDEN OF  PBOOF. 

1.  Where  an  applicant  for  life  insurance  cov- 
enants in  bis  application  that  the  statements 
made  to  tbe  medical  examiner  are  true,  and 
these  statements  are  made  a  part  of  the  con- 
tract of  insurance  and  form  the  basia  of  such 
contract  any  variation  in  any  of  them  which 
is  material,  wherebv  the  nature  or  extent  or 
character  of  the  nsk  is  changed,  will  avoid 
the  policy,  whether  the  statement  was  made  in 
good  faith  or  willfully  or  fraudulently. 

2.  In  civil  cases  the  burden  of  proof  may  be 
carried  by  a  preponderance  of  the  evidence, 
which  is  that  superior  weif?ht  of  the  evidence 
upon  the  issues  involved  which  Is  sufficient  to 
incline  a  reasonable  or  impartial  mind  to  one 
side  of  tbe  issue  rather  than  to  the  other. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Macon;  Robert 
Hodges,  Judge. 

Action  by  J.  F.  Wood  against  the  Supreme 
Conclave  Knights  of  Damon  and  others. 
Judgment  for  plaintUf,  and  defendants  bring 
error.    Reversed. 

Hall  &  Wimberly  and  B.  P.  Mallary,  for 
plaintiffs  in  error.  Hardeman,  Davis,  Turner 
&  Jones,  for  defendant  in  error. 

SIMMONS,  C.  J.  The  courts  of  the  United 
States  and  of  several  of  the  states  have  for 
several  years  been  trying  to  get  away  from 
the  earlier  decisions  In  regard  to  warranties 
in  insurance  policies.  All  of  the  earlier  de- 
cisions, so  far  as  we  are  aware,  hold  the 
insured  bound  by  the  strict  law  of  warranty, 
whether  the  statement  warranted  be  material 
or  not;    holding  that  the  parties  had.  the 

f  L  See  Insurancs^  vol.  28,  Cent  Dig.  S8  MO,  684,  689^ 
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right  to  agree  that  a  repreeentatloii  was  ma- 
terial, though  In  fact  It  was  not  Latterly 
some  of  the  courts  have  strained  to  construe 
the  statements  of  the  insured  as  representa- 
tions wherever  they  were  not  unequivocally 
made  warranties.  Thus  it  has  been  held  that 
where,  in  the  application,  certain  statements 
were  covenanted  to  be  true,  if  the  policy  or 
contract  did  not  declare  them  to  be  war- 
ranties, but  referred  to  them  as  representa- 
tions or  statements,  they  would  be  construed 
as  mere  representations,  so  that,  if  imma- 
terial, their  falsity  would  not  avoid  the  pol- 
icy. See  Moulor  t.  Ins.  Co.,  Ill  U.  8.  835, 
4  Sup.  Ct.  466,  28  L.  Ed.  447;  Phoenix  L.  I. 
Co.  V.  Raddin.  120  U.  S.  183,  7  Sup.  Ct  600, 
80  L.  Ed.  644;  Northwestern  Mut  L.  I.  Co. 
V.  Woods  (Kan.  Sup.)  89  Pac.  188;  Alabama 
Gold  L.  I.  Co.  V.  Johnston,  80  Ala.  467,  2 
South.  125,  68  Am.  Rep.  816.  But  the  courts 
in  this  state  are  not  troubled  with  these 
finer  distinctions  and  strained  constructions. 
Mr.  T.  R.  R.  Cobb,  the  great  lawyer  and 
codifler,  who  incorporated  the  principles  of 
law  and  equity  into  our  Code,  doubtless  saw 
the  great  injustice  and  hardship  to  the  in- 
sured under  the  earlier  decisions  of  the 
courts.  It  was  to  change  this,  we  apprehend, 
that  he  in  1860  placed  in  the  Code  which 
was  adopted  in  1863  what  are  now  sections 
2097  and  2098  of  the  Civil  Code  of  1895. 
These  sections  are  as  follows: 

"Sec.  2097.  Every  application  for  insurance 
must  be  made  in  the  utmost  good  faith,  and 
the  representations  contained  in  such  appli- 
cation are  considered  as  covenanted  to  be 
true  by  the  applicant  Any  variation  by 
which  the  nature,  or  extent,  or  character  of 
the  risk  is  changed,  will  void  the  policy. 

"Sec.  2098.  Any  verbal  or  written  represen- 
tations of  facts  by  the  assured  to  induce  the 
acceptance  of  the  risk,  if  material,  must  be 
true,  or  the  policy  is  void,  If,  however,  the 
par^  has  no  knowledge,  but  states  on  the 
representations  of  others,  bona  fide,  and  so 
Informs  the  insurer,  the  falsity  of  the  in- 
formation does  not  void  the  policy." 

Thus  it  will  be  seen  that  a  policy  cannot 
now  be  avoided  upon  the  ground  of  the  falsi- 
ty of  a  representation,  though  warranted,  un- 
less that  representation  be  material,  and  the 
variation  from  truth  be  such  as  to  change 
the  nature,  extent,  or  character  of  the  risk. 
So  this  court  has  uniformly  construed  these 
sections,  as  far  as  we  can  ascertain.  Wher- 
ever an  applicant  for  life  insurance  makes 
material  representations  in  his  application  or 
examination,  and  covenants  that'  they  are 
true,  under  the  above  section  of  the  Code, 
and  these  representations  are  made  the  basis 
of  the  contract  of  insurance;  such  contract  is 
void  if  the  representations  vary  from  the 
truth  in  such  manner  as  to  change  the  na- 
ture, extent,  or  character  of  the  risk.  This 
is  true  although  the  applicant  may  have 
made  the  representations  in  good  faith,  not 
knowing  that  they  were  untrue.  Southern 
L.  1.  Co.  T.  Wilkinson,  58  Ga.  535;  O'Connell 


V.  Supreme  Conclave  Knights  of  Damon,  102 
Ga.  143,  28  a  B.  282,  66  Am.  St  Rep.  159: 
Morris  t.  Imperial  Ins.  Ca,  106  Ga.  461,  32 
8.  E.  595.  The  representations,  when  made, 
if  material,  are  warranties,  under  the  Code; 
but  they  differ  from  the  ordinary  warranty, 
in  that  their  falsity  does  not  avoid  the  policy 
unless  they  are  material,  and  the  variation 
from  the  truth  is  such  as  to  change  the  na- 
ture, extent,  or  character  of  the  risk.  It  is 
therefore  immaterial  whether  the  warrantor 
acted  in  good  faith  in  making  them.  If  one 
sell  another  a  horse,  and  warrant  the  sound- 
ness of  the  animal,  he  is  bound  by  the  war- 
ranty, whether  at  the  time  of  the  sale  he 
knew  or  did  not  know  that  the  animal  was 
diseased.  So,  too,  if  an  applicant  for  life 
insurance  inform  the  insurance  company,  by 
a  written  answer  to  a  question  as  to  whether 
he  has  had  heart  disease,  that  he  has  not 
had  it,  such  answer  being  covenanted  in  his 
application,  he  is  bound  by  his  covenant, 
without  regard  to  his  good  faith  in  making 
the  representation.  Such  was  the  present 
case.  The  representation  was  certainly  a 
material  one,  and  doubtless  the  company  act- 
ed upon  it  It  is  scarcely  conceivable  that 
the  company  would  have  issued  the  policy  if 
the  applicant  had  answered  that  he  was  or 
had  been  afOlcted  with  heart  disease,  or  even 
if  he  had  answered  doubtfully.  We  think 
that,  if  the  answer  made  was  untrue,  the 
plaintiff  below  cannot  recover.  In  reading 
the  brief  of  evidence,  we  find  that  the  tes- 
timony was  conflicting  as  to  whether  the  in- 
sured was  or  had  been  afflicted  with  heart 
disease  at  the  time  of  his  application  for  in- 
surance. The  physician  who  treated  him  tes- 
tified that,  in  his  opinion,  the  applicant  was 
at  the  time  afflicted  with  the  disease.  The 
company's  physician,  who  made  an  examina- 
tion at  the  time  of  the  applicaticm,  testified 
that,  in  his  opinion,  the  applicant  had  at 
that  time  no  sign  or  sjnnptom  of  the  disease. 
This  will  be  a  question  for  the  jury  to  de- 
cide upon  the  next  trial.  A  great  many  as- 
signments of  error  are  made  In  the  motion 
for  a  new  trial  upon  rulings  on  evidence  and 
upon  the  charge  of  the  court.  We  have  not 
discussed  the  grounds  of  the  motion  seriatim, 
but  have  laid  down  the  principles  which  we 
think  control  the  case.  The*  views  of  the 
trial  Judge  were  not  In  accord  with  what  we 
have  laid  down,  and  a  new  trial  will  have 
to  be  granted. 

2.  One  of  the  charges  complained  of  re- 
lated to  the  bTurden  of  proof.  This  we  will 
not  discuss,  further  than  to  say  that  the 
second  headnote  gives  the  rule  in  regard 
thereto  as  laid  down  in  Civ.  Code  1895,  §| 
5144,  5145.  In  the  charge  given  on  this  sub- 
ject the  judge  confused  preponderance  of  evi- 
dence with  proof  to  a  reasonable  and  moral 
certainty,  confusing  the  law  as  to  civil  cases 
with  the  law  applicable  in  criminal  cases. 
We  do  not  think  it  proper  in  a  civil  case  to 
instruct  the  jury  that  the  party  on  whom 
rests  the  burden  of  proof  must  establish  hl% 
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contentton  to  a  reasonable  and  moral  cer- 
tainty. If  be  establishes  It  by  a  preponder- 
ance or  superior  weight  of  evidence,  to  tbe 
satisfaction  of  the  jury,  that  is  sufficient. 
As  to  the  meaning  of  'Reasonable  and  moral 
certainty,"  see  Bone  v.  State,  102  Ga.  887, 
30  S.  E.  845. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(120  Ga.  4U) 

VBSS  V.  UNITED  BBNEV.  SOO.  OP 
AMERICA.     . 

(Supreme  Ck>urt  of  Georgia.    June  9,  1904.) 

▲COXnBnT   INSUBANCS— BVIDENCX. 

1.  This  was  an  action  to  recover  benefits  un- 
der a  policy  of  insurance  which  provided  for 
the  payment  of  such  benefits  In  toe  event  the 
insured  should  "receive  personal  bodily  Injuries 
of  which  there  shall  be  visible  signs  effected 
solely  through  external,  violent,  and  accidental 
mean^  by  reason  of  which  *  *  *  he  shall  be 
immediately,  wholly,  and  continuously  disabled, 
80  as  to  cause  a  total  loss  of  time,  and  prevent 
him  during  such  disability  from  attending  to 
or  performing  all  of  the  duties  pertaining  to 
his  occupation."  It  appeared  from  the  evi- 
dence that  when  the  plaintiff  was  injured  he 
was  not  "immediately  •  *  •  disabled,  so  as 
to  cause  a  total  loss  of  time,"  but  that  a  period 
of  24  days  elapsed  from  the  time  of  the  injury 
until  the  plaintiff  was  first  confined  to  his  bed, 
and  that  during  that  period  the  plaintiff  was 
continuously  at  his  place  of  business,  though 
not  performing  the  duties  usually  assigned  to 
him.  Held,  that  the  plaintiff's  own  evidence 
failed  to  bnng  his  case  within  the  terms  of  the 
contract  of  insurance,  and  that  the  grant  of 
a  nonsuit  was  proper.  Williams  v.  Preferred 
Ass'n,  17  6.  B.  982,  91*  Ga.  698. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Athens;  Howell 
Ck)bb,  ^udge. 

Action  by  A.  W.  Vess  against  the  United 
Benevolent  Society  of  America.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

G.  H.  Brand,  for  plaintiff  in  error.  W,  O. 
Thomaa»  for  defendant  in  error. 

GANDLBR,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(120  Oa.  417)     • 

DIETER  et  al.  ▼.  BAGSDALB  et  aL 
<Supreme  Court  of  Georgia.    June  9,  1904.) 

APPEAL  FBOM  JUSTICE— DISMISSAL— BOND. 

1.  It  is  error  to  dismiss  an  appeal  from  a  jus- 
tice's court  to  the  superior  court  because  the 
magistrate  did  not  send  up  with  the  appeal  pa- 

gers  a  certificate  or  other  evidence  that  the  costs 
ad  been  paid.    Gibson  v.  Cook,  43  S.  E.  ^2,  116 
Ga.  817. 

2.  Where  such  an  appeal  is  entered,  and  a 
bond  given  as  prescribed  by  the  Code,  there  is 
no  law  requiring  that  such  bond  be  approved  by 
the   justice  of  the  peace.    Civ.   Code   1895,   { 

■  4458.    If  the  bond  is  not  sulOcient,  the  adverse 

party  may  except  to  the  security,  and  have  the 

bond  strengthened  or  the  appeal  dismissed.    Id. 

9  5632. 

-3k- Where  in  the  body  of  the  .appeal  bond  It  is 

>.rectted  that  the  appellant  came  '^within  the  time 


allowed  by  law"  and  entered  his  appeal,  and  thf 
record  shows  nothing  to  the  contiary*  the  appea} 
will  be  held  to  be  in  time.    Kimbrough  v.  Fitts, 
63  Ga.  496. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  Geo.  P.  Gober,  Judge. 

Action  between  A.  F.  Dieter  and  others 
and  C.  B.  Ragsdale  and  others.  From  a 
judgment  dismissing  an  appeal  from  justice 
court.  Dieter  and  others  bring  error.  Be- 
versed. 

J.  S.  Du  Pre  and  P.  P.  Dn  Pre,  for  plain- 
tiffs in  error.  Geo.  L  Teasley.  for  defend- 
ants in  error. 

SIMMONS,  0.  J.  Judgment  reversed.  All 
the  Justices  concurring. 


(120  Ga.  S80) 
GEORGIA,  C.  &  N.  RY.  CO.  v.  BROWN. 

(Supreme  Court  of  (Georgia.    June  9,  1904.) 

CABBIBES-^ORTR^CT    OF   PA88AQB— DEOBEE    OF 
CABB. 

1.  The  mere  purchase  of  an  ordinary  railway 
ticket  by  a  husband  for  his  wife,  even  though  he 
pays  for  it,  does  not  constitute  a  contract  be* 
tween  the  husband  and  the  company  for  the 
safe  transportation  of  the  wife;  but  the  im- 
plied contract  for  safe  passajre  which  the  law 
raises  from  the  purchase  of  me  ticket  is  in  fa- 
vor of  the  wife,  and  In  her  behalf  alone  can  an 
action  be  maintained  for  its  breach. 

2.  The  charge  of  the  judffe  as  to  the  d^ree  of 
diligence  which  the  defendant  was  required  to 
exercise  for  the  preservation  of  the  health  of 
the  plaintiff,  even  when  considered  in  the  lif ht 
of  the  entire  charge,  was,  under  the  peculiar 
facts  of  the  present  case,  erroneous,  and  requir- 
ed the  granting  of  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County; 
E.  J.  Reagan,  Judge. 

Action  by  S.  I.  Brown  against  the  Georgia, 
Carolina  &  Northern  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

J.  N.  Worley,  H.  J.  Brewer,  and  Brwin  & 
Erwln,  for  plaintiff  In  error.  Geo.  C.  Grogan 
and  I.  C.  Van  Ducer,  for  defendant  in  error. 

COBB,  J.  Brown  purchased  from  the  rail- 
way company  a  ticket  for  his  wife.  She 
presented  herself  for  transportation,  and  the 
train  failed  to  stop.  It  is  chiimed  that  her 
health  was  impaired  by  exposure  resulting 
from  being  left  at  the  station.  Brown 
brought  an  action  against  the  company  for 
the  loss  of  his  wife's  services,  and  it  was 
held  that  he  had  a  cause  of  action.  See 
Brown  v.  Railway  Ca,  119  Ga.  88,  45  S.  B. 
71.  The  present  suit  is  one  by  the  wife  for 
pain  and  suffering  growing  out  of  the  same 
transaction.  She  recovered  a  verdict,  and 
the  railway  con^pany  assigns  error  upon  a 
judgment  overruling  its  motion  for  a  new 
trial,  and  upon  other  rulings  made  during 
the  progress  of  the  trial. 

1.  Construing   the  petition  as  an  action 
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sounding  In  contract  it  la  claimed  that  the 
contract  was  between  the  railway  company 
and  the  husband,  who  purchased  and  paid 
for  the  ticket,  and  that,  as  the  wife  was  no 
party  to  the  contract,  she  has  no  right  of 
action.  Under  the  decision  in  Aiken  v.  South- 
ern Railway  Co.,  118  Ga.  118,  44  S.  B.  828, 
62  L.  R.  A.  666,  this  question  must  be  de- 
cided adversely  to  the  contention  of  the  plain- 
tiff in  error.  In  that  case  it  was  held  that, 
where  a  railway  company  sold  an  ordinary 
ticket,  the  law  implied  a  contract  for  safe 
carriage  with  the  person  who  presented  him- 
self for  passage,  without  reference  to  who 
may  have  actuaUy  paid  for  the  tiiiket 

2.  In  one  ground  of  the  motion  for  a  new 
trial  error  is  assigned  upon  the  following  ex- 
tract from  the  charge:  "One  who  has  a 
railroad  ticket,  and  Is  present  to  take  the 
train  at  the  ordinary  point  of  departure,  is  a 
passenger,  although  he  has  not  Entered  the 
car.  In  duties  toward  him  directly  involving 
his  rights,  the  company  is  bound  to  extraor- 
dinary diligence,  and,  in  those  touching  his 
convenience  or  accommodation,  to  ordinary 
diligence.  Now,  as  far  as  her  safety  was 
concerned— and,  gentlemen,  that  involves  the 
safety  of  life,  limb,  or  her  health— as  far  as 
her  safety  was  concerned,  if  the  defendant 
company  did  not  exercise  extraordinary  dili- 
gence, and  on  account  of  such  failure  she 
was  injured,  she  would  have  a  right  of  ac- 
tion and  a  right  to  recover.'*  It  is  claimed 
that  the  effect  of  this  charge  was  to  Instruct 
the  Jury  that  in  this  case  the  railway  com- 
pany was  bound  to  exercise  extraordinary 
diligence  to  preserve  the  health  of  the  plain- 
tiff. We  think  the  charge  is  susceptible  of 
this  construction,  and  that  when  so  con- 
strued it  was,  under  the  facts  of  this  case, 
erroneous  and  prejudicial  to  the  defendant 
While,  as  was  pointed  out  when  the  hus- 
band's case  was  here,  the  gist  of  the  action 
was  not  the  condition  of  the  waiting  room, 
but  was  the  consequences  arising  from  ex- 
posure resulting  from  the  failure  to  transport, 
in  spite  of  the  fact  that  plaintiff  took  ad- 
vantage of  such  accommodations  as  were  at 
hand.  Under  the  peculiar  facts  of  the  case, 
the  jury  could  draw  no  other  conclusion  from 
the  charge  than  that  it  was  the  duty  of  the 
railway  company  to  exercise  extraordinary 
diligence  for  the  preservation  of  the  health 
of  the  plaintiff  during  the  time  that  she  was 
compelled  to  wait  for  the  arrival  of  another 
train,  and  In  this  way  they  were,  in  effect, 
instructed  that  the  defendant  was  bound  to 
exercise  extraordinary  diligence  in  regard  to 
the  manner  In  which  it  kept  the  waiting 
room,  as  this  was  the  conspicuous  element 
in  the  transaction  which  resulted  in  the  al- 
leged impairment  of  the  plaintiff's  health. 
A  railroad  company  is  boimd  to  exercise 
eartraordinary  diligence  for  the  preservation 
of  the  lives  and  persons  of  its  passengers 
while  they  are  being  received  upon  its  trains, 
while  being  transported  therein,  and  while 
being  disclmrged  therefrom;  but  it  is  bound 


to  exercise  only  ordinary  diligence  in  tiie 
preservation  of  the  livee,  health,  and  persons 
of  passengers  who  are  awaiting  at  stations 
the  arrival  of  trains,  or  who  are  detained 
at  stations  as  the  result  of  a  refusal  or  fail- 
ure on  the  part  of  the  company  to  stop  its 
trains  for  the  reception  of  such  passengers. 
Southern  Ry.  Co.  v.  Reeves,  116  Ga.  743,  42 
S.  B.  1015;  Wilkes  v.  R.  Co.,  109  Ga.  704, 
85  S.  B.  165.  While  the  Judge  in  one  or 
more  portions  of  his  charge  distinctly  in- 
structed the  Jury  that  the  defendant  was 
bound  to  exercise  extraordinary  care  as  to 
the  safety  of  its  passengers,  and  ordinary 
^care  as  to  their  comfort  and  convenience,  the 
charge  complained  of  had  the  effect  of  in- 
structing the  Jury  that  the  safety  of  the 
plaintiff  bivolved  the  preservation  of  her 
health,  and  that  to  such  a  matter  the  rule 
of  extraordinary  diligence  was  applicable. 
The  effect  of  this  charge  was  to  tell  the 
Jury  that  the  defendant  was  bound  to  exer- 
cise extraordinary  diligence  for  the  preserva- 
tion of  the  health  of  the  plaintiff  during  the 
time  that  elapsed  between  the  failure  of  the 
train  to  stop  and  the  departure  of  the  p?Ain- 
tiff  on  another  train  the  next  day. 

Another  ground  of  the  motion  for  a  lew 
trial  complains  that  after  the  Judge  had 
charged  the  Jury  that  it  was  the  duty  of  the 
plaintiff  to  lessen  the  damages,  as  f^r  as 
practicable,  by  the  exercise  of  ordinary  rare, 
he  added,  "This  does  not  apply  in  cases  of 
positive  and  continuous  torts."  While  the 
charge  was  in  the  language  of  Civ.  Code 
1895,  8  3802,  still,  in  cases  like  the  pr^ent, 
the  last  sentence  of  that  section  should  not 
be  charged. 

In  still  another  ground  of  the  motion,  com- 
plaint is  made  that  the  court  charged  the 
Jury  upon  the  subject  of  the  duty  of  the 
railway  company  to  furnish  a  safe  place  for 
passengers  to  enter  and  alight  from  its  trains. 
There  was  nothing  in  the  case  authorizing  a 
charge  on  this  subject 

It  is,  however,  unnecessary  to  determine 
whether  either  of  the  errors  last  referred  to 
would  have  been  sufficient  to  require  the 
granting  of  a  new  trial,  as  the  Judgment  is 
reversed  because  of  the  error  In  charging 
with  reference  to  the  degree  of  diligence 
which  the  defendant  was  bound  to  exercise. 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(ISO  Ga.  3^) 
BARKSDALB  ▼.  8BCURITT  INV.  00. 

(Snpreme  Coart  of  Georgia.     June  9,  1904.) 

BBOKBBS— LOANS— AQENCT— EVIDENCE   AT   FOB- 
innS  TBIAL. 

.1.  In  its  principal  elements  and  characteristics 
this  case  is  ruled  by  Merck  ▼.  American  Free- 
hold Co.,  7  8.  B.  265.  79  Ga.  2ia 

2.  The  mere  fact  tnat  a  leader  of  monev  de- 
posited in  bank  a  fund  which  should  be  subject 
to  the  check  of  a  loan  broker  for  the  amount  of 
a  loan  only  in  the  event  that  the  lender,  aftef 


t2.  5m  Evidence,  vol.  20.  Cent  Dig.  J  2418. 


944 


47  SOUTHEASTERN  REPORTER 


<QiW 


an  ezamfiifltloD  tw  Unwelf  of  die  application 
of  the  proapectire  borrower  and  the  aecnrity  of- 
fered«  uiouul  approve  the  aamet  and  for  himaelf 
decide  to  make  the  loan,  did  not  render  the  bro- 
ker the  agent  of  the  lender  for  the  porpoae  of 
making  loana. 

8.  A  stenographic  report  of  the  testimony  al- 
leged to  hare  been  giren  by  a  witness  on  a  for- 
mer trial  was  not  competent  evidence  without 
proof  of  its  genuineness  and  correctness. 

4.  If  a  ruling  were  proper,  it  will  be  sustain- 
ed, though  a  wrong  reason  were  given  therefor. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ckiurt,  Wilkes  Conn- 
tj;    H.  M.  Holden,  Judge. 

Action  by  the  Security  Inyestment  Compa- 
ny against  R.  O.  Barksdale,  administrator. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Aflbmed. 

Colley  &  Sims  and  8.  H.  Hardeman,  for 
plaintiff  in  error.  Wm.  Wynne,  B.  S.  Ir- 
Tln,  and  Anderson,  Anderson  &  Thomas,  for 
defendant  in  error. 


FISH,  P.  J.  The  Security  Investment  Com- 
pany, alleged  to  be  a  copartnership  compos- 
ed of  Elliot  M.  Beardsley  and  Augustus  A. 
McKelvey,  of  Bridgeport,  Conn.,  sued  B.  F. 
Barksdale  on  several  promissory  notes,  and, 
in  addition  to  a  general  Judgment,  prayed 
for  a  special  lien  on  certain  land  described 
in  a  deed  given  as  security  for  the  payment 
of  the  notes.  Defendant  pleaded  usury. 
Pending  the  suit  the  defendant  died,  and  R. 
O.  Barksdale,  administrator,  was  made  par- 
ty defendant  On  the  trial,  at  the  conclu- 
sion of  the  evidence,  the  court  directed  a 
verdict  for  the  plaintifT.  The  case  is  here 
upon  exceptions  by  the  defendant  to  the 
overruling  of  his  motion  for  a  new  trial. 

From  the  undisputed  evidence  in  the  rec- 
ord we  gather  the  following  facts:  In  the 
early  part  of  1888  B.  F.  Barksdale  employed 
B.  8.  Inrin  to  obtain  a  loan  of  |3,800  for  him 
upon  the  land  in  question.  Irvln  was  a 
loan  broker,  doing  business  in  Washington, 
Wilkes  county,  who  did  not  lend  bis  own 
money,  but  simply  undertook  to  find  parties 
willing  to  lend  money  to  prospective  borrow- 
ers, and  charged  commissions  for  his  services. 
He  was  the  correspondent  of  the  Georgia 
Loan  &  Trust  Company  (hereafter  called  the 
**Tnist  Company"),  a  corporation  of  this  state, 
which  was  itself  engaged  In  the  similar  busi- 
ness of  a  mere  loan  broker  or  negotiator, 
charging  borrowers  a  commission  for  its  serv- 
ices. Irvln  took  Barksdale's  application  for 
the  loan,  and  forwarded  it  to  the  trust  com- 
pany. The  loan  was  made  for  $3,800.  The 
notes  for  the  same  were  dated  February  1, 
1888,  due  February  1,  1803,  bearing  interest 
at  8  per  cent  per  annum,  payable  semiannual- 
ly, according  to  interest  coupons  thereto  at- 
tached, and  were  secured  by  a  mortgage  on 
the  land  in  question.  The  notes  and  mortgage 
-~Te  executed  in  favor  of  the  trust  compa- 
^ough  it  was  not  the  real  lender  of  the 
'»  the   papers  being  executed  in   this 


form  for  oonvenience,  and  immediately  tbere- 
after  were  transferred  to  John  String^*,  the 
true  lender.  Irvln  charged  Barksdale  a  com- 
mission of  10  per  cent  for  procuring  the  loan, 
of  which  Irvin  got  3  per  cent  and  the  trust 
company  7  per  cent,  wliich  was  deducted  from 
the  amonnt  loaned  by  Stringer.  Before  the 
maturity  of  this  loan,  the  trust  company  had 
arranged  with  the  Security  Investment  Com- 
pany (hereafter  called  the  "Investment  Com- 
pany") to  negotiate  a  new  loan  to  take  the 
place  of  the  old  one.  On  January  28,  1893, 
Barksdale  again  applied  to  Irvln  for  a  loan 
of  $3,800,  for  the  purpose  of  paying  off  the 
old  loan.  In  the  written  application  signed 
by  Barksdale,  be  made  the  following  agree- 
ment: "I  hereby  agree  to  pay  all  expenses 
incurred  in  negotiating  the  above  loan,  in 
examining  the  premises,  investigating  titles 
to  the  lands  offered  as  security,  and  in  ex- 
ecuting all  necessary  papers,  and  I  under- 
stand that  the  loan  is  granted  upon  the  rep- 
resentations above  made  as  to  my  property 
and  condition,  all  of  which  I  declare  to  be 
true."  On  January  31,  1893,  Irvln,  as  ex- 
aminer, made  a  report  of  his  examination  of 
the  premises  described  In  the  application, 
and  declared  that,  in  his  opinion,  the  prop- 
erty offered  was  ample  security  for  a  loan 
of  $3,800.  Indorsed  on  the  application  were 
the  words,  **Renewal  of  1872,"  1872  being  the 
number  of  the  old  loan;  also,  "Approved  by 
the  Security  Investment  Company.  L  W, 
Beardsley."  These  indorsements  were  not 
dated.  Upon  this  application  the  new  loac 
was  negotiated  and  made.  $3,800  belonging 
to  the  investment  company  were  appropri- 
ated to  the  payment  of  that  amount  due 
John  Stringer  and  in  extinguishment  of  the 
old  loan,  and  on  February  1,  1893,  Barksdale 
executed  four  promissory  notes,  payable  to 
the  investment  company,  or  order,  five  yeara 
after  date,  and  aggregating  $3,800.  These 
notes  had  interest  coupons  attached  for  semi- 
annual Interest  at  the  rate  of  7^  per  cent 
per  annum,  and  there  were  additional  inter- 
est notes  executed,  but  not  attached,  repre- 
senting semiannual  interest  upon  the  prin- 
cipal notes  at  the  rate  of  one-half  of  1  per 
cent  per  annum.  All  these  notes  for  prin- 
cipal and  interest  were  secured  by  a  deed  to- 
the  land  in  question,  executed  by  Barksdale 
to  the  investment  company  upon  the  same 
date  as  the  notes,  and  conformably  to  sec- 
tions 19(S&  and  1970  of  the  Ck>de  of  1882. 
On  January  31,  1893,  Barksdale  paid  Irvln 
$475,  of  which  $152  was  for  the  semiannual 
interest  due  on  the  old  loan  on  February  1, 
1893,  and  $323  was  for  commissions  for  ne- 
gotiating the  new  loan.  Of  these  commis- 
sions Irvln  retained  $57,  and  sent  the  bal- 
ance to  the  trust  company  as  its  share  of 
the  same  for  its  services  in  negotiating  the 
new  loan.  The  investment  company  was  the 
real  lender,  and  parted  with  the  full  amount 
of  $3,8(X)  paid  to  Stringer  in  settlement  of 
the  old  loan,  and  received  neither  any  part  of 
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the  commisBionB  nor  any  bonns  or  brokerage 
for  making  the  loan.  It  contracted  for  noth- 
ing more  than  the  lawful  intereet,  and  nei- 
ther expected  nor  received  anything  more 
than  that  Its  method  of  doing  business 
was,  after  making  loans,  to  sell  them  to  oth- 
er parties  as  promptly  as  possible,  transfer- 
ring the  principal  notes,  with  the  coupons 
for  7%  per  cent  Interest,  and  retaining,  as 
its  own  profit,  the  additional  Interest  coupons 
for  one-half  of  1  per  cent  Interest  The  prin- 
cipal notes  sued  on  in  this  case,  with  the 
attached  coupons,  were  transferred  to  other 
parties,  who,  after  maturity  and  nonpayment 
transferred  them  back  to  the  investment 
company,  that  it  might  bring  suit  on  them,  it 
having  kept  the  security  deed  for  the  benefit 
of  all  parties  concerned. 

The  trust  company  procured  the  invest- 
ment company  to  make  loans  submitted  by 
it,  but  it  had  other  correspondents  and  con- 
nections, and  often  procured  lenders  through 
other  channels.  The  trust  company  had  been 
thus  dealing  with  the  Investment  company 
for  about  a  year  when  the  loan  in  the  pres- 
ent case  was  made.  The  trust  company  was 
not  engaged  in  lending  money  Itself,  although 
It  appeared  that  as  a  business  policy  it  some- 
times purchased  a  loan  upon  Its  maturity 
and  nonpayment  which  had  been  negotiated 
through  its  Instrumentality,  in  order  that  the 
lender  might  be  Induced  to  accept  other 
loans  which  it  might  have  for  negotiation. 
When  the  original  loan  was  negotiated  Feb- 
ruary 1,  1888,  the  Security  Investment  Com- 
pany was  composed  of  Burr  and  Knapp,  who 
were,  respectively,  the  president  and  vice 
president  of  the  Georgia  Loan  &  Trust  Com- 
pany. At  that  time,  and  until  January,  1882, 
Burr  and  Knapp,  who  were  brokers,  in 
Bridgeport  Conn.,  did  some  business  as  ne- 
gotiators of  loans,  and  the  trust  company 
paid  them  a  part  of  the  commissions  received 
by  it  whenever  they  secured  an  Investor  for 
one  of  its  loans.  As  the  notes  and  mortgages 
or  deeds  were  at  that  time,  for  convenience, 
made  to  the  trust  company,  though  the  mon- 
ey loaned  did  not  belong  to  it  but  to  the 
parties  advancing  the  same  as  investors,  the 
facts  had  to  be  explained  whenever  suits 
were  brought  to  collect  the  loans.  To  avoid 
this,  the  trust  company  induced  other  parties 
at  Bridgeport  to  form  a  new  security  invest- 
ment company  for  the  purpose  of  making 
some  of  these  loans.  The  old  Security  &  In- 
vestment Company,  composed  of  Burr  and 
Knapp,  went  out  of  business,  and  the  new 
Security  &  Investment  Company,  composed 
of  enth'ely  dlflPerent  parties,  was  formed,  in 
January,  1882.  As'  before  stated,  the  trust 
company  never  paid  this  new  Security  In- 
vestment Company  any  commissions,  broker- 
age, or  bonus  for  loans  made  by  it  All  it 
made  was  the  one-half  of  1  per  cent  interest 
per  annum,  which  it  secured  by  retaining  the 
additional  coupons  for  that  amount  of  inter- 
est as  before  stated.  Neither  Irvin  nor  the 
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trust  company  was  authorized  by  the  in- 
vestment company,  which  made  the  loan  in 
this  case,  to  make  loans  without  first  getting 
the  approval  of  the  company,  and  when  the 
loan  that  was  made  to  Barksdale  in  1888 
became  due  the  trust  company  obtained  the 
consent  of  the  investment  company  to  make 
the  new  loan  and  take  up  the  old  one.  The 
-course  of  business  was  for  the  trust  company 
to  forward  the  papers,  such  as  the  applica- 
tion of  the  borrower,  report  of  the  examiner, 
etc.,  to  the  investment  company,  which  pass- 
ed upon  them  for  Itself,  and  itself  decided 
whether  or  not  the  security  was  good  and 
the  terms  offered  satisfactory,  and  for  Itself 
determined  which  loans,  if  any,  it  would 
make.  While  the  trust  company  had  no 
power  to  lend  the  money  of  the  Investment 
company  until  after  the  latter  company  had 
passed  on  the  application  and  approved  the 
same,  and  thus  authorized  the  loan,  it  ap- 
peared that  the  trust  company  had,  in  an 
occasional  instance,  for  the  purpose  of  clos- 
ing the  loan  promptly,  and  as  a  business 
policy,  made  a  loan  and  taken  the  papers  to 
the  investment  company,  assuming  the  risk, 
however,  of  the  Investment  company  approv- 
ing the  loan  and  agreeing  to  make  it  and 
that  in  such  cases  the  investment  company 
had,  as  a  matter  of  fact,  taken  the  loans, 
though  made  without  its  authority.  This  did 
not  appear  to  be  the  case  in  the  loan  made 
to  Barksdale.  On  the  contrary,  the  uncon- 
tradicted testimony  of  the  treasurer  and  gen- 
eral manager  of  the  trust  company  was  as 
follows  on  this  subject:  "I  will  say  as  to 
this  loan  [the  one  made  in  1888],  the  original 
investor,  John  Stringer,  was  paid  off  the 
$3,800.00  entirely.  We  then  had  to  negotiate 
the  loan  through  a  new  party,  whom  we  had 
secured  in  the  meantime.  When  this  loan 
became  due,  we  obtained  the  consent  of  the 
Security  Investment  Company  to  make  the 
loan,  and  took  up  the  old  loan.*'  But,  even 
if  the  loan  in  the  present  case  were  made  by 
the  trust  company  before  it  had  been  ap- 
proved and  authorized  by  the  Investment 
company,  there  was  no  evidence  that  the  lat- 
ter company  had  knowledge  of  this  fact 
While  the  evidence  on  the  subject  is  some- 
what confused,  viewed  in  the  strongest  light 
for  the  plaintiff  in  error  it  shows  that  the 
investment  company  kept  on  deposit  in  the 
Chemical  National  Bank  of  New  York  money 
which  the  trust  company  could  drawn  on,  in 
favor  of  the  borrower,  for  the  amount  of  the 
loan,  after  the  investment  company  had  ex- 
amined the  application  and  other  piipers  for 
the  loan,  and  had  approved  the  same,  and 
decided  to  make  the  loan.  It  appeared  that 
Burr  and  Knapp,  the  president  and  vice 
president  of  the  trust  company,  were  attor- 
neys in  fact  for  the  investment  company; 
but  what  their  powers  were  as  such  did  not 
appear,  further  than  that  Knapp,  as  such 
attorney  in  fact  transf^red  the  notes  sued 
on  in  this  case  to  the  different  parties  who 
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porchAMd  tbem  fiom  the  iiiTestmeiit  eom- 

1.  These  facts,  in  view  of  tbe  prior  rulings 
of  this  coort,  demanded  a  rerdict  for  the 
plaiotiif  in  the  court  below,  and  the  court 
did  not  err  in  so  directing.  In  Merck's  Case, 
79  Ga.  213,  7  8.  B.  265— the  leading  case 
on  the  subject,  which  has  been  frequently 
followed— it  was  held:  "(1)  Where  the  lender 
of  money  neither  takes  nor  contracts  to  take 
anything  beyond  lawful  interest,  the  loan  is 
not  rendered  usurious  by  what  the  borrower 
does  in  procuriag  the  loan  and  using  its  pro- 
ceeds. Thus,  that  the  borrower  contracts 
with  one  engaged  In  the  intermediary  busi- 
ness of  procuring  loans,  to  pay  him  out  of 
the  loan  for  bis  services,  and  does  so  pay 
him,  will  not  infect  the  loan,  the  lender  hav- 
ing no  interest  in  such  intermediary  business 
or  its  proceeds.  (2)  By  using  intermediaries 
as  channels  of  transmission  for  papers,  rely- 
ing upon  their  inspection  of  property  and 
examination  of  titles  made  at  the  borrower's 
instance,  and  forwarding  the  money  through 
them  also  at  his  instance,  the  lender  does 
not  constitute  them  his  agents  to  make  the 
loan,  and  is  not  chargeable  with  the  con- 
sequences of  dealings  between  them  and  the 
borrower,  whether  those  dealings  be  public 
or  private,  known  or  unknown.*'  In  the  opin- 
ion in  that  case  Chief  Justice  Bleckley  said: 
"Jf  he  [the  lender]  holds  control  of  his  cap- 
ital, and  decides  for  himself  when  he  will 
part  with  it,  and  on  what  terms,  and  has 
no  terms  but  lawful  Interest  and  good  se- 
curity, and  satisfies  himself  that  the  security 
is  good,  he  transacts  his  own  business,  and 
is  not  to  be  Judged  by  the  law  of  agency." 
He  further  said:  ''He  who  is  satisfied  with 
another's  inspection  of  property  or  examina- 
tion of  titles  does  not  render  that  other  his 
agent  by  forbearing  to  inspect  or  examine 
for  himself,"  and,  if  he  be  a  lender,  **does 
not  the  less  judge  of  the  security  by  basing 
his  judgment  on  the  representation  or  opin- 
ion of  whomsoever  commands  his  confidence." 
Again,  the  learned  justice  said:  "But  grant 
that  the  middlemen  were  by  legal  implica- 
tion agents  of  both  parties,  the  lendw  as 
well  as  the  borrower,  for  several  purposes, 
^uch  as  receiving  and  delivering  papers,  in- 
specting the  property,  examining  the  title, 
etc.,  it  is  certain,  according  to  the  evidence 
in  the  record,  that  they  were  not  agents, 
express  or  implied,  for  making  the  loan,  fix- 
ing the  terms  of  it,  or  accepting  the  security. 
Nor  did  they  in  fact  do  these  things,  but 
they  were  done  by  Sherwood.  Now,  unless 
some  one  who  represented  the  lender  in  mak- 
ing the  contract  took  or  contracted  to  take 
for  himself  or  the  lender  or  some  other  per- 
son something  from  the  borrower  over  and 
above  a  legal  rate  of  interest,  how  could  the 
contract,  under  our  Code,  be  usurious?  It 
««4ms  to  us  legally  impossible  that  it  could 
This  language  is  equally  applicable  to 
«t9  of  tbe  case  iww  in  hand.    Indeed, 


the  present  case,  under  tts  Caeti,  Is  contfolkd 
by  tbe  rulings  made  in  Merck's  Case. 

2.  The  mere  fact  that  the  Investment  com- 
pany deposited  In  the  Chemical  National 
Bank  a  fund  which  should  be  subject  to  the 
check  of  the  trust  company  for  the  amount 
of  a  loan  only  in  the  event  that  the  invest- 
ment company,  after  an  examination  by  it- 
self of  the  application  of  the  prospective  bor- 
rower, and  the  security  offered  for  the  loan, 
should  approve  the  same,  and  for  itself  de- 
cide to  make  the  loan,  did  not  render  the 
trust  company  the  agent  of  the  investment 
company  for  the  purpose  of  making  loans. 
Such  a  course  of  business  was  evidently  for 
the  purpose  of  more  promptiy  placing  the 
money  in  the  hands  of  the  borrower  by  sav- 
ing the  time  that  would  elapse  if,  after  the 
papers  should  be  approved  by  the  invest- 
ment company  and  returned  to  the  trust 
company,  and  the  notes  and  security  deed 
should  be  executed  by  the  borrower,  and  sent 
to  and  received  Iqr  the  investment  company, 
it  should  then  forward  a  check  to  the  trust 
company  for  the  amount  of  the  loan.  Coun- 
sel for  the  plaintiff  in  error  largely  relied 
upon  the  case  of  Clarke  v.  Havard,  111  Ga. 
242,  36  &  E.  837,  51  L.  R.  A.  409,  wherein 
it  was  held  that  when  one  who  received 
money  from  the  owner  thereof  for  the  ex- 
press purpose  of  lending  it  out  at  interest, 
and  with  authority  so  to  do,  either  general 
or  limited,  afterwards  loaned  the  money  to 
another,  and  exacted  from  the  bonrower  a 
commission,  which,  added  to  the  stipulated 
interest,  made  an  amount  which  exceeded 
that  which  could  be  lawfully  charged  as  in- 
terest, such  transaction  was  usurious*  if  it 
was  understood  between  the  lender  and  his 
agent  that  the  former  was  to  pay  nothing 
for  the  letter's  services^  and  the  circumstan- 
ces were  such  that  the  lender  must  neces- 
sarily have  known  that  the  agent  intended 
to  charge  the  borrower,  and  did  charge  and 
collect  from  him,  such  commission  for  mak-. 
ing  the  loan.  It  is  quite  apparent  that  the 
ruling  then  made  is  not  applicable  to  the 
facts  of  the  present  case.  In  that  case  Pre- 
siding Justice  Lumpkin  said:  'This  case  l& 
obviously  different  upon  its  facts  from  that 
of  Merck  v.  Mortgage  Co.,  79  Ga.  213,  7  S. 
B.  265,  and  numerous  others  of  its  class,  in 
which  the  lender  received  the  borrower's  ap- 
plication, passed  upon  it  for  himself,  and  for 
himself  decided  whether  or  not  the  security 
was  good  and  the  terms  offered  satisfactory. 
Here  Bamett  passed  upon  these  and  all  kin- 
dred questions  for  the  lender,  manifestly 
with  authority  so  to  do,  which  was  either 
general  or  limited  by  instructions  not  dis- 
closed. If  this  does  not  amount  to  agency, 
we  have  no  conception  what  agency  is." 

8, 4.  O.  A.  Coleman  testified  as  a  witness 
f6r  the  plaintiff.  In  the  motion  for  a  new 
trial  complaint  was  made  that  tiie  court  err-* 
ed  in  excluding  jcertain  matter  alleged  to  be 
testimony  giveu  by.  him  in  the  Taliafetro 
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miperior  court  In  the  case  of  Sackett  t.  Stone, 
which  watf  off^ed  for  the  purpose  of  im- 
peaching his  testimony  in  the  present  case« 
it  being 'Stated  in  the  motion  that  the  proper 
foundation  was  laid  for  the  Introduction  of 
such  evidence  to  Impeach  him  by  calling  the 
witness'  attention  to  the  time  when  and  the 
place  where  the  alleged  contradictory  state- 
ments were  made.  From  the  fact  that  the 
motion  sets  out  something  more  than  a  page 
of  what  purports  to  .be  testimony  delivered 
by  Coleman  in  the  case  of  Sackett  v.  Stone, 
and  then  alleges  that  movant  "offered  the 
foregoing  teetim^ony  of  Coleman  for  the  pur- 
pose of  Impeaching  his  evidence  delivered  in 
the  case  at  bar/'  and  "this  evidence  the 
court  ruled  out,"  we  think  it  apparent  that 
a  written  report  or  brief  of  testimony  alleged 
to  have  been  given  by  Coleman  in  the  trial 
of  that  case  was  offered  in  evidence  to  im- 
peach him.  A  reference  to  Coleman's  testi- 
mony in  the  brief  of  the  evidence  in  the 
present  case  shows  this  must  be  truow  He 
swore:  **I  testified  in  the  case  of  Soloman 
Sackett  et  al.  v.  Mary  E.  Stone,  in  Taliaferro 
superior  court,  in  February,  1901.  I  don't 
know  whether  this  is  correct  or  not,  but  I 
presume  so."  Evidently  he  must  have  been 
referring  to  a  report  or  statement  of  his 
testimony  in  that  case.  Further  in  his  tes- 
timony be  said:  "I  don't  know  why  I  should 
be  held  re£^nsible  for  what  the  reporter 
says  in  the  report  of  what  I  said  in  the 
last  case.  I  have  never  read  the  testimony 
over.  All  I  undertook  to  do  was  to  tell  the 
truth,  as  I  do  now."  If  this  view  of  the 
matter  be  not  correct,  then  it  is  certain  that 
the  motion  does  not  disclose  in  what  manner 
it  was  sought  to  prove  what  the  testimony 
of  Coleman  was  in  the  Sackett-Stcme  Case. 
A  stenographic  report  or  brief  of  the  testi- 
mony, alleged  to  have  been  given  by  Coleman 
in  the  other  case  was  not  competent  evidence 
without -proof  of  its  genuineness  and  cor- 
rectni^;  Hardeman  v.  English,  79  Or.  887, 
5  S.  £:.  70.  See,  also.  Cox  v.  State,  64  Ga. 
374  (5),  87  Am.  Bep.  76;  1  Thompson  on 
Trials,  f  504.  No  such  proof  appears  to 
have  been  made  or  offered  in  this  case.  The 
reason  upon  which  the  trial  Judge  excluded 
the  report,  we  think,  was  wrong,  but  the 
ruling  was  correct  "If  testimony  was  pr<^- 
erly  rejected,  the  ruling  of  the  court  will  be 
sustained,  although  he  may  have  given  an 
iusufBclent,  or  even  a  wrong,  reason  there- 
for."    Smith  V.  Page,  72  Ga.  539. 

Judgment  affirmed.    All  the  Justices  con- 
curring. 


(120  Qa.  S85) 

HARDY  V.  POSS. 

(Supreme  Court  of  Georgia.     June  9,  1904.) 

DISTBESS    WABBANT  —  PBOCEDUBB  —  VBBDICT  -— 
BOHD-^IABUJTT  OF  oonbtablb. 

1.  The  filing  of  a  counter  affidavit  converts  a 
distress  warrant  into  mesne  process,  and  the 
proceeding  amounts  to  a  suit  for  rent    In  such 


proceeding  the  form  of  the  verdict  or  judgment 
Is  general,  and  is  for  the  amount  found  to  be 
due. 

2.  Where  a  counter  affidavit  is  filed  to  the 
levy  of  a  distress  warrant,  the  only  bond  the 
levying  officer  may  take  is  one  for  the  eventual 
condemnation  money.  If  the  bond  taken  by  the 
levying  officer  is  conditioned  otherwise,  and  loss 
is  sustained  by  the  plaintiff  in  the  distress  war- 
rant, the  officer  is  responsible. 

3.  The  evidence  authorized  the  verdict. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Wilkes  County; 
H.  M.  Holden,  Judge. 

Distress  proceedings  by  W.  M.  Poss  against 
Alex  Boatwright  and  others.  Judgment  for 
plaintiff.  On  failure  of  title  constable  to 
make  the  money,  a  rule  was  entered  against 
him,  and  verdict  rendered  for  plaintiff  against 
the  defendant  in  rule.  From  an  order  deny- 
ing a  new  trial,  he  brings  error.    Afllrmed. 

Jas.  M.  Pitner,  for  plaintiff  in  error.  L  T. 
Irvin,  Jr.,  for  defendant  in  error. 

BVANS,  J.  W.  M.  Poss  sued  out  a  dis- 
tress warrant  in  the  Justice's  court  of  the 
171st  District,  G.  M.,  of  Wilkes  county, 
against  Alex  Boatwright  This  distress  war- 
rant was  placed  in  the  hands  of  J.  T.  Hardy, 
constable  of  said  district,  who  levied  the 
same.  Boatwright  made  a  counter  affidavU. 
The  case  was  returned  to  the  Justice's  court, 
and  on  the  trial  a  verdict  was  rendered  in 
favor  of  Boatwright  Plaintiff  carried  the 
case  to  the  superior  court,  where  the  Judg- 
ment in  the  Justice's  court  was  reversed,  and 
the  case  sent  back  for  a  new  trial.  On  the 
second  trial  in  the  Justice's  court  a  verdict 
was  rendered  in  fkvor  of  the  plaintiff.  Upon 
failure  of  the  constable  to  make  the  money, 
a  rule  was  brought  against  him  at  the  No- 
vember term,  190^  of  the  superior  court  of 
Wilkes  counly.  An  issue  was  formed,  and 
upon  the  trial  the  Jury  rendered  a  verdicjt  in 
favor  of  the  plaintiff,  Poss,  against  the  de- 
fendant Hardy.  Hardy  made  a  motion  for 
a  new  trial,  and,  the  same  being  overruled, 
brought  the  case  here. 

It  was  admitted  upon  the  trial  that  the 
constable  had  taken  a  forthcoming  bond  from 
the  defendant  in  the  distress  warrant  The 
constable,  in  his  answer  to  the  rule,  set  up 
that  the  property  levied  upon  by  him  was 
never  released  to  the  defendant  in  the  dis- 
tress warrant,  but  that  the  same  was  in  his 
possession  at  all  times  until  after  the  ren- 
dition of  the  verdict  upon  the  first  trial  in 
the  Justice's  court,  when  he  delivered  the 
property  to  Boatwright;  no  order  of  the  court 
having  been  taken  requiring  him  to  hold  the 
property,  nor  was  he  notified  that  a  certiorari 
would  be  sued  out  in  the  case.  He  further 
set  up  that  the  defendant  in  the  distress 
warrant  was  not  now  a  resident  of  the  coun^ 
ty,  and  that  he  had  no  property  out  of  which 
the  money  could  be  made.  The  movant  of  • 
the  rule  offered  evidence  tending  to  show 
that  the  constable  had  -turned  the  prc^erty 
levied  upon  over  to  the  defendant  in  the 
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distresB  warrant  on  his  giving  a  forthcoming 
bond,  and  that  the  constable  was  verbally 
notified  Immediately  upon  the  return  of  the 
first  verdict  that  the  case  would  be  carried 
to  the  superior  court  by  certiorari.  There 
was  also  evidence  on  the  part  of  the  movant 
tending  to  show  that  some  three  weeks  after 
the  first  trial  in  the  Justice's  court  the  con- 
stable admitted  having  possession  of  the 
property  levied  upon  at  that  time,  and  sought 
advice  as  to  whether  he  should  keep  it,  or 
sell  and  deposit  money  in  bank  to  await  the 
final  determination  of  the  case. 

1.  The  verdict  and  Judgment  had  upon  the 
second  trial  in  the  Justice's  court  were  gen- 
eral, and  plaintiff  in  error  insists  that  the 
court  erred  in  failing  to  charge  that  after  a 
counter  afindavit  had  been  filed,  and  the 
plaintiff,  without  objection,  went  to  trial  on 
the  issue  formed  thereby,  the  action  became 
mesne  process;  that  the  general  verdict  and 
Judgment  were  illegal,  and  the  plaintiff  was 
not  entitled  to  recover  from  the  constable  on 
the  rule.  This  assignment  of  error  is  based 
on  the  rulings  made  in  the  cases  of  Argo  y. 
Fields,  112  Ga.  677,  37  S.  E.  995,  and  Bamett 
V.  Tant,  115  Ga.  659,  42  S.  R  65.  The  case 
of  Argo  y.  Fields  was  the  foreclosure  of  the 
special  statutory  lien  for  supplies  furnished 
a  tenant,  and  this  court  said  that  it  was  not 
lawful  to  issue  a  general  Judgment  against 
the  tenant,  because  the  statute  only  gave  the 
landlord  a  lien  upon  the  crop  made  during 
the  year  of  the  tenancy.  The  issue  in  the 
other  case  arose  upon  a  counter  affidavit  to  a 
laborer's  lien.  It  will  be  noted  that  in  both 
of  these  cases  statutory  liens  were  being  as- 
serted. The  practice  in  issues  formed  upon 
a  counter  affidavit  to  a  distress  warrant  is 
different.  The  filing  of  the  counter  affidavit 
converts  the  distress  warrant  into  mesne  pro- 
cess, and  the  proceeding  amounts  to  a  suit 
for  rent  (Chlsholm  v.  Lewis  &  Co.,  66  Ga. 
729;  Elam  v.  Hamilton,  69  Ga.  736),  and 
the  plaintiff  is  entitled  to  a  general  Judg- 
ment (McNeli  V.  Barker,  40  Ga.  26;  Seifert 
V.  Holt,  82  Ga.  757,  9  S.  B.  843).  Prior  to 
the  act  of  1894  (Acts  1894,  p.  52)  the  tenant 
was  required  to  give  a  replevy  bond  before 
he  could  contest  his  rent,  but  since  then  the 
party  distrained  is  not  required  to  give  a 
replevy  bond  where  the  levjring  officer  re- 
tains possession  of  the  property  of  the  tenant 
levied  on.  Civ.  Code  1895,  §  4819.  The  only 
change  made  by  the  amending  act  was  to 
allow  the  defendant  in  a  distress  warrant 
to  make  his  counter  affidavit,  and  have  the 
issue  tried  without  giving  the  bond  for  the 
eventual  condemnation  money,  where  the 
property  levied  upon  remains  in  the  posses- 
sion of  the  levying  officer.  The  practice  as 
to  the  form  of  verdict  and  Judgment  is  un- 
affected by  this  amendment 

2.  Plaintiff  in  error  insists  that  the  court 
erred  in  charging  as  follows:  "I  charge  you 
further,  if  the  defendant,  the  constable,  lev- 
ted  on  the  property  by  virtue  of  a  distress 
warrant,    •    •    •    and  did  not  keep  posses- 


sion of  it,  but  turned  It  over  to  Mr.  Boat- 
wright,  and  took  from  himr  a  forthcoming 
bond  for  the  property,  and  did  not  take  a 
bond  for  the  eventual  condemnation  money, 
then  the  plaintiff  is  entitled  to  recovo'." 
Before  the  amendment  of  1894  the  defendant 
in  a  distress  warrant  could  only  make  an 
issue  by  taking  the  oath  and  giving  a  bond 
for  the  eventual  condemnation  money.  Since 
this  amendment  he  can  make  an  issue  by 
taking  the  oath  and  leaving  the  property 
in  the  hands  of  the  levying  officer.  If  the 
bond  for  the  eventual  condannation  m<mey 
is  not  given,  the  plaintiff  has  tlie  right  to 
have  the  property  remain  in  the  hands  of 
the  officer;  and  if  the  officer  deal  with  the 
property  In  any  other  manner  than  one  al- 
lowed by  statute,  and  a  loss  Is  sustained  by 
the  plaintiff,  the  officer  la  responsible.  The 
officer  cannot  protect  himself  by  taking  any 
ether  bond  than  that  for  the  eventual  con- 
demnation money,  and,  where  such  bond  is 
not  given,  the  plaintiff  is  entitled  to  rely 
upon  the  presumption  that  the  officer  baa 
done  his  duty,  and  la  retaining  the  property 
In  his  possession.  See  Boylea  y.  Bank,  96 
Ga.  796,  22  S.  E.  582. 

3.  The  case  was  submitted  to  the  Jury  un- 
der the  evidence,  and  the  presiding  Judge 
approved  the  verdict  after  requiring  the 
plaintiff  to  write  off  a  certain  amount  there* 
from,  which  was  done.  We  see  no  abuse  of 
the  Judge's  discretion  in  overruling  the  mo> 
tion  for  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(120  Qa.  ZH) 
PITTMAN  et  aL  y.  COLBERT  et  aL 
(Supreme  Court  of  Georgia.    June  8,  1904.) 

JUDGMENT  BT   DEFAULT— UNLIQUIDATED   DAM- 
AGES—INJUNCTION. 

1.  Where  a  Judgment  by  default  Is  rendered 
In  a  case  in  which  the  damages  are  not  liqaidat- 
ed,  the  defendant  is  thereby  concluded  aa  to 
the  truth  of  all  the  material  allegations  of  the 
petition,  save  as  to  the  amount  of  the  damages. 
The  defendant  may  in  such  a  case,  notwith- 
standing the  judgment  by  defanlt,  contest  before 
the  jury  the  amount  of  the  damages,  and  to  this 
end  may  not  only  rigidly  cross-examine  the  wit- 
nesses for  the  plaintiff,  but  also  introduce  evi- 
dence in  his  own  behalf.  Civ.  Code  1895,  S 
5073;  O'Connor  v.  Brucker,  43  S.  E.  731,  ll7 
6a.  451  (2).  See,  also,  Lenney  ▼.  Finley,  45 
S.  E.  317,  118  Ga.  427  (2). 

2.  The  evidence  upon  one  or  more  of  the  vital 
and  controlling  issues  being  directly  conflicting, 
the  discretion  of  the  judge,  exercised  in  granting 
an  interlocutory  Injunction  until  these  issues 
can  be  determined  by  a  jury,  will  not  be  con- 
trolled. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Madison  Ooun- 
ty;    H.  M.  Halden,  Judge. 

Action  by  R.  L.  Pittman  and  others  against 
J.  F,  Colbert  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Affirm- 
ed. 

f  L  See  Judgment,  vol.  30,  Cent  Dig.  |  207. 
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McWhorter,  Strickland  ft  Green,  for  plain- 
tiffs in  error.  Shackelford  &  Shackelford, 
B.  T.  Moeely,  and  Brwin  ft  Srwin,  for  de- 
fendants in  eiTor. 

OOBB,  J.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


<120  Oa.  268) 

ST.  AMAND  et  al.  ▼.  LEHMAN  et  al. 
(Supreme  Ckiart  of  (Georgia.    June  8,  1904.) 

INJUNCTION  —  OONSPIBAOT  —  PLBADING  —  AP- 
PBAIi—BBIKF  OF  EVIDENOI. 

The  petition  alleged  that  three  defendants 
were  blasting  and  digging  a  well  on  a  vacant  lot, 
for  the  purpoee  of  interfering  with  a  well-de- 
fined underground  stream,  in  order  to  destroy 
complainant's  mineral  spring,  and  the  valuable 
improvements  maintained  in  connection  there- 
with. One  of  the  defendants  denied  the  con- 
spiracy, or  that  damage  would  result,  and  claim- 
ed, further,  that  if  any  damage  did  result  it 
would  not  be  irreparable.  Another  of  the  de- 
fendants failed  to  answer,  thereby  admitting  the 
confederacy,  the  threatened  injury,  and  the  oth- 
er allegations  in  the  petition.    Held: 

1.  The  petition  set  out  a  state  of  facts  which 
was  good  as  against  a  demurrer,  and  which  if 
true  would  have  entitled  plaintiffs  to  the  in- 
junction prayed  for. 

2.  In  view  of  the  failure  of  one  of  the  defend- 
ants to  answer,  it  would  have  been  proper  to 
grant  the  injunction  against  him. 

3.  The  fact  that  the  evidence  is  not  briefed  is 
not  ground  for  dismissing  the  bill  of  exceptions, 
but  leaves  the  case  for  any  disposition  which 
may  be  properly  made,  without  regard  to  the 
evidence. 

4.  The  petition  and  the  answer,  both  beinc 
verified,  served  the  office  both  of  pleading  ana 
evidence  on  the  application  for  injunction ;  and 
without  regard,  therefore,  to  the  brief  of  all  the 
testimony,  enouffh  appears  to  show  that  there 
was  a  conflict  of  evidence  on  all  material  facts. 

5.  The  threatened  injuries  referred  to  in  the 
sworn  petition  were  irreparable  in  their  nature. 
The  delay  to  the  defendant,  arising  from  an  in- 
junction ^  would  not  counterbalance  the  irrepa- 
rable injury  which  might  flow  to  petitioners  if 
the  injunction  were  refused,  and  their  mineral 
spring  destroyed  by  the  blasting  and  digging, 
and  the  jury  on  the  final  trial,  on  a  full  hearing 
of  all  the  testimony,  should  find  that  the  plain- 
tiff was  entitled  to  the  relief  prayed  for. 

6.  In  view  of  the  state  of  the  record,  the  judg- 
ment is  affirmed,  with  direction. 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Douglas  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  by  J.  S.  Lehman  and  others  against 
J.  G.  St  Amand  and  others.  Judgment  for 
plaintiffs.  Defendants  bring  error.  Af- 
firmed. 

St.  Amand  and  the  other  executors  of  B. 
W.  Marsh  filed  their  equitable  petition  against 
Ray  of  Douglas  oounty,  Brooker  of  Cobb 
county,  and  Lehman,  a  nonresident,  as  well 
as  their  associates  and  confederates,  averring 
that  B.  W.  Marsh  was  at  the  time  of  his 
death  the  owner  of  the  Sweetwater  Park 
Hotel  and  Bowden  Lithia  Springs  property, 
in  Douglas  county,  on  which  he  had  erected 
bathhouses,  cottages,  and  hotel,  laid  out  a 
park,  and  constructed  a  branch  railroad,  at  a 
total  expense  of  about  a  half  million  dollars; 


tiiat  the  chief  value  of  the  property  consisted 
of  the  mineral  springs,  the  waters  of  which  liad 
been  analyzed,  and  at  great  expense  adver- 
tised, thereby  building  up  a  large  business  in 
the  bottling  and  sale  of  the  water,  besides  at- 
tracting many  visitors  to  the  springs  and  prop- 
erty ;  that  the  defendants  are  now,  and  have 
been  for  some  time,  engaged  in  sinking  a  wel'. 
on  property  which  petitioners  are  informed  is 
claimed  to  be  owned  or  controlled  by  Lehman, 
bis  confederates  and  associates ;  that  this  ex- 
cavation is  being  made  by  the  defendants  to 
injure  and  damage  the  property  of  the  estate 
of  Marsh,  although  there  is  no  indication  tliat 
a  spring  would  ever  approach  the  surface  at 
that  point,  or  on  any  of  the  lands  claimed  to 
be  owned  by  Lehman  or  either  of  the  other 
defendants,  but  that  they  hope,  and  so  ex- 
press themselves,  that  they  will  intersect  the 
underground  current  or  well-defined  stream 
of  mineral  water  flowing  through  said  land  to 
the  present  spring  of  petitioners;  that  said 
stream  is  well  known  and  defined,  and  there 
has  never  been  any  difficulty  in  ascertaining 
its  exact  course;  that  said  Bay,  Lehman, 
and  the  other  defendants  are  now  engaged 
in  pounding  with  heavy  machinery  upon  the 
strata  of  rock,  and  are  sinking  and  blasting 
for  the  puipose  of  cutting  off  the  flow  of  said 
undergix>und  current,  and,  if  allowed  to  pro- 
ceed, the  damage  to  petitioners'  estate  will 
be  irreparable;  that  this  is  being  done  for 
the  express  purpose  of  destroying  the  right 
and  property  of  the  estate,  and  so  as  to  divert 
the  present  stream  from  its  natural  course, 
and  cause  the  water  to  sink  lower  into  the 
excavation  proposed  to  be  made,  and  thereby 
totally  destroy  the  value  of  the  estate  so  far 
as  the  mineral  water  is  concerned ;  that  the 
defendants  have  no  improvements  on  the 
land  or  near  it,  and  do  not  occupy  it,  either 
by  themselves  or  by  tenants,  and  there  is  no 
necessity  for  doing  the  work,  and  no  reason 
fOr  it,  except  to  injure  the  property  of  pe- 
titioners; that  all  of  the  defendants .  well 
know  that  for  many  years  no  one  has  been 
allowed  to  blast,  pound,  bore,  or  otherwise 
interfere  with  the  stone  around  the  spring, 
for  fear  of  endangering  the  quality  and  quan- 
tity of  the  water  flowing  into  the  spring 
through  the  underground  stream  aforesaid; 
that  none  of  the  defendants  would  be  able 
to  answer  in  damages;  that,  wliile  some 
might  be  able  to  pay  what  debts  they  owe  at 
present,  they  are  totally  insolvent  so  far  as 
being  able  to  answer  the  damage  to  the  estate 
If  they  are  not  enjoined ;  that  therefore  pe- 
titioners are  remediless.  They  pray  for  pro- 
cess against  Ray,  of  the  county  of  Douglas, 
and ,  of  the  county  of  Cobb,  and  Leh- 
man, and,  if  Lehman  cannot  be  served  with 
process,  that  he  be  served  by  publication,  and 
for  an  injunction  restraining  tiie  defendants 
from  interfering  with  the  rights  of  peti- 
tioner, or  from  digging,  blasting,  pounding, 
drilling,  or  boring  the  well  and  excavatios 
complained  of,  and  for  a  permanent  injuno 
tion  against  each  from  further  acts,  by  them 
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selves  or  agents,  toward  stoking  the  well  at 
the  place  designated,  or  at  any  other  point 
that  will  in  any  way  interfere. with  the  prop- 
erty of  the  estate.  The  petition  was  veri- 
fied positively  by  one  of  the  petitioners.  In 
bis  sworn  answer,  Iiehman  admitted  that  he 
was  a  nonresident  For  want  of  sufficient  in* 
formation,  he  neither  admitted  nor  denied  the 
allegations  as  to  the  value  of  the  improve- 
ments or  character  of  the  business  created 
in  connection  with  the  springs.  He  averred 
that  he  had  employed  Brooker  to  bore  the 
well,  and  that  Brooker  had  engaged  Ray  to 
assist  him  therein;  and  claimed  that  be 
owned  the  land  on  which  the  well  was  being 
dug.  He  denied  that  it  will  injure  the  plain- 
tiffs' springs;  denied  that  he  had  any  pur- 
pose in  any  way  to  damage  the  plaintifiFs  in 
the  free  use  of  their  mineral  spring;  de- 
nied that  there  is  any  well-defined  current; 
and  averred  that  if  there  Is  any  such  stream 
it  is  impossible  of  ascertainment,  and  that 
there  is  a  stream  between  the  well  and  the 
proposed  well.  He  denied  that  he  was  inr 
solvent  '*In  answer  to  paragraph  17,  de- 
fendant says  that  plaintiffs  are  not  remedi- 
less in  courts  of  law,  and  that  they  have  no 
right  to  ask  equitable  relief;  that,  if  he 
has  damaged  or  should  damage  them  in  any 
way  on  account  of  the  matters  set  up  in  their 
petition,  they  have  a  complete  and  adequate 
remedy  at  law."  Ray,  one  of  the  defendants, 
was  personally  served,  but  filed  no  answer. 
The  defendant  Brooker  is  alleged  in  the  peti- 
tion to  be  a  resident  of  Ck>bb  county,  but  ap- 
pears to  have  been  served  by  the  sheriff  of 
Douglas  county  leaving  a  copy  of  the  peti- 
tion and  process  at  his  residence.  The  judge 
refused  the  injunction  against  all  the  de- 
fendants, to  which  the  plaintiffs  excepted. 
On  the  call  of  the  case  here,  counsel  for  Leh- 
man- moved  to  dismiss  the  bill  of  exceptions, 
on  the  ground  that  there  was  no  bona  fide 
effort  on  the  part  of  plaintiffs  to  brief  the 
evidence. 

W.  A.  James  and  J.  S.  James,  for  plaintiffs 
in  error.  Roberts  &  Hutcheson,  for  defend- 
ants in  error. 

SIMMONS,  C.  J.  The  petition  charged 
that  the  three  defendants  bad  confederated 
for  the  purpose  of  injuring  the  plaintiff. 
Lehman  alone  answered.  Even  if  there  were 
defects  in  the  service  as  to  Brooker,  Ray  was 
properly  served,  and  failed  to  answer.  His 
silence  was  therefore  to  be  treated  as  an  ad- 
mission of  the  sworn  allegations  of  the  pe- 
tition, warranting  an  injunction  against  him-, 
and  if,  as  claimed,  we  cannot  consider  the 
evidence,  it  leaves  the  record  in  such  shape 
that  we  can  at  least  determine  that  it  would 
have  been  proper  to  enjoin  Ray  from  the 
continuance  of  the  wrongful  act  alleged 
against  him,  and  admitted  to  be  true  by  his 
silence.  According  to  the  allegations  of  the 
verified  petition,  the  defendants  had  confed- 
erated together  to  blast,  pound,  and  dig  the 


rocks  on  a  vacant  lot  adjoining  plaintiff's 
spring,  not  for  the  purpose  of  obtaining  wa- 
ter useful  to  the  defendant,  but  with  the  sole 
intent  of  injfirlng  the  plaintiff  and  destroy- 
ing a  mineral  spring  of  great  value,  around 
which  he  had  constructed  an  immense  plant 
AVhlle  the  word  is  not  used,  the  facts  amount 
to  a  charge  that  the  defendants  are  acting 
maliciously.  If,  as  alleged,  the  effort  Is  to 
destroy  a  known  or  well-defined  subterranean 
stream,  or  to  divert  it  from  the  spring  of  the 
lower  proprietor,  the  plaintiff  is  not  without 
remedy,  even  though  the  flow  is  underground. 
Or  if  the  evidence  shall  show  that  it  la  a  case 
of  interference  with  percolating  waters,  and 
that  the  defendants  are  actuated  by  malice 
in  wasting  or  diverting  the  water,  the  plain- 
tiffs are  still  entitled  to  equitable  relief. 
AVbeatley  v.  Baugh,  25  Pa.  528,  64  Am.  Dec. 
721,  cited  in  Saddler  v.  Lee,  66  Ga.  48,  42 
Am.  Rep.  62.  And  compare  Barclay  v.  Abra- 
ham (Iowa)  96  N.  W.  1080,  and  Stillwater  Co. 
V.  Farmer  (Minn.)  93  N.  W.  907,  60  L.  R.  A. 
875,  as  to  the  effect  of  malice  and  waste. 

Lehman's  answer  was  in  the  nature  of  a 
demurrer,  answer,  and  plea  combined.  It 
admitted  the  digging  of  the  well,  and  in  so 
far  as  It  denied  that  there  was  any  under- 
ground stream  running  from-  it  to  the  spring, 
or  that  any  damage  would  be  occasioned  to 
the  plaintiff  by  the  digging  of  the  well,  it 
raised  an  issue  of  fact  which  could  properly 
have  been  considered  by  the  trial  judge  on 
the  application  for  injunction.  In  so  far, 
however,  as  it  set  out  'that  plaintiffs  are  not 
remediless  in  courts  of  law,  and  that  they 
have  no  right  to  ask  equitable  relief;  that,  if 
he  [defendant]  has  damaged  or  should  dam- 
age them  in  any  way  on  account  of  the  mat- 
ters set  up  in  their  petition,  they  have  a  com- 
plete and  adequate  remedy  at  law"— it  was 
performing  the  ofl3ce  of  a  demurrer,  which, 
however,  should  have  been  overruled,  for  it 
is  hard  to  imagine  any  case  to  which  the 
remedy  of  injunction  to  prevent  irreparable 
damages  would  be  applicable  if  not  to  facts 
like  those  set  out  in  this  petition.  Had  it 
appeared,  therefore,  that  the  interlocutory 
relief  prayed  for  was  refused  on  this  ground, 
a  reversal  would  necessarily  result.  And  so, 
too,  if  it  was  denied  because  of  conflicting 
evidence.  For  while,  ordinarily,  the  court 
will  not  interfere  with  the  chancellor's  discre- 
tion in  passing  upon  disputed  facts,  there  are 
some  cases  in  which  the  fact  of  conflict  does 
not  deprive  the  petitioner  of  a  remedy  by 
which  to  preserve  the  status  until  the  dis- 
puted issue  may  be  submitted  to  the  jury 
in  a  trial  in  which  both  parties  have  the  right 
to  cross-examine  all  the  witnesses.  This  dis- 
tinction was  pointed  out  in  Everett  v.  Ta- 
bor, 119  Ga.  128,  45  S.  E.  72,  though  the  opin- 
ion was  not  published  until  after  the  inter- 
locutory hearing  in  the  present  case.  It  was 
there  said  that  th»«  would  be  strong  reason 
to  grant  the  injunction  if  the  delay  to  one 
party  would  not  counterbalance  the  irrepara- 
ble iujuiT  which  might  flow  to  the  petitioner 
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were  the  chancellor  to  decide  the  facts  in  a 
way  different  from  that  which  might  be  de- 
termined by  the  jury  on  final  verdict  The 
present  case  is  within  that  rule.  The  well 
of  the  defendants  is  being  dug  on  a  vacant 
lot  They  have  no  immediate  occasion  for  its 
use,  and  the  injunction  can  only  occasion  a 
delay  from  which  no  serious  or  irreparable 
damage  can  flow.  But  if  the  blasting  or  dig- 
ging should  divert  the  underground  stream, 
or  destroy  the  spring  of  the  plaintiff,  and  if 
on  the  final  trial  the  Jury  should  find  in  fa- 
vor of  the  plaintiff,  it  is  manifest 'that  an 
enormous  damage,  of  a  character  considered 
irreparable  in  law,  would  be  inflicted.  Mon- 
ey could  not  compensate  for  what  had  been 
done,  and  refilling  the  well  would  not  undo 
the  harm  which  had  been  done. 

It  is  said,  however,  that  the  plaintiffs  have 
not  made  any  bona  fide  effort  to  brief  the 
evidence,  and  that  therefore  the  case  should 
be  dismissed.  But  this  result  does  not  flow 
from  a  disregard  of  the  rule  of  practice. 
Southern  Mining  Go.  v.  Brown,  107  Ga.  264, 
33  S.  B.  73.  It  does  prevent  this  court  from 
Inspecting  the  brief  of  evidence,  and,  if  the 
case  was  solely  dependent  upon  a  considera- 
tion of  what  appeared  therein,  an  uncondi- 
tional affirmance  would  necessarily  resultl 
But  the  petition  and  answer  were  both  sworn 
to,  and  in  reading  them  as  pleadings  we  nec- 
essarily are  put  in  possession  of  the  fact  that 
the  parties  were  diametrically  at  issue,  and 
that  there  was  a  tconfllct  in  the  evidence. 
The  testimony  must  conform  to  the  plead- 
ings, and  could  do  no  more  than  add  to  the 
conflict.  In  consideration  of  which,  and  that 
no  harm  could  come  to  the  defendants  from 
granting  the  injunction,  and  that  irreparable 
injury  might  flow  to  the  petitioners  from  its 
refusal,  Tfe  affirm  the  Judgment.  But  under 
Civ.  Code,  §§  5998,  5586,  we  direct  that  the 
Judgment  of  affirmance  shall  not  prejudice 
the  right  of  the  plaintiff  to  present  another 
application  for  an  injunction.  Brown  v. 
Joiner,  77  Ga.  232,  3  S.  E.  157;  Ford  v.  Har- 
ris, 95  Ga.  97  (4),  22  S.  E.  144;  Sims  v.  Cor- 
dele  Ice  Co.,  119  Ga.  597,  46  S.  E.  841. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concurring. 


(120  Ga.  355) 

LANE  et  al.  v.  BROTHERS  AND  SISTERS 
OF  EVENING  STAR  SOC. 

(Bapreme  Court  of  Georgia.     June  9,  1904.) 

ASSOCIATIONS— BIOHT  TO  USE  OF  NAMB— IN- 
JUNCTION. 

1.  **An  association  has  a  right  to  adopt  a  title 
by  which  it  is  to  be  known,  the  anauthorized 
use  of  which  will  be  restrained  by  a  court  of 
equity."  4  Cyc.  304,  and  authorities  there  cited. 
It  was  accordingly  not  error  for  the  court  in 
the  present  case  to  enjoin  the  defendants  from 
obtaining  a  charter  under  a  name  already  used 
by  the  plaintiff  to  designate  what  the  court  was 
authorized  to  find  was  a  department  of  its 
organization. 

1[  1.  Sm  A«fl(Ociaiiona,  toU  4,  Cent.  Dig.  8  3. 


2.  The  funds  in  dispute  were  not  claimed  by 
the  defendants  in  their  individual  capacity,  but 
as  officers  of  what  they  contended  was  an  inde- 
pendent voluntary  association.  There  was  am- 
ple evidence  to  authorize  a  finding  that  this  al- 
leged society  was  merely  a  department  of  the 
plaintiff,  which  was  an  incorporated  mutual 
benefit  organization.  While  the  court  was 
without  authoritv,  at  an  interlocutory  hearing, 
to  order  the  funds  In  dispute  (which,  under  the 
evidence  for  the  plaintiff,  had  been  wrongfully 
withdrawn  by  the  defendants  from  the  bank 
in  which  thev  were  deposited)  paid  over  to  the 
plaintiff,  equity  required  that  the  funds  be  held 
in  the  custody  of  the  court  to  abide  the  final 
determination  of  the  cause.*  The  judgment  will 
therefore  be  affirmed,  with  direction  that  the 
court  appoint  a  receiver  to  take  charge  of  the 
money  in  controversy  to  await  the  final  judg- 
ment to  be  rendered.  As  to  the  power  of  the 
court  to  appoint  such  receiver,  see  McGarrah  v. 
Bank,  43  S.  B.  987,  117  Ga.  556. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  the  Brothers  and  Sisters  of  the 
Evening  Star  Society  against  C.  B.  Lane  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

John  B.  L.  Smith,  for  plaintiffs  In  error. 
Boss  &  Grace,  for  defendant  in  error. 

CANDLEB,  J.  Judgment  affirmed*  with 
direction.    All  the  Justices  concur. 


(120  Ga.  442} 
rOWLBB  V.  DAVIS. 
(Supreme  CV>urt  of  Georgia.     June  10,  1904.) 

BEFEBENOB— REPORT  —  ERROR  —  EXCEPTIONS    OF 
PACT— PRESUMPTIONS— EQUITY. 

1.  While  the  report  of  the  auditor  was  con- 
cise and  brief,  it  appears  to  embrace  findings 
upon  all  of  the  material  issues  made  by  the 
pleadings;  and  it  has  not  been  made  to  appear 
that  there  was  any  error  In  refusing  to  recom- 
mit the  report  on  the  ground  that  the  same  was 
too  indefinite,  and  did  not  cover  the  issues  in- 
volved. 

2.  When  error  is  assigned  upon  the  refusal  of 
a  judge  to  approve  an  exception  of  fact  to  an 
auditor's  report  in  an  equity  case,  the  burden  is 
upon  the  plaintiff  in  error  to  show,  to  the  satis- 
faction .of  the  Supreme  Court,  that  the  finding 
of  the  auditor  is  unsupported  by  evidence,  the 
presumption  being  that  the  finding  is  correct; 
and,  where  it  does  not  distinctly  appear  that  the 
finding  is  unsupported,  the  judgment  of  the  trial 
judge  refusing  to  approve  the  exception  of  fact 
will  be  affirmed. 

8.  Whether  a  petition  sets  forth  an  equitable 
or  a  legal  cause  of  action  depends  upon  the  re- 
lief prayed  for,  and  a  petition  which  pravs  for  a 
dissolution  of  a  partnership,  an  accounting,  and 
an  injunction  certainly  makes  an  equity  case. 

4.  No  sufficient  reason  has  been  shown  for  re- 
versing the  judgment  . 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Pickens  Coun- 
ty ;   Geo.  F.  Got>er,  Judge. 

Action  by  J.  R.  Fowler  against  A.  W.  Da- 
vis. Judgment  for  defendant,  and  plaintid 
brings  error.    Affirmed. 

N.  A.  Morris  and  W.  T.  Day,  for  plaintiff 
in  error.  John  W.  Henley,  for  defendant  Ic 
error. 

%  3.  See  Action,  voL  1,  Cent  Dig.  8  Itt. 
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COBB,  J.  Fowler  brought  a  petition 
against  DariB  in  which  he  alleged  that  they 
had  entered  into  a  partnership  for  the  pur- 
pose of  buying  and  selling  live  stock,  and 
that  the  partnership  was  subsequently  ex- 
tended to  a  livery  stable  business,  and  to  the 
buying  and  selling  of  tanbark.  The  terms  of 
the  agreement  between  the  parties  in  refer- 
ence to  what  was  alleged  to  be  the  original 
partnership  are  set  forth.  It  is  alleged  that 
upon  a  fair  accounting  the  defendant  would 
be  indebted  to  the  plalntifiF  on  matters  con- 
nected with  the  partnership  enterprise.  It 
is  also  alleged  that  the  plaintiff  is  indebted 
to  the  defendant  on  .different  matters,  but 
that  after  these  are  all  deducted  the  defend- 
ant would  still  be  indebted  to  the  plaintiff. 
The  prayers  of  the  petition  were  that  a  dis- 
solution of  the  partnership  be  decreed,  that 
the  defendant  be  enjoined  from  suing  the 
plaintiff  upon  any  demand  he  might  have 
against  him,  that  there  be  a  general  account- 
ing of  all  matters  of  controversy  between 
them,  and  that  the  plaintiff  have  judgment 
against  the  defendant  for  the  amount  which 
might  be  shown  to  be  due  after  such  an  ac- 
counting. The  defendant's  answer  set  forth 
his  version  of  the  arrangement  between  him- 
self and  the  plaintiff  in  reference  to  the  pur- 
chase and  sale  of  live  stock,  which  differed  In 
some  particulars  from  plaintiflTs  version, 
and  distinctly  denied  that  this  arrangement 
constituted  them  partners.  It  was  denied 
that  this  arrangement  had  ever  been  extend- 
ed to  include  either  a  livery  stable  or  a  tan- 
bark  business,  though  it  was  admitted  that 
there  were  some  transactions  between  the 
parties  in  reference  to  tanbark.  It  was  al- 
leged that,  upon  a  fair  accounting  of  all  the 
matters  above  referred  to,  the  defendant 
would  not  be  indebted  to  the  plaintiff  in  any 
amount,  but  that  plaintiff  was  indebted  to 
defendant  stated  simis  upon  notes  and  ac- 
counts; and  judgment  was  prayed  against 
the  plaintiff  for  the  amounts  due.  The  case 
was  referred  to  an  auditor,  who  made  a  re- 
port which  was  in  effect  a  finding  that  the 
arrangement  between  the  parties  was  as  con- 
tended by  the  defendant;  that  there  was  no 
partnership;  that  upon  an  accounting  be- 
tween the  parties,  growing  out  of  the  trans- 
actions, the  defendant  was  not  indebted  to 
the  plaintiff  anything ;  that  the  plaintiff  was 
indebted  to  the  defendant  the  amounts  claim- 
ed on  the  notes  referred  to  in  the  answer,  and 
a  given  amount  on  the  accounts,  but  less  than 
that  claimed  in  the  answer;  and  that  de- 
fendant was  entitled  to  a  judgment  for  these 
amounts  against  the  plaintiff.  The  plaintiff 
filed  a  motion  to  recommit  the  case  to  the 
auditor,  and  also  filed  exceptions  to  the  re- 
port The  court  overruled  the  motion  to  re- 
commit, as  well  as  the  exceptions  of  law,  re- 
fused to  approve  the  exceptions  of  fact,  and 
directed  a  decree  to  be  entered  in  accord- 
ance with  the  auditor's  report,  which  was 
%  To  these  different  rulings  the  plain- 
xcepted. 


The  evidence  before  the  auditor  waa  volu- 
minous,  and  the  brief  filed  with  his  report 
was  a  very  extensive  document.  The  rq;Mnt 
itself  embraced  less  than  a  page  of  legal 
cap  written  with  a  pen.  It  contains  tea 
distinct  findings,  which  are  not  classified  by 
the  auditor,  but  all  of  them  may  be  properly 
denominated  exceptions  of  fact,  unless  the 
first,  which  is  simply  a  finding  ''that  there 
was  no  partnership,"  be  construed  as  in  the 
nature  of  a  finding  on  the*  question  of  law  in- 
volved. The  plaintiff  filed  both  an  excep- 
tion of  law  and  an  exception  of  fact  to  the 
finding  just  referred  to.  The  first  nine  find- 
ings of  the  auditor  constitute  in  effect  a  find- 
ing by  him  that  the  version  of  the  defendant 
in  reference  to  the  transaction  between  the 
parties  was  correct,  and  that  upon  an  ac- 
counting based  on  this  version  the  defendant 
is  not  indebted  to  the  plaintiff  in  any  amount. 
In  other  words,  these  findings  are  in  effect  a 
finding  against  the  plaintiff  on  the  cause  of 
action  alleged  in  the  petition.  The  tenth 
finding  sets  forth  that  the  plaintiff  is  in- 
debted to  the  defendant  a  given  amount  on 
notes  and  a  given  amount  on  account  This 
is  a  finding  in  favor  of  the  defendant  on  the 
prayer  of  his  cross-petition.  The  report  is 
very  concise  and  pointed,  and  while  it  does 
not  set  forth  the  calculations  by  which  the 
auditor  reached  the  results  stated  in  his  find- 
ings, and  there  is  not  a  distinct  finding  of 
the  different  amounts  which  went  to  make 
up  the  aggregate  result  still  the  report  seems 
to  cover  all  of  the  material  issues  made  by 
the  pleadings ;  and  we  cannot  say  that  there 
was  any  error  in  the  refusal  of  the  judge 
to  recommit  the  case  to  the  auditor.  See,  in 
this  connection.  Civ.  Code,  |§  4585,  4587,  45d3. 

In  an  equity  case  an  exception  of  fact  to 
an  auditor's  report  is  not  submitted  to  a  jury 
unless  the  judge  approves  the  exception,  and 
it  is  discretionary  with  the  judge  whether 
he  will  approve  the  exception.  Civ.  Code,  { 
4596;  Cranston  v.  Bank,  112  6a.  617,  620,  37  ' 
S.  E.  875,  and  citations.  If  the  judge  refuse 
to  approve  an  exception  of  fact  in  an  equity 
case,  this  court  will  not  reverse  the  judg* 
ment  unless  it  is  made  to  appear  that  he  has 
abused  his  discretion,  and  in  no  case  will  it 
be  held  that  there  has  been  an  abuse  of  dis- 
cretion when  there  is  any  evidence  to  au- 
thorize the  finding  of  the  auditor.  See  the 
case  just  cited,  and  the  cases  therdn  referred 
to.  It  is  Incumbent  therefore,  upon  a  plain- 
tiff in  error  who  complains  of  the  refusal  of 
the  judge  to  approve  an  exception  of  fact  to 
an  auditor's  report  in  an  equity  case,  to  show 
to  the  satisfaction  of  this  court  that  the  find- 
ing of  the  auditor  complained  of  in  the  ex- 
ception was  unsupported  by  the  evidence; 
the  presumption  being  that  the  finding  was 
correct.  After  a  careful  examination  of  the 
voluminous  brief  of  evidence  in  the  present 
case,  we  cannot  say  that  it  has  been  showB 
with  certainty  that  any  finding  of  the  audi- 
tor was  entirely  unsupported  by  the  evidence,, 
and  therefore  error  has  not  been  made  to  ap- 
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pear  in  tiie  rnling  of  the  Judge  refiuiiig  ta 
approve  the  ezceptioiui  of  fact 

Bnt  it  is  said  that  this  was  not  an  equity 
case,  and  that  therefore  the  exceptions  of 
fact  should  have  been  submitted  to  a  jurj 
In  any  event  Whether  a  case  is  an  equity 
case  or  a  common-law  case  depends  largely, 
if  not  entirely,  upon  the  prayers.  Steed  ▼. 
Savage,  116  Ga.  07,  41  S.  B.  272  (1).  The 
plalntiir  prayed  for  an  accounting,  but  an  ac- 
coimting  may  be  had  either  at  law  or  In  eq- 
uity. But  he  also  prayed  for  a  decree  dis- 
solving a  partnership,  and  for  an  injunction, 
and  under  the  latter  prayer  obtained  a  tem- 
porary restraining  order.  That  the  case  is 
an  equity  case  does  not  seem  to  admit  of  any 
doubt 

The  foregoing  discussion  disposes  of  all 
the  questions  involved  except  the  one  arising 
out  of  the  auditor's  finding  that  there  was  no 
partnership.  It  is  unnecessary  to  determine 
whether,  under  the  facts  alleged  in  the  peti- 
tion, the  plaintiff  and  the  defendant  were 
partners.  As  the  auditor  found  that  the  re- 
lation existing  between  them  was  as  set  forth 
in  the  defendant's  answer,  and  as  the  rights 
of  third  persons  are  not  involved,  and  the 
auditor  has  made  a  full  accounting  between 
the  parties  in  the  light  of  his  finding  as  to 
what  were  the  facts  with  reference  to  their 
relationship  to  each  other,  it  is  immaterial  to 
the  present  controvert  what  that  relationship 
be  denominated.  The  auditor  has  found  what 
was  the  agreement  between  the  parties,  and 
has  given  effect  to  the  rights  of  each  under 
the  terms  of  that  agreement  and  it  is  im- 
material whether  the  relationship  of  partners 
existed,  or  that  merely  of  principal  and  agent 
No  sufficient  reason  has  been  shown  for  re- 
versing the  Judgment 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


(120  Ga.  847) 

LITTLE  V.  SOUTHERN  BY.  00. 
(Supreme  Court  of  Georgia.    June  9,  1904.) 

uijubt  to  empl07&  ~  violation  of  ulw — 

bui.es  of  compamt— contbibutobt 

neqlioence— instbuctions. 

1.  An  employ^  cannot  recover  damages  of  a 
railroad  company  for  an  injury  proximately 
caused  by  his  violation  of  a  jpenal  statute  or  mu- 
nicipal ordinance.  The  prmciple  is  not  modi- 
fied where  the  employer  may  have  directed  the 
employ^  to  violate  the  law,  or  may  have  sanc- 
tioned the  continuance  of  a  custom  amounting 
to  a  contravention  of  the  law. 

2.  The  rules  of  a  railroad  company  for  the 
government  of  its  employes  are  not  obligatory, 
as  such,  upon  those  who  do  not  know  them,  and 
to  whom  they  have  not  been  promulgated. 

8.  An  employ^  cannot  recover  of  a  railroad 
company  if  he  is  negligent,  and  his  negligence 
appreciably  contributes  to  his  injury. 

4.  The  contentions  of  the  plaintiff  as  made  by 
the  pleadings  were  fairly  submitted  to  the  Jury. 

5.  The  application  of  the  charge  of  the  court 
on  the  subject  of  contributory  negligence  to  the 
evidence  necessarily  controlled  the  verdict,  and 
the  verdict  for  any  minor  error  of  law  will 
not  be  set  aside. 

(Syllabus  by  the  Court.) 


Error  from  Oity  Oourt  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  J.  H.  Little  against  the  Southern 
Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error,  and  defendant 
assigns  cross-error.  Judgment  on  main  blU 
of  exceptions  affirmed.    Cross-bill  dismissed. 

J.  H.  Little  sued  the  Southern  Railway 
Company  for  Injuries  alleged  to  have  been 
received  from  a  collision  between  two  switch 
engines,  one  of  which  was  operated  by  him 
as  engineer.  About  7  o*clock  on  the  after- 
noon of  July  1,  1902,  he  was  directed  to 
"break  up"  a  train  of  cars  Just  arrived  from 
the  North,  In  order  to  make  up  another  for 
the  South.  In  the  performance  of  this  or^ 
der,  it  was  necessary  for  him  to  pull  his 
train  to  a  potot  on  the  main  line  sufficiently 
far  to  dear  a  certain  switch,  and  then  push 
the  cars  back  in  a  siding  from  this  switch. 
Plaintiff  started  out  on  the  main  line  with 
about  13  cars,  loaded  with  coal,  attached  to 
his  engine,  and  ran  down  the  main  line, 
crossing  the  track  of  the  Central  of  Georgia 
Railroad  Company,  and  stopped  his  train 
after  the  crossing  was  cleared.  The  track 
of  the  defendant  road  was  down  grade  after 
the  crossing  was  reached,  and  the  plaintiff 
was  unable  to  back  his  train  into,  the  switch 
Intended.  He  made  several  attempts  to  do 
so,  each  time  pulling  his  train  a  little  further 
off  to  get  the  "slack,"  but  was  unable  to 
push  his  cars  back.  Then  he  started  his 
train  down  grade  towards  the  passenger  de- 
pot, running  at  a  speed  of  about  8  or  10  miles 
an  hour,  crossing  two  streets  of  the  city  of 
Macon  without  checking  his  speed,  and  ran 
through  a  railroad  culvert,  located  on  an 
abrupt  curve,  Into  a  switch  engine  that  was 
bringing  some  cars  from  an  opposite  direc- 
tion. In  approaching  the  culvert  his  view 
of  this  switch  engine  was  cut  off  by  the  high 
embankment  through  which  the  culvert  ex- 
tended. He  contended,  and  the  railway  com* 
pany  denied,  that  he  received  a  signal  from 
the  yardmaster  to  pull  his  train  forward  after 
his  Ineffectual  efforts  to  back  the  cars.  The 
evidence  offered  by  the  plaintiff  tended  to 
show  that,  in  moving  his  train  forward,  he 
was  acting  under  orders  from  the  yard- 
master;  that  the  engine  collided  with  was 
at  the  time  running  backward  in  making  a 
"flying  switch,"  and  had  no  light  or  outlook 
on  the  rear;  that  the  collision  was  the  result 
of  the  negligence  of  the  servants  in  charge 
of  that  engine  in  falling  to  provide  proper 
warning,  and  In  making  a  flying  switch  in 
opposition  to  the  rules  of  the  company;  that, 
when  plaintiff  stopped  Just  beyond  the  rail- 
road crossing,  he  was  signaled  to  go  ahead 
by  the  defendant's  servant;  and  that  the  col- 
Uslon  was  not  the  result  of  any  negligence  on 
his  part.  On  the  other  hand,  the  railroad 
company  offered  evidence  tending  to  show 
that  the  plaintiff  violated  the  rules  of  the 
yard  in  moving  his  train  so  far;  that  he  fail- 
ed to  stop  within  50  feet  of  the  track  of  thff 
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Central  of  Georgia  Railroad,  an  Intersect- 
ing railroad;  that  he  failed  to  check  the 
fipeed  of  his  train  when  he  was  crossing  the 
public  streets  of  the  city  of  Macon;  and  that 
at  the  time  of  the  collision  he  was  running 
his  train  at  a  speed  of  15  to  20  miles  an 
hour,  in  violation  of  the  ordinance  of  the 
city  of  Macon  which  limited  the  rate  of  speed 
to  5  miles  an  hour.  The  Jury  returned  a  ver- 
dict for  the  defendant,  and  the  plaintiff,  by 
direct  exception,  brings  the  case  here  for 
review. 

John  R.  Cooper,  M.  W.  Harris,  and  J.  H. 
Hall,  for  plaintiff  in.  error.  Dessau,  Harris 
ft  Harrlfii,  for  defendant  in  error. 

BYAXS,  J.  1.  Within  an  hour  after  the 
plaintiff  began  to  discharge  his  duties  In 
shifting  the  cars,  he  violated  two  statutes  of 
the  state  and  a  municipal  ordinance  of  the 
city  of  Macon.  When  he  ran  on  the  main 
line  with  his  cars,  he  failed  to  observe  Civ. 
Code,  I  2234,  which  required  him  to  stop 
within  50  feet  of  the  place  of  crossing  the 
Central  Railroad,  which  was  an  independent 
railroad.  He  did  not  stop  before  crossing 
the  Central  Railroad,  but  immediately  after 
clearing  the  same  he  brought  his  cars  to  a 
full  stop.  It  was  afterwards  that  he  ran  his 
train  down  in  the  direction  where  the  colli- 
sion occurred.  Plaintiff  in  error  contends 
that  in  no  sense  was  the  failure  to  stop  with- 
in 50  feet  of  the  Central  Railroad  crossing  a 
contributing  cause  of  the  injury,  for  the  rea- 
son that  he  had  crossed  the  railroad  and 
come  to  a  full  stop,  and,  even  if  he  had  been 
negligent  in  violating  the  statute  requiring 
^ifn  to  stop  within  50  feet  of  the  crossing, 
that,  having  stopped  his  train  just  beyond 
the  crossing,  his  failure  to  observe  the  stat- 
ute could  not  have  contributed  to  the  injury. 
On  the  other  hand,  the  railway  company  in- 
sists that  this  was  a  down  grade,  and,  if  he 
had  stopped  within  60  feet  of  the  crossing, 
he  would  have  been  able  to  push  the  cars 
back  into  the  siding,  and  that,  because  of  his 
failure  to  observe  the  statute,  and  in  going 
beyond  the  Central  of  Georgia  Railroad  cross- 
ing to  a  point  so  far  down  grade,  he  was  un- 
able to  push  the  cars  back,  and  was  guilty 
of  negligence.  The  court  submitted  this  is- 
sue to  the  Jury;  instructing  them  that,  un- 
less they  believed  the  failure  on  the  part  of 
the  plaintiff  to  comply  with  this  statute  was 
a  contributing  cause  of  the  injury,  he  would 
not  be  chargeable  with  negligence  in  failing 
to  observe  it. 

Section  2234  is  primarily  designed  to  pre- 
vent collisions  between  the  trains  on  the  In- 
tersecting roads.  Although  the  plaintiff  did 
not  comply  with  the  statute  in  stopping  with- 
in 50  feet  of  the  intersecting  road,  he  did 
bring  his  train  to  a  full  stop  after  crossing 
the  track  of  the  Central  of  Georgia  Railroad 
Company.  Relatively  to  what  occurred  aft- 
er crossing  that  track,  the  failure  to  stop  be- 
fore he  crossed  it  was  not  the  proximate 


cause  of  the  collision.  Diligence  might  have 
required  him  to  ask  for  assistance  In  back* 
ing  his  train,  instead  of  moving  further 
down  grade,  but  his  failure  to  stop  his  train 
within  50  feet  of  the  railroad  crossing  is  too 
remote  to  be  regarded  as  a  contributing  cause 
of  the  collision  with  the  other  engine.  But 
as  the  Jury  were  instructed  that  this  would 
not  be  an  act  of  negligence  unless  it  was 
found  to  be  a  contributing  cause  of  the  In- 
Jury,  and  as  the  evidence  demanded  a  finding 
that  the  injury  proximately  resulted  -from 
the  violation  of  the  statute  requiring  him  to 
check  the  speed  of  his  train  while  approach- 
ing a  street  crossing,  and  In  running  faster 
than  was  permitted  by  the  municipal  ordi- 
nance, the  submission  of  this  irrelevant  la- 
sue  should  not  have  the  effect  of  vitiating  the 
only  verdict  which  could  properly  have  been 
rendered  under  the  facts  of  the  case. 

After  the  plaintiff  had  stopped  his  train 
beyond  the  railroad  crossing,  and  was  un- 
successful In  his  attempts  to  back  the  cars, 
he  started  forward  at  a  speed  estimated  by 
the  witnesses  as  from  8  to  20  miles  an  hour, 
crossing  two  streets  in  the  dty  of  Macon 
without  checking  the  speed  of  his  train.  The 
court  charged  Civ.  Code,  f  f  2222,  2224,  requir- 
ing an  engineer  to  check  the  speed  of  his 
locomotive  within  400  yards  of  such  cross- 
ings, BO  as  to  be  able  to  stop  in  time  should 
any  person  or  tiling  be  crossing  the  track; 
and  in  this  connection  the  court  Instructed 
the  Jury  that,  if  they  believed  that  the  fail- 
ure of  the  plaintiff  to  observe  this  statutory 
requirement  was  a  proximate  cause  of  his 
injury,  he  would  not  be  entitled  to  recover. 
There  are  several  cases  construing  these  sec- 
tions of  the  Code.  Their  application  has 
been  confined  to  injuries  to  person  or  prop- 
erty occasioned  by  a  railroad  company  at  a 
grade  crossing,  and  in  these  cases  it  has  been 
held  to  be  negligence  per  se  not  to  comply 
with  the  statute.  There  has  been  no  adjudi- 
cation as  to  what  effect  a  failure  to  observe 
this  statute  would  have  upon  the  engineer  in 
the  event  he  was  injured  at  a  point  either  on 
or  near  the  crossing.  The  statute  makes  It 
the  duty  of  the  engineer,  and  not  of  the  rail- 
road company,  to  blow  the  whistle  and  check 
the  speed  of  the  train.  If  he  fails  to  do  this 
as  required  by  the  statute,  he  is  subject  to 
indictment  for  a  misdemeanor;  and  if,  in 
the  commission  of  this  criminal  act,  an  In- 
Jury  results  which  could  have  been  avoided 
but  for  the  commission  of  that  act,  his  right 
to  recover  from  the  railroad  company  will  be 
defeated.  1  Labbatt  on  Master  &  Servant  § 
362;  Missouri  Ry.  Co.  v.  Roberts  (Tex.  Civ. 
App.)  46  S.  W.  270.  The  same  may  be  said 
as  to  the  violation  of  the  speed  ordinance  of 
the  city  of  Macon,  which  prohibits  the  run- 
ning of  trains  in  that  portion  of  the  dty  at 
a  greater  rate  than  5  miles  per  hour.  The 
plaintiff  admits  that  at  the  time  he  sustain- 
ed the  injury  the  speed  of  liia  train  wae  8 
to  10  miles  an  hour.  When  he  collided  with 
the  other  engine  he  was  in  actual  violation 
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of  the  speed  ordinance  of  that  city.  He  had 
just  passed  two  street  crossings  without 
checking  the  speed  of  his  train,  or  attempt- 
ing to  do  so.  He  rushed  towards  the  impend- 
ing collision  in  disobedience  of  the  state  stat- 
ute requiring  him  to  checlc  the  speed  of  his 
locomotive  at  street  crossings,  and  in  dis- 
obedience of  the  municipal  ordinance  limit- 
ing him  to  a  speed  of  6  miles  an  hour.  If 
his  injury  was  caused  by  reason  of  a  viola- 
tion of  either  the  statute  or  the  ordinance,  he 
would  nqt  be  entitled  to  recover.  But  he 
says  that  he  was  commanded  by  the  railroad 
company  to  disobey  both  the  statute  and  the 
speed  ordinance,  and  that,  even  if  there  was 
no  express  command  to  that  effect,  there 
had  been  such  repeated  violations  as  to 
amount  to  a  custom.  It  would  be  contrary  to 
public  policy  for  courts  to  relieve  a  citizen 
of  the  consequences  of  his  act  in  violating 
the  law  or  his  duty  to  society,  and  it  cannot 
be  any  defense  that  some  one  else  either  as- 
sisted in  the  offense  or  commanded  him  to  do 
it  Ry.  Co.  V.  Roberts  (Tex.  Civ.  App.)  46 
S.  W.  270.  It  is  no  Justification  for  one  crim- 
inally responsible  for  his  conduct  that  an- 
other commanded  him  to  do  an  act  which  is 
Inhibited  by  law.  No  custom,  however  uni- 
versal, could  have  the  effect  of  repealing  a 
penal  statute,  and  the  mere  forbearance  of 
the  corporation  to  prosecute  for  repeated  vio- 
lations of  the  ordinance  would  not  amount  to 
an  implied  repeal  of  the  ordinance.  Central 
R,  R.  V.  Curtis,  87  Ga.  425,  13  S.  B.  757.  In 
Wallace  v.  Cannon,  38  Ga.  199,  95  Am.  Dec. 
385,  a  widow  of  a  deceased  employ^  sued  the 
Western  &  Atlantic  Railroad  Company  to  re- 
cover damages  because  of  the  death  of  her 
husband  by  the  alleged  carelessness  of  the 
employes  of  the  railroad  company  while  her 
husband  was  acting  as  engineer.  The  de- 
fendant pleaded  that  at  the  time  of  the  kill- 
ing the  railroad  company  was  engaged  in  the 
transportation  of  insurrectionary  troops  to 
fight  against  the  forces  of  the  United  States, 
and  that  the  plaintiff,  in  propelling  the  train, 
was  in  resistance  to  the  government  of  the 
United  States.  The  court  there  ruled  that 
where  two  or  more  parties  are  engaged  in 
the  same  illegal  transaction,  and  one  is  in- 
jured by  the  negligence  or  carelessness  of  the 
other,  the  courts  will  not  lend  their  assist- 
ance to  either  party  to  recover  damages.  See 
Martin  v.  Wallace,  40  Ga.  52;  Redd  v.  Mus- 
cogee R.  Co.,  48  Ga.  102.  While  approving 
the  principle  in  the  last  three  cases  cited,  we 
have  serious  doubt  as  to  its  application  in 
those  cases.  It  follows  that,  if  the  railway 
company  either  commanded  or  connived  at 
a  violation  of  the  penal  law,  the  plaintiff, 
who  was  the  actual  perpetrator,  could  not 
recover  of  the  defendant  for  an  Injury  trace- 
able to  a  violation  of  the  statute. 

2.  The  court  charged  that  an  employ^  of 
a  railway  company  is  not  boimd  by  any  rule, 
regulation,  custom,  or  usage  not  communi- 
cated to  him  or  furnished  to  him  or  spoken 


or  told  him,  and  of  which  he  had  no  knowl- 
edge, and  of  which  he  could  get  no  knowl- 
edge by  the  use  and  exercise  ot  ordinary 
care  and  diligence.  The  error  assigned  upon 
this  charge  is  that  the  law  does  not  impose 
upon  the  employ^  the  duty  of  exercising 
ordinary  care  in  ascertaining  the  rules  of  the 
company.  He  is  only  boimd  by  the  rules 
promulgated  by  the  company,  and  of  whicb 
he  has  knowledge.  As  applied  to  the  evi- 
dence, the  Jury  could  have  understood  the 
charge  only  to  mean  that  an  employ^  is  not 
bound  by  any  rule  of  which  he  had  no  knowl- 
edge, but,  if  there  was  furnished  him  an 
opportunity  to  learn  the  rules,  and  by  the 
exercise  of  ordinary  care  he  could  have  ac- 
quainted himself  therewith,  this  would 
amount  to  knowledge.  This  statement  of  the 
rule  is  recognized  in  Port  Royal  Ry.  Co.  v. 
Davis,  95  Ga.  299,  22  S.  B.  833;  Carroll  v. 
Ry.  Co.,  82  Ga.  452,  10  B.  B.  163,  6  L.  R. 

A.  214. 

3.  In  order  for  an  employd  of  a  railroad 
company  to  recover  damages  from  the  com- 
pany for  an  injury  received  while  in  its  em- 
ployment, it  must  appear  that  he  was  free 
from  fault.  This  principle  has  been  stated 
in  many  forms.  The  charge  of  the  trla! 
Judge  on  this  subject  was  modeled  on  Pra- 
ther*s  Case,  80  Ga.  427,  9  8.  B.  530  (2),  12 
Am.  St  Rep.  263.  The  statement  of  the 
doctrine  that  an  employ^  of  a  railroad  com- 
pany cannot  recover  if  he  "immediately  oi 
remotely,  directly  or  indirectly,  caused  the 
injury  or  any  part  of  It,  or  contributed  to 
it  at  all,"  has  been  approvingly  cited  in  W. 
&  A.  R.  R.  V.  Herndon,  114  Ga.  168,  39  S. 

B.  911.  In  Banking  Co.  v.  Hicks,  95  Ga. 
301>  22  S.  B.  613  (2),  it  was  said  that  "the 
negligence  of  the  plaintiff,  however  slight, 
which  contributes  in  an  appreciable  degree 
to  the  cause  of  the  injury,  defeats  a  re- 
covery." If  the  negligence  of  the  employ^ 
appreciably  contributes  to  the  injury,  he  can- 
not be  free  from  fault,  and,  to  recover,  he 
must  show  himself  blamelesa 

4.  Complaint  is  made  that  the  contentions 
of  the  plaintiff  were  not  fully  submitted  in 
the  charge.  If  the  plaintiff  desired  any  fur- 
ther elaboration  of  his  contentions,  he  should 
have  made  an  appropriate  request  The 
charge  was  very  elaborate,  and  covered  ev- 
ery material  phase  of  the  case,  and  submitted 
every  substantial  issue  to  the  Jury. 

5.  Plaintiff  in  error  did  not  make  a  motion 
for  a  new  trial,  but  by  direct  exception  com- 
plains of  the  various  rulings  and  charges  of 
the  court  When  he  pursued  the  latter  course, 
he  staked  his  right  to  a  reversal  of  the  ver- 
dict upon  strictly  legal  grounds.  The  cou' 
trolling  question  in  the  case  is  the  contribu- 
tory negligence  of  the  plaintiff  in  violating  a 
penal  statute  and  municipal  ordinance.  The 
charge  of  the  court  on  this  subject  applied 
to  the  evidence,  necessarily  controlled  the 
verdict,  and  any  minor  errors  of  law  will 
not  have  the  effect  of  reversing  the  verdict 
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Judgment  on  main  bill  of  exceptions  af- 
firmed. Cross-bill  of  exceptions  dismissed. 
Ml  the  Justices  concurring. 


(120  Ga.  475) 

CENTRAL  OF  GEORGIA  RY.  CO.  Y. 
WEATHERS. 

(Supreme  Court  of  Georgia.    June  10,  1904.) 

EA.ILBOADB— INJUBIES    TO    STOCK— PETmON. 

1.  Tlie  petition  was  good  as  against  a  general 
demurrer,  and  as  amended  it  fully  met  the  ob- 
jections, raised  by  the  special  demurrer  filed. 

2.  In  an  action  for  damages  against  a  railroad 
company  for  injuries  to  live  stock,  the  presump- 
tion raised  against  the  company,  under  Civ. 
Code.  I  2321,  upon  proof  of  damage  to  the  stock 
by  the  running  and  operation  of  the  locomo- 
tive, cars,  or  other  machinery  of  the  defendant, 
extends  only  to  the  negligence  alleged  in  the  pe- 
tition: and  where  the  only  negligence  alleged 
was  the  failure  to  have  a  headlight  on  tlie  en- 
gine which  it  was  claimed  caused  the  injury 
sued  for  it  was  not  error  for  the  court  to  charge 
that,  if  the  plaintiff  proved  that  the  injury  oc- 
curred as  alleged  in  the  petition,  "the  presump- 
tion of  law  would  be  •  •  •  that  it  was  the 
result  of  negligence  on  the  part  of  the  defend- 
ant— that  is,  that  its  failure  to  have  a  hefid- 
light  on  the  engine  was  negliffence."  The  last 
part  of  this  charge  clearly  related  to  the  pre- 
sumption as  above. 

3.  The  record  discloses  no  error  in  the  ad- 
mission of  evidence;  the  ground  of  the  motion 
based  on  the  affidavits  of  persons  who  were  not 
introduced  as  witnesses  on  the  trial  does  not 
contend  that  these  affidavits  contained  newly- 
discovered  evidence,  and  sets  forth  no  error  on 
the  part  of  the  trial  court;  the  evidence,  while 
connicting,  was  sufficient  to  sustain  the  finding 
for  the  plaintiff:  and  it  does  not  appear  that 
the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  ftom  Superior  Court,  Chattooga 
County;  W.  M.  Henry,  Judge. 

Action  by  T.  K.  Weathers  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  D.  Taylor,  J.  Branham,  and  W.  S.  Mc- 
Henry,  for  plaintifT  In  error.  H.  F.  Sharp 
and  C.  A.  Thomwell,  for  defendant  in  error. 

CANDIaER,  J.  This  was  a  suit  for  dam- 
ages against  a  railroad  company  for  alleged 
injuries  to  the  plaintiff's  mule,  as  a  result 
of  which  the  mule  was  rendered  wholly  use- 
less. The  petition  charged  that  the  defend- 
ant "was  negligent  in  the  running  of  Its 
train  [by  which  the  mule  was  struck],  and 
that  the  engine  pulling  said  train  did  not 
have  up  a  headlight,  and  that  it  was  so  dark 
Kh&t  one  was  necessary."  The  particular 
train  by  which  it  was  alleged  the  mule  was 
struck  was  set  out  In  the  petition,  and  the  in- 
juries to  the  mule  were  described.  The  de- 
fendant demurred  generally  and  specially, 
the  general  demurrer  setting  up  that  the  pe- 
tition failed  to  allege  any  specific  acts  of 
omission  on  the  part  of  the  company  or  its 
agents  that  would  constitute  negligence  and 
authorize  a  recovery.    To  meet  this  demur- 


rer the  plaintiff  amended  his  petition  by  al- 
leging that  the  track  or  roadbed  of  the  de- 
fendant at  the  point  where  the  injury  occur- 
red was  very  nearly  straight  for  a  distance  of 
about  400  yards  south  of  the  trestle  where 
the  mule  was  injured;  that,  if  the  company 
had  had  a  headlight  on  the  engine  at  the  tim^ 
of  the  injury,  its  servants  would  have  seen 
the  mule  before  running  upon  it,  and  could 
have  stopped  the  train  in  time  to  have  avoid- 
ed the  injury.  It  was  charged  that  the  run- 
ning of  the  train  at  the  time  in  question  with- 
out a  headlight  was  negligence  on  the  part 
of  the  defendant  company,  and  that,  as  a  re- 
sult of  this  negligence,  the  mule  was  not 
seen,  and  was  run  over  and  injured.  The 
defendant  insisted  upon  its  demurrers,  not- 
withstanding the  amendment,  but  they  were 
overruled.  Exceptions  pendente  lite  were  fil- 
ed to  the  overruling  of  the  demurrers,  and 
error  assigned  thereon  in  this  court  On  the 
trial  the  plaintiff  introduced  evidence  from 
which  the  jury  were  authorized  to  find  that 
the  mule  was  struck  by  the  train  and  injured 
as  alleged  in  the  petition,  that  at  the  time  of 
the  injury  it  was  dark,  and  that  the  engine 
had  no  headlight  The  evidence  for  the  de- 
fendant was  squarely  in  conflict  with  that  for 
the  plaintiff,  and  tended  to  show  that  the 
mule  was  not  struck  by  the  train  at  all.  The 
jury  found  a  verdict  for  the  plaintiff,  and 
the  defendant  made  a  motion  for  a  new  trial, 
to  the  overruling  of  which  it  excepted. 

1.  That  the  petition  was  good  as  against 
a  general  demurrer  is  fully  settled  by  the 
decision  of  tills  court  in  the  case  of  Seaboard 
Air  Line  R.  Co.  v.  Pierce,  120  Ga.  — ^  47  S. 
E.  581.  The  defendant  could  hot  admit  the 
allegations  of  the  petition  and  escape  liabil- 
ity. It  is  equally  clear  that,  in  view  of  thb 
amendment  offered  by  the  plaintiff,  the  spe- 
cial demurrer  was  properly  overruled.  The 
allegations  as  to  the  straightness  of  the  track 
from  the  place  of  the  injury  in  the  direction 
from  which  the  train  was  coming,  the  dark- 
ness of  the  evening,  and  the  failure  of  the 
defendant  to  have  any  headlight  on  its  en- 
gine clearly  made  out  a  case  of  negligence  on 
the  part  of  the  company,  in  the  absence  of 
which  the  presence  of  the  mule  on  the  track 
could  have  been  discovered  and  the  injury 
avoided.  The  defendant  was  put  on  ample 
notice  that  the  sole  act  of  negligence  relied 
on  by  the  plaintiff  was  the  alleged  failure  to 
have  a  headlight  burning  on  its  train,  and 
was  in  a  position  to  meet  tills  issue  by  prov- 
ing either  that  it  did  have  a  headlight,  or 
that  at  the  time  in  question  it  was  daylight, 
and  none  was  needed.  The  fact  that  on  the 
trial  the  company  did  seek  to  prove  the  lat- 
ter of  the  two  alternatives  renders  it  un- 
necessary to  further  discuss  this  feature  of 
the  case. 

2.  In  the  amendment  to  the  motion  for  a 
new  trial  error  is  assigned  upon  the  follow- ' 
ing  charge  of  the  court:  "Now,  gentlemen,  if 
he  [the  plaintiff]  has  proved  all  these  things 
to  your  satisfaction,  then,  nothing  else  ap- 
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peering,  be  would  be  entitled  to  recoyer»  be- 
cause, If  nothing  else  appeared  except  what 
I  have  Just  stated  to  you,  then  the  presump- 
tion of  law  would  be,  when  it  is  shown  that 
the  mule  was  injured  in  the  manner  char- 
ged, that  it  was  the  result  of  negligence  on 
the  part  of  the  defendant;  that  is,  that  its 
failure  to  have  a  headlight  on  the  engine  was 
negligence."  The  objection  made  to  this 
charge  was  that  the  court  erred  in  the  use 
of  the  phrase,  **that  its  failure  to  have  a 
headlight  on  the  engine  was  negligence.'* 
From  the  entire  charge  of  the  court  as  sent 
up  in  the  record  it  appears  that  in  the  por- 
tion thereof  to  which  exception  is  taken  the 
court  was  instructing  the  Jury  as  to  the  law 
contained  in  CIt.  Code  1895»  i  2821.  After 
reading  that  section,  and  Just  preceding  the 
t*harge  quoted,  the  court  charged:  "Now,  gen- 
tlemen, in  this  case,  before  the  plaintiff  would 
make  out  his  case  prima  facie,  and  nothing 
else  appearing,  *  *  *  he  must  show  that 
at  or  about  the  time  mentioned  in  his  peti- 
tion *  *  *  he  was  the  owner  of  the  mule 
described  in  the  petition,  and  he  must  show 
that  on  that  date  the  mule  was  struck  by 
the  engine  or  train  of  the  defendant  in  this 
county;  and  he  must  show  that  it  was  in- 
jured in  the  particulars  he  sets  out,  by  be- 
ing struck  in  that  way,  or  some  one  of  those 
particulars,  and  must  show  that  thereby  it 
was  so  much  injured  as  to  be  useless,  and 
to  render  its  killing  necessary ;  and  he  must 
show  that  that  mule  was  struck  by  the  de- 
fendant's engine  by  reason  of  the  fact  that 
at  the  time  the  engine  had  no  headlight; 
and  then  he  must,  of  course,  show  some  value 
of  the  mule."  Taking  this  in  connection  with 
the  portion  of  the  charge  complained  of, 
which  immediately  follows  it,  it  will  be  seen 
that,  far  from  furnishing  any  ground  for 
complaint  on  the  part  of  the  defendant,  it  is 
open  to  the  criticism  that  it  placed  too  great 
a  burden  on  the  plaintiff,  in  that  it  instruct- 
ed the  Jury  that,  ih  order  for  the  plaintiff 
to  make  out  a  prima  fade  case,  he  must 
show  that  the  mule  was  struck  by  the  defend- 
ant's engine  by  reason  of  the  fact  that  at 
the  time  the  engine  had  no  headlight.  When 
the  plaintiff  showed  to  the  satisfaction  of 
the  Jury  thatt  his  mule  was  struck,  as  alleged 
in  his  petition,  by  the  defendant's  train,  and 
proved  the  damages  resulting  therefrom,  his 
case  was  prima  fade  made  out;  and  the 
law,  under  section  2321  of  the  Civil  Code  of 
1885,  raised  a  presimiptlon  of  negligence  on 
the  part  of  the  defendant  as  alleged  in  the 
petition.  This  being  the  case,  it  was  unnec- 
essary, in  order  to  make  out  a  prima  fade 
case,  for  the  plaintiff  to  spedfically  prove 
the  negligence  alleged.  Without  entering  in- 
to any  discussion  of  the  various  dedslons  of 
this  court  on  the  subject,  it  is  suffident  to 
say  that  in  this  state  the  law  requires  a 
plaintiff  suing  a  railroad  company  for  dam- 
ages to  person  or  property  by  the  running  of 
its  trains  to  set  out  specifically  in  his  peti- 
tion the  acts  of  negligence  upon  which  he 


relies  for  a  recovery,  and  a  petition  which 
is  defldent  in  this  respect  is  subjeot  to  a  spe- 
dal  demurrer.  Blackstone  v.  R.  Co.,  105  Ga. 
380,  81  S.  E.  90;  Russell  v.  B.  Co.,  119  Ga. 
705,  46  S.  E.  858;  Seaboard  R.  Co.  v.  Pierce 
(Ga.)  47  8.  E.  581.  The  case  of  Sims  v.  R. 
Co.,  Ill  Ga.  820,  35  S.  E.  696,  would  seem  to 
hold  a  contrary  view;  but  the  Sims  Case  was 
dedded  by  a  divided  bench,  and  must  there- 
fore yield  as  authority  to  the  other  cases 
cited,  each  of  which  was  a  unanimous  ded- 
sion  of  a  full  bench.  This  court  has  repeated- 
ly ruled  that  a  plaintiff  cannot  recover  for 
acts  of  negligence  proved  against  the  defend- 
ant other  than  those  alleged  in  his  petition; 
and  that  while,  under  certain  drcumstances, 
evidence  might  be  admissible  as  to  other  acts 
of  negligence,  such  evidence  can  in  no  case 
be  made  the  basis  of  a  recovery  in  the  ab- 
sence of  an  allegation  in  the  petition  setting 
it  up  and  claiming  damages  therefor.  If 
there  can  be  no  recovery  for  acts  of  negli- 
gence not  alleged  in  the  petition,  it  follows 
as  a  logical  conclusion  that  there  is  no  pre- 
sumption of  negligence  against  the  company 
other  than  as  to  acts  alleged  by  the  petition 
to  have  been  negligent  The  charge  com- 
plained of,  taken  as  a  whole,  in  ^ect  present- 
ed this  view  to  the  Jury,  the  only  fault  in 
it  being  that  it  went  further,  and  charged 
that  the  plaintiff  must  prove  the  particular 
act  of  negligence  alleged  in  order  to  make 
out  a  prima  fade  case.  This  burden  was  not 
upon  the  plaintiff,  although,  as  a  matter  of 
fact,  it  appears  that  he  did  Introduce  evi- 
dence to  show  that  the  injuries  sued  for 
were  inflicted  after  dark  on  the  day  in  ques- 
tion, and  that  at  the  time  the  engine  carried 
no  headlight  The  evidence  for  the  defend- 
ant tended  to  show  that  the  engine  in  ques- 
tion did  not  strike  the  plaintiff's  mule  at  all, 
and  that  at  the  time  when  it  was  claimed 
the  mule  was  struck  it  was  daylight,  and  no 
headlight  was  needed  to  enable  the  engineer 
to  see  the  mule  if  he  had  been  upon  the 
track.  The  Jury,  under  a  fair  charge,  found 
in  favor  of  the  contentions  of  the  plaintiff, 
and  rendered  a  verdict  in  his  behalf. 

3.  The  motion  also  complains  of  the  ad- 
mission by  the  court  of  certain  evidence  for 
the  plaintiff  over  the  4>bJectlon  of  the  defend- 
ant's counsel  that  it  was  Irrelevant.  The 
mere  fact  that  the  evidence  was  irrelevant 
would  not,  without  something  to  show  that  It 
injuriously  affected  the  complaining  party, 
be  cause  for  a  new  trial.  The  evidence  in 
question,  however,  which  consisted  of  a  writ- 
ten report  of  the  section  boss  to  the  head- 
quarters of  the  company,  contained  several 
statements  which,  inasmuch  as  the  section 
boss  was  himself  a  witness  on  the  trial,  were 
relevant  on  the  question  of  the  credit  to  be 
given  his  testimony  before  the  Jury;  and  the 
admission  of  the  report  in  evidence  was  not, 
therefore,  for  any  reason  assigned,  erroneous. 

What  purports  to  be  a  third  ground  of  the 
amendment  to  the  motion  for  a  new  trial 
might  have  had  a  persuasive  effect  upon  the 
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trial  Judge,  inaBinoch  as  it  was  based  upon  af- 
fidavits of  witnesses  of  known  character  and 
standing  as  to  material  facts  bearing  upon 
the  questions  at  issue  on  the  trial  before  the 
Jury.  These  affidavits  were  not  offered  as 
newly  discovered  evidence,  and  they  could 
have  had  no  other  purpose  than  to  affect  the 
Judge  when  he  came  to  pass  upon  the  general 
grounds  of  the  motion.  It  was  within  the 
discretion  of  the  court  to  consider  the  affi- 
davits for  this  purpose,  but  he  was  in  no 
sense  bound  to  do  so.  It  is  a  settled  rule  of 
this  court  that,  where  there  is  a  conflict  in 
the  evidence,  and  the  trial  Judge  is  satisfied 
with  the  conclusions  reached  by  the  Jury, 
the  verdict  and  Judgment  will  not  be  dis- 
turbed. Following  this  rule,  regardless  of  the 
truth  of  the  disputed  issues  of  fact,  the  Jury 
having  determined  those  issues  in  favor  of 
the  plaintiff,  and  the  trial  Judge  having  ap- 
proved their  finding  by  refusing  to  grant  ai 
new  trial,  we  will  not  interfere,  although  we 
might,  as  an  original  proposition,  believe  that 
the  Jury  ought  to  have  found  differently. 
Taking  the  affidavits  to  which  we  have  refer- 
red, we  might  be  satisfied  that  the  finding  of 
the  Jury  was  wrong;  but,  those  affidavits  not 
being  offered  as  newly-discovered  evidence, 
we  bold  that  upon  none  of  the  grounds  of  the 
motion  was  the  refusal  to  grant  a  new  trial 
erroneous. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

aaja'ce.  312) 

LAMAR  V.  STATE. 
(Supreme  Court  of  Georgia.    June  8,  1904.) 

COMMON   CHIAT-<K>NTKACT  OF  HIRING. 

1.  An  act  of  the  General  Assembly,  approved 
August  15,  1903  (Acts  1903.  p.  90),  provides 
that  if  any  person  shall  contract  with  another 
to  perform  for  him  services  of  any  kind,  with  in- 
tent to  procure  money  or  other  thing  of  value 
thereby,  and  not  to  perform  the  service  con- 
tracted for.  to  the  loss  and  damage  of  tVe  hirer, 
or,  after  having  so  contracted,  shall  procure 
money  or  other  thing  of  value  from  the  hirer, 
with  intent  not  to  perform  the  service,  to  tiie 
loss  and  damage  of  the  hirer,  he  shall  be  deemed 
a  common  cheat  and  swindler,  and  shall  be  pun- 
ished as  for  a  misdemeanor.  Held,  that  such 
act  does  not  violate  the  constitutional  inhibition 
against  imprisonment  for.  debt;  Hie  legislative 
purpose  being,  not  to  punish  for  a  failure  to 
comply  with  the  obligation,  but  for  the  fraudu- 
lent intention  with  which  the  money  or  other 
thingof  value  is  procured. 

2.  The  evidence  warranted  the  verdict,  and 
there  was  no  abuse  of  discretion  in  refusing  to 
grant  a  new  trial. 

(Syllabus  by  the  Court) 

EJrror  from  City  Court  of  Valdoata;  W.  H. 
Qriffin,  Judge. 

Kibby  Lamar  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Wilcox  &,  Johnson,  for  plaintiff  in  error. 
8.  M.  Vamadoe,  Sol.,  for  the  State. 

COBB,  J.  The  accused  was  prosecuted 
under  the  provisions  of  the  act  approved 
August  15,  1908  (Acts  1903,  p.  90),  which  ai« 


set  forth  in  the  first  headnote.  In  Odhoun's 
Case,  119  6a.  312,  46  &  B.  428,  which  was 
also  a  prosecution  under  this  act,  no  ques- 
tion as  to  the  constitutionality  of  the  act 
was  raised,  but  attention  was  there  called 
to  the  fact  that  the  legislation  was  probably 
the  result  of  prior  decisions  of  this  court  un- 
der the  laws  in  reference  to  cheating  and 
swindling.  In  addition  to  the  cases  cited  in 
Calhoun*s  Case,  see  Edge  v.  State,  114  Oa. 
113,  39  S.  E.  889.  In  the  present  case  the 
accusation  was  demurred  to  on  the  ground 
that  the  act  provided  for  imprisonment  for 
debt,  and  if  this  objection  is  well  taken  the 
act  is  void.  Civ.  Code  1895,  S  57ia  If  the 
act  prescribes  a  punishment  for  a  simple 
violation  of  a  contractual  obligation,  it  is 
beyond  the  power  of  the  General  Assembly. 
But  if  its  purpose  is  to  punish  for  fraudu- 
lent and  deceitful  practices,  it  is  yalid,  even 
though  the  fraud  or  deceit  may  arise  from 
the  failure  to  comply  with  a  contractual  en- 
gagement Fraudulent  practices  which  re- 
sulted In  one  obtaining  the  money  or  prop- 
erty of  another  were  in  a  number  of  instan- 
ces denounced  as  crimes  by  the  common  law, 
and  by  statute,  both  in  England  and  in  this 
country,  a  number  of  such  practices  have 
been  declared  to  be  crimes,  although  the  par- 
ticular practice  was  not  embraced  within  the 
definition  of  any  common-law  offense.  The 
right  of  the  lawmaking  power  to  declare 
fraudulent  practices  a  crime  does  not  seem 
to  have  ever  been  soriously  questioned.  The 
Various  sections  embraced  in  the  chapter  of 
our  Penal  Code  which  deals  with  the  subject 
of  cheats  and  swindlers  show  that  not  (mly 
are  many  of  the  fraudulent  practices  which 
were  condemned  at  common  law  still  crimes 
in  this  state,  but  that  the  General  Assembly 
has  from  time  to  time  created  other  offenses 
which  are  based  upon  such  practices.  See 
Pen.  Code  1895,  i  058  et  seq.  The  General 
Assembly  cannot,  under  the  guise  of  a  stat- 
ute creating  a  criminal  offense,  imprison  one 
who  has  failed  to  pay  a  debt;  l>ut  if  one  in 
becoming  a  debtor  perpetrates  upon  another 
a  fraudulent  practice,  it  is  not  beyond  the 
province  of  the  lawmaking  power  to  de- 
nounce as  a  crime  the  fraudulent  practice, 
and  imprison  him  who  has  been  guilty  of 
the  practice,  notwithstanding  he  may  be  at 
the  same  time  under  the  obligation  of  a 
debtor  to  him  upon  whom  the  fraud  was 
perpetrated.  It  is  reasonably  clear  that  in 
enacting  the  statute  now  under  consideration 
the  legislative  purpose  was  not  to  punish  one 
simply  for  a  failure  to  pay  a  debt,  bat  was 
to  punish  the  act  of  securing  the  money  or 
property  of  another  with  a  fraudulent  Intent 
not  to  perform  the  service,  the  promise  to  do 
which  was  the  consideration  for  such  money 
or  property.  This  distinguishes  the  present 
case  very  clearly  from  that  of  State  v.  Goal 
Company,  92  Tenn.  81,  20  8.  W.  499,  S6  Am. 
St  Bep.  68,  which  was  dted  Aad  relied  on 
by  the  plaintiff  in  error.  Nor  does  our  de- 
cision necessarily  conflict  with  that  in  Carr 
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T.  State,  106  Ala.  85,  17  South.  350,  34  L. 
R.  A«  63i,  54  Am.  St  Rep.  17,  also  dted  by 
the  plaintiff  in  error.  The  court  construed 
the  statute  inyolved  in  that  case  in  such  a 
way  as  to  make  its  chief  purpose  the  collec- 
tion of  a  debt  by  duress  of  imprisonment, 
and  if  this  construction  was  right  the  con- 
clusion inevitably  followed.  Our  statute  is 
not  susceptible  of  such  a  construction.  There 
was  no  error  in  dyerrullng  the  demurrer. 

The  evidence  authorised  the  verdict,  and 
no  reason  appears  for  reversing  the  Judg- 
ment. 

Judgment  aflhrmed.  All- the  Justices  con- 
curring. 


(120  Qa.  46S) 

NASHVILLE,  a  &  ST.  L.  RY.  v.  inLLBB. 
(Supreme  Court  of  Georgia.    June  10,  1904.) 

BAULSOADS  —  IN JUBT    TO    PASSENGKB— lOTIGA- 

TION   OF   DAIULGSS— ZIVSTBUCnON&-* 

PUCADINO. 

1.  The  fact  that  a  person  other  than  th» 
wTMigdoer,  as  a  mere  gratuity,  pays  to  one 
injured  as  the  result  of  his  negligence  a  sum 
of  money  equal  to  the  amount  he  would  have 
earned  had  he  been  able  to  work  daring  liie  pe- 
riod of  disability,  will  not  mitigate  the  damages 
due  by  the  wrongdoer  to  the  injured  party  for 
lost  time. 

2.  The  rule  just  stated  is  applicable,  though 
the  person  making  the  payment  is  the  employer 
of  the  injured  party. 

8.  Quaere,  whether  the  wrongdoer  can  plead 
the  payment  to  diminish  the  amount  of  his  lia- 
bilitv,  when,  under  tlie  terms  of  the  contract  of 
employment,  the  injured  party  had  a  legal  right 
to  demand  it. 

4.  When  a  petition  in  an  action  for  personal 
injuries  contams  allegations  which  in  a  general 
way  show  that  the  plaintiff  has  lost  time,  and 
evidence  which  fixes  the  time  lost  and  the  value 
of  such  time  with  certainty  is  admitted  without 
objection,  a  charge  that  plaintiff  is  entitled  to 
recover  for  lost  tune  such  an  amount  as  the  ev- 
idence authorises  will  not  be  held  to  be  errone- 
ous, though  there  is  in  the  petition  no  distinct 
claim  for  damages  on  account  of  lost  time. 

5.  None  of  the  evidence  objected  to  was  inad- 
missible for  any  of  the  reasons  assigned. 

6.  An  allegation  in  a  petition  that  the  philn- 
tiff  "has  suffered  and  will  continue  to  suffer 
great  pain"  is  sufficient  to  authorize  the  admis- 
sion of  evidence  that  mental  pain  has  been  suf- 
fered, and,  when  such  evidence  is  admitted, 
there  is  no  error  in  charging  the  jury  that  in 
assessing  the  damages  they  may  take  into  con< 
sideration  the  mental  pain  suffered  by  the  plain- 
tiff. 

7.  The  charge  as  a  whole  was  free  from  er- 
ror. The  verdict  wss  warranted  by  the  evi- 
dence, and  was  not  excessive.  No  sufficient  rea- 
son has  been  shown  for  reversing  the  judgment. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Dade  Oounty; 
A.  W.  Pite,  Judge. 

Action  by  J.  T.  Miller  against  the  Nash- 
ville, Chattanooga  ft  St.  Louis  Railway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Payne  &  Tye  and  R.  J.  &  J.  McCamy,  for 
plaintiff  in  error.  Rosser  ft  Brandon  and  Ben 
J.  Conyers,  for  defendant  in  error. 

Y  2.  Bee  Damages,  toL  IB.  Cent.  Dig.  1 121. 


COBB,  J.  if  iller  was  a  railway  mail  derk, 
and  received  injuries  as  the  result  of  a  col- 
lision between  the  train  upon  which  he  was 
working  and  another  train.  He  brought  his 
action  for  damages  against  the  railway  com- 
pany, and  at  the  trial  it  was  conceded  that 
he  was  entitled  to  recover;  the  sole  issue  in 
the  case  being  as  to  the  amount  of  damages 
which  should  be  awarded  him.  The  jury  re- 
turned a  verdict  for  $4,000.  The  defendant 
made  a  motion  for  a  new  trial  upon  numer- 
ous grounds,  and  complains  that  the  court 
erred  in  overruling  the  same. 

1-3.  Brror  is  assigned  upon  the  following 
charge:  •  "It  is  immaterial  whether  the  gov- 
ernment paid  the  plaintiff  anything  or  not 
That  would  not  affect  the  rights  of  the  plain- 
tiff in  this  case  to  recover  against  the  railroad 
company."  Brror  is  further  assigned  upon 
the  refusal  of  tiie  judge  to  give  in  charge  a 
written  request  which  was  as  follows:  *'Plain- 
tiff  admits  in  his  testimony  that  he  received 
from  the  government  his  regular  salary  dur- 
ing the  time  he  did  not  work  on  account  of 
his  injury.  This  being  so,  I  charge  you  that 
he  cannot  recover  anything  on  this  account 
for  time  lost,  as  claimed  in  his  declaration.'* 
King,  an  assistant  division  railway  mall  su- 
perintendent, testified  as  follows:  Plaintiff 
"returned  to  work  about  June  10,  1903—- 
about  the  time  his  year  expired.  If  he  had  not 
gone  back  to  work  he  would  have  been  grant- 
ed further  time,  but  his  pay  would  have 
stopped.  The  government  pays  them  for  one 
year  when  they  are  disabled  from  work. 
This  is  done  on  physician's  certificate  for  no 
period  longer  than  sixty  days  consecutively, 
and  not  to  exceed  one  year  in  total"  The 
amount  thus  received  by  the  plaintiff  was 
$1,400.  While  the  statute  or  regulation  of 
the  Post-Offlce  Department  under  which  this 
payment  was  made  does  not  appear  in  the 
record,  nor  is  it  cited  in  the  briefs  of  coun- 
sel, the  payment  was  evidently  made  under 
the  provisions  of  section  1424  of  the  postal 
laws  and  regulations,  which  reads  as  follows: 
"Whenever  a  railway  postal  clerk  shall  be 
disabled  while  in  the  actual  discharge  of  his 
duties  by  a  railroad  or  other  accident  beyond 
his  power  to  control,  he  shall  send  to  the  di- 
vision superintendent  a  certificate  of  his  at- 
tending physician  or  surgeon,  sworn  to  be- 
fore an  officer  authorized  to  administer  oaths, 
who  has  an  official  seal,  setting  forth  the  na- 
ture, extent,  and  cause  of  his  disability,  and 
the  probable  duration  of  the  same;  and  such 
further  evidence  as  to  the  character  of  the 
disability  as  may  be  necessary  shall  be  fur- 
nished. The  division  superintendent  will  for- 
ward the  certificate,  with  his  recommenda- 
tion, to  the  general  superintendent  of  the 
railway  mail  service,  who  will  submit  the 
matter  to  the  Postmaster-General,  who  may, 
in  his  judgment,  the  facts  justifying  such 
action,  grant  such  disabled  clerk  leave  of  ab- 
sence with  pay  for  periods  of  not  exceeding 
sixty  days  each,  and  not  exceeding  one  year 
in  all.** 
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In  consfdering  whether  the  aeslgiuiienti  «f 
error  under  oonelderatlon  are  well  taken,  it  fa 
Decenary  to  determine  whether  the  payment 
referred  to.  in  the  testimony  was  of  snch  a 
character  as  to  preclude  the  plaintiff  from 
claiming  compensation  for  lost  time  against 
the  railway  company.  When  one  engaged  in 
any  calling  or  arocation  from  which  he  de- 
riyes  a  pecuniary  benefit  is  compelled  to 
giro  np  for  a  time  the  performance  of  his 
duties,  as  the  result  of  an  injury  inflicted 
upon  him  by  a  wrongdoer,  he  is  entitled,  as 
a  general  rule,  to  demand  compensation  for 
the  time  thus  lost  at  the  hands  of  the  wrong- 
doer who  inflicted  the  injury.  The  general 
rule  is  that,  where  a  wrongdoer  causes  time 
to  be  lost,  he  will  not  be  heard  to  say  that 
the  person  injured  has  suffered  no  pecuniary 
loss,  because  he  has  received,  as  a  direct  re- 
sult of  being  Injured,  contributions  which  in 
amount  aggregate  more  than  what  would 
have  been  earned  during  the  time;  nor  will 
his  liability  be  diminished  to  the  extent  of 
contributions  which  were  less  tlian  what 
would  have  been  earned.  If,  from  motives 
of  affection,  philanthropy,  or  as  the  result  of 
a  contract  the  plaintiff  has  received  from 
one  other  than  his  employer  any  sums,  the 
reception  of  which  are  directly  attributable 
to  the  fact  that  he  has  been  injured,  the 
person  causing  the  injury  will  not  be  allow- 
ed to  urge  the  payment  of  such  sums  in 
mitigation  of  the  damages  claimed  against 
him.  Thus,  it  has  been  held  that  the  dam- 
ages will  not  be  reduced  by  any  amount  of 
insurance  received  in  consequence  of  the 
wrongdoer's  act.  See  Western  &  Atlantic 
Railroad  y.  Meigs,  74  6a.  857  (5);  Cunning- 
bam  V.  R.  Co.,  102  Ind.  478,  1  N.  E.  800,  52 
Am.  Rep.  683.  Nor  will  the  fact  that  med- 
ical attention  and  nursing  have  been  render- 
ed gratuitously  preclude  the  injured  party 
from  recovering  the  value  of  such  services 
(Brosnan  y.  Sweetser  [Ind.  Sup.]  26  N.  E. 
555;  Pennsylvania  Ca  y.  Marion,  101  Ind. 
230,  8  N.  B.  874;  Varnham  y.  Council  Bluffs 
[Iowa]  3  N.  W.  792),  though  it  has  been  held 
that  no  recovery  can  be  had  for  the  value 
of  services  of  this  character  rendered  by 
members  of  the  family,  unless  an  agreement 
to  pay  for  them  be  shown  (Goodhart  v.  R. 
Co.  [Pa.]  35  Atl.  191,  55  Am.  St.  Rep.  705). 
Ought  the  rule  to  be  different  where  the 
employer,  from  motives  of  humanity,  sympa- 
thy, business  interest,  and  the  like,  pays  to 
the  injured  employ^,  as  a  mere  gratuity,  for 
a  given  time,  an  amount  which  he  would 
have  been  authorized  to  demand  if  he  had 
performed  the  services  of  his  employment, 
but  which  be  had  no  right  to  demand  unless 
the  services  were  performed?  In  Texas  it 
has  been  held  that  an  amount  paid  by  an 
employer,  whether  paid  as  the  result  of  a 
direct  undertaking  or  as  a  mere  gratuity, 
cannot  be  pleaded  In  mitigation  of  damages. 
Missouri  Ry.  Co.  v.  Jarrard,  65  Tex.  560.  In 
tn  Indiana  case  the  same  rule  was  laid 
down,  though  it  does  not  appear  distinctly 


whether  the  payment  was  made  as  tlie  re- 
sult of  a  contract  or  as  a  gratuity.  Ohio  B. 
Go.  r.  Dickerson,  59  Ind.  817.  It  has  been 
held  hj  the  courts  of  last  resort  of  New 
Tork  and  Alabama,  and  by  intermedfate 
courts  in  Missouri/  tliat  where  an  employer 
pays  to  liis  employd,  during  the  period  of  Us 
disability,  an  amount  which  would  be  equal 
to  tiis  wages  earned  if  he  had  been  at  work, 
the  employ^  cannot  seek '  compensation  for 
lost  time  against  a  wrongdoer  who  causes 
the  time  to  be  lost  See  Drinkwater  y.  Dins- 
more,  80  N.  Y.  390,  36  Am.  Rep.  624;  Mont- 
gomery By.  Ooi  y.  Mallette,  92  Ala.  210,  9 
South.  363  (6);  Lee  y.  Western  Union  TeL 
Co.,  51  Mo.  App.  375  (6),  385;  Bphland  v. 
Ry.  Co.,  57  Mo.  App.  147  (4).  160.  A  ruling 
to  the  same  effect  seems  to  have  been  made 
by  Lore,  C.  J.,  on  circuit  in  Delaware. 
Chielinsky  y.  Hoopes,  40  AtL  1127  (6).  None 
of  these  cases  seem  to  lay  any  stress  upon 
the  question  as  to  whether  the  payment  was 
a  gratuity,  or  was  required  by  the  contract 
of  employment  The  cases  referred  to  above 
are  dted  in  the  different  text-books  on  Dam- 
ages. These  text-writers  do  not  agree  as  to 
what  is  the  correct  rule,  but  Mr.  Watson  dis- 
tinctly takes  the  position  that  the  sounder 
view  is  that  which  would  preclude  the  wrong- 
doer from  taking  advantage  of  the  employ- 
er's having,  from  reasons  satisfactory  to  him- 
self, paid  to  his  injured  employ^  an  amount 
which  would  have  been  equal  to  his  wages 
if  he  had  performed  the  services  for  the 
period  during  which  he  was  disabled.  See 
Watson's  Dam.  Pers.  Inj.  |  479;  1  Suth.  Dam. 
(3d  Ed.)  i  158;  2  Rorer  on  R.  R.  p.  859; 
1  Joyce  on  Dam.  |  231;  Voorhies  on  Dam. 
p.  61.  See,  also,  the  article  written  by  Mr. 
Watson,  the  author  of  the  work  above  cited, 
in  8  Am.  ft  Kng.  Enc.  L.  (2d  Ed.)  p.  649. 
We  think  the  view  taken  by  Mr.  Watson, 
and  which  seems  also  to  be  concurred  in  by 
Mr.  Sutherland  and  Mr.  Rorer,  is  sounder 
than  that  which  appears  to  be  approved  by 
the  other  text-writers.  The  wrongdoer  may 
show,  in  defense  to  a  claim  for  lost  time, 
that  no  time  has  been  lost;  and  this,  of 
course,  is  right  and  just,  because,  if  no  time 
has  been  lost  no  compensation  is  due  fkom 
anybody  on  account  of  lost  time.  But  If 
time  has  been  lost  as  the  result  of  a  tort 
sound  sense,  common  justice,  and,  it  may  be, 
public  policy  would  demand  that  the  tort 
feasor  be  prohibited  from  making  a  defense 
founded  upon  the  proposition  that  he  has 
been  guilty  of  a  wrong— It  may  be,  a  grievous 
and  outrageous  wrong—but  that  some  third 
person,  not  only  not  in  sympathy  with  the 
wrongdoer,  but  despising  him  and  his  act 
has,  from  some  worthy  motive,  paid  to  the 
injured  person  an  amount  which,  if  it  had 
come  from  the  wrongdoer,  would  have  equal- 
ed the  damages  which  would  have  been  as- 
sessed against  him.  There  is  nothing  in  the 
record  to  show  that  the  government  in  its 
contract  of  employment  with  railway  postal 
clerks,  stipulates  for  the  payment  of  sabiry 
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during  periods  of  disability;  and*  so  fiir  as 
the  record  discloses,  when  such  an  employ^ 
is  disabled  from  work,  he  cannot,  as  a  mat- 
ter of  right,  demand  anything  from  the  gov- 
«mment  by  way  of  compensation  during  the 
period  of  disability.  There  is  nothing  in  the 
testimony  of  the  witness  King  to  Indicate 
that  payments  are  made  in  such  cases  other- 
wise than  as  a  matter  of  grace.  If  we  look 
at  the  postal  law  or  regulation  above  quoted, 
it  is  perfectly  clear  that  the  payment  is  a 
mere  gratuity  on  the  part  of  the  govern- 
ment We  are  therefore  not  confronted  in 
the  present  case  with  the  necessity  for  de- 
ciding the  question  as  to  what  would  be  the 
rule  in  the  event  that  the  Injured  employ^, 
under  his  contract  of  employment,  had  a 
right  to  demand  of  his  employer  the  amount 
which  he  would  have  earned  as  wages  dur- 
ing the  period  he  was  disabled.  On  this 
question  we  now  make  no  authoritative  rul- 
ing, but  we  do  rule  that  where  an  employer 
pays  to  an  injured  employ^,  as  a  matter  of 
grace,  the  amount  which  he  would  have 
earned  as  wages  if  he  had  not  been  disabled, 
a  wrongdoer  who  brings  about  the  disability 
has  no  concern  with  this  transaction  between 
the  employer  and  the  employ^,  and  the 
amount  so  paid  is  not  to  be  regarded  as  in 
any  sense  compensation  for  lost  time.  Hence 
there  was  no  error  in  the  charge  complained 
of,  nor  in  refusing  the  instruction  requested. 
4.  Ck>mplaint  is  also  made  that  the  court's 
charge  in  reference  to  lost  time  was  errone- 
ous, for  the  reason  that  there  was  no  alle- 
gation in  the  petition  claiming  compensation 
for  lost  time.  The  petition  did  not  in  terms 
ask  damages  for  lost  time.  It  did  allege  that 
the  plaintiff  "was  confined  to  his  bed  for 
many  weeks";  that  he  was  "earning  $1,400 
at  the  time  of  his  injury":  that  "his  capac- 
ity to  labor  has  been  largely  and  permanent- 
ly impaired."  He  claimed  damages  in  the  sum 
of  $500  for  doctor's  bills,  medicine,  and  nurse 
hire;  laying  the  aggregate  damages  which 
he  claimed  to  have  sustained  in  the  sum  of 
$10,000.  Under  these  general  allegations  the 
plaintiff  offered  evidence  to  show  that  he  had 
lost  time,  and  the  evidence  set  forth  with 
certainty  the  time  lost,  to  wit,  one  year, 
less  two  days.  In  Savannah  Ry.  Go.  v.  Hol- 
land, 82  Ga.  258,  10  S.  B.  200,  14  Am.  St 
Rep.  158  (4),  it  was  held  that  it  was  not  nec- 
essary that  punitive  damages  should  be  claim- 
ed eo  nomine  in  a  petition;  that  it  was 
enough  if  the  facts  alleged  and  the  proof  be 
such  as  to  warrant  the  assessment  In  the 
present  case  the  general  allegations  of  tlie 
petition  were  sufficient  to  show  that  time 
had  been  lost  and  any  defect  in  reference 
to  specific  details  should  have  been  taken  ad- 
vantage of  by  special  demurrer.  The  evi- 
dence in  reference  to  lost  time  having  been 
admitted  without  objection,  there  was  no 
error  in  the  charge  that  plaintiff  was  enti- 
tled to  recover  for  lost  time  if  the  evidence 
authorized  it  In  Western  &  Atlantic  R.  Go. 
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T.  PatUlo,  90  Ga.  97,  24  S.  B.  968»  tteee  was 
neither  allegation  nor  evidence  in  reference 
to  lost  time,  and  it  was  therefore  manifest 
error  to  instruct  the  Jury  on  the  subject  In 
the  present  case  there  was  ample  evidence 
admitted  without  objection,  and  the  allega- 
tions of  the  petition,  though  general,  were 
sufficient  to  cover  the  subject  in'  the  absence 
of  a  special  dem.urrer. 

5.  In  four  grounds  of  the  motion  for  a  new 
trial,  complaint  is  made  of  rulings  of  the 
court  on  the  admission  of  evidence.  In  two 
of  them  it  is  alleged  that  it  was  error  to  ad- 
mit certain  evidence  in  reference  to  the  char- 
acter of  the  injuries  sustained  by  the  plain- 
tiff, on  the  ground  that  there  was  no  allega- 
tion to  authorize  the  admission  of  such  evi- 
dence. In  another  ground  the  evidence  ob- 
jected to  was  by  a  witness  that  the  plaintiff 
complained  of  a  great  deal  of  pain,  the  ob- 
jection being  that  it  was  hearsay;  and,  In 
still  another  ground,  evidence  of  the  plain- 
tiff's wife  was  objected  to,  to  the  effect  that 
the  plaintiff  returned  home  from  his  first 
trip  after  the  injury,  and  Immediately  went 
to  bed,  and  that  she  had  to  rub  him  quite 
often.  The  allegations  of  the  petition  were 
suffidently  broad  to  authorize  the  admission 
of  the  evidence  first  above  referred  to,  and 
the  other  evidence  was  not  inadmissible  for 
any  reason  assigned  in  the  motion  for  a  new 
trial. 

6.  The  Judge  charged  the  Jury  that,  in  de- 
termining the  damages  to  be  assessed,  they 
could  take  into  consideration  the  mental  sut- 
ferlng  that  the  plaintiff  had  undergone  as  a 
result  of  the  injury.  Objection  is  made  to 
this  charge  on  the  ground  that  there  were  no 
allegations  in  the  petition  to  authorize  any 
charge  on  the  subject  of  mental  pain.  The 
petition  alleges  that  the  plaintiff  was  con- 
fined to  his  bed  for  many  months  on  account 
of  the  injury,  and  that  "he  has  suffered  and 
will  continue  to  suffer  great  pain."  This  al- 
legation in  reference  to  pain  was  sufficiently 
broad  to  authorize  the  Introduction  of  evi- 
dence in  regard  to  mental  pain,  and,  evi- 
dence to  this  effect  having  been  introduced, 
there  was  no  error  in  charging  on  the  sub- 
ject 

7.  The  motion  for  a  new  trial  contains  nu- 
merous exceptions  to  the  charge,  but,  when 
the  extracts  excepted  to  are  considered  in  the 
light  of  the  entire  charge,  we  do  not  think 
they  were  erroneous  for  any  reason  assign- 
ed, nor  was  any  error  committed  which  re- 
quired the  granting  of  a  new  trial.  The 
charge,  taken  as  a  whole,  seems  to  have  fair- 
ly and  fully  submitted  the  Issues  to  the  Jury. 
If  the  Judge  did  not  go  into  detail  as  fully 
as  defendant's  counsel  desired,  this  should 
have  been  made  the  subject  of  special  re- 
quests, or  at  least  the  attention  of  the  Judge 
should  have  been  called  thereto.  We  find 
no  error  of  law  which  in  our  opinion  would 
authorize  a  reversal  of  the  Judgment  The 
remaining  question  grows  out  of  that  ground 
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of  the  motion  whScb  complains  that  the  Ver- 
dJct  is  ezceBsive.  Un<ler  the  view  we  have 
taken  of  the  case,  the  evidence  authorised  a 
finding  of  91>400  for  lost  time.  The  evi- 
dence also  authorized  a  finding  for  the  phys- 
ical Suffering  which  the  plaintiff  underwent, 
and  this  would  itself  be  suflBldent  to  Justify 
the  remainder  of  the  verdict,  even  if  nothing 
iwas  allowed  for  mental  suffering,  and  the 
JUty  had  determined  the  issue  in  reference  to 
permanent  disability  In  favor  of  the  com- 
pany. 

Judgment  afiArmed.  All  the  Justices  con- 
curring. 

(120  Oa.  402) 

HOLMBS  et  al.  v.  HOLMES  et  al. 
(Sapreme  Court  of  Georgia.    June  9,  190i.) 

8BC0ND  TBIAL— INSTBUCnonS— LAW  OF  THB 
CASE. 

1.  The  charge  complained  of  was  fully  in  ac- 
cord with  the  law  of  this  case  as  announced 
when  it  was  first  before  this  court  (33  S.  B. 
216,  106  Ga.  868).  The  requests  to  char^ 
were,  in  part,  contrary  to  the  doctrine  laid 
down.  Those  which  were  not,  and  which  were 
pertinent  and  applicable,  were  fully  covered 
by  the  charge  as  given.,  The  evidence  was  con- 
flicting, but  warranted  the  verdict,  and  it  was 
not  error  to  overrule  the  motion  for  a  new 
trial. 

(Syllabus  by  the  C3oart.) 

Error  from  Superior  Court,  Oglethorpe 
County;  H.  M.  Holden,  Judge. 

Action  between  Joshua  Holmes  and  others 
and  Carter  Holmes  and  others.  From  the 
Judgment,  Joshua  Holmes  and  others  bring 
error.    Affirmed. 

See  83  S.  E.  216. 

Hamilton  McWhorter  and  John  J.  Strick- 
land, for  plaintiffs  In  error.  W.  M.  Howard 
and  8.  H.  Sibley,  for  defendants  in  error. 

CANDLER,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a20  Ga.  858) 

NATIONAL  BLDG.  ASS'N  v.  QUIN. 
(Supreme  Court  of  Georgia.    June  0,  1904.) 

U8X7BT  —  PLBAUING  —  AUMISSIONS  OF  AGENT— 

SBGBFTION  OF  LBTTEB— EVIDENCB— 

ACTS  OF  AGENT. 

l.The  answer  of  the  defendant  was  not  sub- 
ject to  demarrer  upon  the  ground  that  it  at- 
tempted "to  set  up  the  plea  of  usury,  and  [con- 
tained] no  allegation  of  fact  which,  if  proved, 
would  take  the  contract  sued  on  out  of  that 
class  of  contracts  of  building  associations  rec- 
ognized by  the  law  as  not  being  usurious." 

2.  Declarations  of  an  agent  as  to  business 
transacted  by  him,  in  order  to  be  admissible 
against  his  principal,  must  have  been  made  by 
hna  while  representing  the  principal  in  the 
transaction  in  controversy,  and  must  also  have 
been  a  part  of  the  negotiation,  and  constituting 
the  res  gestn. 

3.  Evidence  that  a  letter  was  written  to  a 
given  person  does  not  authorize  a  presumption 
that  he  received  it,  unless  the  evidence  also 
shows  that  such  letter  was  properly  addressed, 
duly  stamped,  and  mailed. 

t  S.  See  Evidence,  vol.  20.  Cent.  Dijc.  |  887. 


4.  It  is  erroneons  to  admit  in  evidence,  over 
proper  objection  bv  the  party  against  whom 
it  is  offered,  an  advertisement  published  in  a 
newspaper  by  a  person  while  acting  as  his  agent 
in  a  matter  to  which  it  is  claimed  such  adver- 
tisement referred,  when  it  appears  that  such 
person  made  the  publication  in  his  individual 
capacity,  and  there  is  no  evidence  to  show  that 
the  partv  against  whom  it  is  offered  authorized 
the  publication,  or  by  subsequent  ratification 
adopted  it  as  his  own. 

(Syllabub  by  the  Court) 

Error  from  City  Court  of  Washington;  W. 
H.  Toombs,  Judge. 

Action  by  the  National  Building  Associa- 
tion against  B.  L.  Quln.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed. 

W.  A.  Slaton,  for  plaintiff  in  error.  8.  H. 
Hardeman  and  Colley  &  Sims,  for  defendant 
In  error. 

FISH,  P.  J.  There  was  a  demurrer  to  the 
answer  filed  by  the  defendant,  which  demur- 
rer was  overruled  by  the  court,  and  the  first 
question  to  be  decided  Is  whether  the  court 
erred  In  this  ruling.  The  suit  was  apparent- 
ly one  by  a  building  and  loan  association 
against  one  of  Its  borrowing  members  and 
stod^holders  for  the  recovery  of  the  amount 
due  to  the  association  by  such  member  and 
stockholder  upon  an  advance  made  by  it  to 
her  upon  her  stock,  and  for  the  establishment 
In  the  judgment  of  a  special  lien  upon  de- 
scribed land,  which  had  been  conveyed  by  the 
debtor  to  the  creditor  as  security  for  the  debt 
The  answer  of  the  defendant  set  up  the  de- 
fense of  usury,  under  which  she  sought  both 
to  reduce  the  amount  of  the  plaintUTs  claim 
and  to  Invalidate  the  security  deed.  The  de- 
murrer was  "that  said  answer  Is  not  sufil- 
dent  in  law,  for  that  it  attempts  to  set  up 
the  plea  of  usury,  and  contains  no  allegation 
of  fact  which,  If  proved,  would  take  the  con- 
tract sued  on  out  of  that  class  of  contracts 
of  building  associations  recognized  by  the  law 
as  not  being  usurious."  Taking  the  allega- 
tions of  the  plaintiff's  petition  to  be  true,  the 
case  would  fall  within  the  well-settled  rule 
In  this  state  that  the  ordinary  contract  be- 
tween a  legitimate  building  and  loan  asso- 
ciation and  one  of  Its  borrowing  members 
and  stockholders  is  not  usurious,  although 
the  borrower  may  therein  obligate  himself  to 
pay  more  for  the  use  of  the  money  advanced 
upon  his  stock  than  Interest  thereon  at  the 
highest  rate  which  the  law  authorizes  in 
other  contracts.  But  these  allegations,  ex- 
cept as  to  the  giving  of  the  bond  sued  on  and 
the  execution  and  delivery  of  the  security 
deed,  were  expressly  denied  by  the  defend- 
ant All  that  she  admitted  was  *that  said 
bond  and  written  Instrument  sued  on  were 
given  by  her  as  alleged  in  the  petition,"  and 
she  immediately  explained  and  limited  this 
admission  by  alleging  that  "they  were  given 
as  security  of  said  loan  of  $1,800  and  six 
per  cent  Interest "  and  that,  "under  the  cou- 
tract  between  her  and  plaintiff,  she  was  a 
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mere  borrower,  and  not  In  any  wise  a  stodc- 
tiolder  in  said  plaintiff  company";  that  ttie 
plaintiff  ^'approached  her,  before  said  loan 
was  made,  with  the  distinct  proposition  to 
loan  her  the  said  $1,800,  stating  that  It  did 
not  wish  any  stock  subscriptions  or  to  ob- 
tain any  stockholder,  but  merely  [desired] 
to  loan  its  money,  of  which  it  had  an  abun- 
dance to  loan";  "that  the  money  would  not 
bear  exceeding  six  and  one-half  per  cent 
per  annum,  and  that  their  method  of  doing 
business  was  adopted  merely  as  a  convenient 
way  of  loaning  and  securing  its  money"; 
that  she  '*was  assured  by  the  plaintiff  that 
the  intention  of  both  parties,  which  was  to 
act  merely  in  the  relation  of  lender  and  bor- 
rower, would  be  accomplished  by  the  execu- 
tion of  the  papers  she  signed,  and  that  she 
was  borrowing  the  money  at  the  rate  of  six 
and  one-half  per  cent  as  aforesaid.*'  She 
further  alleged  "that  plaintiff  adopted  this 
method  of  doing  business,  not  bona  fide  as 
a  legitimate  building  and  loan  association, 
but  merely  as  a  device  to  evade  the  laws  of 
Georgia  in  regard  to  usury,  and  in  fraud  of 
[her]  rights,*'  and  that  the  "whole  business 
of  plaintiff's  company  was  on  the  line  of  this 
transaction  with  defendant,  and  its  sole  pur- 
pose in  doing  business  in  this  state  was  to 
lend  money  at  usurious  rates  of  interest*' 
The  answer  denied  the  allegation  of  the  peti- 
tion that  at  the  time  the  contract  was  enter- 
ed into  the  defendant  was  a  member  of  the 
alleged  building  and  loan  association;  de- 
nied the  allegation  that,  while  a  member  of 
such  association,  she  applied  for  and  obtain- 
ed an  advance  on  stock  which  she  owned 
therein;  and,  after  making  these  denials, 
admitted  the  giving  of  the  bond  set  out  in 
the  plaintiff's  petition,  but  qualified  and  re- 
stricted this  admission  as  above  indicated,  so 
that  it  did  not  conflict  with  these  denials, 
but  amounted  simply  to  an  admission  that 
she  did  execute  and  deliver  the  written  In- 
struments to  the  plaintiff,  but  did  so  merely 
for  the  purpose  of  borrowing  money  from 
the  plaintiff,  who  had  adopted  this  method 
of  making  loans  in  order  to  evade  the  laws  of 
this  state  against  usury. 

If  the  understanding  between  the  parties, 
prior  to  and  at  the  time  that  the  contract 
was  entered  into,  was  that  the  defendant  was 
not  to  become  a  stockholder  in  a  building 
and  loan  association,  but  the  relation  of  the 
parties  was  to  be  merely  that  of  lender  and 
borrower,  and  in  this  transaction  the  plain- 
tiff adopted  the  mere  forms  of  a  building 
and  loan  association's  method  of  doing  busi- 
ness, "not  bona  fide  as  a  legitimate  building 
and  loan  association,  but  merely  as  a  device 
to  evade  the  laws  of  Georgia  in  regard  to 
usury,"  certainly  these  facts  would  tak^  the 
contract  between  the  parties  "out  of  that  class 
of  contracts  of  building  and  loan  associations 
recognized  by  the  law  as  not  being  usuri- 
ous." The  question  raised  by  the  demurrer 
was  not  whether  the  contract  alleged  in  the 
plaintiff's  petition  was  usurious,  but  whether 


the  oontract  allied  In  the  defendant's  an- 
swer was  usurious.  The  contract  set  forth 
in  the  petition  was  one  thing,  and  the  con- 
tract alleged  in  the  answer  Was  another. 
The  one  was  apparently  a  legitimate  build- 
ing and  loan  association  contract  The  other 
was  simply  a  contract  for  the  loan  of  money 
at  usurious  interest,  masquerading  in  the 
habiliments  of  a  building  and  loan  contract 
for  the  purpose  of  concealing  its  real  usuri- 
ous character.  Whatever  else  may  be  said 
of  the  defendant's  answer,  it  was  not  sub- 
ject to  this  demurrer.  The  demurrer  was 
evidently  based  on  the  ruling  of  this  court 
in  Goodrich  v.  Atlanta  National  Building  & 
Loan  Association,  96  Ga.  808,  22  S.  E.  585, 
which  is  cited  by  counsel  for  defendant  in 
error  in  its  support  In  that  case  It  was  held 
that  "the  pleas  alleging  usury,  and  which 
were  stricken,  on  motion,  by  the  court,  con- 
taining no  averments  of  fact  iwhich  take  the 
present  out  of  that  class  of  cases  in  which, 
according  to  the  rulings  of  this  court,  con- 
tracts purely  mutual  between  the  members 
of  building  and  loan  associations,  where  each 
member  takes  an  interest  in  the  several  con- 
tributions to  a  general  fund,  are  held  to  be 
not  usurious,  were  therefore  properly  stridd- 
en." While  the  answer  of  the  defendant  in 
that  case  did  allege  that  "the  scheme  by 
which  she  borrowed  the  money  was  a  scheme 
to  evade  the  usury  laws  of  this  state,  and 
the  contract  usurious,"  It  set  up  no  facts  to 
show  that  the  actual  contract  between  the 
parties  was  otherwise  than  as  the  plaintiff 
alleged.  The  defendant  there  did  not  deny 
that  the  plaintiff  was  a  legitimate  building 
and  loan  association,  nor  deny  that  she  was, 
when  the  contract  sued  on  was  entered  into, 
a  member  and  stockholder  of  such  associa- 
tion, nor  did  she  deny  that  the  contract  sued 
on  was  the  one  which  she  made  with  the 
plaintiff.  So  there  were  no  averments  of 
fact  In  reference  to  the  contract  or  the  rela- 
tions of  the  parties  to  take  the  case  out  of 
the  established  rule  with  reference  to  build- 
ing and  loan  contracts. 

As  we  have  seen,  the  demurrer  In  the  pres- 
ent case  simply  presented  the  question 
whether,  if  the  defendant  proved  all  that  she 
alleged,  the  plea  of  usury  would  be  sij^tain- 
ed.  We  are  clearly  of  opinion  that  the  plain- 
tiff could  not  admit  all  the  allegations  qt.  the 
answer  as  to  the  relations  of  the  parties 
when  the  contract  was  entered  into,  and 
their  mutual  understanding  and  intention  in 
reference  thereto,  and  still  maintain  the  ac- 
tion for  the  full  amount  sued  for,  and  a  spe- 
cial lien  on  the  land  alleged  to  have  been 
conveyed  to  it  to  secure  the  payment  of  the 
debt  The  court  did  not  err  in  overruling 
this  demurrer. 

2.  Three  of  the  grounds  of  the  motion  for  a 
new  trial  may  be  considered  together,  as  the 
same  considerations  will  dispose  of  each  of 
them.  O.  M.  Smith,  a  witness  for  the  defend- 
ant, testified  in  part  as  follows:  "Mr.  J.  M. 
Anderson  was  the  state  agent  of  the  plaintiff. 
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When  he  flnt  came  to  Waflhlngton,  he  ap- 
proached me  to  act  as  agent  for  the  National 
Building  ABBodatlon.  I  declined  to  talk  to 
him  about  it  I  told  him  that  our  people  had 
been  so  badly  hit  by  building  assocIationB 
that  he  could  get  no  subscribers  to  the  stock 
of  such  associations  here.  He  said  he  did 
not  wish  to  get  subscribers  to  such  stock, 
but  all  they  wanted  was  borrowers.  9aid 
the  company  had  a  great  deal  of  money  to 
loan;  had  fifty  thousand  dollars  to  place  in 
Washington,  Ga.  At  first  I  refused  to  con- 
sider his  proposition,  but  he  afterwards  talk- 
ed to  Mr.  R.  H.  Wooten,  and  came  back  to 
me,  and,  after  he  explained  it  to  me,  I  ac> 
cepted  the  position.  Mr.  Anderson  told  me 
the  Interest  on  the  money  advanced  by  the 
company  would  amount  to  about  6%  In  ad- 
vance, making  an  interest  rate  of  not  more 
than  6!^%.  Upon  this  I  took  the  local  agen- 
cy, and  advertised  the  lending  of  money  at 
6%%,  as  shown  by  this  advertisement''  The 
plaintiff  moved  to  rule  out  this  testimony, 
because  no  authority  has  been  shown  in 
Anderson  to  bind  the  plaintiff  by  the  admis- 
sion contained  in  such  conversations,  and  be- 
cause the  testimony  showed  that  this  was  not 
a  part  of  the  res  gestae  of  the  transaction 
between  the  plaintiff  and  the  defendant  This 
motion  was  overruled  by  the  court,  and,  in 
the  motion  for  a  new  trial,  error  was  assign- 
ed upon  this  ruling.  H.  P.  Quin,  a  witness 
for  the  defendant,  was  asked  by  defendant's 
counsel:  ''Did  you  ever  have  a  conversation 
with  J.  M.  Anderson  with  reference  to  this 
matter  between  Mrs.  Quin  and  the  associa- 
tion?" He  answered:  "I  had  a  conversation 
with  Mr.  J.  M.  Anderson  about  a  year  after 
this  contract  was  made.  He  told  me  that  the 
primary  object  of  the  association  was  to  lend 
money,  and  that  Mrs.  Quin  would  be  settled 
with  at  the  rate  of  6^%,  and  that  she  would 
be  allowed  that  rate  of  interest  on  all  that 
she  had  paid  into  the  association.**  The 
plaintiff  objected  to  this  testimony  upon  the 
grounds  that  no  authority  had  been  shown 
In  Anderson  to  bind  the  association;  that 
parol  evidence  was  not  admissible  to  alter  or 
contradict  a  written  contract;  and  because 
the  evidence  was  not  a  part  of  the  res  gestro. 
Hie  court  overruled  this  objection,  and  com- 
plaint was  made  in  the  motion  for  a  new 
trial  of  this  ruling.  Subsequently  the  plain- 
tiff moved  to  rule  out  this  testipiony  upon 
the  same  grounds,  and  the  overruling  of  this 
motion  is  one  of  the  grounds  upon  which  a 
new  trial  was  asked.  Neither  the  declara- 
tions of  Anderson  made  in  his  conversations 
with  Smith,  nor  his  declarations  in  the  con- 
versation with  Quin,  were  a  part  of  the  res 
gestse  of  the  transaction  involved  in  this  case. 
Anderson  did  not  represent  the  plaintiff  in 
any  *  negotiation  with  the  defendant  His 
declarations  to  Smith  did  not  even  relate  to 
the  contract  in  controversy,  but  to  an  en- 
tirely different  transaction,  between  different 
parties.  His  declarations  to  Quin  were  made 
long  after  the  contract  between  the  plaintiff 


and  the  defendant  was  entered  into,  and, 
besides,  were  not  the  declarations  of  aA 
agent  of  the  plaintiff  who  represented  It  in 
the  negotiation  with  the  defendant  Decla- 
rations or  admissions  of  an  agent  as  to  busi- 
ness transacted  by  him  are  not  admissible 
against  his  principal  unless  they  were  part 
of  the  negotiation,  and  constitute  the  res 
gestse,  or  the  agent  be  dead.    Civ.  Code  1885, 

I  80^4;  Griffin  v.  Montgomery  &  West  Point 
R.  Oo.,  26  Ga.  Ill;  Evans  y.  Atlanta  Ry. 
Co.,  56  Ga.  498;  Chattanooga  R.  Co.  v.  Lid- 
dell,  85  Ga.  482,  11  S.  B.  853,  21  Am.  St 
Rep.  169;  Hematite  Mining  Co:  v.  East  Tenn. 
Ry.  Co.,  92  Ga.  268,  18  S.  E.  24;  Southern 
Ry.  Oo.  V.  Klnchen,  103  Ga.  186,  29  S.  E. 
816;  Southern  Ry.  Co.  v.  Allison,  115  Ga. 
635,  42  S.  E.  15.  The  declarations  of  an 
agent,  in  order  to  be  admissible  against  his 
principal,  must  relate  to  the  Identical  trans- 
action in  controversy.    Dome  v.  Southwork, 

II  Cush.  (Mass.)  206;  Barber's  Adm*r  v. 
Bennett,  62  Vt  50,  19  Atl.  97a 

While  Wharton  lays  down  the  rule  that 
"a  party  who  commits  the  management  of 
his  whole  business,  or  a. particular  line  of 
business,  to  an  agent,  is  bound  by  the  ad- 
missions of  the  agent,  as  to  his  entire  busi- 
ness committed  to  him,"  and  that  "when  the 
agent  is  a  general  agent,  representing  his 
principal  continuously,"  it  is  not  ''necessary 
for  the  admission  of  such  declarations  that 
they  should  either  have  been  part  of  the  res 
gestse  or  should  have  been  authorized" 
(Whart  Bv.  |  1177),  the  courts  are  by  no 
means  harmonious  in  holding  such  to  be  the 
rule.  There  is,  however,  no  necessity  for  us 
to  consider  this  question  in  the  present  caise, 
for  clearly  there  was  no  evidence  to  show 
that  the  plaintiff  had  committed  the  man- 
agement of  its  whole  business  to  Anderson, 
or  that  it  had  committed  any  business  what- 
ever to  him,  save,  perhaps,  that  of  the  selec- 
tion and  appointment  of  local  agents  in  the 
state  of  Georgia.  If  he  had  any  other  power 
as  "state  agent,"  the  evidence  fails  to  dis- 
close it  Indeed,  all  that  it  can  be  fairly  said 
the  evidence  shows  as  to  his  authority  is 
that  he  had  authority  to  select  and  appoint 
a  local  agent  for  the  plaintiff  for  the  city  of 
Washington,  Ga.,  and  the  only  evidence  of 
even  this  authority  is  that  he  Induced  Smith 
to  accept  such  agency;  and  the  plaintiff  ap- 
parently ratified  his  act  in  so  doing,  by  after- 
wards recognizing  Smith  as  its  local  repre- 
sentative to  a  certain  extent  It  follows  that 
the  court  erred  in  each  of  these  rulings. 

8,4.  Another  ground  of  the  motion  for  a 
new  trial  is  that  the  court  erred  in  admit- 
ting, over  the  objection  of  the  plaintiff,  the 
following  advertisement,  printed  in  the  Wash- 
ington Gazette  of  December  8, 1899:  "Money 
to  loan  on  City  Real  Estate,  1  to  10  years, 
rate  6  per  cent  O.  M.  Smith."  This  was  ob- 
jected to  on  the  grounds  that  It  was  imma- 
terial, that  the  advertisement  appeared  to 
have  been  published  several  months  after 
the  consummation  of  the  contract  sued  on. 
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and  that  no  proof  had  been  offered  to  connect 
the  plaintiff  with  it.  We  think  that  the  court 
erred  in  admitting  this  advertisement  in  evi- 
dence. It  appeared  upon  its  face  to  he  sim- 
ply the  advertisement  of  O.  M.  Smith,  and 
there  was  no  evidence  which  showed  that 
the  plaintiff  had  any  connection  whatever 
with  it  For  this  reason,  if  for  no  other,  it 
was  inadmissible.  Counsel  for  the  defend- 
ant in  error  contend  that  it  was  admissible 
because  the  defendant's  husband  testified 
that  he  saw  the  same  advertisement  in  this 
paper  before  he,  as  agent  for  his  wife,  began 
with  Smith  the  negotiations  which  resulted 
in  the  contract  in  controversy,  and  because 
Smith  testified  that  he  sent  a  copy  of  this 
advertisement  to  the  building  and  loan  as- 
sociation. While  Smith  did  testify  that  he 
inclosed  a  copy  of  this  advertisement  in  a 
letter  which  he  wrote  to  the  association  about 
other  matters,  there  was  nothing  to  show  that 
this  letter  was  properly  addressed,  duly 
stamped,  or  mailed,  and,  unless  all  this  had 
appeared,  no  presumption  of  the  receipt  of 
the  letter  could  have  arisen.  22  Am.  ft  Eng. 
Bnc.  L.  1255,  and  cases  cited  in  notes.  Be- 
sides, even  if  we  assume  that  the  letter, 
with  its  inclosure,  was  received  by  the  philn- 
tiff  association,  there  was  no  proof  that 
Smith's  letter  to  the  association  about  other 
matters  contained  anything  which  required 
the  plaintiff  to  either  ratify  or  repudiate  his 
act  in  publishing  this  notice,  nor  was  there 
anything  to  show  that  the  plaintiff  did  not 
repudiate  it  Smith  himself  testified  that  it 
was  his  advertisement,  and  not  that  of  the 
association,  and  certainly  his  mere  inclosure 
of  a  copy  of  it  in  a  letter  which  he  wrote  to 
the  plaintiff  about  other  matters,  without 
more,  would  not  place  the  plaintiff  in  a  po- 
sition where  It  had  to  either  ratify  or  repudi- 
ate the  publication. 

There  was  no  error  in  admitting,  over  the 
objection  of  the  plaintiff,  the  itemized  state- 
ments of  account  sent  by  the  plaintiff  to  the 
defendant 

Judgment  reversed.  All  the  Justices  con- 
curring. 

(120  Gft.  4m 

SIMPSON  V.  WICKER. 
(Supreme  Court  of  Georgia.    Jane  9,  1904.) 

COSTS  —  AFFIDAVIT  FORMA  PAUPERIS— HSW 
TBIAIr-OROURDS— LIMITATIONS. 

1.  Under  the  act  approved  December  20,  1899 
(Acts  1899,  p.  79),  an  affidavit  in  forma  pau- 
peris before  a  foreign  notary,  with  his  seal  at- 
tached, is  receivable  in  the  courts  of  this  state, 
and  sufficient  to  prevent  a  dismissal  of  a  bill  of 
exceptions  for  failure  to  pay  costs. 

2.  The  refusal  to  dismiss  a  case  because  of  the 
failure  of  the  plaintiff  to  attach  a  bill  of  par- 
ticulars does  not  afford  ground  for  the  grant 
of  a  new  trial.    Civ.  Code  1895,  §S  4903,  5042. 

8.  The  evidence  was  conflicting.  There  was 
testimony  that  at  the  time  the  services  were  ren- 
dered the  defendant  was  a  resident  of  this 
state,  and  shortly  afterwards  removed  there- 
from, so  that  the  claim  was  not  barred  by  the 
statute.    Civ.  Code  1895,  f  8783. 

(Syllabus  by  the  Court.) 


Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  R.  H.  Wicker  against  J.  H. 
Simpson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Dr.  R.  H.  Wicker  brought  suit  by  attach- 
ment against  Mrs.  J.  H.  Simpson.  The  de- 
fendant filed  a  plea  of  the  statute  of  limita- 
tions; that  she  was  a  married  woman,  and 
had  never  undertaken  to  pay  the  debt  sued 
on,  which  was  for  medical  services  rendered 
to  herself.  She  further  pleaded  that  the  debt 
had  been  paid  by  her  husband.  There  was 
evidence  that  she  and  her  husband  lived  in 
Alabama;  that  she  returned  to  Georgia,  and 
while  ill  sent  for  the  plaintifT,  agreeing  to 
pay  him  out  of  her  separate  estate,  and 
stating  at  the  same  time  that  she  had  re- 
turned to  Georgia  to  live.  A  few  months 
thereafter  she  returned  to  Alabama,  and  had 
been  living  there  five  or  six  years  before  the 
suit  was  brought  The  plaintiff  testified  that 
he  had  sent  her  his  bill;  that  she  replied, 
admitting  its  correctness  and  her  responsi- 
bility therefor,  and  promised  payment  There 
was  practically  no  dispute  as  to  the  correct- 
ness of  the  account,  but  much  evidence  for 
the  defendant  to  the  effect  that  she  had 
never  moved  back  to  Georgia,  and  had  never 
promised  to  pay  the  debt  out  of  her  separate 
estate,  and  had  never  treated  the  claim  as 
due  by  herself.  The  jury  found  for  the  plain- 
tiff. The  defendant  moved  for  a  new  trial 
on  the  genera]  grounds,  and  because  the 
court  erred  In  not  dismissing  the  attach- 
ment suit  upon  the  ground  that  plaintiff  did 
not  attach  a  bill  of  particulars,  and  because 
the  court  allowed  the  testimony  of  the  plain- 
tiff as  to  the  contents  of  a  lost  letter  from 
defendant,  admitting  the  debt  and  promising 
to  pay  the  same,  on  the  ground  that  the 
suit  was  not  based  thereon.  On  the  call  of 
the  case  here,  attention  was  called  to  the 
fact  that  the  affidavit  in  forma  pauperis  had 
been  made  before  a  notary  in  the  state  of 
Alabama,  and,  while  his  seal  was  attached, 
there  was  nothing  to  show  that  under  the 
laws  of  Alabama  a  notary  had  the  right  to 
administer  oaths,  or  that  he  was  in  fact  a 
notary. 

O.  B.  Carpenter  and  Cantrell  ft  Ramsaur, 
for  plaintiff  in  error.  H.  F.  Sharp  and  Starr 
ft  Brwin,  for  defendant  in  error. 

LAMAR,  J.  1.  Under  the  requirements  of 
Civ.  Code  1895,  |  5614,  the  clerk  of  this  court 
has  raised  the  question  as  to  whether  an 
affidavit  in  forma  pauperis  made  in  a  foreign 
state  before  a  notary  public  is  sufficiently 
authenticated  by  that  officer's  seal,  where 
there  is  nothing  further  to  show  that  he 
has  statutory  authority  to  administer  oaths. 
The  matter  is  of  practical  importance,  inas- 
much as  it  involves  the  admissibility  of  such 
affidavits  on  applications  for  injunction  and 
in  other  legal  proceedings.  Nor  is  it  free 
from  difficulty,  for  there  is  great  conflict  in 
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the  decUdoDB  as  to  whetber  a  notary  public 
has  the  inherent  power  to  administer  an 
oath,  or  to  attest  affidavits,  in  any  matter 
not  connected  with  the  protest  of  commercial 
paper.  The  question  has  never  been  directly 
and  authoritatively  passed  upon  in  this  state. 
In  Charles  v.  Foster,  56  Ga.  612,  it  was  de- 
cided that  there  was  no  presumption  that 
he  had  any  authority  to  attest  a  claim  affi- 
davit and  approve  a  claim  bond;  this  being 
out  of  the  sphere  of  commerce,  and  involving 
the  power  of  a  magistrate  or  justice  of  the 
peace,  his  seal  was  no  proof  that  he  had 
such  Jurisdiction.  In  Brunswick  Hardware 
Co.  V.  Bingham,  107  Ga.  270,  33  S.  B.  56, 
*' there  was  no  authentication,  other  than  his 
own  signature,  that  the  person  attesting , the 
affidavit  w^as ,  a  notary,"  it  a]H>earing  both 
from  the  published  opinion  and  the  original 
record  that  no  seal  was  attached.  Outside 
of  Georgia  the  decisions  are  directly  in  con- 
flict on  the  subject  The  courts  of  Alabama, 
Illinois,  Micliigan,  Colorado,  and  Indiana  hold 
that  affidavits  before  a  foreign  notary  are 
inadmissible  when  authenticated  solely  by 
his  seal  of  office.  Some  of  these  decisions 
are  based,  at  least  in  part,  on  the  language 
of  the  statute  defining  the  terms  upon  which 
foreign  affidavits  may  be  received  in  legal 
proceedings.  In  England,  Maryland,  District 
of  Columbia,  New  York,  and  Minnesota  the 
courts  receive  such  affidavits  when  authen- 
ticated by  the  notary's  seal.  The  Supreme 
Court  of  Minnesota,  Ui  Wood  v.  St  Paul, 
etc.,  Co,  (Minn.)  44  N.  W.  308,  7  L.  R.  A. 
149,  delivered  a  vigorous  opinion  to  the  ef- 
fect that  such  affidavits  were  admissible 
when  attested  by  the  seal,  and  that,  whether 
the  power  of  notaries  to  administer  oaths 
and  attest  affidavits  was  of  statutory  or  cus- 
tomary origin,  It  was  universal,  and  that, 
for  a  time  beyond  living  memory,  affidavits 
made  before  foreign  notaries,  when  attested 
under  their  seals,  had  been  received  in  the 
courts  of  England.     Walrond  v.  Van  Moses, 

8  Mod.  *323,  was  decided  in  1722,  before  our 
adopting  statute.  There,  on  an  application 
to  change  ball,  the  court  held  that  *'a  plain- 
tiff who  was  in  Holland  might  make  an  affi- 
davit there  and  get  It  attested  by  a  public 
notary,  and  should  be  admitted  in  evidence 
to  hold  the  defendant  to  special  bail  here." 
In  Tucker  v.  Ladd,  4  Cow.  47,  an  affidavit 
taken  before  a  notary  in  New  Hampshire  was 
allowed,  over  objections,  to  be  read  in  a 
hearing  in  New  York.  21  Am.  &  Eng.  Enc. 
L.  565.  At  one  time  there  appears  to  have 
been  doubt  as  to  the  power  of  notaries  to 
attest  affidavits  in  this  state.  It  was  re- 
moved by  the  act  of  1863.    Pol.  Code  1895, 

9  503  (4).  This  statute,  however,  was  prob- 
ably in  part  declaratory  of  a  power  already 
recognized.  Prior  to  that  date  no  act  had 
been  passed  defining  their  duties,  or  author- 
izing notaries  to  administer  any  sort  of  an 
oath.  When  they  were  elected  by  the  Gen- 
eral Assembly  (Acts  1814,  p.  78),  or  by  the 
courts  (Cobb,  Dig.  p.  205),  nothing  was  said 


as  to  their  powers  or  duties.  They  were  re- 
ferred to  as  officers  whose  functions  were 
well  known,  among  which  was  the  power  to 
administer  oaths.  For  the  fee  bill  of  1792 
(Cobb,  Dig.  p.  352)  allows  them  to  charge 
••for  every  protest  and  oath  included,  12.00," 
and  ''for  administering  an  oath  in  any  other 
case,  .25." 

From  the  act  of  1792,  therefore,  it  seems 
evident  that  the  Legislature  assumed  that 
notaries  liad  the  power  to  administer  oaths 
by  virtue  of  thehr  office.  It  was  a  power 
not  then  granted,  but  recognized  as  inherent 
in  notaries  the  world  over.  That  such  was 
the  practice  appears  from  Solomon  v.  Lacey, 
Dudley,  82,  where  **the  bare  certificate  of  a 
notary  public  of  New  Jersey  to  the  oatli" 
was  received  here  in  1831.  And  therefore, 
whatever  the  conflict  elsewhere,  there  was 
fair  room  to  contend  that  in  this  state  there 
was  a  legislative  recognition  that  they  had 
the  power  by  virtue  of  their  appointment 
If  so,  it  was  not  necessary  to  produce  a  for- 
eign statute  to  show  that  tbey  could  do 
what  was  here  recognized  as  a  power  in- 
herent in  the  office.  Still  the  doubt  con- 
tinued, and  in  1870  the  Legislature  passed 
an  act  now  contained  in  Civ.  Code  1805,  \ 
5060,  authorizing  pleas,  answers,  and  de- 
fenses to  be  sworn  to  before  certain  officers, 
including  notaries  public;  and,  as  the  greater 
includes  the  less,  it  was  no  doubt  argued 
that  if  they  had  the  right  to  make  such 
answer,  which  could  be  used  as  evidence  on 
hearings  for  injunction,  parties  could  like- 
wise use,  in  the  same  case,  affidavits  attested 
by  the  same  notary.  This  view,  however, 
was  not  adopted  in  Brunswick  Hardware 
Co.  V.  Bhigham,  107  Ga.  273,  33  S.  E.  56. 
Then  came  the  act  of  1899,  by  which  the 
General  Assembly  expressly  declared  that 
any  affidavit  made  out  of  the  state  of  Georgia 
before  any  notary  public,  Justice,  Judge,  chan- 
cellor, or  commissioner  of  any  court  of  eQ- 
uity  of  the  state  or  county  where  the  oath 
was  made,  or  before  any  other  officer  of  said 
state  or  county  who  is  authorized  by  the 
laws  thereof  to  administer  oaths,  shall  have 
the  same  force  and  effect,  and  be  recognized 
in  like  manner,  as  if  it  had  been  made  be- 
fore any  officer  of  this  state  authorized  to 
administer  the  same.  The  proviso  thereto 
did  not  make  the  act  self-destructive  and  re- 
peal it  at  the  moment  of  its  approval.  The 
proviso  was  to  the  effect  that  the  act  should 
not  apply  to  affidavits  required  to  be  made 
within  the  state  of  Georgia,  nor  should  it 
Impair  or  render  Invalid  any  of  the  existing 
provisions  of  law  for  making  affidavits  out 
of  this  state.  For  example,  it  did  not  repeal 
Civ.  Code  1895,  §  5060,  relating  to  pleadings, 
nor  Civ.  Code  1895,  §  3621;  nor  did  it  de- 
stroy whatever  power  to  administer  oaths 
was  possessed  by  commissioners  of  deeds  un- 
der Pol.  Code  1895,  1 120.  Sugar  v.  Sackett 
18  Ga.  462  (3). 

From  the  legislation  generally,  from  their 
supposed  customary  powers,  and  from  th^ 
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language  of  the  act  of  1809,  it  Is  dear  that, 
foreign  notaries  are  authorized  to  attest  affi« 
davits,  and  that  the  same  may  be  received 
in  legai  proceedings  here  with  the  same  ef- 
fect and  under  the  same  circumstances  as  If 
made  in  Georgia.  The  act  of  1899  is»  how* 
ever^  silent  on  the  subject  of  what  shall  be 
Bufflcient  evidence  of  their  official  character 
and  power  to  administer  oaths.  It  does  not 
say  whether  a  statement  to  that  effect  in  the 
jurat  will  be  sufficient,  nor  whether  there 
must  be  attached  a  certificate  from  the  Secre- 
tary of  State,  or  of  the  court  making  the 
appointment,  or  a  copy  of  the  statute  con* 
ferrlng  the  power.  It  Is  evident  that,  so  far 
as  notaries  are  concerned,  the  silence  in  the 
statute  must  mean  that  the  usual  authenti- 
cation by  his  seal  of  office  is  sufficient  Other- 
wise, who  can  say  what  else  is  necessary,  or 
how  it  is  to  appear  that  he  is  what  he  claims 
to  be,  or  has  the  authority  to  do  what  he 
actually  does?  The  decision  in  Shockley  v. 
Tumell,  114  Ga.  378,  40  S.  E.  279,  related 
to  an  affidavit  before  a  clerk  of  a  county 
court,  with  nothing  to  show  that  he  was  a 
clerk.  He  was  not  one  of  the  officers  named 
in  the  act  of  1899,  and  there  was  no  evidence 
that  he  had  authority  under  the  laws  of  Tex- 
as to  administer  oaths.  We  conclude  that 
in  the  present  case  the  affidavit  in  forma 
pauperis,  attested  as  it  was  by  a  notary  un- 
der bis  seal,  is  properly  receivable,  and  that 
the  case  should  not  be  dismissed  for  failure 
to  pay  the  cost. 

2.  The  failure  to  attach  a  bill  of  particulars 
was  a  defect  in  the  pleadings  which  did  not 
authorize  a  dismissal,  except  in  the  event 
that  after  motion  therefor  the  plaintiff  failed 
by  the  second  term  to  supply  the  omission. 
Besides,  defects  in  the  pleadings  cannot  prop- 
erly be  used  as  a  ground  for  a  motion  for  a 
new  trial.    Civ.  Code  1895,  f|  5642,  4963. 

3.  The  evidence  was  conflicting,  but  there 
was  sufficient  to  show  that  the  claim  was 
not  barred  by  the  statute.  There  was  testi- 
mony that,  at  the  time  the  services  were 
rendered,  the  defendant  was  living  in  this 
state,  and  shortly  afterwards  removed  to 
Alabama,  where  she  has  since  lived.  The 
statute  did  not  run  in  her  favor  if  such  was 
the  case.  Civ.  Code  1895,  §  3783.  The  letter 
received  by  the  plaintiff  from  the  defendant, 
together  with  his  positive  testimony  that  the 
contract  had  been  made  with  the  wife  and 
not  the  husband,  was  sufficient  to  establish 
that  the  debt  was  the  wife's  and  not  the 
husband's.  There  was  no  error  assigned  on 
the  charge  of  the  court  and  the  evidence 
was  sufficient  to  warrant  the  verdict. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(120  Ga.  370) 

GAINES  V.  LUNSFORD. 
(Supreme  Court  of  G^rgia.    June  9,  1904.) 

WAYS  OP  NECESSITT— WHEN  GRANTED. 

1.  The  Constitution  provides  for  ways  of  ne- 
cessity, but  not  for  those  of  convenience;    nor 


does  it  guaranty  the  landowner  the  right  to  con^ 
nect  directly  with  a  public  road,  if  there  are 
other  ways  affording  reasonably  sufficient  means- 
of  access  therefrom  to  his  farm  or  residence. 

2.  When  a  tract  is  touched  by  steep  and  hilly 
"settlement  roads."  there  la  no  such  necessity 
as  will  warrant  the  taking  of  private  property, 
in  order  to  construct  thereon  a  way  leading  to 
a  public  road  which  is  in  better  condition,  and 
on  which  heavier  loads  may  be  drawn. 

8.  Nor  is  the  rule  changed  by  the  fact  that  a 
cut  or  obstruction  exists  on  plaintiff's  land,  be- 
tween his  residence  and  the  settlement  roads. 

4.  Nor  can  a  wav  of  necessity  across  the  lands 
of  another  be  laid  but  because  the  settlement 
road  is  liable  to  be  closed.  As  long  as  it  is 
open  to  plaintiff's  use,  no  legal  necessity  for 
opening  another  way  exists. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Elbert  County ; 
B.  J.  Reagan,  Judge. 

Action  by  A.  S.  Lunsford  against  F.  L. 
M.  Gaines.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

Sam  L.  Olive,  for  plaintiff  in  error.  Jos. 
N.  Warley,  for  defendant  in  error. 

liAMAR,  J.  There  are  no  plats  in  the  rec- 
ord to  show  the  situation  of  plaintiff's  and 
defendant's  land,  nor  the  location  of  the  pub- 
lic road,  nor  where  the  "settlement  roads" 
referred  to  in  the  evidence  touch  the  farm, 
nor,  indeed,  where  the  proposed  way  begins 
or  ends.  Even  the  plat  referred  to  as  at- 
tached to  the  petition  is  not  brought  up,  and 
it  is  therefore  difficult  to  determine  where 
the  private  road  is  to  start,  and  with  what  it 
is  to  connect  Aided  by  the  argument,  how- 
ever, we  infer  that  plaintiff's  residence  is 
located  near  the  center  of  his  farm.  It  ap- 
pears that  for  many  years  there  has  been  a 
private  way  leading  therefrom  across  the 
lands  of  Gaines,  the  defendant,  to  what  we 
infer  was  a  public  highway.  This  path  or 
way  was  not  15  feet  wide,  its  route  had  been 
changed  from  time  to  time,  and  it  had  not 
been  worked  by  plaintiff  and  his  predecessor 
in  title,  so  that  under  Pol.  Code,  ff  662,  678, 
no  prescriptive  right  had  ripen^.  Being  un- 
able to  continue  its  use,  he  applied  for  the 
establishment  of  a  way  of  necessity  over 
practically  the  same  route.  The  record, 
shows  that  plaintiff's  farm  was  touched  by 
two  settlement  roads,  and  that  he  could  have 
reached  either  over  his  own  land,  and  with- 
out crossing  the  plantation  of  Gaines.  It  is 
claimed,  however,  that  a  farm  road  from 
plaintiff's  dwelling  would  have  had  to  cross 
a  deep  cut  or  obstruction  in  his  field,  that  it 
would  have  been  expensive  to  construct  the 
route  over  the  same,  and  that  a  way  thus 
laid  out  would  lead  to  settlement  roads 
which  were  steep,  hilly,  and  in  such  bad  con- 
dition that  it  was  impossible  to  haul  there- 
on more  than  half  a  load. 

At  common  law,  where  the  grantor  con- 
veyed land  otherwise  inaccessible,  there  was 
of  necessity  an  implication  that  he  had  un- 
intentionally omitted  to  convey  a  means  of 
access  thereto.     This  necessary  implication 

1 1  See  Basements,  toL  17,  Cent.  Dig.  |  U, 
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entitled  the  landlocked  grantee  to  a  way  ont 
to  whatever  public  or  private  roads  tumish- 
*ed  access  to  the  original  tract,  in  the  laying 
out  of  which,  due  regard,  of  course,  had  to 
be  had  to  the  convenience  of  the  grantor. 
Such  ways  by  implication  are  still  recognized 
in  this  state.  Civ.  Code,  i  3065.  But  in  ad- 
dition to  these  common-law  ways  of  neces- 
sity, the  CJonstitution  provides  for  acquiring 
similar  easements  over  the  land  of  those 
with  whom  the  applicant  had  no  privity  of 
estate,  declaring  (Civ.  Gode,  f  5729)  that,  "in 
cases  of  necessity,  private  ways  may  be 
granted  upon  just  compensation  being  first 
paid  by  the  applicant."  It  does  not  provide 
whether  he  shall  have  a  right  to  reach  a 
highway,  or  some  private  way  ultimately 
leading  to  a  highway,  though  there  are  In 
the  books  some  suggestions  that  the  way  of 
necessity  contemplated  under  similar  stat- 
utes elsewhere  is  one  which  connects  the  pri- 
vate land  with  a  public  road.  Bee  notes  in 
Pettingill  v.  Porter,  85  Am.  Dec.  677.  But 
the  use  of  the  common-law  phrase  "way  of 
necessity,"  and  the  many  authorities  holding 
that  wherever  necessity  ceases  the  right  to 
such  way  ceases  (Civ.  Code,  |  3066),  lead  to 
the  conclusion  that,  if  the  owner  of  the  land- 
locked farm  can  reach  a  highway  by  means 
of  another  private  or  quasi  public  road,  he  is 
not  under  that  necessity  which  alone  entitles 
him  to  condemn  the  land  of  his  neighbor. 
Such  was  the  ruling  in  Chattanooga  B.  Co. 
V.  Philpot,  112  Ga.  154,  37  S.  B.  181,  where 
Justice  Cobb  said:  '*If  there  is  a  way  by 
which  the  applicant  can  lawfully  reach  his 
farm  or  place  of  residence,  a  case  of  neces- 
sity does  not  exist"  There  the  owner  of  land 
could  reach  a  private  way  which  extended  to 
the  public  thoroughfare.  In  Tumbull  v.  Biv- 
ers,  3  McCord,  131,  15  Am.  Dec.  622,  it  was 
held  that,  if  the  land  can  be  reached  by  a 
distant  or  difficult  road,  the  grantee  is  not 
entitled  to  a  way  across  the  lands  of  the 
grantor. 

2-4.  The  settlement  roads  are  in  bad  con- 
dition, but  not  impassable.  Access  to  a  pub- 
lic and  better  road  would  be  more  advan- 
tageous. But  the  way  of  necessity  contem- 
plated by  the  Constitution  is  not  a  way  of 
convenience,  nor  is  it,  indeed,  intended  to 
give  the  applicant  the  shortest  route  to  mar- 
ket If  there  is  a  defective  road  touching 
his  land,  or  it  is  otherwise  accessible  without 
crossing  the  property  of  the  abutting  owner, 
the  Constitution  does  not  warrant  taking  the 
latter's  property  in  order  to  reach  a  better 
highway.  That  would  serve  the  applicant's 
case,  rather  than  his  necessity.  The  defects 
in  these  liighways  or  private  ways  must  be 
corrected  at  the  expense  of  the  public,  the 
applicant  or  others  having  occasion  to  travel 
thereon.  The  delays,  expenses,  and  burdens 
cannot  be  avoided  by  taking  the  land  of  an- 
other, even  on  Just  compensation.  Nor  does 
the  fact  that  there  was  a  cut  or  obstruction 
in  plaintiffs  farm  between  his  residence  and 
the  settlement  road  change  the  legal  com- 


plexion of  this  case.  The  burden  of  crossing 
these  natural  barriers  falls  upon  him,  and 
not  upon  another.  "A  way  of  neceBsity  never 
exists  where  a  man  can  get  to  his  own  prop- 
erty through  his  own  land,  however  incon- 
venient the  way  to  his  own  land  may  be." 
Dee  V.  King,  78  Vt  378,  50  AtL  1109.  Par- 
ticularly is  this  true  where  the  record  does 
not  show  the  character  of  the  obstruction,  its 
nearness  to  the  highway,  the  additional  cost 
of  construction,  and  its  relation  to  the  value 
of  the  tract  There  might  be  cases  where 
one  side  of  a  plantation  is  bounded  by  a  high- 
way with  precipice,  morass,  or  other  natural 
obstruction  of  a  character  that  makes  it  not 
absolutely  impossible  to  reach  the  outlet  to 
market,  yet  the  expense  would  be  so  out  of 
proportion  to  the  value  of  the  estate  as  to 
warrant  laying  out  a  way  of  necessity  in  an 
opposite  direction,  to  a  road  beyond  the  land 
of  an  intervening  owner.  Nothing  of  that 
sort  appears  here. 

Under  the  Philpot  Case,  it  was  error  to  al- 
low testimony  that  the  existing  settlement 
road  might  be  closed  against  the  use  of 
plaintiff.  He  can  travel  thereon  at  the  pres- 
ent time.  That  right  makes  it  unnecessary 
to  use  the  land  of  the  defendant  When  the 
way  is  closed  it  will  be  time  enough  to  de- 
termine whether  proceedings  should  be  taken 
to  reopen  that,  or  to  grant  another  over  the 
land  of  defendant 

Judgment  reversed.  All  the  Justloes  con- 
curring. 

(12»Ga.  m) 
BOBINSON  V.  STATEL 
(Supreme  Court  of  Georgia.     June  8,  1904.) 

WITNSSS— niPEACHlCENT— CBIiaifAL  ULW^ 
INSTBUCTIONS. 

1.  Where  a  witness  is  sought  to  be  impeach* 
ed  for  contradictory  statements  in  an  affidavit 
alleged  to  have  been  signed  by  him,  and  the  wit- 
ness is  unable  to  read  the  affidavit,  it  is  not  an 
abuse  of  discretion  for  the  court  to  refuse  to  al- 
low counsel  to  read  the  affidavit  in  the  presence 
and  hearing  of  the  jury,  in  order  to  ascertain 
from  the  witness  whether  he  signed  it;  the 
judge  stating  to  counsel  that  he  may  read  the 
affidavit  to  ue  witness  after  the  Juiy  has  been 
sent  out 

2.  Neither  the  evidence  nor  the  prisoner's 
statement  involved  the  question  of  voluntary 
manslaughter,  and  there  was  no  error  in  so  hi- 
structing  the  jury.  Bven  if  the  question  had 
been  involved,  the  accused  would  not  be  heard 
to  complain  of  this  instruction  to  the  jurv,  for 
the  reason  that  his  counsel  had  ezpressly  re- 
quested the  court  to  so  charge.  Cochran  v. 
State,  39  S.  B.  337.  113  Qa.  736:  Quattlebaum 
V.  State,  46  S.  E.  677.  119  Ga.  433;  Harris  v. 
State,  47  S.  B.  520,  120  Ga. . 

3.  A  juror  will  not  be  heard  to  impeach  his 
verdict  Hence  a  ground  of  a  motion  tor  a  new 
trial  tending  to  impeach  a  verdict  on  the  ground 
that  the  jurors,  before  signing  their  verdict 
of  guilty,  had  agreed  to  recommend  the  accused 
for  pardon,  cannot  be  considered  when  not  veri- 
fied except  by  one  of  the  jurors. 

4.  There  was  no  error  in  any  of  the  rulings  of 
which  complaint  was  made,  the  evidence  author- 

f  I.  See  Criminal  Law,  vol.  IS,  Cent.  Dig.  |  2393. 
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iied  the  verdict,  and  the  trial  Jadge  did  not 
abuse  hia  discretion  in  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Ooort,  Charlton  Comi- 
ty; T.  A.  Parker,  Judge. 

F.  B.  Boblnson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

J.  L.  Sweat  for  plaintiff  in  error.  John 
W.  Bennett,  Sol.  Gen.,  John  C.  Hart.  Atty. 
Gen.,  and  Toomer  &  Reynolds,  for  the  State. 

SIMMONS,  C.  J.  Judgment  affirmed.  All 
the  Justices  concurring. 


(120  Oa.  t07) 

HORTON  ▼.  STATHL 
(Supreme  Court  of  Georgia.     June  8,  1904.) 

APPEAI/— WAIVES   OF   EBBOB— ICANSLAUOHTEB— 
IRSTBUCTIONB. 

1.  A  party  cannot  obtain  a  reversal  for  an 
error  which  he  has  invited,  as  by  a  request  to 
charge,  or  by  formal  admission  that  a  given 
principal  was  not  involved  in  the  case. 

2.  But  the  fact  that  one  of  defendant's  coun- 
sel, in  arguing  to  the  Jury,  insisted  "that  there 
was  no  manslaughter  in  the  case,  but  that  it 
was  a  case  of  self-defense,  and  another  of  his 
counsel  contended  that  the  defendant  was  jus- 
tifiable because  of  the  invasion  of  his  house,"  did 
not  deprive  the  defendant  of  the  right  to  a 
charge  on  the  subject  of  manslaughter,  if  It 
was  otherwise  demanded  by  the  evidence. 

8.  The  evidence  which  warranted  the  charge 
on  the  subject  of  self-defense  also  called  for  an 
Instruction  on  the  law  of  manslaughter  as  con- 
tained in  Pen.  Code  1895,  §  65. 

Candler,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Srror  from  Superior  Court,  Paulding  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Will  Horton  was  convicted  of  murder,  and 
brings  error.    Reversed. 

Horton  was  indicted  for  the  murder  of 
Pearson.  It  appeared  that  Pearson  had  been 
drinking,  and  went  with  his  wife  to  the 
house  of  Horton,  and  sent  for  a  bottle  of  liq- 
uor; that  Horton  took  a  drink;  and  that 
Pearson  took  several,  and  finally  lay  on  the 
bed.  According  to  the  testimony  of  Mrs. 
Pearson,  wife  of  the  deceased,  Horton  was 
seated  in  a  chair,  apparently '  asleep.  Pear- 
son, in  a  sort  of  stupor,  rose  from  the  bed, 
inquiring  who  had  a  gun  drawn  on  him. 
Horton  told  him  to  hush,  got  up  from  the 
chair,  and,  without  further  cause,  took  a  pis- 
tol from  its  place  on  the  wall  and  made  an 
attempt  to  shoot.  Thereupon  Mrs.  Pearson 
ran  between  the  two  men  and  attempted  to 
get  her  husband  out  of  the  door.  Seeing  that 
she  could  not  get  him  out  of  the  house,  she 
pushed  him  on  the  floor.  He  fell'  against  the 
baseboard,  with  his  head  slightly  raised,  and, 
while  he  was  thus  lying,  Horton  fired;  the 
bullet,  according  to  the  testimony  of  a  physi- 
cian, entering  the  right  side  of  the  neck,  and 
ranging  down  diagonally  in  the  direction  of 
the  left  hip.  Mrs.  Pearson,  the  sole  eye- 
witness. Insisted  that  Mrs.  Horton  had  rush- 
ed out  of  the  house,  screaming  for  help,  at 


the  time  the  trouble  began.  The  accused,  in 
bis  statement,  said  that  he  and  Pearson  bad 
had  some  difference  about  a  purchase^  In  con- 
sequence of  which  Pearson  had  been  quite 
abusive,  and  that,  when  he  (the  accused)  was 
returning  home  that  evening,  he  proposed  to 
one  Jackson,  who  was  with  him,  that,  In 
order  to  avoid  a  difficulty,  they  should  not 
pass  the  house  where  Pearson  was.  This 
statement  was  supported  by  the  testimony  of 
Jackson  and  of  a  brother  of  Pearson.  The 
defendant,  in  his  statement,  further  claimed 
that  when  Pearson  came  to  Horton's  house 
he  was  drinking  and  abusive,  and  finally 
picked  up  a  chair,  and,  in  a  stooping  and 
threatening  position,  advanced  upon  Horton, 
who  claimed  that  he  shot  in  order  to  protect 
and  save  himself.  A  physician  testified  that 
the  range  of  the  bullet  in  Pearson's  body 
could  have  been  produced  by  a  shot  fired  at 
a  man  approaching  in  a  stooping  position. 
There  was  evidence  from  several  witnesses 
to  the  effect  that  Horton  at  once  proceeded 
.to  the  county  seat,  and  was  waiting  at  the 
lail  to  surrender  himself  to  the  sheriff;  that 
he  stated  to  several  persons  that  he  had  kill- 
ed Pearson  ''because  he  was  coming  at  him 
with  a  chair,"  in  self-defense,  and  ''because 
Pearson  was  trying  to  run  over  him."  Sev- 
eral witnesses  testified  that,  without  indicat- 
ing by  whom  it  was  to  be  done,  Pearson,  dur- 
ing  the  day  he  was  killed,  had  said  he  ex- 
pected to  be  "killed  with  his  shoes  on."  Mrs. 
Pearson  testified  that  she  would  not  be  cer- 
tain whether  her  husband  had  touched  Hor- 
ton or  not;  that,  if  so,  it  was  not  done  vio- 
lently. In  another  place  she  said:  "My 
husband  did  not  curse  Horton.  If  he  touch- 
ed him  at  all,  it  was  not  very  roughly."  Sev- 
eral witnesses  testified  that  Mrs.  Pearson 
had  said  that,  when  it  first  began,  she  thought 
it  would  be  a  knockout,  until  Joe  got  a  chair 
and  Hojrton  got  the  pistol."  This  she  de- 
nied, but  she  admitted  that  she  said  she 
thought  that  at  first  it  was  "only  a  bluff." 
A  verdict  of  guilty  of  murder,  with  recom- 
mendation to  mercy,  having  been  returned, 
the  defendant  made  a  motion  for  a  new  trial 
on  the  general  grounds,  and  because  the 
court  allowed  the  wife  of  the  deceased  to  tes- 
tify without  allowing  the  wife  of  the  accus- 
ed the  same  privilege;  because  the  court 
failed  to  charge  on  the  subject  of  the  credi- 
bility of  witnesses;  and  because,  after  the 
witnesses  had  been  put  under  the  rule,  the 
court  allowed  Mrs.  Pearson  to  testify  a  sec- 
ond time,  after  she  had  heard  the  evidence 
of  the  witnesses  and  the  defendant's  state- 
ment The  court  charged  on  the  subject  of 
defense  of  person  and  habitation.  Justifiable 
homicide,  and  the  fears  of  a  reasonable  man. 
The  defendant  assigns  as  error  that  he  failed 
to  charge  on  the  subject  of  manslaughter. 
As  to  this,  the  court  certifies  in  a  note  that 
one  of  the  counsel  for  the  defendant  "insist- 
ed that  there  was  no  manslaughter  in  the 
case;  that  it  was  a  case  of  self-defense"; 
and  that  another  of  his  counsel  "insisted  that 
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he  was  justifiable  because  of  invasion  of  de- 
fendant's home."  The  defendant  excepted 
to  the  refusal  to  grant  a  new  trial. 

A.  J.  Camp,  W.  H.  Scoggins,  F.  M.  Rich- 
ards, and  W.  A.  James,  for  plaintiff  in  er- 
ror. W.  K.  Fielder,  Sol.  Gen.,  and  John  O. 
Hart,  Atty.  Gen.,  for  the  State. 

LAMAR,  J.  No  written  request  therefor 
having  been  presented,  the  failure  to  charge 
on  the  credibility  or  impeachment  of  wit- 
nesses affords  no  sufficient  reason  for  the 
grant  of  a  new  trial.  We  find  no  error  in 
any  of  the  other  assignments,  except  in  that 
relating  to  the  court's  failure  to  charge  on 
the  subject  of  manslaughter.  The  Judge 
cliarged  the  law  of  self-defense,  and  the  evi- 
dence which  made-that  proper  also  called  for 
an  instruction  on  the  sabject  of  manslaugh- 
ter. Indeed,  as  we  understand  it,  the  trial 
Judge  did  not  base  his  omission  to  charge 
thereon  upon  the  ground  that  there  was  no 
evidence  to  warrant  the  same,  but,  from  the 
note  to  the  motion  for  a  new  trial,  it  is  in- 
ferable that  his  silence  in  this  respect  was 
due  to  the  fact  that  one  of  defendant's  coun- 
sel "insisted  that  there  was  no  manslaughter 
in  the  case;  that  it  was  a  case  of  self-de- 
fense,*' and  the  other  "insisted  that  he  was 
Justifiable  because  of  invasion  of  defend- 
ant's home."  Plaintiff  In  error  is  not  respon- 
sible for  the  verbiage  of  the  note^  and  there- 
fore it  is  to  be  construed,  not  strictly  against 
him,  but  liberally  in  his  favor.  We  con- 
clude that  the  note  states  what  was  the  con- 
tention of  counsel  in  argument,  not  a  formal 
admission,  as  in  Coney  v.  State,  90  Ga.  143, 
15  S.  a  74eS,  and  Grilfin  v.  State,  113  Ga. 
281,  38  S.  B.  844.  It  is  true  that  a  party  can- 
not obtain  a  reversal  for  an  error  which  he 
has  invited,  as  by  a  request  to  charge.  Quat- 
tlebaum  v.  $tate,  119  Ga.  433,  46  S.  E.  677. 
But  because  counsel  insist  that  their  client  Is 
not  guilty  of  anything,  he  does  not  thereby 
lose  the  benefit  of  every  defense  warranted 
by  the  evidence.  Parties  are  frequently  held 
to  their  'theory  of  the  case,"  and  cannot  rely 
on  one  in  the  lower  court  and  on  another 
here.  But  testimony  not'suflicient  to  sustain 
a  plea  of  self-defense  may  yet  be  sufficient 
to  require  a  charge  on  the  law  applicable  to 
manslaughter.  If  the  jury  had  believed  the 
entire  statement  of  the  accused,  and  that  he 
acted  in  self-defense  or  under  the  fears  of  a 
reasonable  man,  they  could  have  found  him 
not  guilty.  They  may  have  believed  only  a 
part  of  his  statement,  or  only  a  part  of  that 
tending  to  confirm  his  statement,  but  that 
did  not  necessarily  mean  that  they  should 
convict  of  murder.  It  was  necessary,  in  view 
of  the  record,  that  they  should  be  Instructed 
as  to  what  they  should  do  if  they  found  that, 
while  Pearson  was  making  an  attack,  it  was 
Bot  a  felonious  assault,  and  also  what  they 
should  do  if  they  believed  that  Pearson  was 
making  an  attack,  but  that  It  was  not  of  a 
character  sufficient  to  excite  the  fears  of  a 


reasonable  man.  As  to  these  points,  of 
course,  we  do  not  mean  to  express  any  opin- 
ion, but,  under  the  evidence,  there  were  three 
possible  verdicts— murder,  manslaughter,  and 
Justifiable  homicide.  The  court  properly 
charged  as  to  the  first  and  last,  but  failed 
to  give  any  Instructions  as  to  the  second. 
Considering  all  of  the  circumstances  of  the 
case,  this  omission  deprived  the  defendant  of 
an  instruction  on  a  vital  and  material  mat- 
ter, the  right  to  which  he  did  not  lose  be- 
cause his  counsel  argued  that  he  was  com 
pletely  Justified  in  what  he  did,  and  It  enti- 
tles him  to  a  new  trial.  Hatcher  v.  State, 
116  Ga.  6i9,  42  S.  E.  1018;  Kimball  v.  State. 
112  Ga.  541,  37  S.  E.  886;  Chestnut  v.  State. 
112  Ga.  367,  37  S.  E.  384  (4). 

Judgment  reversed.  All  the  Justices  con- 
cur, except  CANDLER,  J.,  who  dissents. 

CANDLER,  J.  (dissenting).  In  my  opin- 
ion, the  decision  of  the  majority  Is  in  con- 
filct  with  the  rulings  of  this  court  in  the 
cases  of  Cochran  v.  State,  113  Ga.  736,  39 
S.  E.  337,  Quattlebaum  v.  State,  119  Ga.  433, 
46  S.  B.  677,  Harris  v.  State,  120  Ga.  — ,  47 
S.  E.  520,  and  Robinson  v.  State  (this  day 
decided)  47  S.  E.  968,  as  well  as  with  the 
sound  and  equitable  principle  that  no  man 
should  be  allowed  to  take  advantage  of  an 
error  which  he  has  induced  or  invited. 
From  the  certificate  of  the  trial  Judge,  which 
is  conclusive,  it  appears  that  the  accused  **in- 
sisted  that  there  was  no  manslaughter  in 
the  case,"  and  he  should  not  now  be  heard 
to  argue  that  the  refusal  to  charge  the  law 
relative  to  that  offense  was  error. 


(120  Ga.  3S2) 
FRANKLIN  v.  CALLWAY.   Sheriff. 
(Supreme  0>urt  of  G^rgia.    June  9,  1904.) 

CHATTEL    UOBTOAOB— CROPS— PBIOarriES. 

1.  Under  the  act  approved  December  21,  1899 
(Acts  1899,  p.  78;  van  Epps'  Code  Supp.  i 
6592),  a  mor^ge  dated  July,  1903,  given  to  se- 
cure money  faraished  to  aid  m  making  the  crop 
for  that  year,  is  superior  to  the  lien  thereon  of 
an  older  common-law  judgment  obtained  in 
1899,  even  though  such  mortgage  on  such  crop 
was  not  recorded  until  November,  1903,  and 
after  the  levy  of  the  fi.  fa.  on  the  matured  crop. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Washington: 
W.  H.  Toombs,  Judge. 

Action  by  A.  Franklin  against  one  Moss. 
Judgment  for  plaintiff.  On  refusal  of  J.  W. 
Callway,  sheriff,  to  turn  over  proceeds  of  ex- 
ecution sale  and  a  discharge  of  the  rule 
agalhst  the  sheriff,  Franklin  brings  error. 
Affirmed. 

From  the  agreed  statement  of  facts  in  the 
record  it  appears  that  on  March  11,  1899, 
Franklin  obtained  a  Judgment  in  Oglethorpe 
county  against  Moss;  that  it  was  recorded 
on  the  general  execution  docket  April  4, 
1899;  that  subsequently  Moss  moved  to 
Wilkes  county,  and  in  July,  1903,  under  the 
provisions  of  the  act  approved  December  21. 
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1890,  gaye  to  Armor  a  moitgage  on  his  crop 
in  Wilkes  county.  Before  the  mortgage  was 
filed;  for  record,  tb^  common-iaw  execution 
waa  levied  on  com  which  was  **part  of  the 
crop,  but  matured  and  gathered."  The  com 
was  sold  under  the  Justice's  court  fi.  fa.,  but 
the  sheriff  refused  to  turn  over  the  proceeds 
to  iFranklin,  because  the  execution  on  the 
mortgage  in  fayor  of  Armor  against  Moss 
had  been  placed  in  his  hands,  claiming  the 
money.  It  was  admitted  that  the  mortgage 
had  been  filed  for  record  November  13,  1908, 
after  the  levy  of  the  commoh-law  fi.  fa.  The 
judge  discharged  the  rule  against  the  sher- 
iff, and  directed  him  to  pay  the  money  to  Ar- 
mor. To  this  ruling  Franklin  excepted  on 
the  ground  that  the  failure  to  record  the 
mortgage  until  after  the  levy  made  its  lien 
Inferior  to  that  of  Franklin's  execution.  The 
other  grounds  of  the  bill  of  exceptions  were 
abandoned,  including  that  in  which  the  con- 
stitutionality of  the  act  of  December  21, 
1899,  was  attacked  in  so  far  as  it  made  the 
lien  of  a  younger  crop  mortgage  superior  to 
a  common-law  execution  antedating  Decem- 
ber 21,  1899. 

James  M.  PItner,  for  plaintiff  in  error.  W. 
A.  Slaton,  for  defendant  in  error. 

LAMAR,  J.  The  act  approved  December 
21,  1899  (Acto  1899,  p.  78),  relating  to  the 
Hen  of  mortgages  on  crops,  given  to  secure 
the  payment  of  money  and  other  articles 
necessary  to  aid  in  making  and  gathering 
the  same,  is  limited  in  its  application.  It 
says  nothing  about  the  priority  of  such  mort- 
gages over  bona  fide  purchasers,  liens  to  se* 
cure  ordinary  debts,  younger  judgments,  or 
as  to  Its  rank  where  there  are  several  simi- 
lar mortgages  on  the  same  crop.  Nor  does  it 
say  anything  as  to  the  necessity  of  record- 
ing, or  as  to  the  effect  of  a  failure  to  record. 
The  solitary  provision  is  that  such  mortgages 
for  supplies  shaL  take  priority  over  older 
judgments.  Under  the  language  of  this  stat- 
ute, the  mortgage  given  in  July,  1903,  was 
superior  to  a  common-law  fi.  fa.  entered  on 
the  general  execution  docket  in  April,  1899. 
The  plaintiff  in  fi.  fa.,  however,  contends 
that  the  Legislature,  in  using  the  word  "mort- 
gage," meant  thereby  one  that  had  the  usual 
incidents,  including  proper  execution  and  due 
registration.  This  may  be  trae,  even  as  to 
crop  mortgages,  when  the  rights  of  subse- 
quent lienholders  or  bona  fide  purchasers  are 
involved.  But  registration  looks  to  the  fu« 
ture,  and  how  can  the  record  or  failure  to 
record  a  mortgage  executed  in  July,  1908, 
affect  the  bolder  of  a  common-law  judgment 
rendered  in  1899?  He  had  not  loaned  his 
'money  on  the  faith  of  the  crop.  Recording 
the  mortgage  could  not  warn  him,  and  keep- 
liig  it  off  the  record  did  him  no  harm.  The 
judgment  had  no  lien  on  the  crop  before  it 
was  planted.  The  property  was  brought  in- 
to existence  with  the  aid  of  supplies  furnish- 
ed by  the  mortgagee,  which  were  thus  some- 
what in  the  nature  of  purchase  money,  cre^ 


ating  the  veiy  property  on  which  the.  plaintiff* 
has  levied.  The  Legislature  was  deialing 
with  a  condition  in  which  persons  holding  an 
older  fi.  fa.  had  a  Hen  on  everything  owned 
or  subsequently  acquli'ed  by  the  defendant. 
There  was  no  possible  way  by  which  the 
mortgage  could  be  rei6orded  before  the  lien 
of  the  judgment  attached.  Even  if  the  pa- 
per had  been  signed  in  the  clerk's  office,  and 
Immediately  handed  to  him  for  registration, 
there  would  have  been  an^ instant  of  time  be- 
tween the  execution  and  filing  during  which 
the  lien  of  the  judgment  would  attach.  And 
therefore,  whether  the  paper  was  recorded 
on  the  day  it  was  executed,  or  months  after- 
wards, would  make  no  difference.  Looked 
at  from  the  standpoint  of  date  and  registra- 
tion, the  mortgage  would  necessarily  be 
younger  and  therefore  inferior  to  the  exist- 
ing judgment.  To  meet  this  situation,  the 
act  declared  that  the  crop  mortgage  should 
be  superior  to  the  older  fi.  fa.,  irrespective  Of 
its  date,  and  regardless  of  the  time  when  it 
was  filed  in  the  clerk's  office.  Besides,  as- 
suming that  under  the  definitfon  in  Civ.  Code, 
I  2724,  the  paper  did  not  become  a  mortgage, 
as  to  third  persons,  until  it  was  recorded, 
that  condition  precedent  was  supplied  when 
It  was  actually  recorded  in  November,  1903. 
Under  the  act,  whenever  it  became  a  perfect 
crop  mortgage  for  supplies,  it  took  priority 
of  an  older  judgment  having  a  lien  on'  the 
same  crop.  Compare  Rasin  t.  Swann,  79  Oa. 
704,  4  S.  B.  882;  Thompson-Hiles  Co.  v. 
Dodds,  95  Ga.  754,  22  S.  E.  673;  Achey  v. 
Coleman,  92  6a.  746,  19  S.  E.  710.  The  ded^ 
sion  in  Green  v.  Franklin,  80  Ga.  360,  12  S. 
B.  585,  related  to  a  mortgage  executed  under 
the  Code  of  1882,  §  1955.  The  30  days  there: 
in  allowed  having  been  abrogated  by  the  act 
of  1889  (av.  Code,  §  2778),  the  limitation  sug- 
gested in  Courson  v.  Walker,  94  Ga.  175,  21 
S.  B.  287,  does  not  modify  the  decision,  which 
Is  otherwise  directly  in  point 

There  was  a  contention  in  the  pleadiuf^s 
that  the  act  of  1899  was  unconstitutional  fn 
so  far  as  it  made  such  mortgages  superior  to 
judgments  at  the  date  of  its  approval.  That 
point,  however,  was  not  argued  in  the  briefs 
and  was,  in  effect,  abandoned. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

aSO  Ga.  42S) 
MORGAN  V.  MAYOR,  ETC.,  OF  CITY  OF 
COHUTTA. 
(Supreme  Court  of  Georgia.    June  9,  1904.) 

JUSTICE    OF   THB    PEACE— J  DRY   TRIAL— APPEAL 

—MUNICIPAL   CORPORATIONa— MONET- 

ORUER— PLEAUINO. 

l.An  appeal  to  a  jury  in  a  iustiue's  court 
from  a  judgment  against  a  municipal  corpora- 
tion must  be  entered  in  the  name  of  the  cor- 
poration. 

2.  Where,  therefore,  in  such  case,  an  individ- 
ual, W.,  described  as  mayor  pro  tem.  of  the  cor- 
poration, recited  in  the  appeal  bond,  which  was 
signed  by  W.,  "Mayor  pro  tern./'  that,  being 
dissatisfied  with  the  judgment,  he  entered  "his'^ 
appeal,  this  was  not  an  appeal  by  the  corpora- 
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tlon,  and  thonld  hare  been  diamissed,  even 
though  the  corporatioo's  name  appeared  in 
the  caption  aa  party  to  the  original  case,  and 
W.,  aa  mayor  pro  tern,  of  the  corporation,  for 
the  corporation,  acknowledged  himself  bound  as 
principal. 

8.  An  order  for  money,  drawn  by  a  municipal 
corporation  upon  its  own  treasurer,  payable 
upon  demand  and  without  condition,  is,  in 
effect,  a  promissory  note,  and  is  an  "uncondi- 
tional contract  in  writing,"  within  the  meaning 
of  Civ.  Code  1895,  §  4134.  Where,  upon  de- 
mand, such  order  is  not  paid,  and  suit  is  brought 
thereon  in  a  justice's  court,  the  defendant  must 
make  its  defense  at  the  first  term. . 

4.  It  is  too  late»  on  the  trial  of  an  appeal  to 
a  Jury  in. a  justice's  court  from  a  judgment 
rendered   by   the   magistrate    in   favor   of   the 

glaintifl  upon  an  unconditional  contract  in  writ- 
ig,  for  the  defendant  to  file  a  plea,  when  it 
affirmatively  appears  that  no  defense  was  made 
at  or  before  the  first  term  of  the  case.  Morgan 
V.  Prior,  36  S.  E.  75.  110  Ga.  791. 

5.  For  the  reasons  above  stated,  and  also  be- 
cause the  verdict  of  the  jury  in  the  justice's 
court  was  wholly  without  evidence  to  support 
it,  the  judge  of  the  superior  court  erred  in  over- 
ruling the  certiorari. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Plte,  Judge. 

Action  by  W.  M.  F.  Morgan,  for  use,  etc., 
against  the  mayor  and  commissioners  of  the 
city  of  Cohutta.  Judgment  for  defendants, 
and  plaintiff  appeals.    Reversed. 

W.  E.  Mann  and  R.  J.  McCamy,  for  plain- 
tiff in  error.  W.  M.  Jones  and  W.  C.  Martin, 
for  defendants  in  error. 

SIMMONS,  O.  J.  Judgment  reversed.  All 
the  Justices  concur. 


(uochuses) 

RALBT  T,  BiAYOR,   ETC.,  OF  TOWN  OF 

WARRENTON. 

(Supreme  Court  of  (Georgia.    June  9,  1904.) 

TOWll    OFFICB— ABOLITION— ACTION    709    COM- 
PENSATION—AFFIDAVIT. 

l.The  original  petition  set  forth  no  cause  of 
action,  and,  if  a  cause  of  action  was  set  forth 
in  the  amendment,  it  was  entirely  new  and  dis- 
tinct from  that  attempted  to  be  alleged  in  the 
original  petition.  There  was  therefore  no  error 
In  refusing  to  allow  the  amendment,  or  in  dis- 
missing the  original  petition  on  demurrer. 

2.  The  body  of  an  affidavit  began  with  the 
words  "Personallv  comes  Mrs.  Joseph  Raley," 
and  was  signed  "M.  N.  Raley."  Below  the  sig- 
nature was  the  ordinary  jurat,  and  the  si^a- 
ture  of  an  officer  authorized  by  law  to  admmis- 
ter  an  oath.  Held,  that  the  paper  was  the  affi- 
davit of  M.  N.  Raley,  who  was  presumptively 
the  person  referred  to  therein  as  Mrs.  Joseph 
Raley. 

(Syllabus  by  the  CourtO 

Error  from  Superior  Court,  Warren  Coun- 
ty;  H.  O.  Lewis,  Jud^e. 

Action  by  Mrs.  Joseph  Raley  against  the 
mayor  and  commissioners  of  the  town  of 
Warrenton.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Afiirmed. 

The  petition  of  Joseph  Raley  against  the 
mayor  and  commissioners  of  the  town  of 
Warrenton  alleged:    In  pursuance  of  the  an- 

1 1  See  Affidavits,  voL  I,  Cent.  Dig.  9  89. 


thority  conferred  by  the  charter  of  the  town, 
the  defendants  created  the  oflice  of  deputy 
or  night  marshal,  in  addition  to  the  oflioe  of 
marshal.  Petitioner  filed  his  application  for 
one  of  the  marshal's  or  deputy  marshal's 
positions,  and  he  was  by  the  defendants  duly 
elected  deputy  or  night  marshal  of  the  town* 
and  his  salary  fixed  at  $300  per  annum.  Pe- 
titioner construed' the  action  of  the  defend- 
ants as  electing  him  for  one  year,  and  ac- 
cepted the  position  as  a  contract  for  a  year. 
Petitioner  entered  upon  the  discharge  of  his 
duties,  and  faithfully  performed  the  same. 
After  having  served  a  few  months,  peti- 
tioner was  discharged  by  the  defendants 
without  any  charges  having  been  preferred 
against  himl  and  without  any  opportunity 
having  been  given  him  to  defend  himself 
against  any  charges.  This  notwithstanding 
a  section  of  the  code  of  the  town  provided 
that  no  oflicer  should  be  discharged  until  he 
had  been  given  notice  of,  and  an  opportunity 
to  defend  himself  against,  any  charges  which 
had  been  preferred.  Petitioner  has  always 
been  ready  and  willing  to  perform  his  part 
of  the  contract,  and  faithfully  discharged  the 
duties  of  the  office  as  long  as  he  was  iiermit- 
ted  to  do  so.  He  alleges  ''that  by  the  breach 
of  said  contract  of  employment"  he  has  been 
damaged  in  the  sum  of  $187.50,  the  amount 
of  bis  salary  from  the  time  he  was  discharged 
to  the  expiration  of  one  year  from  his  ap- 
pointment Attached  to  the  petition  are 
exhibits  of  the  proceedings  of  the  defend- 
ants, and  the  section  of  the  town  code  re- 
ferred to  in  the  petition.  From  these  it  ap- 
pears that,  during  a  regular  session  of  the 
defendants,  one  of  the  commissioners  pro- 
posed that  two  marshals  be  elected,  instead 
of  one,  as  theretofore^  and  that  they  be  paid 
$600  between  them.  This  motion  was  car- 
ried. The  petitioner's  application  "for  one 
of  marshal  position  for  town  of  Warrenton** 
was  then  considered.  Petitioner  was  nom- 
inated and  elected  "for  night  marshal,"  and 
his  salary  fixed  at  $300  per  annum.  All 
this  took  place  in  the  early  part  of  1901. 
On  June  15,  1901,  the  defendants  met  In  resr- 
ular  session,  and  one  of  tlie  commissioners 
"moved  to  dispense  with  the  night  marshal, 
thereby  curtailing  that  expense."  This  mo- 
tion was  carried.  Defendants  demurred  to 
the  petition  on  the  grounds  that  it  set  forth 
no  cause  of  action;  that,  having  created  the 
office  of  night  marshal,  the  defendants  had 
a  right  to  abolish  it  in  thehr  discretion;  that, 
the  office  being  created  by  ordinance,  it  could 
be  abolished  at  any  timte,  even  thou^  the  in- 
cumbent was  elected  for  12  months.  In  re- 
sponse to  the  demurrer,  the  petitioner  ten- 
dered an  amendment,  by  which  he  offered 
to  strike  from  the  petition  all  the  allegations 
thereof  to  the  effect  that  he  held  "any  office" 
in  the  municipality,  and  by  alleging  in  lieu 
thereof  that  "he  was  employed  by  defendants 
as  night  marshal"  for  12  months  i|t  a  com- 
poisation  of  $300  per  year.  The  defendants 
objected  to  the  amendment  on  the  ground 
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fbat  it  set  forth  a  new  and  distinct  cause 
of  action.  This  objection  was  sostained,  and 
tlie  amendment  disallowed.  The  court  then 
sustained  the  demurrer  to  the  original  pe- 
tition and  dismissed  it  Pending  the  case 
in  the  trial  court,  the  plaintiff  died,  and  his 
administratrU  was  made  a  party  in  his 
stead.  She  has  sued  out  a  bill  of  exceptions 
complaining  of  both  of  the  Judgments  above 
referred  to.  Her  bill  of  exceptions  was  sued 
out  in  forma  pauperis,  and  the  affidavit  made 
to  avoid  the  payment  of  costs,  after  being 
properly  entitled,  is  as  follows: 

"^Georgia,  Warren  County.  Personally 
eomes  Mrs.  Joseph  Raley,  plaintiff  In  error  In 
a  bill  of  exceptions  filed  in  the  above-stated 
case,  and,  on  oath,  says  that  the  estate  of 
Joseph  Raley,  deceased,  is,  because  of  its 
poverty,  unable  to  pay  the  costs  In  said  case. 
Because  from  her  poverty  as  an  individual, 
she  is  unable  to  pay  the  costs  in  said  case. 
M.  N.  Raley. 

"Sworn  to  and  subscribed  before  me  this 
the  10th  day  of  October,  1903.  L.  D.  Mc* 
Gregor,  N.  P.  Warren  County,  Georgia." 

Some  question  having  been  raised  as  to  the 
suflldeocy  of  this  affidavit,  the  point  is  dealt 
with  in  the  opinion. 

Ii.  D.  McGregor  and  S.  H.  Sibley,  for  plain- 
tiff in  error.  E.  P.  Davis,  for  defendants  in 
error. 

COBB,  J.  (after  stating  the  foregoing  facts). 
1.  The  charter  of  the  town  of  Warrenton 
provides  that  the  municipal  authorities  may 
from  time  to  time  elect  a  marshal,  who  shall 
remain  in  office  12  months,  unless  removed. 
Acts  1839,  p.  212,  §  5.  One  regularly  elected 
to  the  charter  office  of  marshal  of  the  town 
of  Warrenton  cannot,  during  the  term  for 
which  he  was  elected,  be  legally  discharged 
from  that  office,  unless  removed  in  the  man- 
ner prescribed  by  law.  See,  in  this  connec- 
tion, Shaw  V.  Mayor  and  Council  of  Macon, 
21  Ga.  280.  If,  however,  the  municipal  au- 
thorities of  the  town  of  Warrenton  create  an 
office  which  the  charter  does  not  provide  for, 
and  elect  one  to  the  office  thus  created,  they 
may,  at  their  pleasure,  abolish  the  office,  and 
thus  discharge  the  municipality  from  liabil- 
ity to  the  officer,  notwithstanding  his  term  as 
prescribed  by  the  ordinance  creating  the  of- 
fice has  not  expired.  City  Council  of  Au^ 
gusta  V.  Sweeney,  44  Ga.  463,  9  Am.  Rep. 
172.  The  proceedings  of  the  municipal  au- 
thorities shown  in  the  exhibits  to  the  peti- 
tion can  be  construed  in  two  ways;  that  is, 
creating  two  offices  of  marshal,  or  recog- 
nizing the  charter  office  of  marshal,  and  cre- 
ating in  addition  thereto  the  new  office  of 
night  marshal.  If  they  be  construed  as  pro- 
viding for  two  officers,  each  having  the  pow- 
ers and  duties  of  a  marshal,  then  the  action 
was  either  void,  as  beyond  the  charter  au- 


thority of  the  defendants,  or  neither  of  the 
offices  thus  provided  for  was  the  charter 
office  of  marshal  The  charter  provided  for 
only  one  marshal,  and  recognized  no  such 
office  as  night  marslial;  and,  therefore,  if 
the  action  of  the  defendants  be  construed  as 
referring  to  such  an  office,  the  position  to 
which  Raley  was  elected  was  a  creation  of 
the  defendants.  Under  either  view,  Raley 
was  never  elected  to  a  charter  office,  and, 
when  the  office  to  which  he  was  elected  was 
abolished,  his  right  to  tender  his  services  and 
demand  compensation  was  at  an  end.  But 
it  is  said  that  the  petition  as  originally  fram- 
ed was  not  to  recover  salary  due  an  officer, 
but  was  to  recover  an  amount  due  under  a 
contract  of  employment  between  the  town 
authorities  and  Raley.  The  petition  is  not 
capable  of  this  construction.  The  words 
"employment"  and  "employ*'  may  have  been 
in  the  petition,  but  the  words  "office"  and 
"officer"  are  more  prominent  in  the  allega- 
tions, and  the  averments  as  a  whole  leave 
no  other  impression  than  that  it  was  the  pur- 
pose of  the  pleader  to  treat  the  position  which 
Raley  occupied  as  that  of  an  officer, ^rather 
than  that  of  an  employ^  under  contract 
Giving  the  petition  the  construction  indicat- 
ed, it  set  forth  no  cause  of  action.  The  pur- 
pose of  the  amendment  being  to  recover  un- 
der a  contract  of  employment,  if  it  set  forth 
any  cause  of  action  at  all,  it  was  one  entire- 
ly new  and  distinct  from  that  attempted  to 
be  alleged  in  the  original  petition.  It  may 
be  that  the  municipal  authorities  could  make 
a  binding  contract  for  a  specified  time  with 
an  individual  for  the  performance  of  serv- 
ices of  the  character  Indicated  in  the  petition. 
See  Alexander  v.  City  of  Americus,  61  Ga. 
36.  But  upon  this  question  we  do  not  now 
pass. 

2.  The  signature  of  the  affiant  is  necessary 
to  the  validity  of  an  affidavit  in  this  state. 
Hathaway  v.  Smith,  117  Ga.  946,  43  S.  E. 
984,  and  case  cited;  Beach  v.  Averett,  106 
Ga.  74,  31  S.  E.  806,  71  Am.  St  Rep.  239. 
The  pauper  affidavit  if  an  affidavit  at  all, 
is  therefore  the  affidavit  of  M.  N.  Raley.  The 
question  therefore  is,  does  it  appear  suffi- 
dentiy  from  the  face  of  the  affidavit  that  the 
affiant  is  the  plaintiff,  in  error?  The  plaintiff 
in  error  is  Mrs.  Joseph  Raley,  and  the  Jurat 
of  the  officer  who  administered  the  oath  is, 
in  effect  a  certificate  that  Mrs.  Joseph  Raley 
appeared  before  him  ahd  subscribed  this  af- 
fidavit; and  the  affiant  M.  N.  Raley,  is  thus 
identified  as  the  same  person  who  is  referred 
to  in  the  body  of  the  affidavit  as  Mrs.  Jo- 
seph Raley.  See,  in  this  connection,  Loeb  v. 
Smith,  78  Ga.  504,  3  S.  B.  468.  The  affidavit 
was  sufficient  to  relieve  the  plaintiff  in  er- 
ror from  the  payment  of  costs. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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(68  8,  C.  489) 

LITTLB  V.  PRESBYTERIAN  CHURCH  OF 

FliORBNCB. 

(Supreme  Coart  of  South  Carolina.    April  19, 

1904.) 

CmCSrSBIEB— BEMOVAL  OF  BODIES— INJUNC- 
TION. 

1.  Though  a  church  which  has  allowed  its 
members  to  bury  their  dead  on  the  church  lot 
for  20  years  has  dedicated  such  part  of  its  lot 
to  burial  purposes,  it  will  not  be  enjoined,  where 
the  cemetery  is  much  neglected,  and  the  church 
is  about  to  be  removed,  and  the  graves  will  be 
left  in  the  very  midst  of  the  most  active  busi- 
ness, from  selling  the  lot  and  removing  the  bod- 
ies to  another  place. 

Action  by  Valcour  Little  against  the  Pres- 
byterian Church  of  Florence  to  enjoin  It 
from  removing  the  body  of  a  deceased  mem- 
ber of  his  family  from  the  cemetery.  H.  O. 
McOall  and  S.  T.  Burch  intervene  by  peti- 
tion.   Injunction  denied. 

George  Galletly  and  S.  W.  G.  Shipp,  for 
petitioners.  Wilcox  &  Wilcox  and  J.  P.  Mo- 
Neil,  contra. 

WOODS,  J.  The  Presbyterian  Church  of 
Florenpe  wishes  to  sell  its  church  lot  with  a 
view  of  building  its  house  of  worship  on  a 
more  suitable  site.  The  lot  attached  to  the 
church  was  used  as  a  cemetery  from  about 
1861  to  1886.  To  test  the  right  of  the  church 
to  sell  the  property,  Including  the  ground  used 
as  a  cemetery,  Valcour  Little  instituted  this 
friendly  proceeding  to  enjoin  the  church  from 
removing  the  remains  of  his  daughter,  burled 
in  the  cemetery.  Subsequently,  H.  O.  Mc* 
Call  and  S.  T.  Burch  intervened  in  earnest 
hostility  to  the  sale  of  the  land  used  as  a 
cemetery,  or  the  ranoyal  of  the  bodies  of  their 
relatlTes  therefrom. 

The  referee  appointed  by  this  court  has 
taken  much  testimony  relating  to  the  history 
of  the  church  and  cemetery,  and  their  con- 
nection with  each  other,  and  also  as  to  the 
reason  of  the  congregation  for  desiring  to  sell 
the  property  and  rebuild  elsewhere.  We  do 
not  think  it  necessary  to  go  into  any  extend- 
ed examination  of  the  title  of  the  church. 
James  McCov^n  had  title  to  the  land  for  the 
life  of  Mrs.  Ross.  From  his  whole  course  of 
conduct  In  turning  over  the  property  to  the 
church,  and  from  the  torms  of  the  deed  of 
theremalnderman,  W.  H.  Ross,  to  the  church. 
It  was  manifest  that  the  property  was  intend- 
ed to  belong  to  the  Presbyterian  Church  of 
Florence,  As  an  incident  of  this  dedication 
and  use  by  the  church,  it  was,  no  doubt, 
contemplated  that  some  of  the  land  should  be 
used  as  a  cemetery,  in  accordance  with  the 
almost  universal  custom  of  the  time.  The 
privilege  of  interment  was  not  confined  to 
members  of  the  church  or  their  families,  but 
the  church  officers  exercised  some  general 
oversight  and  control,  to  the  extent  of  exclud- 
ing such  interments  as  were  objectlonaUe. 
Subject  to  ordinary  church  uses  and  to  this 
Qupervlsion  and  control,  we  think  the  church 
dedicated  the  land  as  a  place  for  the  burial 
Df  the  dead,  and  in  pursuance  of  this  dedica- 


tion it  was  so  used  for  over  20  years.  It  is 
important  to  observe  that  no  lots  were  sold 
and  no  consideration  paid  for  the  burial  privi- 
lege allowed. 

The  testimony  makes  it  perfectly  dear  that 
the  location  has  now  become  entirely  unsuit- 
able for  a  place  of  worship  on  account  of  the 
proximity  of  railroad  traclu,  over  which  trains 
frequently  pass  during  the  church  s^vlce. 
Without  the  aid  expected  from  the  sale  of 
this  property,  the  congregation  would  not,  at 
least  for  a  considerable  time,  be  able  to  build 
another  church.  In  1886  interments  in  this 
cemetery  were  forbidden  by  the  municipal 
authorities,  and  none  have  taken  place  since 
that  time.  The  church  proposes,  before  sur- 
rendering possession  of  the  property  to  the 
purchaser,  to  remove  all  bodies  buried  there, 
and  reinter  them  in  a  decent  and  ordwly 
manner  in  the  new  cemetery  now  in  general 
use  in  the  community;  and  also  to  remove 
and  re-erect  the  monuments  and  gravestones 
-^11  at  its  own  expense,  unless  persons  in- 
terested prefer  to  take  such  action  on  their 
own  behalf.  The  question  is  whether,  under 
these  circumstances,  the  churdi  should  be 
enjoined  from  selling  the  property  and  re- 
moving the  bodies  in  the  manner  proposed. 

When  a  cemetery  association  ol*  church 
sells  particular  lots  in  a  cemetery,  the  pur- 
chaser becomes  the  owner  of  the  soil,  and 
manifestly  his  right  to  its  possession  pro- 
tects interments  made  by  him  from  disturb- 
ance. In  re  Brick  Presbyterian  Church,  $ 
Edw.  Ch.  166.  It  Is  also  true,  as  a  general 
proposition,  that,  where  ground  has  been  ded- 
icated to  the  public  for  use  as  a  cemetery,  the 
owner  cannot  afterward  resume  possession,, 
or  remove  the  bodies  interred  therein,  al^ 
though  he  has  received  no  consideration  for 
its  use,  and  the  interments  were  made  mere- 
ly by  his  consent  Beatty  et  al.  v.  Kurtz  et 
al,  2  Pet  668,  7  L.  Ed.  621;  Wolford  v.  Cem- 
etery Association  (Minn.)  66  N.  W.  66;  Hook 
V.  Joyce  (Ky.)  22  S.  W.  651,  21  L.  R.  A.  96; 
Colbert  v.  Shepherd  (Va.)  16  S.  B.  246.  This 
doctrine  is  somewhat  anomalous,  and  is  not 
to  be  extended  beyond  the  principle  upon 
which  it  is  foimded.  That  principle  is  that 
the  most  refined  and  sacred  sentiments  of 
humanity  cluster  around  the  graves  of  de- 
parted loved  ones,  and  that  vrhen  these  sen* 
timents  have  become  associated  and  connect* 
ed  with  a  particular  spot  of  ground  by  the 
invitation  or  consent  of  the  owner,  he  shall 
not  for  any  secular  purpose  disturb  them^ 
There  is  no  right  of  property  In  a  dead  body, 
in  the  ordinary  sense  in  which  the  word 
''property"  is  used,  but  the  law  recognises  a 
family  right,  which  descends  ftom  genera- 
tion to  generation,  to  protect  the  bodies  ol 
deceased  relatives  from  IndignRy,  and  the 
ground  in  which  they  are  i&terred  from  un- 
necessary invasion  or  disturbance.  6  Gyc. 
720.  It  does  not  follow,  however,  that  there 
are  no  circumstances  which  will  warrant  a 
church  in  changing  the  location  of  its  bouse 
of  worship  and  removing  the  bodies  interred 
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an  itB  ground.  The  very  delicate  question  to 
De  decided  In  each  case  Is  whether,  haTlng 
all  the  circumstances  in  ylew,  the  proposed 
remoTal  should  be  regarded  an  undue  Intru- 
sion on  the  tender  sensibilities  of  those  Inter- 
ested. In  the  consideration  it  should  be  re- 
membered that  In  this  comparatively  new 
country  the  dead  have  often  been  buried  In 
very  unsuitable  places,  and  that  removals 
have  often  taken  place  in  the  exercise  of  the 
most  tender  sentiment,  In  view  of  the  future 
forgetfulness  and  disregard  of  the  old  neigh- 
borhood graveyards  as  the  country  Is  chan- 
ged and  developed.  If  such  removals  by  pri- 
vate individuals  tend  to  promote,  rather  than 
destroy,  reverence  for  the  dead,  the  court 
should  certainly  hesitate  to  prevent  such  ac- 
tion by  a  church,  when  It  seems  to  the  court 
that  such  removal  would  have  a  like  result 
The  evidence  Is  clear  that  this  cemetery  is 
much  neglected,  and  Its  condition  is  not  such 
as  to  stimulate  any  of  the  finer  sentiments  of 
respect  due  to  the  dead.  If  the  church  Is 
removed,  It  Is  extremely  probable  that  It 
will  be  still  more  neglected.  Nearly  all  those 
who  are  concerned  have  Indicated  their  pur- 
pose to  remove  their  dead  to  the  new  ceme- 
try,  and  some  have  already  done  so.  The 
few*  remaining  graves  will  be  left  in  the  very 
midst  of  the  most  active  business  life.  When 
those  who  now  care  for  them  as  sacred  shall 
pass  away,  and  the  relationship  of  future 
generations  to  these  dead  becomes  more  re- 
mote, there  Is  little  room  to  doubt  that  they 
will  be  almost,  If  not  entirely,  forgotten,  and 
the  land  used  for  other  purposes.  So  far, 
therefore,  from  the  proposition  of  the  church 
to  sell  the  property  and  remove  the  dead  to 
the  city  cemetery  Indicating  any  disregard 
of  the  sacredness  of  the  association,  we 
think,  if  carried  out.  It  will  promote  in  the 
highest  degree  the  very  high  purpose  which 
those  who  object  wish  to  conserve.  This 
conviction  Is  much  strengthened  by  the  fact 
that  most  of  those  who  have  their  dead  in- 
terred here  prefer  to  have  their  bodies  re- 
moved. It  Is  no  light  thing  to  disturb  the 
resting  place  of  the  dead,  but  we  think,  in 
these  exceptional  circumstances.  It  is  prop- 
er and  right  to  do  so. 

It  can  hardly  be  contended  that  the  Interests 
of  the  church.  In  view  of  the  peculiar  facts, 
should  be  absolutely  sacrificed  to  the  wishes  of 
a  few  of  those  whose  dead  have  been  burled  in 
its  land  by  its  permission.  The  preservation 
of  the  solemnity  and  dignity  so  essential  to 
public  worship  makes  the  removal  absolutely 
necessary.  It  has  been  made  to  appear  that 
this  object  probably  cannot  be  accomplished 
without  the  sale  of  this  property.  The  church 
proposes  to  remove  and  relnter  the  dead  with 
respect  and  decency  In  a  much  more  suitable 
place.  While  we  entertain  the  highest  re- 
spect and  great  sympathy  for  the  sentiments 
of  tinofe  who  object  to  the  removal  of  their 
dead,  the  court  cannot,  In  the  exercise  of  Itft 
discretion,  stop  the  development  of  the 
4^hurch.  when  we  do  not  think  its  contemplat- 


ed action  should  be  regarded  as  offei^ding 
the  most  delicate  sensibilities.  This  conclu- 
sion is  well  supported  by  authority.  1  Wash- 
bum  on  Real  Property,  35;  Wlndt  v.  Church, 
4  Sandf.  Gh.  471;  Land  Co.  v.  Jenkins  (Ala.) 
18  South.  565,  56  Am.  St  Rep.  31;  Price  v. 
Church,  4  Ohio,  515. 

While  we  have  no  doubt  of  the  right  of  the 
church  to  sell  property  dedicated  to  Its  use, 
we  do  not  discuss  that  question,  because  it 
does  not  appear  the  petitioners  who  make  it 
are  members  of  the  church  and  have  an  In- 
terest In  Its  decision. 

For  the  reasons  herein  stated,  the  petition 
for  Injunction  la  denied. 


(68  8.  C.  515) 
LEAGUB  V.  STRADLBT. 
(Sapreme  Court  of  South  CSaiolhia.   April  20, 
1904.) 

HSOLIOSNOB— DANOEBOUS  PUEiaSBS. 

!•  Where  a  cuatomer,  by  Invitation  of  the 
merchant,  places  packages  behind  his  counter, 
and  thereafter  In  getting  them  falls  through  a 
trapdoor,  shut  at  the  time  when  the  padcages 
were  placed  there,  but  left  open  by  the  negli- 
gence of  the  merchant,  he  is  liable  for  resulting 
mjuries. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenyille  County;  Aldrich,  Judge, 

Action  by  Hattie  K.  League  against  C.  D. 
Stradley.  From  Judgmeort  for  plaintur,  de- 
fendant appeals.    Afiirmed. 

Haynsworth,  Parker  St  Patterson  and  B.  A. 
Morgan,  for  appellant  McCulIough  St  Mc- 
Swaln,  for  respondent 

POPE,  C.  J.  The  plaintiff  brought  an  ac- 
tion against  the  defendant  to  recover  $5,000 
damages  by  reason  of  her  fall  through  a 
trapdoor  in  the  defendant's  store.  In  Green- 
ville, S.  C,  on  the  20th  December,  1902; 
she  having  fractiured  a  bone  of  her  left  limb, 
due,  she  claims,  to  the  carelessness  and  neg- 
ligence of  the  defendant  as  proprietor  of  said 
store.  The  Jury  found  a  verdict  for  the  plain- 
tiff in  the  sum  of  $500.  After  entry  of 
Judgment  on  the  verdict  the  defendant  has 
appealed  therefrom.  His  grounds  of  appeal 
are  ^nfined  to  the  refusal  of  the  circuit 
Judge  to  grant  the  motion  of  the  defendant 
for  a  nonsuit  at  the  close  of  plaintiff's  testi- 
mony. Such  grounds  of  appeal  are  as  fol- 
lows: 

"(1)  It  is  submitted  that  the  general  invi- 
tation which  a  merchant  extends  to  the  public 
applies  only  to  such  portions  of  his  premises 
as  are  open  for  the  public,  and  not  to  those 
portions  behind  the  counter  or  those  reserved 
for  the  merchant  and  his  employte;  and  it 
is  further  isubmltted  that  the  evidence  showed 
that  the  place  where  the  plaintiff  was  injured 
was  lK.*hind  the  counter,  a  place  reserved  for 
the  defendant  and  his  clerks,  and,  there  be- 
ing no  evidence  of  any  Invitation  from  the 
defendant  to  enter  thereon,  his  honor  erred 
in  not  granting  a  nonsuit  on  these  grounds 
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(2)  It  Is  submitted  that  there  was  no  evi- 
dence  tending  to  show  that  the  plaintiff  was 
Invited  by  the  defendant  to  go  behind  the 
counter,  where  she  was  Injured ;  that  all  that 
the  testimony  could  be  considered  as  showing 
was  that  In  going  there  the  plaintiff  was  act- 
ing by  consent  or  by  license  of  the  defendant, 
and  his  honor  erred  in  not  so  holding  and 
not  granting  a  nonsuit  (8)  That  his  honor 
erred  in  not  holding  that  where  the  cus- 
tomer, by  the  mere  consent  or  acquiescence  of 
the  storekeeper,  goes  behind  the  counter  In 
a  place  not  Intended  for  the  public,  she  does 
so  at  her  own  risk,  and  takes  the  premises 
as  she  finds  them.  (4)  It  Is  submitted  that 
there  was  no  evidence  tending  to  show  that 
the  defendant  knew,  or  ought  to  have  known, 
that  the  trapdoor  was  open  at  the  time  the 
plaintiff  went  behind  the  counter,  nor  was 
there  any  evidence  tending  to  show  that  he 
was  negligent  In  this  regard,  and  the  circuit 
Judge  erred  In  not  so  holding  and  in  not 
granting  a  nonsuit  (5)  The  complaint  alleged 
an  express  invitation  to  the  plaintiff  by  tne 
defendant  to  go  behind  the  counter.  The  ac- 
tion is  one  for  compensatory  damages  solely. 
The  evidence  Is  that  the  plaintiff  said:  *Mr. 
Stradley,  I  have  come  to  call  for  my  pack- 
ages,' and  that  the  defendant  said,  *A1I  right' 
The  Issue  of  invitation  was  a  vital  one.  The 
evidence  totally  failed  to  support  this  allega- 
tion, and  his  honor  erred  in  refusing  the  non* 
suit" 

We  deem  it  proper  to  reproduce  in  this 
opinion  the  complaint  itself,  which,  omitting 
the  caption  and  formal  part,  is  as  follows: 
"(1)  That  the  plaintiff  Hattle  K.  League  is 
the  wife  of  the  plaintiff  G.  M.  A.  League,  and 
they  reside  In  the  county  and  state  aforesaid, 
and  are  the  parents  of  10  children,  all  of 
whom  reside  with  them.  (2)  That  the  de- 
fendant resides  in  the  county  and  state  afore- 
said, and  was  at  the  time  hereinafter  men- 
tioned, and  is  now,  engaged  in  the  sale  of  dry 
goods  in  the  city  of  Greenville,  county  and 
state  aforesaid.  (3)  That  on  the  10th  day  of 
December,  1902,  the  plaintiff,  Battle  K. 
League,  by  and  with  the  knowledge  and  con- 
sent of  the  defendant,  deposited  certain  pack- 
ages of  goods,  which  she  had  purchased  from 
the  defendant  and  others.  In  the  storeroom 
of  the  defendant.  In  Greenville  city,  county  ^ 
and  state  aforesaid,  she  at  that  time  being 
a  customer  of  the  said  defendant  (4)  That 
thereafter,  to  wit,  on  the  said  19th  day  of 
December,  1902,  she  went  into  the  place  of 
business  of  the  defendant  and  called  for  her 
packages,  and  was  told  by  the  defendant  to 
go  and  get  the  same,  which  she  proceeded  to 
do ;  that  she  went  behind  the  counter  where 
she  had  placed  the  said  packages,  and  by 
and  with  the  knowledge  and  consent  of  the 
said  defendant,  and  upon  his  invitation,  in 
the  manner  aforesaid,  and  as  she  went  behind 
the  counter  where  her  packages  were  deposit- 
ed, she  fell  through  an  open  trapdoor,  which 
the  defendant  had,  carelessly  and  negligent- 
ly, subsequently  opened*  or  permitted  to  be 


opened  and  let  remain  open  there,  without 
giving  this  plaintiff  any  notice  or  warning 
with  reference  thereto,  and  as  to  the  ex- 
istence of  which  she  was  ignorant,  and  the 
said  plaintiff  fell  several  feet  through  the 
said  trapdoor.  (5)  That  after  the  plaintiff, 
Hattle  K.  League,  had  fallen  through  said 
trapdoor,  the  defendant,  hearing  her  cries 
and  exclamation  of  pain,  came  to  her  assist- 
ance, and,  instead  of  having  her  carried  with- 
out effort  upon  her  part  from  where  she  had 
fallen,  as  ordinary  care  would  have  dictated, 
caught  hold  of  her  arm,  and  tried  to  assist 
her  in  that  way — ^the  said  plaintiff,  Hattle  K. 
League,  exclaiming  that  she  was  unable  to 
walk — and,  as  the  said  defendant  had  hold 
of  her  arm  and  was  coaxing  her  to  walk 
up  the  said  steps,  plaintiff  felt  her  left  leg 
give  way,  and  she  suffered  also  great,  ex- 
cruciating physical  pain  and  mental  anguish. 
(6)  That  as  a  result  of  the  said  injury, 
which  was  due  to  the  carelessness  and  neg- 
ligence of  the  defendant  in  the  manner  above 
detailed,  the  plaintiff,  Hattie  K.  League,  was 
confined  to  her  bed  some  six  weeks,  suffered 
great  and  excruciating  physical  pain  and 
mental  anguish,  and  the  plaintiff  expended 
large  sums  of  money  in  trying  to  cure  her,  the 
said  Hattie  K;  League ;  and  the  plaintiff  Hat- 
tie  K.  League  is  permanently  disabled,  so  she 
is  Informed  and  believes,  in  the  said  left  leg, 
and  she  is  thereby  prevented  from  dlschai^ 
ging  the  ordinary  duties  of  life,  being  now 
unable  to  walk,  except  by  the  use  of  crutches, 
all  to  her  damage  In  the  sum  of  $5,000. 
Wherefore  plaintiff  prays  for  judgment 
against  the  defendant  for  the  said  sum  of 
$5,000  and  the  costs  of  this  action." 

The  testimony  offered  by  the  plaintiff  tend- 
ed to  establish  these  allegations  of  the  com- 
plaint: That  the  plaintiff  was  the  wife  of 
G.  M.  A.  League,  and  resided  in  the  county  of 
Greenville  and  state  aforesaid,  and  was  the 
mother  of  10  children.  That  on  the  20th  day 
of  December,  1902,  the  plaintiff,  with  the 
knowledge  and  consent  of  the  defendant,  de- 
posited in  the  defendant's  store,  and  at  a 
point  behind  his  counter  selected  by  bim,  cer- 
tain packages  of  goods  that  she  had  pur^ 
chased  from  the  defendant  and  others,  at 
the  same  place,  behind  the  counter  first 
chosen  by  the  defendant  That,  in  the  after- 
noon of  the  same  day,  the  plaintiff,  entering^ 
the  store  of  the  defendant  from  a  side  en- 
trance on  Coffee  street,  in  said  city,  and  be- 
tween 3:30  and  4  o'clock,  found  the  defend- 
ant engaged  in  selling  goods  to  a  customer 
of  his,  and  stated  to  him,  "Mr.  Stradley,  I 
have  come  to  call  for  my  packages,"  and  he 
said  "All  right"  That  the  storeroom  was  at 
the  time  rather  dark;  that,  in  obedience  to 
what  the  defendant  said  to  her,  she  went 
behind  the  counter  and  fell  through  a  trap- 
door about  eight  feet  long  and  two  feet  wide, 
by  which  fall  the  tibia  bone  of  her  left  leg 
was  fractured.  That  she  had  constant  med- 
ical attention  for  the  period  of  six  weeks  Im- 
mediately thereafter,  to  wit,  the  services  of 
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Dr.  T.  T.  Barle  and  Dr.  Qoodett  That  Bhe 
la  now,  although  months  have  elapsed,  unable 
to  walk  except  with  the  use  of  her  crutches. 
That  her  physicians  pronounce  that  the  knee 
will  he  perfectly  stiff.  It  should  have  been 
stated  that  she  suffered  great  agony  while 
her  wounded  leg  was  b^ng  treated.  And  fur- 
ther, that  at  the  time  the  defendant  sold 
her  goods,  early  In  the  morning,  the  defend* 
ant  stood  upon  the  trapdoor,  and  that  said 
trapdoor  was  not  opened  until  a  short  while 
before  she  went  in  the  store  to  get  all  of 
her  packages.  That  the  goods  were  deposited 
behind  the  counter,  so  that  in  going  to  get 
them  it  was  necessary  to  pass  over  the  spot 
where  the  trap  was  located.  Such,  in  fact, 
seems  to  have  been  the  testimony  that  tend- 
ed to  sustain  the  allegations  of  the  complaint 

There  was  no  objection  offered  by  the  de- 
fendant to  the  form  of  the  complaint.  There 
was  no  demurrer.  Primarily,  therefore,  it 
appears  that  the  complaint  stated  a  cause 
of  action.  However,  if  ttiis  was  so,  it  does 
not  preclude  the  granting  of  the  motion  of  de- 
fendant, if  there  should  have  been  no  testi- 
mony offered  in  support  of  the  material  al- 
legations of  the  complaint.  The  circuit  judge, 
in  the  interest  of  fairness,  declined  to  give 
a  r^um6  of  the  testimony  which  tended  to 
support  the  allegations  of  the  complaint,  but 
contented  himself  with  saying,  "I  think  there 
is  some  testimony  in  support  of  the  allega- 
tions of  the  complaint,  and  the  motion  for  a 
nonsuit  must  be  refused." 

Ih  the  first  ground  of  appeal,  the  appellant 
is  correct  in  stating  ''that  the  general  invita- 
tion which  a  merchant  extends  to  the  public 
applies  only  to  such  portions  of  his  premises 
as  are  open  for  the  public,  and  not  to  those 
portions  behind  the  counter,  or  those  reserved 
for  the  merchant  and  his  employes."  But  it 
must  be  said  that  where  a  proprietor  of  a 
store  notifies  his  customer  to  go  behind  his 
counter,  or  into  that  place  usually  set  aside 
for  the  use  of  the  merchant  and  his  em- 
ployes, he  advances  beyond  the  principle  in 
which  we  have  just  announced  our  concur- 
rence. As  proprietor,  he  has  a  right  to  make 
and  unmake  rules  for  the  government  of  his 
premises.  Wherever,  therefore,  as  is  con- 
tended in  this  case,  and  to  which  testimony 
has  been  addressed  under  the  very  allegations 
of  the  complaint  itself,  the  merchant  places 
the  plaintilTs  goods,  who  is  his  customer,  in 
rear  of  his  counter,  while  she  assists  him, 
with  his  consent,  in  placing  the  goods  behind 
the  said  counter,  he  to  that  extent  has  re- 
laxed the  rule  announced  by  the  appellant 
herein,  to  which  we  have  given  our  concur- 
rence, and  substituted  therefor  a  new  rule. 
If  the  merchant,  knowing  that  one  of  his  cus- 
tomers, by  his  consent  and  at  his  invitation, 
places  packages  of  goods  behind  his  counter, 
it  is  an  accommodation,  it  is  true,  and  should 
merit  consideration  from  the  customer  for 
such  indulgence;  but,  in  addition  to  all  these 
matters,  the  customer  comes  for  her  goods 
and  applies  to  him  in  the  language  of  the 
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witness:  "Mr.  Stradley,  I  have  come  to  call 
for  my  packages;"  he,  being  busy  at  the  time 
in  serving  a  customer,  replied,  ''All  right"— 
it  is  as  far  as  if  he  had  notified  her  to  go  be- 
hind Ills  counter;  and  if  the  trapdoor  was 
left  open  by  the  carelessness  or  negligence  of 
the  defendant,  without  the  knowledge  of  the 
plaintiff,  and  testimony  to  these  facts  were 
adduced,  it  would  present  facts  which  it  was 
necessary  for  the  jury  to  pass  upon.  On  this 
we  must  overrule  this  ground  of  exception. 

As  to  the  second  exception,  it  seems  to  us 
that,  in  relating  the  circumstances  testified 
to  in  our  consideration  of  the  'first  ground  of 
appeal,  this  ground  of  exception  cannot  be 
sustained.  What  effect  should  be  given  to 
the  language  used  by  the  plaintiff  and  that 
used  by  the  defendant  should  be  left  for  the 
jury,  because  they  have  the  right  to  draw  in- 
ferences naturally  clustering  about  the  lan- 
guage actually  used. 

Now,  as  to  the  third  exception,  we  would 
sustain  the  position  that  the  mere  consent  of 
the  proprietor  that  the  customer  should,  of  his 
or  her  own  motion,  go  in  rear  of  the  coun- 
ter, entailed  no  serious  responsibility  upon 
the  defendant  Tet  where  a  proprietor  has 
placed  the  property  ahready  paid  for  by  his 
customer  in  rear  of  the  counter,  and  when 
applied  to  for  said  goods,  at  his  consent  or 
implied  solicitation,  she  goes  to  that  very  spot 
selected  by  him  in  rear  of  his  counter,  at  a 
trapdoor  which  has  been  left  open  without 
the  knowledge  of  his  customer,  the  circum- 
stances are  changed,  and  a  different  rule  of 
conduct  would  be  rendered  necessary  by  the 
defendant 

In  regard  to  the  fourth  exception,  it  seems 
to  us  that  our  case  of  Freer  v.  Cameron,  4 
Rich.  Law,  228,  55  Am.  Dec.  663,  is  conclu- 
sive upon  this  point;  for,  in  the  case  just 
cited.  Judge  Withers,  announcing  the  Judg- 
ment of  the  court  says:  "The  first  ground 
of  appeal  questlous  the  liability  of  defendant, 
assuming  that  the  evidence  makes  a  case 
sustainable  against  some  one.  In  all  that  oc- 
curred between  Mrs.  Freer  and  her  compan- 
ion, the  only  witness  in  this  case,  and  the  de- 
fendant's agent  or  clerk,  the  latter  was  act- 
ing strictly  in  the  lines  of  his  employment 
in  capacity  of  representative  of  his  princi- 
pals. If,  therefore,  he  was  guilty  of  any  neg- 
ligence at  all  which  was  actionable,  it  must 
be,  upon  all  reason  and  authority,  such  as  in- 
volves the  responsibility  of  the  defendants." 
We  might  go  further  in  our  quotation  from 
the  case  just  cited,  but  it  will  only  incumber 
the  record,  although  it  does  seem  that  there 
are  many  points  of  similarity  between  the 
case  now  at  bar  and  the  case  just  dted.  This 
exception  must  be  overruled. 

Lastly,  in  relation  to  the  fifth  exception,  we 
must  agree  with  the  respondent  that  there 
was  no  expressed  invitation  by  the  defendant 
to  the  plaintiff  to  go  behind  his  counter,  in 
the  complaint  nor  does  the  complaint  so  al- 
lege. An  invitation  may  be  Implied  as  well 
as  expressed,  and  it  is  the  duty  of  the  Jnty, 
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In  coming  to  a  conclusion  on  tbe  'te8tinion7 
offered,  to  say  whether  the  language  used  by 
the  defendant  in  its  connection  involved  an 
Invitation  to  the  plaintiff.  It  is  no  part  of 
the  duty  of  the  circuit  judge  to  determine  the 
effect  of  oral  testimony.  The  wisdom  of  the. 
law  has  confined  that  duty  to  the  jury.  This 
exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be,  and  it  la 
hereby,  affirmed. 

(68' S.  C.  823) 

ROBERT  BUIST  00.  v.  LANCASTER  MER- 
CANTILE CO. 
(Supreme  Court  of  South  Carolina.    April  20, 
1904.) 

NEW   TBIAL— DI8BE0ABD  OF  INSTBUCTI0N8— 
CONTBAGT   OW  SALE. 

1.  Where  the  instructions  are  disregarded  by 
the  junr,  a  new  trial  should  be  granted. 

2.  Where  a  written  agreement  for  the  sale 
of  goods  is  silent  as  to  the  freight,  the  agree- 
ment of  the  parties  as  to  the  payment  of  the 
freight  may  be  shown  by  parol. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  Dantzler,  Judge. 

Action  by  the  Robert  Buist  Company 
against  the  Lancaster  Mercantile  Company. 
From  judgment  for  plaintiff,  it  appeals.  Re- 
versed. 

R.  B;  &  R.  B.  Allison,  for  appellant  Green 
&  Hines,  for  respondent 

POPE,  C.  J.  The  Robert  Buist  Company, 
of  Philadelphia,  Pa.,  entered  into  a  contract 
with  the  Lancaster  Mercantile  Company,  a 
corporation  located  at  Lancaster,  S.  C,  of 
which  the  following  is  a  copy: 

'*The  consolidated  order,  marked  'A,'  above, 
reads  aa  follows: 

**  *John  Mahan.  Order  No.  102.  Lancaster, 
Oct  24,  1900.  Robert  Buist  Co.,  Philadel- 
phia, Pa.    Order  X  sheet 

Onion  sets:  Bbls.  Price  per  bush. 

Yellow  or  red 6 2  26 

White  or  silver  skin 8 2  75 

Seed  potatoes:  Bbls.  Price. 

Houlton  Maine  Rose — 50 2  65 

Bliss  Triumph ;;40 2  75 

Breeaes  Peerless  .<.....  .26 265 

Early  Goodrich  10 2  65 

One  bu.  red  vai.  beans,  at  8.40. 

"  'Signature,  Lancaster  Mercantile  Co., 
Lancaster,  S.  C. 

"  'Ship  Feb.  Isf 

"*Thls  order  is  absolute  and  not  subject 
to  countermand,  but  subject  to  any  decline 
occurring  on  eastern  grown  stock  to  date  of 
shipment'  I  had  to  cut  to  get  order.  Con- 
firm same  If  accepted." 

The  letter  marked  "B"  reads  as  follows, 
to  wit: 

"Philadelphia,  Pa.,  Nov.  2d,  1900.  Lancas- 
ter Mercantile  Co.,  Lancaster,  8.  C— Qentle- 
men:  We  are  In  receipt  of  your  valued  order 
through  our  Mr.  Mahan,  which  we  accept, 
and  will  forward  at  the  proper  time  as  agreed. 
Yours  very  truly,  Robert  Buist  Co.** 

f  1.  8m  New.Trial,  vol.  87«  Cent  Dig.  1 1S8. 


Diif  erences  sprang  up  between  the  parties 
to  the  contract  which  mainly  related  to  the 
question  as  to  the  payment  of  freight  from 
Philadelphia,  Pa.,  tp  Lancaster,  S.  O,  on  the 
merchandise  which  was  embraced  in  the  oon- 
tract  It  so  happened  that  50  barrels  of  the 
seed  Irish  potatoes,  under  the  contract  were 
delivered,  and  when  the  check  for  $97.40. 
which  was  the  actual  cost  of  the  potatoes 
themselves,  was  sent  to  the  Robert  Buist 
Company,  they  returned  same  because  the 
Robert  Buist  Company  demanded  that  the 
Lancaster  Mercantile  Company  should  pay 
$36k  which  was  the  freight  on  the  said  50  bar- 
rels of  potatoes.  It  may  be  said  that  thia 
was  the  beginning  of  their  differences.  And 
when  the  76  barrels  of  seed  Irish  potatoes 
reached  Lancaster,  S.  Ct  the  Lancaster  Mer- 
cantile Company  refused  to  accept  the  same 
unless  it  was  understood  tliat  they  should  pay 
no  freight  charges  theieon.  Whereupon  the 
Robert  Buist  Company  telegraphed  them  that 
they  would  order  the  75  barrels  reshipped  to 
Philadelphia,  but  would  hold  the  Lancaster 
Mercantile  Company  responsible  for  freight 
both  ways,  and  expenses  connected.  Accord- 
ingly the  75  barrels  were  reshipped.  Al- 
though the  Robert  Buist  Company  never  ac- 
cepted the  check  for  |97.40,  yet  both  parties 
admit  that  sum  to  be  due.  The  Robert  Boist 
Compaoy,  as  plaintiff,  brought  this  action  in 
the  court  of  common  pleas  for  Lancaster 
against  the  Lancaster  Mercantile  Company, 
as  defendant,  to  recovw  the  sum  of  $241.40, 
which  sum  embraced  (97.40,  admitted  by 
both  sides,  and  also  |36  freight  on  the  first 
50  barrels,  and  also  $108  freight  both  ways  on 
the  75  barrels.  Defendant  denied  all  liability, 
except  for  the  $97«40. 

At  the  trial,  defendant  sought  to  show  that 
while  no  reference  is  made  in  the  contract  as 
to  freight  it  was  agreed  at  the  time  of  the 
contract  that  the  merchandise  should  be  de- 
livered at  Lancaster,  S.  C,  without  any 
charge  for  freight  against  the  defendant 
Steady  and  serious  contention  was  carried  ou 
In  the  effort  to  introduce  testimony  on  this 
issue,  but  the  circuit  Judge  held  that  it  was 
not  competent  for  the  defendant  to  enlarge 
the  written  contract  and  further  held  that 
where  a  contract  is  silent  in  r^ard  to  the 
freight  charges  on. merchandise  shipped  from 
one  point  to  aufother,  to  wit  from  the  place 
of  the  seller  to  the  place  of  the  buyer»  the 
law  holds  that  the  delivery  is  at  the  place  of 
the  seller,  and  consequently  all  costs  for 
freight  between  the  two  points  is  to  be.  paid 
by  the  buyer.  This  he  held  when  testimony 
was  offered,  and  he  so  charged  the  Jury;  it 
being  his  duty,  as  he  stated  to  the  Jury,  to 
construe  the  contract  for  them,  it  being  in 
writing.  But  the  Jury  disregarded  this  in- 
struction of  the  presiding  Judge,  and  found 
a  verdict  for  $97.40  for  the  plaintiff. 

Among  other  grounds  for  a  new  trial,  the 
plaintiff  urged  a  disregard  by  the  Jury  of  the 
presiding  Judge's  charge  upon  the  law.  Id 
the  case  of  Dept  v,  Bryce,  16  S.  0.  14,  m 
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court,  througb  the  late  Gblef  Justice  Slinpson 
as  Its  organ,  declared:  "It  needs  no  authority, 
then,  to  say  that  the  jury  is.  bound  to  take 
the  law  from  the  court.  This  principle  ap- 
plies In  every  class  of  cases,  except  one  not 
necessary  now  to  be  considered.  And  when 
the  law  Is  announced  by  the  court,  it  is  the 
law  of  the  case  until  overruled  by  a  higher 
authority.  It  follows,  then,  that  a  verdict  In 
direct  conflict  with  the  law  of  the  court  Is  a 
verdict  against  the  law,  and  wlU  in  all  cases 
be  vacated  in  the  first  instance,  either  sua 
sponte  by  the  Judge,  or  on  motion  of  the  ag- 
grieved party.  •  •  •  If  the  jury  could 
question  the  charge  of  the  judge,  the  result 
would  be  that  hi  every,  case  the  whole  case, 
both  law  and  facts,  would  go  to  the  jury,  un- 
der the  hope  thai  whatev^  might  be  the 
charge  of  the  judge  at  the  time,  he  could  be 
satisfied  afterwards  that  he  was  in  error. 
This  could  not  be  tolerated.  It  would  degrade 
the  judiciary  and  unhinge  the  whole  system. 
The  argument  of  the  respondent,  by  which 
he  attempts  to  draw  a  distinction  between  a 
verdict  contrary  to  the  duirge  of  the  judge 
and  one  contrary  to  law,  though  ingenious, 
falls  to  meet  the  case.  In  fact,  that  doctrine 
would  open  the  door  to  the  very  evil  which 
a  separation  of  the  powers'and  duties  of  the 
court  and  jury  was  intended  to  prevent.  So 
far  as  tile  jury  is  concerned,  there  is  no  such 
thing  as  the  charge  of  the  judge  being  con- 
trary to  law,  because,  whatever  may  be  his 
charge,  it  is  tiie  law  to  them/'  There  axe 
other  cases  in  our  Reports  which  ore  fully  In 
accord  with  what  we  have  quoted.  The  cir- 
cuit judge  having  charged  the  law,  and  it 
having  been  disregarded  by  the  jury,  there 
must  of  necessity  be  a  new  triaL 

We  think,  however,  that  it  was  competent 
for  the'  defendant,  as  purchaser,  to  rebut  the 
presumption  that  he  was  to  pay  the  freight, 
and  to  show  by  parol  testimony  that  the  plain- 
tiff agreed  to  do  so.  The  written  agreement 
was  silent  on  this  subject,  and  such  testi- 
mony would  not  alter  or  vary  the  contract 
as  reduced  to  writing.  21  A.  ft  E.  Ehicy. 
Law,  1004.  Of  course,  the  plaintiff  should 
be  allowed  to  introduce  testimony  on  this 
sut^ect  in  reply. 

It  is  therefore  ordered  and  adjudged  by 
this  court  that  the  judgment  of  the  circuit 
court  be  reversed,  and  the  action  remanded 
to  that  court  for  a  new  trial  de  novo. 


(08  8.  G.  640) 

STATE  ez  rel.  OUENTHER  et  al.  v. 
CHARLESTON  LIGHT  &  WA- 
TER 00. 

(Supreme  Court  of  South  Carolina.    April  20, 
1904.) 

NAVIOABUB    ST&EAX  —  0B8TBUCTI0RB— MANDA- 
MUS—NUXSANCB. 

1.  Mandamus  will  not  be  granted  to  compel 
the  removal  of  a  dam  obstructing  a  navigaole 
stream,  where  petitloDers  show  do  special  in- 
jury resulting  to  them  other  than  that  common 
to  the  genenu  public. 


2.  A  temporary  obstmctioa  of  a  navUrable 
stream  while  remodeling  a  lock  in  a  dam,  the 
first  one  having  proved  defective.  Is  not  such 
an  obstruction  as  will  constitute  a  nuisance. 

Petition,  in  the  original  Jurisdiction  of  this 
court,  by  Pauline  M.  Guenther,  C.  O.  Witte, 
A.  M.  Lee,  Henry  A.  M.  Smith,  Henry  E. 
Young,  and  Paul  Grant,  for  writ  of  manda- 
mus against  the  Charleston  Light  &  Water 
Company.    Writ  denied. 

Buist  A  Buist,  MitcbeU  &  Smith,  and 
Smythe,  Lee  &  Frost,  for  petitioners.  W.  C. 
Miller  and  P.  H.  Gadsden,  for  respondent. 

POPB,  0.  J.  The  relators  above  named 
have  applied  to  this  court,  in  its  original  ju- 
risdiction, for  a  writ  of  mandamus  to  com- 
pel the  respondent  to  open  up  to  navigation 
Goose  creek,  a  navigable  stream  in  the  coun- 
ty of  Berkeley,  in  the  state  aforesaid,  across 
^hlch,  from  side  to  side  of  said  Goose  creek, 
the  respondent  has  placed  ^  dam  extending 
from  bank  to  bank  of  said  stream,  thereby 
closing  the  same  to  all  vessels,  boats,  etc.— 
which  occurred  early  in  December,  1903— 
demands  having  been  made  by  the  relators, 
who  are  the  riparian  owners  of  lands  on  each 
side  of  said  Goose  creek  from  the  dam  to 
some  distance  above  said  dam,  upon  the  re- 
spondent to  remove  so  much  of  said  dam  as 
is  essential  to  the  navigation  of  the  wa- 
ters of  said  Goose  creek,  which  the  respond- 
ent has  declhied  to  do.  In  order  to  correct- 
ly apprehend  the  Issues  tendered  by  the  pe- 
tition, as  based  upon  the  facts  alleged  there- 
in, it  will  be  necessary  to  set  forth  the  pe- 
tition in  terms  (omitting  the  caption).  The 
following  is  a  copy  thereof: 

"To  the  Supreme  Court,  of  the  State  of 
South  Carolina:  The  petition  of  Pauline  M. 
Guenther,  O^  O.  Witte.  A.  M.  Lee,  Henry  A. 
M.  Smith)  Henry  E.  Young,  and  Paul  Grant, 
relators  in  the  above-entitled  proceedings, 
respectfully  petitioning  this  honorable  court, 
shows: 

"First  That  under  and  by  "virtue  of  arti- 
cle 5,  §  4,  of  the  Constitution  of  the  state  of 
South  Carolina,  and  section  11  of  the  QodeK>f 
Procedure  of  said  state,  the  Supreme  Court 
of  South  Carolina  has  power  to  issue  writs 
or  orders  of  mandamus,  and  other  remedial 
and  original  writs. 

"Second.  That  under  and  by  virtue  of  an 
act  of  the  General  Assembly  of  South  Car- 
olina, entitled  'An  act  to  incorporate  the 
Charleston  Light  and  Water  Company,'  ap- 
proved the  19th  day  of  February,  1808  [22 
St  at  Large,  p.  084],  the  Charleston  Light 
and  Water  Company  became  incorporated, 
and  is  a  corporation  carrying  on  business  in 
the  state,  under  the  laws  of  South  Carolina, 
and  exercising  its  franchises  thereunder, 
which  act  is  in  terms  set  out  in  Bachlbit  A. 
and  made  a  part  of  this  petition. 

"Thirds  That  on  the  23d  day  of  June,  1908 
the  Honorable  Wm.  Gary  Sanger,  Assistant 
Secretary  of  War,  issued  the  following  ap- 
proval for  respondent's  dam,  to  wit;   'When^' 
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a8»  by  lectioii  9  of  an  act  of  Ck>ngres8,  ap- 
proved March  8,  1899  [30  Stat.  1151,  c.  425 
(U.  S..Ck)mp.  St  1901,  p.  8640)],  entitled  "An 
act  making  appropriationg  for  the  constrnc- 
tion*  repair  and  preservation  of  certain  pub- 
lic works  on  rivers  and  harbors,  and  for  oth- 
er purposes,*'  It  is  provided  that  bridges, 
dams,  dikes,  or  causeways  may  be  built  un- 
der authority  of  the  Legislature  of  a  state 
across  rivers  and  other  waterways  the  nav- 
igable portion  of  which  lies  wholly  within 
the  limits  of  a  single  state,  provided  the  lo- 
cation and  plans  thereof  are  submitted  to 
and  approved  by  the  Chief  of  Engineers  and 
by  the  Secretary  of  War  before  construction 
is  commenced:  And  whereas,  the  Charleston 
light  and  Water  Company,  a  corporation  ex- 
isting under  the  laws  of  the  state  of  South 
Carolina,  having  authority  of  the  Legislature 
of  the  state  of  South  Qarollna  to  construct  a 
dam  across  Goose  creek,  in  said  state,  has 
submitted  a  map  of  the  location  and  plana 
of  the  same,  which  have  been  approved  by 
the  Qhief  of  Engineers:  Now,  therefore,  this 
is  to  certify  that  the  map  of  location  and 
plans  of  said  dam,  which  are  hereto  attached, 
are  hereby  approved  by  the  Secretary  of 
War,  subject  to  the  following  conditions:  (1) 
That  the  engineer  oflElcer  of  the  United  States 
army.  In  charge  of  the  district  within  which 
the  dam  is  to  be  built,  may  supervise  its 
construction,  in  order  that  said  plans  shall 
be  complied  with.  (2)  That  the  prolongation 
of  the  canal  at  both  ends  shall  be, dredged 
to  full  depth  and  width  till  it  meets  the 
channel  of  the  creek.  Witness  my  hand  this 
23d  day  of  June,  1902.  Wm.  Cary  Sanger, 
Assistant  Secretary  of  War.*  That  the  plana 
and  specifications  referred  to  above  by  the 
said  Assistant  Secretary  of  War  provided  for 
a  canal  and  lock  through  said  proposed  dam, 
and  connecting  the  said  stream  on  either  side 
of  said  dam,  having  the  following  dimen- 
sions, to  wit,  a  length  of  55  feet,  a  widtb  of 
18  feet,  and  a  depth  at  low  water  of  7  feet. 

••Fourth.  That  on  or  about  the  '  day 
of  January,  1904,  the  respondent  presented 
to  the  engineer  office  of  the  United  States, 
at  Charleston,  S.  C,  new  plans  and  specifica- 
tions providing  for  a  canal  and  lock  through 
said  proposed  dam,  and  connecting  the  said 
stream  on  either  side  of  said  dam,  having 
the  following  dimensions,  to  wit,  a  length  of 
55  feet,  a  width  of  18  feet,  and  a  depth  at 
low  water  of  7  feet,  which  plans  and  specifi- 
cations do  not  materially  differ  from  the  for- 
mer specifications  above  referred  to,  except 
as  to  the  location  and  construction  of  the 
lock  and  spillway,  and  which  have  not  yet 
been  approved  by  the  Chief  of  Engineers 
and  the  Secretary  of  War. 

"Fifth.  That  under  a  public  call  made  by 
the  captain  of  United  States  engineers  sta- 
tioned at  Charleston,  S.  C,  for  objections,  if 
any,  to  the  aforesaid  new  proposed  plans  and 
specifications,  the  following  propositions 
were  submitted  against  them  on  January  11, 
1904,  to  wit:    •(I)  That  the  dimensions  of  the 


locks  embodied  in  the  spedflcations  submit- 
ted to  the  United  States  government  are  too 
small.  (2)  That.the  dam  in  its  present  state 
does  not  accord  with  the  specifications  as- 
sented to  by  the  United  States  government, 
and  blocks  all  trafllc  on  the  river,  whereby 
the  corporation  has  become  criminally  lia- 
ble, and  may  be  compelled  to  remove  the 
said  dam.* 

"Sixth.  That  in  the  county  of  Berkeley, 
state  of  South  Carolina,  tbere  flows  a  large 
navigable  stream,  known  as  Goose  creek,  in 
which  the  tide  ebbs  and  flows,  and  which 
from  time  immemorial  has  been  capable  of 
navigation  in  fact,  and  has  been  freely  and 
commonly  used  for  navigation  by  the  public 
in  general,  and  especially  by  or  in  behalf  of 
the  riparian  proprietors  and  owners  of  the 
lands,  plantations,  and  fields  lying  upon  the 
borders  of  said  stream.  That  your  relators 
herein  are  the  owners  of  large  tracts  of  lands 
bordering  on  said  stream  at  points  on  which 
the  said  stream  is  navigable  in  fact,  and 
lying  above  the  dam,  hereinbefore  referred 
to,  which  is  behig  erected  by  the  said  the 
Charleston  Light  &  Water  Company,  through 
its  agents  or  contractors,  and  which  said 
stream  as  aforesaid  was  and  la  navigable  in 
fact  from  the  lands  of  your  relators  as  afore- 
said to.  its  mouth,  emptying  into  Cooper 
river,  S.  C,  a  large  navigable  stream,  which 
in  turn  empties  into  Charleston  harbor,  and 
thence  connects  with  the  Atlantic  Ocean;  but 
that  said  navigation  has  been  obstructed  In 
the  past  few  weeks  by  the  said  dam  of  the 
said  the  Charleston  Light  &  Water  Compa- 
ny, as  will  more  fully  hereafter  appear. 

"Seventh.  That  the  said  the  Charleston 
Light  &  Water  Company,  through  its  agents 
and  contractors,  are  erecting  a  dam  across 
the  said  stream  known  as  Goose  creek,  in 
the  county  of  Berkeley,  state  of  South  Car- 
olina, at  a  pohit  next  below  the  lands  of  all 
these  relators  on  said  stream,  and  at  a  point 
where  said  stream  was  navigable  In  fact; 
which  said  dam  has  and  does  cut  off  and 
prevent  the  continuous  navigation  of  said 
stream  from  above  to  below  said  dam,  and 
the  opposite,  to  the  detriment  of  the  rights 
of  the  public  to  navigate  the  said  stream, 
and  especially  of  these  relators,  upper  pro- 
prietors or  owners  on  said  stream,  with  re- 
gard to  the  right  of  navigaticm  for  them- 
selves, agents,  or  servants  to  and  from  their 
said  lands  bordering  on  said  stream. 

"Eighth.  That  on  the  23d  day  of  Decem- 
ber, 1903,  the  agent  of  these  relators,  while 
proceeding  in  a  steamboat  from  the  dty  of 
Charleston,  S.  C,  to  the  said  dam  aforesaid, 
for  the  purpose  of  navigating  the  said  stream 
to  the  said  lands  of  the  relators  lying  upon 
the  same,  arrived  at  the  point  on  said  stream 
where  the  said  dam  has  been  erected  below 
the  said  lands  of  your  relators,  and  found  the 
same  utterly  Impassable  to  navigation  by 
reason  of  being  obstructed  by  the  said  dam  of 
the  said  the  Charleston  Light  &  Water  Com- 
pany.   That  then  and  there  he  requested  and 
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demnnded  a  passageway  ttiiotigli  said  dam, 
but  the  same  was  not  given,  as  the  said 
stream  was  closed  at  said  point  by  said  dam, 
so  that  the  navigation  of  the  same  was  ob- 
structed and  impassable,  and  was  told  by  the 
party  in  charge  of  the  construction  of  said 
dam  that  such  had  been  the  state  of  affairs 
for  six  weeks,  and  would  continue  for  six 
weeks  more. 

"Ninth.  That  the  following  correspondence 
passed  between  the  attorneys  of  the  relators 
and  respondent  through  letters  which  were 
delivered  and  received,  to  wit: 

'* 'Charleston,  S.  O.,  December  Slst,  1908. 
Mr.  Morris  Israel,  Vice-President  of  The 
Charleston  Light  and  Water  Ck).,  Charleston, 
S.  C.~-Geotlemen:  In  behalf  of  Pauline  M. 
Guenther  and  other  riparian  proprietors  own- 
ing lauds  located  above  your  proposed  dam 
on  Goose  Creek,  we  beg  leave  to  respectfully 
demand  that  the  said  dam  which  now  ob- 
structs navigation  be  forthwith  so  conducted 
as  to  cease  said  obstruction.  Your  prompt 
reply  is  requested.  Yours  respectfully,  Bnlst 
&  Buist,  Attorneys.  Smythe,  Lee  &  Frost, 
Attorneys.    Mitchell  &  Smith,  Attorneys.' 

"'Charleston,  S.  C,  Jan.  6^  '01.  Messrs. 
Buist  &  Buist,  Smythe,  Lee  &  Frost,  and 
Mitchell  &  Smith,  City— Gentlemen:  Yours 
of  the  31st  received.  In  reply  I  beg  to  say 
that  this  company  has  made  application  to 
the  United  States  engineer  at  Charleston  for 
approval  of  plans  and  location  of  lock  to  be 
constructed  on  Goose  Creek,  which  lock 
when  constructed  it  is  contemplated  will  re- 
move all  obstacles  to  navigation.  I  under- 
stand that  the  engineer  will  shortly  give  no- 
tice of  public  hearing  on  this  matter,  at 
which  time  we  will  be  glad  if  you  will  pre- 
sent any  objections  which  you  may  have  to 
the  proposed  lock.  Yours  truly,  M.  Israel, 
V.  P.  Chas.  Light  and  Water  Co.* 

"Tenth.  That  the  navigation  of  the  said 
stream  as  aforesaid  still  remains  obstructed, 
and  relators  allege  that  it  will  take  several 
months  to  construct  the  proposed  lock  above 
referred  to. 

"Eleventh.  That,  by  the  erection  of  said 
dam  obstructing  the  navigation  of  the  said 
stream  as  aforesaid,  the  said  the  Charleston 
Light  &  Water  Company,  if  possessed  of  the 
right  to  construct  a  dam  across  said  naviga- 
ble stream  (which  relators  do  not  admit), 
possessed  it  by  reason  of  its  charter  and 
rights  thereunder,  and  that  it  had  violated  its 
alleged  charter  powers  as  above  set  forth,  in 
that  it  has  failed  to  conduct  the  said  dam 
across  said  navigable  stream  as  aforesaid  in 
soch  manner  as  shall  not  obstruct  the  naviga- 
tion of  the  stream. 

"Twelfth.  That  your  relators  have  no  other 
adequate  remedy  than  the  writ  of  mandamus, 
which  is  herein  petitioned  from  your  honor- 
able court 

''Wherefore  these  relators  pray  that  a  writ 
of  mandamus  be  issued  by  this  honorable 
court  commanding  the  Charleston  Light  & 
Water  Company  to  forthwith   conduct  the 


said  dam  acrosa  the  said  navigable  stream 
known  as  Goose  creek  so  that  the  said  dam 
shall  not  obstruct  the  navigation  of  said 
stream." 

And  Bxhibit  A,  exhibited  with  said  peti- 
tion: 

"An  act  to  incorporate  The  Charleston  Light 
and  Water  Company. 

"Whereas,  the  General  Assembly  of  this 
state  has  at  the  present  session,  by  a  two- 
thirds  vote  of  each  house  on  a  concurrent  res- 
olution, allowed  a  bill  for  a  special  charter  of 
'The  Charleston  Light  and  Water  Company* 
to  be  Introduced: 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  South  Carolina,  that 
Samuel  Lapham,  Charles  B.  Valk,  W.  H. 
Welch,  R.  G.  Rhett,  H.  P.  Bremer,  George  I. 
Cunningham,  Morris  Israel,  John  C.  Simonds, 
and  their  associates  and  successors^  shall  be, 
and  they  are  hereby,  incorporated  and  declar- 
ed a  body  politic  and  corporate  under  the 
name  of  'The  Charleston  Light  and  Water 
Company,*  for  the  purpose  of  introducing  a 
water  and  light  supply  into  the  city  of 
Charleston  for  its  public  purposes,  which  cor- 
pomtion  shall  have  power  to  make,  use,  have 
and  keep  a  common  seal,  and  the  same  at  will 
to  alter;  to  make  all  necessary  by-laws,  not 
repugnant  to  the  laws  of  the  land,  and  to 
have  succession  of  officers  and  members  con- 
formably to  such  by-laws;  and  to  sue  and  be 
sued,  implead  and  be  impleaded,  in  any  court 
of  law  or  equity  in  this  state;  and  to  have, 
use  and  enjoy  all  other  rights  and  be  subject 
to  all  other  liabilities  which  are  incideDt  to- 
other bodies  corporate. 

"Sec  2.  The  said  corporation  may  purchase 
and  hold  all  such  real  and  personal  estate  as 
may  from  time  to  time  be  required  for  its 
purposes,  and  may  dispose  of  the  same  in 
such  manner  and  on  such  terms  as  it  may 
deem  proper;  it  shall  have  full  power  to 
lease,  sell,  donate  or  ccmvey  the  same  to  indi- 
viduals or  other  corporations;  or  in  the  con- 
duct and  management  of  its  business  it  shall 
have  full  power  to  invent  the  whole  or  any 
part  or  parts  of  its  funds  or  property  in  the 
capital  stock  or  bonds  of  and  become  a  stock- 
holder by  subscription,  either  in  cash  or  in 
property,  real  and  personal,  or  by  purchase  of 
sto<^  in  any  other  corporation  formed  or  to 
be  formed,  and  to  retain  or  dispose  of  such 
stock  in  whole  or  in  part  at  pleasure,  exercis- 
ing all  the  rights  and  powers  of  stockholders 
in  such  corporations;  to  lease,  construct  and 
operate,  or  to  assist  other  persons  or  corpo- 
rations in  such  manner  as  the  said  corpora- 
tion may  deem  desirable  in  leasing,  construct- 
ing, owning  and  operating  water  works,  gas, 
oil,  electric  or  other  lighting,  heating  and 
power  plants,  and  at  its  pleasure  to  incorpo- 
rate the  same;  to  issue  bonds  from  time  to 
time,  in  such  amounts  as  it  may  deem  proper, 
for  the  payment  of  money  borrowed  or  for  its 
indebtedness,  and  to  secure  the  same  by 
mortgage  or  mortgages  on  the  whole  or  any 
part  of  its  property. 
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"Sec.  8.  The  said  company  shall  have  full 
power  and  authority  to  take,  hold  and  convey 
water  from  any  point  from  any  river,  creek, 
springs  or  other  sources  within  sixty-five 
miles  of  the  city  of  Charleston,  into  and 
through  the  said  city,  with  the  consent  of 
the  city  council  of  Charleston  first  had  and 
obtained,  and  shall  have  full  power  and  au- 
thority to  make  canals,  build  dams,  erect 
locks,  lay  conduits  or  tunnels  for  the  convey- 
ance of  said  water,  through,  under  or  along 
any  highway  or  railroad  track  or  tracks  in 
the  oountry  adjacent;  or  any  street  or  streets, 
lane  or  lanes,  alley  or  alleys  of  the  city  of 
Charleston,  for  the  purpose  of  conveying  and 
distributing  said  water;  and  the  canals, 
locks,  dams,  conduits  or  tunnels'  from  time  to 
timB  to  renew  or  repair,  and  for  such  purpose 
to  dig,  break  up  and  open  at  their  own  ex- 
pense all  and  any  part  of  highways,  streets, 
lanes  and  alleys  and  of  the  middle  or  side 
pavements  thereof,  leaving  at  all  times  a  suf- 
ficient passage  for  carriages,  horses  and  foot 
passengers,  and  restoring  forthwith  to  their 
former  condition  all  such  highways,  streets, 
lanes  and  alleys,  and  the  pavements  thereof, 
as  may  at  any  time  be  taken  up,  opened  or 
dug;  and  as  aforesaid,  the  said  corporation 
may,  by  purchase  or  otherwise,  take  and  hold 
any  land  necessary  for  the  establishment  of 
their  works,  and  also  all  private  rights  of 
way,  water  courses  or  other  easements  which 
may  be  on  or  along  the  route  through  which 
such  canals,  locks,  dams,  conduits  or  tunnels 
shall  pass,  and  may  conduct  such  canals, 
locks,  dams,  conduits  or  tunnels  over  or 
through  any  public  road,  river,  creek,  water 
couirse  or  waters  that  may  be  on  the  route, 
but  in  such  manner  as  shall  not  obstruct  the 
passage  of  the  public  road  or  navigation  of 
the  stream. 

*'Sec.  4.  The  said  corporation  shall  also 
have  full  power  to  do  all  acts  necessary  to 
open,  (Construct  and  operate  such  system  or 
systems  of  water  works,  electric,  gas.  oil  or 
other  lighting,  heating  or  power  plants  as  it 
may  deem  advisable,  and  to  extend  and  en- 
large the  same  from  time  to  time  as  it  may 
deem  necessary;  and  so  far  as  its  water 
works  are  concerned,  it  shall  be  at  liberty  to 
draw  water  from  such  source  or  sources  of 
water  as  may  be  most  convenient;  and  to 
establish  reservoirs,  fountains  and  hydrants 
in  such  parts  of  the  streets,  lanes  and  alleys 
of  the  city  of  Charleston,  with  the  consent  of 
the  city  council  of  Charleston,  first  had  and 
obtained,  to  be  connected  with  the  works,  as 
they  may  think  proper;  and  it  shall  be  a  mis- 
demeanor, punishable  by  fine  or  imprison- 
ment, or  both,  for  any  person  In  any  way  to 
defile  or  pollute  the  waters  in  any  such  source, 
water  supply,  canal,  conduit  or  tunnel  used, 
or  to  be  used,  by  said  company,  or  to  obstruct 
or  in  any  way  damage  the  same,  or  divert 
the  water  therefrom,  without  permission  from 
the  said  corporation,  or  to  carry  off  without 
permission,  break  or  injure  any  pipe,  cock, 
?alve,  machinexy  or  other  property  that  may 


be  used  in  connection  with  said,  water  sup- 
ply, or  take  water  from  any  hydrant,  cock  or 
other  fixtures  connected  with  said  water 
works,  without  permission  from  ithe  said  cor- 
poration, or  for  any  person  having  charge  or 
control  of  any  hydrant  or  water  pipe  connect- 
ed with  said  water  works  to  allow  or  permit 
any  other  person  to  take,  draw  or  use  water 
from  the  same  without  permission  from  the 
said  corporation,  or  for  any  person,  by  false 
key  or  otherwise,  after  the  water  shall  have 
been  shut  off  from  the  premises  by  said  cor- 
poration, to  cause  or  suffer  the  said  premises  - 
to  be  again  supplied  with  water  from  said 
water  cocks  without  permission  from  the  said 
corporation. 

"Sec.  5.  The  said  corporation,  being  for  pub- 
lic purposes,  shall  have  the  right  to  condemn 
such  property,  rights  of  way  or  water  sources 
as  may  be  necessary  to  enable  said  company, 
or  the  corporation  organized  by  it,  or  with 
its  assistance,  to  successfully  construct,  erect 
and  operate  the  said  canals,  locks,  dams,  con- 
duits or  tunnels,  water  works,  electric,  gas. 
oil  or  other  lighting,  heating  and  power  plants, 
on  payment  to  the  owner  or  owners  thereof 
of  Just  compensation,  such  property,  rights  of 
way  or  water  sources  to  be  condemned  and 
such  condemnation  to  be  determined  in  the 
manner  now  provided  by  law  for  the  con- 
demnation of  lands  and  rights  of  way  by  rail- 
road corporations. 

"Sec.  6.  The  capital  stock  of  the  corpora- 
tion shall  coifsist  of  five  hundred  shares  of 
one  hundred  dollars  each,  and  may  be  or- 
ganized by  the  sUld  corporators,  or  a  major- 
ity of  them,  upon  the  bona  fide  subscription 
of  not  less  than  fifty  per  cent  thereof  and 
the  payment  of  not  less  than  twenty  per  cent 
of  the  amount  so  subscribed  to  the  corporators 
above  named  or  their  duly  appointed  treasur- 
er: provided,  however,  that  a  majority  of  the 
board  of  directors  of  the  said  corporation  shall 
have  the  power,  from  time  to  time,  and  as 
occasion  may  require^  to  increase  the  said 
capital  stock  to  any  extent  not  exceeding 
three  million  dollars,^  whenever  they  deem 
proper  to  do  so;  and  the  said  corporation 
shall,  by  its  by-laws,  provide  for  the  manner 
of  raising  and  distributing  such  additional 
capital  stock.  Each  stockholder  shall  be  Indi- 
vidually liable  to  the  creditors  thereof  only 
to  the  extent  of  the  amount  remaining  due 
to  the  corporation  upon  the  stock  owned  by 
them. 

"See.  7.  Each  stockholder  shall  have  one 
vote  for  each  share  of  the  Capital  stock  of  the 
said  corporation  he  may  own  or  represent  at 
all  the  elections  and  all  meetings  of  the  com- 
pany; and  the  said  corporation  shall  have  the- 
authority  in  Its  by-laws  to  make  such  regula- 
tions as  may  be  deemed  pn^per  for  represen- 
tation br  proxy  of  such  stockholders  as  may 
be  absent  at  such  elections  and  meetings. 

^'Sec.  8.  The  capital  stock  of  the  said  c^r 
poration  shall  be  deemed  personal  property, 
and  the  said  corporation  shall  have  authority 
in  its  by-laws  to  make  all  such  regulations 
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as  may  be  deemed  necessary  and  proper  for 
tbe  issuing  and  transfer  of  such  stodE,.  for 
collecting  and  enforcing  by  sale  or  otherwise, 
all  subscriptions  made  thereto. 

*'Sec.  9.  That  if  any  person  or  persons  shall 
wantonly,  negligently  or  maliciously  divert 
the  water,  or  any  part  thereof,  of  any  ponds, 
streams  or  water  sources  which  shall  be  tak- 
en by  said  company  in  pursuance  of  the  pro- 
visions of  this  act,  or  shall  corrupt  the  same, 
or  render  it  impure  or  offensive  by  mingling 
other  substances  with  it,  or  by  washing  or 
swimming  hi  it,  or  by  erecting  any  privy  or 
nuisance  near  it,  or  by  any  other  means  what- 
ever, or  shall  injure  or  destroy  any  dam,  lock, 
aqueduct,  pipe,  wire,  conduit,  tunnel,  hy- 
drant, machinery  or  any  other  property  held, 
owned  or  used  by  the  said  company,  its  les- 
sees or  assigns,  by  the  authority  and  for  the 
purposes  of  this  act,  any  such  person  or  per- 
sons sliali  forfeit  and  pay  the  said  company, 
its  lessees  and  assigns,  treble  the  amount  of 
damages  sustained  by  such  injury,  to  be  re- 
covered in  any  court  of  competent  jurisdic- 
tion; and  any  such  person  or  persons  shall 
moreover  be  deemed  guilty  of  a  misdemeanor, 
and  may  on  indictment  and  conviction  there- 
of be  punished  by  fine  not  exceeding  five  hun- 
dred dollars,  and  Imprisonment  not  exceeding 
one  year,  at  the  discretion  of  the  court 

'*Sec.  10.  That  any  such  action  or  complaint 
by  said  company,  its  lessees  or  assigns, 
against  any  person  or  persons  whomsoever  on 
account  of  or  grounded  on  a  trespass  or  in- 
jury done  to  ttie  said  work,  or  any  dam«  lock, 
aqueduct,  pipe,  wire,  conduit,  tunnel,  hy- 
drant, machinery  or  other  property  of  said 
company,  or  appertaining  to  the  same,  siiall 
in  every  instance  be  held  and  deemed  as 
transitory  in  its  nature,  and  may  be  brought, 
sustained  and  tried  in  any  court  of  this  state 
having  jurisdiction  in  such  like  case;  and 
nothing  in  this  act  providing  for  special  rem- 
edies of  the  said  company,  its  lessees  or  as- 
signs, shall  be  construed  to  deprive  them  of 
the  right  or  impair  the  same  of  bringing  any 
suit,  in  law  or  equity,  to  which  they  would 
otherwise  be  entitled. 

^'Approved  the  19th  day  of  February,  A.  D. 
1898."    (22  St  at  Large,  pp.  934-^39.) 

On  the  14th  day  of  January  an  order  was 
passed  by  this  court  requiring  the  respondent 
on  the  22d  day  of  January,  1904,  to  make  a 
I'etum  to  said  petition.  Accordingly,  on  the 
6ald  22d  day  of  January,  1904,  the  respondent 
made  its  full  retm-n;  and  on  tbe  date  fixed 
for  hearing,  after  said  return  bad  been  sub- 
mitted to  the  court  the  respondent  Interposed 
Its  demurrer  to  the  complaint,  which  was  as 
follows  (omitting  the  caption):. 

''The  defendant  the  Charleston  Light  A 
Water  Company,  demurs  to  the  petition  here- 
in, upon  the  ground  that  said  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  it  api)ears  upon  the  face 
thereof  that  the  relators  are  not  entitled  to 
the  relief  prayed  for,  in  that:  First  It  ap- 
fiears  from  the.  allegndons  of.  the  said  peti- 


tion that  the  petitioners  are  not  entitled  tft  a 
writ  of  mandamus,  but  that  their  only  rem- 
edy is  by  indictment  Second.  In  that  said 
petition  does  not  allege  any  peculiar  or  spe- 
cial damage  suffered  by  the  petitioners." 

Tbe  consideration  of  the  demurrer  will  ren- 
der unnecessary  the  reproduction  in  this 
opinion  of  the  respondent's  return  to  the  rule. 
The  province  in  law  of  a  writ  in  mandamus 
is  to  afford  redress  where  a  party  has  a  right 
to  have  anything  done  and  lias  no  other  spe- 
cific means  of  compelling  its  performance. 
The  writ  is  also  applicable  in  certain  cases 
where  a  duty  is  imposed  by  statute  for  the 
benefit  of  an  individual.  Thus  it  lies  to  com- 
pel a  railway  company  to  comply  with  the 
provisions  of  its  charter  for  the  benefit  of 
private  persons,  e.  g.,  to  buUd  a  bridge,  open 
a  road,  etc.  R.  &  L.  Law  Dictionary,  p.  787. 
Or,  as  is  said  in  State  v.  Appleby,  25  S.  0. 
100,  "Mandamus  only  issues  when  there  is 
a  specific  legal  right  or  a  positive  duty  to 
be  performed  and  there  is  no  other  appropri- 
ate ronedy/*  To  the  same  effect  State  v. 
Hagood,  30  S.  O.  519,  9  S.  B.  686,  8  U  Et 

A.  841;    State  ▼.  Knight,  81  S.  0.  81,  9  S. 

B.  692;  State  v.  Bnmside,  33  S.  O.  276»  11 
S.  B.  787;  Ex  parte  Mackey,  15  8.  O.  322. 
In  the  last  case  cited  this  court  said:  "It 
18  sometimes  said  that  mandamus  is  not  a 
writ  of  right  int  lies  in  the  discretion  of  tbe 
court  and  in  granting  or  refusing  it  the 
court  should  be  governed  by  what  seems  to 
be  necessary  and  proper  to  be  done  in  the 
premises  for  the  purpose  of  justice.  If  this 
means  that  it  is  in  tbe  absolute  discretion 
of  the  judge  to  grant  or  refuse  it  there  could 
be  no  appealable  error  in  the  order  of  the 
judge  refusing  it  for  to  say  that  a  matter  is 
within  the  discretion  of  the  judge  is  but  an- 
other mode  of  saying  that  it  is  beyond  con- 
trol. But  we  understand  the  discretion  here 
spoken  of  to  be  that  defined  by  Lord  Mans- 
field in  Rex  V.  Wilkes:  'Discretion,  when  ap^ 
plied  to  a  court  of  justice,  means  sound  dis- 
cretion guided  by  law.  It  must  be  govern- 
ed by  rule,  not  by  humor ;  it  must  not  be  ar- 
bitrary, vague,  and  fanciful,  but  legal  and 
regular.* " 

The  object  of  the  writ  in  this  case,  as 
before  stated,  is  to  remove  an  obstacle  in 
this  navigable  stream,  which  by  law  is  open 
to  the  use  of  every  person  desiring  to  navi- 
gate it  A  navigable  stream  is  but  a  high- 
way open  to  the  use  of  all.  The  law  is  well 
settled  in  this  state,  in  regard  to  highways; 
that  an  obstacle  therein,  unliees  the  same  cause 
spMal  or  peeuiiaT:  Injtiry  to  a  particular 
individual,  is  only  an  invasion  of  the  rights 
of.  the  public.  If  the  rights  of  the  public 
are  affected,  redress  of  this  wrong  must  be 
by  indictment  If  a  special  or  peculiar  in- 
jury is  wrought  to  any  individual,  a  writ  of 
action  or  an  application  for  a  writ  of  man- 
damus will  lie  at  the  instance  of  said  special 
individual.  This  is  no  new  question  Ia  this 
state.  There  are  many  cases  in  our  repmrts 
which,  flo  assert. the  law  to  be;  <or. instance. 
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Garej  ▼•  Brooks,  1  Hill,  865;  Steamboat 
Ctompany  ▼.  Railroad  Company,  80  S.  O. 
S89,  9  &  B.  650,  4  L.  R.  A.  209,  14  Am.  St 
Rep.  928;  Steamboat  Ck>mpan7  y.  Railroad 
Ck>mpaiiy,  46  S.  0.  327,  24  S.  E.  837,  33  L. 
R.  A.  541,  57  Am.  St  Rep.  688.  In  Steam- 
boat Ck>mpan7  y.  Railroad  Ck>mpany,  supra, 
tbe  late  Chief  Justice  Mclver,  as  the  organ 
of  this  court,  said:  "There  can  be  no  doubt 
that  the  Congaree,  being  a  navigable  river,  is 
a  public  highway,  the  obstruction  of  whidi 
constitutes  a  public  nuisance,  the  remedy  for 
which  is  by  indictment;  and  that  remedy, 
it  seems,  has  already  been  applied  in  the 
case  of  this  obstruction.  State  v.  South  Caro- 
lina Railway  Company,  28  S.  0.  23  [4  S.  E. 
796].  It  is,  however,  true  that  an  individual 
who  has  sustained  any  particular  or  special 
injury  over  and  above  that  sustained  by  the 
public  generally,  as  the  direct  result  of  such 
obstruction,  may  also  sustain  a  civil  action 
to  recover  damages  for  such  injury ;  •  •  • 
while  it  seems  to  be  very  generally,  if  not 
universally,  conceded,  that,  in  order  to  sus- 
tain such  an  action  as  this  the  plaintiff  must 
allege  and  prove  some  special,  particular,  or 
peculiar  injury  beyond  that  sustained  by  the 
public  generally.  •  •  •  Without  going 
here  into  a  detailed  examination  of  the  cas- 
es in  England  and  other  states,  many  of 
which  we  have  examined,  it  seems  to  us  that 
the  true  rule  to  be  deduced  from  them  la 
that  the  Injury  must  be  particular — as  sev- 
eral of  the  cases  express  it,  'special  or  pe- 
culiar*— ^must  reAilt  directly  from  the  ob- 
struction, and  not  as  a  secondary  consequence 
thereof,  and  must  differ  in  kind,  and  not 
merely  in  degree  or  extent,  from  that  which 
the  general  public  sustains.  This  rule  Is 
fully  supported  by  what  few  authorities  we 
have  In  this  state  upon  the  subject" 

Now,  coming  to  the  question  presented  by 
the  case  at  bar,  we  must  say  that  there  is 
no  special  or  peculiar  injury  alleged  in  the 
complaint  as  existing  to  any  one  or  all 
of  the  relators  as  to  put  himself  or  herself 
within  the  rule  we  have  already  announced. 
Any  remedy,  therefore,  Is  not  theirs  specially, 
but  that  of  the  general  public. 

There  Is  another  view  presented  by  the  re- 
spondent: That  the  failure  of  the  respondent 
to  have  a  lock  inserted  in  the  dam,  so  as  to 
allow  full  navigation  of  the  waters  of  Goose 
creek,  is  but  a  temporary  condition.  The  re- 
spondent had  a  lock  inserted  in  their  dam, 
but  being  defectively  constructed,  although 
approved  by  the  United  States  government,  it 
failed  to  give  the  public  the  advantage  which 
was  expected  from  it  and  a  new  lock  is  be- 
ing constructed  as  expeditiously  as  the  re- 
spondents can  do  so.  So  this  case  does  not 
fall  within  the  rules  governing  permanent 
obstructions,  but  on  the  contrary,  belongs  to 
that  class  of  cases,  such  as  obstructions  in 
the  highway,  wh^e  material  Is  placed  in  said 
highway  in  order  to  have  a  building  erected 
alongside  of  the  highway. 

Tha  views  we  have  herein  presented  nef* 


ative  the  rl^^ts  of  the  relators  to  the  relief 
prayed  for.  It  is  therefore  the  Judgment  of 
this  court  that  the  writ  of  mandamus  shall 
not  issue,  and  that  the  petition  is  dismissed. 


(88  S.  C.  5»» 
Bz    parte   GOLDSMITH. 
FURMAN  UNIVERSITY  v.  HUFF  et  aL 

(Supreme  Court  of  South  Carolina.    April  20^ 
1904.) 

HOMESTEAD  —  ABANDONMENT  —  JUDGMENT —» 
ENFOBCEMENT. 

1.  An  owner  of  land  executed  a  bond  in  1880 
on  land  on  which  he  and  his  family  were  liv- 
ing, and  moved  off  the  same  in  1887,  and  sold 
tbe  land,  taking  purchase-money  mortgages 
therefor.  A  portion  of  the  land  was  thereafter 
reconvened  to  him,  but  neither  he  nor  his  fam- 
ily agam  resided  thereon.  Held  that  on  fore- 
closure of  a  mortgage  executed  bv  him,  his  wid- 
ow could  not  claim  homestead  m  the  balance 
of  the  proceeds  as  against  a  Judgment  on  the 
bond. 

2.  Though  a  judgment  cannot  be  enforced  by 
execution,  20  years  not  having  elapsed  since- 
its  rendition,  it  may  be  proved  against  the  es- 
tate of  the  Judgment  debtor. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville:    Purdy,  Judge. 

Action  by  the  Furman  University  against 
Mary  C.  Huff  and  others.  William  Gold- 
smith,  Jr.,  intervened,  and  from  decree  ren* 
dered  appealed.    Modified. 

Haynsworth,  Parker  &  Paterson,  f6r  ap- 
pellant McCuIlough  &  McSwain  and  Coth- 
ran.  Dean  &  Cothran,  for  respondents. 

POPB,  a  J.  The  action  has  already  ripen- 
ed into  a  Judgment  in  favor  of  the  Furman 
University.  All  the  lands  covered  by  the 
mortgage  have  been  sold,  and  by  agreement 
of  counsel  the  proceeds  of  such  sale  are  re- 
tained by  the  court  as  if  said  lands  had  not 
been  converted  into  cash.  There  remaining 
11,500  or  $1,600  in  cash,  which  will  be  suffi- 
cient to  pay  the  dower  adjudged  in  this  ac- 
tion to  be  paid  Mrs.  Mary  C.  Huff  as  dowress, 
and  still  leave  a  balance,  the  question  of 
homestead  of  |1,000,  claimed  by  Mrs.  Mary 
C.  Huff,  awaits  adjudication.  This  question 
was  submitted  to  his  honor  Judge  Purdy 
under  the  following  agreed  statements  of 
fftctB,  to  wit: 

''This  is  an  action  to  foreclose  a  mortgage 
owned  by  plaintiff,  and  the  interests  of  the 
parties  hereto  are  set  forth  in  the  complaint 
and  the  respective  answers.  Mary  C  Huff, 
the  widow  of  the  deceased  mortgagor,  by  her 
answer,  among  other  things,  claims  home- 
stead as  such  widow,  and  also  one-sixth  of 
the  selling  price  of  the  land  as  her  dower. 
Inasmuch  as  the  plaintiff's  mortgage  debt 
will  be  paid  anyway,  it  is  not  interested  in 
the  widow's  claim  for  dower  and  homestead, 
subject  to  the  determination  of  the  only  re- 
maining question  in  the  case,  whidi  grow 
out  of  these  facts:  On  the  28d  day  of  Januaiy, 
1880,  F.  L.  Huff  made  a  bond,  as  guardian 
for  an  infant;  to  the  Judge  of  probate  tor  this- 
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oounty,  and  J.  A.  Stone  and  Jaa.  W.  Huff,  the 
deceased  mortgagor,  signed  the  same  as  sure* 
ties.  In  1888  proceedings  were  commenced  In 
the  probate  court  against  F.  L.  Huff  tor  an 
nocoiintlng  as  guardian,  and  Judgment  was 
rendered  against  him  tor  the  sum  of  $606.5a 
Afterwards  action  was  Instituted  in  the  court 
of  common  pleas  bj  the  probate  judge  on 
the  bond  against  Jas.  W.  Huff,  who  accepted 
service,  and  let  Judgment  go  by  default  on 
the  25th  day  of  September,  1889,  for  $732.80. 
This  Judgment  was  duly  assigned  to  Julius 
O.  Smith,  as  administrator  of  the  estate  of 
J.  ▲.  Stone,  and  he  now  seeks  to  hold  the  es- 
tate of  Jas.  Huff  liable  for  one-half  the 
amount  of  said  Judgment,  with  interest  en 
same,  amounting  to  $366.40,  with  interest 
from  September  25,  1889.  The  records  of 
both  courts  have  been  introduced,  and  may 
be  referred  to  for  more  definite  information. 
Jas.  W.  Huff,  the  deceased  mortgagor,  and 
surety  aforesaid,  was  married  on  April  9, 
1878,  and  Immediately  removed  to  the  place 
which  was  sold  in  this  action,  and  in  which 
the  homestead  is  claimed,  and  after  that,  time 
resided  continuously  on  said  place  until  the 
fall  of  1887,  when  he  removed  away  about 
five  miles,  but  did  not  acquire  any  other 
land,  and  did  not  own  any  other  land  at  the 
time  of  his  death.  The  wife  he  married  in 
1878  survives  him,  and  is  now  claiming 
homestead.  This  land  was  conveyed  to  Jas. 
W.  Huff  by  his  mother,  Louisa  A.  Huff,  on 
December  29,  1873,  as  will  appear  by  refer- 
ence to  the  complaint  The  land  was  mort- 
gaged by  Jas.  W.  Huff  in  1886  as  600  acres, 
more  or  less,  and  in  the  fall  of  1887  he  sold 
it  off  as  616  acres,  in  several  tracts,  as  ap- 
pear by  list  attached,  for  which  purchase- 
money  mortgages  were  taken,  which  had  not 
been  paid  when  suit  was  instituted  herein; 
and  in  1897  sixty-five  acres  were  reconv^ed 
to  Jas.  W.  Huff,  and  in  1899  216  acres  were 
reconveyed  to  Huff.  The  question  presented 
Is  whether  Mary  O.  Huff,  the  widow,  is 
entitled  to  claim,  as  against  petitioner's  debt, 
the  fund  as  exempt  under  the  homestead 
laws.  If  not,  then  the  decree  should  direct 
payment  of  petitioner's  debt  out  of  any  sur- 
plus remaining  after  payment  of  plaintiff's 
debt.  The  foregoing  is  to  be  used  by  the 
circuit  judge  In  formulating  his  decree. 
April  16,  1903.  Haynsworth,  Parker  &  Pat- 
terson, Attorneys  for  Petitioner.  McCul- 
lough  Sc  McSwain,  Ck>thran  &  Ck>thran,  At- 
torneys for  Mary  G.  Huff,  Widow  of  Jas.  W. 
Huff." 

Then  follows  the  list  of  bonds  and  mort- 
gages from  the  parties  who  had  purchased 
lands  from  James  W.  Huff  under  deeds  from 
him,  and  who  executed  to  him  mortgages  for 
the  purchase  money. 

His  honor  Judge  Purdy,  by  his  decree,  held, 
amongst  other  things,  that  Mrs.  Mary  C.  Huff 
was  entitled  to  her  homestead  of  |1,000. 
Within  due  time,  exceptions  were  filed  to  so 
much  of  said  decree  as  allowed  this  home- 
stead exemption  of  $1,000,  as  follows; 


"(1)  In  holding  that  Maiy  a  Huff  Is  en- 
titled to  a  homestead  exemption  In  the  funds 
now  In  hand  to  the  extent  of  $1,000. 

"(2)  In  adopting  the  views  set  out  In  the 
argument  of  the  attorneys  for  Mary  O.  Huff, 
it  being  submitted  that  said  views  are  er- 
roneous, as  follows:  (a)  In  holding  that  J. 
W.  Huff,  by  removing  from  the  mortgaged 
tract  of  land,  and  selling  off  the  same  to 
various  persons  and  taking  back  purchase* 
money  mortgages,  did  little  more  than  make 
a  lease  of  the  premises  to  the  various  gran- 
tees, and  in  treating  said  lands  as  though 
they  were  merely  rented  by  the  said  J.  W. 
Huff,  whereas  it  should  have  been  held  that 
such  transaction  or  transactions  amounted 
to  an  abandonment  of  said  lands  as  home- 
stead or  place  of  residence,  or  as  being  ap- 
purtenant to  the  homestead,  (b)  In  holding 
that  the  right  of  homestead  in  the  said  lands 
was  not  subsequently  divested  by  any  act  of 
the  said  J.  W.  Huff;  it  being  submitted 
that  his  removal  therefrom  in  the  fall  of 
1887,  and  his  sale  of  the  said  lands,  divested 
his  legal  title,  and  was  an  abandonment  of 
the  said  land  as  a  residence  or  homestead, 
and  that  this  terminated  the  right  of  the 
said  J.  W.  Huff  and  of  his  widow  to  claim 
the  same  as  exempt  under  the  homestead 
law,  and  his  honor  erred  in  not  so  holding. 

(c)  He  erred  in  holding  that  J.  W.  Huff, 
after  the  sale  by  him  in  the  fall  of  1887,  con- 
tinued to  rent  these  lands;  this  holding 
being  against  the  agreed  statement  of  facts. 

(d)  In  holding  that  the  pprchase-money  mort- 
gages vested  in  J.  W.  Huff  'the  highest  equi- 
table interest  In  said  lands,'  it  being  submit- 
ted that  J.  W.  Huff,  by  virtue  of  these  mort- 
gages, had  no  title  in  the  said  lands,  but  only 
a  lien  thereon,  and  his  honor  erred  ii^  not  so 
holding,  (e)  In  holding  that  the  right  to 
have  the  said  lands  exempt  as  a  homestead 
was  not  afterwards  lost.  It  is  submitted 
that,  wben  the  said  land  was  abandoned  as  a 
family  homestead,  the  right  to  thereafter 
claim  the  same  as  exempt  ceased,  (f)  In 
holding  that  the  obligation  of  the  contract 
would  not  be  impaired  by  the  allowance  of 
the  homestead  in  the  proceeds  of  sale ;  it  be- 
ing submitted  that,  under  the  homestead 
laws  of  force  at  the  date  of  the  contract,  the 
said  proceeds  of  sale  are  not  exempt,  and  to 
allow  the  same  would  be  an  impairment  of 
the  obligation  of  the  contract  (g)  In  holding 
that  article  1,  f  20,  of  the  Constitution  of 
1868,  placed  no  limitation  on  the  nature  of 
the  property  or  on  ite  conditions  in  the  allow- 
ance of  the  exemption;  it  being  submitted 
that  this  section  should  be  construed  in  con- 
nection with  article  2,  f  32,  and  that  the  ex- 
emption in  lands  would  apply  only  as  to 
the  family  homestead  and  lands  appurtenant 
thereto,  (h)  In  holding  that  the  act  of  1872, 
p.  231,  gave  the  widow  the  right  to  claim 
exemption  in  land  not  a  part  of  the  family 
homestead;  it  being  submitted  that,  under 
the  terms  of  this  act  of  the  Ck>nstitution  of 
1868,  she  is  entitled  to  an  exemption  in  such 
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laodi  omy  ai  conitituted  the  family  home- 
Btead  or  residence,  or  as  appurtenant  to  it 
(i)  In  holding  that  the  liability  of  J.  W. 
Huff  as  surety  did  not  accrue  until  Judgment 
fras  rendered  against  the  principal,  in  1888, 
whereas  he  should  have  held  that  the  oh* 
ligation  of  the  contract  was  of  the  date  of  the 
administration  bond,  to  wit,  January  23, 
1880.  U)  In  not  holding  that  the  question 
of  exemption  as  against  the  claim  of  Julius 
C.  Smith  as  administrator  [now  of  Wm. 
Goldsmith,  as  administrator  d.  b.  n.  of  J. 
A.  Stone,  deceased]  must  be  determined  un- 
der the  homestead  law  as  it  stood  on  January 
23, 1880,  the  date  of  the  bond. 

"(3)  He  erred  in  not  holding  that  J.  W. 
Huff  had  in  1887  abandoned  said  lands  as 
a  homestead,  and  that  he  never  thereafter 
adopted  them  as  a  homestead. 

''(4)  He  erred  in  not  holding  that  the  said 
lands  having  been  abandoned  in  1887  as  a 
family  homestead,  and  never  having  been 
thereafter  adopted  as  a  family  homestead  by 
either  the  said  J.  W.  Huff  or  his  widow,  she 
is  not  entitled  to  claim  an  exemption  in  said 
lands^  or  in  the  proceeds  of  sale  thereof. 

"(5)  He  erred  in  holding  that  the  proceeds 
of  those  portions  of  said  tract  not  reconveyed 
to  him  were  exempt  as  a  homestead  in  lands; 
it  being  submitted  that  J.  W.  Huff  had  only 
a  lien  on  said  portions  by  virtue  of  his  mort- 
gages, and  that  under  the  homestead  law  as 
it  stood  on  January  23,  1880,  there  was  no 
exemption  in  either  money  or  mortgages,  and 
that  he  therefore  erred  in  not  directing  the 
application  of  the  proceeds  of  sale  of  said  por- 
tions to  the  payment  of  the  claim  of  Julius 
C.  Smith  as  administrator." 

The  respondent  gave  notice  of  motion  to 
sustain  the  circuit  decree  upon  the  f<^lowing 
grounds: 

"You  will  take  notice  that  in  case  the  Su- 
preme Court  be  unable  to  sustain  the  conclu- 
sion of  the  circuit  Judge,  R.  O.  Purdy,  we  will 
move  the  court  to  sustain  same  upon  the  ad- 
ditional grounds,  as  follows: 

'*That  upon  the  second,  third,  and  fourth 
paragraphs  of  the  answer  of  respondent  to 
th^  petition  herein,  Julius  G.  Smith  has  no 
right  to  intervene  In  this  action;  that  the 
Judgment  which  is  the  basis  of  his  claim  has 
no  active  energy;  is  but  an  ordinary  indebt- 
edness liquidated;  that  he  has  no  lien  upon 
the  subject-matter  of  this  action;  has  not 
pursued  the  proper  course  to  satisfy  his  in- 
debtedness; and  that  the  said  circuit  Judge 
erred  in  not  dismissing  said  petition,  and  err- 
ed in  bearing  same,  and  erred  in  refusing  to 
dismiss  same^,  and  erred  in  not  holding  that 
petitioner  is  and  has  not  pursued  the  proper 
course,  and  in  not  holding  that  he  has  no 
standing  in  this  case,  and  no  right  to  inter- 
vene herein  as  he  has  sought  to  do. 

"That,  at  the  time  of  the  conveyance  of 
James  W.  Huff  of  the  land  described  in  the  com- 
plaint, he  was  entitled  to  homestead  therein, 
and  that  by  his  deeds  his  homestead  exemp- 
tion has  passed  to  his  grantees,  and  that  up- 


on the  reconveyance  to  James  W.  Huff,  after 
the  year  1886,  of  281  acres  of  said  land,  his 
right  of  homestead  and  that  of  his  sorvtving 
widow  attached  to  said  281  acres  of  land,  un- 
der the  law  then  and  now  existing,  and  ttiat, 
under  the  Constitution  of  1895,  the  mortgage 
must  be  paid,  so  far  as  possible,  out  of  the 
premises  sold  under  the  order  of  the  court 
herein,  to  which  the  homestead  exemption 
did  not  extend,  and  said  mortgage  debt  can- 
not first  exhaust  the  proceeds  of  the  sale  of 
the  said  281  acres  of  land  conveyed  to  James 
W.  Huff  after  1806." 

We  will  now  proceed  to  dispose  of  the 
questions  raised  by  the  appeal.  At  the  risk 
of  repetition,  we  will  state  what  we  under- 
stand to  be  undisputed  facts:  (a)  By  refer- 
ring to  the  statement  agreed  to  by  the  attor- 
neys on  each  side  of  the  controversy,  the  cir- 
cuit Judge  was  to  formulate  his  decree,  so 
far  as  the  homestead  was  concerned,  in  an- 
swer to  the  following  question:  "Whether 
Mary  G.  Huff,  the  widow,  is  entitled  to  claim, 
as  against  petitioner's  debt,  the  fund  as  ex- 
empt under  the  homestead  laws?  If  not, 
then  the  decree  should  direct  payment  of  pe- 
titioner's debt  out  of  any  surplus  remaining 
after  the  payment  of  plaintiff's  debt"  (b) 
Mary  O.  Huff,  as  the  wife  of  James  W.  Huff, 
lived  with  her  said  husband,  James  W.  Huff, 
upon  the  616  acres  of  land,  as  a  place  (^  resi- 
dence, from  the  year  1878  to  the  fall  of  the 
year  1887,  when  the  said  husband  and  wife 
removed  from  said  616  acres  of  land,  and 
took  up  a  home  at  a  distance  of  five  miles 
from  said  616  acres  of  land,  which  latter 
home  they  have  never  clmnged,  but  they  did 
not  purchase  their  new  home.  And  the  said 
James  W.  Huff  In  the  fall  of  the  year  1887 
sold  and  conveyed  by  deed  every  portion  of 
said  616  acres  of  land,  and  the  said  wife  re- 
nounced her  dower  on  each  of  the  deeds  to 
the  616  acres  of  land  in  favor  of  the  respec- 
tive purchasers  thereof,  (c)  James  W.  Huff 
mortgaged  for  his  own  debt  the  whole  of  said 
616  acres  of  land  to  Furman  University  on 

the day  of ,  1880.    (d)  James  W. 

Huff  became  surety  on  the  guardianship 
bond  of  F.  L.  Huff  on  the  23d  January,  1880, 
in  the' penalty  of  two  thousand  dollarsi  His 
principal,  the  guardian,  made  default  in  the 
discharge  of  his  duties  as  such  guardian,  and 
by  proper  inroceedings  the  amount  of  such  de- 
fault was  ascertained  to  be  1716.80.  Tiie 
holder  of  said  bond  sued  the  said  James  W. 
Huff  as  said  surety  on  said  bond,  and  obtain- 
ed Judgment  against  him  on  the  25th  day  of 
September,  1880.  One  J.  A.  Stone  was  a  co- 
surety with  James  W.  Huff  on  said  guardian- 
ship bond,  and,  he  (Stone)  having  died  intes- 
tate, Julius  0.  Smith  became  his  administra- 
tor, and,  as  such  administrator,  paid  to  the 
holder  of  the  guardianship  bond  the  amount 
of  the  Judgment  against  James  W.  Huff,  and 
had  said  Judgment  duly  assigned  to  him  as 
said  administrator,  which  said  Judgment  is 
now  held  by  the  petitioner,  WiUi^m  Gold- 
smith, the  younger,  as  tiie  successor  of  the 
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wid  Julius  C.  Smith,  who  has  departed  this 
life,  and  the  petitioner  now  claims  one-half 
of  the  1716.80. 

We  are  now  prepared,  so  far  as  the  facts 
are  concerned,  to  go  forward  with  the  deter- 
mination  of  the  question,  is  there  a  home- 
stead for  Mrs.  Mary  G.  Huff?  If  there  is  a 
homestead,  it  must  have  existed  prior  to  the 
28d  day  of  January,  1880,  but  it  may  be  ask- 
ed, why  is  that  date  adopted?  Under  the 
Constitution  of  the  United  States,  every  state 
of  the  United  States  is  forbidden  to  pass  any 
law  impairing  a  contract  in  existence  at  the 
time  of  the  enactment  of  any  such  law.  For 
the  present  we  will  say  we  assume  that  the 
contract  of  the  guardian  for  whom  James  W. 
Huff  became  surety  on  the  23d  day  of  Janu- 
ary, 1880,  operates  from  that  date.  Hence  no 
legislation  of  this  state  after  that  date  would 
be  constitutional.  What  was  the  homestead 
law  of  this  state  in  existence  on  the  28d  day 
of  January,  18807  First.  The  Ck>nstitutlon  of 
this  state,  adopted  in  the  year  1868,  in  sec- 
tion 20  of  article  1,  provided:  "•  •  •  And 
a  reasonable  amount  of  property  as  a  home- 
stead shall  be  exempted  from  seizure  or  sale 
for  payment  of  any  debts  or  liabilities,  ex- 
cept for  the  payment  of  such  obligations  as 
are  provided  ^or  in  this  Constitution."  Sec- 
ond. The  Constitution  of  this  state,  in  section 
82  of  article  2,  provided:  'The  family  home- 
stead of  the  head  of  each  family  resid- 
ing in  this  state,  such  homestead  consisting 
of  dwelling  house,  outbuilding  and  land  ap- 
purtenant, not  to  exceed  the  value  of  one 
thousand  dollars,  and  yearly  product  thereof, 
shall  be  exempt  from  attachment,  levy  or 
sale  on  any  mesne  or  final  process  issued 
from  any  court  To  secure  the  full  enjoy- 
ment of  said  homestead  exemption  to  the  per- 
son entitled  thereto,  or  to  the  head  of  any 
family,  the  personal  property  of  such  person 
of  the  following  character,  to  wit:  household 
furniture,  beds  and  bedding,  family  library, 
arms,  carts,  wagons,  farming  implements, 
tools,  neat  cattie,  work  animals,  swine,  goats 
and  sheep,  not  to  exceed  in  value  in  the  ag- 
gregate sum  of  five  hundred  dollars,  shall  be 
subject  to  like  exemption  as  said  homestead, 
and  there  shall  be  exemption  in  addition 
thereto  all  necessary  wearing  apparel:  pro- 
vided, that  no  property  shall  be  exempt  from 
attachment,  levy  or  sale,  for  taxes  or  for 
payment  of  obligations  contracted  for  the 
purchase  of  said  homestead  or  the  erection 
of  improvements  thereon:  provided,  further, 
that  the  yearly  products  of  said  homestead 
shall  not  be  exempt  from  attachment,  levy 
or  sale  for  the  payment  of  obligations  con- 
tracted in  the  production  of  the  sama  It 
shall  be  the  duty  of  the  General  Assembly  at 
their  first  session  to  enforce  the  provisions  of 
this  section  by  suitable  legislation.'* 

There  can  be  no  longer  any  doubt  that 
these  two  sections  must  be  construed  to- 
gether, for,  as  was  said  in  Norton  v.  Brad- 
bam,  21  S.  C.  379:  "It  will  be  observed  that 
these  two  provisions  are  placed  in  different 


articles— one  in  the  article  designated  'Dec- 
laration of  Bights,*  while  the  other  is  in 
the  article  designated  'Legislative  Depart- 
ment' As  might  have  been  expected,  there- 
fore, the  former  is  confined  to  a  simple  dec- 
laration of  the  general  right  of  exemption, 
and  its  concluding  words  manifestly  point  to 
some  other  provision  of  the  Constitution 
where  the  general  right  thus  declared  is  to 
be  specifically  defined  and  qualified.  The  lat- 
ter, however,  is  specific  in  its  terms,  and 
declares  to  the  lawmaking  power  what  shall 
be  the  specific  character  and  qualifications  of 
the  right  which  had  been  previously  de- 
clared in  general  terms.  We  think,  there- 
fore, that,  in  considering  the  question  of 
the  llmltB  of  l^pislative  power  upon  this  sub- 
ject, it  would  be  erroneous  to  confine  our 
attention  to  the  provisions  of  article  1,  S  20, 
but,  on  the  contrary,  that  section  should  be 
regarded  as  a  mere  general  declaration  of  a 
right  which  is  subsequentiy  defined  and  lim- 
ited by  the  provisions  of  article  2,  S  32. 
If  the  framers  of  the  Constitution  had  con- 
tented themselves  simply  with  the  insertion 
of  section  20  of  article  1,  then,  dearly,  the 
Legislature  would  have  had  the  power  to 
enact  any  law  upon  the  subject  not  incon- 
sistent with  the  general  right  thus  guaran- 
tied. They  could  have  fixed  the  amount  and 
character  of  property  to  be  exempted^  as 
well  as  the  mode  of  proceeding  by  which 
such  claim  should  be  asserted.  But  when  the 
people,  in  their  sovereign  capacity,  acting 
tiirough  a  convention,  went  on,  and,  by  sec- 
tion 32  of  article  2,  prescribed  what  .should 
be  the  nature  and  character  of  the  homestead 
and  personal  property  exempted,  describing 
what  it  should  be,  the  particular  kind  of 
property,  its  amount  and  value,  and  to  whose 
benefit  it  should  inure,  all  these  matters  were 
placed  beyond  the  domain  of  legislative  pow- 
er, and  nothing  was  left  for  the  General  As- 
sembly to  do,  except  what  was  prescribed 
in  the  last  clause  of  the  section— pass  the 
laws  necessary  and  suitable  'to  enforce  the 
provisions  of  this  section.'  Hence,  when- 
ever the  Legislature  undertakes  to  interpo- 
late other  provisions  than  those  prescribed 
in  that  section,  instead  of  simply  confining 
themselves,  as  directed  by  the  organic  law, 
to  the  enactment  of  laws  suitable  for  carrying 
into  effect  the  provisions  there  prescribed, 
they  are  invading  a  province  already  fully  oc- 
cupied by  the  Constitution,  and  transcending 
the  limitation  placed  upon  their  powers  by 
that  instrument" 

Thus  it  will  be  seen  that  this  court  has 
spoken,  and  requires  that  these  two  sections 
shall  be  construed  together.  Norton  v.  Brad- 
ham,  supra,  also  declares:  "The  debt  upon 
which  the  Judgment  in  favor  of  respond- 
ents was  recovered  having  been  contracted 
prior  to  the  constitutional  amendment  of 
1880,  it  is  quite  clear  that  the  question  made 
by  this  appeal  must  be  determined  by  the 
law  as  it  stood  previous  to  the  adoption  of 
that  amendment    Gunn  v.  Barry,  16  Wall^ 
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010,  21  L.  Ed.  212;  Cochrane  y.  Darcy,  5 
8.  O.  125."  See,  also,  De  La  Howe  ▼.  Har- 
per, 5  S.  C.  472;  Sloan  ▼.  Hunter,  66  S.  C. 
237,  43  S.  B.  789,  where  Mr.  Justice  Gary, 
as  the  organ  of  the  court,  declares:  "The 
rule  is  well  settled  in  this  state  that  the 
right  of  homestead  is  to  be  determined  by 
the  laws  of  force  when  the  debt  was  con- 
tracted." Also  15  A.  &  E.  Encyclopedia  of 
Law,  p.  634,  where  it  is  said:  '*Xhe  date  of 
the  execution  of  the  contract,  and  not  that 
of  the  breach  of  it,  goTerns  in  respect  to  the 
priority  of  the  creditors  over  that  of  the 
homestead.*' 

Thus  it  is  manifest  that  the  provisions  of 
oiur  Constitution  and  acts  of  the  Legislature 
of  the  General  Assembly  in  pursuance  there- 
to are  to  govern,  where  such  legislation  is 
prior  to  the  23d  of  January,  1880,  and  also 
that  the  date  of  the  23d  of  January,  1880, 
when  the  bond  was  signed,  fixed  the  limit 
beyond  which  the  homesteader  cannot  claim. 
But  in  the  next  place  the  circuit  judge,  in 
his  decree,  seems  to  have  fallen  into  the 
error  of  supposing  that  there  was  any  doubt 
that  when  James  W.  Huff,  in  the  year  1887, 
left  the  616  acres  of  land,  and  settled  with 
his  family  at  a  distance  of  five  miles  there- 
from, having  sold  and  conveyed  by  deed  all 
of  the  616  acres  of  land  in  the  same  year 
(1887),  he  thereby  abandoned  his  right  of 
homestead  in  said  lands.  To  our  minds  it  is 
clear  that  the  homestead  was  thus  then 
abandoned,  and  there  is  nothing  in  the  case 
going  to  show  that  he  or  Mrs.  Mary  C.  Huff, 
his  wife,  ever  again  took  possession  of  said 
landB  to  reside  thereon.  By  our  decisions, 
the  law  in  existence  governing  homesteads 
on  the  23d  of  January,  1880,  guarantied  to  no 
Iierson  a  homestead  in  lands,  except  where 
resided  upon,  and  the  land  appurtenant  to 
said  residence.  Ohafee  v.  Rainey,  21  8.  O. 
10;  Rollings  v.  Evans,  23  8.  C.  328;  Chal- 
mers V.  Tumipseed,  21  8.  C.  137;  Trimmier 
V.  Winsmith.  41  S.  C.  116,  19  8.  B.  283. 

Again,  we  do  not  see  how  Mrs.  Mary  C. 
Huff  can  hope  to  obtain  a  homestead  exemp- 
tion, when  the  mortgages  are  considered. 
This  question  was  flatly  decided  against  her 
contention  in  Union  Bank  v.  Northrop,  19 
8.  O.  476.  It  is  thus  apparent  that  we  must 
sustain  all  the  exceptions  of  the  appellant. 

We  will  not  consider  respondents  notice 
of  motion  to  sustain  the  circuit  decree. 
While  we  admit  that  the  answer  of  Mrs. 
Mary  C.  Huff  to  the  petition  herein  does  set 
up  certain  rights  as  against  said  petitioner, 
yet,  when  she  saw  proper,  through  her  at- 
torneys, to  sign  the  agreement  which  has 
been  hereinbefore  set  forth,  a  portion  of 
which  we  quoted  in  the  beginning  of  our  con- 
sideration of  the  appeal,  we  must  hold  that 
she  abandoned  all  said  claims,  and  based 
her  defense  upon  her  claim'  to  homestead, 
and  really  consented  that  a  decree  should  go 
against  her  if  said  claim  of  homestead  should 
be  rejected.  But  if  we  are  at  liberty  to 
consider   the   questions   she   now   seeks   to 


raise  against  the  right  of  the  petitioner  to 
have  one-half  of  his  judgment  paid  out  of 
the  funds  now  in  court,  we  could  not  sustain 
the  same,  for,  granted  that  the  judgment 
cannot  be  enforced  by  execution,  having 
lost  its  active  energy,  still  20  years  have 
not  elapsed  since  the  rendition  of  the  Judg- 
ment, and,  under  the  laws  of  this  state  regu- 
lating the  payment  of  claims  against  the 
estate  of  an  intestate,  such  Judgment  would 
operate  as  a  judgment  against  such  estate. 
This  motion  of  respondent  must  be  overruled. 

It  follows  from  what  we  have  hereinbe- 
fore said  that  the  decree  of  the  circuit 
Judge  must  be  so  modified  that  the  daim  of 
homestead  to  Mrs.  Mary  C.  Huff  is  denied, 
and  that  the  Judgment  presented  by  the 
petitioner  as  established  must  be  paid.  In 
all  other  respects  the  circuit  decree  is  af- 
firmed. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified  as 
hereinbefore  required,  and,  after  such  modi- 
fication shall  have  been  made^  such  decree 
shall  be  aflirmed. 


(68  S.  G.  668) 
OLIVER  et  al.  ▼.  SOUTH  CAROLINA  IN- 
TERSTATE ft  WEST  INDIAN  EX- 
POSITION CO. 

(Supreme  Court  of  South  Carolina.    April  21, 
1904.) 

BBCEIVKBS-COUNSEI^-COMFSNSATION. 

LA  previous  agreement  of  parties  or  an  or- 
der of  the  court  that  a  receiver  should  employ 
counsel  without  compensation  is  not  binoing 
on  the  court  in  equity,  and,  whenever  it  may 
determine  that  counsel  should  be  compensated 
for  preserving  a  fund  in  court,  it  may  direct 
a  fee  to  be  paid  receiver's  counsel  out  of  audi 
fund  in  disregard  of  the  agreement. 

Pope,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;   Purdy,  Judge. 

Action  by  Henry  Oliver  and  others  against 
the  South  Carolina  Interstate  &  West  Indian 
Exposition  Company.  E^rom  an  order  of  the 
circuit  court,  plaintiff  Oliver  appeals.  Modi- 
fied. 

T.  Moultrie  Mordecai  and  J.  P.  K.  Bryan, 
for  appellant  M.  Rutledge  Rivers,  for  re- 
spondent 

QARY,  A.  J.  This  action  is  In  the  nature 
of  a  creditors'  bill  brought  by  Henry  Oliver, 
the  American  Lucol  Company,  and  the  Dar- 
lington Electric  Fountain  &  Supply  Com- 
pany in  behalf  of  themselves  and  other  cred- 
itors who  might  come  in.  The  object  of  the 
action  was  to  obtain  the  appointment  of  a 
receiver  for  the  defendant  insolvent  compa- 
ny, and  the  collection  and  distribution  of 
the  assets  among  the  creditors  under  tiie  di- 
rection of  the  court 
The  appeal  is  from  the  following  order: 
"In  view  of  the  stipulation  entered  into 
soon  after  the  oonunencement  of  the  Utiga- 
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tion  in  this  matt^,  a  serious  question  has 
arisen  as  to  the  allowilnce  of  counsel  fees  to 
the  counsel  engaged  in  this  cause.  The  coun- 
sel engaged  in  behalf  of  the  receirers  haying 
declined  to  act  further  in  the  matter,  the  re- 
ceivers found  themselyes  in  a  position  in 
which  they  had  to  employ  counseL  They 
were  trustees  accountable  for  the  carrjring 
out  in  a  proper  manner  the  matter  confided 
to  their  trust  They  deemed  it  necessary  to 
have  counsel  to  assist  them  in  this  under- 
taking. Being  without  counsel  in  this  chan- 
ged state  of  affairs,  if  they  had  applied,  they 
would  have  been  permitted  to  have  employed 
counsel  and  to  have  compensated  such  coun- 
sel. It  is  a  fundamental  rule  that  where 
trustees  act  bona  fide  for  the  purpose  of  car- 
rying out  their  trust,  and  do  any  act  or  acts 
for  the  benefit  of  those  interested,  the  court 
will  sanction  such  act  In  my  opinion,  the 
receiver  acted  wisely  in  employing  counsel, 
and  such  counsel  should  be  paid.  This  mat- 
ter has  not  been  contested  before  me  by  a 
great  majority  of  the  creditors,  who  coincide 
with  the  views  herein  expressed;  but  the 
position  is  contested  by  the  counsel  for  Mr. 
Wagoner,  not  because  the  work  has  not  been 
done,  and  faithfully  done,  by  the  counsel 
now  seeking  compensation,  but  for  the  rea- 
son that,  for  the  protection  of  the  interests 
of  his  client,  he  thinks  he  should  object,  in 
view  of  the  stipulation  entered  into  as  before 
stated.  The  matter  being  contested,  I  will  not 
attempt  to  refer  it  entirely  to  the  master,  but 
will  seek  his  aid  in  obtaining  testimony, 
so  that  the  court  may  fix  the  proper  fee  for 
the  attorney  for  the  receivers,  and  may  have 
before  it  testimony  as  to  fees  for  the  other 
counseL  It  is  therefore  ordered  that  it  be 
referred  to  G.  H.  Sass,  Esq.,  one  of  the  mas- 
ters for  said  county,  to  take  testimony  as  to 
the  amount  that  should  be  allowed  to  M. 
Rutledge  Rivers,  Esq.,  as  counsel  for  the  re- 
ceivers, and  to  take  testimony  as  to.  the  na- 
ture and  value  of  the  services  rendered  by 
the  other  counsel  respectively  engaged  in  the 
case.  As  to  the  said  M.  Rutledge  Rivers,  rep- 
resenting the  receivers,  I  hold  that  he  is  en- 
titled to  compensation,  for  the  reasons  here- 
inbefore stated,  leaving  the  amount  to  be 
fixed  by  future  order  of  this  court  upon  the 
coming  in  of  the  master's  report  and  as  to 
the  other  counsel  engaged  in  the  case,  upon 
the  coming  in  of  the  master's  report  leaving 
the  question  then  to  be  determined  as  to 
whether  they  are  entitled  to  compensation, 
and,  if  so,  the  amount  of  the  same.  At  such 
reference,  of  course,  all  the  counsel  engaged 
in  the  cause  will  be  notified,  and  then  the 
stipulation  entered  into  and  all  other  such 
matters  as  those  objecting  deem  material 
may  be  put  in  evidence  and  brought  to  the 
attention  of  the  court" 
The  appellant's  exceptions  are  as  follows: 
"(1)  That  the  presiding  judge  erred  in 
holding  that  M.  Rutledge  Rivers,  Esq.,  re- 
ceiver's counsel,  was  entitled  to  compensa- 
tion to  be  paid  out  of  the  funds  herein. 


"(2)  That  the  presiding  judge  erred  in  re- 
ferring it  to  the  master  to  ascertain  and  re- 
port what  amount  should  be  allowed  M. 
Rutledge  Rivers,  Esq.,  as  his  compensation. 

*'(3)  That  the  record  in  this  case  disclosing 
the  fact  that  the  entire  scheme  of  these  pro- 
ceedings was  that  neither  receivers  nor  coun- 
sel, whether  representing  parties  or  receiv- 
ers, should  be  paid  fees  from  the  funds  real- 
ized in  this  case,  the  presiding  judge  erred 
in  allowing  compensation  to  one  attorney  in 
the  case,  without  also  allowing  compensation 
to  other  attorneys  whose  services  had  been 
rendered  in  the  creation  and  preservation  of 
the  fund,  and  especially  to  the  coimsel  for 
the  plaintllEs,  who  bad  filed  this  proceeding 
to  raise  a  fund  fbr  the  payment  of  the  cred- 
itors of  said  company,  and  who,  as  plaintiffs, 
had  the  carriage  of  the  cause." 

Waiving  the  objection  that  the  objection 
raising  the  question  whether  the  appellant 
should  not  be  required  to  contribute  out  of 
his  pro  rata  of  the  fund  in  court  toward  the 
payment  of  Mr.  Rivers'  fee  is  too  general  for 
consideration,  because  it  fails  to  point  out 
specifically  wherein  there  was  error,  it  nev- 
ertheless cannot  be  sustained.  The  agree- 
ment entered  into  before  the  receiver  was 
appointed  could  not  have  the  effect  of  lim- 
iting the  powers  of  the  court  of  equity  so  as 
to  prevent  it  from  exercising  full  control 
over  the  property  which  it  took  in  charge. 
Nor  did  the  first  order,  providing  that  coun- 
sel employed  by  the  receiver  should  not  have 
compensation,  prevent  the  court  from  passing 
a  subsequent  order  allowing  compensation 
when  it  became  necessary  to  preserve  the 
fund  in  its  keeping. 

The  question  raised  by  the  third  exception 
is  not  properly  before  this  court  for  consid- 
eration, as  it  has  not  yet  been  determined  by 
the  circuit  court  but  as  it  may  save  the 
trouble  and  expense  of  another  appeal,  we 
will  not  decline  to  dispose  of  it  The  serv- 
ices of  the  other  attorneys  were  not  render- 
ed in  preserving  the  fund  in  the  bands  of 
the  court,  and  this  question  is  not  governed 
by  the  principle  applicable  to  the  fee  of  Mr. 
Rivers. 

It  is  the  judgment  of  the  court  that  the 
order  of  the  circuit  court  be  modified. 

POPE,  O.  J.  (dissenting).  This  action  is  in 
the  nature  of  a  creditors'  bill  brought  by 
Henry  Oliver,  the  American  Lucol  Company, 
and  the  Darlington  Electric  Fountain  &  Sup- 
ply Company,  In  behalf  of  themselves  and 
other  creditors  who  might  come  in.  The  ob- 
ject of  the  action  was  to  obtain  the  appoint- 
ment of  a  receiver  for  the  defendant  in- 
solvent company,  and  the  collection  and  dis- 
tribution of  the  assets  among  its  creditors 
under  the  direction  of  the  court  It  was 
agreed  among  counsel  that  no  counsel  fees 
should  be  charged  or  claimed  against  the 
fund  to  be  raised  in  said  cause.  This  agree- 
ment was  as  follows: 

*'Duryea  &  Oliver  vs.  South  Carolina  In- 
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tevstate  and  West  Indian  Exposition  Com- 
pany. Charleston,  8.  C.»  May  17,  1902.  Wm. 
Mosely  Fitch,  Esq.,  Messrs.  T.  M.  Mordecai 
and  others,  Plaintififs'  Attorneys— Dear  Sirs: 
I.  agree  to  hold  in  trust  all  receipts  of  the 
Exposition  Company  hereafter  accruing  since 
the  filing  of  the  above  bill,  including  the 
First  National  Bank  deposit  paying  there- 
from only  actual  current  operating  expenses, 
and  if  there  be  a  balance  after  such  expenses 
are  paid,  and  also  the  two-thirds  gross  gate 
receipts  are  also  paid,  I  will  hold  such  bal* 
ance  subject  to  order  of  Court  in  both  the 
Duryea  and  Potter  and  Oliver  cases;  and  if 
I  shall  pay  out  an  excess  by  reason  thereof, 
I  am  to  be  a  preferred  creditor  therefor,  and 
except  as  to  any  funds  to  be  appropriated  by 
the  city  council,  any  amount  heretofore  paid 
by  me  out  of  my  own  funds  for  United  States 
government  amount  to  be  repaid  me  out  of 
the  first  money  so  appropriated  as  such 
amounts. 

"The  board  of  directors  to  be  receivers 
after  June  1,  1902,  without  bond,  and  neither 
receivers  nor  any  lawyer  in  case  to  charge  or 
take  fee  in  these  cases  above  mentioned. 

"May  17,  1902.  [Signed]  F.  W.  Wagener. 

"The  within  is  agreed  to.  [Signed]  W.  M. 
Fitch.  Attorneys,  Duryea  &  Potter,  T.  M. 
Mordecai,  Buist  &  Buist,  J.  P.  K.  Bryan." 

The  order  appointing  receivers  made^the 
same  provision  as  to  receivers  and  the  coun- 
sel for  receivers.    The  order  is  as  follows: 

"On  hearing  read  the  verified  complaint 
herein,  and  after  due  consideration  thereof, 
it  appearing  to  the  court  that  receivers  should 
be.  appointed,  it  is  ordered: 

"First  That  the  president  and  directors 
of  said  company,  to  wit,  F.  W.  Wagener, 
W.  H.  Welch,  F.  K.  Gary,  J.  L.  David,  John 
F.  Ficken,  C.  S.  Gadsden,  J.  C.  Hemphill, 
Wiley  Jones,  and  Samuel  Lapham,  be,  and 
they  are  hereby,  appointed  receivers,  without 
compensation  and  bond,  of  all  and  singular 
the  property  and  assets  of  the  said  South 
Carolina  Interstate  &  West  Indian  Exposlr 
tion  Company,  the  defendant  herein,  with 
the  usual  powers  of  receivers,  and  with  leave 
to  apply  to  this  court  for  any  further  orders 
which  may  be  desired  for  the  purpose  of 
more  ^ectually  carrying  oat  the  intention 
of  this  order. 

"Second.  That  said  recovers  do  forthwith 
take  possession  of  all  of  the  property  and  as- 
sets, and  thereupon  cause  to  be  prepared  and 
filed  in  this  court  forthwith  a  suflident  and 
proper  inventory  and  list  of  the  same,  and  a 
schedule  of  present  employes  and  salaries, 
and  their  recommendation  as  to  the  smallest 
possible  force  to  operate  this  receivership. 

"Third.  That  the  said  receivers  be  allow- 
ed to  employ  counsel,  but  without  compen- 
sation. 

"Fourth.  That  except  as  herein  provided, 
and  until  the  further  order  of  this  oourt, 
the  said  South  Carolina  Interstate  &  West 
Indian  Exposition  Company,  its  agents,  serv- 
^nU,  officers,  and  attorneys,  are  hereby,  re- 


strained and  enjoined  from  parting  with  or 
disposing  of  any  of  its  property  or  assets, 
excepting  to  deliver  the  same  to  the  receivers 
hereinbefore  appointed. 

"Fifth.  That  all  of  the  defendants  herein 
and  all  other  creditors  of  the  said  South 
Carolina  Interstate  &  West  Indian  Exposi- 
tion Company  be,  and  are  hereby,  each  sever- 
ally and  respectively  enjoined  from  prose- 
cuting any  action  in  this  court,  or  taking 
part  in  any  other  cause  instituted  or  to  be 
instituted  in  this  court  in  the  present  proceed- 
inga 

"Sixth.  That  a  copy  of  this  order  be  forth- 
with served  upon  each  of  the  receivers  here- 
in appointed,  each  of  whom  shall  within  five 
days  severally  file  in  this  court  their  written 
acceptance  of  such  appointment;  otherwise 
such  apppintm^it  to  be  void. 

"It  is  further  ordered  that  the  stipula- 
tion in  writing  here^fore  miade  in  this  cfLae 
be  forthwith  filed  of  record. 

"9  June,   1902. 

"Geo.  W.  Gage,  Circuit  Judge, 

"We  consent  to  the  above-named  order, 
and  to  its  being  made  at  chambers  and 
without  the  county  of  Charleston.  T.  Moul- 
trie Mordecai,  Buist  ft  Buist,  Ficken,  Hughes 
&  Ficken,  W.  M.  Fitch,  J.  P.  K.  Bryan." 

The  receivers  subsequently  reported  as  fol- 
lows: 

"The  undersigned,  as  receivers,  ask  leave 
to  file  herewith  a  supplementary  inventory 
containing  additional  items  of  property  of 
the  exposition  company  not  included  in  the 
first  inventory  filed  herein.  They  also  ask 
leave  to  report  that,  under  special  authority 
given  in  a  former  order  of  this  honorable 
court,  they  have  appointed  M.  Rutledge  Rlv? 
ers,  Esq.,  as  the  counsel  and  legal  adviser 
of  the  receivers.  The  undersigned  would  far- 
ther report  that  the  Southern  Railway  Com- 
pany hold  a  claim  against  the  exposition  eom- 
pany-  for  the  sum  of  $563.20,  which  the 
United  States  Treasury  Department  is  ready 
to  pay  out  .of  the  special  appropriation  of 
$90,000.  This  appropriation  is  payable  di- 
rectly to  the  exposition  company  as  a  r^m- 
bursement  for  advances  made  to  dalmbnts. 
Heretofore,  however,  the  dhrectors  of  said 
company.  Instead  of  advancing  the  amount 
of  the  daim,  have  given  a  power  of  at- 
torney to  the  railway  company  to  collect 
such  claim  directly  from  the  government  It 
is  now  requested  that  the  receives  execute 
such  power  of  attorney,  and  this  request  is 
respectfully  submitted  for  the  oonirideration 
of  the  court  &ncl  <or  such  order  In  the  prem- 
ises as  may  be  proper.  Respectfully  submit- 
ted. J.  L.  David,  W.  EL  Welch,  Jno.  F. 
Ficken,  Receivers." 

On  the  26th  of  September,  1903,  the  ie> 
ceivers  reported  as  follows: 

"The  undersigned,  recovers  of  the  above- 
named  exposition  company,  respectfully  re- 
port: 

"(1)  That  since  their  appointmient  they 
have  continuoiuUy.  perfcNnned  tlie  exacting 
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and  laborioufl  duties  of  tfadr  bffice,  expinidiBg 
thereoD  mtifih  time  and  labor. 

*'<2)  Tbat  among  other  things  requliing 
their  care  and  attention  were  many  mat- 
ters rendering  it  incumbent  on  them,  and 
absolutely  necessary,  to  secure  the  aid  and 
services  of  counsel  for  a  proper  disposal 
thereof.  And  this  court,  recognizing  that 
counsel  would  probably  be  needed*  provided 
in  the  order  appointing  the  undersigned  as 
receivers  that  counsel  might  be  employed, 
but  withheld  the  means  of  procuring  same, 
by  directing  that  said  employment  should 
be  without  compensation. 

*'(8)  That  the  receivers  were  unable  to 
obtain  counsel  upon  such  terms,  and,  soon 
after  assumtlng  their  office,  found  that  they 
could  not  conduct  the  affairs  of  their  respon- 
sible position  without  counsel;  tiiat  claims 
were  filed  requiring  contest  before  the  mas- 
ter, actions  had  been  commenced  and  were 
pending;  claims  were  outstanding  in  favor  of 
the  exposition  company  that  had  to  be  sued. 
Various  and  complex  legal  questions  were 
continually  arising,  to  be  considered  and  act- 
ed upon,  and  that  it  was  impossible  for  the 
receivers  either  to  keep  informed  about  the 
affairs  of  the  exposition  company,  or  prop- 
erly to  guard  the  interests  of  the  creditors, 
without  having  a  representative  in  court 

"(4)  That  they  thereupon  sought  the  serr* 
ices  of  Mr.  M.  Rutledge  Rivers,  and  em- 
ployed him  as  their  counsel,  with  the  under- 
standing that  they  would  report  to  the  court 
the  difficulties  they  had  experienced,  and  the 
utter  impracticability  of  the  aforesaid  provi- 
sion of  the  order  appointing  them,  in  with- 
holding compensation  from  their  legal  rep- 
resentative, and,  further,  that  they  would 
urge  upon  the  court,  In  view  of  the  above- 
stated  condition  of  affairs,  the  propriety  and 
justice  of  allowing  proper  compensation  for 
their  counsel. 

''(5)  That  Mr.  Rivers  has  for  the  past  year 
zealously  and  efficiently  attended  to  the  du- 
ties of  his  office  as  attorney  for  the  receivers, 
and,  as  a  matter  of  Justice  to  him,  they 
heartily  and  cheerfully  request  the  court  to 
grant  him  such  compensation  for  his  services 
as  may  be  meet  and  proper. 

"All  of  which  is  respectfully  submitteA. 
[Signed]  Jno.  P.  Ficken,  W.  H.  Welch,  J. 
li.  David,  0.  ft.  Gadsden,  J.  0.  Hemphill. 
Dated  July  11,  1903.  Filed  September  26, 
1903." 

Whereupon  the  court  made  the  order  ap- 
pealed from,  set  out  In  the  main  opinion. 

It  is  quite  evident  that  the  purpose  at  the 
outset  was  to  avoid  the  charges  for  coun- 
sel fees,  receivers'  compensation,  and  com- 
pensation for  the  receivers'  solicitor.  No 
doubt,  the  object  of  the  enterprise  was  so 
beneficent  In  its  scope,  affecting,  as  it  did, 
not  only  the  city  of  Oharleston,  but  the 
whole  state  of  South  Oarolinh  as  well,  that 
the  misfortunes  that  attended  the  exposition 
itself  caused  all  parties  to  this  action  to  bend 
every  energy,  without  compensation  there- 


for, to  the  colledtlbn  and  dicTtributlon  of  the 
assets  of  the  exposition  amcmg  tts  creditors. 
At  the  beginning  counsel  for  the  plaintiffs 
stipulated  that  they  would  not  demand  or 
expect  compensation.  The  board  of  directors 
of  the  exposition,  who  were  made  receivers, 
so  stipulated,  and  the  court  so  ordered  in 
regard  to  the  attorney  or  attorneys  for  the 
receivers.  The  first  report  of  the  court  stat- 
ed that  the  receivers  had  chosen  Mr.  M.  Rut- 
ledge  Rivers,  of  the  Charleston  bar,  as  their 
counsel,  and  no  mention  was  at  that  time 
made  of  compensation  for  such  attorney.  A 
year  afterwards,  however,  realizing  the  im- 
mense labor  and  most  valuable  services  of 
Mr.  Rivers  as  counsel  for  the  receivers,  such 
receivers,  in  their  report  of  the  26th  of  Sep- 
tember, 1903,  sought  the  interposition  of  the 
court  In  behalf  of  their  attorney.  Their 
words,  as  appear  by  such  report,  which- haa 
already  been  herein  Incorporated,  speak  most 
loudly  and  appealingly  for  compensation  on 
behalf  of  their  attorney,  Mr.  Rivers.  It  has 
always  seemed  to  us  to  be  most  unwise  in 
practice  to  expect  valuable  service  of  attor- 
neys in  carrying  into  execution  trusts  such 
as  herein  involved,  and  action  gratuitously 
on  the  part  of  the  said  attorney  to  be  most 
unwise  and  Just  Still,  parties,  when  they 
come  into  court,  have  the  right  to  make  stip- 
ulations and  agreements  which  will  be  car- 
ried out  by  the  court  Any  change  in  the 
conditions  which  thereinafter  arise  should 
only  be  made  where  it  is  the  unanimous  wish 
of  parties  originally  affected  thereby. 

Judge  Gage's  order  of  the  9th  of  June, 
1902,  hereinbefore  set  out  in  full,  was  the 
chart,  so  to  speak,  by  which  the  court  in  this 
cause'  should  be  governed.  So,  therefore,  to 
our  minds,  it  seems  that  the  plaintiff  (ap- 
pellant), Mr.  Henry  Oliver,  has  a  right  to 
call  upon  the  courts  to  enforce  the  agree- 
ments hereinbefore  recited.  His  position  1» 
the  same  as  of  a  party  to  a  consent  decree. 
No  party  bound  thereby  could  upset  it 
Jones  &  Parker  v.  Webb,  8  S.  G.  202.  «*A 
Judgment  by  consent  of  parties  is  in  the  na- 
ture of  contract  between  them,  and  cannot 
be  set  aside,  when  fraud  or  mistake  is  not 
alleged,  merely  because  of  some  irregularity 
of  procedure."  But  this  is  a  court  of  equity. 
All  the  creditors  of  the  South  Carolina  In- 
terstate ft  West  Indian  Exposition  Company 
are  parties  to  this  record,  and,  if  they  see 
proper  to  waive  the  stipulations  as  to  pay- 
ment of  counsel  fees,  they  have  a  right  to 
do  so;  and  the  court  of  equity  will  facilitate 
in  every  respect  their  desire  that  full  Justice 
shall  be  done  to  their  attorney,  who  has  so 
assiduously  and  ably  preserved  their  inter- 
ests as  affected  by  this  cause.  This  court  is 
pleased  to  recall  the  foUovdng  statement: 

'The  undersigned,  all  of  whom  represent 
the  creditors  of  the  above-named  exposition 
company,  desire  to  submit  to  this  court  in 
this  cause  the  following  statement,  which 
was  submitted  to  the  court  below  by  coun- 
sel in  behalf  of  the  attorney  for  receivers: 
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W«  understand  that  in  the  Inception  of  the 
cause,  when  a  receiyership  was  first  a];^;K>int- 
edt  the  agreement  set  out  on  page  4  of  the 
printed  case  had  been  entered  into.  This 
was  not  entered  into  by  any  of  the  under- 
signed. With  the  exception  of  Jno.  F.  Fick- 
en,  Esq^  and  his  firm  of  Ficken,  Hughes  & 
Ficken,  none  of  the  undersigned  were  en- 
gaged in  the  cause,  nor  were  they  interested 
in  the  same  until  subsequently,  when  it  was 
found  necessary  to  liquidate  and  settle  up 
the  entire  affairs  of  the  exposition  company, 
and  all  its  creditors  were  called  in.  In  do- 
ing this,  it  became  absolutely  necessary  to 
thoroughly  sift  and  adjust  a  very  large  num- 
ber of  claims  against  the  company,  so  as  to 
exclude  from  sharing  in  its  assets  claims  not 
properly  entitled  so  to  do.  The  doing  of 
this  cast  upon  the  receivers  of  the  company 
and  their  counsel  the  performance  of  a  great 
amount  of  work,  which  we  are  satisfied  was 
not  had  in  contemplation  either  by  the  par- 
ties or  the  court  when  the  original  stipulation 
was  made.  To  our  knowledge,  Mr.  M.  Rut- 
ledge  Rlrers,  who  was  appointed  counsel  for 
the  receivers,  performed  in  tliis  behalf  most 
meritorious  services  to  all  the  parties  inter- 
ested in  the  fund  for  distribution  to  the  cred- 
itors of  the  said  exposition  company.  He 
performed  the  work  of  sifting  the  accounts 
against  the  company,  going  over  the  claims 
of  the  creditors,  putting  in  shape  the  testi- 
mony against  such  of  those  claims  as  were 
resisted  by  the  receivers  or  any  creditor,  and 
attended  faithfully  and  continuously  before 
the  master  upon  the  taking  of  the  testimony 
and  the  argument  of  such  claims  as  were 
resisted,  as  well  as  performing  the  work  set 
forth  in  the  report  of  the  receivers,  at  folio 
17  of  the  printed  case.  All  the  creditors  of 
the  company  in  this  way  have  been  bene- 
fited by  the  services  which  Mr.  Rivers  so  mer- 
itoriously rendered  to  the  fund,  and  all 
creditors  interested  therein.  For  this  rea- 
son, we  think  it  only  fair  and  proper  that 
he  should  receive  a  fair  remuneration  for  his 
labor.  The  circumstances  under  which  he 
acted  are  entirely  different  from  those  that 
existed  when  the  stipulation  was  made,  and 
he  was  not  a  party  to  said  stipulation.  On 
behalf  of  the  creditors  represented  by  us,  we 
therefore  desire  to  state  to  the  court  that 
we  admit  that  a  fair  compensation  to  be  paid 
to  Mr.  Rivers  is  fairly  and  equitably  a  Just 
charge  upon  the  fund,  inasmuch  as  the  par- 
ties interested  therein  have  benefited  by  bis 
services.  Ficken,  Hughes  &  Flcken.  Jno.  F. 
Ficken.  Nathan  &  Sinkler.  Smythe,  Lioe  & 
Frost  Jos.  W.  Barnwell,  for  Trustees  un- 
der Mortgage.  Wm.  Henry  Parker,  Jr. 
George  H.  Moffett  B.  A.  Hagood.  Legare 
&  Holman.  Mitchell  &  Smith.  Asher  D. 
Cohen.  Bliller  &  Whaley.  W.  Huger  Fitac- 
simons. 

''We,  the  undersigned,  who  signed  the 
stipulation  above  referred  to,  concur  in  the 
foregoing  statement    Buist  &  Buist*' 

This  handsome  conduct  in  Mr.  Rivers'  be- 


half demands  that  tills  court  shall  modify  the 
order  of  vsference  made  by  Judge  Pnidy,  by 
directing  that  it  be  referred  to  the  master. 
O.  H.  Sass,  Esq.,  to  ascertain  and  r^»ort  a 
reasonable  oounsel  fee  to  be  paid  out  of  the 
funds  in  court  belonging  to  all  parties,  ex- 
cept Henry  Oliver;  for  I  have  already  held 
that  Mr.  Oliver  is  to  be  freed  from  payment 
of  any  part  of  the  counsel  fees  for  the  re- 
ceivers out  of  his  funds  In  oourt  But  it  is 
my  duty  to  hold  that  there  are  no  other  fees 
to  be  paid  to  any  parties,  for  such  fees  can- 
not be  paid  under  the  stipulation  made  by 
the  plaintiffs  and  defendants  at  the  com- 
mencement of  this  action.  The  circuit  Judge 
was  in  error  in  referring  it  to  the  master 
to  ascertain  if  fees  other  than  Mr.  Rivers' 
should  be  paid.  The  circuit  decree  is  there- 
fore erroneous  in  referring  It  to  the  master 
to  ascertain  what  fee  shall  be  paid  to  plain- 
tiffs' attorneys.  The  majority  of  the  court 
differ  from  me  as  to  the  fee  to  be  ascertained 
for  Mr.  Rivers,  holding  that  he  is  entitled 
to  a  fee  to  be  paid  by  alL 


(56  W.  Va.  662) 
EAKIN  et  al.  v.  TAYLOR  et  al. 
(Supreme  Oourt  of  Appeals  of  West  Virginia. 
AprU  22,  1904.) 

XqUITT   —   JUBISDICrriON— TITIA   TO   UkXHM— 
BEMEOT    AT   LAW. 

L  Point  1  of  syllabus  in  case  of  Freer  v.  Da- 
vis, 43  S.  E.  164,  52  W.  Va.  1,  94  Am.  St  Rep. 
896,  reaffirmed. 

(Syllabus  by  the  Oourt.) 

Appeal  from  Circuit  Court,  Calhoun  CJoun- 
ty;  Warren  Miller,  Judge. 

Bill  by  Justus  Eakin  and  others  against 
Tasril  Taylor  and  others.  Verdict  for  defend- 
ants, and  plaintiffs  appeal.    Modified. 

T.  P.  Jacobs  and  B.  B.  Snodgrasa,  tot  ap- 
pellants.   Unn  &  Hamilton,  for  appellees. 

McWHORTER,  J.  On  the  8th  day  of  Au- 
gust, 1902,  Justus  Eakin,  D.  H.  Cox,  Thomas 
Mills,  and  R.  B.  L.  Snodgrass  presented  their 
bill  to  the  judge  of  the  circuit  court  of  Cal- 
houn county  praying  for  the  cancellation  of  a 
lease  made  by  Tasril  Taylor  to  the  Lowther 
Oil  Company  as  a  cloud  upon  their  title  to 
100  acres  of  land  on  Yellow '  creek,  in  the 
county  of  Calhoun,  and  to  enjoin  the  Lowthor 
Oil  Ck>mpany  and  the  Eureka  Pipe  Line  (Com- 
pany from  paying  over  to  or  delivering  to 
said  Taylor  any  portion  of  the  oil  produced 
from  said  tract,  and  that  said  Taylor  be  re- 
quired to  account  to  plaintiffs;  that  the 
transfer  of  money  or  funds  from  said  Taylor 
to  his  son,  Amnon  Taylor,  be  canceled,  and 
the  said  Amnon  Taylor  be  required  to  ac- 
count to  them  for  the  same,  and  the  (Calhoun 
County  Bank  be  enjoined  from  paying  over  to 
said  Amnon  Taylor  in  any  mann^  any  funds 
due  his  account  in  said  bank  derived  from 
the  sale  of  oil  and  placed  in  his  hands  by  his 
father  Tasril  Taylor;  and  praying  for  pro- 
cess against  all  of  said  parties  defoidantft 
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Plaintiffs  alleged  in  their  bUl:  That  they 
were  the  owners,  among  other  things,  of  a 
tract  of  100  acres  of  land  described  in  the 
bill  by  metes  and  bounds,  on  Yellow  creek, 
in  that  part  of  Calhoun  county  being  form^^ 
iy  Lewis  county,  which  was  granted  to  John 
Walden  in  1844.  That  Walden  died  intestate, 
leaving  surviving  him  two  sons,  Gilbert  Wal- 
den and Walden,  and  possibly  a  widow. 

That  some   time  after  the  death  of  John 

Walden  his  son  Walden,  and  brother 

of  Gilbert,  died  intestate,  unmarried,  and 
without  issue,  leaving  said  Gilbert  Walden 
as  the  only  son  and  heir  at  law  of  said  John 
Walden,  deceased,  and  of  his  deceased  broth- 
er, whereby  the  said  Gilbert  Walden  became 
and  was  the  sole  tenant  in  fee-simple  absolute 
to  jsaid  tract  of  land.  By  deed  dated  the  4th 
day  of  May,  1001,  said  Gilbert  Walden,  being 
sole  and  unmarried,  conveyed  with  covenant 
of  general  warranty  to  plaintiffs  all  the  right, 
title,  and  interest  and  claim  which  his  father, 
John  Walden,  ever  had  in  and  to,  among  oth- 
er things,  said  tract  of  100  acres  of  land,  and 
filed  with  their  bill  what  purported  to  be  a 
copy  of  the  patent  to  John  Walden  for  the 
said  100  acres  of  land,  marked  "Exhibit  A." 
Also  as  "Exhibit  B"  they  filed  what  they 
termed  a  copy  of  the  said  deed  of  May  4, 
1901,  from  Gilbert  Walden  to  themselves, 
and  alleged  that  Tasril  Taylor  had  entered 
upon  said  tract  of  land  without  their  consent, 
and  was  in  the  possession  thereof,  claiming 
the  same  against  plaintiffs,  and  excluded 
them  from  the  possession  of  the  same.  He 
had  professed,  as  plaintiffs  were  informed,  to 
execute  an  oil  and  gas  lease  upon  said  tract 
of  land  to  the  Lowther  Oil  Company,  or  to 
some  one  who  had  assigned  such  lease  to  the 
said  oil  company.  That  in  pursuance  of  such 
pretended  lease  said  oil  company  had  entered 
upon  and  drilled  and  operated  the  same  foY 
the  production  of  oil  and  gas,  and  had  pro- 
duced the  same  in  paying  quantities,  and 
were  paying  over  a  certain  portion  tl^^reof  to 
said  Taylor.  That  said  entry  upon  the  land 
by  Taylor  and  the  Lowther  Oil  Company 
was  without  the  plaintiffs'  knowledge  and 
consent,  and  that  the  taking  of  oil  and  gas 
from  said  land  under  said  so-called  lease  con- 
stituted, as  to  plaintiffs,  an  irreparable  dam- 
age to  said  tract  of  land,  and  the  taking  of 
such  oil  and  gas  operated  as  a  waste.  That 
large  quantities  of  oil  had  been  taken  out 
by  said  company,  and  the  royalty  paid,  and 
was  being  paid,  to  said  Taylor,  and  that 
said  Taylor  for  the  purpose  of  avoiding  any 
liability  to  plaintiffs  transferred  the  proceeds 
of  sale  of  such  royalty  oil  to  other  and  dif- 
ferent parties.  That,  as  they  were  inform- 
ed, a  large  portion  of  such  money  derived 
from  the  sale  of  royalty  oil  had  been  so  trans- 
ferred with  the  purpose  to  wrong,  cheat,  and 
defraud  plaintiffs,  to  his  son,  Amnon  Taylor, 
and  that  he  kept  the  same  on  deposit  in  the 
Calhoun  County  Bank.  That  plaintiffs  were 
willing  that  said  oil  company  might  develop 
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said  tract  of  land  tor  oil  and  gas  purposes 
under  a  lease  or  contract  with  them  to  pay 
the  royalty  oil  to  them,  but  were  not  willing 
that  they  should  operate  it  under  the  Taylor 
lease,  and  to  pay  the  royalty  to  him.  That 
the  oil  so  developed  and  produced  from  said 
tract  of  land  was  being  run  into  the  lines  of 
the  Eureka  Pipe  Line  Company,  and  trans- 
ported beyond  the  limits  and  boundaries  of 
the  state,  and  they  had  no  means  of  knowing 
accurately  the  amount  of  said  product  The 
defendant  filed  his  demurrer  to  the  bill,  and 
his  answer,  in  which  he  denied  all  the  ma- 
terial allegations  thereof,  and  alleged  that 
plaintiffs  had  full  notice  of  his  claim  and 
po8s*^9Sion  before  they  received  any  deed  for 
the  land  claimed  by  them,  and  filed  with  his 
answer  a  contract  in  writing,  signed  by  G.  D. 
Camden  for  himself  and  J.  Walden,  dated 
December  10,  1B70,  agreeing  to  sell  to  him, 
for  the  sum  of  $250,  of  which  the  sum  of 
$100  had  been  paid,  and  the  residue  to  be 
paid  at  times  mentioned— October  1,  1871, 
and  October  1,  1872;  under  which  agreement 
defendant  had  taken  possession  of  said  land, 
and  had  been  in  said  possession  ever  since, 
and  under  which  purchase  he  was  still  claim- 
ing, and  which  agreement  was  entered  of  rec- 
ord in  the  clerk's  office  of  the  county  <^urt  of 
Calhoun  county,  and  which  defendant  avers 
in  his  answer  was  seen  on  the  record  and 
discussed  by  plaintiffs,  whereby  they  had  full 
notice  of  defendant's  claim.  He  also  filed 
a  letter  or  power  of  attorney  made  by  John 
Walden  to  Gideon  D.  Camden,  dated  Novem- 
ber 6,  1865,  which  was  duly  acknowledged 
and  entered  of  record  April  25,  1872,  in  the 
same  clerk's  office,  which  power  of  attorney 
authorized  said  Camden  to  sell  the  interest 
of  said  John  Walden  in  the  lands  owned  by 
him,  and  to  make  special  or  general  warranty 
deeds  therefor;  and  the  defendant  relied 
upon  the  gross  laches  and  negligence  of  plain- 
tiffs, and  those  under  whom  they  claimed, 
in  asserting  demand  for  said  land,  and  relief 
upon  the  staleness  of  such  demand,  and  that, 
if  any  equity  ever  did  appertain  to  them,  it 
was  lost;  and  prayed  for  a  dissolution  of  tho 
injunction  and  dismissal  of  plaintiffs'  bill, 
and  decree  for  costs.  The  plaintiffs  took  and 
filed  in  the  cause  the  deposition  of  Gilbert 
Walden.  On  the  10th  day  of  October,  1002, 
the  following  final  decree  was  entered  in  the 
cause:  "This  cause  coming  on  this  day  to 
be  heard  upon  the  bill  of  complaint  of  the 
plaintiffs  and  the  exhibits  therewith  filed 
upon  each  of  which  exhibits  there  are  in- 
dorsed certain  exceptions  by  the  defendant 
Tasril  Taylor,  and,  the  grounds  of  such  ex- 
ceptions being  ascertained  to  be  true  by  in- 
spection, the  court  doth  sustain  said  exc^h 
tions;  upon  the  answer  of  the  defendant  Tas- 
ril Taylor,  and  the  exhibits  therewith  filed, 
the  signature  of  G.  D.  Camden  to  Exhibit 
B.  being  proved  in  open  court  by  the  oath  of 
R.  G.  Linn;  upon  the  bill  taken  for  confessed 
as  to  the  other  defendants  therein  nav^ed; 
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upon  proceM  which  appeara  to  have  been  es> 
ecuted  for  the  time  required  by  law;  and 
upon  the  cause  regularly  proceeded  in  at  rules 
and  set  for  hearing  aa  to  them,  and  upon  the 
bill  now  here  taken  for  confessed  as  to  all 
the  defendants  except  Tasrll  Taylor;  upon 
an  attested  copy  of  a  certain  writing  under 
seal,  dated  on  the  26th  day  of  August,  1876, 
executed  by  John  Walden  to  Bu  E.  Gray, 
deputy  sheriff  of  Faquier  county,  Virginia, 
certified  by  L.  H.  Trippett,  clerk  of  the 
county  court  of  Calhoun  county,  wherein  the 
same  was  duly  recorded  on  the  19th  day  of 
S^tember,  1876,  when  said  writing  was  this 
day  produced  and  filed  as  evidence  on  behalf 
of  the  defendant  Tasril  Taylor,  and  a  cer- 
tain agreement  in  writing  executed  by  John 
Walden  and  G.  D.  Oamden  under  thehr  re- 
spective seals,  bearing  date  on  the  4th  day 
of  August,  1843,  which  was  likewise  pro- 
duced at  the  bar  of  the  court  and  filed  here- 
in by  the  said  defendant  Tasril  Taylor,  and 
which  the  said  7?asri]  Taylor  is  permitted  to 
withdraw  from  the  files  of  this  cause  upon 
leaving  an  attested  copy  and  upon  the  deposi- 
tion of  Gilbert  Walden  taken  and  filed  on 
behalf  of  the  plaintiffs;  and  upon  the  motion 
of  the  defendant  Tasril  Taylor  this  day  made 
to  dissolve  the  injunction  heretofore  awarded 
in  this  cause,  and  was  argued  by  counsel. 
Upon  consideration  whereof  It  Is  adjudged, 
ordered,  and  decreed  that  the  injunction 
heretofore  awarded  in  this  cause  be,  and  the 
same  is  hereby,  dissolved,  and  that  the  plain- 
tiffs* bill  in  this  cause  be  dismissed,  and  that 
the  plaintiffs  do  pay  to  the  defendant  Tasril 
Taylor  his  costs  by  him  about  his  defense  In 
this  behalf  expended." 

The  plaintiffs  have  a  clear  and  adequate 
remedy  at  law,  and  fall  to  show  any  equity 
against  the  defendant  Tasril  Taylor.  This 
proceeding  on  the  part  of  plaintiffs  is  an  ac- 
tion of  ejectment  under  the  garb  of  a  suit 
in  equity  alleging  fraud  on  the  part  of  de- 
fendant, as  well  as  Irreparable  damages  by 
the  removing  of  the  oil  from  the  premises.  In 
order  to  get  equity  Jurisdiction.  All  the 
rights  of  plaintiffs  are  dependent  upon  their 
legal  title,  which  has  never  been  established 
by  law.  They  do  not  show  that  an  action  had 
been  commenced  or  contemplated  for  the  re- 
covefy  of  the  possession  of  the  land  which 
is  conceded  to  be  In  the  possession  of  de- 
fendant at  least  under  claim  of  title.  This 
case  comes  clearly  under  the  rulings  of  this 
court  in  the  case  of  Freer  v.  Davis,  52  W.  Va. 
1,  48  S.  B.  164,  94  Am.  8t  Bep.  iB95,  Where 
It  Is  held  (Syl.,  point  1):  "A  court  of  equity 
has  no  Jurisdiction  to  settle  the  title  and 
boundary  of  lands  between  adverse  claimants 
when  the  plaintiff  has  no  equity  against  the 
party  claiming  adversely  to  him." 

The  decree  of  the  circuit  court  of  Oalhoun 

'  county  should  be  modified  so  as  to  reserve 

the  right  ot  plaintiffs  to  bring  this  action  At 

law  if  they  be  so  advised,  and  with  such  mob- 

Iflcatlons  the  decree  is  afBrmed. 


(l(tt  Va.  S41) 
AMBRIC3AN  SUBBtY  00.  OF  NEW  YORK 

V.  OOMMONWBALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

16,1904.) 

COBPOBATIOIV8  —  CHABTBB  FEB  ^  LICENSE— 
STATUTES  —  CONSTBUCriON  —  0OBPOBATI0N8 
EXEMPT  FBOM  OBLIOATION  OV  STATUTE. 

l.Code  1887,  %  1104,  as  amended  by  Act 
May  15,  1908,  providing  that  a  oorporation 
which  has  already  paid  a  fee  or  tax  for  author- 
ity to  transact  boaineflB  in  the  state  shall  not 
again  be  liable  for  such  fee  before  securing  a 
license  from  the  State  Corporation  Commission, 
contemplates  the  charter  fee  required  by  Acts 
1902-1904,  p.  860,  and  does  not  refer  to  the 
utifimtj  license  *'^'* 

2.  Const  art  12,  i  166a,  provides  that,  sub- 
ject to  the  provisions  of  toe  Constitution,  and 
to  such  regulations  as  may  be  prescribed  by 
law,  the  State  Corporation  Commission  shall 
be  the  department  of  government  through  whidi 
all  licenses  to  foreign  corporations  shall  issue, 
and  through  which  shall  be  carried  out  all  the 
provisions  of  the  Constitution  for  the  regula- 
tion and  control  of  such  corporations.  Code 
1887.  §  1104.  as  amended  by  Acts  1902-1904, 
p.  860,  provides  that  every  incorporated  com- 
pany domg  business  in  the  state  must  pay  a 
charter  fee.  HM,  that  every  corporation 
which  has  not  paid  a  fee  is  required  to  do  so. 
all  prior  enactments  relieving  any  oorporation 
or  class  of  corporations  from  the  payment  of 
the  fee  being  repealed. 

Appeal  from  State  Corporation  Commission. 

Appeal  by  the  American  Surety  Company 
of  New  York  from  a  decision  of  the  State 
Corporation  Commission  imposing  a  fine  on 
appellant  for  transacting  business  without 
having  obtained  the  license  required  by  law. 
Affirmed. 

Wyndham  R.  Meredith,  for  appellant 
William  A.  Anderson,  Atty.  Gen.,  for  the  Com- 
luonwealtti. 

KEITH,  P.  This  is  an  appeal  from  a  de- 
cision of  the  State  Corporation  Commission 
imposing  a  fine  upon  appellant  for  transact- 
ing business  in  the  state  of  Virginia  without 
having  obtained  a  license  in  accordance  with 
section  1104  of  the  Code  of  1887,  as  amended 
by  an  act  of  Assembly  approved  May  15, 
190d.  That  section  provides  that  "erery  in- 
corporated company  doing  business  In  this 
state  shall  have  an  office  In  the  state,  at 
which  all  claims  against  such  company  due 
residents  of  the  state  may  be  audited,  set- 
tled and  paid.  Every  such  company  Incor- 
porated under  a  Jurisdiction  beyond  the  lim- 
its of  this  state  (and  hereinafter  designated 
as  a  foreign  corporation)  shall,  before  doing 
business  in  this  state,  present  to  the  State 
Corporation  Commission  (a)  a  written  power 
of  attorney,  executed  in  duplicate,  appoint- 
ing some  person  residing  in  this  state  its 
agent,  upon  whom  all  legal  process  against 
the  corporation  may  be  served,  and  who  shall 
be  authorized  to  enter  an  appearance  in  Its 
behalf;  (b)  two  duly  authenticated  copies  of 
the  charter  of  the  corporation,  and  (c)  o 
certificate  of  the  Aiidltor  of  Public  Accounts, 
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showing  the  pityment  into  tbe  treasury  ot 
the  fee  required  by  law  to  be  paid  by  such 
corporation;  and  shall  obtain  from  said  Cor- 
poration Commission  a  license  to  transact 
business  in  the  state.  If  it  shall  be  made  to 
appear  to  the  State  Corporation  Commission 
that  said  corporation  has  complied  with  the 
law  relative  to  the  licensing  of  a  foreign  cor- 
poration of  the  character  of  the  applicant 
corx)oration,  then  said  Corporation  Commis- 
sion shall  issue  to  said  corporation  a  license 
to  transact  business  in  the  state."  There  are 
other  provisions  of  this  section  which  need 
not  be,  at  present,  adverted  to. 

This  law  is  broad  and  comprehensive  In 
its  terms.  It  applies  to  every  incorporated 
company  doing  business  in  the  state,  and,  up- 
on its  face,  embraces  foreign  as  well  as  do- 
mestic corporations. 

The  appellant,  having  been  served  with 
notice  by  the  State  Corporation  Commission 
to  appear  and  sho^  cause  why  a  fine  should 
not  be  imposed  upon  it  for  doing  business 
without  having  complied  with  the  section 
just  quoted,  appeared  and  answered,  resting 
its  defense  upon  two  grounds:  First;  that 
sections  1104  and  1106^  as  amended,  were  not 
intended  to  Apply  to  it,  but  that  it  was  gov- 
emed  by  a  special  law,  found,  as  originally 
passed,  in  Acts  1893-94,  pp.  758,  764^  cc.  661, 
662,  and  amended  at  the  session  of  1895-96 
(Acts  1895-96,  pp.  284,  423.  cc.  248,  406); 
and,  second,  that  it  had  tendered  to  the  Au- 
ditor the  specific  license  tax  of  |200  impos- 
ed upon  it  for  the  year  1904,  and  that  sec- 
tion 1104  has  reference  to  this  license  fee, 
and  not  to  the  charter  fee  required  in  sec- 
tions 37-40,  inclusive,  found  at  pages  178- 
180,  Acts  Assem.  1902-1901;  and,  further, 
that,  even  though  a  charter  fee  was  by  law 
required  of  it,  it  comes  within  the  exception 
found  in  section  40,  supra,  which  provides 
that  ''nothhsg  contained  in  this  section,  or 
the  three  preceding  sections,  shall  be  con- 
strued to  impose  a  fee  for  a  charter  or  for 
authority  to  transact  business  in  this  state, 
upon  any  company  which  has  already  paid 
the  fee  or  tax  heretofore  imposed  by  law  up- 
on Its  eiiarter  or  for  authority  to  transact  its 
business  in  this  state." 

Dealing  with  the  last  defense  first,  it  seems 
dear  that  the  fee  required  by  section  1104 
is  what  is  known  as  a  '^charter  fee.**  This 
appears  from  the  concluding  portion  of  that 
section:  '*Any  foreign  corporation  which  has 
heretofore  paid  the  fee  required  by  law  to 
entitle  it  to  transact  business  in  this  stat^ 
and  has  otherwise  complied  with  the  laws 
heretofore  existing  relative  theretOv  shall 
not;  on  application  for  license  to  transact 
business  in  this  state,  be  required  to  pay  such 
fee  again,  nor  to  file  a  copy  of  the  charter 
with  the  Secretary  of  the  Commonwealth,  if 
a  copy  thereof  Is  already  on  file  in  his  office" 
It  seems  too  plain  for  argument  that  this  has 
reference  to  a  charge  which  is  paid  once  for 
all,  and  not  to  the  license  tax  which  is  paid 


each  and  every  year.  Nor  does  the  appel- 
lant, in  any  eyent,  come  within  the  excep- 
tion, for  it  nowhere  appears  that  it  has  at 
any  time  paid  this  charter  fee.  Its  state- 
ment upon  this  subject  is  cautiously  made. 
Referring  to  section  1104,  as  amended,  appel- 
lant says  in  its  petition  to  the  Corporation 
Commission  for  license  to  do  business  in  the 
state  for  the  year  1904  that  "it  only  required 
those  foreign  corporations  which  have  al- 
ways been  governed  by  section  1104  to  pay 
the  charter  fee  where  such  corporations  are 
attempting  to  do  business  without  ever  com- 
plying with  that  section,  or  with  the  law  re- 
lating to  charter  fees.  All  such  foreign  cor- 
porations are  by  the  act  of  May  15^  1903,  re- 
quired to  now  pay  this  charter  fee.  The  act 
leaves  untouched  that  class  ot  for^gn  corpo- 
rations which  were  not  governed  by  section 
1104,  as  is  the  case  with  surety  companies, 
and  your  petitioner  in  particuhir.  In  other 
words,  if  a  right  to  transact  business  in  this 
state  has  once  been  granted  on  tbe  payment 
of  a  charter  fee  and  an  annual  license  tax,  or 
on  the  payment  of  a  license  tax  only,  the 
state  cannot  or  at  least  does  not  intend  to,- 
now  attach  the  requirement  of  the  payment 
of  a  charter  fee  to  the  foreign  corporation 
which  has  already  obtained  and  been  granted 
the  right  to  do  business  in  this  state."  This 
is  certainly  not  an  averment  that  it  had  paid 
the  charter  fee.  Its  whole  insistence,  indeed, 
is  that  it  was  never  liable  for  the  charter  fee, 
bnt  that  it  had  been  permitted  to  do  business 
vrithout  the  payment  of  such  fee,  and  was 
therefore  entitled  to  continue  Its  business  vp- 
<a  the  same  terms.  There  is  neither  allega- 
tion nor  proof  of  the  payment  of  the  charter 
fee,  and  therefore  appellant  is  not  within  the 
tttms  of  the  exception  to  the  operation  of 
sections  87-40. 

The  case  of  appellant  must  stand  or  fall 
by  its  first  contention.  Is  it  controlled  by 
the  law  applicable  to  corporations  in  general, 
whether  foreign  or  domestic,  or  is  there  a 
special  law  which  applies  to  that  particular 
class  of  corporations  to  which  appellant  be- 
longs? 

The  Constitution  of  Vhrginia  (section  156a, 
art.  12)  provides  that,  "subject  to  the  pro- 
visions of  this  Constitution  and  to  such  re- 
quirements, rules  and  regulations  as  may  be 
prescribed  by  law,  the  Stat^  Corporation 
Commission  shall  be  the  department  of  gov- 
ernment through  which  shall  be  issued  all 
charters  and  amendments  or  extensions  there* 
of,  for  domestic  corporations,  and  all  licenseH 
to  do  business  in  this  state  to  foreign  cor 
porations;  and  through  which  shall  be  car- 
ried out  all  the  provisions  of  this  Constitu- 
tion, and  of  the  laws  made  in  pursuance 
thereof,  for  the  creation,  visitation,  super- 
vision, regulation  and  control  of  corporations 
chartered  by,  or  doing  business  in,  this  state.*' 
By  section  1104,  as  found  in  the  Acts  of 
1902-1904,  at  page  360,  and  which  has  al 
ready  been  quoted,  <every  incorporated  com- 
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pany  doing  busfness  In  this  state  is  required 
to  pay  a  charter  fee.  The  amount  of  that 
charter  fee  is  fixed  by  sectionB  37-40,  ahready 
referred  to,  and  the  penalty  for  doing  bnsi- 
neas  without  complying  with  the  law  is  hn- 
posed  by  section  1106. 

Whatever  may  have  been  the  Interpreta* 
tion  of  the  law  aa  it  existed  before  the  adop- 
tion of  the  Constitution  now  in  force,  and 
the  passage  of  the  laws  in  pursuance  there- 
of, including  section  1104  as  amended,  there 
seems  no  room  for  question  that  appellant, 
in  common  with  every  incorporated  company 
doing  business  in  this  state,  must  pay  a 
charter  fee,  or  bring  itself  within  the  oper- 
ation of  the  exception.  It  would  serve  no 
useful  purpose  to  inquire  whether,  by  a  true 
construction  of  the  statutes  upon  the  subject 
in  force  prior  to  the  adoption  of  the  Ck>n* 
stitution,  the  appellant  was  liable  to  pay  the 
tax,  and  escaped  by  the  oversight  or  inad- 
vertence of  those  charged  with  the  execution 
of  the  laws,  or  whether  the  Legislature  had 
seen  fit  to  place  such  companies  upon  a  more 
favorable  footing  than  all  other  corporations 
doing  business  in  the  state,  for,  whether  this 
company  has  hitherto  escaped  by  inadvert- 
ence, or  in  accordance  with  the  intent  of  the 
Legislature,  there  is  nothing  in  the  nature  of 
a  contract,  nothing  in  tiie  nature  of  an  es- 
toppel upon  the  state  to  interfere  with  its 
unquestioned  power  of  taxation.  Therefore; 
whatever  opinion  might  be  entertained  with 
reference  to  the  taws  as  they  heretofore  ex- 
isted, the  Constitution  and  laws  as  they  now 
stand  unmistakably  place  all  corporations  up- 
on a  foothig  of  equality,  and  all  are  required 
to  pay  a  charter  fee  as  the  condition  preced- 
ent to  doing  business  in  this  state,  with  a 
proviso  that  this  charter  fee  shall  not  be 
exacted  of  those  corporations  by  which  this 
fee  has  been  at  any  time  paid.  The  Cor- 
poration Commission,  which  is  the  depart- 
ment specially  charged  with  the  duty  of 
granting  licenses  to  do  business  in  this  state 
to  foreign  corporations,  has  given  this  matter 
careful  consideration;  has  found  that  the 
laws  do  not  discriminate  in  favor  of  appel- 
lant; that  it  is  not  within  any  exception; 
that  it  was  doing  business  in  violation  of 
the  law;  and  has  imposed  upon  it  the  mini- 
mum penalty  for  its  offense.  We  discover 
no  error  in  itil  ruling,  and  it  is  therefore  af- 
firmed. 

(102  Ya.  914) 

HORTENSTINB  v.  VIRGINIA-CAROLINA 
RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
23,  1004.) 

BAILBOADS  —  INJURY  TO   TRESPASSER  —  NBOU- 

OBNCB— PliBADING — ^RATB    OF    SPBBO 

—SIGNALS. 

1.A  declaration  for  injuries  caused  by  the 
negligence  of  the  defendant  must  show  that 
from  the  relation  existing  between  the  plaintiff 
and  defendant  a  legal  duty  was  owing  from  the 


latter  to  the  former,  the  failure  to  disdiarge 
which  caused  the  injury. 

2.  In  an  action  by  trespasser  upon  a  railroad 
track  to  recover  for  injuries,  the  declaration 
must  aver  that  after  the  railroad  company  dis- 
covered his  peril  it  could  in  the  exercise  of  or- 
dinarv  care  haye  avoided  injury  to  him. 

3.  A  railroad  company  owes  to  trespassers 
and  licensees  no  duty  at  providing  reasonably 
safe  and  proper  appliances. 

4.  A  railroad  company  owes  to  a  trespasser 
upon  its  track  no  duty  in  regard  to  the  rate  of 
speed  or  schedule  time  upon  which  it  shall  run 
its  trains. 

5.  Section  2900,  of  the  Code  of  1887,  preserv- 
ing to  any  person  injured  by  a  violation  of  the 
statute  the  ri^ht  to  maintain  an  action  for  in- 
jury, was  designed  only  to  preserve  such  right 
where  it  existed  at  common  law,  and  not  to 
give  a  right  of  action  where  none  existed. 

6.  The  statute  requiring  a  railroad  company 
to  sound  the  whistle  of  its  engine  before  reach- 
ing a  crossing  was  not  made  for  trespassers  nor 
licensees,  and  it  owes  no  such  duty  to  them. 

7.  In  actions  for  tort  the  declaration  most 
state  sufficient  facts  to  enable  the  court  to  say 
upon  demurrer  whether,  if  the  facts  stated  are 
proved,  plaintiff  would  be  entitled  to  recover. 

Error  to  Circuit  Court,  Washington  Coun- 
ty. 

Action  by  J.  W.  Hortenstine^  administrator 
of  W.  P.  Richards,  against  the  Virginia-Car- 
olina Railway  Oompany.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.   Affirmed. 

John  W.  Neal  and  L.  P.  Summers,  for  plain- 
tiff in  error.  White  ft  Penn*  for  defendant  in 
error. 


CARDWBLL,  J.  This  action  was  brought 
in  the  circuit  court  of  the  county  of  Wash- 
ington by  the  administrator  of  W.  P.  Ricb- 
ards,  deceased,  against  the  Virginia-Carolina 
Railway  Company,  to  recover  damages  for 
the  death  of  plaintUTs  intestate,  caused,  as 
alleged,  by  the  negligence  of  the  defendant 
company.  The  declaration  contains  seven 
counts,  and  the  defendant  company  demur- 
red to  it  -and  to  each  count  thereof,  whicb 
demurrers  were  sustained,  and  a  final  judg- 
ment rendered  in  favor  of  the  defendant 
company.  To  this  judgment  this  writ  of 
error  was  awarded. 

Substantially,  the  allegation  of  the  first 
count  in  the  declaration  is  that  the  defend- 
ant company  was  possessed  of  certain  en- 
gines and  cars,  used  and  employed  in  car- 
rying passengers  and  freight  along  the  line 
of  its  railway  in  Washington  county,  Va.» 
and  that  on  the  10th  day  of  November,  1901« 
the  defendant  company  conducted  itself  so 
negligently  and  unskillfully  in  the  operation 
of  its  said  business  as  to  inflict  upon  tb» 
plalntiiTs  intestate  severe  bodily  injuries,  by 
reason  whereof  he  died.  It  is  insisted  that 
this  count  measures  up  to  the  requirements 
of  a  declaration  in  such  actions,  as  laid  down 
in  B.  &  O.  R.  R.  Co.  v.  Sherman's  Adm'x,  80 
Grat  602,  and  approved  in  N.  &  W.  R.  R. 
Co.  V.  Barman's  Adm'r,  83  Va.  568,  8  &  B. 
251,  Seaboard,  etc.,  R.  R.  Co.  v.  Joyner's 
Adm*r,  92  Va.  854,  23  S.  B.  773,  and  Birck- 
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bead  t.  O.  ft  O.  Ry.  Oo.»  95  Va.  648,  29  8. 
B.  678»  aince  by  tbese  autboritles  It  Is  suf- 
ficient to  set  f  ortb  the  cause  of  action  In  gen- 
eral terms,  and  aver  that  tbe  Injury  was  In- 
flicted by  tbe  wrongful  act  neglect*  and  de- 
fault of  tbe  defendant 

In  B.  ft  O.  R.  R.  Co.  ▼.  Whlttlngton's 
Adm*r,  80  Qrat  805,  tbe  same  Judges  who 
decided  tbe  case  of  B.  ft  O.  R.  R.  Co.  ▼.  Sher- 
man's Adm*x,  eylnced  an  apprehension  that 
they  had  gone  further  in  that  case  than  In 
principle  they  should  have  gone.  The  only 
material  difference  between  the  declarations 
In  the  two  cases  Is  that  In  tbe  last  named 
tbe  place  where  the  alleged  negligent  act 
was  committed  Is  designated,  while  In  the 
first  named  It  Is  not;  and  the  first  count  In 
tbe  declaration  In  tbe  case  at  bar  Is  In  form 
and  substance  the  second  count  In  tbe  dec- 
laration In  tbe  Wblttington  Case,  where  In 
tbe  opinion  by  Staples,  J.,  sustaining  a  de- 
murrer to  that  count,  it  Is  said:  "Now, 
whether  the  plalntlfTs  Intestate  was  at  the 
time  a  passenger  on  the  train  and  received 
his  Injuries  as  such,  or  whether  he  was  an 
employ^  of  the  company  and  was  injured 
while  engaged  in  its  service,  or  whether  he 
was  a  stranger  crossing  tbe  track  of  the 
company's  road,  or  whether  he  was  on  the 
track  at  all,  or  in  the  cars,  or  at  tbe  sta- 
tion, or  in  what  manner  be  was  injured,  tbe 
declaration  does  not  inform  us.  It  was  im- 
possible for  the  defendants  to  learn  from 
this  declaration  the  grounds  upon  which 
plaintiff  was  proceeding.  The  declaration 
amounted  to  an  averment,  simply,  that  the 
plaintiff's  intestate  was  injured  by  the  neg- 
ligence of  tbe  defendants  in  the  operation  of 
their  business  in  using  and  employing  their 
engines  on  their  railway."  And  then,  after 
stating  the  object  of  a  declaration,  which  Is 
too  well  understood  to  be  repeated  here,  the 
learned  judge  continues:  "It  is  very  true 
that  in  actions  for  torts  it  is  frequently  suf- 
ficient to  describe  the  injury  generally,  VTltb- 
out  setting  out  the  particulars  of  tbe  de- 
fendant's misconduct.  In  such  cases  great 
latitude  of  statement  is  allowed.  But  this 
rule  does  not  justify  a  general  and  indefinite 
mode  of  declaring,  admitting  of  almost  any 
proof.  •  •  •  The  learned  counsel  for  the 
plaintiff  insists  that,  if  greater  particularity 
is  required  in  stating  tbe  cause  of  action,  tbe 
plaintiff  is  liable  to  be  defeated  on  tbe  trial 
by  a  variance  between  the  allegations  and 
tbe  proofs.  A  declaration  can,  however,  sub- 
serve no  good  purpose  unless  it  be  sufficient- 
ly spedflc  to  inform  the  adverse  party  of 
the  ground  of  complaint  If  it  is  deficient  in 
that  particular,  It  may  as  well  be  dispensed 
with  altogether.  The  plaintiff  is  presumed 
to  have  some  knowledge  of  the  facts  upon 
which  bis  action  is  founded.  If  be  is  in 
doubt  as  to  the  precise  nature  of  the  evi- 
dence, be  may  frame  his  declaration  with 
different  counts,  varying  bis  statements  to 
meet  every  possible  phase  of  the  testimony.** 


The  language  just  quoted  applies  with  all 
of  its  force  to  the  first  count  of  tbe  decla- 
ration here  under  considerationt  and  is  inap- 
plicable to  tbe  declaration  in  the  Sherman 
Case  only  in  one  particular,  viz.,  the  fact 
that  the  declaration  in  the  last-named  case 
statea  that  Sherman,  the  person  injured,  was 
"on  tbe  track"  of  the  defendant  at  the  time 
of  bis  injury,  while  the  first  count  in  the 
declaration  at  bar  utterly  fails  to  designate 
where  plaintiff's  Intestate  was  when  be  re- 
ceived the  alleged  injuries  from  which  he 
died;  and  in  this  failure,  at  least,  to  des- 
ignate the  place,  it  is  different  from  the  dec- 
laration in  the  Sherman  Case,  and  conforms 
to  that  in  the  Wblttington  Case. 

The  second  count  states  that  on  tbe  day  of 
the  alleged  accident  plaintiff's  intestate  was 
on  a  certain  pump  or  hand  car  which  was 
then  and  there  being  used  on  the  said  rail- 
road, with  the  knowledge  and  consent  of  tbe 
defendant  company,  etc. 

As  remarked  by  counsel  for  tbe  defendant 
company  in  tbe  argument  here,  ''This  may 
be  said  of  every  railroad  company  in  tbe 
state,  as  they  all  have  band  cars,  which  are 
being  used  daily  on  their  roads.  But  tbe 
duties  which  tbese  companies  owe  to  per- 
sons upon  these  hand  cars  la  determined  by 
tbe  capacity  in  which  they  are  there."  In 
what  capacity,  and  by  what  right,  was  plain- 
tiff's intestate  on  this  particular  band  car 
on  tbe  day  of  the  accident?  Was  be  there 
as  an  employ^  of  tbe  defendant  company, 
engaged  in  its  business?  Or  was  be  a  stran- 
ger, who  was  there,  assuming  all  tbe  at- 
tendant risks,  without  tbe  knowledge  and 
consent  of  the  defendant  company,  and  to 
whom  it  owed  no  duty,  except  not  willfully  or 
intentionally  to  injure  blm  after  discovering 
bis  peril?  As  to  these  matters  the  declara- 
tion is  silent  While  the  declaration  states 
that  plaintiff's  intestate  was  upon  the  hand 
car,  it  fails  to  state  where  the  band  car  was 
at  the  time  of  the  accident,  or  that  it  was 
on  the  track  at  that  time.  Stress  is  laid  in 
tbe  argument  for  the  plaintiff  upon  tbe  aver- 
ment that  the  hand  car,  on  the  day  stated, 
was  being  used  on  tbe  railroad  with  tbe  con- 
sent of  the  defendant  company,  but  tbe  dec- 
laration nowhere  states  that  plalntifTs  in- 
testate was  on  tbe  hand  car  with  either  the 
knowledge  or  tbe  consent  of  tbe  defendant 
company.  Consent  iSv  either  expressed  or 
implied,  and  it  is  not  claimed  that  the  con- 
sent of  the  defendant  company  to  the  use 
of  the  band  car  was  express;  and,  if  the 
plaintiff  intended  to  rely  upon  an  implied 
consent,  it  was  but  fair  to  the  defendant 
company  that  tbe  facts  to  be  relied  on  to 
warrant  an  implied  consent  be  stated  in  the 
declaration.  The  relation  which  actually  ex- 
isted between  the  plaintiff's  intestate  and  the 
defendant  company  at  the  time  of  the  alleged 
injury  may  have  been  one  or  several,  out  or 
which  different  measures  of  duty  from  tbe 
defendant  company  would  arise,  and  unless 
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the  duty  owing,  and  which  the  defendant 
company  failed  to  discharge,  was  a  legal  du- 
ty, it  would  not  be  liable  for  the  injury. 
Tbe  duty  must  be  owing  to  the  party  injured, 
and  the  declaration  must  show  this,  other- 
wise it  is  clearly  demurrable.  N.  &  W.  R. 
R.  Ck).  V.  Wood,  99  Va.  156,  37  S.  B.  846, 
Carson  Lime  Co.  v.  Rutherford,  102  Va.  — , 
46  S.  E.  304. 

In  the  first-named  case  (which  was  sim- 
ilar in  many  respects  to  the  case  at  bar)  the 
opinion  by  Buchanan,  J.,  says:  '*It  has  been 
held  in  several  cases  by  this  court  that  it 
was  not  necessary  in  cases  like  this  to  aver 
in  terms  the  relation  which  existed  between 
the  plaintiff  and  defendant  at  the  time  of 
the  injury  (though  that  is  clearly  the  better 
practice),  but  that  it  is  sufficient  if  such  aver- 
ments are  made  as  to  the  circumstances  un- 
der which  the  plaintiff  was  injured  as  will 
show  the  existence  of  the  duty  which  it  ia 
averred  has  been  neglected,  and  which  neg- 
lect has  caused  plaintiff's  injury."  In  other 
words,  the  declaration  must  show  that  from 
the  relation  existing  between  the  plaintiff 
and  the  defendant  a  legal  duty  was  owing 
from  the  latter  to  the  former,  the  fail- 
ure to  discharge  which  caused  the  i'ljury 
for  which  the  action  is  brought,  or  make  such 
averments  as  to  the  circumstances  under 
which  the  plaintiff  was  injured  as  will  show 
the  existence  of  the  duty  which  it  is  claimed 
has  been  neglected,  and  which  neglect  has 
caused  the  plaintifTs  injury. 

The  third  count  in  the  declaration  under 
discussion  differs  from  the  second  in  two 
particulars:  (1)  In  the  addition  that  on  the 
day  named,  etc.,  plaintiff's  intestate  bad  been 
hurt  and  placed  or  laid  on  the  hand  car,  and 
(2)  in  the  omission  to  state  that  the  hand  car 
was  out  and  being  run  on  the  defendant 
company's  track  with  its  consent:  and  this 
omission  is  material.  The  fact  that  the 
plaintifTs  intestate  had  been  hurt  and  placed 
on  the  hand  car  cannot  enlarge  the  responsi- 
bility sought  to  be  laid  at  the  door  of  the  de- 
fendant company,  unless  this  fact  was  known 
to  the  company,  and  it  is  not  averred  that  it 
was  so  known.  It  might  be  true  that  the 
defendant  company  had  knowledge  that  the 
hand  car  was  out  on  the  day  named,  but  at 
the  same  time  it  might  also  be  true  that  this 
hand  car  had  been  taken  without  the  com- 
pany's consent,  and  run  out  on  its  track 
by  reckless  parties  as  a  prank  or  for  their 
amusement.  If  the  latter  were  shown  to  be 
the  fact,  these  parties  were  trespassers  pure 
and  simple,  who  were  not  only  endangering 
their  own  lives,  but  the  lives  of  all  par- 
ties engaged  in  the  business  of  the  compa- 
ny in  running  its  engines  and  cars,  as  well 
as  passengers  who  may  have  been  upon  its 
trains,  and  tlie  defendant  company  would 
have  owed  them  only  the  duty  it  would,  un- 
der the  law,  owe  to  any  other  trespasser  upon 
its  track.  It  would  not  have  been  the  duty 
of  the  company  to  keep  a  constant  lookout 


for  these  trespassers.  If  so,  this  lookout 
must  have  been  at  every  foot  of  tbe  progreas 
of  the  train,  as  the  company  oould  not  have 
anticipated  that  it  would  run  upon  the  hand 
car  at  one  point  rather  than  another.  Un- 
der the  circumstances  stated,  the  defendant 
company  could  not  be  held  responsible  for 
the  alleged  injury  to  plaintiff's  intestate,  un- 
less it  was  shown  that,  after  it  discovered 
his  peril,  it  could^  in  the  exercise  of  ordinary 
care,  have  avoided  tbe  injury.  This  third 
count  of  the  declaration  making  no  such  aver- 
ment, it  is  clearly  demurrable. 

The  negligence  charged  in  the  fourth  count 
is  that  it  was  the  duty  of  the  defendant 
company  to  have  its  engines  equipped  with 
ordinary  and  proper  appliances,  so  that  said 
engines  could  and  would  be  under  the  imme- 
diate control  of  the  engineer,  whereby  the 
said  engines  should  not  be  run  upon  and 
against  plaintiff's  intestate,  etc. 

Conceding  the  existence  of  this  rule,  the 
only  statement  in  the  count  that  the  appli- 
ances were  not  safe  and  proper  is  by  way 
of  recital,  and  not  by  a  positive  averment 
Nor  is  there  sufficient  averment  that  the  fail- 
ure to  have  safe  and  proper  at^pliances  was 
the  cause  of  the  accident,  nor  that  the  en- 
gineer could,  with  proper  appliances  and 
the  use  of  the  same,  have  stopped  the  engine 
in  question  after  discovering  plaintlirs  in- 
testate upon  the  track.  Had  the  averments, 
however,  been  sufficient  to  show  a  failure 
on  the  part  of  the  defendant  company  to 
discharge  the  alleged  duty,  still  the  declara- 
tion would  have  been  fatally  defective,  be- 
cause it  stated  no  fact  which  showed  that 
the  duty  was  owing  from  the  defendant  com- 
pany to  the  plaintiff's  intestate.  As  between 
a  railroad  company  and  parties  bearing  a 
certain  relation  to  it,  such  as  passengers  and 
employes,  there  exists  the  duty  of  providing 
reasonably  safe  and  proper  appliances.  But 
there  exists  no  such  duty  as  to  trespassers, 
or  even  a  bare  licensee,  and  such  a  party  can- 
not complain  though  the  appliances  be  ever 
so  unsafe.  N.  &  W.  R.  R.  Ck>.  v.  Wood,  su- 
pra, and  authorities  there  cited. 

In  support  of  this  count,  counsel  for  the 
plaintiff  cite  the  cases  of  Richmond  Ry.  A 
Elec.  Co.  V.  Garthright,  92  Va.  627,  24  8.  EL 
267,  32  L.  R.  A.  220,  53  Ank  St  Rep.  839. 
and  Thompson  y.  Salt  L.  R.  T.  Co.  (Utah)'  52 
Pac.  92,*  40  L.  R.  A.  172,  67  Am.  St  Rep. 
621,  but  all  that  need  be  said  of  these  eases 
is  that  they  are  wholly  unlike  the  case  under 
consideration,  since  the  accident  in  each  oc- 
curred on  the  streets  of  a  city,  where  pedes- 
trians had  equal  rights  with  the  railroad  com- 
panies. The  principles  which  govern  that 
class  of  cases  have  been  very  fully  and  clear- 
ly set  out  in  the  opinion  of  this  court  by 
Buchanan,  J.,  in  Bass'  Adm'r  v.  N.  By.,  etc., 
Co.,  100  Va.  1,  40  S.  B.  100. 

The  fifth  count  of  the  dedaration  under 
consideration  proceeds  upon  the  idea  that  it 
was  the  duty  of  the  defendant  company  not 
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to  nm  Its  engines  at  such  an  unusual  rate 
«f  qieed,  or  at  a  time  different  from  tbe 
8<^ed«le  of  aity  train  running  in  the  same 
direction,  and  passing  tbe  point  at  whloh 
tbe  alleged  accident  bappened,  or,  If  so  run. 
It  was  tbe  duty  of  tbe  defendant  company  to 
bave  glyen  notice  of  tbe  cbange  of  running 
said  engine,  so  tbat  it  sbould  not  be  run  upon 
plaintiff's  Intestate,  etc. 

Wben  commenting  upon  sucb  regulations 
as  are  referred  to  in  tbls  flftb  count,  Mon* 
cure.  P.,  In  B.  &  O.  Ry.  Go.  ▼.  Sberman's 
Adm'r,  supra,  says:  "They  are  adopted  for 
tbe  conyenlence  and  safety  of  tbe  defendant 
and  tbose  wbo  travel  upon  tbe  road  as  pas- 
sengers in-  tbe  cars  of  tbe  defendant,  or  tbose 
wbo  cross  tbe  road  at  a  place  wbere  tbey 
bave  a  legal  rlgbt  to  cross,  and  not  for  tbose 
wbo  may  cboose  to  walk  upon  tbe  road  for 
tbelr  own  conyenience  or  pleasure."  To  tbe 
sarnie  effect  is  N.  &  W.  Ry.  Co.  y.  Wood,  su* 
pra. 

In  support  of  tbe  flftb  count  seyeral  cases 
are  cited,  and  we  will  review  tbem,  as  far 
as  we  deem  it  necessary,  in  tbe  order  dted. 
As  to  tbe  first  <B.  &  O.  R.  Co.  y.  Wbitting* 
ton*s  Adm'r),  it  need  only  be  said  tbat  tbe 
party  injured  was  an  employ^  of  tbe  de- 
fendant company.  In  tbe  second  (Roberts  y. 
A.  A  F.  R.  Co.,  83  Ya.  814,  2  S.  E.  518),  tbe 
party  injured  was  a  traveler  upon  tbe  blgb- 
way.  Just  about  to  cross  tbe  railroad  track 
at  a  blgbway  crossing,  and  tbe  court  rlgbt* 
ly  beld  It  to  be  ''negligence  to  run  an  un- 
ecbeduled  train  at  an  extraordinary  speed 
across  a  public  blgbway.  wltbout  signaling 
its  approach  by  bell  and  wbistle."  Tbe  prin- 
ciples laid  down  in  tbat  case,  as  well  as  in 
tbe  case  Just  before  it  mentioned,  are  wbol* 
)y  inapplicable  to  tbe  case  at  bar*  wbere 
tbe  party  injured  was  wbere  be  bad  no  rlgbt 
to  be,  or  was,  at  most,  a  bare  licensee.  A 
wbolly  different  rule  as  to  tbe  duty  of  tbe 
railroad  company  to  tbe  parties  Injured  ap* 
pUed  to  tbe  two  cases  named  from  tbat  ap- 
plicable to  tbe  case  at  bar.  Tbe  third  case 
cited  is  I/»  &  W.R.  Co.  v.  Hall  (Oa.>  85  S.  B. 
159.  In  tbat  case  tbe  ruling  was  not  upon 
tbe  sufficiency  of  tbe  declaration,  but  only 
upon  tbe  refusal  of  tbe  lower  court  to  direct 
a  verdict  In  favor  of  tbe  defendant,  and  upon 
an  Instruction  given.  The  sufficiency  of  the 
declaration  seems  not  to  have  been  called 
in  question.  The  fourth  and  last  case  cited 
Is  Asbworth  v.  Southern  Ry.  Co.  (Ga.)  43 
S.  E.  36.  That  case  is  clearly  in  accord  vrlth 
the  decisions  in  this  state  as  to  tbe  duty 
which  a  railroad  company  owes  to  a  tres- 
passer upon  or  about  its  property.  True, 
It  held  that  the  rule  in  such  cases  does  not 
relieve  the  company  under  all  circumstances 
from  anticipating  the  presence  of  a  trespass- 
er upon  Its  property,  and  from  taking  proper 
precautions  to  prevent  injury  to  him'.  The 
real  point  decided  was  tbat  the  petition  (dec- 
laration) set  forth  facts  which  brought  the 
case  under  an  exception  to  the  general  rule. 


and  should  not  have  been  dismissed  on  a 
general  demurrer.  It  has  no  bearing  what- 
ever upon  tbe  sufficiency  of  tbe  declaration 
in  tbls  case. 

Tbe  sixth  count  in  the  declaration  under 
discussion  proceeds  upon  tbe  idea  that  it  was 
the  duty  of  tbe  defendant  company  to  ab- 
stain from  running  Its  engine  on  tbe  day  of 
tbe  injury  to  plaintiff's  intestate,  that  day 
being  Sunday,  and  that  tbe  running  of  Its 
engine  on  that  day  was  a  violation  of  the 
statute— section  8801,  Code  1887— whereby  a 
right  of  action  accrued  to  the  plaintiff  to  re- 
cover damages  of  tbe  defendant  company  by 
reason  of  section  29(X)  of  tbe  Code;  in  other 
words,  that  tbe  defendant  company  is  liable 
tor  tbe  injury  to  plalntifTs  intestate,  simply 
because  tbe  injury  was  by  reason  of  the 
company's  engine  being  run  on, Sunday.  Tbe 
declaration  does  not  state  tbat  the  day  named 
was  Sunday,  but  merely  states  tbat  it  was 
tbe  doty  of  tbe  defendant  company  to  ab- 
stain from  running  its  engine  on  that  day, 
and  tbat  It  was  so  run,  etc.,  in  violation  of 
tbe  laws  of  the  commonwealth.  Section  3801, 
prohibiting  the  running  of  tbe  engines  and 
trains  of  a  raih*oad  company  on  Sunday  in 
this  state,  contains  several  exceptions,  and, 
granting  that  tbe  court  sbould  take  Judicial 
notice  of  tbe  fact  tbat  tbe  lOtb  day  of  No- 
vember, 1901,  was  Sunday,  and  conceding, 
furtb^,  for  the  sake  of  argument,  that  tbe 
bare  violartion  of  the  statute  gave  tbe  plain- 
tiff a  right  of  action,  bis  declaration  is  still 
bad  on  demurrer,  as  it  does  not  state  that  the 
defendant  company,  in  tbe  running  of  its  en- 
gine and  train  on  tbe  day  named,  and  which 
Inflicted  tbe  injury  to  plaintiff's  intestate, 
did  not  come  within  tbe  exceptions  contained 
in  the  statute.  Section  2900  of  the  Code  con- 
fers no  new  or  enlarged  right  upon  a  party 
Injured  as  a  result  of  tbe  violation  of  a  stat- 
ute. A  party  suing  for  an  injury  arising 
from  an  act  of  a  defendant  in  violation  of  a 
statute,  claiming  damages;  and  not  merely 
tbe  penalty  prescribed  in  tbe  act,  would  have 
to  allege  and  prove  tbe  same  facts  which  be 
would  have  to  allege  and  prove  if  tbe  act  of 
negligence  complained  of  was  not  in  violation 
of  a  statute,  since  tbe  purpose  of  section  2900 
of  the  C^e  was  merely  to  preserve  to  the 
person  injured  tbe  right  to  maintain  bis  ac- 
tion for  tbe  injury  be  may  have  sustained  by 
reason  of  the  wrongdoing  of  another,  and  to 
prevent  the  wrongdoer  from  setting  up  the 
defense  that  be  bad  paid  tbe  penalty  imposed 
under  a  penal  statute.  Connelly  v.  W.  U. 
Tel.  CJo.,  100  Va.  51,  40  S.  B.  618,  66  L.  R.  A. 
663,  93  Am.  St.  Rep.  919. 

Tbe  authorities  cited  ip  support  of  the 
sixth  count  of  plaintiff's  declaration,  as  far 
as  we  have  been  able  to  examine  them,  do 
not  sustain  his  contention. 

Tbe  seventh  count  of  tbe  declaration  sets 
out  the  liability  of  the  defendant  company  a& 
arising  out  of  its  failure  to  sound  the  whistle 
of  its  engine,  as  required  by  statute,  befori 
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reacliing  the  crossing,  near  which  the  alleged 
injury  to  plaintifTs  intestate  occurred.  What 
was  said  with  reference  to  appliances,  speed 
of  train,  etc.,  above  applies  here.  The  stat- 
ute was  not  intended  to  protect  all  persons 
indiscriminately,  but  only  those  upon  the 
highway,  or  who  are  lawfully  at  or  near  a 
crossing  of  a  railroad  in  pursuit  of  their  le- 
gitimate business,  and  intending  to  cross  the 
railroad,  and  was  not  made  for  trespassers, 
or  even  licensees.  B.  &  O.  R.  B,  Co.  v:  Sher- 
man's Adm'r,  supra;  N.  &  W.  Ry.  Cb.  v. 
Wood,  supra.  If  the  view  contended  for  by 
counsel  for  the  plaintilf  were  correct,  viz., 
that  the  duty  imposed  by  the  statute  refers 
to  all  persons  who,  being  lawfully  at  or  in 
the  vicinity  of  the  crossing,  may  be  subjected 
to  accident  and  injury  by  the  passing  of  en- 
gines at  that  place,  still  the  declaration  is 
fatally  defective  in  not  stating  that  the  plain- 
tiff's intestate  was  lawfully  at  the  place  of 
his  injury,  or  In  failing  to  show,  from  facts 
or  circumstances  stated,  that  he  was  lawful- 
ly there.  No  rule  of  pleading  is  better  set- 
tled in  this  state  than  that  a  declaration  must 
inform  the  defendant  of  the  nature  of  the 
demand  made  upon  him. 

If  it  could  be  said  that  the  first  count  in 
this  declaration  states  that  plaintiff's  intes- 
tate was  upon  the  track  of  the  defendant 
company  at  the  time  of  the  accident,  then, 
under  the  facts  stated  in  this  count,  and  in 
the  third,  fourth,  fifth,  sixth,  and  seventh, 
he  was  unquestionably  a  trespasser.  And  if 
the  second  count  stated  specifically  that  he 
had  taken  the  hand  car,  or  was  upon  it, 
with  the  knowledge  and  consent  of  the  de- 
fendant company,  this  would  be  sufficient  to 
show,  so  far  as  that  count  is  concerned,  that 
he  was  not  upon  the  track  as  a  trespasser, 
but  it  would  not  be  sufficient  to  show  that 
he  was  there  with  any  greater  rights  than  a 
bare  licensee.  Whether  plaintiff's  intestate 
was  a  trespasser  or  a  mere  licensee  at  the 
time  of  the  accident,  each  count  in  the  dec- 
laration is  defective,  in  that  it  does  not  aver 
that  the  defendant  company  intentionally  or 
willfully  injured  him,  or  that,  after  it  saw 
or  knew  ta  his  peril,  it  could  have  avoided 


injuring  him.  N.  &  W.  Ry.  Go.  t.  Wood, 
supra. 

This  declaration  is  but  an  tllosration  of 
the  extent  to  which  the  rule  having  its  origin 
in  B.  &  O.  R.  R.  Co.  V.  Sherman's  Adm'r, 
supra,  has  led  the  bar  of  this  state  into  re- 
lying upon  loose  and  insufficient  pleading  in 
actions  of  this  nature.  Though  not  unmind- 
ful that  that  rule  has  been  followed  or  re- 
luctantly approved  by  this  court  in  the  cases 
cited  by  counsel  fbr  the  plaintiff,  we  have 
pointed  out  that  the  apprehension  of  the 
judges  who  sat  in  the  case  in  which  the  rule 
had  its  origin,  that  the  case  had  gone  too 
far,  was  soon  evinced  in  B.  &  O.  R  R.  Co. 
V.  Whittington,  supra.  In  N.  &  W.  Ry.  Cow 
V.  Joyner's  Adm'r,  supra,  the  court  seemed 
to  feel  constrained  to  approve  the  rule,  but 
in  truth  there  was  no  occasion  to  either  fol- 
low or  approve  it,  as  the  opinion  clearly 
shows  that  the  declaration  in  tliat  case  stat- 
ed a  good  cause  of  action  independent  of 
the  rule.  And  in  Birckhead  v.  C.  &  O.  Ry. 
Co.,  supra,  it  is  apparent  that  the  rule  was 
sanctioned  with  reluctance.  Be  that  as  It 
may,  the  court,  upon  mature  consideration, 
has  reached  the  conclusion  that  in  actions 
for  a  tort  the  declaration  must  state  suffi- 
cient facts  to  enable  the  court  to  say  upon 
demurrer  whether,  if  the  facts  stated  are 
proved,  the  plaintiff  would  be  entitled  to  re- 
cover; and  in  so  far  as  the  rule  originating 
in  the  case  of  B.  &  O.  R.  R.  Co.  v.  Sher- 
man's Adm'r«  supra,  impinges  upon  this  con- 
clusion, it  is  not  approved,  and  will  not  be 
hereafter  followed.  This  conclusion  Is  in 
accordance  with  the  established  rule  every- 
where but  in  Virginia,  with  perhaps  a  tew 
exceptions.  It  is.  imposing  no  hardship  on  a 
plaintiff,  is  but  fairness  to  the  defendant,  and 
will  at  the  same  time,  in  many  instances, 
save  valuable  time  to  the  trial  courts  and 
jurors  in  going  through  trials,  often  of  days' 
duration,  to  reach  the  same  conclusion. 

It  follows  that  we  are  of  optaiion  that 
there  is  no  error  in  the  judgment  of  the  cir- 
cuit court  of  Washington  county,  complained 
of  in  this  case,  and  therefore  it  must  be  af- 
firmed. 
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(Sapreme  Court  of  Appeals  of  Virginia.    Jane 
16,  1904.) 

HXmiCIPAL    00BP0RATI0N8— PtTBLIO    IMPBOVB- 

laBNTS^-SPECIAL     ASSESSMENIV-CHABTEBr— 

REPEAL  BX  CONSTITUTION. 

1.  The  Constitution  which  went  into  effect 
June  10,  1902,  provides  in  section  170  that  no 
city  shall  impose  any  tax  or  assessment  on  abut- 
ting landowners  for  public  improvements,  except 
for  sidewalks  and  improving  and  paving  exist- 
ing alleys,  or  for  the  use  of  sewers.  Section 
117  provides  that  every  city  having  at  the  time 
of  the  adoption  of  the  Constitution  a  municipal 
charter  may  retain  the  same,  except  In  so  far  as 
It  shall  be  repealed  or  amended  by  the  General 
Assembly,  but  provides  that  every  such  charter 
is  amended  so  as  to  conform  to  the  limitation 
and  powers  contained  in  the  Constitution.  Sec- 
tion 8  of  the  schedule  of  the  Constitution  pro- 
vides that,  except  as  modified  by  the  Constitu- 
tion, all  actions  and  causes  of  action  of  bodies 
corporate  or  politic  shall  continue,  and  sectioti 
4  of  the  schedule  provides  that  all  taxes  ac- 
crued or  accruing  to  any  political  subdivision 
of  the  commonwealth,  uuder  laws  in  force,  shall 
inure  to  the  use  of  such  subdivision.  A  dty 
charter  at  the  time  of  the  taking  effect  of  the 
Constitution  authorized  the  city  to  pave  its 
streets,  and  to  determine  what  portion  of  the  ex- 
pense should  be  assessed  on  real  estate  benefited, 
and  provided  for  a  board  of  assessors  to  make 
such  determination.  Held,  that  even  conceding 
that  the  phrase  "all  taxes,'*  as  used  in  the 
schedule  to  the  Constitution,  was  broad  enough 
to  include  a  local  assessment  for  paving  a 
street,  an  assessment  which  had  not  been  made 
at  the  time  that  the  Constitution  took  effect 
was  invalid. 

Appeal  from  Circuit  Court  of  City  of  Bris- 
tol. 

Action  by  the  city  of  Bristol  against  one 
Hicks.  Judgment  In  favor  of  plaintifC,  and 
defendant  appeals.    Reversed. 

Geo.  B.  Penn,  John  W.  Price,  J.  &.  Ash- 
wortb,  and  Bullitt  &  Kelley,  for  appellant 
8.  V.  Fulkerson,  Peters  &  Lavender,  and  I.  0. 
Byars,  for  appellee. 


BUCHANAN,  J.  The  question  involved  in 
this  case  Is  the  validity  of  a  local  assess- 
ment made  upon  abutting  lands  for  paving  a 
portion  of  one  of  the  streets  of  the  city  of 
Bristol 

The  legality  of  the  assessment  is  attacked 
upon  two  grounds:  First:  That  the  assess- 
ment is  in  violation  of  article  170  of  the  Con- 
stitution; second,  that  if  the  assessment  be 
not  unconstitutional,  the  irregularities  in  the 
proceedings  making  it  are  fatal  to  its  valid- 
ity. 

By  section  72  of  its  charter  (Acts  Assem. 
1899-1900,  pp.  627,  640,  c.  611),  the  city  of 
Bristol  was  given  the  power,  among  other 
things,  to  pave  its  streets,  and  to  determine 
what  portion,  if  any,  of  the  whole  expense 
should  be  paid  from  the  treasury  of  the  city, 
and  what  portion  thereof  should  be  assessed 
upon  the  real  estate  which,  in  the  opinion. 
of  the  dty  council,  would  be  benefited  by 
such  improvements.    It  was  further  provid- 


ed that,  if  the  council  should  determine  at 
any  time  to  make  such  improvements,  it 
might  order  them  to  be  made,  and  after  the 
work  had  been  completed  the  Judge  of  the 
corporation  court  of  the  city  should  appoint 
a  board  of  assessors  to  go  upon  the  premises 
and  levy  a  local  assessment  upon  each  piece 
of  the  abutting  lands  or  lots  to  meet  the  ex- 
penses of  the  improvements  in  front  of  or 
along  such  real  estate,  as  would  be  in  propor- 
tion and  according  to  the  benefits  accruing 
to  the  same  by  reason  of  the  improvement  for 
the  payment  of  which  the  assessment  was 
made.  The  pavement  in  question  was  com- 
pleted some  months  prior  to  July  10, 1902,  the 
time  when  the  present  Constitution  of  the 
state  went  into  effect,  paid  for  by  the  city, 
and  assessors  appointed  by  the  corporation 
court  to  assess  the  benefits,  if  any,  accruing 
to  the  abutting  property  owners  by  reason  of 
the  paving.  The  assessors  were  directed  to 
perform  their  duties  in  accordance  with  a 
prior  order  of  the  court  entered  January  23, 
1001.  That  order  provided  that,  before  levy- 
ing or  making  the  assessment  required,  the 
assessors  should  give  notice  to  each  of  such 
abutting  owners  of  the  time  and  place  they 
would  meet  and  that,  after  due  service  of 
the  notice  required,  they  should  go  upon  the 
premises  and  levy  a  local  assessment  sep- 
arately against  each  of  the  abutting  lots  of 
land,  which  would  be  in  proportion  to  the 
benefits  accruing  to  each  lot  by  reason  of  the 
paving,  and,  where  no  benefits  had  accrted, 
no  assessment  was  to  be  made. 

On  the  15th  of  July,  1902,  the  assessors 
gave  notice,  or  attempted  to  do  so  (the  suf- 
ficiency of  the  notice  is  denied  by  the  plain- 
tiffs in  error),  that  they  would  meet  on  the 
81st  of  that  month  at  a  certain  hour  and 
place,  and  proceed  to  levy  the  local  assess- 
ment wliicb  they  were  required  to  make. 
This  they  did,  and  reported  their  action  to 
the  corporation  court  and  filed  their  report 
in  the  clei*k*s  ofilce  of  that  court  on  the  8d 
day  of  November,  1902. 

By  the  provisions  of  the  same  section  (72) 
of  the  charter,  any  person  or  corporation  who 
felt  aggrieved  by  the  report  had  the  right 
to  file  exceptions  to  it  The  court,  after  the 
r^>ort  had  been  filed  10  days,  could  act  upon 
it  If  no  exceptions  were  filed  to  the  re- 
port, the  court  was  required  to  confirm  it 
and  order  the  assessment  to  be  paid  by  the 
abutting  owners  of  the  lots,  as  their  interests 
in  the  same  should  appear,  to  the  treasurer 
of  the  city,  within  such  time  and  on  such 
terms  as  the  city  council  might  direct  If 
exceptions  were  filed  to  the  report,  the  court 
was  required  to  hear  and  determine  such  ex- 
ceptions, and  upon  any  question  involved  to 
hear  evidence,  with  the  right  to  Increase  ot 
decrease  the  assessments  if  it  appeared  that 
they  were  not  levied  in  proiK>rtion  to  the  ben- 
efits to  the  abutting  lots,  and  to  make  any 
correction  therein  which  might  seem  equita- 
ble and  just,  or  to  recommit  the  report  tor 
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cause.  That  section  further  provided  that 
such  assessments,  when  the  report  of  the  as- 
sessors was  confirmed,  shouid  be  a  lien  on 
the  abutting  lands  or  Lots. 

Exceptions  were  filed  to  the  report.  On 
the  19th  of  February,  1903,  the  court  over- 
ruled the  exceptions  of  the  plaintiffs  in  er- 
ror, and  confirmed  the  report  as  to  them,  de- 
clared the  sum  assessed  against  each  lot  to 
be  a  lien  thereon,  and  ordered  the  owners  of 
the  lots  to  pay  the  same,  with  interest  there- 
on from  November  3,  1902,  In  10  annual  in- 
stallments; the  first  being  payable  November 
4,1903. 

By  section  170  of  the  Constitution  which 
went  Into  effect  July  10,  1902,  it  is  provided 
that  '*no  city  or  town  shall  impose  any  tax  or 
assessment  upon  abutting  land  owners  for 
street  or  other  public  local  improvements, 
except  for  making  and  improving  the  walk- 
ways upon  existing  streets,  and  Improving 
and  paving  the  existing  alleys  and  for  their 
construction,  or  for  the  use  of  sewers;  and 
the  same  when  imposed  shall  not  be  in  ex- 
cess of  the  peculiar  benefits  resulting  there- 
from to  such  abutting  land  owners.'* 

The  power  to  impose  local  assessments  for 
paving  streets  was  expressly  prohibited  by 
section  170  of  the  Ck>nstitutlon,  and  by  sec- 
tion 117  of  that  instrument  it  is  provided 
that  each  of  the  cities  and  towns  of  the  state 
having  at  the  time  of  the  adoption  of  the 
Constitution  a  municipal  charter  may  retain 
the  same,  except  in  so  far  as  it  shall  be  re- 
pealed or  amended  by  the  General  Assem- 
bly, "provided  that  every  such  diarter  is 
hereby  amended  so  as  to  conform  to  all  the 
provisions,  restrictions,  limitations  and  pow- 
ers set  forth  in  this  article,  or  otherwise  pro- 
vided in  this  Ck)nstltution."  The  effect  of 
the  provisions  contained  in  sections  170  and 
117  of  the  Constitution  was  to  repeal  the 
charter  of  tlie  city  of  Bristol,  so  far  as  it  au- 
thorized a  local  assessment  for  street  pav- 
ing. 

"The  repeal  of  a  tax  law,"  says  Cooley  on 
Taxation  (2d  Ed.)  p.  21,  *'puts  an  end  to  all 
right  to  proceed  to  a  levy  of  taxes  under  it, 
even  In  cases  already  commenced,  unless 
the  right  is  reserved  In  the  repealing  statute, 
and  statutory  remedies  for  the  enforcement  of 
a  tax  are  gone  when  the  statute  is  repealed 
without  a  saving." 

The  same  result  must  follow  where  the 


authority  of  municipal  corporations  to  .im- 
pose a  local  assessment  for  a  particular  pur- 
pose has  been  repealed. 

It  Is  Insisted  that  sections  3  and  4  ot  the 
schedule  to  the  Constitution  saved  to  the 
city  the  power  to  make  the  assessments  in 
question. 

The  portion  of  section  3  relied  on  is  as 
follows:  "Except  as  modified  by  this  Con- 
stitution, all  writs,  actions,  and  causes  of 
action,  prosecutions,  rights  of  individuals,  of 
bodies  corporate  or  politic,  and  of  the  state, 
shall  continue." 

The  only  saving  In  the  provision  quoted 
which  could  by  possibility,  as  it  seems  to  os, 
have  any  application  to  the  taxing  power  of 
the  city,  is  that  which  declares  that  the 
"rights  of  *  *  *  bodies  corporate  or  pol- 
itic ••  •  shall  continue."  Whatever 
may  be  the  scope  of  that  provision.  It  -is 
clear,  we  think,  that  It  was  not  Intended  to 
continue  a  right  which  was  expressly  taken 
away  by  the  Constitution. 

The  saving  relied  on  in  section  4  of  the 
schedule  is  as  follows:  "All  taxes,  fines,  pen- 
alties, forfeitures,  and  escheats,  accrued  or 
accruing  to  the  commonwealth,  or  to  any 
political  sub-division  thereof,  under  the  pres- 
ent Constitution,  or  under  the  laws  now  in 
force,  shall,  under  this  Oonstltntlon,  enure 
to  the  use  of  the  commonwealth,  or  of  such 
sub-division  thereof." 

Conceding  that  the  term  ''all  taxes,'*  as 
used  in  that  section,  is  broad  enough  to  In- 
clude local  assessments,  the  local  assess- 
ments in  question  had  neither  accrued,  nor 
were  they  accruing,  when  the  Constitution 
went  into  effect.  At  that  time  they  had  not 
been  assessed,  and  could  not  be  without  fur- 
ther exercise  of  a  power  which  the  city  no 
longer  had  since  the  provision  in  its  charter 
which  conferred  the  power  had  been  repeal- 
ed by  the  Constitution. 

Having  reached  the  conclusion  that  the  lo- 
cal assessments  in  question  were  invalid  be- 
cause in  violation  of  the  Constitution,  it  is 
unnecessary  to  consider  the  questions  raised 
as  to  the  regularity  of  the  proceedings  by 
which  the  assessnients  were  made. 

We  are  of  opinion,  therefore,  to  reverse 
the  Judgment  of  the  circuit  court,  and  will 
enter  such  Judgment  as  the  circuit  court 
ought  to  have  entwed,  dlamisslng  the  pro- 
ceedings against  the  plaintiffs  in  error. 
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VIRGINIA  ft  8.  W.  RY.  OO.  ▼.  CLOWBRS' 
ADM'X. 

(Supreme  Ooart  of  Appeals  of  Virginia.    Jane 
16,  1904.) 

BAILROADS  —  MASTEB  AND  BEBV ANT  —  FELLOW 
8KBVANTB— CONSTITUTIONAL  BULE— LOCOMO- 
TIVB  ENOINEEB  AND  TSLEOBAPH  OPSBATOB. 

1.  Const,  f  162,  In  effoct  relaxing  the  strin- 
gency of  existing  precedents  as  to  fellow  serv- 
ants, in  Uie  interests  of  employes  of  railroad 
companies,  is  not  to  be  strictly  construed,  but 
the  true  method  of  construction  is  to  discover 
the  intention  of  the  framers  of  the  Constitu- 
tion. 

2.  Const  f  162,  declares  that  a  servant  em- 
ployed by  a  railroad  company,  and  engaged  in 
any  work  in  the  operation  of  an  engine,  shall 
be  entitled  to  recover  for  injuries  sustained  be- 
cause of  the  negligence  of  any  one  charged  with 
dispatching  trains  or  transmitting  telegraphic 
or  telephonic  orders  therefor.  Held,  that  a 
railroad  comi>any  is  liable  to  a  locomotive  en- 
gineer for  injuries  caused  by  the  failure  of  a 
telegraph  operator  to  transmit  an  order  sent 
out  from  the  train  dispatcher's  office  in  regard 
to  the  movement  of  trains. 

Error  to  Corporation  Court  of  Bristol. 

Action  by  W.  B.  Clowers'  administratrix 
against  the  Virginia  &  Southwestern  Rail- 
way Company.  Judgment  In  favor  of  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Bullitt  &  Kelley  and  D.  D.  HulU  for  plain- 
tiff in  error.  H.  Q.  Peters,  W.  F.  Rhea,  and 
B.  Lee  Twinkle,  for  defendant  in  error. 

whittle;  J.  This  is  an  action  of  tres- 
pass on  the  case,  brought  by  the  administra- 
trix of  W.  B.  Clowers  against  the  Virginia 
&  Southwestern  Railway  Company,  to  re- 
coyer  damages  for  the  alleged  negligent  kill- 
ing of  plaintifTs  intestate  by  the  defendant 
company.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $5,000,  the  judg- 
ment upon  which  is  the  subject  of  review. 

It  is  conceded  that  plaintiff's  intestate^ 
who  was  a  locomotive  engineer  in  the  em- 
ployment of  the  defendant  company,  lost  his 
life  in  a  collision  between  two  of  the  trains 
of  that  company,  occasioned  by  the  failure 
of  its  telegraph  operator  at  Big  Stone  Gap 
to  transmit  or  deliver  an  order  sent  out  from 
the  train  dispatcher's  office  at  Bristol  to  the 
conductor  of  one  of  the  colliding  trains.  The 
single  question  therefore  presented  for  de- 
cision is,  were  the  telegraph  operator  and 
the  engineer  fellow  servants.  In  contempla- 
tion of  section  162  of  the  Constitution  of 
Virginia? 

The  trial  court  instructed  the  Jury  that  "if 
they  believed  from  the  evidence  that  the 
operator  of  the  defendant  company  failed  to 
deliver  the  message  to  the  conductor  on  the 
train  coming  from  Big  Stone  Gap  to  Bristol, 
and  that  by  reason  thereof  the  accident  re- 
sulted which  caused  the  death  of  plaintiff's 
intestate,  then  th^  should  find  for  the  plain- 
tiff." 

The  instruction,  it  will  be  obsenred,  was 
eqnivalent  to  telling  the  Jury  that  plaintiff's 
intestate  and  the  telegraph  operator  were 


not  fellow  servants,  within  the  meanhig  •ol 
section  162.  Counsel  admit  that  prior  to  the 
promulgation  pf  the  Constitution,  July  10, 
1902,  the  parties  would  have  been  declared 
fellow  servants,  under  the  decisions  of  this 
court,  and  there  could  not  have  been  a  re- 
covery against  the  company  upon  the  facts 
of  this  case.  The  controlling  question,  then, 
is  whether  or  not  the  telegraph  operator  falls 
within  any  of  the  exceptions  of  section  162, 
taking  him  out  of  the  category  of  fellow 
servant  of  plaintiff's  intestate. 

The  section  reads  as  follows: 

"The  doctrine  of  fellow-servant,  so  far  as 
it  affects  the  liability  of  the  master.. for 
injuries  to  his  servant  resulting  from  the 
acts  or  omissions  of  any  other  servant  or 
servants  of  the  common  master,  is  to  the 
extent  hereinafter  stated,  abolished  as  to 
every  employee  of  a  railroad  company,  en- 
gaged in  the  physical  construction,  repair  or 
maintenance  of  its  roadway,  track  or  any  of 
the  structures  connected  therewith,  or  in  any 
work  in  or  upon  a  car  or  engine  standing 
upon  a  track,  or  in  the  physical  operation  of 
a  train,  car,  engine,  or  switch,  or  in  any 
service  requiring  his  presence  upon  a  train, 
car  or  engine;  and  every  such  employee  shall 
have  the  same  right  to  recover  for  every  in- 
jury suffered  by  him  from  the  acts  or  omis- 
sions of  any  other  employee  or  employees  of 
the  common  master,  that  a  servant  would 
have  (at  the  time  when  this  Constitution  goes 
into  effect),  if  such  acts  or  omissions  were 
those  of  the  master  himself  In  the  perform- 
ance of  a  non-assignable  duty:  provided,  that 
the  injury,  so  suffered  by  such  railroad  em- 
ployee, result  from  the  negligence  of  an  of- 
.  fleer,  or  agent,  of  the  company  of  a  higher 
grade  of  service  than  himself,  or  from  that 
of  a  person,  employed  by  the  company,  hav- 
ing the  right,  or  charged  with  the  duty,  to 
control  or  direct  the  general  services  or  the 
immediate  work  of  the  party  injured,  or  the 
general  services  or  the  immediate  work  of 
the  co-employee  through,  or  by,  whose  act  or 
omission  he  is  injured;  or  that  it  result  from 
the  negligence  of  a  co-employee  engaged  in 
another  department  of  labor,  or  engaged  up- 
on, or  in  charge  of,  any  car  upon  which,  or 
upon  the  train  of  which  it  is  a  part,  the  in- 
jured employee  is  not  at  the  time  of  receive 
Ing  the  injury,  or  who  is  in  charge  of  any 
switch,  signal  point  or  locomotive  engine,  or 
is  charged  with  dispatching  trains  or  trans- 
mitting telegraphic  or  telephonic  orders 
therefor;  and  whether  such  negligence  be  in 
the  performance  of  an  assignable  or  non- 
assignable  duty.  The  physical  construction, 
repair  or  maintenance  of  the  roadway,  track 
or  any  of  the  structures  connected  therewith, 
and  the  physical  construction,  repair,  main 
tenance,  cleaning  or  operation  of  trains,  cars 
or  engines,  shall  be  regarded  as  different  de- 
partments of  labor  within  the  meaning  of 
this  section.  Knowledge,  by  any  such  rail- 
road employee  injured,  of  the  defective  or 
unsafe  character  or  condition  of  any  ma- 
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cklnery,  ways,  appliances  or  structures, 
shall  be  no  defence  to  an  action  for  injury 
caused  thereby.  When  death,  whether  in- 
stantaneous or  not,  results  to  such  an  em- 
ployee from  any  injury  for  which  he  could 
have  recovered,  under  the  above  provisions, 
had  death  not  occurred,  then  his  legal  or 
personal  representative,  surviving  consort, 
and  relatives  (and  any  trustee,  curator,  com- 
mittee or  guardian  of  such  consort  or  rela- 
tives) shall,  respectively,  have  the  same 
rights  and  remedies  with  respect  thereto  as 
if  his  death  had  been  caused  by  the  negli- 
gence of  a  co-employee  while  in  the  per- 
formance as  vice-principal,  of  a  non-assign- 
able duty  of  the  master.  Every  contract  or 
agreement,  express  or  implied,  made  by  an 
employee,  to  waive  the  benefit  of  this  sec- 
tion, shall  be  null  and  void.  This  section 
shall  not  be  construed  to  deprive  any  em- 
ployee, or  his  legal  or  personal  representa- 
tive, surviving  consort  or  relatives  (or  any 
trustee,  curator,  committee  or  guardian  of 
such  consort  or  relatives),  of  any  rights  or 
remedies  that  he  or  they  may  have  by  the 
law  of  the  land,  at  the  time  this  Constitution 
goes  into  effect  Nothing  contained  in  this 
section  shall  restrict  the  power  of  the  Gen- 
eral Assembly  to  further  enlarge,  for  the 
above-named  class  of  employees,  the  rights 
and  remedie*s  hereinbefore  provided  for,  or  to 
extend  the  rights  and  remedies  to,  or  other- 
wise enlarge  the  present  rights  and  remedies 
of,  any  other  class  of  employees  of  railroads 
or  of  employees  of  any  person,  firm  or  <k)r- 
poration." 

The  defendant  company  insists  that  inas- 
much as  the  foregoing  section  tends  to  In- 
crease the  common-law  liability  of  railroad 
companies^  it  ought  to  be  strictly  construed, 
and  that,  when  so  construed.  It  leaves  un- 
changed the  relations  which  previously  ex- 
isted between  these  employes.  Whatever 
may  be  said  of  the  soundness  of  that  proposi- 
tion with  respect  to  the  construction  of  stat- 
utes in  derogation  of  the  common  law,  the 
rule  has  no  application  to  remedial  provi- 
sions of  a  Constitution  ordained  for  the  ob- 
vious purpose  of  relaxing  the  stringency  of 
existing  precedents  In  the  Interest  of  em- 
ployes engaged  in  the  dangerous  occupation 
of  constructing,  maintaining,  and  operating 
railroads.  The  constitutional  convention.  In 
Its  wisdom^  has  deemed  It  salutary  and  just 
to  employes  to  modify  the  common-law  fel- 
low-servant doctrine  so  as  to  meet  the  exi- 
gencies arising  from  changed  conditions  In 
modern  railroading.  Under  such  circum- 
stances it  Is  the  duty  of  the  courts  to  give 
effect  to  that  policy,  rather  than  to  defeat 
it  by  resort  to  narrow  and  technical  rules 
of  canstmctlon.  The  true  purpose  of  con- 
struction ls»  at  least,  to  discover  the  Inten- 
tion of  the  framers  of  the  Constitution,  and 
to  promote  the  objects  for  the  attainment  of 
which  that  Instrument  was  ordained;  and, 
to  that  end,  a  fair  interpretation  must  be 
given  to  the  language  employed,  construing 


the  words  in  their  ordinary  and  popular  ao> 
ceptation,  unless  It  clearly  appears  that  they 
were  Intended  to  be  used  in  some  other 
sense.  When  language  is  plain  and  Its  mean- 
ing obvious,  there  is  no  room  for  construe- 
tlon.  The  popular  rule  for  the  exposition  of 
a  Constitution  is  thus  stated  by  Judge  Cooley 
In  his  work  on  Constitutional  Lhnltations; 

''It  is  also  a  very  reasonable  rule  that  a 
state  Constitution  shall  be  understood  and 
construed  in  the  light  and  by  the  assistance 
of  the  common  law,  and  with  the  fact  In 
view  that  its  rules  are  still  left  In  force. 
By  this  we  do  not  mean  that  the  common 
law  is  to  control  the  Constitution,  or  that  the 
latter  is  tQ  be  warped  and  perverted  In  its 
meaning,  In  order  that  no  Inroads,  or  as  few 
as  possible,  may  be  made  in  the  system  of 
common-law  rules,  but  only  that  for  Its  def- 
initions we  are  to  draw  from  that  great  foun- 
tain, and  that,  in  judging  what  It  means, 
we  are  to  keep  In  mind  that  it  is  not  the 
beginning  of  law  for  the  state,  but  that  it 
assumes  the  existence  of  a  well-understood 
system  which  is  still  to  remain  in  force  and 
be  administered,  but  under  such  limitations 
and  restrictions  as  that  instrument  imposes. 
It  is  a  maxim  with  the  courts  that  statutes 
in  derogation  of  the  common  law  shall  be 
construed  strictly— a  maxim  which  we  fear 
is  sometimes  perverted  to  the  overthrow 
of  the  legislative  Intent— but  there  can  sel- 
dom be  either  propriety  or  safety  in  apply- 
ing this  miaxim  to  Constitutions.  When 
these  instruments  assume  to  make  any  change 
In  the  conmion  law,  the  change  designed  Is 
generally  a  radical  one;  but  as  they  do  not 
go  minutely  Into  particulars,  as  do  statutes, 
it  will  sometimes  be  easy  to  defeat  a  provi- 
sion, If  courts  are  at  liberty  to  say  that  they 
will  presume  against  any  Intention  to  alter 
common  law  further  than  is  expressly  de- 
clared. A  reasonable  construction  is  what 
such  an  Instrument  demands  and  should  re- 
ceive, and  the  real  question  is  what  the  peo- 
ple meant,  and  not  how  meaningless  their 
words  can  be  made  by  the  application  of  ar- 
bitrary rules."  Cooley  on  Const  Um.  (7th 
Ed.)  p.  94. 

In  light  of  these  principles,  this  court  haa 
no  difficulty  in  expounding  that  part  of  sec- 
tion 1^  applicable  to  the  case  In  judgment 
The  clause,  In  terms,  abolishes  the  fellow- 
servant  doctrine,  so  far  as  It  affects  the 
liability  of  the  master  for  Injuries  to  his 
servant  resulting  from  the  acts  or  omissions 
of  a  co-employ6  "charged  with  dispatching 
trains  or  transmitting  telegraphic  or  tele- 
phonic orders  therefor."  The  object  of  train 
dispatching  is  to  place  in  the  hands  of  con- 
ductors who  manage  the  trains  of  the  com- 
pany proper  and  safe  orders  for  their  guld* 
ance.  The  source  of  such  orders  Is  the  ofllce 
of  the  train  dispatcher,  from  which  they 
emanate,  and  their  destination  is  the  hand 
of  the  conductor  of  the  train  whose  move- 
ments they  are  Intended  to  direct  and  con- 
trol.   The  order  is  in  transitu  from  tiie  timte 
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it  leayes  the  one  until  it  reaches  the  other* 
and  every  agent  of  the  company  through 
whose  hands  the  order  passes  is  necessarily 
engaged  in  its  transmission  until  it  reaches 
Its  ultimate  destination.  There  can  be  no 
reason  for  holding,  under  the  language  of 
this  provision,  that  a  train  dispatcher  is  not 
a  fellow  servant  of  the  trainmen  to  be  af- 
fected by  the  order,  but  that  a  telegraph  op* 
erator,  through  whom  the  order  is  to  be  trans- 
mitted to  the  conductor,  and  the  trainmen 
are  fellow  servants.  Each  constitutes  part 
of  a  conduit  through  which  the  order  is  trans- 
mitted from  its  source  to  its  destination, 
and  the  omission  of  either  to  discharge  his 
important  function  defeats  that  object  The 
purpose  of  the  provision  is  to  hold  the  com- 
pany responsible  for  the  consequences  of  the 
negligence  of  its  agents  in  dispatching  trains 
or  transmitting  orders,  and  there  is  nothing 
in  the  language  employed  to  justify  the  con- 
tention of  the  comipany  that  no  operator  on 
the  line,  except  the  dispatcher  in  the  train 
dispatcher's  office,  is  charged  with  the  duty 
of  dispatching  trains  or  .  transmitting  tele- 
graphic orders  therefor. 

If  "transmitting  orders"  for  the  movement 
of  trains  were  synonymous  with  "dispatching 
trains,"  then  there  would  have  been  no  neces- 
sity for  the  use  of  both  terms  in  the  connection 
in  which  they  occur.  Nor  is  any  authority 
adduced  in  support  of  the  proposition  that 
'•transmitting"  an  order  is  to  be  construed 
to  mean  transmitting  it  by  telegraph  only. 
To  subject  the  provision  to  that  restriced  in- 
terpretation would  not  only  do  violence  to 
the  language  used,  but  would  also  defeat 
the  manifest  object  of  the  framers  of  the 
Constitution.  The  clause  means  what  the 
words  Import,  and  Includes  all  agents  of  the 
company  whose  duty  it  is  to  transmit  tele- 
graphic or  telephonic  orders  for  the  move- 
ment of  trains  to  the  conductors  of  such 
trains,  no  matter  what  instrumentalities  may 
be  employed  to  accomplish  that  purpose.  It 
would  be  a  vain  thing  for  the  framers  of  the 
Constitution  to  protect  trainmen  against  the 
negligence  of  a  train  dispatcher,  and  leave 
them  exposed  to  the  carelessness  of  other 
agents  of  the  company,  through  whom  the 
train  dispatcher's  orders  must  be  transmitted 
before  reaching  their  final  destination. 

The  Judgment  complained  of  is  plainly 
light,  and  it  mnist  be  affirmed. 


a02  Va.  875) 

WHEBY  et  «1.  v.  MOIR  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

16,  1904.) 

raAUDXTLENT    C0NVBTAI9CES— OBOUNDS    OT    IK- 
VALIDrrV— EVIDENCE— SUFFICIENCT— 
APPE  AI/-JUBISDICTION . 

1.  To  set  aside  a  sale  as  fraudulent  as  to 
creditors,  it  must  be  alleged  and  proved  that 
the  sale  was  made  with  mtent  to  defraud,  of 
which  Intent  the  buyer  had  knowledge. 

f  1.  See  Fraudulvnt  Oonv«ratic«i,  yoL  14,  Cent 
Dig.  H  10^  498. 


2.  Evidence  In  a  suit  to  set  aside  a  sale  of  a 
stock  of  merchandise  and  other  goods  as  fraud- 
ulent towards  creditors  examln^.  and  held  in- 
sufficient to  charge  the  buyer  with  knowledge 
of  the  seller's  fraudulent  intent. 

3.  Where,  In  a  suit  to  set  aside  a  conveyance 
as  fraudulent  as  to  creditors,  the  various  sums 
decreed  against  the  purchaser  in  favor  of  sev- 
eral creditors  exceed  in  the  aggregate  the 
amount  necessary  to  confer  jurisdiction  on  the 
Supreme  Court  of  Appeals,  the  appeal  by  the 
purchaser  will  not  be  dismissed  because  the 
sum  due  to  the  parties  summoned  as  appellees  is 
less  than  $500,  where  there  is  a  general  appear- 
ance by  counsel  for  appellees;  and.  In  the  ab- 
sence of  such  general  appearance,  the  court  will 
direct  process  to  issue  against  the  parties  not 
served. 

Appeal  from  Corporation  Court  of  Roa- 
noke. 

Suit  by  one  Moir  and  others  against  Jab- 
borien  E.  Wheby  and  another.  From  a  de- 
cree for  plaintiffs,  defendant  J.  B.  Wheby  ap- 
peals.   Reversed. 

Edward  Lyle  and  S.  H.  Hoge,  for  appellant 
H.  T.  Hall,  for  appellees. 

KEITH,  P.  The  appellees  filed  their  bill 
in  the  corporation  court  of  the  city  of  Roa- 
noke, in  which  they  alleged  that  Charles 
Wheby  had  for  some  time  past  been  conduct- 
ing a  general  merchandise  store  in  that  city ; 
that  they  had  extended  credit  to  him  upon 
the  faith  of  goods  contained  in  his  store; 
and  that  on  June  18,  1902,  he  and  his  wl^e 
executed  a  deed  of  bargain  and  sale  to  one 
Jabborien  Ellas  Wheby  of  all  their  stock  of 
merchandise  and  other  goods  and  chattels. 
The  alleged  consideration  for  this  deed  was 
the  sum  of  $1,053.89,  cash  in  hand,  the  re- 
ceipt of  which  was  acknowledged.  The  bill 
alleges  that  the  said  conveyance  of  June  18, 
1902,  is  fraudulent,  and  that  no  part  of  the 
consideration  mentioned  was  paid;  that  it 
was  executed  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of 
Charles  Wheby,  and  especially  the  complain- 
ants, in  the  collection  of  their  debts — a  fraud 
of  which  the  said  Jabborien  Ellas  Wheby  had 
knowledge  and  in  which  he  participated* 

The  defendants  answered,  and  admitted 
the  purchase  and  sale  of  the  stock  of  mer- 
chandise, goods,  and  cha!ttels;  alleged  that 
it  was  for  a  valuable  consideration  paid  in 
cash;  and  denied  that  it  was  made  for  the 
purpose  of  hlhderlng,  delaying,  and  defraud- 
ing the  creditors  of  Charles  Wheby  in  the 
collection  of  their  debts,  but,  on  the  contrary, 
alleged  that  the  several  articles  enumerated 
in  said  conveyance  were  sold  in  good  faith 
for  a  valuable  consideration,  and  without 
fraudulent  intent. 

Numerous  depositions  were  taken,  and  the 
case  came  on  to  be  heard  before  the  cor- 
poration court,  which  decreed  that  the  sale 
of  the  stock  of  goods  referred  to  in  the  bid 
be  set  aside  and  annulled,  as  made  with  in- 
tent to  hinder  and  delay  the  creditors  of 
Charles  Wheby.  From  that  decree  the  ptu*- 
chaser,  Jabborien  Ellas  Wheby,  obtained  an 
appeal. 


iod< 


47  SOUTHEASTERN  ftEPORTBR. 


(Va 


It  iB  Settled  by*  th6  declBlbns  of  this  court 
that,  where  fraud  is  relied  upon  to  set  aside 
a  Gonyeyance,  it  must  be  plainly  averred  and 
distinctly  proved.  In  this  case  it  was  neces- 
sary  to  aver  and  prove  that  Charles  Wheby 
executed  the  bill  of  sale  of  the  merchandise 
and  other  g«ods  and  chattels  which  passed 
by  his  deed  of  the  18th  of  June,  1902,  with 
intent  to  hinder,  delay,  and  defraud  his 
creditors,  of  which  Intent  the  vendee,  Jab- 
borien  Ellas  Wheby,  had  knowledge. 

It  may  be  conceded  that  Charles  Wheby, 
th^  vendor,  was  actuated  by  the  intention 
to  defraud  his  creditors,  but  the  proof  is 
wholly  InsuffldeQt  to  bring  home  knowledge 
of  such  purpose  to  his  vendee.  The  vendor 
and  vendee  are  brothers,  and  form  part  of  a 
colony,  of  Syrians  living  in  the  city  of  Roa- 
noke»  most  of  w^om  appear  to  be  engaged  in 
merchandising.  Jabborlen  was  a  peddler. 
He  seems  to.  have  been  industrious  and  fra- 
gaL  d?he  percentage  of  profit  from  the  busi- 
ness in  which  he  was  engaged  is  believed  to 
have  been  large.  His  expenses  were  insig- 
nificant. The  evidence  which  he  adduces  is 
to  be  found  in  the  testimony  of  those  with 
whom  he  had  business  transactions.  They 
are  people  of  his  own  race  and  nation,  whose 
manners,  habits,  customs,  and  methods  of 
business  are  very  different  from  ours.  They 
speak  our  language  imperfectly,  and  appear 
to  understand  it  with  difficulty.  It  cannot  be 
denied  that  these  circumstances  place  them 
somewhat  at  a  disadvantage.  It  is  true 
that  this  may  work  both  ways,  and  that, 
while  it  may  render  it  more  difficult  for 
them  to  establish  the  truth  of  a  transaction, 
if  it  be  a  fair  one,  it,  on  the  other  hand, 
renders  more  difficult  the  discovery  of  fraud, 
where  it  has  been  perpetrated.  They  come 
before  this  coUrt,  however,  attended  by  aH 
the  presumptions  of  innocence.  We  cannot 
assume  their  guilt  because  they  are  stran- 
gers, noi*  condemn  them  as  dishonest  because 
they  are  Ignorant  of  our  language,  our  cus- 
toms, and  our  laws. 

The  proof  is  that  the  whole  of  the  pur- 
chase money  was  paid  in  cash  in  the  pres- 
ence 6t  witness^,  and  the  individuals  are 
named  from  whom  Jabborlen  Wheby  collect- 
ed the  several  sums  which,  added  together, 
made  up  the  price  he  paid  for  the  goods. 
There  is  no  evidence  that  he  knew  that 
Charles  Wheby  was  Indebted,  or  that  he  en- 
tertained the  purpose  of  defrauding  his  cred- 
itors. There  are  slight  circumstances  of  sus- 
picion. They  appear  to  have  taken  unusual 
precautions  •  with  reference  to  the  execution 
of  the  conveyance,  and  the  Inventory  and 
transfer  of  the  possession  of  the  goods  which 
passed. under  it,  and  It  is  argued  that  men 
engaged  in  an  honest  transaction  do  not  an- 
ticipate the  accusation  of  fraud.  It  is  true 
that  •*the  wicked  flee  when  no  man  pursueth," 
but,  0^  the  other  hand,  the  absence  of  wit- 
nesses might  have  isubjected  them  to  the 
imputatlbtt  tiwrt  therte  was^somethlng  to  tjoti- 
ceaL    In  our  opinion,  the  testimony  falls  far 


short  of  that  protMitfve  force  which  is  neces- 
sary  to  establish  a  fraud. 

Upon  the  merits  of  the  case,  therefore,  we 
are  of  opinion  that  the  hustings  court  erred 
in  setting  aside  as  fraudulent  the  deed  of 
June  18,  1902. 

It  is  claimed  on  the  part  of  appellees  that 
the  case  is  not  properly  before  this  court, 
because  the  sum  due  to  the  parties  who 
have  been  summoned  as  appellees  is  less  than 
$500,  which  was  necessary  to  give  this  court 
jurisdiction  at  the  date  when  the  appeal  in 
this  case  was  allowed. 

The  decree  appealed  from  is  copied  into  the 
petition  for  appeal.  It  appears  from  an  in- 
spection of  that  decree  that  the  several  sums 
decreed  against  the  appellant  aggregated 
more  than  $500,  and  it  is  conceded  that,  un- 
der the  decisions  of  this  court.  It  had  Juris- 
diction to  entertain  this  appeal  if  the  process 
had  been  issued  against  all  of  the  creditors 
named  in  the  decree  appealed  from.  When 
the  petition  and  record  were  presented  to  the 
Judge  of  this  court;  and  the  appeal  awarded, 
its  effect  was  to  bring  up  for  review  the  en- 
tire record,  so  that  any  error  to  the  prejudice 
of  appellant  might  be  corrected,  and,  if 
it  were  necessary  to  protect  appellant  in 
the  enjoyment  of  this  right,  we  would  now 
direct  process  to  issue  against  those  parties 
upon  whom  it  has  not  been  heretofore  serv- 
ed, in  order  that  what  Is  at  most  an  omission 
on  the  part  of  the  clerk  might  he  corrected; 
but  counsel,  by  entering  a  general  appear- 
ance for  appellees,  have  obviated  the  neces- 
sity for  this,  all  of  the  appellees  having  iden- 
tical Interests  in  this  controversy. 

We  think  the  miotlon  to  dismiss  should 
be  overruled,  and,  this  court  proceeding  to 
enter  such  decree  as  the  hustings  court  ought 
to  have  entered,  it  is  ordered  tiuit  the  de- 
cree complained  of  be  reversed,  and  the  bill 
of  complainants  be  dismissed,  with  costs  to 
the  appellant 


a02  Va.  »02) 
RAMBY  V.  COUNTS. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
28,  1904.) 

iNJUNcnoif— ourriNo  ov  tivbbe— posssssion 
or  pi^airrm. 

1.  Upon  an  application  for  an  injonctiom  to 
restrain  a  defendant  from  trespassing  upon  land 
or  cutting  timber  therefrom,  the  plalntilT  must 
either  allege  that  he  is  in  possession,  or  allege 
a  state  of  facts  that  he  is  entitled  to  the  injunc- 
tion without  being  in  possession,  or  that  he 
has  pending  an  action  to  recover  possession,  or 
is  about  to  institute  such  an  action,  in  which 
last  case  the  court  will  enjoin  until  the  right 
of  possession  is  determined. 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  B.  C.  Bamey  against  B.  L.  Counts. 
Decree  for  defendant,  and  plaintUf  appeala 
Afilrmed. 

Bond  h  Bunce,  foi:  appellant  Alderson  & 
Alderson  and  Bullitt  &  Kelley,  for  appellee. 
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HARRISON,  J.  The  bUl  In  this  case  al- 
leges that  the  appellant,  B.  C  Ramey,  Is  the 
owner  In  fee  simple  of  a  valuable  tract  of 
land  in  Wise  county,  containing  about  six  or 
eight  acres;  that  said  land  is  covered  with 
very  valuable  timber,  and  that  recently  the 
appellee,  R.  L.  Counts,  had  gone  on  the  land, 
and  was  then  cutting  and  removing  the  tim- 
ber therefrom;  that  he  had  already  re- 
moved timber  to  the  value  of  at  least  |250; 
and  that,  unless  he  was  enjoined  and  re- 
strained from  cutting  and  removing  timber 
from  the  said  land,  irreparable  injury  would 
result  to  the  appellant  Following  these 
brief  allegations,  the  prayer  of  the  bill  is 
that  the  appellee  and  his  agents  and  em- 
ployes be  enjoined  and  restrained  from  fur- 
ther going  upon  said  land,  or  cutting  and  re- 
moving the  timber  therefrom,  that  Judgment 
be  given  against  the  appellee  for  the  value  of 
the  timber  already  removed,  and  that  all 
such  general  relief  be  granted  as  to  equity 
might  seem  proper. 

In  accordance  with  the  prayer  of  the  bill, 
an  injunction  was  granted  on  the  5th  of 
March,  1903,  enjoining  and  restraining  the 
appellee,  his  agents  and  employes,  from  going 
upon  the  tract  of  land  mentioned  in  the  bill, 
and  from  cutting  and  removing  the  timber, 
or  otherwise  trespassing  thereon,  until  the 
further  order  of  the  court.  Thereupon  the 
appellee  filed  his  demurrer  to  the  bill,  as- 
siting,  ambng  others,  the  following  grounds 
in  support  thereof:  That  the  bill  does  not 
allege  that  the  complainant  is  in  possession 
of  the  land,  and  does  not  allege  that  he 
has  brought  an  action  of  ejectment  or  other 
possessory  action  to  obtain  possession  of  the 
same,  and  does  not  allege  that  the  defendant 
is  not  in  possession  thereof.  On  the  9th  of 
April,  1903,  the  cause  was  heard  upon  the 
bill  and  demurrer,  upon  consideration  where- 
of the  court  sustained  the  demurrer,  and  dis- 
solved the  injunction  theretofore  granted. 

The  sole  question  presented  by  this  appeal 
is,  did  the  circuit  court  err  in  sustaining  the 
demurrer  to  the  bill? 

The  bill  is  very  meager  with  respect  to  the 
allegations  usually  made  in  such  cases. 
Practically  the  only  allegation  is  that  appel- 
lant is  the  fee-simple  owner  of  the  land,  and 
that  irreparable  injury  will  be  done  him  un- 
less the  appellee  is  enjoined. 

Upon  an  application  for  an  Injunction  to 
restrain  a  defendant  from  going  upon  land  or 
cutting  timber  theredh,  the  plaintiff  must 
either  allege  that  he  is  in  possession,  or  al- 
lege a  state  of  facts  showing  that  he  is 
entitled  to  the  injunction  without  being  in 
possession.  Or  he  must  allege  that  he  has 
pending  an  action  to  recover  possession,  or  is 
about  to  institute  an  action  to  recover  such 
possession,  in  which  latter  case  the  court  will 
enjoin  until  the  right  of  possession  is  de- 
termined. Danieirs  Oh.  Pr.  p.  1632;  Freer 
▼.  Davis,  52  W.  Va.  1,  43  S.  E.  164,  94 
Am.  St.  Rep.  895;  Callaway  ▼•  Webster,  98 
Va.  790.  37  S.  B.  270. 


The  rule  that  the  plaintiff  must  allege  pos- 
session in  a  case  like  this  can  work  no  de- 
lay or  hardship,  for  if  he  is  not  In  possession, 
and  has  the  right  of  possession,  he  can  im- 
mediately institute  his  action  of  ejectment 
to  recover  the  possession,  and,  under  the 
authorities,  base  his  right  to  an  injunction 
upon  the  pendency  of  that  proceeding  in 
which  the  right  of  possession  is  to  be  de- 
termined. 

Without  undertaking  to  consider  all  of  the 
grounds  of  demurrer  relied  on,  we  are  of 
opinion  that  the  failure  of  the  appellant  to 
allege  that  he  was  in  possession  of  the  land, 
or  to  allege  any  special  circumstances  show- 
ing his  right  to  an  injunction  without  being 
in  possession,  was  sufficient  to  sustain  the  ac- 
tion of  the  lower  court,  and  for  this  reason 
the  decree  appealed  from  must  be  affirmed. 


a02  Va.  880) 
RATLIFF  V.  RATLIFF  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
16,1904.) 

OHANCSBT  PBAOTIOB— BILL  OT  IRTEBPLBADEB— 
WITHB8a--0OMPSTEN0T— DESCENT  OF  BBALTT 
— -FBAUDULSNT  COHVETANOB^-OUBTEST. 

1.  One  who  has  been  induced  by  a  party  to 
convey  land  to  him  which  on  the  face  Of  the 
contract  belonged  to  others,  and  is  threatened 
with  suit  in  consequence  of  this  act,  may,  in  a 
suit  to  enforce  his  vendor's  lien,  convene  all 
parties  in  interest,  and  have  their  respective  . 
rights  determined  and  the  deed  reformed. 

2.  A  witness  otherwise  incompetent  is  made 
competent  for  all  purposes  if  called  by  the  other 
party  to  the  litigation. 

8.  An  equitable  interest  In  real  estate  descends 
Just  as  a  legal  estate. 

4.  One  who  has  conveyed  land  to  another  to 
defraud  his  creditors  is  estopped  from  denying 
the  validity  of  the  conveyance. 

5.  A  husband  is  not  entitled  to  curtesy  in 
the  statutory  separate  estate  of  his  wife,  which 
he  has  created  for  her  benefit  without  reserva- 
tion of  his  marital  rights. 

Keith,  P.,  and  Cardwell,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Washington 
County. 

Action  Ijy  John  B.  Hamilton  against  M.  S. ' 
Ratllff  and  others.    From  the  decree,  H.  S. 
Ratliff  appeals.    Reversed. 

Daniel  Trigg  and  L.  P.  Summers,  for  appel- 
lant White  ft  Penn  and  M.  H.  Honaker,  for 
appellees. 

HARRISON,  J.  In  the  fall  of  1886  John 
B.  Hamilton  executed  to  Lucinda  Ratliff  and 
John  R.  Ratliff,  one  of  her  sons,  a  title  bond  for 
a  tract  of  land  near  Abingdon,  Ya.,  in  consid- 
eration of  $6,500,  of  which  $3,000  was  paid  in 
cash;  the  residue  being  evidenced  by  the  Joint 
bonds  of  the  vendees.  On  the  11th  of  Janu- 
ary, 1887,  for  reasons  satisfactory  to  the 
parties,  this  title  bond  and  deferred  pur- 
chase-mbney  bonds  were  surrendered  to 
Hamilton,  an  additional  $1,000  paid  on  the 
purchase,  and  a  new  tittle  bond  executed  by 
Hamilton  to  I^ucinda  Ratliff  and  Floyd  A. 
Ratliff,  another  son,  which  aicknowledges  the 
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receipt  of  $4,000  in  cash;  it  being  provided 
that  the  residne  of  the  purchase  money 
should  be  paid  In  four  equal  annual  install- 
ments, evidenced  by  the  notes  of  Lucinda 
and  Floyd  A.  Ratliff,  and  providing  that  the 
vendor  should  execute  a  good  and  suQicient 
deed  as  soon  as  the  land  was  run  off  and  the 
notes  delivered.  The  grantee,  Lucinda  Rat- 
liflf,  died  in  the  fall  of  1887.  leaving  her 
husband,  M.  S.  RatlifT,  and  11  children  sur- 
viving her.  On  the  9th  of  February,  1891, 
Floyd  A.  RatlifT  assigned  to  his  father,  M. 
S.  Ratliff^  all  interest  that  he  might  have 
under  and  by  virtue  of  the  contract  or  title 
bond;  the  consideration  for  this  assignment 
being  that  the  assignee  should  pay  the  bal- 
ance of  purchase  money  then  due  on  the  land, 
amounting  to  $l,8ia  This  assignment  ex- 
pressly provides  that  it  shall  not  apply  to 
the  interest  of  the  assignor  in  the  land  as  one 
of  the  heirs  of  his  mother,  Lucinda  Ratlifl. 

On  September  4,  1896,  John  B.  Hamilton, 
the  vendor  in  the  title  bond,  without  the 
knowledge  or  authority  of  the  heirs  of  Lu- 
cinda Ratliff,  conveyed  the  land  in  question 
to  M.  S.  Ratliff,  the  husband  and  father  of  the 
vendees  named  in  the  title  bond,  reserving 
a  vendor's  lien  for  a  small  balance  of  pur- 
chase money,  amounting  to  $362.46.  After 
this  deed  was  recorded,  Hamilton,  being  in- 
formed that  the  heirs  of  Lucinda  RatlifT 
would  contest  his  right  to  make  thie  deed 
to  their  father,  M.  S.  Ratliff,  filed  his  original 
bill,  seeking  to  enforce  the  payment  of  the 
balance  of  the  purchase  money  due  to  him, 
and  convening  all  the  parties,  in  order  that 
the  deed  might  be  reformed-  in  accordance 
with  their  respective  rights.  Subsequently 
an  amended  bill  was  filed,  bringing  in  addi- 
tional parties  and  repeating  the  allegations 
of  the  original  bill.  To  these  bills  M.  S.  Rat- 
lifl filed  his  demurrer  and  answer;  denying 
In  general  terms  that  the  land  was  sold  to 
Lucinda  Ratliff,  and  insisting  that  all  the 
negotiations  leading  up  to  the  purchase  were 
alone  with  him,  and  that  the  entire  purchase 
money  was  paid  by  him  from  his  own  re- 
sources. Subsequently  J.  M.,  J.  R.,  and  F. 
A.  Ratlifl,  three  of  the  adult  heirs  of  Lu- 
cinda Ratlifl,  filed  their  answers,  asking  that 
they  be  treated  as  cross-bills,  in  which  they 
assert  that  the  land  in  question  was  bought 
and  paid  for  by  their  mother,  Lucinda  Rat- 
lifl, and  that  the  deed  from  Hamilton  to  M. 
S.  Ratlifl  was  without  authority,  and  praying 
that  it  be  set  aside  and  the  heirs  of  Lucinda 
Ratliff  restored  to  their  rights  under  the  title 
bond.  M.  S.  Ratliff  filed  his  demurrer  and 
answer  to  these  cross-bills,  reiterating  the 
position  taken  in  his  answer  to  the  original 
and  amended  bills— that  the  land  was  bought 
and  paid  for  with  his  own  means  and  be* 
longed  to  him. 

The  circuit  court  held  that  M.  8.  Ratliff 
could  not  defeat  the  rights  of  the  heirs  of 
Lucinda  Ratliff  under  the  title  bond  of  Janu- 
ary 11,  1887,  and  that  the  deed  from  Hamil- 
ton to  M.  S.  Ratliff  was  without  authority  and 


must  be  set  aside.  The  cdurt  further  held 
that  M.  S.  Ratliff  was  entitled  to  the  interest 
bought  by  him  from  F.  A.  Ratliff  under  the 
assignment  mentioned  of  February  9,  1891^ 
the  nature  and  extent  of  which  were  fully 
known  to  him;  that  under  this  assignment 
he  was  entitled  to  an  undivided  interest  in 
the  land,  in  the  proportion  that  |1,816,  the 
balance  of  purchase  nvoney  which  he  then 
agreed  to  pay,  bore  to  |6,500,  the  whole  pur- 
chase money  agreed  to  be  paid  for  said  land.. 
From  this  decree  M.  8.  Ratliff  has  appealed. 

The  first  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  overruling  the  demurrer 
of  appellant  to  the  original  and  amended 
bills. 

John  B.  Hamilton  had,  upon  the  induce- 
ment of  the  appellant,  made  him  a  deed  to^ 
land  which  on  the  face  of  his  contract  be- 
longed to  other  parties.  He  was  threatened 
with  suit  in  consequence  of  this  act,  and  we- 
are  of  opinion  that,  in  a  siiit  to  enforce  pay- 
ment of  his  vendor's  lien,  he  had  a  right  to^ 
convene  all  i)arties  in  interest,  and  to  ask  a 
court  of  equity  to  determine  their  respective 
rights  in  the  land,  and,  if  necessary,  to  set 
aside  the  deed  he  had  made,  and  direct  to- 
whom  the  land  should  be  conveyed.  The  bill, 
in  addition  to  seeking  a  satisfaction  of  the 
balance  of  the  purchase  money,  was  in  the 
nature  of  a  bill  of  interpleader,  convening 
adverse  claimants  in  order  that  the  complain- 
ant, who  occupied  the  position  of  a  disinter- 
ested stakeholder,  might  be  saved  harmless. 
We  are  therefore  of  opinion  that  the  demur- 
rers to  the  original  and  amended  bills,  and 
also  to  the  cross-bills,  were  properly  over- 
ruled. 

A  further  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  not  excluding  the  testi- 
mony of  John  R.  and  F.  A.  Ratliff. 

John  R.  Ratliff  was  not  a  party  to  the  con- 
tract or  title  bond  which  is  the  subject  of 
dispute.  This  contract  was  with  Lucinda 
Ratliff  and  F.  A.  Ratliff.  Besides,  M.  8.  Rat- 
liff, an  adverse  party,  having  been  examined 
for  himself,  John  R.  was  thereby  made  com- 
petent, if  otherwise  incompetent  As  to  F. 
A.  Ratliff,  if  he  were  incompetent,  having 
been  called  as  a  witness  by  M.  S.  Ratliff,  he 
was  made  competent  for  all  purposes. 

The  fifth  and  sixth  assignments  of  error 
seem  to  assert  the  proposition  that  even< 
though  Lucinda  Ratliff  may  have  been  enti- 
tled to  the  land  in  quef^tlon,  or  a  part  there- 
of, still,  as  she  died  without  having  the  legal 
title  thereto,  her  interest  was  not  descendible 
to  her  hehrs.  This  position  is  without  merit 
An  equitable  interest  In  real  estate  descends 
Just  as  a  legal  estate. 

The  remaining  assignments  of  error  call  in. 
question  the  respective  rights  of  the  parties 
ih  and  to  the  land  in  controversy. 

It  appears  from  the  record  that  prior  to  the 
purchase  of  the  land  in  question  the  appel- 
lant and  his  family  lived  in  Taasewell  county^ 
and  that  he  and  his  wife,  between  them,  own- 
ed in  Tazewell  and  Buchanan  counties  con- 
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■iderable  real  estate,  the  title  to  the  greater 
part  of  wbich  was  in  bis  wife.  Altbough  the 
title  to  these  lands  was  in  Lndnda  Ratliflt 
tbe  appellant  insists  that,  as  a  matter  of  fttct, 
they  belonged  to  him.  His  explanation  of 
the  title  to  these  lands  being  in  his  wife,  and 
of  the  title  bond  for  the  Hamilton  land  being 
in  her  name,  is  stated  in  bis  deposition  as 
follows:  "Me  and  Gordon  Rife  had  been  In 
the  mercantile  business  and  failed,  and  we 
compromised  with  our  creditors,  and  give  a 
deed  of  tmst  on  our  property— each  one  on 
our  separate  properties.  Bach  one  was  to 
pay  his  half  of  the  indebtedness,  and,  upon 
doing  so,  was  to  be  released  from  the  other. 
It  was  recorded  in  Buchanan  county.  The 
courthouse  was  burned,  and  those  papers  was 
burned;  and  I  paid  my  part  of  the  indebted- 
ness, and  Mr.  Rife  never  paid  any  of  his,  and 
for  that  reason  I  was  afraid  that  I  would 
have  to  pay  unjust  money,  and  that  was  the 
reason  why  I  had  that  bond  drawn  the  way 
I  did."  In  answer  to  a  subsequent  question 
with  respect  to  the  Buchanan  lands,  he  says: 
"I  had  them  conveyed  to  my  wife  because  I 
was  afraid  I  would  have  some  of  Gordon 
Rif  e*8  debts  to  pay."  Lucinda  Ratliff  derived 
part  of  the  lands  in  Tazewell  county  from 
her  father's  estate.  It  i&very  clear  from  the 
pleadings  and  evidence  in  the  cause  on  be- 
half of  the  appellant  that  such  of  said  lands 
as  she  held  the  title  to  at  his  instance  and 
request  were  conveyed  to  the  wlf^  for  a 
fraudulent  purpose.  The  appellant  cannot 
now  rely  upon  his  owd*  wrong  to  defeat  the 
title  of  the  wife  to  the  Tazewell  and  Buchan- 
an lands,  which  had  been  conveyed  to  her. 
He  would,  in  effect,  be  asking  the  court  to 
Interfere,  and  by  its  decree  to  relieve  him 
from  the  consequences  of  his  own  fraud. 
This  a  court  of  equity  will  never  do.  The 
authorities  speak  with  one  voice  on  this  sub- 
ject. Harris  v.  Harris'  Ex'r,  23  Grat  737; 
Garner  v.  Second  Nat  Bank,  etc.,  151  U.  S. 
420,  14  Sup.  Ct  300,  38  L.  Ed.  218. 

Section  2458  of  the  Code  (1887)  provides 
that  "every  bond  or  other  writing  given  with 
intent  to  delay,  hinder  or  defraud  creditors, 
purchasers,  or  other  persons,  of  or  from  what 
they  are  or  may  be  entitled  to,  shall  as  to 
such  creditors,  purchasers,  or  other  persons, 
their  representatives  or  assigns,  be  void." 
This  section,  as  well  as  the  unvarying  deci- 
sions of  this  court,  however,  declares  that,  as 
between  the  parties,  such  a  writing  shall  be 
binding  and  valid.   Harris  v.  Harris,  supra. 

So  that  the  lands  in  Tazewell  and  Buchanr 
an  counties  wbich  had  been  conveyed  to  Ln- 
dnda  Ratliff  at  the  Instance  and  request  qt 
the  appellant  belonged  to  her,  and  her  heirs 
are  entitled  to  an  interest  in  the  Hamilton 
land  to  the  extent  that  it  was  paid  for  with 
the  proceeds  of  the  sale  of  their  mother's 
land  in  Tazewell  and  Buchanan  counties, 
whether  derived  from  her  father,  or  convey- 
ed to  her  at  the  instance  and  request  of  the 
appellant 

Lucinda  Ratliff  and  F.  A.  Ratliff  were  oo- 
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tenants  under  the  title  bond  of  January  11, 
1887,  executed  by  Hamilton  for  the  land  in 
question ;  each  being;  as  between  themselves, 
bound  for  One-half  of  the  purchase  money. 
Under  the  assignment  by  F.  A.  Ratliff  of 
February,  1891,  the  appellant  took  his  as- 
signor's shoes,  and  became  a  tenant  in  com- 
mon with  the  heirs  of  Lucinda  Ratliff,  and 
is  entitled  to  an  Interest  in  the  land  to  the 
extent  that  he  has  paid  the  purchase  money. 
Grove  v.  Grove,  100  Ya.  656,  42  S.  B.  812. 
It  was  therefore  error  in  the  court  to  limit 
the  interest  of  the  appellant  to  the  extent  of 
the  unpaid  purchase  money  due  at  the  date 
of  the  assignment 

It  is  impossible  to  determine  ftom  the  rec- 
ord what  proportion  of  the  purchase  money 
for  the  land  in  controversy  was  paid  with 
the  proceeds  of  the  sale  of  the  real  estate, 
the  title  to  wbich  was  in  Lucinda  Ratliff.  It 
is  evident  that  the  first  payment  of  $3,000 
came  from  that  source,  for  it  was  evidenced 
by  the  check  of  the  purchasers  of  her  land, 
which  was  payable  to  Lucinda  Ratliff,  and 
by  her  indorsed  to  John  B.  Hamilton,  her 
vendor.  It  is  also  quite  clear  that  $632.16 
of  the  second  payment  of  $1,000  came  from 
that  source,  for  It  was  a  check  of  the  same 
purchasers  of  her  land,  and  went  to  the  cred- 
it of  John  B.  Hamilton  in  bank  on  the  same 
day  that  the  cash  payment  of  $1,000  was 
made.  Further  than  this,  however,  we  are 
unable  to  go  without  danger  of  doing  injus- 
tice. The  case  must  be  referred  to  a  com- 
missioner, to  ascertain  what  part  of  the  land 
in  controversy  was  paid  for  from  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  Lu- 
cinda Ratliff,  and  what  proportion  was  paid 
for  by  the  appellant,  taking  any  additional 
evidence  that  may  be  necessary  to  facilitate 
the  inquiry,  and  upon  the  coming  in  of  that 
report  the  court  can  determine  and  fix  the 
interest  in  the  land  of  each  of  the  parties 
to  this  controversy. 

There  are  two  assignments  of  cross-error 
under  rule  9.  The  first  of  these  is  disposed  of 
by  the  views  already  expressed.  The  second 
is  that  the  court  erred  in  holding  that  the 
appellant  was  entitled  to  curtesy  in  that  por- 
tion of  the  land  which  belonged  to  the  heirs 
of  Lucinda  Ratliff. 

The  lands  in  Tazewell  and  Buchanan  coun- 
ties, the  title  to  which  was  in  Lucinda  Rat- 
liff, constituted  a  separate  statutory  estate, 
except  the  land  derived  from  her  father; 
and,  when  the  proceeds  of  those  lands  was 
reinvested  under  the  title  bond  executed  by 
Hamilton  to  Mrs.  Ratliff,  the  lands  thus  ac- 
quired continued  to  be  her  separate  statutory 
estate.  This  court  has  held  that  a  husband 
is  not  entitled  to  curtesy  in  the  equitable 
separate  estate  of  his  wife  which  he  has  cre- 
ated for  her  benefit;  that  he  is  excluded  by 
the  nature  of  the  transaction.  Jones  v. 
Jones'  Bx'r,  96  Va.  749,  32  8.  B.  463.  We 
are  of  opinion  that  the  reasons  given  in  the 
case  cited  for  excluding  the  husband  from 
curtesy   in    the    equitable  -  separate   estate 
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which  be  has  created  with  equal  force  deny 
his  right  to  curtesy  ,  in  lauds  that  he  has 
conveyed  or  caused  to  be  conveyed  to  her 
without  reservation  of  his  marital  rights, 
where  such  lands  constitute,  as  in  the  case 
at  bar,  statutory  separate  estate.  See  note 
to  Jones  v., Jones'  Ex'r,  supra,  found  in  4 
Va.  Law  Reg.  821,  822,  by  the  author  of 
Burk's  Separate  Estates.  We  are  therefore 
of  opinion  that  the  appellant  was  not  en- 
titled to  curtesy  in  such  of  the  Tazewell  and 
Buchanan  lands  as  were  conveyed  to  Lu- 
cinda  RatlifT  by  her  husband,  or  by  othera  at 
his  instance  and  request,  and  hence  is  not 
entitled  to  curtesy  in  that  part  of  the  Ham- 
ilton lands  paid  for  with  the  proceeds  of 
such  lands. 

For  these  reasons  the  decree  complained  of 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 

CARDWKLL.  J.  (dissenting).  The  doc- 
trine that  a  litigant  will  not  l>e  heard  to 
assert  his  own  wrong  to  defeat  a  right  claim- 
ed by  another,  or  to  defend  a  right  he  claims 
against  the  right  claimed  by  another,  has, 
in  my  Judgment,  no  application  to  this  case. 
If,  in  point  of  fact,  M.  S.  Ratliff  intended  to 
perpetrate  a  fraud  upon  bis  creditors  in  put- 
ting the  title  to  the  lands  in  question  here, 
or  those  in  Tazewell  and  Buchanan  counties, 
in  his  wife,  Lucinda  Ratliff,  which  were  sold 
in  her  lifetime,  and  the  proceeds  of  which 
sales  went  into  the  purchase  of  the  lands 
here  in  question,  and  his  wife  knew  of  his 
wrongful  intent  and  participated  in  it,  then 
she  is,  with  respect  to  the  transactions,  equal- 
ly guilty,  and  the  maxim,  "In  pari  delicto 
potior  est  conditio  defendentis,*'  applies  to 
her.  If,  on  the  other  hand,  she  was  ignorant 
of  his  wrongful  purpose,  but  did  not  in  fact 
furnish  any  portion  of  the  purchase  money, 
she  and  those  claiming  under  her  are  mere 
volunteers.  As  such,  they  are  in  the  atti- 
tude of  plaintiffs  seeking  specific  performance 
of  a  contract— a  relief  which  is  never  grant- 
ed except  to  a  plaintiff  who  stands  upon  a 
contract  supported  by  a  valuable  considera- 
tion. In  this  case  the  legal  title  is  in  the 
husband,  and  rightly  in  him,  to  the  extent 
that  the  consideration  emanated  from  him. 
He  asks  nothing  except  to  be  let  alone.  Nei- 
ther courts  of  law  nor  equity  have  jurisdic- 
tion to  punish  the  actors  in  a  fraudulent 
transaction  by  force  of  the  maxim  invoked 
in  the  opinion  of  the  court  All  that  the 
courts  can  do  is  to  withhold  all  aid  in  the 
enforcement  of  such  contracts.  Here  the 
husband  asks  nothing  at  the  hands  of  the 
court,  but  stands  upon  his  legal  right  as 
the  holder  of  the  legal  titie,  and  that  position 
should  prevail  until  it  is  assailed  by  some 
one  with  a  better  equity.  A  volunteer  has 
not  only  no  better  equity,  but  he  has  no  equi- 
ty whatever.  I  ttilnk  the  inquiry  directed 
by  the  court  is  too  narrow.  The  transactions 
should  be  probed  to  the  bottom,  and  all  the 


facts  brought  to  light  Let  It  be  made  to 
appear  who  paid  for  the  Tazewell  and  Bu- 
chanan lands,  and  then,  with  full  knowledge 
of  the  entire  case  from  its  inception,  the 
court  will  be  in  a  position  to  balance  the  equi- 
ties between  the  parties,  and  with  confidence 
determine  their  respective  rights. 

From  so  much  of  the  opinion  of  the  court, 
therefore,  as  narrows  tiie  inquiry  to  be  made 
upon  the  case  going  back  to  the  circuit  court 
so  as  to  exclude  inquiry  as  to  who  in  fact 
paid  the  purchase  money  for  the  Tasewell 
and  Buchanan  lands,  I  dissent 

KBITH,  P^  concurs. 


PARDEE  T.  OOMMONWEAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

23,1904.) 

TAXATION— XINBSAL    LARD. 

1.  Under  the  act  approved  Biay  IS,  1903,  pro- 
viding for  special  and  separate  assessment  oi 
taxes  on  mineral  land,  the  same  are  to  be  as- 
sessed as  of  the  1st  day  of  February.  In  ac- 
cordance with  the  general  scheme  of  the  stat- 
otes  regulating  taxation. 

Error  to  Ohrcnit  Ck>urt  Wise  County. 

Application  by  OaMn  Pardee  to  correct  an 
assessment  on  certain  mineral  land.  Decree 
for  defendant  and  plaintifl!  brings  error.  Re- 
versed. 

R.  T.  Irvine  and  Bullitt  ft  Kelley,  for  plain- 
tiff in  error.  W.  W.  G.  Dotson,  for  the  Com- 
monw'ealth. 

WHITTLE,  J.  This  was  an  application  by 
appellant  Calvin  Pardee,  to  the  circuit  court 
of  Wise  county,  under  section  3  of  an  act  of 
the  General  Assembly,  approved  May  13, 
1908,  entitled  "An  act  to  provide  for  the  spe- 
cial and  separate  assessment  of  taxes  on 
mineral  lands  and  on  the  improvements,  fix- 
tures, and  machinery  thereon,"  to  correct  an 
erroneous  assessment  of  improvements  on 
certain  mineral  land  of  appellant  situated  in 
that  county. 

It  appears  that  prior  to  Decemt>er,  1902, 
the  land  in  question  was  unimproved,  but  at 
that  time  appellant  commenced  the  erection 
of  a  coal  and  coke  plant  upon  the  property, 
and  had  expended  thereon,  up  to  and  includ- 
ing the  month  of  July,  1903,  the  following 
amounts: 

In  December,  1902 |  2,215  15 

In  January,  1903 2,506  35 

In  February,  1903 44293  90 

In  March,  1903 7,533  44 

In  April,  1903 19,041  07 

InBOiy,  1903 24,100  96 

In  June,  1903 10.001  83 

In  July,  1903. 21,724  15 

Total  (91,416  85 

It  also  appears  that  similar  improvements 

in  that  county  are  assessed  at  from  60  to 

70  per  cent  of  the  money  actually  expended 

upon  them. 

The  circuit  court,  by  the  order  complained 
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of,  sustained  the  action  of  the  commlBBioner 
of  the  revenue  In  assessing  these  improTe- 
ments  for  the  year  1903  at  $60,000. 

The  contention  of  appellant  Is  that^  ac- 
cording to  the  proper  construction  of  the  act 
in  questiont  he  was  only  assessable  for  that 
year  with  fi»721.50,  the  aggregate  amount 
iBTested  In  improTements  up  to  and  Including 
February  Ist,  at  which  date  the  ownership 
of  property,  both  real  and  personal,  is  ascer- 
tained, and  the  value  of  impfovementB  de- 
termined, for  taxation  under  the  general  rev- 
enue law  of  the  commonwealth. 

The  act  was  passed  in  pursuance  of  sec- 
tion 172  of  the  Constitution,  and  section  3 
reads: 

*  "Be'it  enacted  by  the  General  Assembly  of 
Virginia  as  follows:  The  several  commis- 
sioners of  the  revenue  in  this  state  shall,  on 
or  before  the  first  day  of  August,  1003,  and 
every  second  year  thereafter  on  or  before  the 
fifteenth  day  of  May,  specially  and  separate^ 
ly  asseeii  at  the  fair  cash  value  all  mineral 
lands,  and  the  Improvements,  fixtures,  and 
machinery  thereon,  within  their  respective 
districts,  and  shall  enter  the  same  on  the  land 
books  of  their  req[>ective  districts  separately 
from  other  lands  charged  thereon,  and  shall 
extend  the  taxes  upon  said  lands,  improve- 
ments, fixtures  and  machinery,  assessed  as 
aforesaid,  at  the  rate  fixed  by  law  upon  tan- 
gible property."    Acts  1902^03-04,  p.  320. 

It  will  be  observed  that,  whereas  this  stat* 
ute  provides  for  biennial  (tssessments  of  min- 
eral lands,  other  lands  are  only  assessed  ev- 
ery fifth  year.  Code  1887,  ft  437;  Acts  1902- 
03-04,  p.  610.  While  the  provision  for  more 
frequent  assessments  of  that  species  of  prop- 
erty is  doubtless  due  to  the  circumstance 
that  mineral  lands  are  at  present  in  process 
of  development  and  rapidly  enhancing  in  val- 
ue, there  is  nothing  in  the  enactment  calling 
for  a  construction  which  would  result  in  the 
establishment  of  one  period  of  the  tax  year 
for  ascertaining  the  ownership  and  value  of 
mineral  property,  and  a  different  period  for 
determining  the  same  facts  with  respect  to 
other  property.  Such  an  interpretation  could 
serve  no  wise  purpose,  but  would  tend  to  in- 
troduce elements  of  uncertainty  and  inequal- 
ity into  a  system  which,  according  to  the 
spirit  of  the  Constitution,  should  be  homo- 
geneous and  uniform.  In  some  instances  the 
construction  adopted  by  the  commissioner 
and  approved  by  the  court  would  leave  the 
question  as  to  whether  one  person  or  another 
should  be  chargeable  with  taxes  on  property 
for  any  particular  year  to  the  caprice  of  the 
commissioner.  Thus,  where  land  had  chan- 
ged ownership  between  February  1,  and  Au- 
gust 1,  1908  (May  1st  in  subsequent  years), 
the  commissioner  could  impose  the  burden  on 
the  vendor  or  vendee,  at  his  election. 

Again,  in  the  case  at  bar,  it  was  the  duty 
of  the  commissioner  to  assess  the  cash  in 
the  hands  of  appellant  on  February  1,  1903. 
Subsequently  that  same  money  was  expend- 
ed In  improving  appellant's  mineral  land,  and 


on  July  25th  the  commissioner  assessed  the 
improvements  also.  Unless  the  language  of 
the  act  is  imperative,  a  construction  leading 
to  such  results  ought  not  to  be  adopted.  Ac- 
cording to  the  uniform  interpretation  placed 
upon  the  revenue  laws  of  this  state,  Febru- 
ary let,  the  day  which  separatee  one  tax  year 
from  another,  has  been  fixed  upon  as  the 
time  for  ascertaining  the  ownership  and  val- 
ue of  property  for  taxation,  and  a  departure 
from  that  rule  can  only  resolt  in  confusion 
and  inconvenience. 

The  order  appealed  from  is  therefore  er- 
roneous, and  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  to  be  had 
theiein  in  conformity  ^tb  this  opinion* 

(102  Va.  862) 
ASHWORTH  et  al.  v.  TBAMMBLL. 
(Supreme  Court  «f  Appeals  of  Virginia.    June 
16»1904.) 

■BtOPPEI^~esr-OF9— DEOBSB  —  TINAL  —  DBBT- 
OB'S  BIOHT  to  8ATIS1T— costs— intKBSST. 

1.  Circumstances  which  do  not  mislead  on^ 
to  his  prejudice  do  not*  create  an  estoppel  in 
his  favor. 

2.  A  losing  partv  is  properly  required  to  pay 
the  costs  of  the  litigation. 

3.  A  purchaser  of  judgments  against  a  per- 
son who  died  subsequent  to  the  date  of  tneir 
rendition  is  not  entitled  to  have  them  allowed 
against  a  demand  due  from  the  purchaser  to 
the  decedent  arising  out  of  a  purchase  of  prop- 
ertv,  and  secured  by  a  lien  thereon. 

4.  A  decree  confirming  a  sale  of  property  to 
enforce  a  lien  of  a  deed  of  trust  to  the  creditor 
therein,  as  purchaser,  which  adjudged  that  the 
cash  payment  should  be  paid  to  prior  lienors, 
which,  after  providing  for  costs,  credited  the 
balance  of  the  price  on  the  debt  of  the  creditor 
in  the  deed,  which  gave  a  decree  against  the 
debtor  for  the  residue,  which  appointed  a  com- 
missioner to  convey  the  land  to  the  purchaser, 
which  directed  a  writ  of  possession  to  issue, 
and  which  extended  to  the  debtor  the  privilege 
of  filing  an  upset  bid  in  30  days,  is  a  nnal  de- 
cree, speaking  from  the  day  of  its  rendition, 
subject  to  become  inoperative  on  the  debtor 
availing  himself  of  the  privilege  given  him. 

5.  As  a  general  rule,  interest  will  not  be  al- 
lowed on  amounts  recovered  as  costs. 

6.  A  decree  adjudging  that  a  debtor  Is  in- 
debted to  the  amount  therein  stated,  and  direct- 
ing a  sale  of  property  subject  to  a  lien  for  that 
amount,  whidb  is  suspended  for  00  days  to  al- 
low time  for  an  appeal  therefrom,  gives  the 
debtor  60  days  in  which  to  satisfy  the  demand 
of  his  creditor  and  thus  obviate  a  sale  of  the 
property. 

Appeal  from  Corporation  Court  of  Bristol. 

Suit  by  one  Trammell  against  M.  J.  Ash- 
worth  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal.    Modified. 

John  W.  Pricte  and  A.  H.  Blanchaird,  for  ap- 
pellants. H.  O.  Peters,  W.  H.  Sutherland,  A. 
B.  Whitaker,  and  Bailey  ft  Byars,  for  appel- 
lee. 

KEITH,  P.  This  is  a  sequel  to  the  case  of 
Trammell  v.  Ashworth  et  al.,  which  was 
decided  by  this  court  in  June,  1901,  and  is 
reported  in  99  Va.  046,  39  S.  B.  593.  The 
cause  was  remanded  to  the  corporation  court 

1 6.  Se«  CotU.  VOL  IS.  C^nt  Dig.  |  &7Si 


lOlS 


47  SOUTHBASTERN  REPORTER. 


(V«. 


of  the  city  of  Bristol,  to  ascertain  the  liens 
upon  certain  real  estate,  and  to  Its  decree 
apon  that  subject  this  appeal  was  allowed. 

The  first  error  assigned  Is  to  the  Hen  re- 
ported In  favor  of  the  administratrix  of  Rives 
Walker  for  the  sum  of  $316.  This  debt  had 
its  origin  In  a  note  given  for  the  purchase 
of  property  by  Mrs.  M.  J.  Ash  worth  to  Rives 
Walker,  who  assigned  one-half  of  it  to  Wil- 
liam H.  Trammell  to  pay  a  debt  due  him  of 
$350.  There  was  an  arrangement  between 
Trammell  and  M.  J.  Ashworth,  the  debtor, 
with  respect  to  one-half  of  this  note;  but 
there  is  no  eyldence  that  the  balance  due 
Walker  after  the  payment  of  his  note  to 
Trammell  had  ever  been  paid  by  any  one,  and 
the  commissioner  was  fully  justified  in  find- 
ing it  to  be  a  yalld  and  subsisting  obliga- 
tion. 

The  circumstances  relied  upon  by  M.  J. 
Ashworth  as  creating  an  estoppel  with  re- 
spect to  the  collection  of  that  half  of  this 
demand  which  was  not  actually  paid  by  her 
is  wholly  without  merit,  as  she  has  been  in 
no  degree  misled  to  her  prejudice. 

Nor  is  there  any  merit  In  the  contention 
that  there  is  no  pleading  by  Walker  or  his 
administratrix  upon  which  relief  can  be  giv- 
en them  vTlth  respect  to  this  debt  Rives 
Walker  offered  to  file  an  amended  and  supple- 
mental answer  and  cross-bill,  but  the  court 
very  properly  declined  to  allow  hlnv  to  do  so, 
because  under  the  pleadings  and  decrees  in 
the  cause  as  it  stood,  all  the  rights  of  Walker 
or  his  administratrix  could  be  settled  and 
reported  upon  by  the  commissioner. 

Nor  is  there  any  merit  in  the  contention 
of  M.  J.  Ashworth  with  respect  to  the  im- 
position of  costs.  She  was  the  losing  party, 
and  was  properly  required  to  pay  the  cost  of 
the  litigation. 

It  Is  assigned  as  error  that  certain  Judg- 
ments against  Rives  Walker  which  had  been 
assigned  to  M.  J.  Ashworth  were  not  al- 
lowed her  as  set-offs  against  the  Judgment  in 
favor  of  Rives  Walker  reported  in  this  cause. 

When  a  party  relies  upon  this  plea,  the 
set-off  must  be  in  such  a  condition  and  of 
such  a  character  as  that  the  court  may  ap- 
propriate it  to  the  demand.  Now,  when 
these  Judgments  were  assigned,  Rives  Walk- 
er was  dead,  and  his  estate  had  passed  into 
the  hands  of  his  administratrix.  His  cred- 
itors were  only  entitled  to  be  paid  upon  a 
settlement  of  the  estate,  and  that  could  not 
be  done  in  this  suit  Nor  would  it  be  rea- 
sonable or  Just  to  deljay  the  parties  to  this 
litigation,  to  await  the  termination  of  an 
independent  suit  brought  for  the  administra- 
tion of  Rives  Walker's  estate,  and  for  the 
ascertainment  of  the  amount  which  his  cred- 
itors, upon  a  settlement,  would  be  entitled 
10  recover  against  his  administratrix.  The 
Idea  of  having  such  a  settlement  in  this  suit 
cannot  for  a  moment  be  entertained.  The  in- 
convenience and  delay  would  be  intolerable. 

In  Robinett's  Adm'r  v.  Mitchell  et  al.,  101 
ITa.  762,  45  &  B.  287,  it  was  held  that  where 


a  creditor  comes  In  under  an  order  for  an 
account  of  debts  against  a  decedent* a  estatew 
and  proves  a  debt  upon  which  a  third  per- 
son is  Jointly  bound  with  the  decedent  such 
third  person  is  not  a  necessary  party  to  the 
suit  as  no  relief  is  there  sought  against  him, 
and  it  is  not  the  practice  of  the  courts,  nor 
Is  it  the  policy  of  the  law,  to  encumber  suits 
for  the  administration  of  assets  of  decedent's 
estates  with  collateral  issues  affecting  the 
adjustment  of  equities  between  p^sons  hav- 
ing no  privity  with  many  of  the  other  cred- 
itors. In  that  case  the  court  refused  to  re- 
quire a  Joint  debtor  to  be  made  a  party,  be- 
cause of  the  delay  and  Inconvenience  which 
would  result  from  that  practice. 

In  Wytheville  Crystal  Ice^  eta.  Go.  t. 
Frick  Ck>.,  06  Va.  141,  30  8.  B.  491,  quoted 
with  approval  in  the  case  Just  dted,  it  is  said: 
"If  these  persons  were  made  defendants, 
any  liens  on  their  lands  would  have  to  be 
ascertained,  which,  upon  the  same  principle^ 
would  compel  the  making  of  any  other  per- 
sons parties  defendants  who  were  defendants 
to  Judgments  constituting  liens  on  their 
lands,  thereby  adding  new  parties  from  time 
to  time  without  end,  at  the  expense  and  de- 
hiy  of  the  creditor,  and  to  the  great  prejudice 
of  his  rights." 

These  decisions  are  cited  as  being  in  some 
degree  analogous  to  the  case  under  consider- 
ation, and  as  illustrating  the  inconvenience^ 
delay,  and  injustice  which  would  inevitably 
result  if  this  court  were  to  require  the  par- 
ties to  wait  for  a  settlement  of  the  estate  of 
Rives  Walker,  in  order  to  furnish  appellant 
the  proof  of  set-off.  There  was  no  error  in 
refusing  to  permit  the  Judgments  against 
Rives  Walker's  estate  to  be  set  off  against 
the  demand  in  this  cause  made  by  his  admin- 
istratrix. 

Among  the  debts  reported  is  one  in  favor  of 
the  National  Mutual  Building  &  Loan  Associ- 
ation for  $372.31,  vTlth  interest  from  May  10, 
1808.  It  appears  there  was  a  bUl  pending  in  the 
circuit  court  of  Washington  county,  brought 
by  the  building  and  loan  association  against 
M.  J.  Ashworth,  to  enforce  the  lien  of  a  deed 
of  trust  The  property  covered  by  this  deed 
was  sold,  and  the  proceeds  applied  to  the 
payment  of  the  debt  secured,  leaving  a  bal- 
ance over  and  above  due  by  M.  J.  Ashworth 
of  $372.31.  The  circuit  court  of  Washington 
county  confirmed  the  sale  to  the  trust  cred- 
itor, decreed  that  the  cash  payment  should 
be  paid  to  the  prior  lienors,  and,  after  pro- 
viding for  costs,  credited  the  balance  of  the 
purchase  price  on  the  debt  of  the  purchaser, 
and  gave  a  decree  against  M.  J.  Ashworth 
for  the  residue,  appointed  a  commissioner  to 
convey  the  land  to  the  purchaser,  and  di- 
rected a  writ  of  possession  to  issue,  with  the 
privilege  extended  to  M.  J.  Ashworth  to  file 
an  upset  bid  within  30  daya  That  decree 
was  final.  It  disposed  of  all  matters  in  con- 
troversy, and  left  nothing  to  be  decided  by 
the  court  As  a  matter  of  grace  to  M.  J. 
Ashworth  it  gave  her  30  days  within  which 
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to  file  an  upset  bid.  Had  she  availed  herself 
of  that  prlTllege,  the  case  wonld  have  been 
reopened  and  the  decree  would  have  been  In- 
operative; but  this  she  did  not  do,  and  the 
decree  against  her  speaks  from  the  date  of 
Its  rendition,  on  the  10th  of  May,  1898.  It 
therefore  has  priority  over  the  Judgment  In 
the  name  of  Kendrlck  against  Ashworth, 
which  was  rendered  on  the  10th  day  of  June, 
1808. 

Among  the  Judgments  reported  Is  one  in 
favor  of  the  National  Mutual  Building  & 
Loan  Association  against  M.  J.  Ashworth 
for  $210.91,  with  Interest  from  July  18,  1895. 
The  exception  with  respect  to  this  Judgment 
Is  to  the  allowance  of  Interest  upon  It.  The 
principal  of  the  Judgment  Is  for  the  costs  ad- 
Judged  against  M.  J.  Ashworth  in  this  court, 
and  we  are  of  opinion  that  it  was  error  to  al- 
low Interest  upon  it. 

Said  Judge  Roane  In  McRea  v.  Brown,  2 
Munf.  46:  "The  general  principle  is  that 
costs  are  considered  as  an  appendage  to  the 
Judgment,  rather  than  a  part  of  the  Judgment 
itself;  that  they  are  considered,  In  some 
sense,  as  damages,  and  are  always  entered,  in 
efTect,  as  an  Increase  of  damages  by  the 
court.  This  doctrine  Is  to  be  found  In  8 
Blackstone's  Com.  399.  I  presume  It  was  on 
the  ground  of  this  general  principle  that  this 
court  reversed  the  Judgment  in  the  case  of 
Hudson  V.  Johnson,  which  gave  damages  on 
the  costs,  for,  as  costs  are  In  the  nature  of 
damages,  and  damages  and  Interest  are  con- 
sidered In  some  sense  as  the  same.  It  might 
seem  that  the  Judgment  gave,  in  effect  In- 
terest upon  Interest,  or  compound  interest, 
which  has  been  always  highly  discounte- 
nanced by  the  courts  and  the  Legislature.'* 

In  Baum  v.  Reed,  74  Pa.  322,  Justice  Ag- 
new,  of  the  Supreme  Court  of  Pennsylvania, 
said:  "It  Is  certainly  the  settled  general  rule 
in  this  state  that  costs  do  not  bear  Interest 
Th§  best  evidence  of  this  is  the  universal 
practice  of  indorsing  executions.  On  the  fl. 
fa.  or  other  writ  the  debt  is  stated,  followed 
by  the  date  from  which  interest  is  to  be  com* 
puted,  and  then  come  the  costs,  without  date 
of  interest  Such  is  the  mode  of  Indorsement 
no  matter  how  many  years  have  elapsed  from 
the  entry  of  the  Judgment  Bven  after  a  re- 
vival of  the  Judgment  the  same  practice  is 
pursued;  the  first  costs  being  marked  as  on 
the  original,  and  the  second  as  on  the  adre 
fadaa" 

There  are  cases  in  which  Interest  will  be 
allowed  upon  costs.  An  instance  of  this  kind 
will  be  found  in  Shlpman  v.  Fletcher's  Adm'r, 
95  Va.  685,  29  &  B.  825.  But  under  the  cir- 
cumstances of  this  case,  we  are  of  opinion 
that  Interest  should  not  have  been  computed. 

The  decree  appealed  from  does  not  in 
terms,  give  the  defendant  a  day  in  which  to 
pay  the  sums  decreed  against  her,  but  directs 
the  property  to  be  sold.  At  the  instance  of 
the  defendants,  however,  the  operation  of 
this  decree  was  suspended  for  00  days  to  al- 


low them  time  to  present  a  petition  for  an 
appeal.  Doubtless,  if  they  had  asked  for  a 
suspension,  In  order  that  they  might  have 
opportunity  to  raise  the  money  and  pay  the 
debts^  it  would  have  been  gladly  afforded  the 
defendants,  and  would  have  obviated  the 
necessity  for  the  suspension  granted  them  in 
order  to  make  application  to  this  court  The 
court  might  well  have  thought  that  having 
suspended  the  operation  of  the  decree  for  00 
days,  it  was  unnecessary  to  say  that  the  de- 
fendant might  within  the  00  days  pay  the 
debt  The  effect  was  the  same.  The  decree  < 
during  the  time  of  its  suspension  remained  a 
dead  letter,  and,  whether  given  In  the  one 
form  or  the  other,  gave  to  the  defendant  the 
same  benefit  and  afforded  her  the  same  op- 
portunity to  satisfy  the  demands  of  her  cred- 
itors, and  to  obviate  the  necessity  for  a  sale. 
To  reverse  the  decree  upon  this  ground  would 
indeed  be  to  stick  in  the  bark. 

As  we  have  discovered  no  error  in  the  de- 
cree appealed  from,  except  with  respect  to 
the  allowance  of  interest  upon  the  Judgment 
for  costs,  we  shall  amend  It  in  that  respect; 
and,  it  appearing  that  the  appellees  have  sub- 
stantially prevailed  in  this  court  the  decree 
will  be  affirmed,  with  costs. 


(102  Va.  896) 
HBNINGER  v.  PBERY  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 
28,1904.) 

HIOHWATB  —  BSTABLI8HHENT  —  OBJECTIOIf— 

BUBDKN  OF  PBOOr--€OMPBNBATION 

TO  LA.ND0WNSB— DAMAGES. 

1.  Where  landowners  are  summoned  under 
Code  1887,  f  949,  relative  to  the  establishment 
of  public  roads,  and  providing  that,  on  the  fa- 
vorable report  of  the  viewers.  If  the  court  be  in 
favor  of  establishing  the  road,  it  shall  award 
process  to  summon  proprietors  to  show  cause 
against  the  establishment  of*  the  road,  the  bur- 
den of  proof  is  on  the  landowners  to  overcome 
the  prima  facie  case  made  by  the  report  of  the 
viewers. 

22.  Where,  on  proceedings  for  the  establish- 
ment of  a  public  road,  it  appears  that  it  will  be 
free  and  common  to  all  citizens,  it  is  a  public 
road,  notwithstanding  It  will  be  a  greater  benefit 
to  the  applicant  than  to  the  public  generally. 

8.  tJnder  Code  1887,  §  JL078,  relative  to  the  es- 
tablishment of  public  roads,  and  providing  that 
a  landowner  whose  land  is  taken  shall  receive 
compensation  for  the  land  taken,  and  for  the 
damage  to  the  residue  beyond  the  peculiar  ben- 
efits to  be  derived  in  respect  to  the  residue,  the 
benefits  are  to  be  confined  to  such  as  are  di- 
rect cmd  peculiar  to  the  landowner,  as  distin- 
guished from  those  benefits  shared  by  him  in 
common  with  other  citizens. 

4.  Code  1887,  §  1078,  provides  that,  on  the 
laying  out  of  a  public  road,  a  landowner  whose 
land  Is  condemned  shall  receive  just  compensa- 
tion for  the  land  taken,  and  for  the  damage  to 
the  residue  of  the  tract  beyond  the  peculiar 
benefits  to  be  derived  in  respect  to  such  residue. 
Held,  that  where  the  object  of  a  road  over  the 
lands  of  an  individual  was  to  enable  others  to 
reach  mountain  lands  for  flraslng  purposes,  and 
the  road  extended  no  farther  than  the  grazing 
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lands,  and  afforded  the  landowner  no  ontlet  in 
that  direction,  and  the  necessities  of  his  own 
land  were  already  provided  for  by  a  private 
road,  the  allowance  to  him  of  damages  in  a  sum 
not  sufficient  to  enable  him  to  protect  his  prop- 
erty by  the  erection  of  fences  along  the  sides 
of  the  public  road — ^he  having,  over  his  protest, 
been  subjected  to  the  inconvenience  of  a  pent 
or  gated  road — was  erroneous. 

Error  to  CircDlt  Ck)urt,  Bland  County. 

Proceedings  instituted  by  Thomas  E.  Peery 
and  others  for  the  establishment  of  a  public 
road  through  the  lands  of  Samuel  T.  Hen- 
Inger.  A  Judgment  of  the  circuit  court  af- 
firmed an  order  of  the  county  court  establish- 
ing the  roadt  and  Heninger  brings  error.  Re- 
yeraed. 

S.  W.  Williams  and  J.  H.  Fulton,  for  plain- 
tiff in  error.  A.  A.  Phlegar,  for  defendants 
in  error. 


WHITTLE,  J.  This  is  a  writ  of  error  and 
supersedeas  to  an  order  of  the  circuit  court 
of  Bland  county  affirming  an  order  of  the 
county  court  of  that  county  establishing  a 
public  road  through  the  lands  of  plaintiff  in 
error,  Samuel  T.  Heninger. 

It  appears  that  the  defendant  in  error 
Thomas  E.  Peery,  one  of  the  original  appli- 
cants for  the  road,  is  the  owner  of  822  acres 
of  land  on  Chestnut  Ridge,  in  that  county, 
which,  with  several  adjoining  tracts,  is  en- 
tirely isolated  from  any  public  road;  the 
proprietors  being  dependent  upon  the  suf- 
ferance of  other  landowners  for  ingress  and 
egress  to  and  from  their  respective  proper^ 
ties.  Peery  had  been  accustomed  to  drive 
his  cattle  over  the  lands  of  Heninger  to  his 
own  land,  but  in  the  year  1898  the  latter 
prosecuted;  and  procured  a  fine  to  be  im- 
posed upon,  an  employ6  of  Peery  for  tres- 
passing upon  his  premises  in  the  manner  in- 
dicated. Thereupon  Peery  and  others,  who 
were  thus  debarred  from  the  only  practicable 
approach  to  their  lands,  instituted  these 
proceedings  for  the  establishment  of  the 
road  in  controversy.  Viewers  were  appoint- 
ed from  time  to  time,  all  of  whom  reported 
favorably  to  opening  the  proposed  road ;  but, 
with  the  exception  of  the  last  report,  ap- 
proved and  confirmed  by  the  order  compIai]> 
ed  of,  all  these  reports  were  quashed. 

From  the  confirmed  report  it  appears  that 
the  road  will  extend  568%  poles  through  the 
lands  of  Heninger,  206^  poles  of  which  dis- 
tance is  traversed  by  a  private  road  con- 
structed and  maintained  by  him  for  his  own 
convenience  and  at  his  own  expense.  The 
viewers  further  report  that  if  the  roatd  should 
be  established  as  provided  by  statute — that 
is  to  say,  80  feet  wide  and  without  gatefr— 
Heninger  would,  in  their  Judgment,  be  dam- 
aged to  the  amount  of  |250,  but  that  a  road 
15  feet  wide,  with  gates  at  all  necessary 
points,  would  meet  the  present  necessities  of 
the  public  as  well  as  the  applicants;  and,  if 

<ih  a  road  or  gated  way  be  established,  the 


damage  to  Henlngw  would*  in  their  Judg- 
ment, be  $100,  for  the  land  taken  and  neces- 
sary gates,  but  that  the  remainder  of  the 
land  would  not  he  damaged  in  excess  of  the 
benefits  accruing  to  Heninger  from  the  estab- 
lishment of  the  road. 

While  a  number  of  errors  are  alleged  in 
the  proceeding,  the  three  following  are  all 
that  the  court  deems  it  necessary  to  notice: 

1.  The  first  assignment  is  to  the  action  of 
the  trial  court  in  requiring  Heninger  to  in- 
troduce his  evidence  in  the  first  instance. 

It  is  a  rule  of  practice  of  universal  ap- 
plication that  t^e  litigant  upon  whom  the 
burden  of  proof  rests  must  open  the  evi- 
dence. In  this  case  the  report  of  the  view- 
ers had  satisfied  the  court  that  the  road 
ought  to  be  established,  unless  cause  was 
shown  to  the  contrary;  otherwise  it  would 
have  been  unnecessary  to  summon  the  land- 
owners, as  provided  by  section  949  of  the 
Code  of  1887.  By  express  terms  of  the  stat- 
ute, the  contestant  is  summoned  to  show 
cause  against  the  report;  and«  if  none  be 
shown,  and  no  evidence  is  adduced,  nothing 
further  remains  for  the  applicant  to  do, 
and  the  report  is  confirmed  and  the  road  es- 
tablished. This  necessarily  brings  the  con- 
testant within  the  influence  of  the  rule 
adverted  to,  and  casts  upon  him  the  burden 
of  overcoming  by  satisfactory  proof  the  pri- 
ma facie  case  made  by  the  adverse  report 
of  the  viewers.  The  question  is  controlled  by 
the  case  of  Mitchell  v.  Thornton,  21  Grat 
104.  See,  also,  Cranford  Paving  Co.  v.  Baum, 
97  Va.  503,  24  S.  E.  90a  The  first  assign- 
ment is  therefore  without  merit 

2.  Upon  the  second  assignment  it  is  con- 
tended that  the  case  Involves  the  condemna- 
tion of  private  property  fbr  private  use, 
which,  of  course,  is  not  permissible. 

The  circumstance  that  the  road  will  be  of 
greater  benefit  to  the  applicants  than  to  the 
public  generally  is  not  the  criterion  in  such 
case.  Indeed,  that  fact  might  be  affirmed  of 
all  mere  "neighborhood  roads."  '*The  test  is 
not  simply  how  many  do  actually  use  them, 
but  how  many  may  have  a  free  and  unrestrict- 
ed right  in  common  to  use  them.**  Elliott 
on  Roads  &  Streets,  |  192.  "If  it  is  free 
and  common  to  all  citbsens,  then,  no  matter 
whether  it  is  or  is  not  of  great  length,  or 
whether  it  leads  to  or  from  a  city,  village, 
or  hamlet,  or  whether  it  Is  much  or  little 
used,  it  is  a  public  road."    Id.  |  11. 

As  was  said  in  Lewis  ▼.  Washington,  5 
Grat  265:  "No  limitation  to  the  power  of 
the  county  court  to  establish  a  road  Is  to  be 
found  lu  the  degree  of  accommodation  which 
it  may  afford  to  the  public  at  large.  That  Is 
a  matter  which  addresses  itself,  not  to  the 
authority,  but  the  discretion,  of  the  court." 

A  cognate  question  to  the  one  Involved  has 
recently  received  the  consideration  of  this 
court  in  the  case  of  Zircle  v.  Southern  Ry. 
Co.,  102  Va.  — ,  45  S.  B.  802. 

3.  The  third  and  last  assignment  assails 
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the  report  on  the  grounds  that  the  compensa- 
tion allowed  the  contestant  is  Inadequate, 
and  the  method  of  arriving  at  the  amount 
fixed  was  illegal. 

Under  the  Virginia  statute  two  elements 
enter  into  the  question  of  remuneration  to  a 
party  whose  private  property  is  condemned 
for  a  public  road,  namely.  Just  compensation 
for  the  land  actually  taken,  and  also  a  fair 
recompense  for  damage  to  the  residue  of  the 
tract  beyond  the  peculiar  benefits  to  be  de- 
rived in  respect  to  the  residue  of  the  land 
from  the  road  to  be  established.  Va.  Gbde 
1887,  §  1078.  But  the  benefits  contemplated 
by  the  statute  to  be  considered  in  reduction 
of  damages  in  condemnation  proceedings  are 
confined  to  such  as  are  direct  and  peculiar  to 
the  owner  of  the  land,  as  distinguished  from 
those  which  are  shared  by  him  in  com- 
mon with  other  citizens.  Mitchell  ▼.  Thorn- 
ton, supra;  Ry.  Co.  v.  Foreman,  24  W.  Va. 
673. 

Subjected  to  that  test,  it  is  appareht  from 
a  ca^-eful  consideration  of  the  record  tliat 
Heninger  has  not  received  adequate  compen- 
sation for  the  injury  that  will  beanfllcted 
upon  him  by  the  sequestration  of  his  prop- 
erty for  public  use.  The  object  of  the  road 
Is  to  enable  Peery  and  others  to  reach  their 
mountain  lands,  chiefly  for  grazing  purposes. 
The  road  extends  no  farther,  and  affords  no 
outlet  to  Heninger  in  that  direction.  The 
necessities  of  his  own  land  are  already  pro- 
vided for  by  the  private  road.  So  far,  there- 
Core,  from  deriving  peculiar  benefits  from  the 
establishment  of  the  proposed  road,  it  is  ob- 


vious that  it  must  entail  upon  him  serious 
injury  and  inconvenience.  Confessedly,  he 
has  not  been  allowed  a  sum  sufficient  to  en- 
able him  to  protect  his  property  by  the  erec- 
tion of  fences  along  the  sides  of  the  public 
road,  but,  over  his  protest,  he  has  been  sub- 
jected to  the  Inconvenience  of  a  pent  or 
gated  road  (a  perpetual  menace  to  the  se- 
curity of  his  crops  and  stock),  and  has  been 
improved  out  of  all  compensation  in  dam- 
ages for  the  infliction  of  this  manifest  In- 
Jury  to  his  property  upon  the  erroneous  and 
unsustained  theory  that  he  will  be  the  re- 
cipient of  direct  and  peculiar  benefits  from 
the  construction  of  the  toad.  The  court  rec- 
ognizes the  expeidiency  and  wisdom  of  the 
rule  that  great  weight  is  to  be  allowed  to 
the  report  of  the  commissioners  to  assess 
damages  in  condemnation  proceedings.  Cran- 
ford  Paving  Co.  v.  Baum,  supra.  Neverthe- 
less, where  it  plainly  appears  that  the  re- 
port is  based  upon  a  false  premise,  and  the 
commissioners  have  omitted  an  essential  ele- 
ment affecting  the  amount  of  compensation 
to  which  the  landowner  is  entitled,  it  will 
not  hesitate  to  quash  the  report  for  that  rea- 
son, and  appoint  a  new  commission  to  re- 
assess the  damages. 

The  report  in  the  case  in  Judgment  is 
amenable  to  the  objection  indicated,  and  on 
that  ground  the  order  confirming  it  is  er- 
roneous, and  must  be  reversed  and  annulled, 
and  the  case  remanded  to  the  circuit  court 
of  Bland  county  for  further  proceedings  to 
be  had  therein  not  In  conflict  with  this 
opinion. 
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CRUMLEY  ▼.  STATE.  (Snpreme  Court  of 
eorgia.  May  10,  1904.)  Error  from  City 
burt  of  Americus;  C.  R.  Crisp,  Judge.  James 
Crumley  was  convicted  of  a  crime,  and  brings 
error.  AtDrmed.  J.  R.  Williams,  for  plaintiff 
in  error.    J.  A.  Aualey,  Jr.,  Sol.,  for  the  State. 

EVANS,  J.  No  error  of  law  is  alleged  to 
have  been  committed,  and  the  evidence  was 
sufficient  to  authorize  the  Terdict,  which  is 
approved  by  the  trial  Judge.  The  judgment 
overruling  the  motion  for  a  new  trial  is  af- 
firmed.   AH  the  Justices  concurring. 

(136  N.  G.  280) 

BATTERY  PARK  BANK  v.  MADISON 
COUNTY  COM'RS.  (Supreme  Court  of  North 
Carolina.  May  3,  1904.)  Appeal  from  Superior 
Court,  Madison  County ;  E.  B.  Jones,  Judee. 
Action  by  the  Battery  Park  Bank  against  the 
commissioners  of  Madison  county.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Re- 
versed. T.  S.  Rollins  and  Qudger  &  McElroy, 
for  appellants.  Frank  Carter  and  H.  C.  Ched- 
ester,  for  appellee. 

CLARK,  C.  J.  The  facts  in  this  case  are 
substantially  the  same  as  in  Jones  v.  Commis- 
sioners, 47  S.  E.  753;  the  only  difference  be- 
ing that  the  plaintiff  here  alleges  that  he  holds 
$t22  of  the  scrip  issued  by  the  county  for  neces- 
sary expenses,  and  for  which  he  wishes  county 
bonds,  and  in  Jones  v.  Commissioners  the  plain- 
tiff held  bonds  which  are  not  yet  due,  but  which 
he  wished  refunded  in  new  bonds.  Whatever 
distinction  this  may  make  in  the  rights  of  the 
plaintiff,  if  any,  our  decision  in  Jones  y.  Com- 
missioners is  not  based  upon  such  difference,  but 
upon  the  fact  that  chapter  289,  Laws  1903,  is 
not  mandatory,  and  places  the  issuance  of  bonds 
in  the  discretion  of  the  board  of  county  commis- 
sioners, who  are  merelj^  '^authorized  and  em- 
powered" to  make  such  issue.  For  the  reasons 
given  in  that  case,  the  jud^ent  herein,  which 
peremptorily  orders  bonds  issued  to  the  plain- 
tiff, is  likewise  reversed. 

CONNOR,  J.  (dissenting).  This  is  a  contro- 
versy submitted  without  action,  under  section 
567  of  the  Code,  upon  an  agreed  state  of  facts. 
The  plaintiff  is  a  corporation.  The  county  of 
Madison  is  indebted  to  divers  and  sundry  per- 
sons, including  the  plaintiff,  in  a  sum  aggregat- 
ing 170,000  or  thereabouts,  as  nearly  as  the 
parties  can  ascertain,  said  indebtedness  con- 
sisting (1)  of  bonds  of  said  county  issued  under 
and  by  virtue  of  chapter  398,  p.  ({96,  Pub.  Laws 
1887,  and  not  yet  due,  amounting  to  $25,000  or 
thereabout,  and  (2)  of  the  present  floating  debt  of 
said  counl^,  incurred  for  the  necessary  expenses 
thereof  prior  to  January  1, 1903,  all  of  which 
is  past  due  and  bears  interest  at  the  rate  of  6 
per  cent,  per  annum,  amounting  to  about  $45,- 
000;  this  last-named  item  including  an  indebt- 
edness to  the  plaintiff  of  |722.93.  as  nearly  as 
the  parties  can  ascertain,  of  which  sum  $5(X)  is 
principal,  and  bears  interest  from  the  date  here- 
of until  bald  at  the  rate  of  6  per  cent  per  an- 
num. The  aforesaid  debt  and  claim  of  the 
plaintiff  against  said  county  has  been  duly  pre- 
sented to  and  passed  upon  oy  the  special  board 
of  audit  created  by  section  7,  c  289.  Pub.  Laws 
1903,  and  by  said  board  has  been  duly  proved, 
declared,  and  reported  to  be  a  valid,  subsisting 
obligation  of  said  county,  and  to  be  past  due, 
and  to  have  been  contracted  for  the  necessary 
expenses  of  said  county  prior  to  January  1, 


1903.  The  Cleneral  Assembly  of  North  Carolina 
at  its  session  of  1903  passed  an  act  entitled 
**An  act  to  liquidate  and  settle  the  outstanding 
indebtedness  of  Madison  county,  and  to  au- 
thorize the  issue  of  a  series  of  bonds  for  the 
purpose  of  paying  off  the  floating  debt,  old 
bonds,  etc.,  contracted  for  the  necessary  ex- 
penses of  said  county."  Pub.  Laws  1903,  p. 
490,  c.  289.  At  a  special  session  held  on  April 
20,  1903,  the  defendant  board  of  commissioners 
made  the  following  order,  as  the  same  appears 
on  the  minutes  of  said  board:  **Whereas,  the 
Genera]  Assembly  of  North  Carolina  for  the 
year  1903  passed  an  act  authorizing  the  board 
of  commissioners  of  Madison  county  to  issue 
bonds  in  an  amount  not  exceeding  $75,000  to- 
pay  off  all  the  debt  of  said  county  contracted 
prior  to  the  first  day  of  January,  1903,  for  the 
necessary  expenses  of  said  county:  Therefore 
be  it  resolved  by  the  board  that  this  county  is- 
sue its  bonds  to  an  amount  sufficient  to  nay  off 
the  said  debt,  not  to  exceed  $75,000,  and  to  m- 
sue  the  amount  audited  as  found  by  the  audit- 
ing board.  It  is  further  ordered  that  notice  be 
issued  to  all  creditors  of  said  county  to  present 
their  claims  for  audit  before  said  board  of  audit 
authorized  by  said  act,  on  the  28th  dav  of  May, 
1903,  80  that  the  same  may  be  passed  upon  as 
required  bv  said  act;    thirty  days'  notice  to  be 

given  of  the  time  and  place  of  meeting  of  said 
oard  of  audit."  Thereafter,  to  wit,-  at  their 
regular  meeting  in  May,  1903,  the  said  defend- 
ant board  of  commissioners  made  the  following 
order,  as  the  same  appears  on  the  minutes  of 
said  board:  **Ordered  by  the  board  that  the 
order  made  at  its  called  session  of  April  20, 
1903,  authorizing  the  issue  of  bonds,  be,  and 
the  same  is  hereby,  revoked;  and  it  is  further 
ordered  that  no  bonds  be  issued  under  the  recent 
bonding  act  passed  by  the  last  Legislature  rela- 
tive to  Madison  county.'*  The  plaintiff  has  de- 
manded of  the  defendants  that  they  issue  the 
bonds  authorized  by  the  above-recited  act  of 
1903,  and  place  the  same  in  the  hands  of  the 
treasurer  of  said  county,  pursuant  to  the  provi- 
sions of  said  act,  which  the  said  defendants 
have  failed  and  refused  to  do.  The  court,  upon 
the  foregoing  state  of  facts,  ordered  and  ad- 
judged that  the  defendant  board  of  conmiis- 
sioners  and  W.  L.  (jreorge,  chairman  of  said 
board,  and  V.  B.  Davis,  register  of  deeds,  ex- 
ecute and  issue  the  bonds  of  said  county  au- 
thorized by  the  said  act.  In  accordance  with 
the  terms  and  provisions  of  said  act  of  1903, 
and  that  said  bonds  be  delivered  to  the  treas- 
urer of  Madison  countv  to  be  held  and  disposed 
of,  and  the  proceeds  thereof  applied  by  him  in 
the  manner  and  for  the  purposes  declared,  de- 
fined, and  specified  in  the  said  act,  and  that  a. 
peremptory  writ  of  mandamus  be  issued  to  that 
end.  From  this  judgment  the  defendants  ap- 
pealed. 

The  preamble  of  chapter  289,  p.  490,  Laws  1903, 
is  as  follows :  "The  General  Assembly  of  North 
Carolina  do  enact :  Whereas,  by  an  act  of  the 
General  Assembly  of  North  Carolina,  Public 
Laws  1887,  chapter  898,  hereinafter  referred 
to,  the  commissioners  of  Madison  county  were- 
authorized  to  issue  the  bonds  of  the  county,  not 
to  exceed  the  sum  of  $25,0(X),  bearing  Interest 
at  6  per  cent  payable  semiannually,  and  in 
conformity  with  the  said  act,  the  board  of  com- 
missioners of  Madison  county  Issued  the  bonda 
of  the  said  county,  amounting  in  all  to  $21,000. 
with  coupons  attached;  and  whereas,  the  said 
bonds  are  now  an  outstanding  Inoebtedneas 
against  said  county,  and  the  said  county  will 
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not  be  able  to  pay  the  principal  of  the 
maturitsr;  and  whereas,  it  is  to  the  best  intei^ 
est  of  the  taxpajrers  of  the  said  county  that  the 
said  bonds  shall  be  renewed,  before  their  ma- 
turity, by  refunding  the  tame  at  a  lower  rate 
of  interest  than  6  per  cent,  and  also  that  the 
present  floating  debt  of  the  said  County,  incur- 
red for  the  necessary  expenses  thereof  prior  to 
the  first  day  of  January,  1903,  together  with  all 
accrued  interest  due  at  the  date  of  payment  or 
refunding,  be  liquidated  and  funded  by  issuing 
a  new  series  of  bonds  to  cover  the  same  and  to 
embrace  the  entire  debt  of  said  county  incurred 
for  the  necessary  expenses,  as  it  existed  on 
January  1,  1003,  with  the  interest  thereafter 
accruing."  It  is  thereupon  enacted  that  the 
board  <»  commissioners  *^are  hereby  authorised 
and  empowered  to  issue  coupon  bonds,"  etc, 
^that  said  bonds  become  payable  on  the  1st  day 
of  June,  1903,  and  bear  interest  at  the  rate  of 
5  per  cent,  payable  semiannually,  and  that  they 
be  issued  only  to  liquidate  outstanding  bonds 
and  for  the  necessary  expenses  of  said  county 
incurred  prior  to  January  1,  1903,  with  ac- 
cumulated interest"  Provusion  is  then  made  for 
the  form  of  said  bonds,  and  authority  given  to 
levy  a  special  tax  to  pay  the  interest  and  prin- 
cipal when  the  same  become  due.  By  section  7 
of  said  act  a  special  board  of  audit  is  created 
to  scrutinise,  examine,  and  adjust,  and  report 
to  the  said  board,  all  bonds,  claims,  and  debts 
contracted  by  the  said  county  prior  to  January 
1,  1903,  which  are  still  outstanding,  unsettled, 
and  unliquidated.  Said  board  is  required  to  re- 
port to  the  county  board  of  commissioners  all 
such  claims,  bonds,  etc.,  as  shall  be  audited  and 
allowed  by  them.  The  findings  of  the  board  of 
audit  are  made  conclusive  in  regard  to  the 
purpose  for  which  the  said  bond  was  issued  or 
debt  contracted.  Section  9  of  said  act  provides 
that  immediately  after  its  ratification  the  chair- 
man of  the  board  of  commissioners  shall  adver^ 
tise  in  some  newspaper  published  in  the  county 
of  Madison,  and  at  the  courthouse  door  in  said 
county,  for  80  days,  the  place  and  time  when 
and  where  the  said  board  of  audit  shall  sit,  and 
require  all  persons  holding  debts  against  said 
county  incurred  prior  to  January  1,  1903,  to 
present  the  same  before  said  board  of  audit 
The  board  of  commissioners  are  authorized  to 
retire  all  of  the  outstandiDg  bonds  issued  under 
chapter  398,  p.  690,  Pub.  Laws  1887,  with  the 
interest  due  thereon,  at  their  par  value,  and  pay 
off  and  discharge  all  of  the  outstanding  indebt- 
edness of  the  said  county  incurred  for  the  neces- 
sary expenses  thereof  prior  to  January  1,  1903, 
as  herein  provided,  by  selling  so  many  of  the 
bonds  issued  under  this  act  as  may  be  necessary 
for  such  purpose,  and  by  applying  the  proceeds 
thereof  to  the  liquidation  of  such  bonds  so  re- 
tired and  of  such  debts.  Said  bonds  shall  sell 
for  not  less  than  their  par  value.  It  is  made 
the  duty  of  the  board  of  commissioners  to  place 
the  bonds,  when  issued,  in  the  hands  of  the 
treasurer  of  the  county,  whose  duty  It  shall 
be  to  sell  the  same  and  to  place  the  proceeds 
as  set  out  in  the  act  It  is  further  provided  that 
if  any  creditor  of  said  county,  whose  debts  or 
claims  come  within  the  meaning  of  this  act  or 
any  holder  of  any  bonds  of  said  county,  shall 
desire  to  exchange  his  bonds,  coupons,  or  other 
evidence  of  said  indebtedness,  it  shall  be  the 
duty  of  said  commissioners  to  pay  off  the  said 
ereaitors  and  liqjuidate  the  said  indebtedness  in 
the  bonds  authorized  by  this  act,  exchanging 
said  bonds  at  their  par  value  and  canceling  the 
evidences  of  indebtedness  taken  in  lieu  thereof. 
All  of  the  bonds  issued  under  this  act  shall  be 
exempt  from  county  and  municipal  taxation. 
Provision  is  then  made  for  the  special  taxes 
provided  for.  It  is  further  provided  that  If 
any  officer  of  the  county  shall  apply  the  pro- 
ceeds of  any  bonds  issued  under  this  act  oi 
exchange  any  such  in  any  other  manner  or  for 
any  other  purpose,  or  shall  issue  any  more  of 
the  bonds  than  shall  be  necessary  for  the  spe- 


dflc  purposes  of  this  act,  or  shall  fafl  and  re- 
fuse to  perform  the  duties  imposed  upon  him  by 
the  provisions  of  this  act  he  shall  be  guilty  of 
a  felony.  By  section  19  it  is  enacted  that  if 
the  bonds  are  issued,  the  board  of  commissioners 
of  the  county  shall  not  levy  a  specific  tax,  as 
authorised  by  section  8,  c.  822,  p.  469,  Laws 
1901,  but  shall  levy  a  tax  on  property  and  polls 
to  pay  the  interest  on  the  bonds,  etc 

After  careful  consideration  and  examination 
of  this  record,  and  of  the  authorities  dted  by 
the  counsel  and  my  own  investigation,  I  am 
constrained  to  differ  from  the  majority  of  the 
court  in  the  conclusion  reached  by  them.  I 
would  be  content  to  express  my  dissent  with- 
out saying  more;  but  the  reasoning  upon 
which  the  judgment  of  the  court  is  based  is  so 
variant  from  my  views,  and,  as  I  think,  with 
all  possible  deference,  from  sound  legal  prin- 
ciples and  authority,  that  it  seems  proper  and 
becoming  to  set  forth  the  result  of  my  thoughts 
and  investigation  upon  the  very  important  ques- 
tions involved.  To  my  mind  the  principles  un- 
derlying the  decision  of  the  case  are  of  vital 
importance  in  the  administration  of  our  state 
and  county  government  My  strong  convictions 
upon  the  subject  must  be  my  excuse  for  incum- 
bering the  record  with  my  dissent  The  ques- 
tions presented  by  the  record  may  be  stated  as 
follows:  (1)  Does  chapter  289,  p.  490,  of  the 
Acts  of  1903  impose  upon  the  defendant  board 
of  commissioners  the  duty  to  issue  the  bonds 
and  dispose  of  the  proceeds,  when  sold,  as 
directed  by  the  terms  of  the  statute?  (2)  If  so, 
is  it  within  the  power  of  the  Legislature  to 
impose  such  duty  and  to  make  its  performance 
mandatory?  (3)  Will  the  court  by  mandamus 
compel  the  performance  of  such  duty?  The 
plaintiff  maintains  that  an  affirmative  answer 
should  be  given  to  each  of  these  questions,  and 
its  claim  for  relief  is  based  upon  this  conten- 
tion. That  the  questions  may  be  considered  free 
from  complications,  it  will  be  well  to  keep  in 
view  the  admitted  and  essential  facts  as  they 
appear  ^  in  the  record.  The  indebtedness  of 
Madison  county,  which  is  included  in  the  pro- 
visions of  the  act,  may  for  the  purpose  of  this 
discussion  be  thus  classified:  (1)  The  bonds  is- 
sued pursuant  to  the  act  of  1887,  maturing  in 
1907;  (2)  the  accrued  and  past-due  interest 
on  said  bonds;  (3)  the  present  floating  debt  in- 
curred for  the  necessary  expenses  of  said  coun- 
ty prior  to  Januanr  1,  1903,  and  past  due.  The 
plaintirs  debt  falls  within  the  third  class.  It 
will  be  observed  that  by  section  7  of  the  act  a 
special  board  of  audit  is  created,  the  mem- 
bers thereof  named,  and  its  duties  prescribed. 
Neither  the  existence  of  this  board  nor  its 
procedure  is  dependent  upon  any  action  of  the 
defendant  board  of  commissioners.  On  May 
80,  1903.  the  special  board,  in  strict  compli- 
ance with  the  provisions  of  the  statute,  met 
and  the  plaintiff's  claim,  together  with  others, 
was  ''presented,  proved,  and  allowed."  It  was 
also  ascertained  and  declared  by  the  said  board 
that  the  plaintiffs  claim  was  "for  the  neces- 
sary expenses  of  the  county  incurred  prior 
to  January  1,  1903."  The  action  of  the  board 
was  duly  reported  to  the  defendant  board  of 
commissioners,  as  prescribed  by  the  act  De- 
mand has  been  made  by  the  plaintiff  that  the 
bonds  be  issued  and  other  proceedings  had 
as  provided  by  the  statute.  Thus  we  have  fixed 
by  admission  of  the  defendant  a  valid  indebt- 
edness, incurred  for  the  necessary  expenses  of 
the  county,  etc. 

Has  the  Legislature  commanded  the  payment 
of  this  debt  by  the  means  prescribed  by  the 
statute,  or  has  it  left  to  the  discretion  of  the 
commissioners  the  payment  of  the  said  debt  in 
the  manner  directed?  The  defendant  says  that 
the  language  of  the  statute  is  permissive,  and 
not  mandatory;  that  the  words  "hereby  author* 
ized  and  empowered  to  issue  the  bonds.^'  etc.,  ex- 
clude the  idea  that  it  was  the  purpose  of  the 
Legislature  to  impose  any  duty  or  to  require  the 
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Issuance  of  the  bonds,  niiless  in  the  Merdse 
of  tbelr  discretion  the  defendant  commissioners 
see  fit  to  do  so.  The  principle  by  which  the 
courts  hare  been  guided  in  construing  statutes 
containing  the  terms  used  by  the  Legislature, 
or  other  terms  of  similar  import,  was  first  an- 
nounced in  Rex  y.  Barlow,  2  Salk.  609,  which 
the  case  states  was  an  'Indictment  on  St.  14 
Car.  II,  c.  12,  against  church  wardens  and 
overseers  for  not  making  a  rate  to  reimburse 
the  constables.  Exception  was  taken  that  the 
statute  only  puts  it  in  their  power  to  do  so 
by  the  word  *may,'  but  does  not  require  the 
doing  of  it  as  a  duty,  for  the  omission  of 
which  they  are  punishable.  Sed  non  allocatur; 
for  where  a  statute  directs  the  doing  of  a  thing 
for  the  sake  of  justice  or  the  public  good,  the 
word  *may'  is  the  same  as  the  word  'shair;  thus 
St.  23  Hen.  YI,  says  the  sheriff  may  take  bail ; 
this  is  construed  he  'shall.'  '*  This  case  has 
been  cited  as  authority,  and  the  principle  an- 
nounced uniformly  approved.  In  King  v.  In- 
habitants of  Derby,  Skinner,  370,  the  report  of 
the  case  Is  as  follows:  **Moved  to  quash  the 
indictment  against  divers  inhabitants  in  Derby 
for  refusing  to  meet  and  make  a  rate  upon  the 
several  parishes  in  Derby,  to  pay  the  consta- 
bles' tax,  first,  because  they  are  not  compella- 
ble, but  the  statute  only  says  that  they  *may,'  so 
they  have  their  election,  and  no  coercion  shall 
be.  Non  allocatur;  for  *may,'  in  the  case  of 
a  public  officer,  is  tantamount  to  'shall,'  and  if 
he  does  not  do  it  he  shall  be  punished  upon 
an  information,  and  though  he  may  be  com- 
manded by  a  writ,  this  is  but  in  aggravation 
of  his  contempt"  In  Regina  v.  Tithe  Commis- 
sioners, 14  Q.  B.  459,  Mr.  Justice  Coleridge, 
construing  an  act  conferring  power  on  the  de- 
fendant, says:  **The  words  undoubtedly  are 
only  empowering,  but  it  has  been  so  often  de- 
cided as  to  become  an  axiom  that  in  public 
statutes  words  only  directory,  permissory,  or 
enabling  may  have  a  compulsory  force  when  the 
thing  to  be  done  is  for  the  public  benefit  or  in 
advancement  of  public  justice."  "Permissive 
words  in  respect  of  courts  or  officers  are  im- 
perative in  those  cases  in  which  the  public  or  in- 
dividuals have  a  right  that  the  power  so  confer^ 
red  be  exercised.  Such  words,  when  used  in  a 
statute,  will  be  construed  as  mandatory  for  the 
purpose  of  sustaining  and  enforcing  rights, 
but  not  for  the  purpose  of  creating  a  right  or 
determining  its  character.  They  are  peremptory 
when  used  to  clothe  a  public  officer  with  power 
to  do  an  act  which  ought  to  be  done  for  the 
sake  of  justice,  or  which  concerns  the  public 
interest  or  the  rights  of  third  persons."  Suther- 
land on  Statutory  Construction.  597.  The  prin- 
ciple is  thus  stated  in  Endlicn  on  Int.  of  St. 
S  311:  "There  is,  therefore,  abundant  authority 
for  the  proposition  that  such  powers  as  are  here 
under  consideration  are  invariably  imperative, 
and  that  it  is  the  dnty  of  those  to  whom  they 
are  intrusted  to  exercise  them  whenever  the 
occasion  contemplated  by  the  Legislature  arises; 
and  having  regard  to  this  implied  duty,  the 
enabling  or  facultative  terms  in  which  the  power 
may  be  couched,  such  as  'it  shall  be  lawful,' 
are  to  be  regarded  merely  as  the  usual  mode 
of  giving  a  direction,  as  importing  that  it  shall 
not  be  lawful  to  do  otherwise  than  as  directed." 
M^Crary,  Circuit  Judge,  in  Ralston  v.  Critten- 
den, 13  Fed.  608,  thus  states  the  rule  of  con- 
struction: ''Bven  if  the  terms  of  a  statute  are 
permissive  only,  and  mean  no  more  than  the 
words  generally  employed  in  statutes  importing 
a  grant  of  authority  or  power  to  a  public  offi- 
cer to  do  a  certain  act,  still  it  is  well  settled 
that  all  such  acts  are  construed  as  mandatory, 
whenever  the  public  interests  or  individual 
rights  call  for  tne  exercise  of  the  power  con- 
ferred." In  Supervisors  v.  U.  S.,  4  Wall.  435, 
18  Li.  Bd.  419,  the  language  of  the  act  was: 
*'May,  if  deemed  advisable,  levy  a  special  tax," 
etc.  €wayne,  J.,  says:  "The  counsel  for  the 
respondent  insists  witlk  zeal  and  ability  that 


the  authority  thus  given  involves  tio  duty,  that 
it  depends  for  its  exercise  wholly  upon  the 
judgment  of  the  supervisors,  and  that  judlciai 
action  cannot  control  the  discretion  with  which 
the  statute  has  clothed  th^.  We  cannot  con- 
cur in  this  view  of  the  subject."  Hie  judge 
cites  the  E)nglish  cases  and  concludes:  "These 
are  the  earliest  and  the  leading  cases  upon 
the  subject.  They  have  been  followed  in  nu- 
merous English  and  American  adjudications. 
The  rule  they  lay  down  is  the  settled  law  of 
both  countries.  •  •  •  The  conclusion  to  be 
adduced  from  the  authorities  is  that  where 
power  is  given  to  public  officers  in  the  lan- 
guage of  the  act  before  us.  or  in  equivalent 
language,  whenever  the  public  interests  or  in- 
dividual rights  call  for  its  exercise,  the  lan- 
guage used,  though  permissive  in  form,  is  in 
fact  peremptory.  What  they  are  empowered  to 
do  for  a  third  person,  the  law  requires  shall 
be  done.  The  power  is  given,  not  for  their  ben- 
efit, but  for  his.  It  is  placed  with  the  depositary 
to  meet  the  demand  of  right  and  to  prevent  a 
failure  of  justice.  It  is  given  as  a  remedy  to 
those  entitled  to  invoke  its  aid  and  who  would 
otherwise  be  remediless.  In  all  such  cases,  it 
IS  held  that  the  intent  of  a  Legislature,  which 
is  the  test,  was  not  to  devolve  a  mere  discre- 
tion, but  to  impose  'a  positive  and  absolute 
duty.' "  In  Galena  v.  Amy,  72  U.  S.  705,  18 
L.  Ed.  560,  the  charter  provided  that  the  city 
council  "may,  if  the  said  city  council  believe 
that  the  public  good  and  best  interests  of  the 
dty  require,  annually  collect  a  tax,"  etc.,  "for 
the  payment  of  the  funded  debt  of  the  dty," 
etc.,  and  the  court  said  that  "this  power  has 
not  been  exercised  by  the  city  authorities  and 
they  have  made  no  other  provision  for  liqui- 
dating the  debts  due  to  the  relator.  They  have 
no  other  means  of  payment  in  possession  or 
prospect  •  ♦  ♦  The  rights  of  the  creditor 
and  the  ends  of  justice  demand  that  it  should 
be  exerdsed  in  favor  of  affirmative  action,  and 
the  law  requires  it.  In  such  cases,  the  power 
is  in  the  nature  of  a  trust  for  his  benefit,  and 
it  was  the  plain  duty  of  the  court  below  to  give 
him  th^  remedy  for  which  he  asked,  by  award- 
ing a  peremptory  writ  to  compel  the  imposition 
of  the  tax."  In  People  v.  Supervisors,  51  N. 
Y.  401,  the  board  of  supervisors  were  "au- 
thorized and  empowered"  to  hear  and  determine 
certain  claims  against  the  county  and  to  pro- 
vide for  their  payment.  Earle.  J.,  says  fiiat 
"the  first  question  to  be  determined  is  whether 
this  act  was  merely  permissive  or  mandatory 
to  the  board  of  supervisors.  •  •  •  This  re- 
lief 'would  be  quite  illusory,  if  It  were  left  to 
the  absolute  discretion  of  the  board  of  super- 
visors of  any  county  to  refund  the  taxes  or 
not,  as  they  might  see  fit.  *  *  *  The  pur- 
pose of  the  act,  as  well  as  the  simplest  justice, 
requires  that  we  should  hold  that  it  is  manda- 
tory upon  the  respective  boards  of  supervisors, 
unless  there  is  something  in  the  plain  language 
used  that  forbids  such  a  construction.  The 
words  'authorised  and  empowered'  are  usually 
words  of  permission  merely,  and  generally  have 
that  sense  when  used  in  contracts  and  pri- 
vate affairs;  but,  when  used  in  statutes,  they 
are  frequently  mandatory  and  imperative." 
After  examining  the  cases  he  says:  "These 
authorities  are  abundant  to  show  that  the  lan<- 
guage  used  in  the  act  under  consideration  must 
be  construed  to  be  imperative."  In  People  v. 
Supervisors,  68  N.  Y.  114.  the  language  of  the 
statute  was  "that  the  said  board  'may  in  their 
discretion'  cause  the  tax  to  be  levied."  The 
same  learned  justice,  speaking  of  the  right  of 
the  creditor,  says:  'lie  has  rendered  a  service 
for  the  public,  for  which  he  expects  to  be  paid* 
and  for  which  he  ought  to  be  paid,  either  by 
the  town  or  the  county.  •  •  •  Under  such 
circumstances  he  goes  to  the  Legislature,  and 
it,  knowing,  as  we  are  bound  to  believe,  the 
facts,  passes  an  act  for  his  relief.  The  i^elief 
might  be  quite  illusory  if  it  was  Intended  to 
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leaTe  it  to  the  debtors  to  say  whether  they 
woald  pay  or  not.  No  act  was  necessary  to 
enable  the  supervisors  to  pay  for  this  bridge 
if  they  were  willing  to.  ♦  *  •  Hence  it  can- 
not be  supposed  that  it  was  the  intention  of 
the  Legislature  simply  to  confer  a  i)ermissiTe 
authority  to  do  what  they  could  do  without  the 
act,  if  willing.  «  *  *  Here  was  something 
directed  to  be  done  for  the  sake  of  justice^ 
and  in  such  a  case  the  word  *may'  is  general- 
ly construed  to  mean  *sball.' "  See»  also,  Sif- 
ford  T.  Morrison,  63  Md.  14.  Smith,  C.  J.,  in 
Johnston  v.  Pate,  95  N.  C.  68,  says:  "The  term 
*may*  is  often  construed  as  mandatoi^  when 
the  statute  is  intended  to  give  relief  —citing 
Rex  y.  Barlow,  supra,  aud  Mason  t.  Fearson, 
9  How.  248.  13  L.  Ed.  125.  in  which  Mr.  Jus- 
tice Woodbury  said:  ** Without  ^oins  into  more 
details,  these  cases  fully  sustain  the  doctrine 
that  what  a  public  corporation  or  officer  is 
empowered  to  do  for  others,  and  it  is  beneficial 
to  them  to  have  done,  the  law  holds  he  ought 
to  do."  Upon  the  foregoing  unbroken  line  of 
authorities,  which,  if  necessary,  might  be  ex- 
tended to  almost  every  jurisdiction  in  the 
Union,  it  is  clear  that  the  language  of  this 
statute  should  be  construed  as  mandatory.  la 
the  preamble  of  the  act,  the  conditions  existing 
in  respect  to  the  indebtedness  of  Madison  coun- 
ty are  recited,  which  are  admitted  in  this  rec- 
ord to  be  true.  We  have  a  debt  contracted 
for  the  necessary  expenses  of  the  county,  which 
it  was  the  duty  of  the  defendant  commis- 
sioners to  pay.  The  payment  of  this  debt  was 
demanded  by  every  possible  consideration. 
Public  justice,  the  interests  of  the  people  of 
the  county,  and  the  rights  of  the  creoitoff  com- 
bine to  demand  relief.  With  all  deference  to 
the  majority  of  the  court,  I  think  no  stronger 
case  could  be  presented  for  the  application  of 
the  principle  which  has  been  recognized  as  con- 
trolling the  courts  of  England  aud  America. 
It  must  be  conceded  that  the  second  question 
presented  by  the  appeal  is  more  difBcnlt  of 
solution.  I  cannot  think  that  it  should  be  an- 
swered by  the  suggestion  that  the  power  is  not 
vested  in  the  Legislature,  for  that,  "if  the 
Legislature  had  this  power,  a  casual  majority 
could  practically  confiscate  all  property  in  any 
countv  by  directing  the  issue  by  counties 
nameo  in  the  respective  acts  of  large  amounts 
of  bonds  and  at  an  excessively  high  rate  of  in- 
terest, regardless  of  the  wishes  of  the  tax- 
payers of  such  county."  It  is  not  necessary  to 
cite  authority  to  show  that  the  Legislature  has 
no  power  to  compel  or  authorize  a  county  to 
issue  a  single  bond  "regardless  of  the  wishes 
of  the  taxpayers,"  except  for  necessary  ex- 
penses. Smathers  v.  Commissioners,  125  N. 
C.  480,  34  S.  E.  554.  What  constitute  ''neces- 
sary expenses"  has  been  very  clearly  defined 
by  this  court.  It  is  not  easy  to  perceive  how, 
in  the  light  of  the  constitutional  restrictions  as 
construed  by  this  court,  the  recognition  of  the 
power  asserted  in  this  act  can  bring  abont 
such  disaster  to  the  people.  I  most  respect- 
fully, but  firmly,  dissent  from  a  canon  of  con- 
struction of  the  Constitution  based  upon  the  ap- 
prehension that  the  chosen  representatives  of 
the  people  of  this  state  may  not  be  trusted  to 
discharge  the  duty  imposed  upon  them  by  the 
Constitution,  or  be  loyal  to  the  trust  reposed 
in  them.  We  must  look  to  the  Constitution 
alone  to  find  what  powers  are  granted  by  the 
people  to  their  agents.  If  the  asserted  power 
IS  granted,  we  may  not,  without  doing  violence 
to  that  instrument,  prevent  its  exercise  by 
indulging  In  grave  apprehensions  that  it  may 
be  abused.  Tne  courts  may  declare  what  pow- 
er they  have  granted,  but  they  will  hold  their 
agents  responsible  for  the  manner  in  which  it 
is  exercised.  The  language  of  Black,  C.  Jm  in 
Sharpless  v.  Mayor,  21  Pa.  147,  59  Am.  Dec. 
759,  must  commend  itself  to  the  heartiest  ap- 
proval: *'Tbe  great  powers  given  to  the  Legis- 
lature are  liable  to  be  abused.    But  this  is  la- 


separable  from  the  nature  of  human  institu- 
tions. The  wisdom  of  man  has  never  conceived 
of  a  government  with  power  sufficient  to  an- 
swer its  legitimate  ends  and  at  the  same  time 
incapable  of  mischief.  No  political  system  can 
be  made  so  perfect  that  its  rulers  will  always 
hold  it  to  its  true  course.  In  the  very  best,  a 
great  deal  must  be  trusted  to  the  discretion  of 
those  who  administer  it.  In  ours,  the  people 
have  given  large  powers  to  the  Legislature, 
and  relied  for  faithful  execution  of  them  on  the 
wisdom  and  honesty  of  that  department,  and 
on  the  direct  accountability  of  the  members  to 
their  constituents.  There  is  no  shadow  of  rea- 
son for  supposing  that  the  mere  abuse  of  pow- 
er was  meant  to  be  corrected  by  the  judiciary. 
There  is  nothing  more  easy  than  to  imagine  a 
thousand  tyrannical  things  which  the  Legisla- 
ture may  do  if  its  members  forget  all  their  du- 
ties, disregard  utterly  the  obligations  they  owe 
to  their  constitnents,and  recklessly  determine  to 
trample  upon  rlgfiX  and  justice.  *  *  *  I  am 
thoroughly  convinced  that  the  words  of  the 
Constitution  furnish  the  only  test  to  determine 
the  validity  of  a  statute^  and  that  all  argu- 
ments baaed  on  general  prmciplee  outside  of  the 
Constitution  must  be  addressed  to  the  people, 
and  not  to  us."  Mr.  Justice  Iredell,  to  whose 
vrise  foresight  and  clear  conception  of  the  prin- 
ciples of  constitutional  law  and  limitations  we 
owe  a  debt  of  grat^de,  said:  "If  a  state 
Legislature  shall  pass  a  law  within  the  general 
scope  of  their  constitutional  power,  the  court 
cannot  pronounce  it  to  be  void  merely  because 
it  is  in  their  judgment  contrary  to  the  prin- 
ciples of  natural  justice.*'  In  Calder  v.  Bull, 
3  Dall.  386,  1  L.  Bd.  Q48,  Judge  Baldwin  said: 
**We  may  think  the  power  conferred  by  the 
Constitution  of  this  state  too  great  or  danger- 
ous to  the  rights  of  the  people,  and  that  limita- 
tions are  necessary,  but  we  cannot  fix  them. 
♦  ♦  •  We  cannot  declare  a  legislative  act 
void  because  it  conflicts  with  our  opinions  of 
policy,  expediency,  or  justice.  We  are  not  the 
guardians  of  the  rights  of  the  people  of  the 
state,  unless  they  are  secured  by  some  constitu- 
tional provision  which  comes  within  our  judicial 
cognizance.'*  Bennett  v.  Boggs,  1  Baldw.  74, 
Fed.  Cas.  No.  1,319.  Nash,  C,  J.,  in  Taylor 
v.  Commissioners,  55  N.  C.  144,  64  Am.  Dec. 
506,  said:  "Whether  the  Legislature  acted 
wisely  or  not  is  a  cfuestion  with  which  we  have 
nothing  to  do.  The  power  being  admitted,  its 
abuse  cannot  affect  it.  That  must  be  for  the 
legislative  consideration.  It  is  sufficient  that 
the  judiciary  claim  to  sit  in  judgment  upon 
the  constitutional  power  of  the  Legislature  to 
act  in  a  given  case.  It  woula  be  rank  usurpa- 
tion for  us  to  Inouire  into  the  wisdom  or  pro- 
priety of  the  act  Brodnax  v.  Groom,  64  N. 
C.  244;  Harriss  v.  Wright,  121  N.  0.  172,  28 
S.  E.  269.  In  Norwich  v.  Com'rs,  13  Pick.  60, 
Shaw,  C.  J.,  says:  "It  will  not  throw  much 
light  on  a  question  like  this  to  put  extreme 
cases  of  the  abuse  of  the  power  to  test  the 
existence  of  the  power  itself.^'  Pearson,  C.  J.. 
in  Brodnax  v.  Groom,  supra.  Certainly  neither 
of  these  great  judges  can  be  suspected  of  en- 
tertaining views  dangerous  to  the  reserved 
rights  of  the  people,  or  sustaining  the  assertion 
of  doubtful  powers  by  either  department  of  the 
government.  While  we  should  guard  with  jeal- 
ous care  the  right  of  local  self-government, 
and  find  no  power  to  impose  burdens  bv  way 
of  taxation  or  otherwise  upon  the  people,  ex- 
cept when  they  have  conferred  it,  we  should 
at  the  same  time  be  slow,  save  when  our  vision 
is  clear,  to  set  aside  acts  of  the  General  As- 
sembly. Again  invoking  the  words  of  Judge 
Black:  "We  can  declare  an  act  of  Assembly 
void  only  when  it  violates  the  Constitution 
clearly,  palpably,  and  plainly,  and  in  such 
manner  as  to  leave  no  doubt  or  hesitation  in 
our  minds.'* 

If  I  were  permitted  to  speak  my  mind  regard- 
ing the  policy*  wisdom,  and  justice  of  the  act 
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noder  consideration,  I  wonld  find  no  difficulty 
in  declaring  that  upon  the  admitted  facts  in 
this  record  the  statute  is  wise,  just,  and  pro- 
motiye  of  the  best  and  highest  interests  of  the 
people  of  Madison  county.  Mr.  Justice  Mont- 
gomery in  Smathers  v.  Commissioners,  supra, 
says:  **The  county  of  Madison  was  indebted  to 
various  persons,  the  consideration  being  the  nec- 
essary expenses  of  the  county  already  incurred, 
and  being  unable  to  pay  the  same,  and  at  the 
same  time  to  conduct  the  ordinary  business  af- 
fairs of  the  county  with  its  resources,  obtain- 
able through  the  taxes  up  to  the  full  constitu- 
tional limitation,"  etc.  This  was  said  upon  a 
record  coming  to  this  court  in  1899  in  regard  to 
a  part  of  the  indebtedness  referred  to  in  the 
act  of  1903.  The  history  of  the  struggle  with 
the  indebtedness  by  the  people  of  the  county, 
as  appears  from  the  records  of  this  court  and 
the  acts  of  the  Legislature,  shows  that,  unless 
in  the  way  proylded  in  this  act  they  may  care 
for  their  indebtedness  and  have  time  within 
which  to  pay  it,  the  county  will  soon  be  bank- 
rupt and  unable  to  discharge  its  duties,  powers, 
and  functions  as  a  part  of  the  government  of 
the  state.  There  is  no  suggestion  that  these 
debts  may  be  paid  from  any  other  resources 
than  taxation.  That  they  must  be  paid  is  be- 
yond controversy.  But  the  answer  to  the  ques- 
tion presented  for  our  decision  must  be  found 
in  the  Constitution  of  tiie  state,  and  not  by 
considerations  of  this  character.  This  court, 
by  its  Chief  Justice,  said,  in  Ewart  v.  Jones, 
116  N.  C,  670,  21  8.  B.  787:  "Under  our  form 
of  government  the  sovereign  power  resides  with 
the  people,  and  is  exercised  by  their  repre- 
sentatives in  the  General  Assembly.  The  only 
limitation  upon  this  power  is  found  in  the  or- 
ganic law  as  declared  by  the  delegates  of  the 
people  in  convention  assembled  from  time  to 
time."  What,  under  our  system  of  adminis- 
trative government,  are  the  relations  of  the 
General  Assembly  to  the  several  counties  of 
the  state?  and  to  what  extent  may  the  former 
control  the  administration  of  the  latter?  are 
interesting  questions.  It  will  be  well  to  avoid 
the  use  of  the  term  'municipal  corporation,'  be- 
cause there  exist  important  distinctions  between 
towns,  cities,  and  villages,  which  come  strictly 
within  that  term,  and  counties,  which  are  some- 
times called  'quasi  municipal  corporations,'  but 
are,  strictly  speaking,  neither.  Dillon,  Mun. 
Corp.  §i  ^  23;  Moffitt  v.  Asheville,  103  N.  C. 
249,  9  S.  E.  695,  14  Am.  St.  Rep.  810.  Const, 
art  7,  provides  for  the  division  and  government 
of  counties,  etc.;  and  section  14  confers  upon 
the  General  Assembly  the  power  by  'statute  to 
modify,  change,  or  abrogate  any  and  all  of  the 
provisions  of  the  said  article,  and  substitute 
others  in  their  places  (except  certain  sections 
not  affecting  the  question  under  discussion). 
The  history  of  the  state  since  1876  shows  that 
the  General  Assembly,  at  its  first  session  after 
the  ratification  of  the  Constitution,  did  repeal 
each  section  (save  the  ones  excepted),  and  sub- 
stitute others  essentially  different.  Acts  1876- 
77,  p.  226,  c.  141.  Many  other  changes  equally 
as  radical  have  been  made  from  time  to  time, 
and  this  court  has  recognized  the  absolute  pow- 
er of  the  Legislature  to  do  so.  Harris  v. 
Wright,  supra.  The  court  said:  **Thus  was 
placed  at  the  will  and  discretion  of  the  As- 
sembly the  political  branch  of  the  state  govern- 
ment, the  election  of  county  officers,  the  duty  of 
commissioners,  the  division  of  counties  into  dis- 
tricts." etc.  The  power  of  the  Legislature  to 
establish,  change,  and  abolish  counties  is  de- 
clared by  this  court  in  Mills  v.  Williams,  33  N. 
C.  558.  Pearson,  J.,  speaking  of  different 
kinds  of  corporations,  says:  "The  division  of 
the  state  into  counties  is  an  instance  of  the 
former.  There  is  no  contract,  no  party  of  the 
second  part;  but  the  sovereign,  for  the  better 
government  and  management  of  the  whole, 
chooses  to  make  the  division  in  the  same  way 
that  a  farmer  divides  his  plantation  off  into 


fields  and  makes  cross  fences  when  he  choses. 
The  sovereign  has  the  same  right  to  change  the 
limits  of  counties,"  etc.  This  court  has  always 
held  that  counties  are  not  liable  to  an  action 
for  damages  for  injuries  sustained  by  a  defect- 
ive bridge  or  other  parts  of  a  highway,  whereas 
a  city  or  town  is  liable  to  such  action.  The 
reason  upon  which  this  distinction  is  based 
is  manifest  In  White  v.  Commissioners,  90  N. 
C.  437,  47  Am.  Rep.  534.  Merrimon.  J.,  dis- 
cusses at  length  the  relation  which  the  coun- 
ties bear  to  the  state,  and  says:  ''They  are 
subdivisions  of  its  territory,  embracing  the  peo- 
ple who  inhabit  the  same,  created  by  the  sov- 
ereign authority,  and  organized  for  political 
and  civil  purposes.  They  are  created  by  tlie 
sovereign*  without  any  special  regard  for,  or 
the  solicitation,  consent,  or  desire  of,  the  peo- 
ple who  reside  in  them,"  etc.  They  are  not 
liable  to  be  sued,  unless  the  Legislature  by  stat- 
ute gives  a  right  of  action.  In  Manuel  v.  Com- 
missioners, 98  N.  C.  9,  3  S.  B.  829,  it  was  held 
that,  in  the  absence  of  any  statutory  provision, 
they  were  not  liable  to  be  sued  for  negligence 
of  their  servants  or  agents,  as  for  damages  sus- 
tained by  one  confined  in  the  county  jail.  It  is 
said  that  ''counties  are  of,  and  constitute  a 
part  of,  the  state  government  ♦  ♦  •  They 
are  in  their  general  nature  governmental,  mere 
instrumentalities  of  government,  and  possess 
corporate  powers  adapted  to  their  purposes.'* 
The  distinction  between  the  status  and  liability 
of  towns  and  counties  is  illustrated  in  Lewis  v. 
Raleigh,  77  N.  C.  229.  In  Tate  v.  Commia-* 
sioners,  122  N.  C.  812,  30  S.  E.  352,  this  court, 
discussing  the  authority  and  power  of  the  Gen- 
eral Assemblv  to  command  the  commissioners 
of  a  county  in  respect  to  discharging  the  du- 
ties imposed  as  a  part  of  the  state  government, 
said:  ''The  defendants  contend  that  the  act 
is  unconstitutional  (1)  because,  while  the  Leg- 
islature may  authorize  and  empower  the  county 
commissioners  to  levy  the  special  tax  for  a  spe- 
cial purpose,  it  cannot  direct  or  order  them  to 
do  so.  This  contention  is  unfounded,  (bounties 
are  but  agencies  of  the  state  government 
♦  •  •  They  are  subject  to  legislative  authori- 
ty, which  can  direct  them  to  do  as  a  duty  all 
such  duties  as  they  can  empower  them  to  do." 
See,  also,  Wallace  v.  Trustees,  84  N.  C.  164. 
The  question  is  exhaustively  and  ably  discussed 
by  Brin  kerb  off,  J.,  in  Commissioners  v.  Mighels, 
7  Ohio  St  109.  He  says:  "A  municipal  corpora- 
tion proper  is  created  mainly  for  the  interest, 
advantage,  and  convenience  of  the  locality  and 
its  people.  A  county  organization  is  created  al- 
most exclusively  with  a  view  to  the  policy  of 
the  state  at  large,  for  the  purposes  of  political 
organization  and  civil  administration  in  mat- 
ters of  finance,  of  education,  or  provision  for  the 
poor,  and  especially  for  the  administration  o'f 
justice.  With  scarcely  an  exception  all  the 
powers  and  functions  of  the  county  organization 
have  a  direct  and  exclusive  reference  to  the 
general  policy  of  the  state,  and  are  in  fact  but 
a  branch  of  the  general  administration  of  that 
policy." 

It  is  undoubtedly  competent  for  the  Legis- 
lature to  make  the  people  of  a  county  liable  for 
the  official  delinquencies  of  the  county  commis- 
sioners, and,  if  they  think  it  wise  and  just 
without  any  power  in  the  people  to  control  the 
acts  of  the  commissioners  or  to  exact  indem- 
nity from  them.  In  Dennia  ▼.  Maynard,  15 
111.  477,  it  is  said  that  **the  state  does  not  al- 
low itself  to  be  sued,  but  it  mav  hear,  investi- 
gate, and  determine  its  own  indebtedness,  and 
assume  the  debts  to  and  from  others;  so  it 
may  direct  the  county  authorities  to  ascertain 
and  allow  just  claims  upon  the  public  treasury, 
or  may  ascertain  and  fix  that  amount,  and  di- 
rect a  raising  of  means  by  taxation  for  its  pay- 
ment The  public  county  and  township  fnnds 
are  under  legislative  control.  ♦  •  •  These 
local  municipal  corporations  are  created  for 
convenience  in   the  police  arrangementB,   tut 
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their  powers  aad  datlee  remain  subject  to  the 
legislatiye  will  through  the  legislative  body." 
The  identical  question  involved  in  this  case 
came  before  the  Supreme  Oourt  of  Nebraska  in 
Commissioners  v.  I'eople,  5  Neb.  127,  in  which 
it  is  said:  "That  Jefferson  county  is  indebted 
to  the  relators  for  the  amount  of  the  warrants 
in  question  will  not  be  controverted;  and  when 
such  is  the  case  there  is  no  doubt  of  the  power 
of  the  Legislature  to  require  the  county  to  is- 
sue its  bonds  for  the  amount  of  its  indebted- 
ness." In  Locomotive  Oo.  t.  Emigrant  Ck>.,  164 
U.  S.  568,  576.  17  Sup.  Gt  188,  193,  41  L.  Bd. 
552.  Mr.  Justice  Harlan  says:  '*The  county  of 
Calhoun  is  a  mere  political  division  of  the 
state,  created  for  the  state's  convenience,  and 
to  aid  in  carrying  out  within  a  limited  territory 
the  policy  of  the  state.  Its  local  government 
can  nave  no  will  contrary  to  the  will  of  the 
state,  and  it  is  subject  to  the  paramount  au- 
thority of  the  state  in  respect  as  well  of  its  acts 
as  of  its  property  and  revenue  held  for  public 

Surposes.  The  state  made  it,  and  could  in  its 
iscretion  unmake  it,  and  administer  such  prop- 
erty through  other  instrumentalities."  Taney, 
C.  J.,  in  Maryland  v.  Baltimore  &  Ohio  Rail- 
road Co.,  44  U.  S.  534,  11  L.  Ed.  714,  says: 
"The  several  counties  are  nothing  more  than 
certain  portions  of  territory  in  which  the  state 
is  divided  for  the  more  convenient  exercise  of 
tiie  powers  of  government.  They  form  together 
one  political  body,  in  which  the  sovereignty  re- 
sides." "The  revenues  of  the  county  are  not 
the  property  of  the  county,  in  the  sense  in  which 
the  revenues  of  a  private  corporation  are.  and 
the  power  of  the  Legislature  to  direct  their  ap- 

{>lication  is  plenary.  The  county  being  a  pub- 
ic corporation,  which  exists  only  for  public 
purposes  connected  with  the  administration  of 
the  state's  government,  it  follows  that  such  a 
corporation,  and,  of  course,  its  revenues,  are 
subject  to  the  control  of  the  Legislature."  New 
Orleans  v.  Water  Co.,  142  U.  S.  79,  12  Sup. 
Ct.  142,  35  L.  Ed.  943;  Smith,  Mod.  Law  Mun. 
Corp.  S  756.  "And,  speaking  generally,  it  may 
be  affirmed  that  in  any  case  in  which  com- 
pulsory taxation  is  found  necessary  in  order  to 
compel  a  municipal  corporation  or  political  di- 
vision of  the  state  to  perform  properly  and  just- 
ly any  of  its  duties  as  an  agency  in  state  gov- 
ernment, or  to  fulfill  any  obligations  legally  or 
equitably  resting  upon  it  in  consequence  of 
any  corporate  action,  the  state  has  ample  pow- 
er to  direct  and  levy  such  compulsory  taxation, 
and  the  people  to  be  taxed  have  no  absolute 
right  to  a  voice  in  determining  whether  it  shall 
be  levied  through  their  representatives  in  the 
Legislature  of  the  state."  Gooley  on  Taxation 
(3d  Ed.)  1303. 

Without  further  extending  this  opinion,  I 
have  reached  the  following  conclusions:  The 
state  government  having  assumed  the  discharge 
of  certain  well-defined  administrative  duties  in 
regard  to  opening  and  keeping  in  repair  pub- 
lic highways  and  bridges,  providing  for  the  in- 
digent, the  insane,  and  other  objects  of  her 
care,  the  administration  of  public  justice 
through  the  courts,  the  punishment  of  crime, 
etc.,  involving  the  erection  of  courthouses,  jails, 
and  reformatories,  has  established,  among  oth- 
er agencies  for  the  better  discharge  of  these 
duties  and  purposes  of  government,  counties, 
and  in  a  restricted  sense  chartered  towns  and 
cities,  and  committed  to  them,  in  the  territory 
marked  off,  the  duty  of  administering  for  the 
state  these  and  such  other  necessary  duties  as 
may  be  assigned  to  them.  For  the  purpose  of 
enabling  the  state  to  discharge  these  govern- 
mental functions,  the  people  in  their  Constitu- 
tion have  granted  to  the  legislative  department 
power  to  make  all  necessary  laws,  including  the 
power  to  contract  debts,  levy  taxes,  etc.,  with- 
in, and  controlled  by,  certain  well-defined  con-  • 
stitutional  restrictions  and  limitations.  This 
power  may  be  exercised,  either  through  agents 
selected  by  people  of  the  entire  state,  or  through 


agents  selected  by  tiie  people  within  the  terri- 
torial limits  marked  off  and  designated  as  coun- 
ties. These  agencies  are  required,  for  the  pur- 
pose of  carrying  out  the  general  policy  of  the 
state,  to  provide  the  necessai^  means.  In  do- 
ing so,  they  may  contract  debts  for  necessary 
expenses  and,  within  the  constitutional  limit, 
pay  the  same  out  of  the  ordinary  revenues.  If 
they  find  it  necessary  to  exceed  such  limit,  they 
may,  with  the  consent  of  the  Legislature,  levy 
taxes  to  pay  debts  contracted  for  such  pur- 
poses. It  seems  to  me  that  it  is  clearly  within 
the  power  conferred  upon  the  Legislature  to 
impose  upon  the  county  officers,  who  are  in  a 
certain  sense  state  officers,  the  duty  6f  provid- 
ing for  the  payment  of  the  indebtedness  con- 
tracted for  necessary  expenses,  which  is  equiv- 
alent to  saving  expenses  incurred  in  the  dis- 
charge of  their  duties  and  powers  in  carrying 
out  the  general  policy  of  the  state  and  dis- 
charging Its  functions.  If  the  Legislature  may 
command  the  authorities  to  levy  a  special  tax 
beyond  the  constitutional  limit  to  pay  such 
debts,  I  am  at  a  loss  to  perceive  why  it  may 
not  command  them,  with  the  consent  of  the 
creditor,  to  make  provision  by  issuing  bonds 
with  which  to  raise  the  money  to  pay  them. 
If  the  Legislature  may  direct  the  Governor  and 
Treasurer  to  issue  the  bonds  of  the  state  to 
pay  the  expenses  of  the  penitentiary  and  asy- 
lums, both  being  state  agencies,  I  cannot  see 
why  it  may  not.  In  the  exercise  of  the  power 
drawn  from  the  same  constitutional  source,  di- 
rect -  the  counties  to  do  so.  With  the  policy 
or  wisdom  of  the  statute  we  have  nothing  to 
do.  In  Edwards  v.  Commissioners,  70  NT  0. 
571,  Reade,  J.,  says:  "But  levying  taxes  is 
not  the  only  way  which  the  defendants  have  to 
meet  the  plaintilf  s  debt.  A  liberal  construc- 
tion of  the  statute  upon  which  they  rely  en- 
ables them  not  only  to  give  a  creditor  a  bond 
for  his  debt,  if  he  will  take  it  and  indulge  the 
county,  but,  if  he  will  not  take  it,  then  to  raise 
money  by  the  issue  of  bonds,  and  with  the 
money  so  raised  to  pay  off  the  debt"  The  man- 
ner in  which  the  provision  is  to  be  made  for 
paying  the  debt  is  entirely  within  the  discretion 
of  the  Legislature.  The  people  of  the  county 
are  represented  in  an  esi)ecial  way  by  its  own 
Senator  and  Representative;  but  as  a  part  of 
the  people  of  the  entire  state  they  are  repre- 
sented by  all  of  the  members.  They  must  look 
to  them  to  see  that  no  harsh  or  unjust  or  op- 
pressive burdens  are  put  upon  them.  Within 
the  orbit  assigned  them  by  the  Constitution, 
they  may  act  without  interference  or  question 
by  us. 

If  I  am  correct  in  my  conclusions  upon  the 
question,  the  answer  to  the  third  must  be  con- 
ceded. When  a  duty  not  involving  the  exer- 
cise of  a  discretion  is  imposed  upon  a  public 
officer,  the  power  and  duty  of  the  courts  to 
compel  the  performance  of  such  duty  by  man- 
damus is  clear.  The  Legislature  prescribes  the 
remedy;  the  courts  enforce  it.  The  power  of 
the  Legislature  to  establish  boards  of  audit 
and  other  appropriate  agencies  to  ascertain  the 
amount  of  the  debt  and  the  consideration  upon 
which  it  is  based  is  not  questioned.  To  what 
extent  the  commissioners  are  bound  by  its  con- 
clusions and  excluded  from  litigating  in  the 
courts  is  not  presented  in  this  case,  and  I  ex- 
press no  opinion  in  regard  to  it.  I  expressly 
refrain  from  expressing  any  opinion  as  ta  the 
power  of  the  Legislature  to  compel,  by  a  bond 
issue,  the  payment  of  a  county  debt  contracted 
for  any  other  purpose  than  necessary  expenses. 
There  are  other  questions  presented  upon  an 
appeal  before  us  in  the  case  of  Jones  v.  Com* 
missioners,  in  regard  to  which  I  express  no 
opinion  here.  My  dissent  is  based  upon  the 
agreed  facts  in  this  record. 

MONTGOMERY,  J.,  concurs  in  the  dissent- 
ing opinion. 

WALKER,  J.  (concurring).  The  conclusion 
reached  by  the  court  in  this  case  appears  to  me 
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to  be  right  Whether,  under  our  syetem  of 
government  and  the  special  proTisions  of  the 
Constitution  relating  to  counties,  the  Legisla- 
ture has  the  power  to  compel  a  county  to  issue 
bonds  for  an  existing  indebtedness,  either  for 
the  purpose  of  liquidating  and  renewing  it  or 
of  paying  it,  is  a  very  interesting  and  important 
question.  In  solving  it,  we  should  not  rely  too 
much  upon  the  decisions  in  other  states,  as 
the  solution  may  depend,  to  some  extent,  at 
least,  upon  the  laws  of  the  particular  state  in 
the  courts  of  which  the  question  is  presented, 
and  also  upon  a  general  consideration  of  tJie 
powers  of  the  Legislature  under  the  state  Con- 
stitution. We  would  not  be  safe  in  saying  that 
it  should  be  settled  upon  principles  of  general 
law  applicable  to  such  cases,  without  taking 
into  account  any  local  provisions  of  law,  or 
any  peculiar  constitution  of  our  local  system 
of  government,  by  which  those  general  principles 
may  be  modified!  In  the  view  taken  by  me  of 
the  case,  it  will  not  be  necessary  to  express  an 
opinion  as  to  the  power  of  the  Legislature  to 
require  a  county  to  pay  its  existing  indebted* 
ness  by  Issuing  bonds,  or  to  exchange  new 
bonds  for  those  outstanding  and  not  yet  ma- 
tured. It  can  be  well  seen  how  the  exercise 
of  such  a  power,  if  conceded,  might  work  in- 
justice, and  by  one  of  the  elementary  rules  of 
construction  and  intention  to  exercise  such  a 
power,  if  injustice  may  ensue  therefrom,  should 
not  be  presumed,  in  the  absence  of  a  clear  and 
explicit  declaration  to  that  effect,  but,  on  the 
contrary,  that  meaning  should  be  adopted  which 
will  avoid  such  a  reeult.  Black,  Int.  of  Laws, 
pp.  87,  100,  rules  41,  46.  A  careful  reading 
of  the  act  in  question,  and  a  consideration  of  it, 
not  in  detached  portions,  but  in  its  entirety, 
convinces  me  that  the  Legislature  intended  to 
confer  upon  the  commissioners  merely  a  dis- 
cretionary power,  or,  in  other  words,  authority 
to  issue  the  bonds,  if  in  the  exercise  of  their 
judgment  they  found  it  best  for  the  interests 
of  the  people  to  do  so.  Why  construe  the  act 
as  a  command  to  the  commissioners  to  issue 
the  bonds,  when  it  had  not  been  definitely  de- 
termined, and  could  not  well  be,  that  the  cred- 
itors would  accept  the  new  bonds,  or  even  ac- 
cept payment  in  money  in  advance  of  the  ma- 
turity of  the  bonds  held  by  them,  and  when 
they  were  not  bound  to  accept  either?  Is  it  not 
more  reasonable  to  infer  that  the  legislative 
purpose  was  to  give  the  commissioners  power 
to  act  in  the  premises,  as  the  situation  might 
be  presented  to  them  and  according  to  their 
best  judgment?  It  would  be  strange,  indeed,  if 
the  Legislature  should  peremptorily  order  bonds 
to  be  issued  before  it  had  been  ascertained 
whether  the  commissioners  would  be  able  to 
execute  the  order.  But  the  language  of  the  act 
itself  Is  sufficient  to  show  that  the  Legislature 
did  not  intend  its  provisions  to  be  mandatory. 
In  the  title  of  the  act,  and  in  every  section 
where  power  to  issue  bonds  is  given,  there  is 
not  a  single  word  of  command;  but  every  ex- 
pression used  implies  discretion,  and  in  the  con- 
cluding section,  by  the  use  of  the  words,  ''if 
the  bonds  authorized  by  this  act  are  issued,'* 
it  clearly  appears  that  a  discretion  was  left  to 
the  commissioners,  because  there  could  be  no 
such  doubt  or  contingency,  as  therein  implied, 
if  thev  were  required  to  issue  them,  whether 
they  thought  it  proper  to  do  so  or  not.  Those 
words  cannot  be  considered  as  referring  to  the 
possibility  of  a  refusal  by  the  creditors  to  ac- 
cept the  bonds,  for  the  commissioners  are  Au- 
thorized in  that  event  to  sell  the  bonds  and  pay 
the  matured  indebtedness.  Indeed,  the  pro- 
vision is  that  all  of  the  indebtedness,  however 
evidenced,  shall  be  paid  with  the  proceeds  of 
the  sale  of  the  bonds  (section  10),  the  creditors 
having  the  option  to  take  bonds,  instead  of  mon- 
ey (section  11),  and,  if  the  creditor  so  elects, 
it  is  then  made  the  duty  of  the  commissioners 
to  give  him  bonds  at  par  to  the  amount  of  his 
claim  and  in  liquidation  thereof.    There  is  an- 


other view  of  the  act  whldi  fnpports  the  con- 
struction that  by  it  the  commissioners  have  the 
right  to  decide  whether  bonds  should  be  issued 
or  not.  In  those  sectiona  which  refer  to  the 
issuing  of  bonds,  the  words  simply  confer  power 
and  authority,  and  the  same  may  be  said  of 
the  title  of  the  act;  whereas,  in  the  sections 
which  provide  for  an  exchange  and  settlement 
with  the  creditors  after  the  bonds  are  issued, 
and  which  refer  to  the  other  duties  to  be  per- 
formed under  the  act,  the  lanmiage  is  changed, 
so  that  the  directions  to  the  oommissionen  be- 
come positive  and  peremptory.  It  does  seem  to 
me  that,  if  it  was  intended  the  provisions  of  the 
act  should  be  mandatory,  words  more  appropri- 
ate to  express  such  an  intention  than  those  we 
find  in  the  act  would  have  been  used.  We  de- 
rive little  or  no  aid  from  decided  cases  in  con- 
struing the  act.  We  must  examine  the  con- 
text in  order  to  ascertain  the  meaning,  and  no 
two  cases  under  the  circomstances  wilfbe  found 
to  be  alike.  It  is  true  the  word  **may"  is 
sometimes  construed  as  mandatory,  when  some- 
thing is  directed  to  be  done  for  the  sake  of 
justice,  or  when  the  pub^c  interests  or  indi- 
vidual rights  call  for  the  exercise  of  the  power 
conferred;  but  it  is  conceded  that  "the  words 
^authorized  and  empowered'  are  usually  word.s 
of  permission  merely,"  and  neither  the  word 
"may,"  nor  the  words  "authorized  and  empow- 
ered," nor  any  other  equivalent  term,  will  be 
construed  as  imperative,  if  the  context  of  the 
act  shows  that  such  was  not  the  purpose.  In 
the  cases  cited  in  support  of  the  contrary  view, 
the  plaintiffs  were  attempting  to  enforce  pay- 
ment of  their  claims  by  a  tax  levy,  and  not  by 
the  issue  of  bonds,  and  to  the  relief  sought  by 
them  they  had  an  inherent  right.  It  was  really 
a  part  of  the  contract  that  the  debts  of  the 
county  should  be  paid  In  that  way,  and  the 
legislation  was  merely  in  aid  of  the  enforce- 
ment of  this  right  But  creditors  of  this  coun- 
ty have  no  right  to  receive  bonds  for  their 
claims.  That  was  no  part  of  the  contract 
The  law,  when  the  original  bonds  were  issued, 
provided  how  county  debts  should  be  paid— by 
taxation;  and,  if  the  Legislature  had  provided 
that  a  tax  "may"  be  levied  for  the  payment  of 
the  county's  liabilities,  the  authorities  cited 
would  perhaps  be  applicable,  and  the  courts 
could  compel  compliance  with  the  requirements 
of  the  act,  within  the  limits  of  taxation  fixed 
by  the  Constitution.  I  do  not  think  the  cases 
relied  on  to  show  the  plaintiff's  right,  to  a  man- 
damus will  be  found  to  conflict  with  the  con- 
clusion we  have  reached,  if  they  are  considered 
with  reference  to  their  special  facts  and  the 
particular  relief  demanded.  The  words  quoted 
from  the  case  of  People  ▼.  Supervisors,  68  N. 
Y.  114,  namely,  "that  the  said  board  may  in 
their  discretion  cause  the  tax  to  be  levied," 
when  read  with  what  precedes  them,  will  be 
found  to  refer,  not  to  a  discretion  to  levy  the 
tax,  but  to  a  discretion  given  to  the  supervisors 
of  the  county  to  decide  whether  the  tax  should 
be  paid  by  the  county  or  by  the  two  towns  spe- 
cially benefited  by  the  construction  of  the 
bridge,  and  they  decided  that  it  should  be  paid 
by  the  two  towns.  There  was  nothing  in  the 
way  of  paying  the  assessment  upon  the  towns 
by  taxation,  and  it  was  held  that  they  should  be 
compelled  by  mandamus  to  levy  the  necessary 
tax;  and,  so  far  as  the  ultimate  question  de- 
cided is  concerned,  the  other  cases  cited  are 
like  that  one.  The  principle  of  those  cases  is 
familiar;  but  it  does  not  seem  to  me  to  have 
any  bearing  on  our  case,  and  should  not  affect 
the  result.  The  reasons  I  have  given  are  to  my 
mind  snfflcient  to  support  the  conduslon  of  the 
court,  and  it  is  not,  therefore,  deemed  neces- 
sary to  discuss  the  other  questions  argued  be- 
fore us.  It  is  fortunate  that  we  have  been 
able  to  reach  a  conclusion  upon  a  considera- 
tion and  construction  of  the  act  itself,  which 
saves  to  the  people  of  the  county  the  privilere 
of  local  self-government    It  may  be  that  the 
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Legislatnre  has  the  power  to  control  directly 
the  actTOD  of  the  county  authorities,  and  I  hare 
no  diaposition  at  present  to  controvert  the  prop- 
osition; but  the  right  of  the  people  of  the  coun- 
ty to  manage  their  own  affairs  should  not  be 
abridged,  except  under  the  pressure  of  a  plain 
and  positive  legal  requirement  and  whan  no  al- 
ternative  in  the  law  is  admissible. 


BRIDGBR8  v.  WILSON  COUNTY  COM'RS. 

(Supreme  Court  of  North  Carolina.  April  12, 
1904.)  Appeal  from  Superior  Court,  Wilson 
County;  Moore,  Judge.  Mandamus  by  John  F. 
Bridgers  against  the  commissioners  of  Wilson 
county.  Judgment  for  plaintiff.  Defendants 
appeal.  Reversed.  Connor  &  Connor,  F.  A. 
Daniels,  and  W.  A.  Lucas,  for  appellants. 
Shepherd  &  Shepherd  and  F.  A.  &  S.  A.  Wood- 
ard,  for  appellee. 

WALKER.  J.  This  case  is  substantially 
like  that  of  Barnes  v.  Commissioners  (decided 
at  this  term)  47  S.  B.  737.  As  we  held  in  that 
case  that  mandamus  will  not  lie  to  control  the 
discretion  given  to  the  commissioners  by  the 
statute  in  the  granting  of  licenses,  there  was 
error  in  tlie  judgment  of  the  court  in  this  case 
directing  a  mandamus  to  issue  to  the  defend- 
anU,  conmianding  them  to  issue  an  order  for  m 
license  to  the  sheriff  upon  finding  certain  facta 
recited  in  the  judgment.  Remanded,  with  direc- 
tions to  dismiss  the  action.    Error. 


cm  OF  WINSTON  et  al.  t.  HUDSON. 
(Supreme  Court  of  North  Carolina.  May  8, 
1904.)  Appeal  from  Superior  Court,  Forsyth 
CJounty;  W.  R.  Allen,  Judge.  W.  B.  Hudson 
was  charged  with  selling  trading  stamps  with- 
out having  first  obtained  a  license,  and  from  a 
judgment  finding  him  not  guilty  the  state  and 
the  city  of  Winston  appeal.  Affirmed.  Wat- 
son. Buxton  &  Watson  and  the  Attorney  Gen- 
eral, for  plaintiffs.  Glenn,  Manly  &  Hendren 
and  W.  B.  Crisp,  for  defendant. 

WALKEILJ.  We  have  decided  fn  State 
and  City  of  Winston  v.  Beeson  and  Sperry  & 
Hutchison  Company,  47  S.  B.  457,  that  the 
citr  had  no  power  or  authority  under  the  pro- 


visions of  its  charter  to  pass  the  ordinance  for 
a  violation  of  which  the  defendant  is  prosecut- 
ed, because  the  term  "gift  enterprise,"  as  used 
in  the  charter,  did  not  embrace  the  business  of 
the  Sperry  &  Hutchison  Company ;  they  being 
the  only  words  in  the  charter,  as  was  admitted 
by  counsel  for  the  state  ana  the  citv,  which 
could  by  any  possible  construction  apply  to  the 
case.  This  being  the  law  as  declared  by  the 
court  in  that  case,  and  the  defendant  Hudson 
being  charged  with  a  violation  of  the  ordi- 
nance in  that,  as  a  merchant,  he  received 
stamps  from  the  stamp  company  and  delivered 
them  to  one  of  his  customers,  who  had  bought 

EK)ds  from  him,  according  to  the  terms  of 
s  contract  with  the  company,  it  follows  that 
in  so  doing  he  committed  no  criminal  offense, 
and  the  court  upon  the  special  verdict  correctly 
adjudged  him  not  guilty.    Affirmed. 


HOWELL  v.  WILSON  COUNTY  OOM'RS. 
(Supreme  Court  of  North  Carolina.  April  12, 
1904.)  Appeal  from  Superior  Court,  Wilson 
Countr;  Moore,  Judge.  Mandamus  by  A.  M. 
Howell  against  the  conmiissioners  of  Wilson 
countr.  Judgment  for  plaintiff.  Defendants 
appeal.  Reversed.  Connor  &  Cbnnor,  F.  A. 
Daniels,  and  W.  A.  Lucas,  for  appellants. 
Shepherd  &  Shepherd  hnd  F.  A.  &  S.  W.  Wood- 
ard,  for  appellee. 

WALKER,  J.  The  facts  in  this  case  are 
substantially  like  those  in  Barnes  v.  Commis- 
sioners (deeded  at  this  term)  47  S.  E.  737,  and 
for  this  reason  it  must  be  governed  by  the 
principles  stated  in  that  case.  The  court  ad- 
judffea  that  a  mandamus  issue  to  the  defend- 
ants, commanding  them  to  investigate  the  ap- 
plication of  the  plaintiff,  and,  if  they  should 
find  that  he  is  a  fit  and  proper  person  to  have 
license  and  that  the  place  where  he  proposes 
to  sell  liquors  is  a  suitable  one,  then  to  issue 
an  order  to  the  sheriff  to  grant  him  a  license 
upon  his  paying  the  fees  and  taxes  as  required 
by  law,  or  show  cause  why  a  peremptory  man- 
damus should  not  issue.  For  the  reasons  given 
in  Barnes  v.  Commissioners  of  Wilson,  there 
was  error  in  said  judgment.  Remanded,  with 
drections  to  dismiss  the  action.    Error. 
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